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ESTABLISHMENT  OF  MILITARY  JUSTICE-PROPOSED  AMEiND- 

MEKT  OF  THE  ARTICLES  OF  WAR. 


SATUBDAY,  AUGUST  2,  1010. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

WashingtaUy  D.  C. 

The  subcominittee  met,  pursuant  to  the  call  of  the  chairman,  in 
the  room  of  the  Committee  on  Appropriations,  at  1.30  o'clock  p.  m., 
Senator  Francis  E.  Warren  presiding. 

Present,  Senators  Warren  (chairman),  Lenroot,  and  Chamberlain. 

The  biU  imder  consideration  by  the  subcommittee  is  here  printed 
in  full  as  follows: 

S.  64.  A  BILL  To  <»tabl||^  military  Justice. 

Be  it  enacted  by  the  Senate  and  Houae  of  Repreuntaiives  of  the  United  States  of  America 
in  Congress  assembled.  That  this  act  ahaU  be  known  as  the  military  justice  act,  and  the 
articles  included  in  this  section  shall  be  known  as  the  Army  articles  and  shall  at  all 
times  and  in  all  places  govern  the  Army  of  the  United  States. 

I.  Preuhd^aiit  Provisions. 

Art.  1.  D£pDfinoN8. — ^The  following  words  when  used  in  these*  articles  shall  be 
construed  in  the  sense  indicated  in  this  article,  unless  the  context  shows  that  a  different 
sense  is  intended,  namely: 

(a)  The  word  ** officer"  shall  be  construed  to  refer  to  a  commissioned  officer; 

(b)  The  word  "soldier"  shall  be  construed  as  including  a  noncommissioned  officer, 
a  private,  or  any  other  enlisted  man; 

'c)  The  word  *' company"  shall  be  understood  as  including  a  troop  or  battery;  and 

\d\  The  word  ''battalion"  shall  be  understood  as  including  a  squadron. 

Art.  2.  Persons  subject  to  hiutaby  law. — ^The  following  persons  are  subject  to 
these  articlee  and  shall  be  understood  as  included  in  the  term  "any  person  subject  to 
military  law,"  or  "persons  subject  to  military  law,"  whenever  used  in  these  articles: 
Provided,  That  nothing  contained  in  this  act,  except  as  specifically  provided  in  this 
article,  shall  be  construed  to  apply  to  any  person  under  the  UnitedStates  naval  juris- 
diction, unless  specifically  provided  by  law. 

fa)  All  members  of  the  militarv  forces  of  the  United  States,  including  all  officers  and 
soldiers  belonging  to  the  R^ular  Army,  all  cadets  of  the  United  States  lirlilitary 
Academy,  all  members  of  the  Army  Nurse  Corps,  and  all  contract  surgeons,  all  volun- 
teers from  the  dates  of  their  muster  or  acceptance  into  the  military  service  of  the 
United  States,  and  all  other  persons  lawfully  called,  drafted,  or  ordered,  into,  or  to 
dutv  or  for  training  in,  the  said  service,  from  the  dates  they  are  reauired  by  the  terms 
of  ike  call,  draft,  or  order  to  obey  the  same;  and  all  officers  of  the  Marine  Corps  when 
detached  for  service  with  the  armies  of  the  United  States  by  order  of  the  President: 
Provided,  That  an  officer  or  soldier  of  the  Marine  Corps  when  so  detached  may  be  tried 
by  military  court-martial  for  an  offense  committed  against  the  laws  for  the  govern- 
ment of  the  naval  service  prior  to  his  detachment,  and  ror  an  offense  committed  against 
thfsse  articles  he  may  be  tried  by  a  naval  court-martial  after  such  detachment  ceases; 
and  all  other  persons  who  now  are  or  may  hereafter  be  made  members  of  the  Military 
Establishment  by  law; 

(b)  All  retainers  to  the  camp  and  all  persons  accompanying  or  serving  with  the 
annitf  of  the  United  States  without  the  territorial  jurisdiction  of  the  United  States, 
and  in  time  of  war  all  such  retainers  and  persons  accompanying  or  serving  with  the 
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armieB  of  the  United  States  in  the  field,  both  within  and  without  the  territorial  juris- 
diction of  the  United  States  though  not  otherwise  subject  to  these  articles; 
(c)  All  persons  under  sentence  adjudged  by  courts-martial. 

II.  Courts-martial. 

Art.  3.  Courts-martial  classified. — Cotirts-martial  shall  be  of  three  kinds,  here- 
inafter designated  and  hereafter  to  be  known  as — 
General  courts; 
Special  courts;  and 
Summary  courts. 

A.  CoMPosmoN. 

Art.  4.  Who  may  serve  ok  courts-martial. — All  of&ceis  and  soldiers  in  the  mili- 
tary service  of  the  United  States  and  officers  and  soldiers  of  the  Marine  Corps  when 
detached  for  service  with  the  Army  by  order  of  the  President,  shall  be  competent  to 
serve  on  general  and  special  courts,  and  all  such  officers  shall  be  competent  to  serve  on 
summary  courts  for  the  trial  of  any  persons  who  may  lawfully  be  brought  before  such 
courts  for  trial,  except  as  may  be  hereinafter  otherwise  provided. 

Art.  5.  General  courts.— General  courts  shall  conElist  of  eight  members,  three 
of  whom  in  the  case  of  the  trial  of  a  private  soldier  shall  be  privates,  and  in  the  case  of 
the  trial  of  a  noncommissioned  officer  or  warrant  officer  shall  be  noncommissioned  or 
warrant  officers,  respectively. 

Art.  6.  Special  courts. — Special  courts  shall  consist  of  three  members,  one  of 
whom  in  the  case  of  the  trial  of  a  private  soldier  shall  be  a  private,  and  in  the  case  of 
the  trial  of  a  noncommissioned  or  warrant  officer  shall  be  a  noncommissioned  or  warrant 
officer,  respectively. 

Art.  7.  Summary  courts. — A  summary  court  shall  consist  of  one  officer  who  shall 
be  the  officer  of  the  command  deemed  bv  the  appointing  authority  best  qualified 
therefor  by  reason  of  rank,  experience,  and  judicial  temperament. 

B.   BY  WHOM  APPOINTED. 

Art.  8.  General  courts. — ^The  President  of  the  United  States,  the  commanding 
officer  of  a  territorial  division  or  department,  the  superintendent  of  the  Military 
Academy,  the  commanding  officer  of  an  Army  corps,  a  tactical  division,  or  of  any 
isolated  body  of  troops  consisting  of  a  regiment  or  more  which,  by  reason  of  delay  and 
difficulty  of  communication  with  it,  the  President  shall  find  it  necessary  to  constitute 
a  separate  general  court  jurisdiction,  may  appoint  general  courts;  but  when  the 
organization  of  the  forces  is  such  as  to  justify  such  a  course  the  President  may  direct 
that  any  commanding  officer  herein  named  shall  not  exercise  such  power. 

Art.  9.  Special  courts. — ^The  commanding  officer  of  a  district,  a  brigade,  a  re^- 
ment,  or  any  isolated  body  of  troops  consisting  of  a  battalion  or  more,  which  superior 
authority  may  deem  it  necessary  to  constitute  a  separate  special  court  jurisdiction, 
or  authority  8ui>erior  to  such  commanding  officer,  wnen  deemed  desirable  by  him  so 
to  do,  may  appoint  special  courts;  but  sunerior  authority  may  convene  a  special  court 
for  the  trial  of  a  member  of  any  isolated  body  of  troops  less  than  a  battalion  when  in 
any  particular  case  it  is  found  by  him  to  be  necessary;  and  such  superior  authority, 
when  the  organization  of  the  forces  is  such  as  to  justify  such  a  course,  may  direct  that 
any  commanding  officer  herein  named  shall  not  exercise  such  power. 

Art.  10.  General  and  special  courts,  hot/  organized. — ^The  appointing  au- 
thority of  a  general  or  special  court  shall  designate  a  panel,  which  he  shall  increase  as 
may  be  found  necessary,  consisting  of  those  who  are  by  him  deemed  fair  and  impartial 
and  competent  to  try  the  cases  to  be  brought  before  them,  and  from  such  panel  the 
court  shall  be  constituted,  as  hereinafter  provided. 

Art.  11.  Summary  courts. — ^The  commanding  officer  of  a  regiment  or  of  any 
detachment  of  troops  may  appoint  summary  courts,  but  such  summary  courts  may  in 
any  case  be  appointed  by  superior  authority  when  by  the  latter  deemed  desirable . 
When  but  one  officer  is  present  with  the  command,  he  shall  be  the  summary  court  of 
that  command. 

Art.  12.  Appointment  op  court  judge  advocates. — ^The  authority  appointing  a 
general  or  a  special  court  shall  appoint  for  the  court  a  judge  advocate.  No  person 
shall  be  appointed  judge  advocate  for  a  general  court  unless  at  the  time  of  his  appoint- 
ment he  is  an  officer  of  the  Judge  Advocate  General's  Department,  except  that  when 
an  officer  of  that  department  is  not  available  the  appointing  authority  shall  appoint 
an  officer  recommended  by  the  Judge  Advocate  General  of  the  Army  as  specially 
qualified  by  reason  of  legal  learning  and  experience  to  act  as  judge  advocate,  and  the 
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officer  appointed  as  judge  advocate  of  a  epedal  court  may  be  an  officer  of  the  Judge 
Advocate  Generars  Department  if  such  an  officer  is  available,  and  whenever  such 
officer  is  not  available  the  appointing  authority  shall  select  that  available  officer  of  his 
command  whom  he  deooaa  best  qualified  therefor  by  reason  of  legal  learning  or  aptitude 
and  judicial  tempenunent.  The  judge  advocate  shall  not  be  a  member  of  the  court, 
but  shall  sit  with  it  at  all  times  in  open  seasion  and  shall  fiidrly,  impartially,  and  in  a 
judicial  maniier  perform  the  following  duties  and  such  others  not  inconsistent  herewith 
■s  may  be  prescnbed  by  the  President  in  virtue  of  article  41 : 

(a)  To  oiganize  the  court  from  those  on  or  added  to  the  panel  designated  by  the 
appointing  authoritv  for  the  purpose; 

(b)  Rule  upon  all  <iuestions  of  law  properly  arising  in  the  proceedings,  including 
challenges  and  questions  touching  the  competency  and  impartiality  of  the  court; 

(c)  Advise  the  coiurt  and  convening  authority  of  any  legal  deficiency  in  the  con- 
stitution and  comnosition  of  the  court  or  in  the  chaige  before  it  for  trial: 

(d)  At  the  conclusion  of  the  case  and  before  the  court  proceeds  to  deliberate  upon 
the  findings,  sum  up  the  evidence  in  the  case  and  discuss  the  law  applicable  to  it, 
unless  both  he  and  the  court  consider  it  unnecessary; 

(e)  Take  care  that  the  accused  does  not  suffer  any  disadvantage  in  consequence 
of  his  position  as  such,  or  of  his  ip^norance  or  incapacity,  and  for  that  purpose  the 
judge  advocate  may  call  and  examine  such  witnesses  as  may  appear  to  him  necessary 
or  desirable  to  elicit  the  truth; 

(f)  Approve  a  finding  of  guilty  and  approve  only  so  much  of  a  finding  of  guilty 
of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  lesser  included  offense, 
when  as  a  matter  of  law  the  evidence  of  record  requires  such  action;  and  such  action 
shall  be  held  to  be  the  action  of  the  court; 

(g)  Annoonce  the  findings  of  the  court-xnartial  and  upon  conviction  of  the  accused 
impose  sentence  upon  him; 

(h)  Suspend  in  whole  or  in  part  any  sentence  that  does  not  extend  to  death  or 
dismissal. 

His  rulings  and  advice  given  in  the  performance  of  his  duties  and  made  of  record 
shall  govern  the  court-martial.  If  the  judge  advocate  dies,  or  from  illness  or  any 
cause  whatever  is  unable  to  attend,  the  court  shall  adjourn  and  another  judge  advocate 
or  law  member  shiJl  be  appointed  by  the  proper  authority,  who  shall  act  for  the  resi- 
due of  the  trial  or  until  the  judge  advocate  or  law  member  returns. 

C.  JURISDICTION. 

Abt.  31.  Gekbral  coubts. — General  courts  shall  have  power  to  try  any  persons  sub- 
ject to  military  law  for  any  crime  or  offense  for  which  the  punishment  prescribed  by 
these  articles  involves  deatn,  dismissal,  or  dishonorable  dischaige,  and  any  otherperson 
who  by  the  law  of  war  is  subiect  to  trial  by  a  military  tribunal:  Provided^  That  no 
officer  shall  be  brought  to  trial  before  a  general  court  appointed  by  the  Superintendent 
oi  the  Military  Academy. 

Abt.  14.  SFSdAL  coubts. — Special  courts  shall  have  power  to  try  any  person  sub- 
ject to  military  law  for  any  crime  or  offense  not  capital  made  piuushabie  by  these 
uticles,  and  any  other  p^eon  who  by  the  law  of  war  is  subject  to  trial  by  a  military 
tribunal;  but  special  courts  shall  not  have  power  to  adjudge  death,  dismissal,  loss  of 
files,  diBhonorable  dischaige,  confinement  for  more  than  six  months,  or  any  other 
penalty  which  under  article  48  may  not  be  imposed  in  lieu  or  in  addition  to  confine- 
ment for  six  months  or  less 

Art.  15.  SuMVART  COURTS. — Summary  courts  shall  have  power  to  try  any  person 
subject  to  military  law  except  an  officer,  a  cadet,  or  a  soldier  holding  me  pri^dlege8 
of  a  certificate  of  eligibility  to  promotion,  for  any  crime  or  offense  for  which  the  punish- 
■wnt  authorized  by  these  articles  does  not  involve  death  or  dishonorable  discharge; 
but  summary  courts  shall  not  have  power  to  adjudge  confinement  for  more  than  one 
Bionth,  nor  restriction  to  limits  for  more  than  thiee  months,  nor  forfeiture  or  detention 
of  pay  for  more  than  three  months. 

Art.  16.  Not  exclusive. — The  provisions  of  these  articles  conferring  jurisdiction 
apon  courts  shall  not  be  construed  as  depriving  military  commissions,  provost  courts, 
or  other  military  tribunals  of  concurrent  jurisdicJion  in  respect  of  offenders  or  offenses 
that  by  statute  or  by  the  law  of  war  may  be  triable  by  such  military  commissions, 
provost  courts,  or  other  military  tribunals. 

Art.  17.  Officers — How  triable. — In  no  case  shall  an  officer  when  it  ran  be 
avoided  be  tried  by  officers  inferior  to  him  ?n  rank. 
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D.   PROCEDURE. 

Art.  18.  Preferring  charges. — No  charge  shall  be  preferred  for  trial  before  a 
general  or  special  court  unless  it  shall  be  signed  by  a  person  subject  to  military  law 
who  shall  make  oath  that  he  has  actual  personal  knowledge  as  to  the  truth  of  the 
matters  set  forth  in  said  charge  and  that  tne  same  are  true  in  substance  and  in  ^t, 
or  who  in  case  he  has  not  such  personal  knowledge  shall  make  oath  that  he  has  per- 
sonally investigated  the  matters  set  forth  in  said  charge  and  that  the  same  are  true, 
in  substance  and  in  fact,  to  the  best  of  his  knowledge  and  belief. 

Art.  19.  Referring  and  forwarding  charges  for  trial. — No  officer  with 
authority  to  appoint  a  special  court  shall  refer  any  charge  to  such  court  for  trial  nor 
shall  any  commanding  officer  charged  with  such  duty  forward  any  charge  to  an 
officer  having  authoritv  to  appoint  general  courts  until  he  shall  have  made  or  caused 
to  be  made  a  thorough  investigation  as  to  the  truth  of  the  matter  set  forth  in  the' 
charge,  and  he  shall  not  refer  such  charge  for  trial  unless  he  believes  tliat  the  charge 
can  be  sustained  and  in  the  interests  of  the  service  and  of  justice  can  not  be  disposed 
of  without  trial,  nor  shall  such  officer  forward  any  charge  to  any  appointing  authority 
of  a  general  court  until  he  shall  have  made  or  caused  to  be  made  a  thorough  investi- 
gation as  to  the  truth  of  the  matters  set  forth  in  said  charge,  in  which  he  shall  h<^ 
whatever  the  accused  may  desire  to  say  in  his  own  behalf  and  any  available  wit- 
nesses requested  by  the  accused,  and  in  so  forwarding  any  charge  he  shall  accom- 
panjr  it  with  statements  of  the  substance  of  the  testimony  taken  on  both  sides  during 
the  investigation  and  all  other  evidence,  including  such  statement,  if  any,  as  the 
accused  may  have  voluntarily  made  during  the  investigation. 

Art.  20.  Charge  mist  be  legally  sufficievt. — No  charge  shall  be  referred  to 
or  be  tried  by  a  general  court  unless  an  officer  of  the  Judge  Advocate  General's  De- 
partment charged  with  such  duty  shall  have  indorsed  in  writing  upon  the  charge  that 
m  his  opinion  an  offense  made  punishable  by  these  articles  is  charged  with  legal 
sufficiency  s^inst  the  accused  and  that  it  has  been  made  to  appear  to  him  that  there 
is  prima  facie  proof  that  the  accused  is  guilty  of  the  offense  charged,  nor  unless  the 
officer  referring  the  charge  believes  that  in  the  interests  of  the  service  and  of  justice 
the  charge  can  not  be  disposed  of  except  by  trial  by  general  court-martial. 

Art.  21.  Appointment  of  prosecutors. — For  each  general  or  special  court  the 
appointing  authority  shall  appoint  a  prosecutor  and  for  each  general  court  one  or 
more  assistant  prosecutors,  when  necessary,  each  of  whom  shall  be  competent  to  per- 
form all  the  duties  of  the  prosecutor.  The  prosecutor  shall  prosecute  in  the  name  of 
the  United  States.  Such  prosecutor  may  be  an  officer  of  the  Judge  Advocate  General's 
Department,  and  if  such  an  officer  be  not  available,  the  prosecutor  shall,  whenever 
practicable,  be  an  officer  or  enlisted  man  deemed  by  the  appointing  authority  specially 
qualified  for  the  duty  by  reason  of  learning  in  or  aptitude  for  the  law. 

Art.  22.  Right  op  counsel. — In  all  court  proceedings,  except  a  summary  court, 
the  accused  shall  have  the  assistance  of  and  be  represented  by  military  counsel  oi 
his  own  selection,  and  he  may  have  the  like  assistance  of  civil  counsel  if  he  so  pro- 
vides. Such  civil  counsel  shall  be  civilian  lawyers  and  such  military  counsel  snail 
be  officers  or  soldiers:  and  any  officer  or  soldier  under  command  of  the  appointing 
authority  who  shall  be  selected  by  the  accused  shall  be  assi^ed  as  counsel  unless 
the  appointing  authority  shall  furnish  the  court  with  a  certificate  which  shall  be 
placea  in  the  record  that  such  assignment  can  not  be  made  without  serious  injury 
to  the  8er\dce  and  setting  forth  the  reasons  therefor.  If  military  counsel  be  not  se- 
lected by  the  accused,  the  appointing  authority  shall  assign  as  military  counsel  to 
assist  in  his  defense  an  officer  who  is  well  qualined  as  to  rank  and  experience  in  the 
service  and  who  has,  if  any  such  there  be  within  the  command,  special  learning  in 
or  aptitude  for  the  law. 

In  any  case  before  a  general  court  in  which  the  accused  is  without  civil  counsel 
and  in  which  he  shall  make  it  appear  to  the  judge  advocate  that  he  needs,  but  is 
without  available  means  to  procure,  the  assistance  of  civil  counsel,  the  judge  advocate 
shall  employ  ci\al  counsel,  wherever  it  is  practicable  so  to  do,  and  fix  the  amount 
of  compensation  for  his  services,  which  shall  be  paid  out  of  any  funds  available  for 
the  purpose;  and  if  the  trial  shall  result  in  a  lawful  conviction,  the  judge  advocate 
may  order  that  the  Government  be  reimbursed  by  a  stoppage  of  such  amount,  or  any 
part  thereof,  against  the  pay  of  accused  at  the  rate  of  two-thirds  of  his  monthly  pay 
until  the  amount  ordered  stopped- be  paid. 

Art.  23.  Challenges. — An  accused  before  a  general  court  shall  have  the  right  to 
two  peremptory  challenges  and  before  a  special  court  to  one  peremptory  challenge; 
and  ne  shall  have  the  right  to  challenge  members  of  a  general  or  special  court  for 
cause  stated,  which  shall  include  the  grounds  for  principal  challenge  and  challenge 
to  the  favor  as  recognized  at  common  law.    If  the  accusea  shall  file  in  the  proceedings 
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an  Affidavit  of  prejudice,  arrompaDied  by  a  certificate  of  counsel  of  record  that  Ruch 
affidavit  i^  made  in  Kood  faith,  alleginR:  specific  grounds  to  show  that  the  cfFcer 
appoiDtiDK  the  court  haa  bias  or  prejudice  a^inst  him  or  that  the  court,  by  reason 
of  any  matter  touchinf?  its  constitution  or  composition  can  not  do  justice,  the  court 
fhall  pn>ceed  no  further  until  the  jud^e  advocate  shall  dc<'idc  whether  it  is  able  to 
l»rrK-«>ed  with  absolute  impartiality  in  the  pending  case,  and  if  he  decides  that  the 
murt  can  not  procc^ed  with  absolute  impartiality  the  court  eball  not  be  competent 
f'»r  the  trial  of^  the  pending  case,  and  he  shall  report  to  the  appointing  authority; 
th^-reuiMm  the  next  superior  authority  may  appoint  a  court  for  the  trial  of  said  case. 
And  m'henever  an  a<>cused  shall  file  a  like  affidavit  alleging  bias  or  prejudice  of  the 
jiiiJl'c  advocate,  such  judge  advocate  shall  proceed  no  further  in  the  case,  but  another 
f>hall  he  app"intefl. 

Art.  24.  Oatbb. — The  judge  advocate  of  the  court  shall  administer  to  the  mcm- 
bnv  I  if  the  court,  before  they  proceed  upm  any  trial,  the  following  oath  or  affirmation: 

"  Y<»u  and  each  of  you  do  swear  (or  affirm)  Uiat  you  will  well  and  truly  try  and  deter- 
mine accrtrding  to  the  evidence  the  matter  now  before  you  between  the  United  States 
of  America  and  the  perstm  to  be  trie<l.  and  that  you  will  duly  admiuinter  justice 
ttithouf  reeipect  tr>  the  rank  or  position  of  the  person  to  be  tried  or  of  any  other  person, 
and  without  partiality,  favor,  or  affection,  according  to  the  law  and  the  evidence,  to 
tlie  l*est  of  your  understanding;  and  you  and  each  of  you  do  further  swear  (or  aflirm) 
that  Vfiu  will  nut  divulge  the  findings  or  sentence  of  the  court  until  they  shall  be 
anntiunced  in  open  court.  Neither  will  you  disclose  or  discover  the  vote  or  opinion 
••I  any  particular  member  of  the  court  unless  required  to  give  e^'idence  thereon  as  a 
wirneiv  bv  a  ctmrt  of  justice  in  due  course  of  law.  s^)  help  you  God." 

When  t^ie  oath  of  affirmation  luu)  been  administered  to  the  members,  the  president 
<if  the  court  shall  Mlminister  to  the  judge  advocate  an  oath  or  affinuation  in  the  fol- 
lom-ingfitrm: 

"  You  do  solemn!  V  swear  (or  affirm)  that  you  iftdll  administer  justice  without  respect 
t(»  the  rank  or  position  of  the  person  to  be  tried  or  of  anv  other  person,  and  that  you 
will  faithfully  and  impartially  discharge  and  perform  all  the  duties  incumbent  upon 
\'oi].  according  to  the  l>eBt  of  your  abilities  and  understanding  and  agreeably  to  law, 
Sfi  help  vou  God.*' 

.\n(l  the  judge  advocate  of  the  court  shall  then  administer  to  the  prosecutor,  and  to 
<'uch  a<wiBt*nt  prosecutor,  if  any,  an  oath  or  affirmation  in  the  following  form: 

"  You.  A  B,  do  swear  (or  affirm)  that  you  will  faithfully,  fairly,  and  to  the  best  of 
your  ability  perform  your  duties  as  prosecutor  (or  as  awistant  prosecutor)  before  this 
<-«iurt.  so  help  you  (f(»d." 

.Ml  persons  who  give  evidence  before  a  court-martial  shall  be  examined  on  oath  or 
affirmation  in  the  following  form: 

"  Yuu  swear  (or  affirm)  that  the  evidence  you  shall  give  in  the  cas4'  now  in  hearing 
fkhall  l>e  the  truth,  the  whole  truth,  and  nothing  but  the  tnith,  so  help  you  (tikI.'* 

Ev<*r\'  reporter  of  the  prweedings  of  a  nmrt-martial  shall,  before  entering  upon 
his  dutins.  make  oath  or  affirmation  in  the  folloi^ang  form: 

"You  swear  (or  affirm)  that  you  w^ill  faithfully  perform  the  duti(*s  of  re{)orter  to 
this  «-ourt.  BO  help  you  God." 

Kvery  interpreter,  in  the  trial  of  any  (rase  Ixefore  a  c<»urt -martial,  shall  before  enter- 
iriL'  ii|»on  his  auties  make  oath  or  affirmation  in  the  following  f(»nn: 

"You  swear  N>r affirm)  that  you  will  truly  interpret  in  the  case  now  in  hearing,  so 
hf»lp  you  G<jd." 

In  Case  of  afiirmatiun.  the  closing  si^ntence  of  adjuration  will  be  omitted.  The 
(«ih  of  a  witness,  reporter,  and  internretcT  will  be  ad  ministerial  by  the  judge  advixnte 
«*f  a  eeneml  or  special  ctmrt-martial  or  by  the  summar>-  c<:urt-niartial. 

.\rt.  '2'y.  rosTiM'AXCEH. — The  judge  advocate  of  a  court  may  for  n»api»nable  cause 
ennt  a  c'^tutinuance  to  either  i>arty  for  such  time  and  as  often  as  may  appear  to  be 

just. 

Art.  L'*>.  Kefuhal  or  paili're  to  plead.— When  an  arcuse<l  arraigned  before  a 
rf.uri  fails  or  ref«S4*s  to  plead,  or  answ<»rs  foreign  to  the  pun^  w.  <>r  after  a  ]>U'a  of  guilty 
makt-s  a  statement  inconsistent  with  the  plea,  or  makes  a  )»b*a  of  guilty  inipmvidently 
«>r  rlm)Ugh  lack  of  understanding  of  its  m<'aning  and  effe<'t.  the  judge  ad\(.(*ate  of  tho 
i^iurt  or  the  summary  c«)urt  shall  dirit't  that  a  plea  of  not  guilty  be  enterid,  and  the 
^>t\m  shall  thereupon  pnH'eed  a<ix)rdingly. 

Art.  '27.  Process  to  obtain  witnesses. — Ever>-  judge  advocate  «»f  a  ciurt  and 
^wry  summary  cfurt  shall  have  power  to  iraiue  the  like  )>nH'ess  to  comiM^l  witiiet^ses 
to  apM>ar  and  testify  which  courts  of  the  I'nited  States  having  (Tiiniiuil  juriMliiiitn 
may  lawfully  issue:  but  such  pnn'css  shall  nm  to  any  |>art  (»f  the  rniKnl  Stativ.  its 
T<Trit!^ri«-s  and  pcM'ssions  and  such  judgi*  advix^ate  or  summar>'  murt  shall  give  notii  e 
t<.  Eurh  persons  subject  to  military  law  as  may  app<nir  to  be  nect^ssary  us  witnt^ssi  s  for 
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the  Government  and  for  the  defense  to  appear  and  testify  at  a  certain  time  and  place^ 
and  such  persons  so  notified  shall  immeaiately  make  application  for  the  necessary 
orders  enabling  them  to  appear  at  the  time  and  place  specified;  and  the  said  judge- 
advocate  or  summary  court  shall  subpoena  such  number  of  civilian  witnesses  on 
behalf  of  the  Government  and  of  the  defense  as  may  appear  to  be  necessary  and 
material,  and  the  fees  of  which  witnesses  for  the  accused  shall  be  paid  by  the  Gov^n- 
ment  and  in  the  same  manner  as  its  witnesses:  Provided^  That  the  accused  maker 
application  under  oath  before  the  trial  or,  in  case  of  necessity,  during  the  trial,  setting 
forth  the  names  of  such  witnesses  and  what  he  expects  to  prove  by  them,  in  order 
that  the  judge  advocate  or  summary  court  may  be  advised  whether  or  not  the  testimony 
be  material  to  the  issue. 

Art.  28.  Refusal  to  appear  or  testify. — Every  person  not  subject  to  military 
law  who,  being  duly  subpoenaed  to  appear  as  a  witness  before  any  court,  commiseioii, 
court  of  inquiry,  or  board,  or  before  any  oflicer,  military  or  civil,  designated  to  take  a 
deposition  to  be  read  in  evidence  before  such  court,  commission,  court  of  inquiry,  or 
board,  willfullv  neglects  or  refuses  to  appear,  or  refuses  to  qualify  as  a  witness,  or  U> 
testify,  or  produce  documentary  evidence  which  such  person  may  have  been  legally 
subpoenaed  to  produce,  shall  be  deemed  guilty  of  a  misdemeanor,  for  which  such  person 
shall  be  punished  on  information  in  the  distnct  court  of  the  United  States  or  in  a  court 
of  original  criminal  jurisdiction  in  any  of  the  territorial  possessions  of  the  United  States, 
jurisdiction  being  hereby  conferred  upon  such  courts  for  such  purpose;  and  it  shall  be 
the  duty  of  the  United  States  district  attorney  or  the  officer  prosecuting  for  the  Govern- 
ment in  any  such  court  of  original  criminal  jurisdictior,  on  the  certification  of  the 
facts  to  him  by  the  military  court,  commission,  court  of  inquiry,  or  board,  to  file  an 
information  against  and  prosecute  the  person  so  offending,  and  the  punishment  of 
such  person,  on  conviction,  shall  be  a  fine  of  not  more  than  $500  or  imprisonment  not 
to  exceed  six  months,  or  both,  at  the  discretion  of  the  court:  Provided^  That  the  fees  of 
such  witness  and  his  mileage,  at  the  rates  allowed  to  witnesses  attending  the  courts 
of  the  United  States,  shall  be  duly  paid  or  tendered  said  witness,  such  amounts  to  be 
paid  out  of  the  appropriation  for  the  compensation  of  witnesses. 

Art.  29.  Compulsory  self-incrimination  PROHiBrrED. — No  witness  before  a  court, 
commission,  court  of  inquiry,  board,  or  before  any  officer  conducting  an  investijgation 
or  any  officer,  military  or  civil,  desi^ated  to  take  a  deposition  to  be  read  in  evidence 
before  a  court,  commission,  court  of  inquiry,  or  board,  or  officer  conducting  an  investi- 
gation, shall  be  compelled  to  incriminate  himself  or  to  answer  any  question  that  may 
tend  to  incriminate  him  or  to  answer  any  question  not  material  to  the  issue  that  tends 
to  d^rade  him. 

Art.  30.  Depositions — ^when  admissible. — A  duly  authenticated  deposition  taken 
upon  reasonable  notice  to  the  opposite  party  may  be  read  in  evidence  for  the  Govern- 
ment before  any  special  or  summary  court  or  before  an^  military  commission  in  any 
case  not  capital,  or  in  any  proceeding  before  a  court  of  inquiry  or  a  military  board,  if 
such  deposition  be  taken  when  the  witness  resides,  is  found,  or  is  about  to  go  beyond 
the  State,  Territory,  or  district  in  which  the  court,  commission,  or  board  is  ordered  to 
sit,  or  beyond  the  distance  of  one  hundred  miles  from  the  place  of  trial  or  hearing,  or 
when  it  appears  to  the  satisfaction  of  the  court,  commission,  board,  or  appointing 
authority  that  the  witness,  by  reason  of  age,  sickness,  bodily  infirmity,  imprisonment, 
or  other  reasonable  cause,  is  unable  to  appear  and  testify  in  person  at  the  place  of 
trial  or  hearing,  but  testimony  by  deposition  may  be  adduced  for  the  defense  before 
all  military  tribunals  and  in  all  cases. 

Art.  31.  Resignation  without  acceptance  does  not  release  officer. — Any 
officer  who,  having  tendered  his  resignation  and  prior  to  due  notice  of  the  acceptance 
of  the  same,  quits  his  post  or  proper  duties  without  leave  and  with  intent  to  absent 
him&  If  permanently  therefrom  shall  be  deemed  a  deserter. 

Art.  32.  Closed  sessions. — Whenever  a  general  or  special  court  shall  sit  in  closed 
session,  the  judge  advocate,  the  prosecutor,  and  the  assistant  prosecutor,  if  any,  shall 
withdraw;  and  when  the  legal  advice  or  assistance  of  the  judge  advocate  is  required, 
it  shall  be  obtained  in  open  court. 

Art.  33.  Order  op  voting. — ^Members  of  a  general  or  special  court  in  giving  their 
votes  shall  begin  with  the  junior  in  rank. 

Art.  34.  Accused  immediately  to  be  informed  of  acquittal. — ^When  an  accused 
is  acquitted  of  all  charges  and  specifications  the  court,  shall  not  reconsider  nor  he 
directed  to  reconsider  its  findings,  but  the  judge  advocate  of  the  court  of  the  summar>'' 
court  shall  immediately  inform  the  accused  and  the  officer  by  whose  authority  he  may 
be  in  custody,  of  his  acquittal,  and  such  officer  shall  thereupon  immediately  release  the 
accused  from  custody  unless  he  is  in  custody  for  reasons  other  than  the  pendency  of  the 
chaises  of  which  he  has  been  acquitted. 
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Art.  35.  Contempts. — A  court  majr  punish  as  for  contempt  any  person  who  uses 
any  menaciDg  words,  signs,  or  gestures  in  his  presence,  or  who  disturbs  its  proceedings 
hy  any  riot  or  disorder,  and  any  person  lawfully  (^alled  before  it  as  a  witness  who  refuses 
to  qualify,  or  to  testify,  or  to  answer  any  question  lawfully  put  to  him :  but  such  punish- 
ment shall  in  no  case  exceed  that  which  may  be  awarded  ny  a  summary  court-martial, 
and  such  punishment  of  a  witness  shall  be  a  bar  to  prosecution  for  the  same  misconduct 
under  article  28. 

Art.  36.  Records — general  courts. — Each  general  court  shall  keep  a  separate 
record  of  its  proceedings  in  the  trial  of  each  case  brought  before  it,  which  record  shall 
\te  authenticated  by  the  signature  of  the  president  and  the  judge  advocate;  but  in 
case  the  record  can  not  be  authenticated  bv  the  judge  advocate,  by  reason  of  his  death, 
disability,  or  absence,  it  shall  be  signed  oy  the  president  and  one  other  member  of 
the  court. 

.\rt.  37.  Records,  sPEaAL  and  sriiMARY  courts.— Each  spehial  court  and  each 
nummary  court  shall  keep  a  record  of  its  proceedings,  separate  for  each  case,  which 
rer*ord  snail  contain  such  matter  and  be  authenticated  in  such  manner  as  may  be  re- 
quired by  regulations  which  the  President  may  from  time  to  time  prescribe. 

Art.  3*S.  Disposition  op  records — general  courts. — The  judge  advocate  of  each 
general  court  shall,  with  such  expedition  as  circumstances  may  permit,  forward  the 
r>ri^nal  record  of  the  proceedings  of  such  court  in  the  trial  of  each  case  to  the  ap- 
pointing authority  or  to  his  successor  in  command,  who  shall  without  delay  transmit 
the  same  to  the  Judge  Advocate  General  of  the  Army. 

Art.  39.  Disposition  of  records — special  and  summary  courts. — The  record 
of  a  special  court  or  the  report  of  a  summary  court  shall  be  transmitted  ^-ithout  delay 
to  the  officer  appointing  the  court  or  to  his  successor  in  command,  who  shall  transmit 
such  record  or  report  to  such  general  heeulouarters  as  the  President  may  designate  in 
rpgulalions.  The  judee  advocate  at  such  neadquarters  shall,  ^ath  powers  of  review 
fvimilar  to  those  prescriDed  in  article  52,  reWew  and  revise  all  such  records  and  reports 
for  errors  of  law  prejudicial  to  the  accused.  When  no  longer  of  use,  the  reports  of 
summary  courts  may  be  destroyed. 

Art.  40.  iRRBOULARfnES — EFFECT  OF. — The  procee<ling8  of  a  court  shall  not  be 
held  invalid,  nor  the  finding  or  sentence  disapproved,  in  any  case  on  the  ground  of 
improper  admission  or  rejection  of  evidence  or  for  any  error  as  to  any  matter  of  plead- 
ing or  procedure  or  for  any  other  error  of  law  unless  after  an  examination  of  the  entire 
proceedings  it  shall  appear  that  the  error  complained  of  has  injuriously  affected  the 
i*uhstantial  rights  of  an  accused. 

Art.  41.  Rctles  op  evidence  to  govern — rules  of  procedure. — (V)urts  shall, 
•'xcept  in  so  fair  as  (>ongress  has  prescribed  or  may  hereafter  prescribe  different  rules 
especially  applicable  to  such  tribunals,  apply  the  rules  of  evidence  which  are  generally 
recofOii^'^  in  the  trial  of  criminal  cases  in  the  district  courts  of  the  United  States. 

Tht?  Premdent  may  from  time  to  time  prescribe  rules  not  inconsistent  with  these 
artirles  to  govern  the  proce<lure  of  all  military  tribunals,  except  the  cx)urt  of  militar>' 
appeals,  and  such  rules  shall  l>e  laid  before  the  Congress  annually. 

E.   LIMrrATIONS  UPON  PROSECUTIONS. 

Art.  42.  As  to  time. — Except  for  desertion  commit te<l  in  time  of  war,  or  for  murder 
4*r  mutiny,  no  penvm  subject  to  military  law  shall  be  liable  to  be  tried  or  punished 
by  a  court  for  any  crime  or  offense  committed  more  than  two  years  before  the  arraign- 
ment of  such  person:  Provided,  That  for  desertion  in  time  of*p€»ace  or  for  any  crime 
or  offen««p  punishable  under  articles  82  and  95  of  this  co<le  the  perio<l  of  limitations 
upon  trial  and  punishment  shall  be  three  vears:  Provided Jurthrr,  That  the  ]H»rio<l  of 
any  ahcvure  of  the  accused  from  the  jurisdi(*tion  of  the  I  nited  States,  and  also  any 

Erirxl  during  which  by  reason  of  some  manifest  imptnliment  the  accused  shall  not 
ve  >»een  amenable  to  military  justice,  shall  be  excludcfl  in  compuiing  the  afore- 
«td  perio<ls  of  limitation:  And  provideti further.  That  this  article  shall  not  liave  the 
efT«H*i  to  authorize  the  trial  or  punishment  for  any  crime  or  offense  barred  by  the 
pn»>'isionfl  of  existing  law. 

Art.  43.  As  t*>  number. — No  person  shall  be  prosec'uted  for  an  offense  for  which 
h«»  has  (»nce  been  tried,  and  a  person  shall  be  hehl  to  have  be<'n  oiu^e  tried  when 
ih«*  procee<Hngs  in  liis  case  have  resulte<l  in  a  lawful  si»nteiire  or  wbenevor  the  Clnv- 
•mment,  without  his  consent  eiitew»d  iqwu  the  reconl,  withdrawn  the  chaig<»  or 
oChenrisi*  discontinues  the  proser*ution  after  the  arraignment. 
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F.   PUNISHMENTS. 

Art.  44.  Cruel  and  unusual  punishments  prohibited. — Cruel  and  unusual 
punishments  of  every  kind,  including  flogging,  branding,  marking,  or  tattooing  on 
the  body,  ai^p  prohibited. 

Art.  45.  Place  op  confinement — ^when  lawful. — ^When  the  acciised  lias  been 
convicted  and  sentenced  to  confinement  for  more  than  one  year  a  penitentiary  may 
be  desienated  as  the  place  of  confinement  in  the  following  cases  only: 

(a)  When  confinement  in  a  penitentiary  is  prescribed  in  these  articles. 

(b)  When  conviction  is  for  a  civil  offense  denounced  by  some  statute  of  the  United 
States  or  of  tJie  District  of  Columbia,  or  by  the  common  law  as  the  same  exists  in  the 
District  of  Columbia  and  made  punishable  thereunder  with  confinement  in  a  peni- 
tentiarv  for  more  than  one  year. 

(c)  When  a  sentence  of  death  has  been  commuted  to  confinement  in  a  pentitentiary. 
When  the  accused  has  been  convicted  of  two  or  more  offenses,  any  one  of  which 

is  punishable  with  confinement  in  a  penitentiary,  the  entire  sentence  to  confinement 
may  be  executed  in  a  penitentiary.  Confinement  in  a  penitentiary  hereby  author- 
izeci  may  be  served  in  any  penitentiary  directly  or  indirectly  under  the  jurisdiction 
of  the  United  States.  Persons  sentenced  to  dishonorable  discharge  and  to  confine- 
ment not  in  a  penitentiary  shall  be  confined  in  the  United  States  Disciplinary  Barracks 
or  elsewhere,  as  the  Secretary  of  War  or  the  authority  executing  the  sentence  may 
direct,  but  not  in  a  penitentiary.  Any  sentence  of  confinement  at  hard  labor,  except 
confinement  served  in  a  penitentiary',  may,  when  so  ordered  by  proper  authority, 
be  served  in  any  military  unit  that  may  be  organized  for  penal  servitude  or  in  the 
performance  of  any  work  necessary  in  or  incident  to  the  Military  Establishment, 
under  such  restrictions  as  proper  authority  may  impose  and  with  or  without  im- 
prisonment. 

Art.  46.  Number  to  convict — death  sentences — Conviction  of  an  offense  by  a 
general  court  shall  require  the  concurrence  of  three-fourths  of  the  membeis,  but  no 
death  penalty  shall  be  imposed  except  for  an  offense  in  these  articles  expressly  made 
punishable  by  death  and  when  the  finding  of  guilty  is  concurred  in  by  all  the  members 
of  the  court  or  when  the  death  penalty  is  mandator^r.  Conviction  of  an  offen.se  by  a 
special  court  shall  require  the  concurrence  of  two-thirds  of  the  members  of  the  court. 

Art.  47.  Amount  of  pay  forfeitable. — In  any  sentence  which  does  not  include 
confinement  in  a  penitentiary  or  in  the  disciplinary  barracks  a  court  shall  not  adjudge 
forfeiture  or  detention  of  pay  at  a  rate  greater  than  two-thirds  of  the  pay  i>er  month. 

Art.  48.  Punishments  authorized. — ^^Tienever  confinement  for  a  period  longer 
than  six  months  is  authorized  by  these  articles  as  a  punishment  for  an  offense,  the 
court  may  impose  in  lieu  thereof,  with  or  in  addition  thereto,  any  one  or  more  of  the 
following  punishments: 

(a)  In  case  of  an  oflScer — 
Dismissal; 

Loss  of  files; 

Suspension  from  rank,  command,  or  duty,  with  or  without  pay  or  part  of  pay,  for 
a  period  not  in  excess  of  the  maximum  authorized  period  of  confinement; 
Forfeiture  of  pay  for  a  period  not  in  excess  of  said  neriod; 
Hard  labor  for  a  ]>erioa  not  in  excess  of  said  period; 
Restriction  to  limits  for  a  period  not  in  excess  of  said  period;  and 
Reprimand. 

(b)  In  the  case  of  a  soldier — 
Dishonorable  discharge; 
Reduction  to  the  ranks; 

Forfeiture  or  detention  of  pay  not  in  excess  of  the  maximum  authorized  period  of 
confinement; 

Restriction  to  limits  for  a  period  not  in  excess  of  said  period; 

Hard  labor  for  a  period  not  in  excess  of  said  period. 
'   Whenever  the  maximum  period  of  confinement  authorized  by  these  articles  is  six 
months  or  less,  the  court  may  impose  in  lieu  thereof  or  in  addition  thereto  anv  of  the 
above-mentioned  punishments  except  dismissal,  loss  of  files,  and  dishonorable  dis- 
chaige. 

o.  procedure  after  trial. 

Art.  49.  Approval  and  execution  of  sentence. — No  sentence  of  death  shall  be 
carried  into  execution  until  approved  upon  review  as  prescribed  in  article  52  and,  in 
addition,  confirmed  and  ordered  executed  by  the  President,  and  no  sentence  of  dis- 
missal or  dishonorable  discharge  shall  be  executed  until  approved  upon  review  as 
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presc-rilKd  in  said  article,  and  any  death  sentence  when  thus  approved,  confirmed, 
and  ordered  executed,  and  anv  sentence  of  dismissal  or  dishonorable  discharge  when 
thus  approved  will  upjon  notification  to  him  to  that  effect,  be  carried  into  execution 
by  the  officer  appointinj^  the  court  or  by  the  officer  commanding  for  the  time  being, 
or  by  any  spe?  lally  designated  military  authority,  and  every  other  sentence  will  be 
earned  into  execution  upon  the  receipt  of  the  record  or  report  of  the  proceeding  by 
the  offi<'er  appointing  the  court  or  by  the  officer  commanding  for  the  time  being,  or 
by  any  spe:  lalL^  designated  military  authority;  but  nothing  herein  contained  shall 
operate  to  deprive  any  officer  of  the  power  of  mitigation,  remission,  and  suspension 
of  sentence  conferred  upon  him  by  article  50. 

Art.  50.  Mitioation,  remission  and  suspension  of  sentence. — Any  officer 
having  authority  to  appoint  a  court  may  initiate,  remit  or  suspend,  in  whole  or  in 
part,  any  sentence  not  extending  to  death  or  dismissal  or  not  confirmed  or  commuted 
by  the  President  that  is  beinff  served  by  any  person  under  his  command  and  that  was 
imposed  by  a  court  of  a  kind  not  higher  than  such  officer  is  empowered  to  appoint, 
and  may  vacate  said  order  of  suspension  at  any  time:  Provided,  That  when  a  sentence 
of  dishonorable  discharge  has  been  suspended  the  order  of  suspension  shall  be  vacated 
only  by  authoritv  of  the  Secretary  of  war,  and  no  sentence  of  any  person  serving  in 
the'di»  iplinary  barracks  or  any  branch  thereof  or  in  any  military  unit  orefanized  for 
the  purpose  of  penal  servitudeshall  be  suspended,*  mitigated,  or  remitted  or,  if  sus- 
pended, be  ordered  exe<-uted,  except  by  the  authority  of  the  Secretary  of  War,  and  the 
period  during  which  a  sentence  of  confinement  is  suspended  shall  be  deemed  a  part  of 
the  sentence  served. 

The  power  of  remission  and  mitigation  shall  extend  to  all  uncollected  forfeitures 
adjudged  by  sentence  of  a  court,  and  the  death  or  honorable  discharge  of  a  person 
under  suspended  sentence  shall  operate  as  a  complete  remission  of  any  unexecuted 
or  unremitted  part  of  such  sentence. 

Art.  51.  Judob  advocate  general  to  receive  records;  court  records  are 
puBuc. — ^Tbe  Judge  Advocate  General  of  the  Army  shall  receive  and  file  the  record 
of  the  proceedings  of  all  general  courts,  courts  of  inquiry,  and  military  commissions 
and  shall  immediately  transmit  to  the  court  of  military  appeals  the  record  of  all  pro- 
ceedinfCB  which  carry  sentences  involving  death,  dismissal,  or  dishonorable  dischai:ge 
or  confinement  for  a  period  of  more  than  six  months.  The  records  of  and  reports 
upon  the  proceedings  of  all  courts  and  military  commissions,  wherever  filed,  shall  be 
public  records  and  subject  as  such  to  public  examination. 

Art.  52.  Revision  By  court  op  MiLrrARV  appeals. — ^There  is  hereby  created  a 
court  of  military  appeals  which,  for  convenience  of  administration  on  y,  shall  be 
located  in  the  Office  of  the  Judge  Advocate  (leneral,  and  which  shall  consist  of  three 
judeofi  appointed  by  the  President  by  and  with  the  ad\ice  and  consent  of  the  Senate, 
each  of  whom  shall  be  learned  in  the  law,  shall  hold  office  during  good  behavior,  and 
shall  have  the  pay  and  emoluments,  including  the  privilege  of  resignation  and  retire- 
ment upon  pay,  of  a  circuit  iudge  of  the  United  States.  Unless  the  accused  when 
sentence  is  pronounced  upon  him  shall  make  the  statement  in  open  court  that  he  docs 
not  desire  that  his  case  be  re\iewed  by  the  court  of  military  appeals,  which  statement 
shall  be  made  a  matter  of  record  by  Uie  judge  advocate,  or  unless  he  shall  thereafter 
notify  said  court  of  appeals  in  writing  that  he  does  not  wish  his  case  reviewed,  said 
court  shall  re\iew  the  record  of  the  proceedings  of  every  ^neral  court  or  military 
eommisnon  which  carries  a  sentence  invoU-ing  death,  dismissal,  or  dishonorable  dis- 
charge or  <*onfinement  for  a  period  of  more  than  six  months,  for  the  correction  of  errors 
of  law  evidenced  by  the  record  and  iniuriously  atTecting  the  substantial  rights  of  an 
accuspd  without  reptfd  to  whether  such  errors  were  made  the  subje<*t  of  objection  or 
exception  at  the  trial;  and  such  power  of  re>iew  shall  include  the  power — 

(ai  To  dioapprove  a  finding  of  guilty  and  approve  only  so  much  of  a  finding  of 
guilty  of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  lesser  included  offense. 

t  b  I  To  disapprove  the  whole  or  any  part  of  a  sentence. 

(c»  To  ad\'i8e  the  proper  convening  or  confirming  authority  of  the  further  proceed- 
ings that  mav  and  should  be  had,  if  any,  upon  the  disapproval  of  the  whole  of  a 
sentence;  ana  in  any  cmb  in  which  all  the  findings  and  the  sentence  are  disapproved 
berause  of  such  error  of  law  in  the  proceedings  the  a{)pointing  authority  may  la^-f  ully 
order  a  new  trial  by  another  court. 

(d)  To  make  a  report  to  the  Secretarv  of  War  for  transmission  to  the  President, 
re<f>mmending  clemency  in  any  case  in  wni<*h  the  siMitence,  though  valid,  shall  appear 
to  th«*  rourt  to  be  unjust  or  unduly  severe. 

Said  judM  may  select  the  presiding  judge  of  the  court  and  may  prescrilx'  its  nilee 
and  procedure.  In  CMe  anv  judge  snail  bef^nie  temporarilv  incapacitato<l  for  the 
performance  of  his  duties,  tne  President  at  the  re<iueet  of  the  court  may  assign  to 
duty  upon  the  court  a  judge  advocate  deemed  (lualiiied  for  such  duty  who  uixm  assign- 
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ment  and  taking  the  oath  of  office  shall  have  the  power  and  shall  perform  the  duties  of 
a  judge  of  said  court;  and  the  Judge  Advocate  ueneral  shall  assiffn  to  duty  with  the 
court  such  officers,  enlisted  men  and  civilian  employees  in  tne  Judee  Advocate 
General's  department  as  the  court  may  find  necessary  foj  the  thorough  and  expeditious 
performance  of  its  duties. 

Each  judge  before  entering  upon  the  duties  of  his  office  shall  take  the  oath  prescribed 
for  the  judge  advocate  of  a  general  court. 

And  said  court  of  military  appeals  shall  have  like  jurisdiction  to  review  and  revise 
any  sentence  of  death,  dismissal,  or  dishonorable  discharge  approved  for  any  offense 
committed  and  tried  since  the  6tii  day  of  April,  1917,  and  any  sentence  of  death,  dis- 
missal, or  discharge  in  the  case  of  any  person  now  serving  confinement  as  a  result  of 
such  sentence,  upon  application  to  that  end  made  by  the  accused  within  six  months 
after  the  passage  of  this  act:  Providedj  That  in  no  case  in  which  the  sentence  has  here- 
tofore been  approved  shall  be  tried  again:  And  promded  further ^  That  the  revision  or 
reversal  of  the  sentence  in  anv  such  case  shall  not  be  effective  to  retain  in  the  military 
service  any  person  who  has  oeen  dismissed  or  discharged  therefrom  in  execution  of 
such  sentence  thus  reviewed,  or  to  entitle  any  i)erson  to  any  pay  or  allowances,  but 
shall  be  limited  in  its  effect  to  the  final  determination  that  tne  separation  frc»n  the 
service  was  honorable  inst^Etd  of  dishonorable. 

III.  PuNFTivE  Articles. 

A.  enustment;  husteb;  false  statements. 

Art.  53.  Fravdulent  enlistment. — Any  person  who  shall  procure  himself  to  be 
enlisted  in  the  military  service  of  the  United  States  by  means  of  willful  misrepie- 
sentation  or  concealment  as  to  his  qualifications  for  enlistment  and  shall  receive  pay 
or  allowances  under  such  enlistment,  and  any  soldier  who  without  having  first  received 
a  regular  dischar^  from  the  or^nization  in  which  he  last  served  enlists  himself  in 
anouier  organization  shall  be  guilty  of  fraudulent  enlistment  and  shall  be  punishable 
with  confinement  for  not  more  than  six  months. 

Art.  54.  False  muster  and  official  statements. — Any  officer  who  makes  a  false 
muster,  return,  certificate,  or  official  statement,  in  due  course  of  military  administra- 
tion, knowing  the  same  to  be  false  and  with  intent  to  deceive,  fihall  be  dismissed  the 
service,  and  in  case  the  offense  be  committed  in  time  of  war,  fihall  in  addition  be 
punishable  with  confinement  for  not  more  than  ten  years. 

B.  desertion;  absence  wrrHOLT  leave. 

Art.  55.  Desertion. — ^Any  p^son  subject  to  military  law  who  quits  the  military 
service  with  the  deliberate  and  fixed  intent  not  to  return  to  it,  or  who  emits  his  organ- 
ization or  place  of  duty  with  the  intent  to  avoid  hazardous  duty,  shall  be  ffuilty  of 
desertion  and  shall,  if  the  offense  be  committed  in  time  of  war,  be  punishable  with 
death  or  confinement  for  life  or  for  a  fixed  period,  and  if  the  offense  be  committed  in 
time  of  peace,  by  confinement  for  not  more  than  two  years.  And  any  person  subject 
to  military  law  who  attempts  to  desert  shall  be  punishable  with  the  punishment 
authorized  for  desertion. 

Art.  56.  Advising  or  aidino  another  to  desert. — ^Any  person  subject  to  military 
law  who  advises  or  persuades  or  knowingly  assists  another  to  desert  the  service  of  the 
United  States  shall  oe  punishable  with  the  punishment  authorized  for  desertion. 

Art.  57.  Entertaining  a  deserter. — Any  officer  who,  after  having  discovered 
that  a  soldier  in  his  command  is  a  deserter  from  the  military  or  naval  service  or  from 
the  Marine  Corps,  retains  such  deserter  in  his  command  without  informing  superior 
authority  or  the  commander  of  the  organization  to  which  the  deserter  belongs,  shall 
be  punishable  with  the  punishment  authorised  for  desertion. 

Art.  58.  Absence  without  leave. — ^Any  person  subject  to  military  law  who  fails 
to  repair  at  the  fixed  time  to  the  properly  appointed  place  of  duty  or  goes  from  the 
same  without  proi>er  leave,  or  absents  himself  from  his  command,  ^pu^,  quarters, 
station,  or  camp  without  proper  leave  for  a  period  of  not  more  than  sixty  days,  shall 
be  punishable  with  confinement  for  not  more  than  six  months,  and  if  the  absence 
witnout  leave  is  for  a  period  (A  more  than  sixty  days,  with  confinement  for  nor  more 
than  one  year. 
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0.  dorsspbot;  insubobdination;  mutiny. 

Abt.  59.  DnsBSPBcr  towabd  the  President,  Vice  President;  Congress, 
Sbcrstart  op  War,  governors,  legislature. — ^Any  person  subject  to  military 
Uw  who  uses  contemptuous  or  disrespectful  wofds  against  the  President,  Vice  Presi- 
dent, the  CongPOOB,  the  Secretary  of  War,  or  the  governor  or  le^slature  of  any  State, 
Territory,  or  <mier  possession  of  the  United  States  in  which  he  is  quartered,  shall  be 
punishable  with  confinement  for  not  more  than  one  year. 

Art.  60.  Disrespect  toward  superior  opficer. — Any  person  subject  to  military 
law  who  behaves  himself  with  disrespect  toward  his  superior  officer  shall  be  punish- 
able with  confinement  for  not  more  tnan  six  months. 

Art.  61.  Absaultino  superior  officer. — ^Any  person  subject  to  military  law 
who  knowiiwly  assaults  or  strikes  his  superior  officer,  being  in  the  execution  of  his 
office,  shall  be  punishable  with  confinement  for  not  more  than  one  year,  in  addition 
to  the  punishment  authorized  elsewhere  in  these  articles  to  be  imposed  for  assaulting 
or  striking. 

Art.  62.  Willful  disobedience  of  lawful  command. — Any  person  subject  to 
military  law  who  willfully  and  with  intent  to  defy  lawful  authority  disobeys  any 
lawful  command  given  to  him  by  his  superior  officer,  being  in  the  execution  of  his 
office,  whether  the  same  is  eiven  orally  or  in  writing  or  otherwise,  shall  be  punishable 
with  death  or  confinement  for  life  or  for  a  fixed  penod. 

Art.  63.  Assaulting  noncommissioned  officer. — Any  soldier  who  assaults  or 
strikes  a  noncommissioned  officer,  in  the  execution  of  his  office,  shall  be  punishable 
with  confinement  for  not  more  than  six  months,  in  addition  to  the  punishment  au- 
thorized elsewhere  in  these  articles  to  be  imposed  for  the  assault  or  striking. 

Art.  64.  Disobedience  of  orders  of  noncommissioned  officer. — Any  soldier 
who  disobeys  any  lawful  order  of  a  noncommiBsioned  officer,  in  the  execution  of  his 
office,  shall  be  punishable  with  confinement  for  not  more  than  six  months. 

Art.  65.  Mutiny. — Anv  person  subject  to  militanr  law  who,  in  concert  with  an- 
other or  others,  unlawfully  opposes,  resists,  or  denes  superior  military  auth(»ity, 
with  the  deliberate  and  fixed  intent  to  usurp  or  subvert  the  same,  shairbe  guilty  of 
mutiny  and  shall  be  punishable  with  death  or  confinement  for  life  or  for  a  fixed  penod ; 
and  any  person  subject  to  military  law  who  attempts  to  create  or  who  begins,  excites, 
causes  oc  joins  in  any  mutiny,  shall  be  punishable  with  the  punishment  authorized 
for  mutiny. 

Art.  66.  Failure  to  suppress  mutint. — Any  officer  or  soldier  who,  being  present 
at  any  mutiny,  does  not  use  his  utmost  endeavor  to  suppress  the  same  or,  Knoi^ing 
or  having  reason  to  believe  that  a  mutiny  is  to  take  place,  does  not  without  delay 
five  information  thereof  to  his  commanding  officer  shall  be  punishable  with  death 
or  confLnement  for  life  or  for  a  fixed  period. 

Art.  67.  Quarrels,  prats,  and  disorders. — All  officers  and  noncommissioned 
officers  have  power  to  part  and  quell  all  quarrels,  frays,  and  disorders  among  persons 
•ubject  to  military  law  and  to  order  officers  who  take  part  in  the  same  into  arrest. 
and  other  persons  subject  to  military  law  who  take  ]3art  in  the  same  into  arrest  or 
confinement,  as  circumstances  may  require,  until  their  proper  superior  officer  is  ac- 
quainted therewith,  and  whosoever,  being  so  ordered,  refuses  to  obey  such  officer  or 
noncommisioned  dfficer,  draws  a  weapon  upon  or  otherwise  threatens  or  does  \'io- 
lence  to  him  shall  be  punidiable  with  confinement  for  not  more  than  one  year. 

D.  arrest;  confinement. 

Art.  68.  Arrest  or  confinement  of  accused  persons. — An  offict*r  charged 
with  crime  or  with  a  serious  offense  under  these  articles  shall  be  placed  in  arrest  by 
the  commandinff  officer,  and  in  exceptional  cases  an  officer  so  chaiged  may  be  placed 
in  confinement  by  the  same  authority.  A  soldier  charged  with  crime  or  with  a  serioun 
offense  under  these  articles  shall  be  placed  in  confinement,  and  when  charged  with 
a  minor  offense  he  may  be  placed  in  arrest.  Any  person  subject  to  military  law, 
exrem  an  officer  or  a  soldier,  charged  with  crime  or  with  a  serious  offense  under  these 
articles  shall  be  placed  in  confinement  or  in  arrest,  as  circumstances  may  require: 
and  when  charged  with  a  minor  offense  such  person  may  be  placed  in  arrest.  Any 
person  placed  in  arrest  under  the  provisions  of  this  article  shall  thereby  be  restricted 
lo  his  barracks,  quarters,  or  tent  unless  such  limits  shall  be  enlarged  by  pn>per  author- 
ity: and  any  person  subject  to  military  law  who  escapes  from  confinement  or  who 
breaks  his  arrest  before  he  is  set  at  liberty  by  proper  authority  shall  be  punishable 
with  confinemoit  for  not  more  than  one  year. 

Art.  69.  ImrsmoAiiON  op  and  action  upon  charges. — No  person  put  in  confine- 
sent  shall  be  oontinned  therein  more  than  eight  da>'s  or  until  such  time  as  a  court 
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can  be  assembled.  When  any  peraon  is  put  in  arrest  for  the  purpose  of  trial,  the  offi- 
cer by  whose  order  he  is  arrested  shall  see  that  a  copy  of  the  charees  on  which  he  is 
to  be  tried  is  served  upon  him  within  eight  days  after  nis  arrest,  and  that  he  is  brought 
to  trial  within  ten  days  thereafter,  unless  the  necessities  of  the  ser\'ice  prevent  such 
trial;  and  then  he  shall  be  brought  to  trial  within  thirty  days  after  the  expiration  of 
said  ten  davs,  unless  postponement  be  had  at  the  request  or  with  the  consent  of  the 
accused.  If  a  copy  of  the  chaiges  be  not  served,  or  the  arrested  or  confined  person 
be  not  brought  to  trial  as  herein  required,  the  arrest  or  confinement  shall  cease  and 
Uie  officer  holding  the  accused  in  custody  shall  immediately  release  him,  and  any 
accused  thus  released  from  arrest  or  confinement  shall  not  thereafter  be  tried  for  the 
crime  or  offense  upon  which  he  was  placed  in  arrest  or  confinement:  Provided^  That 
in  time  of  peace  no  person  shall  against  his  objection  be  brought  to  trial  before  a  general 
court  within  a  period  of  five  days  subsequent  to  the  service  of  charges  upon  him. 
Any  officer  whoso  duty  it  is  to  make  the  release  from  arrest  or  confinement  as  herein 
required  or  any  officer  who  fails  or  refuses  to  make  the  investigation  or  to  perform  the 
other  duties  required  of  him  by  articles  19  and  20  shall  be  punishable  with  confine- 
ment for  not  more  than  six  months. 

Art.  70.  Refusal  to  receive  and  keep  prisoners. — No  provost  marshal  or  com- 
mander of  a  guard  shall  refuse  to  receive  or  keep  any  prisoner  committed  to  his  chai^ 
by  an  officer  oelonging  to  the  forces  of  the  United  States;  provided  the  officer  commit- 
ting shall  at  the  time  deliver  a  specific  account  in  writing,  signed  by  himself,  of  the 
crime  or  offense  charged  against  the  prisoner.  Any  officer  or  soldier  so  refusing  shall 
be  punishable  with  confinement  for  not  more  than  six  months. 

Art  71.  Reportino  prisoners  received. — Every  commander  of  a  guard  to  whose 
charge  a  prisoner  is  committed  shall,  within  twenty-four  hours  after  such  confine- 
ment or  as  soon  as  he  is  released  from  his  guard,  report  in  writing  to  Uie  commanding 
officer  the  name  of  such  prisoner,  the  offense-  charged  against  him,  and  the  name  m 
the  officer  committing  him;  and  if  he  fails  to  make  such  report,  he  shall  be  punish- 
able with  confinement  for  not  more  than  six  months. 

Art.  72.  Releasing  prisoner  without  proper  authority. — ^Any  person  subject 
to  military  law  who,  without  proper  authority,  releases  any  prisoner  duly  committed 
to  his  charge  or  who  through  neglect  or  design  suffers  any  prisoner  so  committed  to 
escape  shall  be  punishable  with  confinement  for  not  more  tnan  one  year. 

Art.  73.  Delivery  of  offenders  to  civil  AUTHORrnES. — ^When  vay  person  sub- 
ject to  military  law,  except  one  who  is  held  b^  the  military  authorities  to  answer, 
or  who  is  awaiting  trial  or  result  of  trial,  or  who  is  undergoing  sentence  for  a  crime  or 
offense  punishable  under  these  articles,  is  accused  of  a  crime  or  offense  committed 
within  the  geographical  limits  of  States  of  the  Union  and  the  District  of  Columbia, 
and  punishable  by  the  laws  of  the  land,  the  commanding  officer  is  required,  except 
in  time  of  war,  upon  application  dulv  made,  to  use  his  utmost  endeavor  to  deliver 
over  such  accusea  person  to  the  civil  authorities,  or  to  aid  the  officers  of  justice  in 
apprehending  and  securing  him,  in  order  that  he  may  be  brought  to  trial.  Any  com- 
manding officer  who  upon  such  application  refuses  or  willfully  neglects,  except  in 
time  of  war,  to  deliver  over  such  accused  person  to  the  civil  authorities  or  to  aid  the 
officers  of  iustice  in  apprehending  and  securing  him  shall  be  dismissed  from  the 
service  and  in  addition  be  punishable  with  confmement  for  not  more  than  one  ^ear. 

When,  under  the  provisions  of  this  article,  delivery  is  made  to  the  civil  authorities 
of  an  offender  undergoing  sentence  of  a  court-martial,  such  delivery,  if  followed  by 
conviction,  shall  be  held  to  interrupt  the  execution  of  the  sentence  of  the  court- 
martial,  and  the  offender  shall  be  returned  to  military  custody,  after  having  answered 
to  the  civil  authorities  for  his  offense,  for  the  completion  of  the  said  court-martial 
sentence. 

B.   WAR  offenses. 

Art.  74.  Misbehavior  before  the  enemy. — Any  officer  or  soldier  who  misbehaves 
himself  before  the  enemv,  runs  away,  or  shamefuUjr  abandons  or  delivers  up  any  fcxt, 
post,  camp,  guard,  or  other  command  which  it  is  his  duty  to  defend,  or  speaks  words 
mducing  others  to  do  the  like,  or  casts  away  his  arms  or  ammunition,  or  ouits  his  post 
or  colors  to  plunder  or  pillage,  or  by  any  means  whatsoever  occasions  false  alarms  in 
camp,  garrison,  or  quarters  shall  be  punishable  with  death  or  confinement  for  life  or 
for  a  fixed  period. 

Art.  75.  Subordinates  coxpeluno  commander  to  surrender. — Any  person 
subject  to  military  law  who  compels  or  attempts  to  compel  any  commander  of  any 
garrison,  fort,  poet,  camp,  guard,  or  other  command  to  give  it  up  to  the  enemy  or  to 
abandon  it,  snail  be  punishable  with  death  or  confinement  for  life  or  ior  a  fixed  period. 

Art.  76.  Improper  use  of  countbrsiqn. — ^Any  person  subject  to  mHAtaay  law  who 
makes  known  the  parole  or  countersign  to  any  person  not  entitled  to  receive  it  accord- 
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ing  to  tho  rules  and  discipline  of  war,  or  gives  a  parole  or  counterstni  different  from 
that  wh'ch  he  received,  snail,  if  the  offense  be  committed  in  time  of  war,  be  punish- 
able with  death  or  confinement  for  life  or  for  a  fixed  period. 

Art.  77.  Forcino  a  safeguard. — Any  person  subject  to  military  law  who,  in 
time  of  war,  forces  a  safeguard,  shall  be  punishable  with  death  or  confinement  for 
life  or  for  a  fixed  period. 

Art.  78.  Captured  property  to  be  secured  for  pubuc  service. — All  public 
property  taken  froni  the  enemv  is  the  property  of  the  United  States  and  shall  be 
iiecured  for  the  service  of  the  United  States,  and  anv  person  subject  to  military  law 
who  nef^lectii  to  seciure  such  property  or  is  guilty  of  wrongful  appropriation  thereof 
shall  be  punishable  with  confinement  for  not  more  than  twenty  years. 

Art.  79.  Dealing  in  captured  or  abandoned  property.— Any  person  subject  to 
military  law  who  buyi*,  sells,  trades,  or  in  any  way  deals  in  or  disposes  of  captured  or 
abandoncHi  property,  whereby  he  shall  receive  or  expect  to  receive  any  profit,  benefit, 
or  advantage  to  himself  or  to  any  other  person  directly  or  indirectly  connected  \i'ith 
him*(elf.  or  who  fails  whenever  such  property  comet*  into  his  posHC^ision  or  custody  or 
within  hii<  control  to  give  notice  thereof  to  tKe  proper  authority  and  to  turn  over  such 
property  to  the  proper  authority  without  delay,  shall,  on  conviction  thereof,  be 
punii^hable  with  connnement  for  not  more  than  twenty  years. 

Art.  80.  Reueving,  corresponding  wfth,  or  aiding  the  enemy. — WTioeoever 
relieve;*  or  attempts*  to  relieve  the  enemy  with  arms,  ammunition,  supplies,  money, 
or  other  thing,  or  knowingly  harbors  or  protect**  or  holds  corresoondence  with  or  gives 
intelligence  to  the  enemv,  either  directiv  or  indirectly,  shall  be  punishable  with 
death  or  confinement  for  I'fe  or  for  a  fixeci  period. 

Art.  hi .  Spies.  —Any  person  who  in  time  of  war  shall  be  found  lurking  or  acting  as 
a  spy  in  or  about  any  of  the  fortifications,  posts,  quarters,  or  encampments  of  any  of 
the  armies  of  the  United  States  or  elsewhere  shall  oe  tried  by  a  general  court  or  by  a 
militar>'  commission,  and  shall,  on  conviction  thereof,  suffer  death. 

F.    lilSCELLANEOUfl   CRIMES   AND  OFFENSES. 

Art.  82.  Military  property— willful  or  negugent  ix)88,  damage,  or  wrong- 
ful oi.spiisrnoN  of. — Any  person  subject  to  military  law  who,  willfully,  or  through 
iiegle<*t,  suffers  to  be  lost,  spoiled,  damaged,  or  wrongfully  disposes  of  any  military 
prDf>erty  belonging  to  the  United  States  shall  make  good  the  loss  or  damage  and  be 
punLthahle,  if  the  property  i»  more  than  $50  in  value,  with  confinement  for  not  more 
than  two  x^eare  and,  if  the  property  is  less  than  $50  in  value,  with  confinement  for  not 
more  than  six  months. 

Art  H3.  Waste  or  unlawful  disposition  of  military  property  issued  to 
aoLDiERR.— Any  soldier  who  sells  or  wrongfully  disposes  of  or  willfully  or  through 
neglect  injures  or  loses  his  horse,  anna,  ammunition,  accoutrements,  equipment, 
clothinf?.  or  other  proi>erty  issued  to  him  for  use  in  the  military  ser\nce  shall  be  punish- 
able, if  the  propjerty  is  more  than  $50  in  value,  with  confinement  for  not  more  than 
two  years,  and  if  the  property  is  less  than  $50  in  value,  with  confinement  for  not 
more' than  six  months. 

Art.  84  Dri'nk  on  duty.— Any  person  subject  to  militar>'  law  who  is  found  dnink 
on  duty  shall,  if  the  offense  be  committed  in  time  of  war  and  in  the  zone  of  combat, 
be  punishable  with  death  or  with  confinement  for  life  or  for  a  fixed  period:  and  if  the 
offense  be  committed  at  any  other  time  or  place,  it  rfiall  be  punishable  with  confine- 
ment f<»r  not  more  than  one  year. 

.\BT.  H5.  Misbehavior  of  sentinel.— Any  sentinel  who  is  found  dmnk  or  sleeping 
upon  his  poet,  or  who  leaves  it  before  he  is  reeularlv  relieved,  shall,  if  the  offense  be 
committed  in  time  of  war  and  in  the  zone  of  com  fiat,  be  punishable  with  death  or 
coofinement  for  life  or  for  a  fixed  period;  and  if  the  offense  be  committed  at  any 
oUirr  time  or  place,  it  shall  be  punishable  with  confinement  for  not  more  than  one 
year. 

Art.  m>.  Good  order  to  be  mai.ntained  and  wrongs  redressed. — .\11  persons 
•abjert  to  military  law  are  to  behave  themselves  orderly  in  quarters,  garrison,  camp. 
and  on  the  march:  and  any  person  subject  to  militar\'  law  who  commits  any  waste 
or  spoil,  or  willfully  destroys  any  propertv  whatsoever  (unless  bv  order  of  his  com- 
naoding  officer),  or  commits  any  kind  ot  depredation  or  riot  shall  be  punishable 
with  confinement  for  not  inore  than  six  months:  and  any  commanding  ofllicer  who, 
opoo  rompfaunt  nuade  to  him.  refuses  or  omits  to  see  reparation  made  to  the  ])arty 
tiuiired.  in  BO  (at  MB  the  offender's  pay  shall  go  toward  such  reparation,  shall  \yv  pun* 
iiiahle  with  confinement  for  not  more  than  one  year. 

Art.  78.  Du buno. — Any  person  subject  to  militar>'  law  who  fights  or  promotes 
or  is  roncemcd  in  or  connives  at  fighting  a  duel,  or  who  having  knowledge  of  a  ctiallenge 
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sent  or  alwut  to  be  sent  fails  to  report  the  fact  promptly  to  the  proper  authority,  shall 
be  punishable  with  confinement  fnr  not  more  than  one  year. 

Art.  88.  Frauds  against  the  Government. — Any  person  subject  to  militar>^  law 
who  makes  or  causes  to  be  made  any  claim  against  the  United  States  or  any  officer 
thereof,  knowing  such  claim  to  be  false  or  fraudulent:  or 

WTio  presents  or  causes  to  be  presented  to  any  person  in  the  civil  or  military  service 
thereof,  for  approval  or  payment,  any  claim  against  the  United  States  or  any  officer 
thereof,  knowing  such  claim  to  be  false  or  fraudulent;  or 

Who  enters  into  any  agreement  of  conspiracy  to  defraud  the  United  States  by  obtain- 
ing, or  aiding  others  to  obtain,  the  allowance  or  payment  of  any  false  or  fraudulent 
claim:  or 

WTio,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval,  allow- 
ance, or  payment  of  any  claim  against  the  United  States  or  against  any  officer  thereof, 
makes  or  uses,  or  procures,  or  advises  the  making  or  use  of,  any  writing  or  other 
paper,  knowing  the  same  to  contain  any  false  or  fraudulent  statement;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval,  allow- 
ance, or  payment  of  any  claim  against  the  United  States  or  any  officer  thereof,  makes, 
or  procures  or  advises  the  making  of  any  oath  to  any  fact  or  to  any  writing  or  other 
paper,  knowing  such  oath  to  be  false;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval,  allow- 
ance, or  payment  of  any  claim  against  the  United  States  or  any  officer  thereof,  forges 
or  counterfeits,  or  procures,  or  advises  the  forging  or  counterfeiting  of  any  signature 
upon  anv  writing  or  other  paper,  or  uses,  or  procures,  or  advises  the  use  of  any  such 
signature,  knowing  the  same  to  be  forged  or  counterfeited;  or 

Who.  having  cliarge,  possession,  custody,  or  control  of  any  money  or  other  prop- 
erty of  the  United  States,  furnished  or  intended  for  the  military  service  thereof, 
knowingly  delivers,  or  causes  to  be  delivered,  to  any  person  having  authority  to 
receive  the  same,  any  amount  thereof  less  than  that  for  which  he  receives  a  certificate 
or  receipt;  or 

Who,  being  authorized  to  make  or  deliver  any  paper  certifying  the  receipt  of  any 
property  of  the  United  States,  furnished  or  intended  for  the  military  service  thereof, 
makes  or  delivers  to  any  person  such  writing,  without  having  full  knowledge  of  the 
truth  of  the  statements  therein  contained,  and  with  intent  to  defraud  the  United 
States;  or 

Who  steals,  embezzles,  knowingly  and  willfully  misappropriates,  applies  to  his  own 
use  or  benefit,  or  wrongfully  or  knowingly  sells  or  disposes  of  any  ordnance,  arms, 
equipments,  anununition,  clothing,  subsistence  stores,  money,  or  other  property  of 
the  ITnited  States  furnished  or  intended  for  the  military  service  thereof;  or 

Who  knowingly  purchases  or  receives  in  pledge  for  any  obligation  or  indebted- 
ness from  any  soldier,  officer,  or  other  person  who  is  a  part  of  or  employed  in  said  forces 
or  seryice  any  ordnance,  arms,  equipments,  ammunition,  clothing,  subsistence  stores, 
or  other  property  of  the  United  States,  such  soldier,  officer,  or  other  person  not  having 
lawful  right  to  sell  or  pledge  the  same; 

Shall,  on  conviction  thereof,  be  punishable  "with  a  fine  of  not  more  than  $5,000  or 
with  confinement  for  not  more  than  five  years,  or  with  both.  And  if  any  person, 
being  guilty  of  any  of  the  offenses  aforesaid  while  in  the  military  service  of  the  United 
States,  receives  his  discharge  or  is  dismissed  from  the  service,  he  shall  continue  to 
be  liable  to  be  arrested  and  held  for  trial  and  sentence  by  a  court-martial  in  the  same 
manner  and  to  the  same  extent  as  if  he  had  not  received  such  discharge  nor  been 
dismissed. 

Art.  89.  Riot. — ^Any  person  subject  to  military  law  who  is  guilty  of  riot  or  of  par- 
ticipating in  a  riot,  either  by  being  present  personally  or  by  instigating,  promoting, 
or  aiding  the  same,  is  punishable  with  confinement  for  not  more  than  two  years. 

Art.  90.  Opening  letters. — Any  person  subject  to  military  law  who  willfully 
and  without  authority  opens  or  reads  or  causes  to  be  opened  or  read  a  sealed  letter, 
telegram  or  private  paper  shall  be  punishable  with  confinement  for  not  more  than 
six  months. 

Art.  91.  Suppressing  evidence. — Any  person  subject  to  military  law  who  prac- 
tices any  deceit  or  fraud  or  uses  any  threat,  menace  or  violence  with  intent  to  pre- 
vent any  party  to  a  proceeding  before  any  military  tribunal  from  obtaining  or  pro- 
ducing therein  any  book,  paper  or  other  thing  of  e\ddential  value  in  said  proceedings, 
or  from  procuring  the  attendance  or  testimony  of  any  witness  therein,  or  with  intent 
to  prevent  any  person  having  in  his  possession  any  book,  paper  or  other  thing  of 
evidential  value  in  such  proceedings,  or  to  prevent  any  person  knowing  any  fact 
material  thereto  from  producing  or  disclosing  the  same  snail  be  punis&ble'  with 
confinement  for  not  more  than  one  year. 

Art.  92.  Sodomy. — Any  person  subject  to  military  law  who  carnally  knows  any- 
male  or  female  person  by  the  anus  or  by  or  with  the  mouth,  or  who  voluntarily 
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submits  to  such  carnal  knowledge,  or  who  carnally  knows  in  any  manner  any  animal 
or  bird,  is  guilty  of  sodomy  and  shall  be  punishable  with  confinement  in  a  peniten- 
tiary or  other  authorized  place  for  not  more  than  five  years. 

Art.  93.  Murder;  rape. — Any  person  subject  to  military  law  who  commits 
murder  or  rape  shall  be  punishable  with  death  or  confinement  for  life,  or  for  a  fixed 
period,  but  no  person  shall  be  tried  by  court-martial  for  murder  or  rape  committed 
witliin  the  geographical  limits  of  the  States  of  the  Union  and  the  District  of  Columbia 
in  time  of  peace. 

Art.  94.  Conspiracy. — Any  person  subject  to  military  law  who  conspires  with 
another  or  others  to  commit  any  offense  authorized  to  be  punished  by  any  of  these 
articles  with  death,  dismissal,  or  confinement  for  one  year  or  more,  and  one  or  more 
of  the  persons  conspiring  to  any  act  to  effect  the  object  of  the  conspiracy,  shall  be 
punishable  with  confinement  for  not  more  than  one  year. 

Art.  95.  Various  crimes. — Any  person  subject  to  military  law  who  in  any  place 
commits  any  crime  or  offense  denounced  by  any  statute  of  the  United  States  or  by 
any  statute  for  the  District  of  Columbia,  and  not  specifically  denounced  by  these 
articles,  shall  be  punishable  with  confinement  for  a  period  not  exceeding  the  maxi- 
mum period  of  confinement  prescribed  by  said  statutes:  Provided^  That  whenever  a 
statute  of  the  United  States  and  a  statute  for  the  District  of  Columbia  denounce 
the  same  offense,  the  former  shall  govern. 

Art.  96.  General  article. — Any  person  subject  to  military  law  who  commits  any 
act  or  is  guilty  of  any  omission  which  constitutes  conduct  to  the  prejudice  of  good  order 
and  military  disciptine  or  of  a  nature  to  bring  discredit  upon  the  military  service,  and 
which  is  not  punishable  by  any  other  article lierein,  shall  be  punishable  with  confine- 
ment lor  not  more  than  six  months. 

Art.  97.  Conduct  unbecomino  an  oppicer  and  gentleman. — Any  oflScer  or  cadet 
who  is  convicted  of  conduct  unbecoming  an  officer  and  gentleman  shall  be  dismissed 
from  the  service. 

Art.  98.  Failure  to  'acquaint  soldiery  wfth  these  articles. — It  shall  be  the 
duty  of  any  officer  who  enlists,  musters,  or  inducts  any  soldier  into  the  military  service, 
at  that  time  or  within  ten  days  thereafter,  to  read  and  explain  to  him  these  articles, 
and  it  shall  be  the  duty  of  the  commanding  officer  of  every  garrison,  regiment,  or 
company  once  every  six  months  to  read  and  explain  these  articles  to  the  soldiers  of  his 
command;  and  every  such  officer  failing  or  neglecting  to  perform  such  duty  shall  be 
punishable  with  confinement  for  not  more  than  six  months. 

IV.  Courts  op  Inquiry. 

Art.  99.  When  and  by  whok  ordered.— A  court  of  inquiry  to  examine  into  the 
nature  of  any  transaction  of  or  accusation  or  imputation  s^ainst  any  officer  or  soldier 
may  be  ordered  by  the  President  or  by  any  commanding  officer;  but  a  court  of  inquiry 
shall  not  be  ordered  by  any  commanding  officer  except  upon  the  request  of  the  officer 
or  soldier  whose  conduct  is  to  be  inquired  into. 

Art.  100.  Composition. — A  court  of  inquiry  shall  consist  of  three  or  more  officers. 
For  each  court  of  inquiry  the  authority  appointing  the  court  shall  appoint  a  recorder. 

Art.  101.  Challenges. — ^Members  of  a  court  of  inquiry  may  be  challenged  by  the 
PJrty  whose  conduct  is  to  be  inquired  into,  but  only  for  cause  stated  to  the  court. 
Th«*  court  shall  determine  the  relevancy  and  validity  of  any  challenge,  and  shall 
not  receive  a  challenge  to  more  than  one  member  at  a  time.  The  party  whose  con- 
duct is  bein^  inquired  into  shall  have  the  right  to  be  represented  before  the  court  by 
c  lunsel  of  his  own  selection,  if  such  counsel  be  reasonably  available. 

Art.  102.  Oath  of  members  and  recorders. — ^The  recorder  of  a  court  of  inquiry 
shall  administer  to  the  members  the  following  oath:  "  You,  A.  B.,  do  swear  (or  affirm) 
tbat  you  will  well  and  truly  examine  and  inquire,  according  to  the  evidence,  into 
the  matter  now  before  you,  without  partiality,  favor,  affection,  prejudice,  or  hope 
of  zwtud.  So  help  vou  God. "  After  which  the  president  of  the  court  shall  adminis- 
ter to  the  recorder  tne  following  oath:  "  You,  A.  B.,  do  swear  (or  affirm)  that  you  will, 
according  to  your  best  abilities,  accurately  and  impartially^  record  the  proceedings 
of  the  court  and  the  evidence  to  be  given  in  the  case  in  hearing.    So  help  you  God.  '* 

In  cases  of  affirmation  the  closing  sentence  of  adjuration  will  oe  omitted. 

Art,  103.  Powers;  procedure. — ^A  court  of  inquiry  and  the  recorder  thereof 
^ball  have  the  same  power  to  summon  and  examine  witnesses  as  is  s;iven  to  courts 
&nd  the  judge  advocate  thereof.  Such  witnesses  shall  take  the  same  oath  or  affirmation 
that  is  taken  by  witnesses  before  courts.  A  reporter  or  an  interpreter  for  a  court  of 
inquiry  shall,  before  entering  upon  his  duties,  take  the  oath  or  affirmation  required 
*^  a  reporter  or  an  interpreter  for  a  court-martial.    The  party  whose  conduct  is  oeing 
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inquired  into  or  his  counsel,  if  any,  shall  be  permitted  to  examine  and  cross-examine 
witnesses  so  as  fully  to  investigate  the  circumstances  in  question. 

Art.  104.  Opinion  on  merits  of  case. — ^A  court  of  inquiry  shall  not  gfive  an  opinion 
on  the  merits  of  the  case  inquired  into  unless  specially  ordered  to  do  so. 

Art.  105.  Record  op  proceedings — How  authenticated.— Each  court  of  inquiry 
shall  keep  a  record  of  its  proceedings,  which  shall  be  authenticated  by  the  signature 
of  the  president  and  the  recorder  thereof,  and  be  forwarded  to  the  convening  author- 
ity. In  case  the  record  can  not  be  authenticated  by  the  recorder,  by  reason  of  his 
death,  disability,  or  absence,  it  shall  be  signed  by  the  president  and  by  one  other 
member  of  the  court. 

V.  Miscellaneous  Provisions. 

Art.  106.  Disciplinary  powers  op  commanding  officers. — Under  such  regula- 
tions as  the  President  may  prescribe,  and  which  he  may  from  time  to  time  revoke- 
alter,  or  add  to.  the  commanding  oflScer  of  any  detachment,  company,  or  higher  com  - 
mand  may,  for  minor  offenses  not  denied  by  the  accused,  impose  disciplinary  pun, 
ishments  upon  persons  of  his  command  without  the  intervention  of  a  court,  unless 
the  accused  demands  trial  by  a  court. 

The  disciplinary  punishments  authorized  by  this  article  may  include  admonition, 
reprimand,  withholding  of  privileges,  extra  fatigue,  and  restriction  to  certain  speci- 
fied limits,  but  shall  not  include  forfeiture  of  pay  or  confinement  under  guard.  A 
person  punished  under  authority  of  this  article,  who  deems  his  punishment  unjust  or 
disproportionate  to  the  offense  may,  through  the  proper  channel,  appeal  to  the  next 
superior  authority,  but  may  in  the  meantime  be  required  to  undergo  the  punishment 
adjudged.  The  commanding  officer  who  imposes  the  punishment,  his  successor  in 
command,  and  superior  authority  shall  have  power  to  mitigate  or  remit  any  unexe- 
cuted portion  of  the  punishment.  The  imposition  and  enforcement  of  disciplinary 
punishment  under  authority  of  this  article  for  any  act  or  omission  shall  not  be  a  bar 
to  trial  by  a  court  for  a  crime  or  offense  growing  out  of  the  same  act  or  omission;  but 
the  fact  that  a  disciplinary  punishment  has  been  enforced  may  be  shown  by  the 
accused  upon  trial,  and  when  so  shown  shall  be  considered  in  determining  the  meas- 
ure of  punishment  to  be  adjudged  in  the  event  of  a  finding  of  guilty. 

Art.  107.  Injuries  to  person  or  property,  redress  of. — Whenever  complaint 
is  made  to  any  commanding  officer  that  damage  has  been  done  to  the  property  of  any 
person  or  that  his  property  has  been  wrongfully  taken  by  persons  subject  to  military 
law,  such  complaint  shall  be  investigated  by  a  board  consisting  of  any  number  of 
officers  from  one  to  three,  which  board  shall  be  convened  by  the  commanding  officer 
and  shall  have,  for  the  purpose  of  such  investigation,  power  to  summon  witnesses  and 
to  examine  them  upon  oath  or  affirmation,  to  receive  depositions  or  other  documentary 
evidence,  and  to  assess  the  damages  sustained  against  the  responsible  parties.  The 
assessment  of  damage  made  by  such  board  shall  be  subject  to  the  approval  of  the 
commanding  officer,  and  in  the  amount  approved  by  him  shall  be  stopped  against 
the  pay  of  the  offenders.  And  the  order  of  such  commanding  officer  directing  stop- 
pages herein  authorized  shall  be  conclusive  on  any  disbursing  officer  for  the  pa>'ment 
by  him  to  the  injured  parties  of  the  stoppages  so  ordered. 

Where  the  offenders  can  not  be  ascertained,  but  the  organization  or  detachment 
to  which  they  belong  is  known,  stoppages  to  the  amount  of  damages  inflicted  may  be 
made  and  assessed  in  such  proportion  as  may  be  deemed  just  upon  jthe  individual 
members  thereof  who  are  shown  to  have  been  present  with  such  organization  or  detach- 
ment at  the  time  the  damages  complained  of  were  inflicted  as  determined  by  the 
approved  findings  of  the  boaid. 

Art.  108.  Arrest  of  deserters  by  civil  opfictals. — It  shall  be  lawful  for  any 
civil  officer  having  authority  under  the  laws  of  the  United  States,  or  of  any  State, 
Territory,  District,  or  possession  of  the  United  States^  to  arrest  offenders,  summarily 
to  arrest  a  deserter  from  the  military  service  of  the  United  States  and  deliver  him  into 
the  custody  of  the  military  authorities  of  the  United  States. 

Art.  109.  Soldiers  to  make  good  time  lost. — Every  soldier  who  in  an  existing 
or  subsequent  enlistment  deserts  the  service  of  the  United  States,  or  without  proper 
authority  absents  himself  from  his  organization,  station,  or  duty  for  more  than  one 
day,  or  who  is  confined  for  more  than  one  day  under  sentence,  or  while  awaiting  trial 
and  disposition  of  his  case,  if  the  trial  results  in  conviction,  or  through  the  intem- 
perate use  of  drugs  or  alcoholic  liouor,  or  through  disease  or  injury  the  result  of  his  own 
misconduct,  renderB  himself  unable  for  mt)re  than  one  day  to  perform  duty,  shall  be 
liable  to  serve,  after  his  return  to  a  full-duty  status,  for  such  period  as  shall,  with  the 
time  he  may  have  served  prior  to  such  desertion,  unauthorized  absence,  confinement, 
or  inability  to  perform  duty,  amount  to  the  full  term  of  that  part  of  his  enlistment 
period  which  he  is  required  to  serve  with  his  organization  before  being  furloughed  to 
the  Army  reserve. 


ESTABLISHMENT  OF   MILITARY  JUSTICE.  21 

Art.  no.  Soldiebs;  separation  from  the  service. — No  enlisted  man,  lawfully 
inducted  into  the  military  service  of  the  United  States,  shall  be  discharged  from  said 
service  without  a  certificate  of  discharge,  signed  by  a  field  officer  of  the  regiment  or 
other  organization  to  which  the  enlisted  man  belongs  or  by  the  commanding  officer 
when  no  such  field  officer  is  present;  and  no  enlisted  man  shiul  be  discharged  from  said 
pervice  before  his  term  of  service  has  expired,  except  by  order  of  the  President,  the 
Sf^retary  of  War,  the  commanding  officer  of  a  department,  or  by  sentence  of  a  general 
court. 

Art.  111.  Oath  op  enustment. — At  the  time  of  his  enlistment  every  soldier  shall 
take  the  following  oath  or  affirmation:  '*  I,  ,  do  solemnly  swear  (or  affirm)  that 

1  will  bear  true  faith  and  allegiance  to  the  United  States  of  America;  that  I  will  serve 
them  honestly  and  faithfully  against  all  their  enemies  whomsoever;  and  that  I  will 
obey  the  orders  of  the  President  of  the  United  States  and  the  orders  of  the  officers 
appointed  over  me,  according  to  the  Rules  and  Army  Articles."  This  oath  or  affirmar 
tion  may  be  taken  before  any  officer. 

.\bt.  112.  Copy  of  record  of  trial. — ^Every  person  tried  by  a  general  court  shall, 
on  demand  therefor,  made  by  himself  or  by  any  person  in  his  behalf,  be  entitled  to  a 
copy  of  the  record  of  the  trial. 

Art.  113.  Effects  of  deceased  persons — Disposition  of. — In  case  of  the  death 
of  anv  person  subject  to  military  law,  the  commanding  officer  of  the  place  of  com- 
mand will  permit  the  legal  representative  or  widow  of  the  deceased,  if  present,  to 
take  posBesBion  of  all  his  effects  then  in  camp  or  quarters,  and  if  no  legal  representative 
or  widow  be  present,  the  commanding  officer  shall  direct  a  summary  court  to  secure 
all  such  effects:  and  said  stmomary  court  shall  have  authority  to  collect  and  receive 
any  debts  due  decedent's  estate  by  local  debtors;  and  as  soon  as  practicable  after  the 
collection  of  such  effects  said  summary  court  shall  transmit  such  effects,  and  any  money 
collected,  through  the  Quartermaster  Department,  at  Government  expense,  to  the 
widow  or  legal  representative  of  the  deceased,  if  such  be  found  by  said  court,  or  to 
his  son,  daughter,  father,  mother,  brother,  or  sister,  in  the  order  named,  if  such  be 
found  by  said  court,  or  to  the  beneficiary  named  by  the  deceased,  if  such  be  found 
by  said  court,  and  such  court  shall  thereupon  malce  to  the  War  Department  a  full 
report  of  its  transactions:  but  if  there  be  none  of  the  persons  hereinabove  named,  or 
such  peiBons  or  their  addresses  are  not  known  to,  or  readily  ascertainable  by,  said 
court,  and  the  court  shall  so  find,  said  summary  court  shall  have  authority  to  convert 
into  cash,  by  public  or  private  sale,  not  earlier  than  thirty  days  after  the  death  of  the 
deceased,  all  effects  of  the  deceased,  except  sabers,  insignia,  decorations,  medals, 
watches,  trinkets,  manuscripts,  and  other  articles  valuable  chiefiy  as  keepsakes;  ana 
as  soon  as  practicable  after  converting  such  effects  into  cash  said  summary  court 
shall  deposit  with  the  proper  officer,  to  oe  designated  in  regulations,  any  ca^  oelong- 
in^  to  decedent's  estate,  and  shall  transmit  a  receipt  for  such  deposits,  any  will  or 
other  papers  of  value  belonging  to  the  deceased,  an>r  sabers,  insigniaj  decorations, 
medals,  watches,  trinkets,  manuscripts,  and  other  articles  valuable  chiefiy  as  keep- 
sakes, together  with  an  inventory  of  the  effects  secured  by  said  summary  court,  and  a 
full  account  of  its  transactions  to  the  War  Department  for  transmission  to  the  Auditor 
for  the  War  Department  for  action  as  authorized  by  law  in  the  settlement  of  the  ac- 
counts of  deceased  officers  and  enlisted  men  of  the  Army. 

The  provi<doiis  of  this  article  shall  be  applicable  to  inmates  of  the  United  States 
Soldiers'  Home  who  die  in  any  United  States  military  hospital  outside  of  the  District 
of  (.'olumbia  where  sent  from  the  home  for  treatment. 

Art.  114.  Inquests. — When  at  any  poet,  fort,  camp  or  other  place  garrisoned 
by  the  military  forces  of  the  United  States  and  under  tne  exclusive  jurisdiction  of 
the  United  States,  any  person  shall  have  been  found  dead  under  circumstances  which 
appear  to  require  investigation,  the  commanding  officer  will  designate  and  direct  a 
^mmary  court  to  investigate  the  circumstances  attending  the  death;  and,  for  this 
purpose,  such  summary  court  shall  have  power  to  summon  witnesses  and  examine 
them  upon  oath  or  affirmation.  He  shall  promptly  transmit  to  the  post  or  other 
oomoiander  a  report  of  his  investigation  and  of  his  findings  as  to  the  cause  of  the  death. 

Art.  115.  AuTHORrry  to  adbunister  oaths. — Any  judge  advocate  or  acting  judge 
advocate,  tlie  president  of  a  general  or  special  court,  any  summary  court,  the  judge 
advocate  of  a  general  or  special  court,  the  president  or  the  recorder  of  a  court  of  inquiry 
or  of  a  military  board,  anj  officer  designated  to  take  a  deposition,  any  officer  detailed 
to  conduct  an  investigation,  and  the  adjutant  of  any  command  shall  have  power  to 
administer  oaths  for  the  purposes  of  the  administration  of  military  justice  and  for 
other  purposes  of  military  administration;  and  in  foreign  places  where  the  Army 
may  be  serving  shall  have  the  general  powers  of  a  notary  public  or  of  a  consul  of  the 
Toited  States  in  the  administration  of  oaths,  the  execution  and  acknowledgment  of 
lesal  instruments,  the  attestation  of  documents,  and  all  other  forms  of  notarial  acts 
to  be  executed  by  persons  subject  to  military  law. 
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Art.  116.  Appointment  op  reporters  and  interpreters. — Under  such  refla- 
tions as  the  Secretary  of  War  may  from  time  to  time  prescribe,  the  pre?ident  of  a 
court  or  military  commission  or  a  court  of  inquiry  shall  have  power  to  appoint  a 
reporter,  who  shall  record  the  proceedings  of  and  testimony  taken  before  sucn  court 
or  commission  and  may  set  down  the  same,  in  the  first  instance,  in  shorthand.  Under 
like  regulations  the  president  of  a  court  or  military  commission,  or  court  of  inquiry, 
or  a  summary  court,  may  appoint  an  interpreter,  who  shall  interpret  for  the  court  or 
commission. 

Art.  117.  Removal  op  civil  suits. — ^WTien  any  civil  or  criminal  prosecution  is 
commenced  in  any  court  of  a  State  against  any  officer,  soldier,  or  other  person  in  the 
military  service  of  the  United  States  on  account  of  any  act  done  under  color  of  his 
office  or  status,  or  in  respect  to  which  he  claims  any  right,  title,  or  authority  under 
any  law  of  the  United  States  re8i>ecting  the  military  forces  thereof,  or  under  the  law 
of  war,  such  suit  or  prosecution  may  at  any  time  before  the  trial  or  final  hearing  thereof 
be  removed  for  trial  into  the  district  court  of  the  United  States  in  the  distric  t  where 
the  same  is  pending  in  the  manner  prescribed  in  section  33  of  the  art  entitled  '*An 
act  to  codifv,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  March 
3,  1911,  and  the  cause  shall  thereupon  be  entered  on  the  docket  of  said  district  court 
and  shall  proceed  therein  as  if  the  cause  had  been  orig[inally  commenced  in  said 
district  court  and  the  same  proceedings  had  been  taken  in  such  suit  or  prosecution 
in  said  sistrict  court  as  shall  have  been  had  therein  in  said  State  court  prior  to  its 
removal,  and  said  district  court  shall  have  full  power  to  hear  and  determine  said 
cause. 

Art.  118.  Oppicbrs— Reparation  from  service. — No  officer  shall  be  discharged 
or  dismissed  from  the  service  except  by  order  of  the  President  or  by  sentence  of  a 
general  court;  and  in  time  of  peace  no  oflUcer  shall  be  dismissed  except  in  pursuance 
of  the  sentence  of  a  court  or  in  mitigation  thereof;  but  the  President  may  at  any  time 
drop  from  the  rolls  of  the  Army  any  officer  Who  has  been  absent  from  duty  three  months 
without  leave  or  who  has  been  absent  in  confinement  in  a  prison  or  penitentiary 
for  three  months  after  final  conviction  by  a  court  of  competent  jurisdiction. 

Art.  119.  Rank  and  precedence  among  Regulars,  MiLrriA,  and  Volun- 
teers.— ^That  in  time  of  war  or  public  danger,  when  two  or  more  officers  of  the  same 
grade  are  on  duty  in  the  same  field,  department,  or  command,  or  of  organizations 
thereof,  the  President  may  assign  the  command  of  the  forces  of  such  field,  depart- 
ment, or  command,  or  of  any  organization  thereof,  without  regard  to  seniority  of 
rank  in  the  same  grade.  In  the  absence  of  such  assignment  by  the  President,  officers 
of  the  same  grade  shall  rank  and  have  precedence  in  the  following  order,  without 
regard  to  date  of  rank  or  commission  as  between  officers  of  different  classes,  namely: 
First,  officers  of  the  Regular  Army  and  officers  of  the  Marine  Corps  detached  for  8er\'ice 
with  the  Armv  by  order  of  the  President;  second,  officers  of  forces  drafted  or  called 
into  the  service  of  the  United  States;  and,  third,  officers  of  the  volunteer  forces: 
Provided,  That  officers  of  the  Regular  Army  holding  commissions  in  forces  drafted 
or  called  into  the  service  of  the  United  States  or  in  the  volunteer  forces  shall  rank 
and  have  precedence  under  said  commissions  as  if  they  were  commissions  in  the 
Regular  Army;  the  rank  of  officers  of  the  Regular  Army  under  commissions  in  the 
National  Guard  as  such  shall  not,  for  the  purposes  of  this  article,  be  held  to  antedate 
the  acceptance  of  such  officers  into  the  service  of  the  United  States  under  said  com- 
missions. 

Art.  120.  Command  when  dipperent  corps  or  commands  happen  to  join. — 
When  different  corps  or  commands  of  the  military  forces  of  the  United  States  happen 
to  join  or  do  duty  together  the  officer  highest  in  rank  of  the  line  of  the  Regular  Army, 
Marine  Corps,  forces  drafted  or  called  into  the  service  of  the  United  States,  or  Volun- 
teers, there  on  duty,  shall,  subject  to  the  provisions  of  the  last  preceding  article, 
command  the  whole  and  ^ive  orders  for  what  is  needful  in  the  service,  unless  other- 
wise directed  by  the  President. 

Art.  121.  Complaints  op  wrongs. — Any  officer  or  soldier  who  believes  himself 
wronged  by  his  commanding  officer  and,  upon  due  application  to  such  commander, 
is  refused  redress  may  complain  to  the  general  commanding  in  the  locality  where 
the  officer  against  whom  the  complaint  is  made  is  stationed.  The  general  shall 
examine  into  said  complaint  and  take  proper  measures  for  redressing  the  wrong  com- 
plained of;  and  he  shall,  as  soon  as  possible,  transmit  to  the  Department  of  War  a 
true  statement  of  such  complaint,  with  the  proceedings  had  thereon. 

Sec.  2.  That  section  1342  of  the  Revised  Statutes  of  the  United  States  as  amended 
and  all  other  acts  and  parts  of  acts  in  conflict  herewith  are  hereby  repealed. 

Sec  3.  That  the  nro\'isions  of  this  act  shall  take  effect  and  be  in  force  on  and  after 
the  thirtieth  day  following  the  approval  of  this  act,  except  that  article  52  shall  take 
effect  immediately  upon  approval  of  this  act. 
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Sec.  4.  That  all  offenses  committed  and  all  penalties,  forfeitures,  fines,  or  liabilities 
incurred  prior  to  the  taking  of  effect  of  this  act  may  be  prosecuted,  punished,  and 
enforced  in  the  same  manner  and  with  the  same  effect  as  if  this  act  had  not  been  passed . 

Senator  Warren.  The  committee  will  come  to  order.  We  have 
before  us  Maj.  Runcie,  and  we  shall  proceed  to  hear  him  now. 

You  understand;  Maj.  Runcie,  that  we  are  considering  the  Arti- 
cles of  War,  and  that  the  bill  which  is  before  us  seeks  to,  as  you  may 
say,  reorganize  the  Articles  of  War  entirely;  and  hence,  in  your  tes- 
timony, when  you  allude  to  them,  will  you  allude  to  the  correspond- 
ing portions  in  the  two,  and  state  the  differences  from  the  present 
Articles  of  War  that  are  necessary,  in  your  opinion  ? 

STATEMENT  OF  MAJ.  J.  E.  RXTVCIE,  XTinTED  STATES   ARMY 

(RETIRED). 

Maj.  Runcie.  I  doubt  that  I  would  be  prepared  to  discuss  the 
detailed  provisions  of  this  proposed  legislation,  which  I  did  not  see 
until  yesterday,  but  I  think  that  the  real  underlying  Question  which 
the  bill  raises  is  a  question  as  to  whether  military  discipline  shall 
be  enforced  by  law  or  by  the  exercise  of  arbitrary  and  often  ca- 
pricious authority  by  military  commanders. 

I  would  like  to  say  that  after  long  experience  of  both  the  mili- 
tary law  and  the  civil  law,  I  was  long  ago  convinced,  and  have  for 
many  years  maintained,  that  there  is  not  and  never  has  been  any- 
thing in  our  military  system  that  deserves  to  be  called  military  law. 

Senator  Lenroot.  Now,  Major,  might  I  ask  you,  preliminary  to 
your  statement,  to  state  what  your  experience  nas  been,  and  your 
occupation  ? 

Maj.  Runcie.  I  was  graduated  from  the  Military  Academy  in 
1879.  I  served  at  the  Military  Academy  as  instructor  of  mathe- 
matics and  as  instructor  of  law  from  1880  to  1884. 

I  served  after  that  in  a  great  variety  of  duties,  among  them  as 
judge  advocate  of  a  military  division  and  department.  I  have  sat 
as  a  member  of  a  great  many  courts-martial  and  have  been  judge 
advocate  of  many  such  courts — that  is,  I  have  acted  as  prosecutor. 
I  have  frequently  acted  also  as  counsel  for  accused  persons — officers 
and  enlisted  men. 

I  was  retired  from  active  service,  and  having  been  admitted  to  the 
bar  I  practiced  law  for  24  or  25  years. 

I  retired  from  the  practice  of  the  law,  voluntarily,  about  five 
years  ago,  since  which  time  I  have  been  the  librarian  at  the  MUitary 
Academy  at  West  Point. 

Senator  Lenroot,  Proceed. 

Maj.  Runcie.  Now,  to  continue  what  I  was  saying,  when  I  say 
that  there  is  not  any  such  thing  as  military  law  I  mean,  as  the 
fundamental  principle  of  law  is  that  it  shall  be  something  estab- 
lished, a  rule,  something  capable  of  being  known  or  ascertained  and 
determined,  that  there  nas  oeen  nothing  of  law  in  that  sense  in  the 
military  administration  during  all  my  acquaintance  with  it.  In  all 
that  time  every  court-martial,  together  with  the  reviewing  authority 
that  convened  it,  has  been  absolutely  independent  of  every  other 
court  or  authority  in  the  exercise  of  its  jurisdiction.  That  means 
that  the  decisions  of  those  courts  on  questions  of  law  may  be  as  con- 
flicting as  the  imagination  can  conceive,  and  there  is  absolutely  no 
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means  of  reconciling  them.  It  is  possible,  and  I  have  known  it  in  my 
own  experience,  for  two  military  courts  convened  by  the  same 
authority,  sitting  within  two  or  three  miles  of  each  other,  to  reach 
absolutely  opposing  decisions  on  a  very  important  question  of  law, 
with  no  possible  means  of  determining  which  of  the  two  was  correct, 
so  that  in  those  two  cases  it  was  a  mere  matter  of  chance  how  the 
court  before  which  a  defendant  was  arraigned  would  decide  on  the 
law.  In  one  case  the  defendant  was  discharged,  and  in  the  other 
the  defendant  was  convicted  and  given  a  sentence  of  a  term  of  years 
at  hard  labor,  the  two  cases  being  on  all  fours. 

The  same  is  true  in  respect  to  what  constitutes  a  military  oflFense. 
There  is  no  authority  which  can  determine  a  question  of  that  nature. 
And  so  through  the  whole  procedure  of  military  courts.  There  is 
uncertainty  because  of  the  lack  of  any  controlling  lesjal  authority 
which  can  speak  decisively  as  to  what  the  law  is,  and  whose  decisions 
courts  shall  be  oblisced  to  follow  absolutely.  Now,  that  is  what  I 
mean  by  saving  that  there  is  no  such  thing  as  military  law. 

Senator  Chamberlain.  You  are  familiar  with  the  present  Articles 
of  War  ? 

Maj.  Runcie.  In  general,  yes. 

Senator  Chamberlain.  Under  the  present  Articles  of  War,  how^  are 
offenses  defined  ? 

Maj.  Runcie.  Offenses,  as  I  remember  it,  are  defined,  except  in 
special  cases,  in  very  general  terms  only;  but  a  state  of  facts  which 
contains  no  element  of  a  miUtary  offense  may  be  described  as  a  mil- 
itary offense,  and  the  accused  be  brought  to  trial,  convicted,  and 
punished. 

Senator  Warren.  Major,  as  I  imderstand,  I  do  not  know  that  I 
oiicrht  to  say  it  was  the  oriqrin  of,  but  largely  the  Civil  War  was  respon- 
sible for,  the  present  Articles  of  War  as  they  read,  and  they  are  sup- 
posed to  have  grown  out  of  experience  in  the  field  in  time  of  war. 
Have  you,  with  your  views,  considered  just  what  might  be  done  and 
what  should  be  done  in  war,  at  the  front,  as,  for  instance,  during  the 
late  war  in  France  and  Grermany — speaking,  of  course,  of  law  and  legal 
procedure?  You  would,  of  course,  proceed  under  these  Articles 
of  War  ? 

Maj.  Runcie.  Yes,  sir. 

Senator  Warren.  In  what  way  would  you  remedy  the  inadequacy 
which  you  describe  ? 

Maj.  Runcie.  That  could  not  be  remedied  in  time  of  war;  and  I 
think  you  are  in  error  in  thinking:  that  the  present  Articles  of  War  are 
the  outgrowth  of  conditions  existing  at  the  time  of  the  Civil  War. 
The  character  of  the  iVrticles  of  War  dates  very  far  back  of  the 
Civil  War. 

Senator  Warren.  Do  not  understand  me  as  saying  that  they  orig- 
inated there;  but  the  shaping  of  them  and  the  trying  out  of  them  was 
gauged  larg^ely  afterwards,  as  I  underetand,  by  the  application  during 
the  Civil  War,  of  course.     That  is  my  understanding. 

Maj.  Runcie.  I  have  not  understood  it  that  way. 

Senator  Warren.  I  wanted  to  get  your  idea  about  it. 

Maj.  JiuNCiE.  Yes.  The  Articles  oi  War  from  which  ours  came 
were  not  based  on  law;  they  were  based  on  the  authority  of  the 
Crown.  The  law-making  power  had  nothing  to  do  with  them  what- 
ever. 
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We  took  over  those  Articles  of  War  very  hastily  at  the  time  of  the 
formation  of  the  armies  of  the  War  of  Independence,  and  while  the 
British  system  has  fundamentally  changed  since  that  time,  and  the 
military  law  of  the  United  Kingdom  is  now  based  on  parliamentary 
enactments  and  is  administed  as  law,  our  system  has  continued  on  the 
basis  which  the  British  abandoned  long  ago;  the  basis  of  military 
command,  not  of  military  law. 

Senator  Chamberijiin.  We  took  over  the  British  Articles  of  War 
of  1774? 

Maj.  RuNCiE.  Yes. 

Senator  Chamberlain.  And  they  were  adopted  in  1776,  as  I  under- 
stand, without  any  discussion. 

Maj.  RuNCiE.  Under  the  emergency  which  then  existed. 

Senator  Chamberlaix.  Yes;  and  I  believe,  from  a  statement  that 
I  have  read  somewhere,  that  it  was  a  surprise  to  the  fathers  that  they 
were  taken  over  without  public  discussion. 

Maj.  RuNCiE.  Yes,  sir,  I  think  you  will  find  an  account  of  that 
in  the  memoirs  of  John  Adams,  who  sat  on  that  committee. 

Senator  Chamberlain.  Those  Articles  of  War  which  were  taken 
over  in  1776  have  been  revised  only  two  or  three  times  since  they 
were  adopted  ? 

Maj.  RuNCiE.  Yes;  and  only  in  details,  never  in  system. 

Senator  Chamberlain.  The  last  change  in  the  Articles  of  War  I 
had  a  good  deal  to  do  with,  and  I  know  something  about  it.  It  was 
largely  a  change  of  phraseology  to  make  the  articles  apply  to  the 
colonfal  possessions  of  the  United  States.  If  I  do  not  state  this 
correctly,  you  will  correct  me  about  it. 

Maj.  Kuncie.  Yes. 

Senator  Chamberlain.  The  fundamental  change  made  at  that 
time  was  to  give  them  some  power  for  the  exercise  of  parole,  and 
return  of  young  men  to  the  colors,  for  good  conduct.  It  extended  the 
military  powers. 

Maj.  RuNCiE.  Yes. 

Senator  Warren.  My  observation,  also,  is  this:  Maj.  Runcie 
states  that  the  Articles  of  War  go  back  almost  to  the  foundation  of 
the  Government.  We  were  in  the  Civil  War  for  a  very  long  time,  and 
of  course  we  were  also  in  the  War  with  Mexico.  In  the  real  sense  I 
take  it  that  military  justice  was  administered  under  these  Articles 
of  War  very  much  as  now;  and  I  thought  perhaps  in  your  criticism 
of  them  you  might  roint  out  how  they  worked  then,  wherein  they 
failed,  and  if  they  failed  what  remedy  was  suggested  or  attemr»ted  to 
1)0  supplied ;  in  other  words,  how  came  we  in  the  position  in  which  we 
now  are? 

Maj.  Runcie.  I  think  you  will  find  that  they  worked  very  badly, 
even  then,  and  the  evidence  of  that  fact  is  to  be  found  in  the  collected 
orders  of  that  time  and  immediately  following  the  Civil  War,  where 
the  executive  authority  was  called  on  in  a  great  number  of  cases  to 
correct  failures  of  the  military  courts  and  their  abuses  of  authority. 

There  is  another  historic  case,  that  of  Gen.  Fitz-Johnsen  Porter,  which 
I  think  illustrates  very  well  the  deplorable  consecjuenccs  of  a  lack  of 
<oinpetent  review  at  the  time.  It  was  almost  20  years  after  the  Civil 
War  before  Gen.  Porter  was  able  to  get  justice;  and  then  he  got  it 
n()t  by  any  procedure  under  the  military  code.  An  almost  extra-legal 
tribunal  had  to  be  devised  which  could  act  merely  in  an  advisory 
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capacity,  and  the  Congress  and  the  Executive,  after  a  long  delay, 
were  brought  to  concur  in  the  findings  of  that  board  and  to  do  justice 
to  Gen.  Porter. 

After  the  Civil  War  a  rather  remarkable  phenomenon  occurred  in 
our  history,  namely,  the  total  collapse  of  all  interest  in  military 
matters.  1  think  you  will  find  that  alter  the  Civil  War  there  was  no 
military  interest,  other  than  private  and  personal  interests,  that 
received  the  attention  of  the  public  or  the  Congress.  The  same 
conditions  have  followed  after  all  of  our  wars. 

Senator  Lenroot.  At  what  period  would  you  say  that  began;  how 
soon  after  the  war  ? 

Maj.  RuNCiE.  Within  a  very  short  time  after  the  Civil  War; 
within  five  years,  I  think,  the  Army  was  reduced,  first  to  30,000  and 
then  to  25,000  men.  In  fact,  I  thmk  it  can  safely  be  said  that  our 
country  has  never  had  an  army  except  in  time  of  war.  That  is  why 
there  has  been  no  public  interest  in  military  affairs.  We  have  had  an 
organization  which  we  called  an  army,  it  was  nominally  organized 
and  administered  as  a  military  force.  As  a  matter  of  fact  it  was  a 
police  force.  We  had  a  long  frontier,  in  a  very  wild  country,  and 
swarms  of  savages,  to  be  looked  after.  That  was  the  only  real  duty 
of  the  Army  for  at  least  25  years — perhaps  30  years — after  the  Civil 
War. 

Those  duties  were  important.  They  called  for  courage  and 
endurance  and  self-sacrifice,  and  all  that.  But  they  were  not  the 
duties  of  an  army. 

Senator  Chamberlain.  That  very  lack  of  interest  has  been  largely 
the  cause  of  failure  to  revise  in  time  of  peace  these  very  Articles  of 
War? 

Maj.  RuNCiE.  That  was  what  I  was  about  to  call  attention  to. 

Senator  Chamberlain.  Do  you  not  find  the  same  case  now,  largely  i 

Maj.  RuNOiE.  Yes. 

Senator  Chamberlain.  Except  in  individual  cases  and  where  there 
haye  been  actual  hardships,  there  is  a  lack  of  interest  on  the  part  of 
the  pubhc? 

Maj.  RuNCiE.  Yes.  Our  public  is  never  really  interested  in 
military  affairs.  The  military  establishment  does  not  touch  the 
.  people  closely.  If  it  did,  if  they  were  in  daily  contact  with  it  all  over 
the  country  as  they  are  with  the  postoffice,  and  in  many  places  with 
the  customs  service,  the  military  service  would  receive  that  measure 
of  public  attention  which  it  never  has  received  except  in  time  of  war. 

Senator  Chamberlain.  Getting  down  to  a  concrete  proposition, 
a  great  many  of  these  cases  that  have  been  tried  by  court-martial 
have  come  to  my  attention  since  the  close  of  the  war,  and  the  impres- 
sion I  have  received  from  them  is  that  the  fundamental  trouble  is 
that  the  commanding  ofiicer  is  given  too  much  power.  For  instance, 
the  commanding  officer  appoints  the  court  and  the  judge  advocate. 
The  man  who  defends  the  prisoner  is  appointed  by  the  same  appoint- 
ing power.  There  is  nobody  except  the  commanaing  officer  who  can 
revise  the  sentence  of  the  court-martial.  He  sets  aside  the  findin«:s 
of  the  court-martial  in  cases  where  a  defendant  has  been  acquitted, 
and  reconvenes  the  court,  and  orders  the  same  man  convicted;  and 
beyond  that  there  is  no  power  of  appeal,  as  I  understand  it.  Now, 
is  that  a  fair  statement  of  the  situation? 
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Maj.  RuNCiE.  So  far  as  it  goes;  but  I  think  that  it  is  not  the 
commanding  officer  alone  who  is  chargeable  with  those  consequences. 
Every  officer  participates  in  that  responsibility  to  some  extent,  and 
that  condition  results  from  the  condition  under  which  the  Army 
acted  as  a  police  force,  without  military  duties,  and  without  real 
military  administration. 

We  no  longer  look  upon  the  Army  as  a  police  force.  The  Army 
no  longer  has  any  police  duties.  But  the  customs  and  the  practices 
of  the  period  during  which  it  was  nothing  but  a  police  force  have 
been  sought  to  be  carried  over  into  the  time  when  we  have  tried  to 
make  an  army.  For  instance,  it  is  perfectly  possible  for  an  officer 
to  prefer  an  accusation  against  an  enlisted  man  on  a  statement  of 
facts  which  contains  no  element  of  a  military  offense,  and  the  com- 
manding officer,  if  the  accuser  himself  does  not  happen  to  be  the 
commanding  officer,  can  refer  the  matter  to  a  court-martial  of  his 
own  appointment.  The  case  is  tried  and  it  comes  back  to  the  com- 
manding officer,  who  is  the  immediate  superior  of  the  members  of  the 
court,  dwelling  in  the  same  command,  in  the  same  military  bailiwick. 
There  is  not  much  assurance  of  iustice  in  a  case  like  that. 

Senator  Warren.  In  a  case  like  that,  and  in  time  of  war,  give  us 
a  9u^»e3tion  of  what  you  would  propose. 

Maj.  RuNCiE.  That  is  very  difficult,  because  all  of  the  conditions 
which  have  given  rise  to  the  controversies  now  pending,  and  which 
have  aroused  personal  interest  in  military  questions,  are  not  condi- 
tions that  were  developed  by  the  war,  but  are  the  out^owth  of  those 
conditions  which  existed  during  time  of  peace  and  will  continue  to 
exist  in  time  of  peace. 

Senator  Warren.  Yes;  but  practically — because  that  is  what  we 
are  to  do  in  this  bill — the  question  is  how  to  make  new  provisions  for 
the  old  ones  that  are  defective. 

Maj.  RuNCiE.  Practically,  Senator,  I  do  not  know  how  it  can  be 
done.  I  do  not  see  how  provisions  such  as  you  propose  to  make  will 
ever  effect  a  cure  of  these  evils.  You  are  considering  only  the 
symptoms  of  the  disease,  not  the  causes. 

Senator  Warren.  What  advice  have  you  to  give  us  as  legislators 
along  that  line  ? 

Maj.  Runcie.  Such  legislation  should  be  enacted  for  the  Army  as 
will  assure  a  purely  military  organization  and  purely  military  admin- 
istration for  purely  military  purposes,  with  nothing  in  view  but  the 
public  service.  As  it  is  now,  the  public  service  can  be  entirely 
Ignored,  and  often  is. 

I  mean  that  it  will  be,  I  think,  perfectly  useless  to  enact  such  legis- 
lation as  is  here  proposed  if  the  Army  is  to  continue  to  be  distributed 
in  amall  posts  whicn  do  not  constitute  military  establishments,  but 
which  are  militarv  villages  or  colonies.  If  the  Army  is  organized  in 
commands  of  not  less  than  brigades  and  preferably  division  commands 
and  if  in  such  establishments  there  shall  be  none  but  persons  in  or 
employed  by  the  military  service,  you  will  then  be  able  to  have  an 
organization  that  will  administer  military  law.  You  can  not  provide 
an  officer  of  the  Judge  Advocate  Generars  Department  for  every 
petty  post  that  now  exists  throughout  the  United  States. 

Senator  Warren.  Excuse  me.  I  asked  the  practical  question, 
because  I  make  no  pretensions  to  technical  knowledge  of  law  and 
its  operations,  and  I  am  thinking  of  it  now  along  the  line  of  your 
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last  remark.  Just  now,  for  instance,  I  understand  they  have  dis- 
tributed troops  in  company  units  along  the  Mexican  frontier.  The 
trouble  we  are  having  with  Mexico  is  such  that  they  can  not  hold 
brigades  or  divisions  together  where  they  may  be  under  division  com- 
mand or  brigade  command,  and  the  troops  are  scattered  alons^  the 
border.  I  do  not  want  to  interrupt  or  embarrass  your  remarks  at 
all,  but  I  want  to  have  you  keep  in  mind  the  practical  side,  and  I 
want  to  ask  you  for  your  personal  advice. 

Maj.  RuNCiE.  Yes,  sir.  Now,  that  is  a  command  in  the  field,  and 
of  course  the  conditions  are  quite  different.  But  what  I  have  had 
in  mind  in  the  statement  so  far  as  it  has  gone  is  the  permanent  estab- 
lishment which  I  understand  is  contemplated  for  the  training  of 
troops,  a  really  military  establishment,  from  which  at  any  time  such 
divisions  or  brigades  or  greater  commands  could  be  put  into  the 
field,  carrying  with  them  the  same  military  organization,  and  in  par- 
ticular the  same  organization  for  the  administration  of  military  jus- 
tice, that  they  had  in  their  garrison;  just  as  they  would  carry  with 
them  their  supply  officers,  medical  officers,  ordnance  officers,  and 
others  of  the  stan. 

Senator  Chamberlain.  Do  you  think  that  any  system,  any  military 
code,  is  proper  which  vests  such  power  in  the  commanding  officer  of 
a  district  or  a  department — we  will  say  the  commanding  officer  of 
the  smaller  unit  first,  and  then  of  the  next  larger  unit,  and  so  on  up 
to  the  largest  unit.  Do  you  think  any  system  is  proper  which  vests 
such  power  in  the  commanding  officer? 

Maj.  RuNCiE,  No,  sir. 

Senator  Chamberlain.  Why? 

Maj.  RuNCiE.  Because  any  such  commanding  officer  is  independent 
of  every  other  commander  in  his  view  of  the  law,  and  every  court 
that  may  be  appointed  by  him  is  independent  of  every  other  court 
in  its  view  of  the  law,  unless  there  is  provided,  as  this  bill  does  provide, 
a  competent  revising  authority,  whose  decision  on  every  question  of 
law  shall  be  final. 

Senator  Chamberlain.  That  is  what  I  want  to  get  at. 

Maj.  RuNCiE.  And,  so  far  as  I  have  observed,  there  is  lacking  in 
this  bill  a  provision,  such  as  the  rule  of  stare  decisis,  which  shall  make 
the  decisions  of  the  military  court  of  appeals  binding  on  the  inferior 
courts. 

Senator  Chamberlain.  In  other  words,  under  the  present  system 
the  commanding  officer  is  supreme  ? 

Maj.  Runcie.  Yes,  sir,  supreme  in  his  interpretation  and  applica- 
tion of  the  law,  except  when  a  stubborn  court  refuses  to  be  coerced. 

Senator  Chamberlain.  And  the  judgments  of  courts-martial  are 
lenient  or  severe  according  to  his  own  humor;  is  not  that  true? 

Maj.  Runcie.  That  is  true;  but  that  is  only  a  small  part  of  it. 
The  court  may  be  wrong  and  the  commanding  officer  may  be  right. 

Senator  Warren.  There  are  some  systems  of  appeal  under  the 
law  as  to  the  officers  who  may  call  a  court,  and  as  to  review  by  partic- 
ular officers,  I  believe  ? 

Senator  Chamberlain.  None  whatever.  That  is  the  trouble  with 
the  old  Articles  of  War. 

Maj.  Runcie.  There  are  none  whatever. 

Senator  Warren.  I  do  not  read  the  Articles  of  War  that  way. 
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Senator  Chamberlain.  That  is  the  interpretation  that  has  been 
placed  on  that.  Gen.  Crowder  has  undertaken  to  say  that  under  the 
power  given  to  review  and  modify  on  the  part  of  the  Judge  Advocate 
General,  that  power  does  not  give  power  to  reverse  or  modify,  and 
that  the  only  power  of  the  Judge  Advocate  General  is  to  ascertain 
if  the  court  had  jurisdiction  of  the  proceedings  and  that  the  pro- 
ceedings have  been  r^ular. 

Senator  Warren.  I  spoke  of  it  before  it  gets  to  that  point.  That 
is.  some  of  those  court  findings  are  reviewed,  we  will  say,  in  the  field, 
if  it  happens  to  be  there,  as  1  understand  it,  and  they  go  up  to  the 
President,  and,  you  may  say,  to  the  Judge  Advocate  GeneraPs  office. 

Senator  Chamberlain.  What  is  the  proceeding  of  the  Judge 
Advocate  GeneraPs  office  now? 

Maj.  RuNCiE.  Nothing  but  advisory;  it  has  no  control  over  the 
actions  of  courts  or  of  reviewing  authorities. 

Senator  Chamberlain.  We  will  take  a  case  that  has  been  tried  and 
in  which  judgment  has  been  rendered  by  the  court.  In  case  the 
defendant  wants  to  go  higher,  what  is  the  process  ? 

Maj.  Runcie.  He  can  not  by  any  legal  proceeding. 

Senator  Chabcberlain.  There  is  no  way  in  which  he  can  get  his 
case  before  a  higher  tribunal  ? 

Maj.  Runcie.  There  is  no  higher  tribunal.  There  is  no  such  thing 
as  an  appeal  or  a  writ  of  error  or  certiorari;  nothing  of  that  nature. 

Senator  Warren.  Either  in  the  law  or  regulations,  do  you  mean  ? 

Maj.  Runcie.  No,  sir.  By  extra  legal  action — unlegal  and  extra- 
legal— ^he  can  cause  intercession  to  be  made  by  his  iriends  to  the 
reviewing  authority. 

Senator  Chamberlain.  To  the  reviewing  authority.  What  is  the 
power  of  the  reviewing  authority  ? 

Maj.  Runcie.  To  approve,  to  disapprove,  or  to  modify. 

Senator  Chamberlain.  That  is  the  next  higher  authority? 

Maj.  Runcie.  That  is  the  officer  who  convenes  the  court. 

Senator  Chamberlain.  Is  there  any  appeal  from  him  ? 

Maj.  Runcie.  Not  an  appeal  exactly.  In  grave  cases  affecting 
life  or  involving  dismissal  of  an  officer  his  action  is  not  final.  It 
must  go  to  the  President. 

Senator  Chamberlain.  But  only  in  those  two  cases  ? 

Maj.  Runcie.  But  that  is  not  an  appeal. 

Senator  Chamberlain.  That  is  true  only  in  those  two  cases  ? 

Maj.  RtNCiE.  Yes,  sir;  that  is  all. 

Senator  Chamberlain.  Where  a  court  has  convened  and  has  found 
a  defendant  guilty  and  a  severe  sentence  has  been  imposed,  that  goes 
from  the  court  up  to  the  commanding  officer  who  convened  the  court, 
and  he  approves  or  disapproves  ? 

Maj.  Runcie.  Really,  to  give  the  procedure  in  detail,  it  goes  to  his 
judge  advocate,  who  reads  the  record  and  nfakes  a  recommendation 
to  the  convening  authority.  The  convening  authoritv  may  or  may 
not  regard  that  recommendation.     He  often  disregards  it. 

Senator  Chamberlain.  If  he  approves  it,  then  he  approves  the 
findings  of  the  court  f 

Maj.  RuNCEB.  Yes;  and  orders  execution  in  all  except  those  cases 
which  are  reserved  for  the  action  of  higher  authority. 

Senator  Chamberlain.  We  will  say  that  the  commanding  officer 
who  convened  the  court  has  approved  the  findings  of  the  court. 
Then  what  becomes  of  it  ? 
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Maj.  RuNciE.  The  record  is  transmitted  to  the  office  of  the  Judge 
Advocate  General  and  filed. 

Senator  Chamberlain.  At  the  Capital  ? 

Maj.  RuNciE.  Yes. 

Senator  Chamberlain.  And  has  he  the  power  of  setting  aside  ? 

Maj.  RuNCiE.  No,  sir. 

Senator  Chamberlain.  He  only  has  the  power  of  advising  ? 

Maj.  RuNciE.  Yes,  sir. 

Senator  Warren.  What  happens  in  case  the '  reviewing  officer 
refuses  to  accept  and  does  not  approve  the  finding  of  the  court  ? 

Maj.  RuNciE.  He  can  then  disapprove  the  proceedings  in  the  entire 
case  and  practically  set  them  asiae. 

Senator  Wabren.  Then  I  do  not  believe  that  you  and  I  diflfer  at 
all.  Perhaps  we  do  in  terms.  But  it  does  not  occur  that  one  set  of 
men  passes  judgment  on  a  man  and  that  is  the  end  of  it,  as  a  matter 
of  fact,  in  all  cases,  because  of  course  they  get  this  review — ^what  you 
call  a  review.  It  may  be  incompetent,  but  I  am  speaking  of  it  as  a 
second  step. 

Maj.  RuNciE.  It  is  not  a  review  in  the  legal  sense.  I  mean,  it 
does  not  involve  a  re-examination  of  the  legal  questions  which  may 
have  been  raised;  as,  for  instance,  to  the  sufficiency  of  the  evidence. 
And,  again,  it  leaves  it  to  the  arbitrary  judgment  of  the  convening 
authority  as  to  what  he  will  do.  I  have  had,  in  my  experience,  a 
case  or  two  in  which  it  was  extremely  difficult  to  keep  the  convening 
authority  from  doing  grave  injustice.  It  came  so  close  to  it  once 
that  the  commanding  general,  who  was  my  chief  at  the  time,  insisted 
on  sending  to  prison  a  man  as  to  whose  very  identity  there  was  grave 
question,  a  man  who  denied  that  he  had  ever  been  in  the  mifitary 
service,  whose  identity  was  not  established  by  the  evidence  in  the 
record,  and  to  whom  the  court  had  denied  sufficient  time  to  produce 
evidence  which  he  said,  would  show  that  at  the  time  he  was  supposed 
to  be  in  the  military  service  he  was  working  at  his  trade  in  a  State 
2,000  miles  away.  But  the  commanding  general  said  he  was  morally 
convinced  of  the  guilt  of  that  man;  and  when  he  was  assured  that 
men  could  be  punished  not  by  moral  assurance  of  their  guilt  but 
only  by  legal  conviction,  he  said  he  would  take  a  chance.  And  ho 
said  that  civil  courts  anyway  could  have  nothing  to  do  with  the  case; 
and  when  he  was  advised  that,  far  from  that  being  the  fact,  the  civil 
courts  could,  by  writ  of  habeas  corpus  in  a  case  of  that  kind,  in  which 
the  question  in  issue  was  one  of  the  jurisdiction  of  the  court,  inter- 
fere at  once,  he  said,  well,  he  reUed  on  the  judge  advocate  to  protect 
him  in  that  case;  which  his  judge  advocate  said  he  would  decline 
to  do,  whereupon  the  commanding  general  changed  his  mind,  and 
the  man  was  released. 

Senator  Chamberlain.  Of  course  the  difference  between  Gen. 
Ansell  and  Gen.  Crowder,  from  the  legal  viewpoint,  was  and  is  this: 
I  think  Gen.  Crowder's  contention  is  that  the  Judge  Advocate  General 
has  no  power  to  reverse  or  to  modify  or  to  change  the  sentence  of  a 
court-martial,  but  that  he  can,  if  he  thinks  there  is  any  insufficiency 
of  evidence  or  any  irregularity,  simply  advise  the  commanding 
officer,  if  you  please,  concerning  the  propriety  of  the  sentence. 
Gren.  Ansell,  on  the  other  hand,  daims  that  under  the  power  given 
by  the  Articles  of  War  the  Judge  Advocate  General  has  power  to 
review  and  revise  and  modify  wie  judgment  of  the  court-martial. 
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There  is  the  difference  between  those  two  gentlemen,  both  very 
distinguished  officers  of  the  Army. 

Assuming,  as  the  Secretary  of  War  has  assumed,  that  Gen. 
Crowder's  contention  is  the  correct  contention,  do  you  think  there 
ought  to  be  some  power  somewhere  that  would  have  the  right  to 
reriew,  revise,  and  modify  the  sentence  of  a  court-martial? 

Mai.  RuKciE.  Yes,  sir;  I  think  that  is  the  indispensable  step  to 
establishing  government  of  law  instead  of  government  by  caprice. 

Senator  Chamberlain.  Have  you  examined  the  provisions  in 
these  revised  Articles  of  War  which  cover  that  point  ? 

Maj.  RuNciE.  Yes. 

Senator  Chamberlain.  Do  you  think  they  are  sufficient  to  do  ^t  ? 

Maj.  Rl'ncie.  Yes,  sir. 

Senator  Chamberlain.  That  is  really  the  main  contention  between 
these  two  distinguished  men. 

Maj.  Runcie.  That,  of  course,  is  purely  a  question  of  the  interpre- 
tation of  the  statutes. 

Senator  Chamberlain.  Absolutely,  that  is  all. 

Maj.  Rltjcie.  On  the  whole,  I  do  not  think  that  any  such  revisory 
authority  is  vested  in  the  Judge  Advocate  General. 

Senator  Chamberlain.  You  differ  with  Gen.  Ansell  on  that  ? 

Maj.  Runcie.  Yes. 

Senator  Chamberlain.  That  is  Gen.  Crowder's  view  of  it. 

Maj.  Runcie.  But  that  is  perhaps  the  principal  of  all  the  existing 
conditions  that  calls  for  a  remedy,  and  the  remedy  is  provided  here; 
and  as  to  the  details  of  the  exercise  of  the  revisory  jurisdiction,  I 
think — ^well,  I  have  not  had  time  to  look  into  it.  As  I  say,  I  saw  this 
proposed  les^islation  for  the  first  time  yesterdav. 

Senator  Chamberlain.  There  is  no  analogy  for  the  system  we  now 
have  anywhere  in  the  civil  courts  ? 

Mai.  KuNCiE.  No,  nor  in  any  other  military  establishment  or  sys- 
tem tnat  I  have  any  knowledge  of. 

Senator  Chamberlain.  So  that,  in  the  last  analysis,  it  leaves  the 
enhsted  man  or  the  noncommissioned  officer,  who  is  summoned  before 
a  court-martial,  entirely  at  the  mercy  of  the  commanding  officer  who 
arts  in  a  revisory  capacity  after  the  finding  ? 

Maj.  Runcie.  Ana  of  tne  court. 

Senator  Chamberlain.  Yes. 

Maj.  Runcie.  The  court  is  responsible  in  more  cases,  I  think,  than 
the  commanding  officer;  because  it  is  absurd,  I  think,  to  expect  a 
court  composed  of  men,  mostly  young  men,  inexperienced  men,  with 
no  training  whatever  in  the  consideration  of  questions  of  law,  to  pass 
on  questions  which  affect  the  liberty,  the  resources  and  the  lives  of 
^nhsted  men;  or  of  their  brother  officers,  for  that  matter.  It  is  not 
only  absurd,  it  is  unjust  to  young  officers,  destitute  of  training  or 
<?xperience,  to  impose  on  them  such  grave  duties  and  to  require  them  to 
exercise  such  weightv  powers  without  the  guidance  of  officers  trained 
and  experienced  in  dealing  with  such  questions,  A  lieutenant  is  not 
permitted  to  conimand  a  platoon,  until  he  has  had  ample  instruction 
m  the  duties  of  a  platoon  commander,  but  as  soon  as  he  receives  a 
commission  and  procures  a  uniform  he  is  deemed  qualified  to  take 
part  in  decisions  of  questions  of  law  affecting  the  good  name,  the 
li^rty,  and  even  the  life  of  a  fellow  soldier.  It  is  unjust  to  the  young 
officer,  as  well  as  to  the  soldier  in  whose  case  he  sits  in  judgment. 


_i 
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Senator  Warren.  You  have  noticed,  of  course,  in  the  Chamberlain 
bill,  the  proposition  that  in  courts-martial — you  were  speaking;  of 
this  trouble — that  there  may  be  included,  or  shall  be  included,  in 
fact,  enlisted  men,  in  the  trial  of  enlisted  men  and  noncommissioned 
officers  ? 

Mai.  RuNCiE.  Yes. 

Senator  Warren.  You  were  speaking  of  the  inexperience  and 
ignorance  of  officers,  and  of  course  that  would  apply  below  as  well  as 
above;  and  I  agree  with  you  that  probably  tnere  is  more  trouble 
about  thst  than  about  anything  else. 

Maj.  RuNCiE.  Yes. 

Senator  Warren.  Would  you  like  to  tell  us  what  you  think  about 
that  proposition  ? 

Maj.  KuNCiE.  I  think  it  is  a  very  doubtful  expedient,  because,  of 
course,  as  you  very  justly  remarked,  an  enlisted  man  would  be  very 
much  less  competent,  in  general,  to  pass  on  those  questions  than  an 
officer.     And,  again,  in  the  Army  as  it  now  exists — I  mean  in  time  of 

Eeace — the  enlisted  man  will  probably  be  entirely  subordinate  to 
is  officers  who  are  on  the  court. 

Senator  Chamberlain.  Why? 

Maj.  Runcie.  Because  the  relation  that  exists  between  the.g^^T 
and  the  enlisted  man  in  our  Army  is  not  a  military  relation;  v\^(:^)^ 
feudal  relation;  it  is  a  social  relation.  j^fP 

Senator  Chamberlain.  I  wish  you  would  explain  that. 

Maj.  Runcie.  It  is  a  relation  that  exists  between  men  of  a  superior 
cast  and  men  of  an  inferior  cast. 

Senator  Chamberlain.  I  would  like  you  to  enlarge  on  that  and 
tell  us  just  what  you  mean,  because  it  is  along  that  line  that  com- 
plaints have  been  made  to  me  within  recent  months,  by  enlisted  men 
and  the  friends  of  enlisted  men,  claiming — and  I  am  only  giving  the 
claim,  not  that  I  have  knowledge  of  it — that  the  enlisted  man  is 
looked  upon  as  not  the  equal  of  the  officer  socially  or  mentally  or 
otherwise,  no  matter  what  his  standing  may  have  been  before  he  went 
into  the  service.  That  complaint  is  everywhere  met.  Now,  you 
called  it  to  my  attention  by  making  the  statement  you  did  as  to  the 
relation  of  the  feudal  system.     How  did  it  originate? 

Maj.  Runcie.  If  you  will  have  patience  enough  to  let  me  go  back 
to  a  statement  I  made  a  while  ago,  1  think  it  is  owing  to  the  same  con- 
ditions that  existed  when  the  Army  was  a  frontier  police,  when  the 
enlisted  men  were  recruited  from,  perhaps,  the  inferior  strata  of  the 
community;  when  the  officers  were  first  allowed  only  to  bring  their 
families  into  these  little  police  posts;  whereupon  the  enlisted  man 
began  to  be  regarded  as  available  for  domestic  wants  of  the  officer,  to 
take  care  of  his  domestic  establishment.     The  enlisted  men  who  were 

f permitted  to  have  their  families  at  the  post  of  course  found  their 
amilies  depended  upon,  also,  to  supply  the  wants  of  officers'  families. 
I  think  that  if  it  were  not  for  the  presence  of  the  families  of  officers 
in  military  posts,  the  relation  between  the  officer  and  the  man  would 
become  purely  military.  As  it  is,  naturally,  the  soldier  whose  wife 
is  a  laundress  and  whose  daughter  is  a  waitress  finds  himself  looked 
upon  as  one  of  the  menial  class  rather  than  of  a  military  class.  That 
is,  it  has  come  to  be  regarded  that  the  officer  is  one  kind  of  man  and 
the  enlisted  man  is  another  kind  of  man;  that  the  difference  is  one 
of  class.i  not  of  position,  as  it  ought  to  be  and  as  it  is  in  other  armies. 
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Now,  that  goes  to  such  lengths  that  it  may  be  in  point  to  exemplify 
it.  Soon  after  we  foimd  ourselves  engaged  in  war,  when  the  Red 
Cross  people  sent  around  to  different  communities  expert  women 
instructors  in  the  kind  of  work  which  the  women  of  our  country  took 
up  so  enthusiastically,  the  preoaration  of  bandages  and  surgical 
dreflsings  and  comforts  for  the  relief  of  the  wounded  and  sick,  one  of 
these  instructors  came  to  a  very  large  post  at  which  there  were  manv 
officers  and  manv  officers'  families  and  many  enlisted  men  with 
their  families.  T^he  course  of  instruction  having  beg;un,  the  wives 
and  daughters  of  some  of  the  enlisted  men  re -guested  that  they  might 
be  permitted  to  receive  the  instruction.  They  were  as  much  inter- 
ested in  the  accomplishment  of  the  desired  end  as  the  officers'  fami- 
lies were.  The  instructor  was  perfectly  willing,  but  the  officers' 
wives  and  daughters  announced  that  that  would  not  do;  that  if  the 
enlisted  men's  women  were  permitted  to  come  to  the  class  in  which 
the  instruction  was  given,  they  would  withdraw;  that  social  dis- 
tinctions must  be  preserved. 

Senator  Chamberlain.  Was  it  enforced  ? 

Maj.  RuNciE.  It  was,  so  far  as  I  know. 

Senator  Chamberlain.  Does  that  condition  exist  between  the 
officer  and  the  enlisted  man  at  West  Point  ? 

'*'  ;.  RuNciE.  1  think  it  exists  practically  everywhere  in  the  Army. 
*1  .IN  been  my  experience  that  it  does;  that  the  relation  between  tlie 
oil  T  and  the  enlisted  man,  instead  of  being  merely  that  of  a  military 
supeiior  and  a  military  subordinate,  is  primarily  that  of  a  social 
superior  and  that  of  a  social  inferior.  That  did  not  work  any  groat 
harm  so  long  as  the  ^Vrmy  was  small  and  could  be  recruited  irom 
the  class  of  the  communitv  which  was  willing  to  occupy  that  position; 
but,  exactly  as  the  troubles  which  have  arisen  in  the  administration 
of  military  justice  in  time  of  war  have  their  roots  in  the  conditions 
which  exist  unchallenged  in  time  of  peace,  so  this  social  relation  of 
superiority  and  inferiority  in  time  of  peace  is  inevitably  carried  into 
the  time  of  war,  when  the  class  of  enlisted  men  is  totally  different 
from  that  which  used  to  fill  the  ranks  at  the  old  frontier  police  posts. 
Why,  you  were  asked  here  a  short  time  ago  to  appropriate  a  large 
sum  of  money  for  the  construction  and  maintenance  of  a  hotel  at 
Wetit  Point,  to  convert  the  military  academy  more  than  ever  into  an 
amusement  resort.  At  the  hotel  that  now  exist-s  there,  there  has 
stood,  and  for  all  I  know  still  stands,  a  rule  which  excludes  any 
enlisted  man  from  the  accommodations  of  the  hotel.  And  aft-er  the 
war  ha<l  begun  for  us,  the  Question  arose  whether  enlisted  men, 
voluntarily  enlisted  or  includea  in  the  selective  draft,  could  visit  the 
hotel  to  visit  their  friends  there,  or^  if  they  came  to  West  Point  to 
visit  their  friends,  could  go  to  the  hotel  for  accommodations. 

Senator  Chamberlain.  How  was  it  determined  ? 

Maj.  KusciE.  I  think  the  rule  was  perha])s  suspimded  in  that  case; 
but  at  any  rate  permission  had  to  be  asked.  Now,  I  cite  that  only  as 
an  illustration  of  the  conditions  which  in  my  opinion  absolutely 
prevent  a  really  miUtary  establishment. 

Senator  Lbnroot.  Is  this  hotel  open  to  the  pubUc  generally  \ 

liaj.  Rimcis.  Elxcept  to  enlisted  men. 

I 3 
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Senator  Lenroot.  That  is  what  I  say,  except  as  to  enlisted  men  ? 
Any  one  can  have  the  accommodation  except  enlisted  men,  on  paying 
for  it  ? 

Maj.  RuNCiE.  Exactly. 

Senator  Chamberlain.  Is  that  a  regulation  of  the  Academy  ? 

Maj.  RuNCiE.  I  think  not.     I  think  it  is  simply  a  quiet  rule. 

Senator  Warren.  Is  that  the  old  hotel  that  stands  on  the  groimds  ? 

Maj.  RuNCiE.  Yes,  sir. 

Senator  Warren.  It  is  an  unwritten  law  that  the  enlisted  men 
understand  and  that  the  officers  understand  ? 

Maj.  Runcie.  Yes. 

Senator  Warren.  As  a  general  rule  you  can  not  get  in  there — it  is 
impossible  for  anybody  ? 

Maj.  Runcie.  The  attractions  of  the  place  come  periodically,  and 
of  course  the  pressure  on  the  hotel  accommodations  comes  periodi- 
cally. But  why  a  hotel  should  be  a  part  of  that  miUtary  establishment 
I  have  never  been  able  to  understand. 

Senator  Chamberlain.  Does  the  cadet  at  West  Point  imbibe  that 
class  distinction  frcm  the  time  of  his  entry  into  the  establishment  ? 

Maj.  Runcie.  It  is  impossible  for  him  to  avoid  it. 

Senator  Chamberlain.  He  comes  from  the  class,  as  a  rule,  from 
which  the  enlisted  men  of  the  Army  come  ? 

Maj.  Runcie.  I  think  a  majority  of  them  do. 

Senator  Chamberlain.  Yes. 

Maj.  Runcie.  But  the  cadet  stays  there  four  years,  as  a  rule,  and 
he  finds  there  enlisted  men  engaged  not  in  miUtary  duties  but  in  the 
care  of  a  vast  village.  Many  ol  them  have  no  arms,  have  no  other 
uniforms  than  those  of  working  irfen — laborers  and  artisans.  They 
do  nothing  but  take  care  of  that  vast  village.  The  inevitable  result 
is  that  the  cadet,  after  he  has  been  exposed  during  the  formative 
period  of  his  character  for  four  years  to  such  surroundings,  comes 
out  not  so  much  with  the  feeling  that  it  is  his  duty  to  serve,  as  that 
it  is  his  privilege  to  be  served. 

Senator  Chamberlain.  You  think  that  he  carries  that  into  the 
service  with  him  ? 

Maj.  Runcie.  I  know  that  he  does. 

Senator  Chamberlain.  With  that  feeling  of  class  distinction,  with 
the  officer  having  that  feeling  of  superiority,  do  you  feel  that  under 
the  present  system  it  is  possible  for  a  man  to  deal  as  justly  with  the 
•enlisted  men  as  with  those  of  his  own  class  ? 

Maj.  Runcie.  I  feel  that  it  is  utterly  impossible. 

Senator  Chamberlain.  Do  you  not  feel  that  where  an  enlisted 
man  is  tried  by  court-martial  for  some  trivial  offense  he  may  be 
given  a  much  longer  sentence  than  a  commissioned  officer  who  may 
be  found  guilty  of  a  much  more  serious  offense? 

Maj.  Runcie.  That  frequently  happens;  but  it  goes  much  further 
than  that.  The  enlisted  man  may  be  tried  and  convicted  for  some- 
thing which  is  not  an  offense  at  all. 

Senator  Lenroot.  You  mean  an  offense  not  defined  by  any  law  < 

Maj.  Runcie.  For  an  act  or  omission  that  contains  not  a  single 
element  of  a  military  offense.  There  was  a  case,  which  excited  some 
unpleasant  comment,  of  an  enlisted  man  who  was  accused,  arraigned, 
tried,  and  convicted  before  a  military  court  for  lack  of  respect  or 
lack  of  obedience,  or  something  of  that  kind,  to  an  officer  s  wife. 
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Now,  there  is  absolutely  no  military  relation,  and  should  be  none, 
between  any  person  in  the  military  service  and  any  woman,  because 
she  happens  to  be  an  officer's  wife.  This  conviction  was  not  for  such 
conduct  towards  any  woman  as  would  have  been  reprehensible  and 
would  have  subjected  the  man  to  proper  punishment  in  the  case  of 
any  woman;  but  the  case  rested  on  the  conviction  which  has  grown 
up  in  the  military  service,  that  there  is  a  measure  of  militarv  respect 
and  obedience  due  from  the  enlisted  man  as  such,  not  only  to  the 
officer  but  to  all  of  the  officer's  family,  and  to  all  of  that  social  class. 

Senator  Lenroot.  Where  was  this  case  ? 

Maj.  RuNciE.  At  West  Point.  * 

Senator  Lenroot.  When  did  it  occur? 

Maj.  RuNciE.  I  think  it  was  about  two  years  ago. 

Senator  Warren.  Of  course,  the  law,  as  I  understand  it,  prior  to 
some  late  additions,  did  not  presume  that  officers  in  the  Army  had 
famiUes,  or  provide  for  any  families.  That  is,  the  matter  of  families 
did  not  enter  into  Army  provisions  at  all.  The  woman  does  not 
appear  anywhere  in  such  provisions. 

Maj.  RuNciE.  That  shows  how  things  grow  without  regard  to  law. 

Senator  Warren.  There  has  been  some  legislation  to  change  that 
lately.  The  proposition  is  illustrated  very  plainly  at  a  post,  where 
naturally  a^  officer  may  have  a  wife  and  a  number  of  children;  and 
•he  may  have  spent  a  lot  of  money  keeping  his  place  up,  but  if  his 
commission  dates  a  day  later  than  that  of  another  officer  who  comes 
to  that  post,  the  man  who  has  just  come  there  may  walk  in  and  say, 
*'Get  out  of  here;  I  want  this  house."  In  fact,  you  will  find  that 
in  early  times  officers  in  speaking  to  their  men,  m  haranguing  the 
crowd,  advised  against  marriage.  They  said  there  was  no  provision 
made  for  families;  that  there  was  no  provision  for  carrying  baggage, 
and  all  that. 

Maj.  RtjNCiE.  I  think,  if  you  will  look  back  to  about  1835,  around 
the  time  of  Gen.  Scott's  regulations,  you  will  find  that  it  was  not 
contemplated  that  officers'  families  snould  be  admitted  into  garri- 
sons at  all,  and  I  do  not  think  there  has  ever  been  any  declaration 
of  that  as  a  right  at  aU.  But  in  the  old  police  force  it  was  easy  to 
set  troops  to  work  to  chop  down  cottonwood  trees  and  build  a  little 
addition  to  ah  officer's  cabin  for  the  accommodation  of  his  family. 

Senator  Warren.  That  has  been  changed  by  law  since,  so  that  the 
men  can  not  be  asked  to  do  such  service.  I  do  not  know  whether 
that  law  is  observed, 

Maj.  RuNCiE.  I  do  not  remember  any  provision  of  law  that  recog- 
nizes the  right  of  an  officer's  family  to  live  in  a  military  establish- 
ment. 

Senator  Warren.  No;  but  I  was  speaking  of  using  the  men.  An 
officer  can  not  use  men  now  in  that  kind  of  service. 

Maj.  RuNCiE.  Yes;  but  it  is  done  right  along. 

Senator  Warren.  Yes;  but  when  an  officer  does  that  he  is  vio- 
latbg  the  law  and  is  subject  to  court-martial. 

Maj.  RrNciE.  Yes;  but  he  gets  away  from  that  by  saying  that  he 
himself  does  not  employ  the  man;  that  his  wife  emplovs  him. 

Senator  Chamberlain.  It  is  a  rule  that  does  not  work  both  ways. 

Maj.  RuNcns:  Yes. 
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Senator  Chamberlain.  Now,  let  me  call  your  attention  to  this. 
I  think  that  class  spirit  exists  not  only  at  West  Point,  but  at  the 
Naval  Academy. 

Maj.  RuNCiE.  That  is  possibly  true;  I  do  not  know.  But  it  exists 
throughout  the  whole  military  service. 

Senator  Chamberlain.  You  will  remember  the  instance  where  a 
cadet  a  few  years  ago  took  a  nurse,  a  respectable  lady,  to  a  cadet 
dance,  and  he  was  practically  ostracized  by  his  fellows  for  having 
done  so. 

But,  going  back  to  this  proposition,  let  me  call  your  attention  to 
one  thing  for  which  you  will  not  find  a  parallel  in  tne  laws  of  this  OJ 
any  other  country.  Article  96  on  page  53  of  the  existing  law  pro- 
viaes: 

Art.  96.  General  article. — ^Though  not  mentioned  in  these  articles,  all  disorders  and 
neelects  to  the  prejudice  of  good  order  and  military  discipline,  all  conduct  of  a  nature 
to  Drins  discredit  upon  the  military  service,  and  all  crimes  or  offenses  not  capital, 
of  which  persons  subject  to  military  law  may  be  guilty,  shall  be  taken  cognizance  of 
by  a  general  or  special  or  summary  court-martial,  according  to  the  nature  and  degree 
of  the  offense,  and  punished  at  the  discretion  of  such  court. 

As  I  read  that  article  there  is  not  a  thin^  under  the  sun  that  has 
anything  to  do  with  the  military  establishment  that  can  not  be 
denounced  as  a  military  offense  and  punishable  by  a  commanding 
officer. 

Mai.  RuNCiE.  By  a  court,  and  with  the  approval  of  the  command- 
ing omcer. 

Senator  Chamberlain.  In  the  last  analysis  it  is  the  same  thing. 

Maj.  RuNCiE.  Yes,  it  is.  That  article  will  cover  any  statement  of 
facts  which  the  authority  which  convenes  the  court  chooses  to  regard 
as  a  military  offense,  although  legally  there  is  not  one  element  of  a 
mihtary  offense  in  it. 

Senator  Chamberlain.  Yes;  and  the  grossest  injustices  have  been 
perpetrated  under  it.  For  instance,  take  a  man  who  is  absent 
without  leave,  it  may  be  for  a  day  or  two,  and  comes  back  again. 
There  have  been  cases  where  men  absent  without  leave  for  five  days 
have  been  sentenced  to  20  years  in  the  penitentiary,  and  sometimes, 
on  being  absent  for  a  less  time,  have  received  a  lighter  sentence. 
Can  a  man  absent  without  leave  be  punished  under  that  section  for 
desertion  ? 

Maj.  Runcie.  No;  he  would  have  to  be  charged  with  desertion, 
because  that  is  provided  for  under  a  special  article. 

Senator  Chamberlain.  Absence  without  leave  can  be  punished 
under  that  article,  as  though  he  had  been  charged  with  aesertion, 
can  it  not  ? 

Maj.  Runcie.  No;  I  think  not. 

Senator  Chamberlain.  Is  there  any  other  provision  of  the  Articles, 
of  War  which  provides  for  punishment  for  absence  without  leave  ? 

Maj.  Runcie.  I  am  not  sufficiently  familiar  with  the  new  articles 
to  say. 

Senator  Chamberlain.  I  mean  in  the  articles  as  they  are  now 
enforced. 

Senator  Warren.  I  think  there  is  unlimited  latitude  allowed  for 
conviction  because  of  the  varioxis  grades.  You  might  find  him 
innocent  or  you  might  fine  him  a  dollar.  For  instance,  if  he  had 
left  when  an  action  was  expected,  to  avoid  battle,  and  had  been, 
caught  away^  of  course  that  would  be  true  desertion. 
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Maj.  RuNCiE.  That  would  be  cowardice. 

Senator  Chamberlain.  There  is  no  limit,  then,  to  the  punishment 
that  may  be  fijced  ? 

Maj.  KuNciE.  That  is  true.  That  was  formerly  known  as  "the 
devirs  article."  It  was  the  catch-all  for  everytmng  that  nobody 
bad  thought  of  putting  specifically  among  the  offenses  triable  by  a 
20urt.  It  makes  punishment  possible,  therefore,  for  any  action 
which,  though  not  involving  any  real  offense,  a  commanding  officer 
may  choose  to  regard  as  prejudicial  to  good  order  and  military 
discipline.  If  he  can  appoint  a  court  that  will  accept  his  view  of 
the  matter  or  that  he  can  coerce  into  agreeing  with  him,  he  can 
punish  a  man  for  almost  anything. 

This  article  serves  another  purpose  also.  It  is  available  io  defeat 
the  ends  of  justice  as  well  as  to  perpetrate  injustice.  If,  for  instance, 
in  officer  has  been  ^Ity  of  acts  that  would  properly  be  described  as 
*  conduct  unbecoming  an  officer  and  gentleman,' '  the  penalty  for 
Krhich  is  dismissal  from  the  service — I  mean  that  upon  conviction 
under  such  a  charge  the  sentence  of  dismissal  is  mandatory,  the 
lourt  having  no  discretion  in  the  matter — and  if  for  any  reason  the 
commanding  officer  does  not  desire  to  expose  the  accused  officer  to 
the  risk  of  dismissal,  he  may  cause  the  charge  against  him  to  be 
brought  under  this  ninety-sixth  article  for  * 'conduct  to  the  preju- 
dice. *  Then,  in  the  event  of  a  conviction,  the  court  has  a  range  of 
discretion  as  to  the  penalty  to  be  imposed,  and  the  commanding 
officer  as  reviewing  authority  can  mitigate  or  remit  the  penalty 
imposed  by  the  court.     I  give  that  just  as  an  example. 

Senator  Chamberlain.  Take  the  instance  that  you  spoke  of,  dis- 
respect to  an  officer's  wife;  that  would  come  under  it? 

Maj.  RuNCiE.  If  you  chose  so  to  regard  it. 

Senator  Warren.  It  would  have  to  be  disrespect  'Ho  a  lady," 
rather  than  '*to  an  officer's  wife,"  specifically  in  the  charges? 

Maj.  RuNciE.  Yes;  almost  anything  would  do,  as  the  practice 
now  i**. 

Senator  Warren.  They  would  hardly  have  the  cheek  to  do  it 
otheru'ise,  I  think. 

Senator  Ciiahberlain.  I  make  no  claim  to  the  authorship  of  this 
bill.  At  the  request  of  the  committee  last  year,  when  I  was  chair- 
man of  the  Committee  on  Military  Affairs,  I  asked  Gen.  Ansell  to 
prepare  revised  Articles  of  War,  and  this  bill  is  the  result.  In  order 
to  cure  the  section  you  speak  of  there,  this  rule  has  been  suggested: 

Art  96.  Oenrral  artirU. — Any  porson  subject  to  military  law  who  commiti)  any 
irt  or  i^  firuilty  of  any  omiwion  whirh  constitutes  conduct  to  the  prejudice  of  good 
mier  and  militar>'  dL*4<;ipline  or  of  a  nature  to  brin^  dWreilit  upon  the  military-  service, 
lod  whirh  L**  not  punL'»hable  by  any  other  article  herein,  Hnall  be  punishable  with 
confinement  for  not  more  than  Ax  months. 

Tliat  limits  the  amount  of  punishment. 

Maj.  RuNciE.  That  limits  the  amount  of  punishment,  but  does 
aot  limit  the  discretion 

Senator  Chamberlain.  No. 

Xlaj.  RuN'CiE  (continuing).  As  to  what  coiLstitutes  a  military 
offense. 

Senator  CuAMBERLAiN.  Do  you  not  think  it  ought  to  lunit  the 
discretion,  also? 

Maj.  RuNXiE.  It  is  very  much  like  cases  of  disorderly  conduct 
coming  before  a  police  court  or  a  municipal  magistrate. 
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Senator  Chamberlain.  Yes. 

Maj.  RuNCiE.  But  of  course  those  minor  civil  courts  are  guided  by 
a  long  course  of  experience  and  legal  precedents;  but  the  military 
courts  have  no  such  experience  and  they  are  under  no  obligation  to 
be  guided  by  precedents. 

^nator  Ciiamberlain.  Now  this,  I  presume,  is  under  regulation 
rather  than  by  law.  Where  it  is  suggested  to  a  commanding  officer 
that  a  complaint  ought  to  be  made,  accusing  an  enlisted  man,  he  has 
an  inspector  look  into  it,  and  the  inspector  is  on  the  Government's 
side  01  the  controversy,  and  the  complaint  is  based  on  that.  I  under- 
stand that  it  is  not  the  rule,  and  that  it  is  rather  forbidden,  that  the 
opposing  view  shall  be  inquired  into  by  the  inspector.  Do  you  know 
aoout  that  ? 

Maj.  Rttncie.  I  do  not  know  what  the  present  practice  is  about 
that.     The  actions  of  inspectors  are  liable  to  be  perfunctory. 

Senator  Warren.  It  is  on  the  ground  that  it  is  a  sort  of  grand  jury  ? 

Senator  Chamberlain.  Yes;  but  a  grand  jury  hears  both  sides. 

Senator  Warren.  Yes;  it  does,  if  it  does  its  duty. 

Senator  Chamberlain.  In  a  criminal  court  where  the  defendant 
chooses  *not  to  disclose  his  case,  then  it  is  his  own  fault. 

Maj.  Runcie.  In  a  court-martial  the  defendant's  side  is  heard  if 
he  wants  it  to  be  heard. 

But  all  this  legislation,  I  think,  will  be  ineffective  unless  measures 
of  purely  military  administration  can  be  introduced  into  the  Army 
ana  mamtained.  There  is,  in  my  opinion,  no  more  reason  why  an 
officer's  family  affairs,  his  domestic  concerns,  and  his  social  relations, 
should  be  mingled  with  and  even  take  precedence  over  his  official 
duties  than  there  is  for  having  the  post  office  filled  with  the  families 
of  all  the  employees,  from  the  postmaster  down  to  the  letter  carriers. 
The  conditions  which^  permitted  that  svstem  to  grow  up,  in  the  days 
when  the  Army  was  apolice  force,  no  longer  exist. 

Senator  Warren.  Tney  do  not  exist  by  any  positive  assurances  of 
law,  now. 

Maj.  Runcie.  No.  I  mean  the  conditions  of  an  officer's  life  and 
service  in  remote  places,  in  small  detachments  which  were  not  military 
forces  but  police  forces,  in  which  the  presence  of  officers'  families  to 
a  limited  extent  did  not  materially  interfere  with  the  discharge  of 
police  duties.  Those  conditions  no  longer  exist.  But  because  the 
officers'  domestic  establishments  were  allowed — ^were  tolerated — at 
those  old,  little  posts,  one-company  posts,  two-company  posts,  it  has 
come  to  be  considered  that  an  officer  has  an  undoubted  right  to 
accommodations  for  his  family  and  to  a  supply  of  almost  everything 
that  his  family  may  want  at  the  public  expense. 

It  is  impossible  to  maintain  a  military  spirit  and  a  military  estab- 
lishment in  a  democratic  country  with  such  conditions  as  thosB.  I 
say  this  after  having  had  considerable  experience  in  the  Military 
Establishment,  and  quite  as  much  outside  of  the  Military  Estab- 
lishment, and  having  no  interest  in  the  question  in  either  way. 

Senator  Chamberlain.  You  have  observed  that  very  severe  sen- 
tences have  been  passed  upon  enlisted  men  for  very  tnvial  offenses, 
have  you  not  ? 

Maj.  Runcie.  Yes,  sir. 

Senator  Chamberlain.  It  may  be  claimed  that  that  was  necessary 
in  order  to  maintain  disciphne.     But  in  your  opinion,  from   the 
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experience  you  have  had,  do  you  not  believe  that  most  of  these  cases 
could  have  been  tried  by  minor  courts  and  the  same  discipline 
maintamed  ? 

Maj.  RuNCiB.  I  would  go  further  than  that  and  say  that  such  an 
abuse  of  militarv  discretion  is  destructive  of  real  discipline^  the  sole 
purpose  of  whicn  is  to  secure  good  and  efficient  service. 

Senator  Chamberlain.  It  is  destructive  of  morale? 

Maj.  RuNCiE.  It  substitutes  servitude  for  honorable  service. 

Senator  Chamberlain.  Let  me  give  you  an  illustration,  and  ask 
you  if  any  such  system  as  would  warrant  this  can  be  sustained,  in 
morals  at  least:  There  was  a  young  lieutenant  in  France  who  was 
the  keeper  of  the  company  funds,  who  lost  the  money — or  lost  his 
books,  rather.  His  thmgs  were  put  with  those  of  the  others,  into  a 
dump  heap,  at  the  place  where  they  landed.  He  lost  his  books,  and, 
finding  that  they  were  lost,  in  his  efforts  to  find  them  he  was  absent 
without  leave  for  a  while.  The  inspector  reported  that  he  ought  to 
be  prosecuted,  and  he  was  tried  for  absence  without  leave.  He  pro- 
duced the  money  in  court,  what  he  did  have,  and  produced  evidence 
to  show  what  he  should  have  had,  although  he  did  not  have  his 
books.  He  was  found  guilty  of  embezzlement  and  of  absence  with- 
out leave,  and  he  was  dismissed  from  the  Army.  That  was  the  begin- 
ning and  the  end  of  his  punishment. 

Then,  when  the  matter  was  brought  to  the  attention  of  his  com- 
manding officer,  he  ordered  the  court  to  be  reconvened,  because,  as 
he  said,  an  officer  guilty  of  embezzlement  and  absence  without  leave 
should  have  been  dishonorably  discharged  from  the  Army.  The 
court  was  reconvened  and  found  him  guilty,  as  before,  of  embezzle- 
ment and  of  absence  without  leave,  and  sentenced  him  to  be  dis- 
honorably discharged  from  the  Army  and  to  forfeit  his  pay,  and  sen- 
tenced fajm  to  imprisonment  in  Fort  Leavenworth  for  a  term.  Is 
there  anything  in  that  case  that  would  justify  such  a  punishment 
as  that? 

Maj.  RuNCiE.  Nothing  whatever  in  the  statement  you  make;  and 
a  competent  legal  officer  with  the  record  of  such  a  case  before  him, 
even  though  his  power  was  nothing  more  than  advisory,  would 
recommend  that  the  entire  proceeding  be  set  aside  and  the  officer 
restored  to  duty. 

Senator  Chamberlain.  That  case  came  here,  and  I  am  glad  to  say 
that  the  clemency  court  recommended  the  remission  of  the  extreme 
penalty.  The  young  man  did  not  go  to  Leavenworth,  although  he 
was  on  the  way,  all  right;  and  yet  the  stigma  of  conviction  of  a  felony 
eiinps  to  him.     There  is  no  way  for  him  to  get  rid  of  it. 

Ifaj.  RuNCiE.  There  is  absolutely  no  way  of  removing  the  record 
of  his  conviction. 

Senator  Chamberlain.  There  are  thousands  of  cases,  not  on  all 
fours  with  that,  but  thousands  of  cases  where  the  same  hardship 
has  been  imposed.  The  best  evidence  of  it.  Major,  is  the  fact  that 
the  clemency  court  have  reduced  the  aggregate  of  28,000  years  of 
sentences  to  a  little  over  6,000  years.  That  ought  to  be  pretty  good 
evidence  that  the  sentences  imposed  are  extreme. 

Maj.  RuNCiE.  You  are  considering  the  matter  in  the  officers' 
direction.  I  have  known  many  cases  in  which  officers  should  have 
been  nrosecuted  for  deUn(}uency  in  dealing  with  the  public  funds 
and  with  public  property  in  which  prosecution  has  been  omitted  ou 
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condition  that  the  officer  make  restitution.  Extreme  leniency  is 
just  as  destructive  of  discipline  as  extreme  severity,  and  so  long  as  it 
IS  left  to  the  option — to  tne  whim  or  caprice — of  a  man  acting  in  a 
personal  and  not  in  a  judicial  capacity,  to  determine  whether  a 
man  shall  be  let  off  or  prosecuted  to  conviction,  I  can  not  see  that 
there  is  a  government  of  law. 

Senator  Chamberlain.  It  is  distinctively  a  government  of  men, 
is  it  not  ? 

Maj.RuNCiE.  Yes. 

Senator  Chamberlain.  Now,  there  is  another  question  I  want  to 
ask.  Do  you  not  think  a  man's  right  to  have  counsel  of  his  own 
selection  ought  to  be  safeguarded  in  whatever  this  committee  under- 
takes to  do  ? 

Maj.  RuNciE.  Yes;  I  would  have  no  great  hope  or  ^eat  expecta- 
tion of  the  protection  of  the  rights  of  an  inferior,  of  an  ignorant  man, 
by  such  counsel  as  would  be  available  in  most  cases  under  the  present 
organization  and  administration  of  the  Army.  The  counsel  selected 
is  usuallv  some  young  man  of  whom  it  is  supposed  that  he  has  not 
too  mucn  to  do.  He  himself  is  ignorant  of  the  law;  and  sometimes 
those  men  make  the  most  amusing  mistakes. 

I  have  heard  recently  of  a  case  in  which  an  enlisted  man  was 
prosecuted  for  making  and  uttering  a  forgery.  His  wife  had  run 
away  from  him,  and  he  got  hold  of  her  dlotment  check,  and  not 
being  disposed  to  have  his  runaway  wife  get  the  benefit  of  his  pay, 
he  endorsed  the  check  with  her  name,  and  cashed  it,  which  resulted 
in  his  being  accused  of  making  and  uttering  a  forgery.  The  young 
officer  assigned  to  defend  him  is  reported  to  have  declined  to  plead 
to  such  an  unintelligible  accusation,  on  the  ground  that  a  forgery 
is  something  written,  and  that  ''utterance"  applies  only  to  something 
spoken,  and  he  could  not  intelligently  plead  to  such  a  specification 
as  that.  The  court  was  about  to  send  the  charge  back  to  the  con- 
vening authoritv  to  have  the  mistake  corrected,  when  some  thought- 
ful member  said  that  the  law  had  queer  words,  and  the  lawyers  nad 
queer  ways  of  using  words,  and  that  they  had  better  look  this  up; 
so  somebody  was  detailed  to  make  a  trip  to  the  nearest  available 
dictionary  and  it  was  found  that  it  was  possible  to  ''utter"  a  for- 
gery; whereupon  the  trial  proceeded.  Tne  defendant  whose  rights 
are  intrusted  to  haphazard  counsel  like  that  and  to  a  court  like  that, 
doci?  not  stand  much  show  for  justice. 

Senator  Lenrcot.  To  what  extent  are  graduates  of  the  Military 
Academy  educated  in  miUtary  law  ? 

Maj.  IluNciE.  Very  little.  In  fact,  speaking  as  a  ^aduate  of  the 
Academy  and  as  a  former  instructor  of  law  at  the  Military  Academy, 
I  will  say  that  for  the  purpose  of  administering  criminal  law  tne 
course  of  instruction  at  West  Point  is  of  very  trivial  value.  It  is  not 
really  a  study  of  the  law;  it  is  an  exercise  in  mnemonics  for  most 
of  tJiem. 

Senator  Lenroot.  Is  there  any  reason  why  it  should  not  be  re- 
garded as  a  part  of  the  course  ? 

Maj.  Runcie.  Yes.  As  we  depend  on  the  medical  schools  of  the 
country  to  furnish  us  with  medical  officers,  I  think  we  ought  to 
depend  on  the  law  schools  to  furnish  us  with  legal  officers.  I  do 
not  think  there  is  room  or  time  or  opportunity  at  the  Military  Acad- 


ESTABLISHMENT  OF  MILITARY  JUSTICE.  41 

emy  for  sufficient  instruction  in  law  to  qualify  anybody  to  take  part 
in  the  administration  of  law. 

Senator  Warren.  In  that  case,  you  would  have  a  law  department, 
which  would,  like  the  medical  department,  have  its  officers  follow 
the  trooDs  to  the  front,  wherever  an  army  might  be  ? 

Maj.  KuNCiE.  Yes,  sir. 

Senator  Warren.  And  which  would  be  distributed  whereever 
the  men  were  located,  at  the  hospitals,  and  elsewhere?  You  would 
have  at  the  camps,  where  the  men  were  to  be  tried,  those  who  were 
particularly  educated  in  law  ? 

Maj.  RuNciBi  Yes. 

Senator  Warren.  By  the  way,  apropos  of  what  you  say  about 
detailing  counsel,  I  understand  that  the  accused  always  nas  the 
privilege  of  selecting  his  counsel,  within  certain  lines. 

Maj.  Runcie.  Yes;  if  the  counsel  he  selects  chooses  to  serve. 

Senator  Warren.  In  case  of  the  refusal  of  one  not  called  upon 
by  duty  to  serve,  then,  I  presume,  the  court  appoints  some  one  as 
counsel,  as  the  civil  courts  do  ? 

Maj.  Runcie.  The  commanding  officer  appoints  counsel.  The 
court  has  no  authority  to  detail  an  officer  to  any  duty. 

Senator  Warren.  les;  that  is  right;  the  Articles  of  War  do  so 
provide. 

Senator  Chamberlain.  Is  it  not  true  in  that  connection  that 
nobody  is  appointed  until  the  court  convenes  and  they  come  to  the 
trial,  and  then  the  accused  generally  names  some  young  lieutenant 
who  is  in  the  room,  who  probably  knows  nothing  about  the  facts, 
to  serve  as  his  counsel  ? 

Senator  Warren.  Or  otherwise,  that  the  conunanding  officer 
does  it? 

Maj.  Runcie.  No. 

Senator  Warren.  The  coiu*t  does  it  ? 

Maj.  Runcie,  No;  it  is  done  on  the  apphcation  of  the  accused,  I 
should  say. 

Senator  Chamberlain.  I  have  in  mind  a  case  where  a  bystander 
was  appointed,  a  lieutenant  or  some  higher  officer,  and  had  no  op- 
portunity to  talk  to  his  client  or  to  learn  the  facts. 

Maj.  KUNCiE.  Yes;  I  became  aware  recently  of  a  case  in  which 
there  was  a  sentence  of  imprisonment  for  life,  where  the  counsel 
said  in  open  court  that  he  knew  nothing  about  the  case  and  had  not 
seen  the  accused  until  about  an  hour  before  the  trial. 

Senator  Chamberlain.  I  think  it  frequently  happens,  judging 
from  the  records  that  have  been  submitted  to  me,  tnat  the  most, 
or  all,  that  the  counsel  does,  is  to  advise  the  accused  to  plead  guilty, 
in  the  hope  that  he  will  get  a  Ughter  sentence. 

Vfaj.  Rltjcie.  That  often  happens. 

Senator  Chamberlain.  I  remember  one  case  where  a  man  was 
sentenced  to  be  shot,  over  in  France,  and  if  I  recollect  the  record 
correctly  he  pleaded  guilty  without  making  any  statement  as  to 
his  own* case. 

Maj.  Runcie.  Yes,  sir. 

.^nator  Warren.  Advising  the  accused  to  plead  ffuilty  is,  I 
think,  unfortunately  becoming  very  common  in  our  civil  procedure. 

Senator  Chamberlain.  Yes.  It  ought  not  to  be  done,  but  it  is 
done  sometimes. 


42  ESTABLISHMENT  OF   MILITARY  JUSTICE. 

Senator  Warren.  In  our  western  country  it  is  done  quite  often. 

I  wanted  to  ask  the  major  one  more  question.  I  asked  about 
enlisted  men  on  courts-martial.  I  wanted  to  ask,  if  they  were  to 
serve,  the  enUsted  men  working:  together  as  they  do,  with  very 
strong  likes  and  very  strong  dislikes  among  each  other,  would  that 
probably  affect  their  judgment  and  findings,  or  would  they  be 
judicial,  and  act  without  regard  to  their  affiliations  or  feelings,  with 
their  fellow  men  ? 

Maj.  RuNciE.  I  would  not  expect  to  find  judicial  characteristics 
of  a  high  order  among  enlisted  men. 

Senator  Warren.  Perhaps  I  ought  not  to  have  put  it  that  way, 
but  I  meant  to  ask  whether  their  feelings,  their  likes  and  dislikes,, 
would  bear  the  test  of  cool  judgment  ? 

Maj.  RuNCiE.  I  am  afraid  they  would  not. 

Senator  Warren.  Excuse  me  for  interrupting,  Senator. 

Senator  Chamberlain.  That  is  all  right.  I  have  asked  the  major 
about  all  the  questions  that  I  wanted  to  ask. 

Maj.  Runcie.  In  the  absence  of  any  experience  of  that  kind  with 
enlisted  men,  it  is  mere  conjecture. 

Senator  Chamberlain.  The  differences  betweeji  modem  adminis- 
tration of  law  in  the  Army  and  the  old-time  administration  ot  it  are 
illustrated  by  the  case  of  a  very  distinguished  Senator  who  says  that 
when  as  a  private,  during  the  Civil  War,  he  was  on  duty  as  a  sentinel 
and  went  to  sleep  at  his  post  and  his  commanding  officer  came  along 
while  he  was  asleep  and  took  his  gun  away  from  him  and  then  waked 
him  up;  and  he  said  his  commanding  officer  just  put  his  hand  on  his 
shoulder  and  told  him  that  he  had  been  guilty  of  an  oflPense  which 
under  ordinary  circumstances  would  have  caused  him  to  be  shot, 
but,  he  said,  he  would  not  say  anything  about  it,  and  he  asked  the 
soldier  not  to  say  anything  about  it:  he  excused  him,  and  advised 
him  as  a  father  might  advise  a  son.  That  man  made  a  splendid  soldier 
and  he  certainly  has  made  a  splendid  Senator;  but  under  the  modern 
theory  that  man  would  have  been  shot. 

Maj.  Runcie.  It  would  be  a  matter  of  accident  whether  he  would 
be  shot  or  not,  because  the  latitude  of  these  courts — ^well — it  covers 
180  degrees. 

I  sat  on  a  court-martial,  once,  at  the  time  of  the  War  with  Spain, 
which  tried  a  sentinel  for  being  asleep  on  post.  Ot  course  he  was  an 
ignorant  and  inexperienced  volunteer;  State  troops,  you  know, 
mustered  into  the  service  of  the  Ignited  States.  He  had  seen  no 
occasion  to  spend  an  uncomfortable  two  hours  as  sentinel  over  a 
quartermaster's  corral,  so  he  pulled  down  a  bale  of  hay  and  opened  it 
out,  and  made  himself  comfortable  and  turned  in  and  went  to  sleep. 
On  his  trial  his  counsel  moved  for  a  change  of  venue,  a  thing  utterly 
unknown  to  the  military  procedure.  Thrft  havine  been  disposed  of, 
the  case  proceeded,  and  the  man  was  foimd  guilty.  By  the  rules 
under  which  courts-martial  proceed,  the  mildest  sentence  proposed 
must  be  the  first  one  voted  upon,  and  the  first  one  offered  in  this  case 
was  that  he  be  fined  $1  and  costs.  (Laughter.)  Those  officers  could 
not  conceive  that  it  was  different  from  a  police  court  trial  in  their 
home  towns  for  some  trivial  offense. 
^  Senator  Warren.  Now,  returning  to  your  idea  of  a  legal  division 
as  compared  with  the  medical  division  of  the  Army,  that  brings 
another  thought  to  my  mind.     Of  course,  of  the  Army  and  Navy  of 
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the  United  States  the  President  of  the  United  States  is  Commander 
in  Chief.  Start  and  come  down  from  there  through  the  various 
ranks  all  the  way  down  to  the  private  without  reference,  as  you 
might  say,  to  civil  life  or  civil  procedure  or  civil  courts.  Of  course 
the  kind  of  happenings  that  are  liable  to  take  place  in  the  Army, 
which  are  supposed  to  take  place,  especially  if  the  troops  are  in  the 
field,  at  war,  are  different,  and  very  different  from  what  they  are  in 
civil  life,  and  of  course  the  enormity  of  a  trtosgression,  the  weight  of 
it,  or  whether  it  is  weak  or  strong,  is  oftentimes  judged  by  the  sur- 
rounding circumstances.  For  instance,  a  man  in  a  camp  down  here 
in  this  coimtry  goes  to  town  to  have  a  little  fun  and  he  is  gone  a  day 
and  then  gets  back;  that  is  one  thing.  If  a  man  is  in  the  trenches 
with  his  fellows  and  he  gets  out  and  is  gone  at  the  time  when  a 
battle  with  the  enemy  is  expected,  that  is  another  thing.  I  do  not 
understand  that  you  would  expect  to  have  all  of  that  matter 
considered  in  the  home  courts  afterwards,  that  the  papers  may  show, 
without  reference  to  what  the  conditions  may  have  been  or  the 
circumstances  which  made  that  offense  black  or  only  slightly  colored. 
Am  I  right  about  it  1 

Maj.  RuNCiE.  Yes;  you  are  perfectly  right.  The  record  should 
show  all  those  conditions. 

Senator  Wabren.  Unfortunately,  I  think  that  it  does  not  show 
enough. 

Maj.  RuNCiE,  Yes;  but  it  should  show,  and  with  a  proper  organ- 
ization in  the  time  of  peace  for  the  administration  of  military  justice 
we  would  not  have  all  these  troubles  in  time  of  war.  The  sole  purpose 
of  maintaining  an  army  for  our  country  now  is  preparation  lor  war. 
We  should  not  permit  ourselves  to  prepare  in  time  of  peace  a  military 
establishment  which  is  to  be  destroyed  in  time  of  war  in  order  to 
make  something  that  will  fit  the  conditions  of  war,  and  we  should 
have,  especially  in  the  matter  of  administration  of  military  iustice, 
something  which  is  determinate  from  the  beginning  to  the  qpa;  some- 
thing that  will  compare  with  the  steps  in  the  procedure  in  criminal 
cas«  in  courts  of  law  and  the  corresponding  steps  of  procedure  in  civil 
courts,  and  will  see  that  at  every  step  in  military  procedure  everything 
in  the  nature  of  personal,  arbitrary,  capricious  interference  is  done 
away  with. 

In  the  matter  of  accusation,  to  begin,  I  would  like  to  say  here  that 
I  do  not  see  any  reason  why  in  the  pending  bill  provision  should  be 
made  that  only  an  officer  or  an  enlisted  man  may  prefer  charges.  I 
think  that  an  i^davit  by  anybodv  which  sets  up  a  state  of  facts 
which  involves  a  military  offense  should  be  accepted  as  a  basis  for 
charges,  just  as  you  have  it  in  a  civil  court. 

Then  the  military  authority  should  not  be  at  liberty,  in  a  proper 
case,  to  say  whether  there  shall  or  shall  not  be  a  prosecution.  ' 

Again  referring  to  mv  own  experience,  I  recall  tne  case  of  an  officer 
of  rather  high  rank  who  was  twice  accused  on  grave  charges.  The 
<^urt  for  his  trial  was  called  each  time,  the  second  time  occurring 
some  months  or  about  a  year  after  the  first,  as  I  remember,  and 
everything  was  ready  in  each  case  to  proceed  when  an  arbiti^ary 
order  was  received  from  higher  authority  stopping  the  whole  thing. 
Nothing  was  done.    The  officer  could  not  be  Drought  to  trial. 

In  another  case,  many  years  ago,  an  officer  foflowed  for  years  a 
<^ur86  of  what  in  the  case  of  any  civilian  would  have  been  called  plain 
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swindling.  Other  officers  for  single  acts  of  the  same  character  were 
tried,  dismissed)  and  even  sent  to  penal  servitude,  but  nothing  could 
be  done  to  bring  to  justice  the  ofncer  who  was  repeatedly  guilty  of 
the  identical  offense.  As  I  recall  the  case,  he  was  never  punished  at 
all.  When  such  things  can  and  do  occur,  it  is  nonsense  to  talk  about 
'^ military  law''  as  law. 

When  the  case  goes  to  trial  the  action  of  the  court  is  quite  often 
determined  not  in  absolute  and  deliberate  violation  of  law,  but  in 
ignorance  of  law;  much  more  so  than  in  civil  cases.  I  am  not  Re- 
proaching the  officers.  They  can  not  be  expected  to  know  how  to 
deal  with  these  questions.  They  mi^ht  just  as  well  try  to  deal 
with  the  diagnosis  of  a  medical  or  surgical  case — a  difficult  case. 

Then  when  the  trial  is  over  other  openings  are  reached  for  the 
arbitrary  interference  of  the  reviewing  authority;  arid  finally,  even 
when  that  has  been  successfulhr  passed,  I  think  you  will  find  in  the 
Judge  Advocate  General's  Office  here  records  of  cases  that  have 
never  been  finally  acted  upon.  Presumably  an  officer  has  been 
convicted,  and  it  is  inconvenient 

Senator  Warren.  You  mean  the  punishment  has  not  been  carried 
into  effect  ? 

Maj.  RuNciE.  Nothing  whatever  has  been  done.  It  was  incon- 
venient to  proceed  further,  and  the  case  died;  exactly  as  if  after  a  jury 
had  returned  its  verdict  and  judgment  had  been  entered,  the  court 
did  not  proceed  to  sentence  ana  execution;  or  it  did  not  proceed 
to  judgment  even. 

Senator  Warren.  Is  that  the  fault  of  the  law,  or  is  it  because  of 
criminal  neglect  of  duty  on  the  part  of  officers,  under  the  law? 
Because  of  course  that  is  inexcusable  and  wicked. 

Maj.  RuNCiE.  I  recall  one  such  case.  There  may  be  others. 
You  can  not  at  any  stage  insure  the  action  of  the  legal  machine, 
as  you  can  in  the  criminS  courts  of  the  land. 

Senator  Chamberlain.  It  is  almost  impossible,  sometimes,  to 
get  the  records  in  these  cases. 

Maj.  RuNciE.  They  are  not  public  records.  They  are  not  accessi- 
ble, I  think. 

Senator  Chamberlain.  They  ought  to  be. 

Maj.  RuNCiE.  I  think  so. 

Senator  Chamberlain.  I  do  not  see  why  a  man  who  is  convicted 
in  a  military  court  should  not  have  the  same  right  to  have  the  light 
turned  in  on  the  proceedings  as  a  man  convicted  in  a  civil  case. 

Maj.  RuNCiE.  The  person  tried  by  general  court-martial  always  has 
the  right  to  a  complete  copy  of  the  proceedings. 

Senator  Lenroot.  Not  until  after  it  is  fully  comoleted.  I  have  a 
case  now  in  my  desk  where  an  officer  was  tried  20  weeks  ago,  and  he 
can  get  no  information,  and  I  can  get  no  information. 

Maj.  RuNCiE.  Until  the  record  is  complete,  he  has  no  right  to  it. 

Senator  Chamberlain.  Is  it  not  true.  Major,  that  many  times  the 
proceedings  are  held  behind  closed  doors,  where  these  trials  are  had  ? 

Maj.  RuNCiE.  Only  in  that  part  of  the  proceedings  in  which  the 
court  reaches  its  findings  and  imposes  the  sentence,  in  case  of  a  con- 
viction. But,  as  a  rule,  all  of  the  other  proceedings  of  courts-martial 
are  open. 

Senator  Warren.  Major,  when  nations  can  not  a^ree  they  go  to 
war,  just  as  sometimes  towns  get  into  difficulties  which  are  beyond 


ESTABUSHMEKT  OF  MILITARY  JUSTICE.  45 

the  reach  of  town  governments  and  county  governments  and  they 
declare  martial  law.  As  I  understand  you,  you  appreciate  the  fact 
that  the  military  establishment  mtist  have  immediate  action  in  law- 
making and  trials,  as  towns  declare  martial  law;  but  you  desire,  in 
the  first  place,  that  they  shall  be  tried  by  those  who  are  well  educated 
and  grounded  in  the  law,  when  it  comes  to  trial  ? 

Maj.  RuNCXE.  Yes. 

Senator  Warren.  And  then  you  want  their  cases  reviewed  by  a 
reviewiM  court,  which  is  entirely  outside  of  military  lines  ? 

Maj.  KuNCiE.  Yes,  sir;  because  the  Army  is  supposed  to  be  gov- 
erned by  law;  not  law  prescribed  by  mihtary  authority,  but  by  the 
Congress  of  the  United  States.     That  is  the  fundamental  di£ference. 

Senator  Warren.  Now,  if  I  understand  you  correctly,  you  want 
this  last  court  of  refuge  to  be  absolutely  outside  of  the  Army;  is  that 
right? 

Maj.  RuNCiE.  Outside  of  mihtary  control  in  the  discharge  of  their 
function  as  a  court,  but  within  the  Army,  if  you  please — attached  to  it. 

Senator  Chamberlain.  I  so  understood  him.  You  think  they 
oufi:ht  to  wear  a  uniform  ? 

Maj.  RuNCiE.  Yes,  though  I  think  that  unimportant. 

Senator  Chamberlain.  And  be  a  part  of  the  Army  ? 

Maj.  Runcie.  Yes. 

Senator  Chamberlain.  But  be  outside  of  the  jurisdiction  of  the 
commanding  officer. 

Maj.  Runcie.  Yes,  sir;  in  the  exercise  of  their  judicial  duties. 

Senator  Warren.  They  should  be  of  the  Army  and  serving 
regularly  ? 

Maj.  Runcie.  Yes;  but  the  Judge  Advocate  General,  if  he  pos- 
sessed, for  instance,  the  revisory  power  which  Gen.  Ansell  contends 
he  does  possess 

Senator  Chamberlain.  In  which  you  do  not  agree  ? 

Maj.  RuNdE.  I  do  not  accept  that;  but  in  Uie  exercise  of  that 
power,  if  he  did  possess  it,  he  should  be  absolutely  free  from  that 
control  by  the  General  Staff  which  the  law  now  imposes  on  him. 

Senator  Warren.  He  should  be,  in  one  sense,  next  to  the  President. 

Maj.  Runcie.  Yes. 

Senator  Chamberlain.  Instead  of  being  the  adviser  of  the  mihtary 
authorities,  he  should  be  independent  of  them  ? 

Maj.  Runcie.  Yes. 

Senator  Chamberlain  (continuing).  And  determine  whether  the 
court  had  jurisdiction 

Maj.  Runcie.  Yes. 

Senator  Chamberlain  (continuing).  Whether  the  proceedings  had 
been  regular 

Maj.  Kuncie.  Yes. 

Sexiator  Chamberlain  (continuing).  And  whether,  imder  all  the 
circumstances,  the  case  ought  to  be  modified,  reversed,  or  annulled  ? 

Maj.  Runcie.  Yes,  sir. 

Senator  Warren.  Of  course  in  the  great  multitude  of  these  minor 
affaire  that  happen  to-day  and  are  punished  to-morrow  the  sentence 
is  completed  in  a  week  or  two,  and  you  could  hardly  expect  such 
cases  to  reach  that  court  ? 
Maj.  Runcie.  Oh,  no. 
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Senator  Warren.  You  are  speaking  now  of  the  really  important 
matters  1 

Maj.  RvNCiE.  Important  matters;  yes,  sir. 

Senator  Lenboot.  I  did  not  quite  understand  whether  you  were 
in  favor  of  giving  to  the  judge  advocate's  office,  as  such,  powers  of 
revision  f 

Maj.  RuNCiE.  Oh,  no. 

Senator  "Lbnroot.  Or  for  the  creation  of  a  court  or  both  1 

Maj.  RuNCiE.  Oh,  no.  I  just  made  a  hypothetical  case,  if  the 
Judge  Advocate  General's  office  did  possess  those  powers.  I  think 
it  would  be  much  bettor  if  they  were  vested  in  a  court. 

Senator  Lenroot.  You  stated  that  you  thought  wherever  a  chaise 
was  made  a  court-martial  should  follow;  that  there  should  not  be  a 
discretion  in  the  commandir^  officer  to  declined 

Maj.  RuNCiE.  Oh,  no.  When  a  charge  is  made,  such  proceedings 
should  be  had  as  that  before  a  committing  magistrate  or  before  the 

f;rand Jury  in  a  criminal  case;  that  is,  it  should  be  submitted  to  the 
aw  ofhcer  of  the  commanding  officer. 

Senator  Lenhoot.  Is  not  that  the  practice  now ! 

Maj.  RuNciE.  Not  always. 

Senator  Lenroot.  It  has  been  my  limited  experience  that  where 
charges  are  made  the  matter  is  referred  to  an  investigator  for  a  full 
report  before  a  court-martial  is  ordered, 

Maj.  RuNciE.  I  think  that  is  true  in  the  cases  of  officers,  but  in  a 
great  majority  of  the  cases  of  enlisted  men  that  come  before  the  minor 
courts-martial,  because  of  course  I  have  been  for  a  long  time  out  of 
touch  with  it  and  am  not  familiar  with  details 

Senator  Warren,  I  think  that  is  true,  although  matters  of  hurry 
and  worry  and  lack  of  evidence  may  sometimes  cause  cases  to  he 
taken  up  that  have  not  been  investigated. 

Mai.  RuNCiE.  Yea;  but  in  any  case,  for  instance,  if  a  civilian  feels 
himself  aggrieved  by  the  action  of  an  officer,  on  submitting  proper 
affidavits  setting  forth  the  facts,  it  should  not  be  left  entirely  to  the 
discretion  of  a  commandine  officer  and  the  officer's  legal  advisor, 
who  is,  of  course,  his  subordinate,  whether  the  charges  shall  or  shall 
not  be  tried.  If  the  commanding  officer  to  whom  the  charge  is  sub- 
mitted disapproves  or  refuses  to  proceed,  there  should  be  an  appeal, 
as  from  a  committing  magistrate  to  a  grand  jury. 

Senator  Chamberlain.  What  harm  could  result  from  the  creation 
of  an  appellate  tribunal  in  connection  with  the  Military  Establish- 
ment? What  harm  could  happen  to  the  Government  or  the  Military 
Establishment  after  a  man  was  tried  for  a  crime  and  the  command- 
ing officer  approved  his  sentence  (it  might  be  for  20  years'  imprison- 
ment) if  an  appeal  could  be  taken  by  him  from  the  commanding 
officer  to  the  appellate  tribunal!  All  of  the  time  until  the  tribunal 
disposed  of  his  case  he  would  be  in  confinement,  and  what  harm 
could  ri'siill  Tnim  that  course  of  procedure? 

Mtij.  IUm  n:.  None  at  all;  but  benefit,  as  in  the  case  I  have 
Mferrcii  In. 

Senator  Cuamberlaik.  It  would  give  any  man  the  benefit  of  a 
^al  before  such  a  tribunal. 

Maj.  HiMiK.  Yes.  If  there  had  been  such  a.  tribunal  at  any 
time  after  ikc  Civil  War,  I  have  no  doubt  that  the  gross  injustice 
done  to  (_iin.   Fitz-John  Porter  would  have  been  remedied  by  legal 
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Senator  Chamberlain.  Within  a  few  months  1 

Maj.  RuNCiE.  Within  a  year,  at  most.  » 

Senator  Warren.  As  it  was,  it  was  not  done  for  a  long  time  ? 

Maj.  Runcie.  It  went  for  20  years. 

Senator  Chamberlain.  It  got  into  political  channels,  finally. 

Maj.  Runcie.  Yes.  On  that  court-martial  which  convicted  Gen. 
Porter  there  were  some  officers  who  for  certain  reasons  objected  to 
his  rehabilitation,  and  I  think  that  at  the  end  of  that  inauiry  there 
was  no  dissension,  in  military  opinion,  as  to  Gen.  Porter  s  conduct 
at  the  second  Manassas. 

Senator  Chamberlain.  I  have  no  other  questions  to  ask  unless  the 
other  Senators  have.  May  I  ask  you  one  other  thing?  In  a  few 
words,  what  are  the  inherent  vices  of  the  present  court-martial 
system  ? 

Senator  Lenroot.  Before  he  answers  that,  I  would  like  to  ask  a 
<;uestion  or  two. 

Senator  Chamberlain.  Certainly.     Go  ahead. 

Senator  Lenroot.  I  understood  you  to  say  in  the  beginning  of 
your  testimony  that  you  did  not  think  there  was  any  cure  for  this 
condition  unless  the  Army  was  consolidated  into  brigades  and 
divisions. 

Maj.  Rl^i^tcie.  Not  necessarily;  but  I  mean,  in  more  general  terms, 
unless  it  be  made  a  purely  military  organization;  that  it  should  have 
no  civil  functions;  that  the  War  Department  should  not  be  concerned 
with  building  bridges  over  navigable  streams,  and  things  like  that. 
All  of  those  excrescenses  on  the  Military  Establishment  are  inher- 
itances from  conditions  that  no  longer  exist. 

Senator  Lenroot.  That  is  a  distmct  division,  is  it  not,  that  does 
that  work  ? 

Maj.  Runcie.  No;  it  is  a  part  of  the  Military  Establishment. 

Senator  Lenroot.  It  is  a  part  of  the  Military  Establishment,  so  far 
as  it  is  concerned.     That  only  relates  to  the  board  of  engineers. 

Maj.  Runcie.  Yes;  but  the  Judge  Advocate  General,  lor  instance, 
is  counsel  of  the  Secretary  of  War  in  all  those  matters  that  relate  to 
navigable  waters  and  riparian  rights;  and  they  have  all  sorts  of 
things.  Those  things  have  no  place  in  a  military  establishment. 
But  100  or  140  years  ago,  when  our  Government  was  young  and  the 
executive  departments  were  only  four  in  number,  the  only  engineers 
in  this  country,  were  the  military  engineers,  a  few  that  we  had  gotten 
from  France  and  who  were  the  fathers  of  all  the  engineering  m  our 
country.  Just  as  the  Treasury  Department  continued  for  amny 
vears  to  be  a  catch-all  for  all  executive  functions  which  did  not 

*  

specially  belong  to  any  other  department,  the  War  Department  be- 
<*ame  the  receptacle  for  what  really  amounts  to  a  department  of  public 
works. 

Senator  Lenroot.  Yes;  but  there  is  a  very  good  reason  for  that 
with  this  matter  of  the  engineers,  and  certainly  you  could  not  expect 
the  Government  to  educate  and  maintain  a  large  body  of  engineers 
with  nothing  to  do,  merely  in  preparation  for  their  services  to  be 
utilized  in  tune  of  war,  when  we  have  a  war,  nobody  utilizing  them 
in  efficient  pubHc  service.  When  the  war  came  on,  we  took  practically 
every  one  of  those  inen  and  sent  them  to  France,  and  they  could 
rpn(fer  most  efficient  service. 
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Maj.  RuNciE.  That  really  raises  another  question.  The  Corps  of 
Military  Engineers  should  be  limited  to  the  needs  of  the  mihtary 
service.  The  great  bulk  of  the  engineering  work  is  not  done  by  the 
Corps  of  Engineers.  The  engineers  are  amninistrators  and  disburs- 
ing officers. 

Senator  Lenroot.  Who  does  the  engineering  work  ? 

Maj.  RuNciE.  The  thousands  of  civil  engineers  whom  they  employ. 

Senator  Lenroot.  I  think  you  are  mistaken. 

Maj.  RuNciE.  I  have  been  acquainted  with  them  for  40  years. 

Senator  Chamberlain.  You  go  to  any  of  thede  district  engineer's 
offices  and  you  will  find  two  or  three  of  them  only  are  engineers,  and 
all  the  rest  of  the  force  in  the  office  are  clerical  force  and  draftsmen, 
and  so  on. 

Senator  Lenroot.  Of  the  office  force;  but  in  every  case  that  I 
have  ever  observed,  and  I  am  very  familiar  with  that,  the  chief,  the 
district  engineer,  is  a  competent  qualified  man.  He  does  not  get  su- 
perior quauties  from  his  assistants. 

Senator  Chamberlain.  Probably  not. 

Maj.  RuNCiE.  There  might  be  diflferent  opinions  as  to  that;  but 
the  result  is  the  introduction  into  the  military  establishment  of  an 
incompatible  and  nonmilitary  element.  The  Engineer  officer  who 
has  been  sitting  in  an  office  and  looking,  however  well,  after  river 
and  harbor  work,  loses  his  military  character. 

Senator  Lenroot.  What  would  he  do  if  he  did  not  do  that  ? 

Maj.  RuNCiE.  If  we  had  brigade  and  division  posts,  every  one  of 
them  would  have  its  complement  of  engineer  oflacers,  as  well  as  of 
medical  officers  and  ordnance  officers,  and  they  'jvould  devote  them- 
selves to  the  preparation  of  the  mihtary  material  which  falls  to  the 
part  of  their  corps,  to  the  construction  and  maintenance  of  military 
works  and  the  training  of  engineer  troops.  I  think  there  is  no  ques- 
tion but  that  the  engineering  talent  of  our  country  developed  by  the 
engineering  schools  of  our  country  is  quite  competent  to  take  care  of 
the  civil  engineering  that  our  Government  has  to  have  done. 

Senator  Lenroot.  It  is  quite  competent  to  do  it;  but,  having  in 
mind  the  condition  of  the  Treasury,  it  becomes  somewhat  of  an  ele- 
ment if  we  can  utilize  to  do  that  work,  without  loss  of  efficiency  in 
their  own  sphere,  these  men  we  have  educated. 

Maj.  RuNCiE.  The  engineer  who  distinguishes  himself  in  engineer- 
ing work  is  educated  at  his  own  expense.  If  we  want  military  en- 
gineers we  should  take  educated  engineers  and  give  them  the  neces- 
sary training  to  equip  them  for  military  work,  I  think,  instead  of 
reversing  the  process. 

Senator  Lenroot.  Then,  you  would  not  educate  engineers  as  such 
at  West  Point  at  all  ? 

Maj.  RuNOiE.  No,  not  any  more  than  we  educate  medical  officers. 
We  do  not  educate  engineers  at  West  Point.  We  can  not  make  an 
engineer  with  six  months  of  engineering  at  that  school. 

Senator  Lenroot.  Is  that  all  that  he  has  ? 

Maj.  RuNCiE.  Yes;  that  is  practically  all. 

Senator  Chamberlain.  They  just  appoint  the  first  five  in  each 
class  to  the  engineering  class. 

Maj.  RuNCiE.  That  is  it.  We  might  as  well  just  take  the  first  six: 
men  in  the  class  and  send  them  to  a  medical  school  for  six  months' 
instruction  in  medicine,  and  then  call  them  medical  officers. 
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Senator  Warren.  Nearly  all  the  men  go  into  the  Infantry  and 
Cavalry  afterwards. 

Maj.  RuNCiE.  That  raises^  of  course,  another  question  which  I 
think  should  receive  serious  attention.  It  costs  approximately 
S20,000  to  put  a  cadet  through  the  Military  Academy. 

Senator  Warren.  It  costs  the  Government  that? 

Maj.  RuNCiE.  Yes. 

Senator  Warren.  And  it  costs  the  cadet  something,  too  ? 

Maj.  RuNCiE.  Nothing. 

Senator  Warren.  It  costs  him  in  certain  ways? 

Maj.  RuNCiE.  Nothing. 

Senator  Warren.  In  other  words,  he  can  not  pay  for  his  uniforms 
and  living  from  the  money  taken  from  his  salary.  At  least,  they  do 
not,  most  of  them. 

Maj.  RuNCiE.  The  income  of  a  cadet,  what  ho  actually  receives  in 
value  while  he  is  also  receiving  his  education,  is,  or  was  until  a  short 
time  ago,  at  least,  greater  than  the  income  of  the  average  wage- 
earning  family  in  the  United  States. 

Senator  Warren.  It  was  intended  to  cover  his  expenses,  I  under- 
stand. 

Maj.  Rl^cie.  Yes;  but  it  is  greater  than  that  of  the  average  wage- 
earning  family  of  the  United  States.  Less  than  two  years  ago  the 
Secretary  of  the  Interior,  as  chairman  of  the  board  that  looked  into 
the  remuneration  of  railroad  employees,  found — I  am  quoting  only 
from  memory — that  something  over  50  per  cent  of  the  railroad 
employees  of  the  country  received  not  more  than  $75  per  month,  and 
that  something  like  80  per  cent  of  them  received  not  more  than  $100 
a  month.  The  pay  and  allowances  of  a  cadet  while  receiving  his 
education  will  be  at  least  $100  a  month,  and  in  addition  to  that 
approximately  three  times  as  much  will  be  spent  on  him  as  is  given  to 
him. 

Senator  Lexroot.  To  get  back:  If  I  understand  you,  in  your  mind 
there  are  two  paramount  evils  to  be  remedied.  One  is  the  lack  of  all 
authoritative  mterpretation  of  law  binding  on  courts-martial. 

Maj.  Runcie.  Yes. 

Senator  Lexroot.  And,  second.  Is  the  arbitrary  power  of  the 
commanding  officer  as  to  court^s-martial  ? 

Maj.  Runcie.  Yes. 

Senator  Lexroot.  If  we  had  a  military  court  of  appeals,  with  their 
decisions  to  be  published  and  building  up  a  body  of  military  law,  with 
the  doctrine,  as  you  said,  of  stare  decisis  binding  on  all  courts-martial, 
would  we  not  do  a  very  great  deal  to  remedy  present  conditions  ? 

Maj.  RrxciE.  I  think  you  would  overcome  at  least  three-fourths 
of  the  injustice  that  results  not  only  in  positive  wrong,  but  in  failure 
to  do  jastice.  by  omission,  at  present. 

Senat^ir  Chambeulaix.  What  remedy  have  you  for  the  other  one- 
fourth  that  it  would  not  reach  ? 

Maj.  RrxciE.  I  leave  that  quarter,  as  wo  say  in  the  courts  of  law, 
with  which  we  are  all  familiar —  - 

Senator  Chamberlaix.  It  is  hard  to  find  a  renicdv  I 
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Mai.  RuNOiE.  It  is  hard  to  find  a  remedy.  We  charge  that  to  the 
fallibility  of  human  judgment  and  intelligence,  even  with  the  best  of 
motives! 

But  even  underlying  all  this  is  a  much  more  serious  question.  All 
of  this  legislation  treats  only  symptoms ;  it  does  not  go  to  the  cause 
of  the  disease;  and  until  there  is  a  military  establishment,  legislation 
will  fail  to  cure  the  defects  of  our  present  organization. 

Senator  Chamberlain.  That  is  all  I  care  to  ask  the  major. 

Senator  Warren.  Have  you  anything  further  to  submit  ? 

Maj.  RuNCiE.  No,  sir. 

(Thereupon,  at  3.20  o'clock  p.  m.,  the  subcommittee  adjourned 
to  meet  at  1  o'clock  p.  m.  on  Monday,  August  18,  1919.) 
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MENT  OF  THE  ARTICLES  OF  WAR. 


MONDAY,  AUGITST  26,  1919. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Washington^  D.  C. 

Tlie  siUKonmiittee  met,  pursuant  to  the  call  of  the  chairman,  in 
tlio  room  of  the  Committee  on  Appropriations  in  the  Capitol,  at  10 
o'chvk  a.  ni..  Senator  Irvine  L.  Lenroot  presiding. 

I*resent:  Senator^:  Lenroot  (acting  chainnan)  and  Chamberlain. 

Senator  I.enroot.  Will  you  proceed  now,  Gen.  Ansell,  and  make 
fcurh  stateMient  as  you  desire? 

STATEMENT  OF  HE.  SAMUEL  T.  AHSELL,  FOBMEBLT  BBIOADIEE 
OENEBAL  AND  ACTINO  JUDGE  ADVOCATE  OENEBAL,  UNITED 
STATES  ABHT. 

Mr.  Axseix.  Mr.  Chairman  and  gentlemen,  the  subject  of  mili- 
tary justice  is  one  in  which  I  think  every  Army  officer  ought  to  be 
si)ecially  interested,  and  the  jxjople  tliemj^elves  generally  interested. 

I,  niy^'lf,  have  been  specially  interested  in  this  subject  since  mv 
cadet  (l:iys.  The  sy.-tein  of  militarv  justice  that  is  oui*s,  it  has  al- 
wjiys  ap|>eared  to  me,  doe-?  not  fit  the  kind  of  army  with  which  we 
rnu-t  fight  the  battles  of  this  country:  that  is,  an  army  that  is  not 
co:ii|H)-ed  of  ^)rofe.-sional  soldiei's  entirely — a  standing  army — but 
an  army  (hat  is  cremated  for  the  emergency  out  of  our  citizenship. 

Tlie  old  idea  has  been  that  a  court-martial,  which  is  the  agency 
for  executing  the  disciplinary  law  of  the  Army,  is  a  rough  and 
nvuly  tribimal,  and  must  necessarily  be  so;  that  it  is  not  a  court  at 
all:  that  it  is  an  agency  of  a  military  commander  to  investigate 
liwU  and  re<-ommend  vvhat  disciplinary  action  ought  to  be  taken; 
that  it  is  a  l)o<ly  res[)onding  purely  to  the  exigencies  of  a  military 
situation:  not  a  normal  thing,  not  governed  bv  principles  of  law  at 
•11. 

That  was,  as  I  shall  show  later  on,  the  old  continental  idea,  and  it 
was  the  theory  of  the  system,  was  indeed  the  system,  which  we  our- 
selves adopted,  rather  witlessly,  when  we  established  this  Govern- 
ment. 

1  think  it  is  bv  reason  of  this  that  courts-martial,  as  we  under- 
>1and  them,  have  really  never  had  the  confidence  of  our  people. 
They,  as  a  rule,  have  been  sneered  at  by  the  legal  profession,  and  it 
has  bfH»n  pointed  out  by  great  lawyers,  beginning  with  Blackstone, 
that  they  were  not  to  be  regarded  as  courts  at  all;  that  the  law  gov- 
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eming  them  was  not  law  at  all,  in  any  proper  sense,  and  that  they 
were  not  to  be  relied  upon  as  legal  tribunals. 

Throughout  my  experience  in  the  Army  I  have  observed,  too  fre- 
quently, that  courts-martial  in  our  system 

Senator  Lenroot.  Might  I  suggest  that  at  this  point  it  might  be 
well  for  you  to  state  when  you  graduated  from  West  Point,  and 
what  your  experience  has  been. 

Mr.  Ansell.  I  graduated  front  West  Point  in  1899,  was  immedi- 
ately thereafter  assigned  to  the  Eleventh  Infantry  as  a  line  officer, 
served  first  in  Porto  Rico  and  then  went  to  the  Philippines  in  1900, 
and  stayed  there — serving  part  of  the  time  with  the  civil  govern- 
ment— until  the  insurrection  was  over.  In  1902  I  left  the  Philippines 
and  went  to  West  Point  as  an  instructor  in  law,  and  remained  there 
on  such  duty  until  1904,  when  I  applied  again  to  rejoin  my  regi- 
ment, stationed  at  Fort  Russell.  1  served  with  my  regiment  then 
until  1906,  when  I  was  again  assigned  to  West  Point  as  instructor 
in  law. 

I  remained  at  West  Point  until  1909,  when  I  was  ordered  to  the 
Philippines,  and  while  there  was  detached  for  duty  with  the  civil 
government,  at  the  same  time,  however,  performing  the  duties  of 
judge  advocate  of  the  Province  of  Mindanao,  which  was  under  the 
command  of  Gen.  Pershing. 

I  returned  from  the  Philippines  in  1911  and  was  assistant  judge 
advocate  of  the  Department  of  the  East  until  1912 — for  a  year — 
and  was  then  ordered  to  duty  in  the  office  of  the  Judge  Advocate 
General,  in  1912,  where  I  have  been  ever  since. 

My  duties  in  the  office  of  the  Judge  Advocate  Greneral  were,  until 
the  beginning  of  this  war,  those  of  legal  adviser  to  the  civil  juris- 
diction of  the  War  Department,  including  control  of  the  rivers 
and  harbors  and  I'eservations — such  other  civil  matters  as  come 
imder  the  War  Department  jurisdiction. 

I  was  also,  by  special  assignment,  counsel  for  the  governments 
of  Porto  Rico  and  of  the  Philippines?  before  the  courts  ot  the  United 
States. 

My  line  service,  then,  includes  a  service  with  the  Infantiy  of 
something  less  than  five  years,  and  something  less  than  two  years  of 
that  time  was  in  active  service  in  the  field  in  the  Philippine  Islands. 
The  rest  of  my  service  has  been  in  the  law  department  of  the  Army 
and  on  special  assignment  as  counsel  for  the  insular  governments. 

Senator  Lenroot.  When  did  you  resign? 

Mr.  Ansell.  I  resigned  on  the  21st  of  July  last. 

Shortly  after  the  war  broke  out,  by  virtue  of  being  the  senior 
officer  in  the  department,  I  became  the  head  of  the  Judge  Advocate 
General's  Department  during  the  absence  of  Gen.  Crowder,  when  he 
was  performmg  the  duties  of  Provost  Marshal  General. 

In  October  of  1917  I  was  appointed  brigadier  general  and  Jud^ 
Advocate,  and  retained  as  Acting  Judge  Advocate  General  while 
the  Judge  Advocate  General  himself  was  performing  the  duties 
of  the  Provost  Marshal  General. 

During  the  greater  part  of  the  war  I  was  Acting  Judge  Advocate 
General,  in  the  sense  that  I  was  senior  officer  on  duty  in  that  de- 
partment. That  does  not  mean  that  I  was  responsible  for  the  poli- 
cies of  the  office,  since  a  man  succeeding  by  mere  virtue  of  senioritv 
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ean  not  be.  In  order  to  be  responsible  for  the  policies  of  the  office 
a  man  must  be  assigned  under  section  1132  of  tne  Bevised  Statutes 
as  acting  chief  of  bureau. 

With  no  other  purpose  than  that  of  responding  to  the  chairman's 
question,  I  mention  the  fact  that  while  in  the  latter  days  of  1917  an 
order  was  published,  reciting  that  it  was  by  direction  of  the  Presi- 
dent, appointing  me  Acting  Judge  Advocate  General  of  the  Amiy, 
that  order  was  revoked.  I  was  not  in  charge  of  the  policies  of  the 
office.   I  made  no  appointment^  to  the  office  during  the  war. 

Senator  Lensoot.  You  said,  General,  that  order  was  revoked?  Did 
I  understand  you  correctly  ? 

Mr.  AxsELi^.  Yes,  sir. 

Senator  Lenroot.  How  long  after  the  order  was  published? 

Mr.  Anseli-.  I  think  the  or(ler  was  never  published  in  printed  form. 
It  was  delivered  to  me  in  the  usual  typewritten  foiin,  properly  au- 
thenticated, and  I  should  say  within  a  week  after  it  was  delivered  to 
nie  it  was  i^evoked  or  suppressed  or  otherwise  made  ineffectual. 

I  think  that  we  might  as  well  understand  right  hero — and  I  say 
this  in  no  spirit  of  criticism,  but  as  a  fact — that  my  views  with  re- 
spect to  the  administration  of  military  justice  were  not  concurred  in 
by  those  bureau  chiefs  of  the  War  Department  who  have  most  to  do 
with  the  government  and  regulation  of  the  exercise  of  military  com- 
mand. My  views  were  not  concurred  in,  speaking  more  specifically, 
by  the  then  Acting  Chief  of  Stiaff ,  and  by  the  Inspector  General  of  th^ 
Army,  and  though  at  first  they  were,  later  they  were  not  concurred 
in  by  the  Judge  Advocate  General  hiniself.  I  think  it  is  in  point  to 
state  right  here  that  the  first  great  difference  of  view  between  me 
and  the  War  Department — ^by  which  term  I  mean  those  bureaus  the 
chiefs  of  which  I  liave  just  mentioned,  with  whom  the  Secretary  of 
War  him^ielf  fijially  concurred — came  about  shortly  after  I  had  as- 
sumed charge  of  the  office. 

There  came  to  the  office,  which  at  that  time  consisted  of  myself 
and  14  civil  lawyers  and  one  retired  officer  of  the  Army,  a  case 
Ivmx  the  Department  of  Texas,  which  has  become  something  of 
a  cause  celebre  respecting  military  justice  during  the  war.  That 
c;i>e  was  a  ca.se  of  about  a  dozen  noncommissioned  officers  of  the 
Array  who  had  been  tried  upon  the  charge  of  mutiny.  It  was 
perfectly  obvious  to  all  of  us  that  the  men  ought  not  to  have  b^en 
nied  at  all,  and  tliat  such  trial  as  they  hud  was  illegal  in  many 
i>*bpects.  The  charge  itself  was  imperfect  as  a  matter  of  law;  the 
•lefense  made  for  them  was  not  such  defense  as  ought  to  have  been 
made  for  theia,  and  the  counsel  that  they  had  did  not  give  them 
that  full  assistance  which  ought  to  have  been  given  them.  Their 
rights  were  generally  disregarded  during  the  trial,  and  their  right 
lo  make  defense  and  to  make  the  proper  iucjuiry  into  the  sufficiency 
of  the  charge  and  the  proceeding.  They  had  been  court-martialed 
i^pon  charges  that  had  been  preferred  by  a  young  West  Point  officer 
^lio  was  not  an  experienced  nuin,  wlio  ought  not  to  have  pre- 
fmed  the  charges  at  alL  whose  conduct  itself  was  lawless  and 
arbitrarj'  and  wrong,  and  who,  in  mj^  iudgment,  ought  to  have 
Iwn  court-martialed  himself  for  his  part  in  this  affair. 

But  this  case  went  through  the  entire  proceeding,  from  the  bot- 
tom to  the  top  of  the  military  hierarchy — the  top  of  the  hierarchy 
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being  a  major  general  in  command  of  the  department — without 
the  discovery  or  detection  of  any  of  these  errors;  or  if  they  were 
discovered  they  were  ignored ;  with  the  result  that  this  trial,  which 
was  wron^  in  its  inception,  and  in  which  the  legal  rights  of  the 
accused  were  at  no  point  protected,  resulted  in  the  dismissal  of 
these  old  noncommissioned  officers  of  the  Army  from  the  Army  of 
the  United  States,  in  disgrace,  and  in  their  being  sentenced  to  long 
terms  of  confinement  in  the  penitentiary  for  this  most  heinous, 
perhaps,  of  all  military  offenses,  mutiny. 

Senator  Chamberlain.  General,  pardon  me;  I  am  not  familiar 
with  the  case,  of  course:  but  you  are  making  a  record  here.  As  a 
matter  of  fact,  these  men  were  tried  for  mutiny  because  they  had 
refused  to  obey  an  order? 

Mr.  Ansell.  Yes,  sir. 

Senator  Chamberlain.  Will  you  just  put  in  the  record  the  facts 
out  of  which  this  charge  of  mutiny  grew  ? 

Mr.  Ansell.  The  origin,  as  I  remember  it — I  must  be  fairly 
familiar  with  it,  having  gone  over  it  so  many  times,  but  I  am  speaking 
from  memory — was  this : 

These  noncommissioned  officers,  and  perhaps  other  men  of  the  bat- 
teries, were  engaged  in  some  mild  form  of  gambling  in  the  com- 
pany street — perhaps  the  shooting  of  craps  or  some  such  game.  This, 
of  course,  is  in  violation  of  the  standinfT  orrlors  of  camps  of  the 
Army  generally.  It  ought  to  be  stated,  however,  that  as  a  human 
fact  it  is  one  of  those  things  which,  when  unaccompanied  by  dis- 
order, a  man  used  to  the  handling  of  men  closes  his  eyes  to  or  other- 
wise gets  rid  of  without  the  application  of  harsh  disciplinary  me^is- 
ures.  However,  this  young  officer  put  thCvSe  noncommissioned  officers 
in  arrest  in  quarters  for  their  participation  in  this  mild  gambling. 
It  is  according  to  lonjr-standing  ordei-s  of  the  War  Department  that 
a  noncommissioned  officer  when  placed  in  arrest  in  quarters  performs 
no  duty.  In  that  respect  he  is  like  an  officer.  He  is  deprived  of  all 
his  official  powers  and  functions  during  the  period  of  that  status% 

This  young  officer,  however,  the  next  morning,  obser^nng  that  these 
noncommissioned  officers  were  not  present  at  the  early  drill  forma- 
tion, made  inquiry,  and  they  said  to  him  that  having  boon  put  in 
arrest  they  felt  obliged  respectfully  to  say  to  him — ^and  they  did  re- 
spectfully say  to  him — ^that  as  long  as  they  were  in  arrest  they  could 
not  go  to  drill,  for  the  obvious  reason  that  in  accordance  with  the 
orders  of  the  War  Department  thev  could  exorcise  none  of  their  func- 
tions as  noncommissioned  officers.  Notwithstanding  this  obvious  truth, 
and  notwithstanding  the  vers^  proper  and  respectful  demeanor  of  the 
men  when  they  asserted  their  right  under  this  standing  order  of  the 
department,  the  young  officer  ordered  them  to  drill ;  and  again  they 
said  that  if  they  should  go  to  drill  they  oujsrht  to  be  released  from 
arrest.  There  was  no  concerted  action.  It  was  a  thing  well  under- 
stood, however  by  all  noncommissioned  officers  and  doubtless  the 
voices  of  the  few  who  spoke  were  the  voices  of  them  all. 

After  the  young  officer  threatened  them  with  charges  of  mutiny, 
told  them  that  charges  of  mutiny  would  be  preferred  because  of  the 
fact  that  all  were  disobeying,  as  he  called  it,  his  orders,  he  marched 
them  off  to  the  ^ard  house  and  put  them  in  close  confinement, 
charged  with  mutiny.    Of  course,  mutiny  must  be  a  concerted  action 
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on  the  part  of  those  under  military  authority,  concerted  lawless  ac- 
tion, with  an  intent  to  subvert  and  assume  military  authority.  That 
is  what  they  were  charged  with,  mutiny,  and  that  is  what  they  were 
tried  and  punished  for. 

Now,  when  that  case  got  to  the  department,  it  was  perfectly  patent 
not  only  that  this  state  of  aflfairs — ^the  facts — did  not  sustain  the 
charge  of  mutiny  at  any  point,  but  that  the  charge  itself  was  im- 
properly drafted  in  that  it  did  not  set  out  all  the  essential  eleuients 
of  the  mutiny,  and,  furthermore,  that  during  the  progress  of  the 
trial  the  substantial  rights  of  the  men  themselves  at  many  points 
were  not  protected,  so  that  everybody  conceded  that  without  applying 
meticulous  tests  to  the  legality  of  this  proceeding,  it  ought  not,  if 
it  could  be  tested  by  law,  to  stand. 

Senator  Lekroot.  May  I  ask  you  there,  was  tlie  verdict  of  the 
court-martial  approved  by  the  commanding  officer? 

Mr.  An  SELL.  Yes,  sir. 

Senator  Lenroot.  Did  it  go  from  there  direct  to  your  office? 

Mr.  Ansell.  Yes,  sir. 

Senator  Lexroot.  Did  the  record  affirmatively  show  that  at  the 
time  of  the  action  complained  of  the  noncommissioned  officers  were 
under  arrest? 

Mr.  Ansell.  Yes,  sir. 

Senator  Lenroot.  That  api^eared  on  the  face  of  the  record  ? 

Mr.  Ansell.  Yes,  sir;  the  facts  I  have  given  here. 

Senator  Lenroot.  That  appeared  upon  the  record  of  the  court- 
martial  ? 

Mr.  Ansell.  Yes,  sir.  Tliis  was  at  the  beginning  of  the  war, 
ftnd  we  knew,  of  course — expected — that  there  would  be  many  like 
cases;  and  that  brought  us  face  to  face  with  the  fact  that  under  the 
practice  of  the  War  Department,  as  suggested  at  that  time,  although 
the  f)n>ceedin<rs  might  <  ontain  errors  of  law  that  at  least  measured 
up  to  reversible  error  if  not  annihilating  error,  it  was  the  practice 
of  the  War  Department  to  ray,  and  to  act  accordingly,  that  not- 
witlistanding  such  error  it  was  not  reviewable  and  was  therefore 
incurahlt*.  In  other  wor^^.  the  War  Department  at  that  time  held 
that  the  proceedings,  fin(!in<rs,  and  jiul^iinent  of  a  court -nrartial  are 
final  l>evond  all  remedial,  curative  power,  when  those  proceedings 
and  judgment  are  once  approved  by  the  commanding  general  who 
hmnght  that  court  into  being,  regardless  of  whatever  errors  of  law 
were  committed  in  the  proceedings;  and  that,  conceding  tliat  tlie 
record  was  full  of  such  errors,  it  could  not  be  examined. 

Senator  Lenroot.  That  is  to  say,  that  the  only  power  of  liiirluM* 
authorities  and  officials  would  be  in  the  exercise  of  clemency? 

Mr.  Ansell.  Yes:  that  there  was  no  way  of  modifying  the  judg- 
ment, whatever.  It  was  beyond  all  review  regardless  of  its  con- 
i'eded  illegality. 

Senator  Chamberlain.  Do  not  leave  that  open  in  the  record  to 
inLsimderstanding.  You  do  not  mean  that  that  power  existed  in  the 
Judge  Advocate  General,  when  you  speak  of  the  power  to  exercise 
clemencv  ? 

Senator  Lenroot.  No  ;  I  meant  if  exercised  by  the  President. 

Mr.  Ansell.  The  Judge  Advocate  General's  office  has  been  in  such 
cases  limited  to  the  power  of  exercising  clemency  in  an  advisor}^ 
way. 
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Senator  Chamberlain.  Yes, 

Mr.  Ansell,  So,  that  the  situation  at  the  beginning  of  the  war 
was — ^and  it  is  still  largely  the  situation — that  a  court-martial 
judgment  can  not  be  modified  by  any  power  on  earth  no  nuitter  what 
prejudicial  errors  of  law^  wei'e  committed  in  the  proceeding.  It  is 
around  that  proposition  that  the  whole  controversy — if  we  can  refer 
to  it  as  a  controversy,  and  I  presume  we  rnay — revolves.  I  contend 
in  short,  that  a  court-martial  is  a  court;  that  it  is  a  court  ci'eated 
by  Congi'ess  under  its  power  to  make  rules  and  regulations  for  the 
government  of  the  Army;  that  it  is  just  as  much  of  a  court,  thoucrh 
not  a  part,  evidently,  ot  the  Federal  judiciary,  as  the  courts  of  the 
District  of  Columbia  are  courts;  that  it  is  thei'e  to  api)lv  the 
law  of  Congress  passed  in  this  regard;  that  there  is  to  be  a  trial,  and 
that  the  law  contemplates  a  fair  trial,  with  all  that  that  term  means; 
that  the  court  being  a  court,  it  is  to  be  governed  by  law  from  be- 
ginning to  end ;  and  that  if  it  commits  errors  of  law  there  ought  to 
be  some  method  of  correcting  those  errors  if  prejudicial,  and  modify- 
ing the  judgment  accordingly. 

We  sought,  all  of  us,  and  independently,  regarding  it  as  a  most 
important  matter,  at  the  beginning  of  this  great  w^ar,  because  obvi- 
ously all  powei*s  affecting  courts-nuirtial  are  powers  conferred  by 
Congress  itself,  to  discover  some  statutory  authority  for  modifying 
judgiDonts  of  courts-martial  in  cases  of  this  sort,  w^here,  if  they 
could  be  tested  by  law,  they  were  concededly  illegal, 

Several  of  the  officers  of  the  department  came  at  once  upon  that 
section  of  the  Revised  Statutes  of  the  United  States,  section  1199, 
whidi  provides  that  all  proceedings  of  couii^s-martial  shall  be  re- 
ceived m  the  office  of  the  Judge  Advocate  General,  and  by  him  be 
revised. 

In  the  pursuit  of  that  study,  various  memoranda  were  written  by 
various  officers,  various  conferences  were  held,  and  finally,  without  a 
single  dissent,  the  officei*s  on  duty  with  that  office  agreed  that  within 
this  statute  was  to  be  found  the  power  to  revise  the  judgments  of 
courts-martial.  At  that  time  the  Judge  Advocate  General  was  not 
on  duty  in  the  office,  but  he  agreed  with  me  that  the  power  was  ad- 
visable, that  it  ought  to  be  located  there;  that  it  ought  to  exist;  and 
he  expressed  his  concurrence  with  my  efforts  to  deduce  it  out  of 
that  statute.    Later  on,  he  changed  his  mind. 

Senator  Lenroot.  Have  you  rendered  a  written  opinion  that  he 
concurred  in? 

Mr.  Anseix.  Yes;  that  opinion  is  in  the  record  of  the  hearings 
upon  3'^our  bill — the  Chamberlain  bill — Senator  Chamberlain,  of  tlie 
last  session  of  the  last  Congress.  Whether  you  wish  it  put  in  the 
record  of  these  hearings  or  not,  I  do  not  know,  Mr.  Chairman. 

Senator  Chamberlain.  Wliat  do  you  think  about  it,  Senator  Len- 
root, that  it  ought  to  be  printed  or  not? 

Senator  Lenroot.  You  are  more  familiar  with  how  material  that 
is  going  to  bo  to  your  issue,  and  I  will  accept  your  suggestion,  what- 
ever it  is,  about  that. 

Senator  Chamberlain.  I  think  probably  it  ought  to  go  in. 

Senator  Lenroot.  Very  well. 

Mr.  An  SELL.  Then  I  ask  permission  to  insert  at  this  point  the 
office  opinion  in  the  mutiny  case  above  referred  to — the  office  opinion 
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in  suppoi*t  of  the  action  taken  in  that  case ;  and  I  think,  in  fairness, 
the  counter  opinion  of  the  Judge  Advocate  General  and  the  ruling 
of  the  Secretary  of  War  ought  to  be  included  at  this  point,  also. 

Senator  Cha:mb£blain.  very  well. 

Senator  Lenroot.  Yes. 

(The  documents  referred  to  and  the  ruling  of  the  Secretarv  of 
War  are  here  printed  in  full  as  follows:) 

AXSKLL  EXHIBIT  A. 

OFH4X  OPINION    O*'   BBIU.   tiKN.    S.  T.    ANSKLL,    ACTINCJ    .It  IKJE   ADVOCATK  liKNKRAF. !    HK 
RKVISOKV    WAVKK   OVKK    roiRTS-M ARTl AI.    PK(X'KEl>IN(i8    AND   SKN TKNCKS. 

W AR  Depabtm  e X  r, 
Off  UK  OF  the  JrixiK  Advocate  General, 

Wtifthhujton.  1).  r..  Xorvmhrr  UK  V.^tl. 

Mt*(uorniHUini  for  the  Secretary  of  War 
(For  his  personal  consideration). 

SubjfH-t :  Authority  vested  in  the  Judge  Advocate  General  of  the  Army  by  sec- 
tion J19t>,  Uevlsod  Statutes,  to  *'  receive,  revise,  and  cause  to  be  recorded 
the  i»rtH?tHHlin;;8  of  all  courts-martial,  courts  of  inquiry,  and  military  com- 
Uiis.sion8.  anfl  i)erforin  such  other  duties  as  have  been  performed  heretofore 
by  the  Judpe  AdvcK-ate  General  of  the  Army." 

1.  It  is  my  duty  to  brinp  to  your  attention  and  present  to  you  my  views  uixm 
II  lonu-f^xi-^tinp:  situation  which  arose  out  of  an  ill-considered  and  erroneous 
•  hanpre  <»f  attitude  \\\hm\  the  jwirt  of  this  office  that  occurred  within  a  score  of 
y**:irs  after  the  ch^se  of  the  (Mvil  War — a  situation  which  has  endured  ever 
MiH-i-  ill  the  face  <»f  the  law  and  i:i  spite  of  attending  ditttculties  but  without 
re<'xa  nil  nation,  and  which  has  profoundly  affected  the  administration  of  mili- 
tary justice  in  tmr  Army.  I  refer  to  the  practice  of  this  office,  adopte<l  it  seems 
in  the  early  eighties,  to  the  effect  that  errors  of  law,  api>earing  on  the  record, 
«.ccurrinj;  in  the  pr*>cedure  of  courts-martial  having  jurisdiction  however  grave 
and  prejudicial  such  errors  may  be,  are  absolutely  beyond  all  power  of  r<*view. 
This  nonus<»r  of  power  which  Congress  authorized  and  required  this  office  to 
exen*is4»,  has.  In  numberless  lnstan<*es  of  court-martial  of  members  of  our  Mili- 
tary Est;'blishnient,  resulted  in  a  denial  of  simple  justice  guaranteed  them  by 
law.  ruder  the  nile,  concededly  illegal  and  unjust  court-martial  sentences, 
when  once  approved  and  orderetl  executed  by  the  authorities  behiw,  pass  beyond 
iiU  corrwtlve  i>ower  here  and  can  never  be  remedied  in  the  slightest  degree  or 
iiiodified.  except  by  an  exercise  of  Executive  clemency — an  utterly  inadequate 
remedy,  in  that  it  must  proceed  upon  the  predicate  of  legality,  can  operate  only 
«»n  unexecuted  punishment,  and.  besides,  has  no  restorative  powers. 

2.  The  last  and  most  flagrant  case  of  the  many  recent  ones  which  have  moved 
me  to  exercise  an  authority  of  this  office  which  has  long  lain  dormant,  perhaps 
<lenie<l.  In  respect  of  which  I  address  you  this  memorandum,  was  the  recent 
ri.se  of  the  trial  and  conviction  for  mutiny  of  12  or  15  noncommissioned  officers 
of  Battery  A  of  tlie  Eighteenth  Field  ArtlUery,  resulting  in  sentencing  them  to 
•h'shoiiorable  discharge  and  long  terms  of  imprisonment.  Those  men  did  not 
<iin)nilt  luutiny.  They  were  driven  into  the  situation  which  served  as  the  basis 
«»f  the  charge  by  the  unwarranted  and  capricious  conduct  of  a  young  officer 
n»uinia Tiding  the  battery  who  had  been  out  of  the  Military  Academy  but  two 
yi-an*.  Notwithstanding  the  offense  was  not  at  all  made  out  by  the  evidence  of 
rword.  notwithstanding  the  oppressive  and  tyrannical  conduct  of  the  batteiy 
nfiDmander.  notwithstanding  the  unfair  and  unjust  attitude  of  the  judge  advo- 
nite.  which  also  appeared  on  the  record,  these  noncommissioned  officers  were 
<-xi>elIe<l  from  the  Army  in  dishonor  and  sentenced  to  terms  of  imprisonment 
ranging  from  .seven  to  three  years.  The  court  hatl  jurisdiction,  and  its  judg- 
ment and  sentence  for  that  reason  could  not  be  pronounced  null  and  void,  but 
iTH  eonduct  of  the  trial  involved  the  commission  of  many  errors  of  law  which 
appeared  ujwn  the  face  of  the  record  and  justified,  upon  revision,  a  reversal  of 
that  judgment.  That  case  showed  the  extreme  and  urgent  necessity  of  a 
ivxamination  of  my  powers  in  such  cases,  and,  after  thorough  consideration 
and  with  the  concurrence  of  all  my  office  associates.  I  took  action  in  that  case 
and  concluded  my  review  as  follows : 
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"  In  the  exercise  of  the  power  of  revision  conferred  upon  me  by  section  1199, 
Revised  Statutes  of  the  United  States,  I  hereby  set  aside  the  judgment  of  con- 
viction and  the  sentence  in  the  case  of  each  of  these  several  defendants  and 
recommend  that  the  necessary  orders  be  iasued  restoring  each  of  them  to  duty." 

Since  this  involves  a  departure  from  long-established  peace-time  administra- 
tion of  this  office,  I  deem  It  my  duty  to  acquaint  you  with  the  reasons  therefor. 

3.  You,  Mr.  Secretary,  and  your  immediate  mllitao'  advisers,  can  never  ap- 
preciate, I  think,  the  full  extent  of  the  injustice  that  has  been  done  our  men 
throujrh  the  operation  of  this  rule.  Officers  of  our  Army,  howsoever  sympa- 
thetic, can  not  approach  a  proper  appreciation  of  the  depthi  extent,  and  gen- 
erality of  the  injustice  done,  unless,  through  service  in  this  office,  they  have 
seen  the  thing  in  the  aggregate.  A  proper  sense  of  the  injustice  can  be  felt 
only  by  those  who  exerci.^e  immecllately  the  authority  of  this  office.  Indeed, 
those  thus  experienced  can  gather  the  full  impression  of  the  wrong  done  only 
by  a  complete  mental  inclusion  of  that  vast  number  of  cases  where  concededly 
corrective  power  ought  to  have  been,  but  was  not.  exercised  in  each  year  of 
the  past  fortj'-odd  years.  My  entire  service,  during  all  of  which  I  have  been 
keenly  sensible  and  morally  certain  that  the  office  practice  was  wrong,  my 
six  years'  service  In  this  office  during  which  I  have  borne  witness  to  hundreds 
of  Instances  of  conceded  and  uncorrected  injustice — all  of  this  has  never  serve<l 
to  Impress  me  with  the  full  sense  of  the  wrong  done  to  the  individual  and  lu 
the  service  .so  much  as  1ms  tJie  experience  of  my  present  brief  incumbency  of 
this  office  during  this  war.  What  is  true  in  my  case  is  true,  so  they  advise  me, 
of  my  as.sociates.  During  the  past  three  months,  in  scores,  if  not  hundreds  ot 
cases  carrying  .sentence  of  dishonorable  expulsion  from  the  Army  with  the 
usual  Imprisonment,  this  office  has  emphatically  remarked  the  most  prejudicial 
error  of  law  In  the  proceedings  leading  to  the  judgment  of  conviction,  but  im- 
pelled by  the  long-establIshe<l  i)ractlce  has  !)eeii  able  to  do  no  more  than  point 
out  the  error  and  recommend  Executive  clemency.  All  this,  of  course,  has  been 
utterly  inadequate.  It  has  not  righted  the  wrong.  It  has  not  made  amends 
to  the  Injured  man.  It  has  not  restored  him.  and  could  not  restore  him,  to 
his  honorable  po.sitlou  in  the  service.  It  could  d(»  no  more  than  grant  pardon 
lor  any  jwrtion  of  the  sentence  not  yet  executed.  Such  a  situation  commands 
me  to  say,  with  all  the  emi)basis  in  my  i)ower.  that  It  must  be  changed  and 
changed  without  delay.  This  office  nuist  go  back  to  the  law  as  it  stands  so 
clearly  written,  and.  In  the  Interest  of  right  and  justice,  exercise  that  authority 
which  the  law  of  Congress  has  commanded  It  to  exercise. 

4.  The  Judge  Advocate  General  of  the  Army  is  to  revise  all  courts-martial 
proceedings  for  prejudicial  error  and  correct  the  same.  The  law  as  it  exists 
to-day  is  to  be  found  in  .section  1190,  Revised  Statutes,  wherein  It  is  provided 
that— 

"The  .ludge  Advocate  General  shall  receive,  revise,  and  cause  to  be  reconleo 
the  proceedings  of  all  e<mrts-martial.  <*ourts  of  inquiry,  and  military  cotn- 
misslons,  and  jierform  such  other  duties  as  have  been  j>erforme<l  heretof<»re 
by  the  Judge  Advocate  General  of  the  Army." 

The  word  **  revise."  whether  used  in  Its  legal  or  ortlinary  st^nse,  for  both  are 
the  same,  can  have  but  one  meaning.  It  .signifies  an  exanunation  of  the  record 
for  errors  of  law  upon  the  fa<*e  of  the  record  and  the  correction  of  such  errors 
as  niay  be  found.  "Revise."  or  Its  exact  synonym  "review,"  is  a  word  si» 
frequently  found  in  the  law  and  so  familiar  to  all  lawyers  that  its  meaning 
can  never  be  mistaken.  When  used  in  connection  with  judicial  proceedings  It 
can  involve  no  ambiguity.  I  am  justified  in  entering  upon  a  constructh^n  ot 
the  word  only  by  the  fact  that  this  office  for  so  long  a  time  has  ignored  its 
meaning. 

The  word  '*  revise"  by  the  Standard  Dictionary  Is  defined  thus: 

"To  go  or  look  or  examine  for  correction  or  errors,  or  for  the  jnirpos** 
of  suggesting  or  making  amendments,  additions,  or  changes;  reexamine;  review. 
Hence,  to  change  or  correct  anything  as  for  the  better  <»r  by  authority ;  alter 
or  reform." 

And  the  word  **  review "  given  therein  as  a  synonym  for  "  revise,"  is  de- 
fined as — 

"  To  go  over  and  examine  again ;  to  consider  or  examine  again  (as  something 
done  or  adjudged  by  a  lower  court)  with  a  view  to  passing  upon  Its  legality 
or  correctness ;  reconsider  with  a  view  to  correction ;  as,  the  court  of  appeals 
reviewed  the  judgment;  the  judge  reviewed  and  retaxed  the  bill  of  costs; 
to  .se<?  or  look  over  again ;  a  literal  meaning  now  rare," 
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In  34  Cys.,  at  paice  1723,  the  word  "  revise  "  Is  defined  as— 

"  To  revfew  or  reexamine  for  corrections ;  to  review,  or  alter  or  amend.  See 
also  '  revision.* " 

And  the  word  "  revision  "  is  therein  defined  as — 

"The  act  of  reexamination  to  correct,  review,  alter  or  amend." 

And  in  BIack*s  Law  Dictionary,  "  revise  **  is  defined  as — 

**To  review,  to  reexamine  for  correction;  to  go  over  a  thing  for  the  purpose 
of  amending;,  correcting,  rearranging  or  otherwise  improving  it." 

And  "  review  "  Is  therein  defined  as — 

**A  reconsideration ;  second  view  or  examination ;  revision ;  consideration  for 
purpose  of  correction.  Used  especially  of  the  examination  of  a  cause  by  an 
appellate  court." 

And  the  word  "  revision  "  Is  therein  defined  as — 

"To  reexflmine  and  amend;  as.  to  revise  a  Judgment,  a  code,  laws,  statutes^ 
reports,  accounts.    Compare  *  review.'  " 

And  the  word  "  review  "  Is  defined  in  the  same  dictionary  as — 

"viewing  again;  a  second  consideration;  revisement,  reconsideration,  reex- 
amination to  correct.  If  necessary,  a  previous  examination." 

And  In  the  same  dictionary  a  "  court  of  review  "  Is  defined  to  mean — 

"A  court  whose  distinctive  function  is  to  pass  upon  (confirming  or  reversing) 
the  final  decisions  of  another  or  other  courts." 

And  in  "Words  and  Pharses  "  (vol.  7)  the  wor<l  "revise"  is  defined  as  fol- 
lows : 

"To  revise  is  to  review  or  reexamine  for  correction,  and  when  applied  to  a 
rtatnte  contemplates  the  reexamination  of  the  snme  subject-matter  contained 
in  a  prior  statute  and  the  substitution  of  a  new  and  what  Is  believed  to  be  a  still 
more  perfect  rule."    Citing  Casey  v.  Harned,  5  Iowa  (5  Clark)  1,  12. 

"Revise  as  contained  in  the  Constitution,  Article  XV,  section  11,  providing 
that  '  three  persons  learned  in  the  law  shall  be  appolnte<l  to  revise  and  rear- 
ranjje  the  statute  laws  of  the  State.*  means  to  review,  alter,  and  amend,  and 
does  not  signify  an  act  of  absolute  origination.  It  relates  to  something  already 
in  existence."    Citing  Vlsart  r.  Knoppa.  27  Ark.,  266-272. 

"A  law  is  revised  when  it  is  In  whole  or  in  part  permitted  to  remain  and 
something  is  added  to  or  taken  from  it,  or  it  is  in  some  way  changed  or  altered 
to  make  it  more  complete  or  perfect  or  to  fit  it  better  to  accomplish  the  object 
or  purpose  for  which  It  was  made,  or  some  other  object  or  purpose."  Citing 
Falconer  r,  Robinson,  46  Ala.,  340.  348. 

').  I  find  the  word  used  in  another  Federal  statute  In  quite  an  analogous  way. 
Sn^tion  24  of  the  act  of  July  1,  1898,  chapter  541,  30  Stat.  553  (bankruptcy  law) 
prn\i(ies  in  part  as  follows : 

"The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in  equity,  either 
Interlocutory  or  final,  to  superintend  and  revise  In  matters  of  law  the  proc^eed- 
nss  of  the  several  inferior  courts  of  bankruptcy  within  that  jurisdiction." 

The  word  "  revise  "  as  used  in  the  bankruptcy  act  is  universally  held  to  be 
'^'unHhlng  broader  than  the  power  to  review  by  writ  of  error.  In  In  re  Cole, 
163  Fed.  180.  181  (C.  C.  A.,  first  circuit),  a  case  typical  of  all,  the  court,  after 
adverting  to  the  u.sual  limitations  upon  the  power  to  review  by  way  of  writ  of 
^rror,  contnisted  that  motho<l  with  the  statutory  im>wit  to  revise,  as  conferrtHl 
*>>'  that  act  saying : 

"On  a  petition  to  revise  like  that  before  us  we  are  not  restricted  as  we  would 
he  nn  a  writ  of  error,  our  outlook  is  much  broadened,  and  we  are  authorized 
to  search  the  opinions  filed  In  the  district  court,  although  not  a  part  of  the 
rpr^»rd  in  the  strict  sense  of  the  word,  for  the  purpose  of  ascertaining  at  large 
wh't  were  in  fact  the  issues  which  that  court  considered." 
Apd  the  court  then  said: 

**We  feel  safe  to  adopt  the  broader  view,  and  it  Is  our  present  opinion  that 
it  Is  our  right  so  to  do—" 

And  concluded  that,  uinm  revision — 

"We  can  revise  any  question  of  law  as  ti>  which  we  inay  justly  Infer  that 
the  district  court  reached  a  conclusion,  whether  formally  expri'ssed  or  not  and 
whether  or  not  formally  presented." 

The  language  of  that  statute  is  the  very  language  of  this  except  that  the 
WTlgion  there  is  expressly  limited  to  matters  of  law.  luasniucli  as  in  the 
J^atnte  before  us  there  is  no  such  express  limitation,  it  could  hardly  be  held 
thnt  the  revisorv  power  of  this  ofllce  Is  less  than  the  revisory  power  conferred 
by  Uie  bankruptcv  act.  The  word  "  revise  "  as  used  in  the  bankruptcy  statute 
htt always  been  held  to  signify  i>ower  to  reexamine  all  matters  of  law  imjwrted 
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by  or  into  tho  i)ro<*w><!in>rs  of  the  i'nse,  nii<l  n  very  liberal  view  has  been  taken 
«»f  what  constitutes  tJie  record!  aiul  proceoflinss  In  such  matters.  (See  the 
many  cases  cited  in  Federal  It<»port<T  Digest.  **  Hanl^niptcy,"  vol.  5,  from  sees. 
349  to  448.)  The  revisory  power  there  eonferre<l  is  sonietliinj;  broader  than 
tliat  involved  by  writ  of  error,  tboiigli.  of  coiirs*»,  not  .•^o  l>r(»ad  as  to  justlfj' 
a  reexamination  of  mere  controversies  or  questions  of  fact.  Doubtless,  in 
liny  view  of  the  case,  the  question  whetli<*r  tlie  eviden^v  sustains  the  verdict, 
tlint  is.  wlietlier  there  is  any  substantial  evideuiv  at  all  uptni  which  the  verdict 
may  rest,  is  a  question  of  law  which  nmy  be  reviewed  under  tliis  power,  and 
.such  at  lenst  must  be  the  power  of  this  otflce. 

G.  The  history  of  tlie  legislation,  the  early  execution  given  it,  its  hi.storic 
place  in  the  body  of  the  law  of  which  ii  is  a  piirt,  all  clejirly  show  that  this 
nnist  be  the  meaning  assigned  to  the  word  "revis**"  in  the  present  instaniv. 
It  Is  not  nei-essary  now  to  say  whether  su<'h  revisory  iM)wer  existed  in  the 
judge  advocate  in  the  early  days  of  our  Army,  thougli.  especially  in  view  of 
tlie  English  military  law,  tliis  seems  to  have  be**n  so;  nor  to  advert  to  the  fact 
that  after  the  War  of  1812,  and  also  after  the  Mexican  War.  the  tlut>'  of  the 
i^oi-ps  of  Judge  Advocates  seems  to  have  been  primarily  that  (»f  military 
l»rose<*ntors. 

Nor  is  if  necessary,  except  to  indicate  the  proi»er  setting,  to  say  that  military 
prosecution  had  ceased  to  be  the  primary  function  <»f  the  (\u*ps  of  Judge 
Advocates  at  the  !)eginning  of  the  Civil  War,  if  not  before.  Nor  is  it  more 
than  suggestive  that  the  Judge  Advocate  General  of  the  Army  has  always 
presided  over  both  the  Corps  of  Judge  Advocates  and  the  Hureau  of  3^Iilitar>' 
Justice,  and  that  this  <'orps  and  Ihis  bureau  were  consolidateti  by  tlie  act  of 
1884  (23  Stat.s,,  113)  into  what  is  now  tlie  Judge  Advocate  (ienerars  Depart- 
ment. It  is  important  to  note  that  C'migivss  established  the  Hureau  of  Military 
Justice  in  the  light  of  tlie  necessities  of  the  Civil  War  and  expressly  invested 
its  head,  the  Judge  Advocate  (Jeneral  of  the  Army,  with  Ihis  revisory  power: 
and  it  is  important  to  note  that  Congress  rededared  this  jiower  in  1864  (13 
Stats..  145).  anil  in  18CG  (14  Stats.,  334),  and  again  in  section  1199.  Revised 
Statutes  of  which  the  former  acts  were  the  antece<lents.  Now,  taking  up 
these  antecedents:  In  the  act  of  July  17,  18G2  (12  Stats.,  oQS),  which  was  an 
act  *•  calling  forth  tlie  militia  to  exwute  the  laws  of  the  Vnion,  to  .suppress 
insurrection,   etc.,"   It    was  provldwl — 

"That  the  President  shall  apiKunt,  by  and  with  th»»  advice  and  consent  of 
the  Senate,  a  Jinlge  Advocate  General,  with  the  rank,  i>ay,  and  emoluments  of 
a  colonel  of  (Rivalry,  to  whose  office  shall  be  returned,  for  revisi<»n,  all  reeonl-. 
and  proceedings  of  all  courts-martial  and  ndlitary  coinnnssi<ais.  and  where  a 
record  shall  be  kept  of  all  procetnlings  had  thereupon." 

This  provision  speaks  very  plainly.  It  not  only  directs  the  Judge  Advocate 
(Jeneral  to  revise  the  re<'ords  and  proceedings  of  courts-martial,  but  it  furtlier 
directs  that  <»fficer  to  keep  a  reconl  of  "all  prcK'eedings  had  tliereuiKHi " ;  thnt 
is,  upon  the  revisi(»n.  It  is  clear  that  this  inteinle<l  something  more  than  a 
perfunctory  scrutiny  of  such  records,  and  that  it  In  fact  vested  this  olRce 
with  iM>wer  to  make  any  correction  of  errors  of  law  found  to  be  necessary  in 
the  adnunistration  of  justice.  The  records  of  this  oUlce  indicate  that  Judg%' 
Holt,  the  Judge  Advocate  (ieneral  of  the  Army  during  the  Civil  War  perioil. 
did  revise  proceeilinsrs  in  the  sense  here  indicated. 

The  next  lepislativf  (Xpiessinn  is  found  in  the  aet  of  .Imu-  'JO.  l.S<i4  (13  St'its. 
14o),  of  whirh  siM'ti<a)s  .">  jnul  (>  an-  as  f(»llnws: 

"  Skc.  r>.  There  ^hall  he  a(tach<(l  \o,  and  made  a  i»art  nl,  ilie  War  Department, 
during  the  <*ontlniiaiice  of  the  i)res<»nt  Uebellion,  a  bureau  to  In*  known  ax  th»' 
Ilureau  of  Military  Justice,  to  wlilch  sliall  1m'  'Tlurned  for  revision  the  n^conl^- 
and  proceedinirs  of  all  the  r-ourts-niartial.  c<nnts  of  iiuiidry.  and  ndlitay  coiiuiiis- 
sions  of  the  Armies  of  tlie  I'nited  States,  and  in  which  a  n'cord  shall  be  kept 
of  all  procee<lings  had  thereupon." 

"  Skc.  0.  That  the  PresicU'Ut  shall  ai)i)oint.  by  and  with  tht*  advice  and  <iai- 
s<»nt  of  the  Scnahs  as  the  head  of  said  bureau,  a  Judge  Advcwate  (ieneral,  with 
the  rank,  pay,  and  allowances  of  a  brigiidier  general,  and  an  Assistant  Judge 
Advf>cate  (Jeneral.  witli  the  rank,  pay,  and  allowances  of  a  c<»lonel  of  Cavalry. 
And  the  said  Jiulge  Advocate  (teneral  and  his  assistant  shall  re<  eive,  revise,  an<l 
liave  recorded  all  proceetlings  of  courts-martial.  c(nirts  of  inquiry,  and  niilitarj' 
commissions  of  the  Armies  of  the  United  States,  and  pcn'form  such  other  dntie.s 
•IS  have  heretofore  been  performed  by  the  Judge  Advocate  (jleneral  of  the  Armies 
<if  the  I'nited  States." 
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Ju9t  a6  the  title  of  the  judge  advocate  is  in  itself  sijEriiifl(*ant  in  tliis  (f>nnect1on, 
so  Is  the  title  of  the  bureau  thus  creiited — the  Kiireau  of  Military  Justice.  It 
win  be  noticed  that  this  act  reserves  all  the  re«iuir(*Tm*ms  of  the  aet  of  July  17, 
1862,  supra,  concernlnfr  the  duty  of  the  Judge  Advocate  General  in  the  matter  of 
revlsiDjr  the  rect>rd8  of  general  courte-martial,  and  kee|)ing  a  record  of  **  all  pro- 
ooedlngs  had  thereupon."  meaning,  of  ccnirse,  i)n»oee<lings  u\Hn)  wich  records  In 
revision.  And  at  the  close  of  the  war,  in  the  legislation  looking  to  tht^  peace 
establishment  Congress  cnactetl  the  act  of  July  *28,  18CG  (14  Stnt.  384),  the 
pam »  hein?  **  An  att  to  increase  and  fix  the  military  peace  t'stabllshuient  of  the 
United  States.*'  in  section  12  whereof  it  was  provid<»«l — 

•*That  the  Bureau  of  Military  Justice  shall  hereafter  consist  of  one  Judge  Ad- 
V(j*»site  < General,  with  the  rank,  pay,  and  emoluments  of  a  brigadier  general,  and 
om»  Assistant  Judge  Adv<V!ate  General,  with  the  rank,  pay,  and  emoluments  of  a 
otilonel  of  Cavalry;  and  the  said  Judge  Advo<*ate  General  shall  receive,  revise, 
and  have  recordeil  the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and 
DilUtarj'  commissions,  and  shali  perform  such  other  duties  as  have  been  hereto- 
fore performed  by  the  Judge  Advocate  General  of  the  Ann.v  *  ♦  ♦."  This 
act  dijes  not  change  the  duties  of  the  Judge  Advocate  General  with  referwice  to 
the  revision  of  records  of  courts-martial.  It  omits  the  phrase*  foimd  in  thi*  two 
acts  immediately  precetling  to  the  effect  that  **  a  record  shall  be  kept  of  all  pro- 
ceedings had  thereupon,"  but  introduces  for  the  first  time  the  direction  that  in 
addition  to  revising  and  recording  the  proceedings  of  all  (*ourts-martial,  the 
iudgi*  Advocate  shall  "  perform  such  other  duties  as  have  been  performed  here- 
tofore by  the  Judge  Advocate  General  of  the  Army."  It  will  be  obsel•^'ed  that 
this  la.«?t  citcHi  expression,  as  carrleil  Into  secticm  1100  of  the  RevlscHl  Statutes 
as  qnoteil  alKJve,  still  remains  the  law  on  the  subject.  In  referring  to  the  dtitles 
•  heretofore  performed  by  tlie  Judge  Advocate  Gei.eral  (»f  the  .Vrmy,"  the  stature 
iDdndcd,  inter  alia,  tlie  duties  prescribed  by  the  statute,  for  the  presumption  U 
that  the  duties  thus  prescribed  were  In  fact  performed.  It  follows  that  included 
Aithin  this  direction  is  the  mandate  that  a  record  be  kept  of  all  prott^nllngs  had 
in  the  revision  of  courts-martial  pi-Oceedlngs  In  the  office  of  the  Judge  Advocate 
'jeneral.  and  the  force  of  this  mandate  must  be  added  to  the  ordinary  meaidng 
of  the  word  "  revise  "  in  <letermlnlng  the  scope  of  the  duties  of  the  Judge  Advo- 
cate General  as  now  deflneel  by  law. 

7.  The  legislative  history  of  all  the  antecedent  acts,  brought  forward  as  1100. 
K.  S.,  sliows  that  the  word  '*  revise  "  has  the  meaning  here  indicated.  As  to  the 
act  of  ltSG2,  see  Congi*essional  Globe,  part  4,  sec<ind  session  .Seventeenth  CV)n- 
oess,  pages  8320.  3321.  This  was  especially  tna*  of  the  debates  upon  the  act  of 
1806.  of  which  there  was  considerable  owing  to  rlie  objection  taken  lo  I  he  legis- 
lative recognition  containe<l  In  that  bill  of  military  connnlssicms.  -\n  eff(»rt  was 
made  to  .«<trke  out,  and  otherwise  defeat,  the  entire  provision  for  the  Bureau  of 
Militarj-  Justice  during  i)eace,  and  the  strongest  argument  nnule  in  support  of  Its 
retention  was  found  In  the  fact  that  it  hatl,  and  liad  freely  ond  satisfactorily 
♦»xerclse<l  this  revisory  jwwer.  The  whole  tenor  of  the  debate  clearly  shows 
what  CVmgress  understoo<l  had  been  the  revisory  power  of  the  Judge*  Advo<'ate 
iienera^  of  the  Army  since  the  act  of  1802.  It  was  said  by  one  Senator  (^fr. 
Line  of  Indiana) — 

"It  Is  utterly  impossible  for  the  President  In  the  multiplicity  of  his  duties 
to  look  into  all  these  cases;  it  is  physically  impossible  for  the  Secretary  of 
War  to  do  so;  and  to  facilitate  the  administration  of  criminal  justice,  it  was 
found  necessary  to  establish  this  bureau." 

And  another  Senator  (^^r.  Hendricks)  said: 

••  I  am  not  prepared  to  vote  to  abolish  the  court  of  mllitarj'  justice.  If  that 
court  be  properly  constltute<l  and  discharges  its  duties  legitimately  within  its 
jurisrllction  as  the  court  was  organized  under  the  act  of  two  or  three  years  ago, 
it  will  l>e  a  blessing,  and  I  will  not  vote  to  abolish  the  court  because  of  such 
wrong  decisions  that  it  may  have  made." 

And  further  on  the  same  Senator  referred  to  the  case  of  one  officer  in  whom 
he  was  interested  in  which  there  had  been  an  erroneous  conviction,  and  said  in 
that  connection — 

•*  I  went  with  hlni  to  see  the  Judge  Advocate  General.  The  case  was  called 
ap  before  the  Judge  Advocate  General  and  reviewed,  and  at  once  he  decided 
that  the  testimony  was  not  sufficient,  and  restored  the  young  man  to  his  posi- 
tion In  the  Army." 

Further  on.  referring  to  this  power,  the  same  Senator  said : 

•*  I  think  it  is  a  protection  to  the  military  men  of  the  country  to  have  such  a 
court     It  will  come  to  be,  when  the  hour  of  passion,  to  which  my  colleague 
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has  referred,  shall  have  passed  away,  a  court  deliberate  in  its  proceedings  and, 
I  hope,  and  have  no  doubt,  wise  In  its  adjudication.  Then  it  will  be  a  blessing 
to  the  country  and  a  protection  to  our  military  men.  Necessarily,  when  our 
Army  shall  come  to  be  50,000  strong,  there  will  be  many  military  trials  for 
military  offenses  of  military  men.  There  ought  to  be  a  court  of  appeal;  and 
this  is  intended  to  be  a  court  of  appeal;  a  court  In  which  the  Judge  of  the 
courts-martial  may  be  reviewed,  and,  if  improper,  revised.  Such  a  court  seems 
to  me  ought  to  be  in  the  Army." 

(See  Cong.  Globe,  p.  4,  39th  Cong.,  1st  sess.,  1866,  pp.  8672-367G,  et  passim.) 
It  was  these  legislative  antecedents  that  were  brought  forward,  without  sub- 
stantial change  of  language,  as  the  existing  law  (sec.  1109,  Rev.  Stats.)  now 
under  discussion. 

8.  This  office,  while  ignoring  its  right  and  duty  to  revise  for  prejudicial 
other  than  Jurisdictional  error,  has  with  strp.npe  inronslsteucy  been  quick  to 
assert  its  power  to  declare  a  Judgment  and  sentence  null  and  void  on  the 
ground  that  the  proceedings  were,  in  its  Judgment,  coram  non  Judice.  After 
the  large  armies  of  the  Civil  War  had  been  demobilized  and  their  activities 
were  no  longer  a  matter  of  immediate  concern  to  this  department,  and  the  Army 
had  bwonie,  in  point  of  size,  but  a  small  national  police  force,  this  office,  for 
reasons  unexpressed  and  unknown,  restricted  itself  to  the  correction  of  such 
Jurisdictional  error  alone.  The  practice  seems  to  have  been  adopted  without 
thoughtful  consideration  of  the  law  or  policy  involved  or  the  resulting  injustice. 
The  opinions  of  this  office,  beginning  with  the  early  eighties,  assume,  without 
argument  or  reason,  that  the  office  was  so  limited.  It  can  not  fairly  be  said 
that  upon  this  specific  question  the  office  has  ever  fairly  and  thoughtfully  ex- 
pressed Itself.  Extracts  from  two  of  the  opinions,  typical  of  all,  will  be 
sufficient  to  show  the  general  character  and  nature  of  these  holdings. 

In  an  opinion  under  date  of  August  10.  1885,  approved  by  the  Secretary  of 
War,  the  Acting  Judge  Advocate  Gen.  Lieher  held  as  follows : 

"As  the  who'e  matter  is  understood  to  be  recommitted  to  this  office  for  ex- 
amination, including  the  letter  referre<l  to,  I  beg  to  remark  that  in  acting  upon 
the  sentence  of  a  court-martial,  the  reviewing  authority  acts  partly  in  a  judicial 
and  partly  in  a  ministerial  capacity.  He  'decides*  and  *  orders''  (Army  Regs. 
par.  918).  Without  his  decision  the  sentence  is  incomplete.  His  decision  is  an 
exercise  of  Judicial  functions,  and  Is  as  much  beyond  the  control  of  other  con- 
stituted authority  as  the  findings  of  the  court  are  beyond  his.  He  can  not  be 
ordered  to  revoke  it,  and,  if  it  be  adhered  to,  the  sentence  can  be  removed 
in  no  other  way  than  by  the  President  in  the  exercise  of  his  panlonlng  power 
(or  set  aside  by  the  President  when  void  by  reason  of  a  want  of  Jurisdiction)." 

Ill  the  rase  of  Lieut.  J.  N.  (ilass,  tried  l)y  general  court-nmrtlal,  this  olfice 
In  a  review  muWv  date  of  .July  20.  18S(;,  sl-ued  by  .\ctlng  .Judge  Advwate 
(t(  n.  Li<»bor,  conclnded  >»s  follows: 

'  The  pnKcediiiirs,  lin<llnirs.  and  sent(Mu-e  In  thi.^  casi»  having  lK»en  approved 
by  the  reviewing  oflkvr  In  tlu»  exercise  of  his  proper  functions,  they  are  bevond 
any  power  o^  revision  on  tlu^  part  or  hijrher  authority,  but  the  President  by  the 
virtue  of  his  pru'donlnir  power  may  remit  the  unexecuted  part  of  the  sentence. 
The  latter  course  Is  respectfully  recommended  by  this  oflice.'* 

In  the  opinion  first  above  <'lted,  which  Is  a  fall*  sample  of  the  many  that  have 
followed,  the  then  Acting  Judge  Advocate  General  took  the  view  tliat  the  pro- 
ceedings of  a  general  court-martial  couhl  be  set  aside  for  a  want  of  Jurisdiction. 
But  whence  came  that  powerV  In  declaritig  It  to  he  comjietent  to  declare  the 
proceedln^rs  of  a  general  court-martial  void  for  want  of  jurisdiction  he  evidently 
overlooked  the  fact  that  In  declaring  a  trijd  void  for  want  of  Jurisill(»tion  sonj'e 
iunctionary  must  sit  in  an  appellate  capacity  for  which  there  nnist  he  some 
statutory  or  common-law  authority.  As  a  matter  of  fact,  no  statutory  or  other 
authority  can  he  foun<l  for  the  exercise  of  the  power  to  declare  a  trial  for  want 
of  jurisdiction  nnh  ss  it  can  be  found  in  that  provision  of  section  1190,  which 
confers  a  general  revisory  power  upon  the  .Tudj;e  Advocate  (General.  If  the 
power  to  revise  Includes  the  power  to  declare  proceedings  void  for  want  <»f 
Jurisdiction  it  U'list  also  by  any  fair  construction  Include  the  power  to  dechire 
a  Judgment  wroncr  as  a  matter  of  law  and  reverse  It.  If  this  (»ffice  has  the  one 
power  It  necessarily  has  the  other,  and  If  it  has  not  the  latter  power  it  has  not 
the  former.    By  the  plain  language  of  the  statute  this  ofiice  has  both. 

9.  Nor  has  the  power  here  contende<l  f<u'  ever  been  questioneii  by  the  civil 
courts  or  other  civil  authority.  To  be  sure,  there  are  many  expressions  in 
adjudicated  cases  to  the  effect  that  the  duly  appoved  sc»ntence  of  a  cniurt-martlal 
when  the  court  has  proceeded  within  its  jurisdiction  and  the  rules  governing  its 
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priJOrtlure  Is  as  final  and  unassailable  as  a  decision  of  a  civil  court  of  last 
resort  But  is  must  be  remembered,  of  course,  that  In  each  of  these  cases  the 
cDurt  was  speaking  of  collateral  attack  in  the  ci>il  courts  on  the  proceedings 
of  a  court-mart i 111  and  did  not  liave  in  view  the  power  of  tlie  department  Itself 
to  correct  court-martial  Judgment  by  way  of  direct  revision  of  it  I  have  also 
examined  many  expressions  of  opinion  by  the  Attorney  General  and  find  that 
these  expressions  have  had  to  do  generally  with  cases  in  which  the  final  ap- 
proval has  been  by  the  President  himself  and  go  only  to  the  question  of  whether 
such  cases  can  be  reopened  by  the  President  or  his  successor  for  the  purpose  of 
uiKloiiig  what  he  has  once  legally  done.  I  have  not  found  that  any  authority 
has  ever  questioned  the  revisory  power  of  this  oflice  to  correct  errors  in  law  in 
court-martial  procedure  when  they  am<mnt  to  a  denial  of  justice.  And  I  may 
be  permitted  to  S4iy  that  should  I  find  such  holdings  by  any  authority  other 
than  the  highest  court  of  the  land,  I  should  not  hesitate  to  question  the  sound- 
ness of  the  decision. 

In  this  connection,  I  may  say  that  it  was  suggested  to  me  by  the  present 
Judge  Advocate  General  himself  that  the  finality  attributed  by  the  Articles  of 
Wiir  to  the  power  of  the  several  reviewing  authorities  might  be  thought  to 
militate  against  or  negative  the  view  I  advance.  This  could  hardly  be  true. 
The  statutory  power  of  the  Judge  Advocate  General  of  the  Army  conferred  by 
1109  Itevlsed  Statutes  stands  unaffected  by  anything  said  in  the  law  as  to  the 
power  of  appointing  authorities.  Indec*d.  the  statutes  are  not  in  pari  mat  n-ia. 
They  exist  for  entirely  different  puri)oses.  They  establish  different  functions, 
all  of  which  have  independent  spheres.  The  general  powers  of  correction  con- 
ferred up'^n  appointing  authorities  of  the  Articles  of  War  existed  prior  to  the  en- 
actment of  the  statutes  now  brought  forward  In  1199  Revised  Statutes  and  also 
concurrently  with  them,  without  thought  of  conflict.  There  is,  of  course,  a  Held 
of  operation  for  each.  The  concept  of  finality  referred  to  is  the  finality  within 
the  system,  the  finality  with  which  all  lawyers  are  familiar,  and  which  must 
exist  in  onler  that  there  may  be  a  review  at  all.  A  judgment  of  an  inferior 
cijurt  mu.st  be  a  final  judgment  before  it  can  be  subjected  to  review  in  an 
apf»ellate  court.  The  action  of  the  appointing  or  confirming  authority  directly 
jriving  effect  to  the  judgment  of  the  court  itself  gives  finality  to  that  judgment, 
that  is,  that  completeness  and  lntegi*ity  without  wiiich  there  could  be  nothing 
for  this  or  any  other  authority  to  review.  Such  judgments  are  operative  as 
final  until  and  unless  revised  upon  review.  This  (»oncept  of  finality  Is  so 
familiar  to  lawyers  as  to  require  no  further  discussion. 

10.  Such  is  tlie  law,  and  there  Is  a  jn-essing  necessity  at  this  time  that  we 
?o  back  to  it.  revive  it.  and  act  under  It.  Daily  this  oflice  reviews  records 
which  show  that  in  the  trial  some  substantial  rights  of  persons  standing 
before  courts-martial  accused  of  crime  have  been  flagrantly  violated  or  that 
convictions  have  been  secured  on  wholly  insufficient  evidence.  Others  show 
that  charges  and  specifications  are  sometimes  laid  under  thfe  ninety-sixth 
(the  general)  article  of  war  for  acts  that  are  not  properly  to  be  regarded 
as  military  offenses  at  all.  And  quite  frequently  cases  are  encountered  in 
which  men  have  been  convicted  of  serious  oflenses  where  upon  the  evidence 
the  offense  committed  was  not  the  offense  charge<l  or  for  which  they  were 
tried.  Officers  of  the  Army,  even  of  the  Regular  Army,  are  persons  unlearned 
in  the  law,  and,  as  fallible  beings,  may  be  expected  from  time  to  time  to 
ofjmmit  .*5ucb  errors  In  court-martial  procedure  «s  operate  to  deny  the  ac- 
«i«ecl  right  and  ju.stice  and  result  in  his  unlawful  punishment.  And  such 
errors  are  even  more  to  be  expecte<l  now,  as  our  Army  is  expanding  and 
thousands  of  new  officers  are  brought  into  the  service  who  have  had  no 
military  training  and  no  familiarity  with  military  law  and  the  customs  of 
the  service.     For  this  reason  alone  there  should  be  the  closest  supervision. 

But  the  situation  may  also  be  viewed  from  another  aspect.  ^\js  an  American 
institution  our  Army  must  be  maintained  under  law.  Our  Army  can  never  be 
thi*  most  successful  Army  It  is  capable  of  becoming  except  it  have  the  highest 
regard  for  the  rights  of  the  enlisted  men,  as  those  rights  are  established  by 
law.  Indeed,  the  higher  the  regard  for  those  rights  the  greater  will  be  the 
Kiralar  confidence  in  the  Army.  For  the  first  time  In  the  history  of  this 
country  we  have  in  fact  a  truly  democratic  and  popular  Army.  It  has  come 
^r«m  the  people.  Tens  of  thousands  of  homes  have  been  affected.  In  the 
w^elfare  of  the  Army  millions  are  concerned  directly  and  the  entire  public 
IntwcKted  generally. 

Expediency,  In  the  highest  sense  of  the  term,  as  well  as  law,  requires  that 
the  Army  itself  be  quick  to  see  that  justice  is  maintained  within  It.    The  men 
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now  drafted  from  all  walks  of  life  and  placed,  whether  they  will  or  not,  in 
the  military  service  of  the  country  are  wholly  without  previous  mllltao 
training  «nd  it  is  only  natural  to  exi>ect  many  transgressions  against  dis- 
cipline, certainly  In  the  early  days  of  their  service.  They  are  entitled  to 
justice  as  established  by  law,  and  those  who  are  giving  them  up  to  the 
service  of  the  country  have  the  right  to  feel,  to  know,  that  they  will  not  be 
lightly  charged  with  military  offenses,  nor  bramled  while  in  the  service  of 
their  country-  as  criminals,  except  after  a  fair  and  Impartial  trial  and  on 
proof  which  can  meet  the  legal  test. 

11.  There  Is  a  revisory  i)ower  here,  which  must  be  exercLsed.  It  will,  of 
course,  be  exercised  with  all  due  regard  for  the  proceedings  and  strictly 
within  the  limitations  of  the  war. 

S.  T.   An  SELL, 
Actitiff  Judge  Advocate  General. 

NOVEMUEB  10. 

Inasmuch  as  this  opinion  Is  the  result  of  lung  and  thorough  conference  with 
my  associates  in  this  office,  I  would  prefer  that  each  of  them  read  It.  and,  for 
the  iMMictit  <^f  the  record,  express  his  concurrence  or  dissent. 

8.  T.  An  SELL, 
Acting  Judge  Advocate  General. 

Convturing. — .James  .1.  Mays,  lieutenant  colonel,  J.  A.;  George  S.  Wallace, 
major,  J.  A.,  ().  U.  C. ;  Guy  D  Uoff,  major.  ,1  A.,  O.  R.  C. ;  William  O.  Gilbert 
major.  .1.  A..  O.  U.  C,  Lewis  W.  Call,  major,  J.  A.,  V.  S.  A.;  Edward  S. 
Bailey,  major,  .T.  A.,  ()  R.  O. ;  William  B.  Pistole,  major,  .T.  A.,  O.  R.  C. ; 
E.  M.  Morgan,  major,  J.  A.,  O.  R.  O. ;  Eugene  Wambaugh,  major,  J.  A.,  O.  R.  C. ; 
E.  G.  Davis,  major,  J.  A.,  O.  R.  C. ;  Alfred  E.  ("lark,  .T.  A.,  O,  R.  C. ;  R.  K. 
Spiller,  .7.  A.,  O.  R.  C. ;  Herbert  A.  White,  lieutenant  colonel,  J.  A. 

DxHsen  ting. — None. 


ANSBLL  EXHIBIT  B. 

ma.t.  oen.  e.  h.  crow  deb*  8  memokandum  in  opposition  to  the  revisory  poweb^ 
and  the  secretary  of  w^ar*s  disposition  of  the  instant  case. 

War  Department, 
Office  of  the  Judge  Advocate  General, 

Waahingtony  November  2i,  1917. 
Memorandum  for  the  Secretary  of  War. 

On  November  10,  1917,  there  was  presented  for  your  personal  consideration 
by  Gen.  Ansell,  Acting  Judge  Advocate  General,  a  memorandum  brief  in  sup- 
port of  his  action  on  the  trial  and  conviction  for  nuitiny  of  12  or  lo  noiicom- 
mlssioneil  officers  of  Battery  A  of  the  Eighteenth  Field  Artillery.  In  the  dis- 
cussion of  the  record  of  the  case  itself,  Gen.  Ansell  had  come  to  the  (!onclusi<in 
that  the  evidence  did  not  warrant  a  conviction  of  the  offense  of  mutiny,  that 
many  errors  of  law  appeared  on  tlie  face  of  the  record,  .-ind  that,  while  the  court 
had  jurisdiction  and  "  its  judgment  and  sentence  for  that  reason  could  not  be 
pronounced  null  and  void,"  errors  in  law  and  the  unfairness  of  the  trial 
"justify,  upon  revision,  a  reversal  of  that  judgment."  Gen.  Ansell,  first  in- 
viting attention  to  section  1199,  Revised  Statutes,  providing  that — 

"  The  Judge  Advocate  General  shall  ret»eive,  revise,  and  CHUse  to  be  reconled 
the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
sions, and  inerform  such  other  duties  as  have  been  perfonncMl  heretofore  by  tlv* 
.Tudge  Atlvocate  (Jeneral  of  the  Army" — 
concludes  his  review  of  the  case  as  follows: 

"  In  the  exercise  of  the  power  of  revision  conferred  upon  me  by  section 
1199,  Revised  Statutes  of  the  United  States,  I  hereby  set  aside  the  judgment  of 
convlcticm  and  the  sentence  In  the  case  of  ench  of  these  several  (defendants  jind 
recommend  that  the  necessary  orders  be  Issued  restoring  each  of  them  to  duty/* 

I  shall  not  address  myself  for  the  present  to  the  merits  of  the  c»se  or  to  the 
proper  administrative  action  that  should  be  taken  In  respect  of  It,  but  rather 
to  the  statement  of  Gen.  Ansell  in  his  memorandum  brief,  that  an  Ill-consid- 
ered and  erroneous  change  of  attitude  on  the  part  of  the  Judge  Advocate  Gk»ii- 
eral's  Office  that  occurred  within  a  score  of  years  after  the  close  of  the  Civil 
War  has  profoundly  and  adversely  affected  the  administration  of  military  jus- 
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tlc*»  in  our  Army  ;  that  **  errors  of  law,  appearing  on  the  record,  occurring  in  the 
procetliire  of  oourtH-inartinl  haviu^  jurisdiction,  however  grave  and  prejudicial 
BQCh  errors  may  be,  are  absolutely  lieyond  all  power  of  review  " ;  that  you  and 
your  immetliate  military  advisers  <'an  never  appreciate  the  full  extent  of  Injus- 
tice that  has  resulted  to  our  soldiers  through  the  operation  of  this  rule;  that 
a  proper  sense  of  the  Injustice  can  l)e  felt  only  by  those  who  exercise  Imme- 
diatdy  the  authority  of  the  Judge  Advocate  General's  Oflice;  and  that  even 
thone  thus  experienced  can  gather  a  full  impression  of  the  wrong  done  only  by 
complete  mental  inclusion  of  that  vast  number  of  cases  where  concededly  cor- 
rective power  ought  to  have  been,  but  was  not,  exercised  In  each  year  of  the 
past  forty -odd  years.    Gen.  Ansell  adds: 

**  During  the  past  three  months,  In  scores,  of  not  hundre<1s,  of  cases  carrying 
sentence  of  dishonorable  expulsion  from  the  Army  with  the  usual  Imprison- 
ment, this  oflice  has  emphatically  remarked  the  most  prejudicial  error  of  law 
in  the  pr(K*eeiilngs  leading  to  the  judgment  of  conviction,  but  impelled  by  the 
kmg-establlshed  practice  has  been  able  to  do  no  more  than  point  out  the  error 
and  recommend  Executive  clemency.*' 

In  handing  the  memorandum  brief  to  me  for  my  study,  you  asked  my  atten- 
tion to  these  statements  and  expressed  your  surprise  that  such  a  situation  as  is 
here  depicted  could  have  existed  in  the  face  of  an  express  grant  of  power  to  the 
Judge  Advocate  General,  which  Gen.  Ansell  finds  In  section  1199,  Revlse<l  Stat- 
uts,  to  modify  or  reverse  the  approved  proceedings  of  courts-martial.  You 
directed  me  to  examine  the  brief  and  make  a  report  thereon.  I  have  had  a 
llmltetl  time  in  which  to  do  this,  but  the  results  of  my  study,  which  I  think  is 
complete  enough  to  answer  the  main  propositions,  follows: 

The  logic  of  Gen.  AnselKs  brief  converges  to  its  conclusion  in  these  distinct 
cfaannelB: 

1.  That  the  single  word  **  revise,"  as  use<i  In  section  1199,  Revised  Statutes,  by 
ordinary  construction  so  <*'ear  as  to  abate  any  precedent  or  accepted  meaning 
rtinfers  uptm  the  Judge  Advocate  General  not  only  the  power  to  examine,  ana- 
lyze, and  review  courts-martial  proceedings,  but  also  Invests  the  Judge  Advocate 
General  with  the  power  to  mo<llf>'  or  reverse  the  same. 

2.  That  the  history  of  the  legislation  discloses  that  the  statute  was  originally 
InteiMled  to  confer  this  power  upon  the  Judge  Advocate  Cxeneral. 

3w  That  the  administrative  history  of  the  department  discloses  that  the  power 
was  actually  utilized  during  the  Civil  War  period  and  apparently  until  the 
early  eighties. 

4.  That  the  power  has  never  been  questioned  by  the  civil  courts  or  other  civil 
antbority. 

5.  That  the  power  Is,  and  for  a  long  time  has  been,  vested  In  the  judge  advo- 
cate general  of  the  British  Army. 

Since  the  brief  concededly  purports  to  overturn  the  established  practice  of 
orer  one-third  of  a  century,  and  to  advance  a  doctrine  as  to  which  there  is 
ntt'e  or  no  previous  expression  or  any  authority  or  pinion  utside  of  the  brief 
ttaelf.  It  will  be  well  to  follow  the  outline  of  discussion  u];)on  which  the  brief  Is 
built,  and  to  address  ourselves  first  to  the  contention  that  the  word  "  revise  '*  In 
aactlon  llflO.  Revised  Statutes,  confers  upon  the  Judge  Advocate  General  the 
pover  to  review  and  then  to  modify  or  reverse  the  approved  proceedings  and 
antencea  of  coarts-martlaL 

1.  Mvnninfi  of  the  intnl  "  rvriHr." — Pnictlcjilly  the  whoh*  fabric  of  Gen. 
.\ns«*irs  arguniiMit  Is  built  u|M)n  an  lntcn>retatlon  of  the  meaning  of  this  single 
t^nnl  ••  revise."  In  supjiort  of  the  l>nm<l  meaning  which  he  gives  this  word. 
his  l»rlef  nilhites  definitions  of  the  word  by  lexlcograi)hers  an<l  jurists.  On  the 
■  uthnrity  of  the  Standanl  nirtlonarj*.  which  defines  the  word  **  revise'* — 

"To  go  IT  look  over  or  examine  for  the  I'orrectlon  of  errors,  or  for  the  pur- 
fHifd'  of  suggesting  or  making  amendments,  additions,  or  changes;  reexamine; 
review.  Hen«*,  to  change  or  <*orrect  anything  as  for  the  better  or  by  authority: 
alter  or  reform  " — 

he  HusHirtes  the  wi>r<l  **  review  *'  as  a  synonym  of  the  wonl  **  revise  '*  and  wixm 
this  jastificutlou  IndimTlmlnate  definlthms  of  the  words  '*  revise*'  and  ** re- 
view "  are  quottMl  throughout  the  brief.  I  think  the  de<luctlons  he  makes  in 
this  fNirt  of  his  brief  are  unauthorized. 

In  eHseiitial  eiyniologj-  the  word  **  revise  **  means  "to  look  over.'*  It  has 
•cqoinMl  n  H|KH-ial  meaning  gf)ing  to  the  pur|>ose  of  the  *'  kM)ktng  over,"  and 
iaiporta  a  ptiri>o8e  of  suggesting,  or  making  amendments.     Thus  a  proof  reader 
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revises  copy  and  suggests  changes.  But  he  does  not  effect  changes.  Special 
committees  of  men  learned  in  the  law  revise  statutes  and  codes  by  special 
legislative  commission,  but  their  revisions  do  not  give  legal  life  to  the  result 
of  their  labors.  The  legislature  must  enact  the  revision  as  a  law.  In  the  same 
sense  the  "  looking  over,"  the  "  reexamination "  of  the  proceedings  of  an 
inferior  tribunal  by  an  appellate  court  is  not  the  reversal  or  the  modiftcatlon 
of  the  judgment,  albeit  the  revision  is  for  the  purpose  of  making  such  a  change. 
All  this  is  most  significant,  since  in  the  statutory  grant  of  so  wide  a  power 
as  that  contended  for  we  should  expect,  by  all  the  analogies  of  grants  of 
appellate  power,  to  find  something  more  than  authority  "  to  look  over  "  or  "  to 
examine."  Such  brief  survey  of  the  field  of  statutes  conferring  appellate  power 
on  the  various  tribunals  of  the  several  States  and  of  the  United  States  as  I 
have  been  able  to  make  in  the  limited  time  I  have  had  to  prepare  this  paper 
fails  to  disclo.se  a  single  instance  in  which  the  power  to  modify  or  reverse  the 
judgment  of  inferior  courts  is  deducted  from  the  words  **  review  "  or  "  revise  " 
without  the  addition  of  apt  words  specifically  conferring  the  power  to  reverse 
or  modify. 

Gen.  Ansell's  brief  purports  to  find  one  such  statute,  which  he  describes  as 
anal()p:ous  with  st^ctlon  1199.  Ucvised  Statutes,  granting  the  power  to  modify  or 
reverse  by  the  use  of  the  single  word  *'  revise."    Gen.  Ansell  says.  In  part : 

*'  I  find  the  word  used  in  another  Federal  statute  in  quite  an  analogous  way. 
Section  24  of  the  act  of  .Tuly  1.  1898  (cpa.  541,  30  Stat.,  553,  bankruptcy  law), 
provides,  in  part,  as  follows: 

"'The  several  circuit  courts  of  appeal  shall  have  Jurisdiction  in  equity, 
either  interl(K*utory  or  final,  to  superintend  and  revise  in  matters  of  law  the 
proceedings  of  the  several  inferior  courts  of  bankuptcy  within  that  julsdlc- 
tlon.' " 

Gen.  Ansel I's  brief  then  proceeds  to  cite  a  case  interpreting  the  bankruptcy 
statute  (in  re  Cole,  163  Fed.,  180,  181;  C.  C.  A.,  first  circuit),  which  he  de- 
scribes as  "  a  case  typical  of  all."  in  which  the  court  says  : 

"  On  a  petition  to  revise  like  that  before  us  we  are  not  restricted  as  we  would 
be  on  a  writ  of  error,  our  outlook  is  much  broadened,  and  we  are  authorized  to 
search  the  opinions  filed  in  the  district  court,  although  not  a  part  of  the  record 
in  the  strict  sense  of  the  word,  for  the  purpose  of  ascertaining  at  large  what 
wei-e  in  fact  the  isues  which  that  court  considered." 

And  from  this  Quotation  it  is  inferred  that  the  court  was  finding  in  tlie 
word  "revise"  a  broader  power  to  "modify  or  reverse"  the  procedure  of  the 
lo^^'er  court.  This  legislative  precedent,  as  judicially  applied,  would,  if  it  were 
properly  and  accurately  set  forth  In  the  brief,  be  most  persuasive,  and  for 
this  reason  I  have  had  recourse  to  the  statute  Itself.  I  find  that  the  quotation 
of  the  bankruptcy  act  of  July  1,  1898,  in  the  brief  is  incomplete,  being  a 
quotntlon  of  only  a  iwrtlon  of  the  section  conferring  appellate  jurisdiction  on 
the  Supreme  Court  and  the  circuit  courts  of  appeal  and  the  supreme  courts 
of  the  Territories.  The  i)ortion  quoted  Is  from  the  latter  part  of  the  section, 
the  earlier  part  of  the  section  having  conferred  general  appellate  jurisdiction ; 
the  words  quoted  by  Gen.  Ansell,  "  shall  have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise  In  matters  of  law,"  following  tliat 
l)art  of  the  section  which  confers  general  appellate  jurisdiction.  In  order  that 
you  may  be  fully  advised  in  the  premises,  I  quote  the  entire  section : 

"Sec.  24.  .lurlsdiction  of  appellate  courts,  a.  The  Supreme  Court  of  tlie 
United  States,  the  Circuit  Court  of  Appeals  of  the  United  States,  and  the 
supreme  courts  of  the  Territories,  In  vacation  in  chambers  and  during  their 
respective  terms,  as  now  or  as  they  may  be  hereafter  held,  are  hereby  Invested 
with  appellate  jurisdiction  of  controversies  arising  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  which  they  have  appellate  jurisdiction  in 
other  cases.  The  Supreme  Court  of  the  United  States  shall  exercise  a  like 
jurisdiction  from  courts  of  bankruptcy  not  within  any  organized  circuit  of  the 
United  States  and  from  the  Supreme  Court  of  the  District  of  Columbia. 

"  b.  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in  equity, 
either  Interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the 
proceedings  of  the  several  courts  of  bankruptcy  within  their  jurLsdlction.  Such 
power  shall  be  exercised  on  due  notice  and  petition  by  any  party  aggrieved." 

The  concluding  paragraph,  marked  "b,"  quoted  by  Gen.  Ansell,  follows  the 
underscored  lang\iage  which  Invests  the  courts  with  appellate  jurisdiction  in 
express  terms.  There  was  no  necessity  for  the  court  to  deduce  appellate  power 
out  of  that  part  of  the  section  designated  above  "b"  for  it  had  this  appellate 
power  by  express  grant.  The  discussion  of  the  court  in  re  Cole  should,  I  think, 
be  so  understood. 
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I  do  not  think  this  part  of  the  reply  would  be  complete  without  some  refer- 
ence to  the  manner  In  which  appellate  jurisdiction  has  generally  been  conferred 
by  statute,  exemplified  in  the  following: 

(a)  The  act  of  February  9,  1893,  establshlng  the  Court  of  Appeals  for  the 
District  of  Ck)Iumbia  provides: 

"Sec.  7.  That  any  party  aggrieved  by  any  final  order,  Judgment,  or  decree 
of  the  Supreme  Court  of  the  District  of  Columbia  ♦  ♦  ♦  may  appeal  there- 
from to  the  court  of  api)eals  ♦  ♦  ♦  and  ♦  ♦  ♦  the  court  of  appeals 
Rhflll  review  such  order,  judgment,  or  decree,  and  aflflrm,  reverse,  or  modify  the 
same  as  shall  be  Just/' 

(b)  The  Judicial  OhIo  of  March  3, 1911,  provides  for  the  exercise  of  appellate 
Jurisdiction  in  the  following  sections : 

"  Sec.  128.  The  circuit  courts  of  appeals  shall  exercise  appellate  jurisdiction 
to  review  by  appeal  or  writ  of  error,  decisions  in  the  district  courts,"  etc, 

'*  Sec.  13<).  Tlie  circuit  courts  of  appeals  shall  have  the  appellate  Jurisdiction 
ronferre<l  upon  them  by  the  act  entitled  *  An  act  to  establish  a  uniform  system 
of  banlcruptcy,'  '*  etc. 

"  Sec.  2:^7.  A  final  Judgment  or  decree  In  any  suit  In  the  highest  court  of  a 
State  in  which  a  decision  could  be  had,  where  is  drawn  In  question,  etc.,  may  be 
rei»xaniino<l  and  reversed  or  aflirmed  in  the  supreme  court  upon  a  writ  of  error." 
"  Sec.  250.  Any  final  Judgment  or  decree  of  the  Court  of  Api>eals  of  the  Dis- 
trict of  Columbiti  may  be  reexamined  and  affirmed,  reversed,  or  modified  by  the 
Supn*nie  Court  of  the  T^nlted  States,  upon  writ  of  error  or  appeal,  in  the  fol- 
lowing cases :     ♦     ♦     ♦ " 

"  Sec.  252.  Tlie  Supreme  Court  of  the  United  States  is  hereby  Invested  with 
flpp(*llHte  Juris<iiction  of  controversies  arising  In  bankruptcy,"  etc. 

In  the  light  of  what  has  been  said,  I  think  It  will  be  perfectly  apparent  to 
you  that  the  court,  in  re  Cole,  was  in  no  sense  discussing  its  power  to  give 
effect  to  its  conclusions  upon  revision.  It  was  discussing  only  the  scope  of  the 
matters  that  could  be  inquired  into  upon  the  petition,  and  found  the  definition 
<>f  that  wope  in  the  words  "  revise  In  matters  of  law  the  procee<lings  of  the 
fievernl  inferior  courts  of  bankruptcy."  It  becomes,  therefore,  quite  Impossible 
to  follow  the  brief  we  are  here  reviewing  in  Its  assertion  that — 

"The  language  of  that  statute  (bankruptcy  act)  Is  the  very  language  of  this 
(ser.  1199,  R.  S.)  except  that  the  revision  there  Is  expressly  limited  to  matters 
of  law." 

There  is  not  even  a  shadow  of  analogy  l>etween  the  wonls  of  the  Federal  bank- 
nipt<*y  act  investing  tlio  circuit  courts  wit!i  .specific  appellate  Jurisdiction  and 
the  words  of  s<'<-tinn  1199,  Revised  Statutes,  relie<l  ujwn  to  invest  the  Judge 
Advorate  0«»neral  witli  appellate  jurisdiction. 

But  I  fan  not  concluile  this  part  of  the  brief  without  inviting  your  attention 
to  the  definitions  which  are  quoterl  from  Wonls  and  Phrases,  volume  7.  It  seems 
to  me  that  not  a  single  one  of  the  definitions  quoted  In  the  brief  was  addressed 
to  grants  of  api>ellate  power  to  courts,  but  that  all  are  addres8e<l  to  grants  of 
legislative  i>ower  to  revise  statutes,  or  tc)  the  sc(»i>e  of  the  authority  granted  to 
fcpet'lal  commissions  to  revise  ccnles,  where  it  goes  without  saying  the  power  to 
revis*'  confers  no  i>ower  whatever  to  give  effect  to  the  revision.  There  was, 
however,  one  definition  of  the  word  "revise"  on  that  cited  page  of  Words  and 
rhra.««es  that  does  go  to  the  mwuiing  of  a  grant  of  power  carrie<l  to  a  C(mrt  by  the 
word  "  revise."  but  I  do  not  find  tluit  this  definition  is  In  Gen.  Anseirs  brief. 
It  Is  as  follows: 

••  H^'Vislon.  as  used  in  a  statute  authorizing  the  entering  of  an  appeal,  after 
tbe  ♦•xpln»tion  of  tlie  time  llmite<l  for  such  appeal,  when  the  court  is  satisfied 
that  Justi*"e  re<iulres  a  revision  of  the  (le«Tee  appealiMl  from,  does  not  mean 
reversal  or  mmlificatlr»n.  but  simply  review,  re<'xamination,  or  looking  at  again." 
I  niMv  :hM.  In  <-losin;:  this  i^irt  of  my  nieniorandum.  that  a  rather  c<miplete 
snrwy  of  statutes  v«»sting  api>ellate  iK)wer  in  tribunals,  administrative  as  well 
as  JudlHnl,  fails  to  dls<'lose  a  single  case  where  the  power  to  modify  and  reverse 
Is  left  to  be  d<*<luc«Kl  from  such  an  inapt  and  single  word  as  the  word  "  revise," 
witlioiit  the  addition  of  api»ellate  rwwer  grante<l  in  si»ecific  and  unequivocal 

terms.  ,    ^ 

'»    HiMiorv  of  the  Uqislation. — (Jen.  AnselFs  brief  asserts  that— 
"The  historv  of  the  lejrislatlon.   the  early  exivutlon  given  it.  Its  historical 
pla<-e  In  the  ImmIv  of  the  law  of  which  it  is  a  part,  all  clearly  show  that  this  must 
be  tlie  mt»anlng  assigned  to  the  word  *  revise'  in  the  present  instance." 

It  is  said  that  Congress  established  the  Bureau  of  Military  Justli*e  In  the  light 
of  the  necessities  of  the  Civil  War,  and  expressly  investetl  its  head,  the  Judge 
Advocate  General  of  the  Army,  with  this  revisory  power.    Gen.  Anseirs  reference 
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here  Is  to  the  original  statute,  the  act  of  July  17,  1862  (12  Stats.,  508),  In  which 
it  was  provided  that : 

"The  President  shall  appoint,  by  and  with  the  advice  and  consent  of  tlie 
Senate,  a  Judge  Advocate  General,  with  rank,  pay,  and  emoluments  of  a  colonel 
of  cavalry,  to  whose  office  shall  be  returned  for  revision  the  records  and  pro- 
ceedings of  all  courts-martial  ami  military  commissions,  and  where  a  record 
shall  be  kept  of  all  proceedings  had  thereupon." 

The  same  words  were  carried  forward  in  the  act  of  June  20,  1864,  and  no 
further  grant  of  power  is  found  in  the  latter  statute.  In  the  act  of  July  28, 
1866  (14  Stats.,  324),  the  granting  word  is  still  "revise,"  the  only  change. being 
the  omission  of  the  words  found  in  the  earlier  statutes,  "  a  record  shall  be  kept 
of  all  proceedings  had  thereupon  " ;  and  so  the  same  words  were  carried  forward 
in  section  1199,  Revised  Statutes,  where  they  remain  to  base  the  ground  of  this 
contention. 

I  find  nothing  in  the  legislative  development  tliat  is  even  worthy  of  remark 
in  this  connection.  The  word  "revise"  (or  "revision")  is  the  only  granting 
word  now  as  it  was  in  the  beginning.  There  is  precisely  the  same  power,  no 
greater  and  no  less.  If  history  Is  to  be  invoked,  therefore,  we  must  look  to  the 
administrative  and  not  to  the  legislative  history  of  the  statute.  And  this 
brings  us  to — 

3.  Administrative  history  of  the  departmental  practice. — ^Thls  administrative 
history  has  been  appealed  to  in  Gen.  Anseirs  brief  to  the  extent  that  it  is 
asserted  that — 

"  The  records  of  this  office  indicate  that  Judge  Holt,  the  Judge  Advocate  Gen- 
eral of  the  Army  during  the  Civil  War  period,  did  revise  proceedings  in  the  sense 
here  indicated." 

Judge  Advocate  General  Holt  was  Secretary  of  War  before  he  was  Judge 
Advocate  General.  His  position  at  the  bar  of  the  United  States  was  an  en- 
viable one.  If  this  statement  o£  his  construction  of  the  law  is  accurate,  it 
would  be  most  persuasive  upon  me,  as  I  think  it  would  be  upon  you.  Gen. 
Ansell,  however,  cites  no  instance  from  the  records  of  the  Judge  Advocate 
GeneraVs  office  where  Judge  Holt  has  indicated  .such  a  view,  and  such  examina- 
tion of  the  records  of  Judge  Holt's  action  upon  courts-martial  proceedings  dur- 
ing the  Civil  War  periml  as  I  have  been  able  to  make  does  not  disclose  a  single 
instance  of  the  kind  mentioned.  Candor  compels  me  to  state  that  in  the  limited 
time  that  I  have  had  to  prepare  this  memorandum  no  systematic  search  of 
the  hundreds  of  records  bearing  the  stamp  of  Judge  Holt's  action  could  be 
made,  and  therefore  the  positive  assertion  that  there  exists  no  single  instance 
of  this  kind  would  not  be  warranted.  However,  there  was  revealed  from  these 
old  and  interesting  books  very  significant  circumstances  most  emphatically  In- 
dicating that  Judge  Holt  never  contended  for  nor  exercised  the  power  that  Gren. 
Ansell  says  was  vested  in  him  by  tlie  statute,  exemplified  in  the  following 
reference  to  Judge  Holt's  opinions: 

(a)  1  find  on  page  269  of  volume  11  of  the  Records  of  the  Rureau  of  Mili- 
tary Justice  (Dec.  16,  1864),  over  Judge  Holt's  own  signature,  a  short  review 
of  the  case  of  Pvt.  Hiram  Greenland,  who  was  tried  by  a  court-martial  con- 
vened by  Gen.  Howe.  The  record  failed  to  show  the  date  of  the  trial  or 
whether  there  was  present  a  quorum  of  the  court.  If  Judge  Holt  had  been 
exercising  an  indigenous  power,  such  as  it  is  contended  he  could  exercise,  he 
would  have  taken  the  action  attempted  to  be  taken  in  the  instant  case  that 
raises  the  present  contention  and  would  have  reversed  the  judgment.  Instead 
of  doing  so  indorsement  "  To  the  President "  reads : 

"  There  are  fatal  irregularities  invalidating  the  whole  proceedings  and  ren- 
dering the  sentence  inoperative,  and  it  is  recommended  that  it  be  so  declared 
by  the  President." 

(b)  Again  I  find  Judge  Holt  writing  to  Col.  W.  N.  Dunn,  Assistant  Judge 
Advocate  General,  under  tlie  caption  "  Bureau  of  Military  Justice,"  and  under 
date  December  27,  1864,  in  reference  to  the  case  of  James  Scott,  corporal. 
Ninth  Michigan  Cavalry,  in  which  the  record  was  fatally  irregular  in  that  the 
arraignment  of  the  prisoner  and  the  reception  of  his  plea  had  be^i  accom- 
plished prior  to  tlie  administration  of  the  oath  to  the  court.  Instead  of  re- 
versing the  Judgment,  as  he,  of  course,  would  have  done  had  he  deemed  that  the 
power  was  in  him  to  do  so,  he  writes  as  follows : 

"  In  similar  cases  returned  from  this  office,  to  the  officer  charged  with  the 
duty  of  revision  or  executing  of  the  sentence,  it  has  been  found  advisable  to 
direct  his  attention  to  the  fact  that  a  proper  course  to  pursue  with  irregu- 
larities of  proceedings  which  can  not  be  corrected,  rendering  the  sentence 
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• 

nofH*niilvi>.  Is  to  rovoko  the  onlor  of  exwution,  and  If  the  parties  are  not 
IfthW-  to  be  mibjectwl  to  another  trial  to  release  them." 

(r)  In  tlie  case  of  W.  H.  Shipnmn,  in  which  the  oharjre  lias  been  drawn 
iiider  the  jreneral  Article  of  War  for  an  olTense  clearly  recognizable  under  a 
JIKH-iflc  article.  Judge  Holt  expressed  the  opinion  that  such  an  irregularity 
•eiiden»<l  the  >entence  void,  but  instead  of  reversing  the  Judgment  or  attempt- 
np  to  give  Inherent  effect  to  his  own  opinion  he  addresseil  the  Secretary  of 
t-Var.  under  date  December  22,  1864,  In  part  as  follows: 

••  If  this  opinion  Is  concurred  In,  the  pleadings  In  the  case  must  be  held  to 
>e  fatally  deftn-tlve  and  the  sentence  inu)erative." 

In  no  single  ca:  e  of  iierhaps  100  conse<*utive  cases  examine<l  by  me  has  there 
leon  found  an  Instance  in  which  Judge  Holt  ever  attempted  to  reverse  the 
Inilgnient  of  a  c^>urt-martinl.  Other  csiw^s  similar  to  those  <|U(»te<l  from  were 
round  in  abundance. 

Gen.  An.seirs  brief  as.serts  that  the  i»ower  contended  for  was  utilized  during 
:lie  Civil  War  i>erIiMl  and  In^yond  the  (-ivll  War  period  until  the  early  eighties, 
when  It  was  abandone<I  without  apparent  cause,  a rginnent,  or  reason.  A  rather 
liavty  examination  of  the  records  from  1804  to  1882  fails  to  dl.^-'close  a  single 
instance  of  the  exercise  of  such  iM»wer.  I  shall  not  prol(»ng  this  brief  by  citing 
the  cases  that  I  have  examined.  They  cover  the  administration  of  Judge 
Advt)cate  Cleneral  Dunn  and  Judge  Advo<?ate  General  Swalm. 

4.  Itttiinfif*  of  rivU  vum'tn. — This  brings  us  to  the  culminaticm  of  the  whole 
ir^inient  in  :i  refutation  of  the  statement  in  the  brief  that  "Nor  has  the  power 
Here  contendcnl  for  lK»t»n  (lues'tioneil  by  the  civil  courts  or  other  civil  authority." 
riils  statement  evlnc«*s  a  failure  to  make  a  thorough  search  of  the  records  and 
priH-mlcnts.  In  his  **  Military  I41W  and  I'reco<leuts,**  the  leading  work  on  the 
«ubJ«H*t.  Winthrop,  for  many  years  in  the  office  of  the  Judge  Advo<'ate  General, 
and  for  a  time  Acting  Judge  Advocating  General  during  the  Incumbency  of 
Judge  Holt,  in  the  Civil  War  perio<1,  and  hence  familiar  with  any  course  of 
procedure  follow^ed  by  him,  says: 

**  Tlie  accu8e<l  always  has  an  api)eal  from  the  conviction  and  sentence  by 
■ourt-martial  to  the  President  (or  St^Tetary  «>f  War)  :  but.  In  entertaining  and 
tjeterniinlug  such  ap]»eal,  he  Is  asslstinl  and  advised  by  the  Judge  Adv(K*ate 
General  of  the  Army.  Thus,  as  the  tribunal  Is  an  executive  agency,  the  api>eal 
therefrom  is  to  a  8up<»rlor  e:.ecutlve  authority." 

And  a  ftxitnote,  on  page  .ll,  adds  that — 

•*  Tlie  .fudge  Adv<H*ate  (veneial,  under  the  authority  vesteil  In  him  by  sec^tlon 
1  !(«!>,  Ilevlse<l  Statutes,  to  ivcelve,  revise,  etc.,  the  proceedings  of  courts-martial 
has,  (»f  c<»urs«\  no  |M)wer  to  reverse  a  tlnding  and  sentence,  was  held  in  Mason's 
«-ns4\   rnlte<l   Stag's  Circuit   Court.  Northern   District   of  New  York,  October, 

Mason's  case  still  stan<ls  as  the  undisturbed  pronoumvment  of  the  Federal 
i-iiurts  uiHrti  the  pn»<*ise  |)olnt  at  issue.  Mas<m,  a  scrgennt,  had  be«*n  ccmvlcted 
by  u  gi-nenil  court-martini  of  discharging  bis  musket  with  intent  to  kill 
i;harlfs  J.  (iuiteau.  the  assassin  of  I*r(»sident  Gartield.  The  findings  and 
•••'ntenrv  were  jjpprove«l  by  MaJ.  Gen.  Hanco<-k,  the  reviewing  authority,  and 
t\w  Se<'retary  of  War  designattMl  as  the  place  of  confinement  the  Albany  County 
IVnit«>ntiary.  In  his  review  of  the  case  the  Judge  Advocate  General  <*ame  to  the 
ifini'luslon  that  tlie  court  was  without  jurlstlictlon  and  that  the  sentence  was 
therefore  void.  It  Is  important  to  note  that  in  communicating  this  con<*lusl<m 
10  lh»*  Stvretary  <if  War  the  Judge  Atlvocate  General  did  not  (as  it  is  here 
nintenile«l  that  he  bad  the  i»ower  to  do)  reverse  the  decisi<m  of  the  (Muirt,  but 
lie  ni-i»ninjendiHl  that  the  Si-cretarj-  of  War  should  revoke  the  order  for  execu- 
tiiiu  of  the  sentenci*. 

In  ih'is  <as*'.  bow«*ver,  the  Se<-relai'y  of  War  diM-rnuMl  so  to  do,  and  apparently 
atlhiTiMl  ti»  the  o]»inlon  that  the  crmrt  was  not  without  Jurlsdi<'tion  and  the 
rtt-riT.-iire  was  valid — an  opinion  that  was  substantiate<l  by  the  diH-islon  of  the 
l*iii:«d  Stati-s  Sui>n»nie  Court  on  a  writ  of  habeas  coiiMis  ail(lre»is<Ml  ti»  the 
Jiiri^Ih'tiiin  tif  the  ii»urt.  TIk  prls4»n»'r.  It  seems,  was  not  at  the  end  of  Ids 
n-^nuro'A  Aftfr  l»elng  dellvereil  to  the  warden  of  the  i>enitentiary  he  sutnl 
OUT  a  iM»w  writ  <»f  hal»eas  i«»rpus  based  on  other  grounds.  His  <'iniHMiiit)n  was 
priM-is-'Iy  the  roiit«*ntlon  maile  in  Gen.  Ansell's  brief:  that  is.  that  the  .Tudi^e 
A«Iv.H-.ite  General  Is  vesttHl  with  an  appellate  i)ower  and  that  his  d(H:Ision 
tgHln.«it  the  validity  of  the  pnxfiM lings  of  a  nmrt-martlal  has  the  cfTert  of  re- 
\en*ifig  the  Judgment. 

Ills  |M*tltlon  a11*'ge«l,  amontr  other  things: 

".'itb.  Thai  tlie  Judge  Advcnate  (ieneral  of  the  Arm>'  rec<»ntly  reviewed  the 
eridea(*e  aclHuc-etl  on  the  triil  before  said  court-nuirtinl  and  on  or  about  August 
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28, 1882,  transmitted  to  the  Secretary  of  War  his  report  on  the  said  proceedings^ 
in  which  he  renders  an  opinion  reversing  the  findings  and  sentence  of  said  court 
on  the  grounds: 
"  1.  No  jurisdiction  in  a  court-martial. 

2.  Employment  of  the  prisoner  illegal. 

3.  No  evidence  of  guilt,  but,  on  the  contrary,  proof  of  hinocence. 
6.  That  under  section  1190,  Revised  Statutes,  it  is  the  duty  of  the  Judge 

Advocate  General  to  *  receive,  revise,  and  cause  to  be  recorded  the  proceedings 
of  all  courts-martial,'  and  that  it  was  the  intention  of  Congress  thereby  to  in- 
vest in  the  Judge  Advocate  General  an  appellate  Judicial  authority  over  courts- 
martial,  and  that  the  Judg«?  Advocate  (ieneral  has  the  Judicial  power,  under 
the  law,  to  review,  revise,  or  reverse  or  affirm  the  findings  and  sentences  of 
all  courts-martial,  and  that  his  dcision  is  the  ultimate  Judicial  Judgment  In  all 
Buch  cases. 

"That  by  the  Judgment  and  decision  of  the  Judge  Advocate  General,  ren- 
dered as  aforesaid,  reversing  the  findings  of  said  court-martial  the  further 
imprisonment  of  the  petitioner  is  unlawful  and  wrongful. 

"BMrther,  that  his  conviction  and  sentence,  and  the  orders  carrying  the 
same  into  execution,  are  each  and  all,  annulled  and  made  to  stand  for  naught 
by  the  said  Judicial  Judgment  and  decision  of  the  Judge  Advocate  General  re- 
versing the  findings  and  sentence  of  said  courts-martial." 

In  addressing  itself  to  the  contention  thus  made,  the  opinion  of  the  court 
proceeds  as  follows: 

"  The  second  ground  of  the  application  is  not  tenable,  because  the  alleged  re- 
versal by  the  Judge  Advocate  General  of  the  findings  of  the  court-martial  is 
not  a  reversal  at  all  and  does  not  purport  to  be.  It  is  merely  an  advisory 
report  to  the  Secretary  of  War,  giving  the  opinion  of  the  Judge  Advocate 
General  upon  the  merits  of  the  trial  and  sentence.  We  might  risk  our  decision 
here,  but  as  it  has  been  strenuously  contended  by  the  council  for  the  peti- 
tioner that  Congress  has  conferred  authority  upon  the  Judge  Advocate  General 
to  reverse  the  procee<iing8  of  courts-martial,  it  is  proper  that  we  should  express 
our  dissent  from  such  a  conclusion.  It  Is  urged  that  because  the  statute  makes 
it  is  the  duty  of  that  officer  to  *  receive,  revise,  and  cause  to  be  recorded  the  pro- 
ceedings of  all  courts-martial  *  that  the  power  to  reverse  is  to  be  implied.  It 
is  not  reasonable  to  suppose  that  the  exercise  of  such  an  important  ix)wer 
would  be  conferi-ed  in  vague  and  doubtful  terms,  or  that  it  lurks  behind  the 
word  *  revise.*  Applying  the  rule  *  noscitur  a  sociis,*  the  word  *  revise  *  is  to  be 
read  in  connection  with  the  words  that  precede  and  follow  it,  and  thus  read, 
•  the  duty  it  imposes  is  analogous  to  the  duty  of  receiving  and  recording  the 
proceedings.*  Had  it  been  intended  by  the  statute  to  introduce  such  a  marked 
innovation  into  the  preexisting  functions  of  the  officer,  and  to  convert  a  staff 
officer  of  the  head  of  a  bureau  into  a  Judicial  officer  having  the  ultimate  de- 
cision in  all  cases  of  military  offenses,  the  power  to  affirm,  reverse,  or  modify 
the  proceedings  of  courts-martial  would  have  been  lodged  in  plain  and  explicit 
language.  The  language  employed  Is  more  appropriate  to  indicate  the  dis- 
charge of  clerical  duties. 

"It  is  not  intended  to  intimate  that  it  is  not  the  province  and  the  duty  of 
the  Judge  Advocate  General  to  revise  the  proceedings  of  courts-martial  so  far 
as  may  be  necessary  to  rectify  errors  of  form  and  to  point  out  errors  of  sub- 
stance which,  in  his  Judgment,  should  be  corrected  by  the  proper  authorities, 
nor  is  it  doubted  that  as  to  all  such  topics  as  are  within  the  purview  of  his 
official  scrutiny  his  opinion  is  entitled  to  that  respectful  consideration  which 
is  due  to  the  dignity  and  importance  of  the  position  which  he  holds. 
'  "  The  rule  Is  discharged  and  the  application  for  a  writ  of  habeas  corpus  is 

denied." 

I  think  this  memorandum  might  well  close  here  and  with  the  statement  that 
both  civil  and  military  opinion  sustain  the  view  that  the  appellate  power  in 
the  Judge  Advocate  General  contended  for  in  Gen.  Ansell's  brief  does  not  in 
fact  exist.  However,  I  have  noted  a  further  statement,  which  constitutes  part 
5  of  tills  memorandum  to  wit : 

.5.  The  appellate  poxcer  of  the  judge  advocate  general  of  the  British  Army, — 
The  Jurisdiction  of  the  Judge  advocate  general  of  the  British  Army  in  such 
tnattors  is  so  obscurely  stated  in  the  books  which  I  have  examined  that  T 
fttn  not  entirely  clear  that  I  understand  his  precise  relation  to  the  administra- 
tion of  military  Justice.  It  appears  to  be  true,  from  the  authorities  T  have 
ixamlned,  that  under  the  British  system  this  official  has  the  power  to  reverse 
anA  modify  the  proceedings  of  courts-martial,  but  that  he  does  not  find  that 


ESTABLISHMENT  OF  MILITAKY  JUSTICE.  71 

p<»wer  in  any  specific  statute,  but  ratlier  In  his  relations  as  a  member  of  the 
ministry  of  the  British  (Jovemment.  Such  authority  as  he  exercises  !n  this 
regard  seems  to  be  not  a  grant  of  executive  authority  to  an  administrative 
official,  but  to  arise  out  of  an  executive  power  of  the  soverelfm  himself,  tiele- 
Kat«l  in  thi«  instance  to  a  member  of  the  ministry. 

You  are  aware,  of  course,  of  the  power  you  have  by  statute  hiw  to  grant 
upon  proper  applUration  an  honorable  restoration  to  duty  to  each  of  the  men 
<"onv1cted  of  mutiny,  and  I  shall  shortly  prepare  an  order  of  this  kind  and  place 
it  before  you.  I  shall  continue  my  study  of  the  jjeneral  subject  to  see  whether 
this  power  of  appellate  review  can  not  be  found  in  the  President  himself,  as 
the  constitutional  Commander  in  Chief,  so  that,  instead  of  issuing  a  simple 
order  of  restoration,  you  may.  by  direction  of  the  President,  modify  or  disap- 
prove the  findings  and  sentence.  It  will  take  some  little  time  to  do  this.  The 
essentials  of  the  proposition  one  would  have  to  maintain  are  that  the  court- 
martial  jurisdiction  is  and  always  has  been  an  attribute  of  command ;  that  the 
President  would  have  had  this  power  in  the  absence"  of  any  statute  law,  and 
that  such  recognition  as  has  been  srlven  to  subordinate  members  of  the  military 
hierarchy  In  the  matter  of  convening  courts-martial  and  reviewing  their  pro- 
ceedings has  In  no  way  divested  him  (the  President)  of  the  revisory  power 
which  is  clearly  his  in  the  absence  of  statutory  provision.  Immediate  relief. 
however,  should  not  await  the  completion  of  a  study  of  this  kind  or  the  concur- 
rence of  the  Attorney  General,  which  I  think  y(m  would  wish  in  view  of  the 
consideration  his  office  has  heretofore  given  the  general  subject. 

B.  H.  Crowder, 
Judge  Advocate   General. 

XOVEMIIER    27,    1917. 

As  a  convenient  mode  of  doing  justice-  exists  in  the  instant  cases,  1  slmll  l)e 
glad  to  act  in  reliance  upon  a  usual  power  and  leave  this  larger  question  for 
future  consi<leration,  informed  by  the  further  study  which  the  Judge  Advocate 
General  is  giving  it.  Ordinarily,  however,  the  extraction  of  new  and  large 
grants  of  power  by  reinterpreting  familiar  statutes  with  settled  practical  cron- 
struction   is  unwise,     A  frank  api)eal   to  the  legislature  for  added  i)Ower  Is 

wiser. 

Baker.  ' 


ANSELL  EXHIBIT  C. 

Bwo.  Gen.  S.  T.  Ansell's  Brief  Filed  in  Si^port  of  His  Ofi-ice  Opinion. 

Together  with  Note  of  Transmittal 

December  11,  1917. 
Memorandum  for  Gen,  Crowder:  • 

1.  Here  is  my  brief,  which,  with  his  verbal  permission,  I  file  with  the  Secre- 
tary of  War,  and  which  I  hope  you  will  place  before  him  at  your  convenience. 

2.  It  has  been  prepared  under  circumstances  which  militate  against  literal 
accuracy,  but  it,  together  with  the  opinion,  substantially  and  witli  sufllcient 
accuracy  expresses  my  views. 

3.  The  subject,  as  I  conceive  it,  is  one  of  tremendous  importance.  I  am  quite 
sore  that  if  the  department  could  change  its  view  of  the  law  and  come  to 
wncur  with  me,  a  practical  scheme  for  the  exercise  of  such  power  could  be 
established,  to  the  great  benefit  of  the  administration  of  military  justice. 

4.  I  fear  that  this  office  under  the  prevailing  practice,  Is  exercising  too  little 
supervisory  power  over  courts-martial.  I  cite  in  my  brief,  as  I  mentioned  to 
you  the  other  day,  that  In  the  Civil  War  an  Assistant  Judge  Atlvocate  Gen- 
eral was  established  independently  of  military  command,  so  that  as  a  repre- 
sentative of  the  reviewing  jwwer  of  this  office  he  could  pass  preliminarily  on 
proceedings  and  thus  prevent  the  execution  of  Illegal  sentences.  I  apprehend 
that  something  like  this  will  have  to  be  done  again. 

5.  If  you  and  the  Secretary  of  War,  upon  thorough  reconsideration,  can  not 
accept  my  view  of  the  law,  and  If  It  should  be  thouglit  advisable  to  seek  legis- 
lation establishing  this  power  in  the  department,  I  hope  Its  exercise  will  not  be 
subjected  to  General  Staff  supervision.  Such  supervision,  it  soenjs  to  uih. 
would  necessarily  destroy  the  judicial  character  of  the  power. 

S.  T.  Ansei.t.. 
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PRIEF  FILED  BY  PERMISSION  OF  THE  SECRETARY  OF  WAR  IN  SUPPORT  OF  MY  KECBNT 
OPINION  CONCERNING  THE  REVISORY  POWER  OF  THE  JUDGE  ADVOCATE  QENSBAI.  OF 
THE  ARMY  OVER  JUDGMENTS  OF  MILITARY  COURTS. 

Statement. — From  my  earliest  Interest  In  military  law  and  the  administration 
of  military  justice,  and  esijecially  during  my  service  in  the  office  of  the  Judge 
Advocate  General,  I  have  seen  the  evident  embarrassment  of  the  department 
and  its  consequent  failure  to  do  Justice  according  to  established  legal  principles, 
brought  about  by  the  limitations  imposed  by  the  view  and  practice  of  this 
office  to  the  effect  that  if  the  court  had  jurisdiction,  no  matter  how  flagrant 
and  prejudicial  its  errors,  and  no  matter  how  bad  its  Judgment  and  sentence 
when  tested  by  established  legal  principles,  no  corrective  power  existed  in  this 
office  or  this  department  or  elsewhere.  From  time  to  time  the'officers  on  duty 
in  this  office,  faced  by  sucli  a  dilemma,  have  turned  their  minds  to  the  power 
of  revision  conferred  by  section  1199  of  the  Revised  Statutes,  in  the  hope  of 
finding  there  the  necessary  remedial  authority*.  But,  since  the  Army  has  here- 
tofore been  small  and  the  cases  calling  for  such  revision  therefore  have  been 
comparatively  few,  the  exigent  need  for  such  a  revisory  i)ower  has  not  until 
recently  been  sufficiently  manifested  to  make  the  question  an  all-impelling  one ; 
and  so,  in  the  end,  we  have  uU  accepted  the  practice,  dissatisfied  with  it  but 
without  sufficient  impulse  to  go  to  its  bottom  and  overturn  it.  I  should  expect 
the  other  officers  who  have  been  on  duty  in  this  office  with  me  and  interested 
in  the  subject  to  confirm  me  in  the  statement  of  this  attitude. 

During  this  war,  for  patent  reasons,  the  revision  of  the  proceedings  of  military 
courts  in  this  office  has  taisen  on  an  importance  which  it  did  not  heretofore 
have.  If  one  essential  branch  of  administration  of  this  office  can  be  transcend- 
ently  more  important  than  another,  it  is  to  be  found — at  least  while  this  large 
Army  is  maintained — in  the  supervision  over  these  proceedings ;  that  is  to  say, 
in  the  close  supervision  of  the  administration  of  military  justice  throughout 
the  Army.  If  the  revision  is  worth  the  name,  it  should  be  a  revision  for  gross 
and  prejudicial  errors  of  law  that  make  a  conviction  bad,  as  well  as  for  those 
that  make  the  Judgment  void.  It  should  be  done  with  such  thoroughness  as  to 
carry  conviction  to  all  concerned  and  to  secure  the  respect  of  the  Army  and 
the  confidence  of  the  people.  It  should  be  so  exi)edltiously  done  as  to  make 
the  remedy  timely  and  prevent  any  great  measure  of  unlawful  punishment. 

For  reasons  so  obvious  as  to  merit  no  allusion,  our  new  Army  must  be  ex- 
pected to  administer  military  justice  more  crudely  than  did  our  small  peace- 
time establishment  of  experienced  Regulars.  My  experience  in  this  office  thus 
far  has  shown  that  this  is  and  will  be  true.  Many  cases  already  have  been 
passed  upon  and  reported  to  me  by  Maj.  Davis,  in  charge  of  the  Military  Jus- 
tice Division,  and  his  assistants  which  admitted  of  no  doubt  whatever  but  that, 
on  Indisputable  principles  of  law  and  Justice,  the  judgments  and  sentences 
therein  ^vere  based  on  error  and  ought  to  be  revised  and  set  aside  if  the  power 
to  do  so  existed.  So  flagrantly  and  patently  Illegal  were  many  of  these  that  I 
presented  them  to  the  entire  body  of  my  associates  In  an  endeavor  to  discover, 
with  the  help  of  their  counsel,  some  means  whereby,  In  consonance  with  law 
as  well  as  with  the  practice  of  the  office,  the  judgment  might  be  moillfied  and 
the  Innocent  victims  restored,  unblemished  by  ^^Tongful  conviction,  to  their  hon- 
orable places  In  the  .nervlce.  It  was  the  passing  upon  such  cases  which  marked 
the  obvious  necessity  for  the  power  of  revision  in  this  ofllce.  We  were  driven 
to  take  up,  and  we  did  take  up,  for  consideration  with  a  seriousness  that  .seems 
unappreciated  the  question  of  the  proper  construction  of  the  statute  In  question, 
with  the  result  that  I  and  my  office  associates  concluded  with  the  utmost  confi- 
dence and  conviction  that  that  statute  does  adequately  confer  upon  the  Judge 
Advocate  General  of  the  Army  this  very  just  and  necessary  power. 

Tlie  case  that  of  many  others  served  most  to  Indicate  the  exigent  need  of 
such  power  and  Its  exercise  In  the  Interest  of  law  and  justice  was  the  so-called 
mutiny  case.  It  was  upon  this  case  we  expres^e<l  the  views  and  conclusion 
which  the  departirient  finds  unacceptable.  This  was  an  alleged  mutiny  of  the 
noncommissioncil  officers  and  others  of  a  certain  battery  of  Field  Artillery. 
The  errors  of  law  and  the  consequent  Injustice,  as  revealed  by  the  proceedings 
in  this  case,  were  so  palpable  and  prejudicial  that  it  is  difficult  for  me  to  see 
how  any  fair-minded  official,  having  the  duty  to  pass  upon  the  record,  could 
have  failed  to  perceive  them  and  exert  all  his  power  to  remedy  the  error  and 
injustice.  These  men  did  not  commit  mutiny.  A  youthful  and  capricious 
officer  was  responsible  for  the  entire  situation.  He  himself  was  guilty  of 
tyrannous  and  oppressive  conduct.    Notwithstanding  this,  charges  were  pre- 
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errecl,  not  ap:ainst  lilin  for  his  tyranny,  but  a^uinst  these  men  for  iinitlny. 
rhe  changes  were  referred  to  tlie  pro|)er  convenlnfr  authority,  an  officer  of 
ilj;li  rank,  who  ordered  the  court  for  the  trial  of  these  men.  A  court  tried 
tnd  conylcted  them  and  8entence<l  them  to  lonp:  terms  of  imprisonment,  and 
he  reviewing  officer  approved  the  convictions  and  sentence.  Where  such  chain 
►f  motion  afl  thla  can  m-cur  there  is  left  no  room  for  the  surprise  that  I  other- 
rt»e  Hhuiild  have  felt  at  the  failure  of  the  proper  authorities  to  court-martial 
he  youni;  offl<*er  hlniH<*lf.  I  frankly  confess  my  fear  that  such  a  failure  of 
ustlce  as  this,  under  such  circumstance.  Involving?  so  many  officers  whose 
'oncem  U  was  to  se<»  that  Justice  was  done,  is  symptomatic  of  more  general 
Ieflc1enc!e«  that  are  the  usual  concomitants  <»f  that  Institutional  formalism 
irhlch  In  ray  Judgment  so  hinders  our  military  development. 

It  was  to  correct  such  errors  that  the  entire  force  of  this  office,  including 
ible  and  distinguished  lawyers  rei'ently  coming  to  us  from  civil  life,  devoted 
taelf  to  a  thorough  stu<ly  and  consideration,  extending  over  a  period  of  more 
rhiin  three  weeks,  and  reaclunl  the  conclusion  that  the  statute  clearly  confers 
ipoii  this  office  revisory-  power  ncoessary  to  do  Justice  in  such  cases.  Accord- 
inirly,  convinceii  of  the  legality  of  that  c<»urse  and  apprehending  that  no  objec- 
tion conld  be  taken  thereto.  I  set  aside  the  Judgment  of  conviction  in  this  and 
ijther  pending  cases  and  rccommendcHl  that  orders  Issue  restoring  these  inno- 
cent men  to  their  places  In  the  Army. 

Innmnnch.  however,  as  this  action  was  a  reversal  of  an  administrative  prac- 
tice In  this  office  which  had  never  before  been  thoroughly  considered  or  ex- 
amined so  far  as  I  knew.  I  sent  to  the  Secretary  of  War  for  his  personal  con- 
nldenttlon  a  cr»py  of  the  opinion,  scarcely  doubting  that  the  action  taken  by  me 
would  merit  his  entire  approval  as  well  as  that  of  the  Judge  Advocate  Gen- 
eral, so  necessary  and  exi)e<llent  was  the  authority,  so  clear  tlie  law,  and  so 
hnmane  and  righteous  its  application. 

The  Secretary  of  War  having  sought  his  advice,  the  Judge  Advocate  General 
has  dlittgreed  with  me,  and  finds  no  such  power.  Upon  his  advice,  therefore, 
the  Judgment  of  c-onvictlon  in  this  case  is  to  stand,  though  it  is  proper  to  add. 
quite  a  number  of  other  Instances  in  which  I  likewise  set  aside  erroneous  Judg- 
ment*! iiave  been,  due  to  udvinistratlve  methods,  approved  by  the  department 
and  action  taken  acconllngly. 

IWllevlng  that  our  i>eople  who  are  giving  up  their  sons  to  the  national  cause 
«ouhl  not  be  content  with,  if  they  were  apprised  of,  a  system  of  military  Jus- 
tlee  that  is  admitte<ily  without  power  to  corre<'t  ccmceded  wrong  and  injustice 
to  the  roost  sacreil  rights  of  man  and  soldier;  conceiving  that  the  question  Is 
toidamental  and  far-reaching  In  its  Import ;  convinced  that  existing  law  places 
as  In  no  such  humiliating  positi(m  and  that  the  action  of  the  department  was 
wronx  beyond  all  question  and  ran  be  shown  convindnglj'  and  almost  to  the 
point  of  demonstnition  to  l)e  so;  and  mindful  that  undue  <leference  to  past 
pnce-time  views  and  administrative  practlct»s  will  defer  the  adoption  of  better 
nefhods  and  prove  highly  harmful  to  our  new  Army,  in  an  earnest  de.-^ire  to 
be  helpful  to  the  extent  of  my  ability  and  ust»  whatever  of  strength  I  have  to 
lid  In  the  establishment  of  an  adcHiuate  and  efficient  administration  of  mili- 
tary Justice.  I  tile,  with  the  i>ernilssh»n  of  tlic  S<HTetury  of  War.  this  brief  of 
my  view.'i: 

First.  HH  to  the  action  taken  in  the  mutiny  case. 
1.  The  action  taken  by  tlie  Secretary  of  War  on  the  advice  of  the  Judge  Advo- 
ojite  <;eneral  has  l)een  taken  under  ver>'  evident  misapprehension.  Such 
nrtion  is  pre<]icated  uinm  the  correctness  of  conviction,  and  the  act'eptance 
ftf  such  an  act  <»f  grace  by  these  Innoi-ent  men  necessarily  implies  a  confe- 
•lon  of  guilt  of  a  iTlnie.  which,  upon  well-establlshe<l  principles  of  law  and 
Jn)»tl«*e.  Ihey  never  conmiltte*!.  Justice  is  a  matter  of  law  and  not  of  execu- 
tive favor. 


The  Judge  Advm-ate  (k*neral,  advising  the  SiHTctary  of  War,  said: 
:    "  Ton  are  aware,  of  <'Ourse,  of  the  i>ower  you  have  by  statute  law  to  gnint, 
j^ym  propter  appli<*ation.  an  honorable  restoration  to  duty  to  each  of  the  men 
^^•intiftiHi  of  iinitiny,  and  I  shall  shortly  prepan*  an  onler  of  this  kind  and  place 
^•tbefore  you." 

■     And  inime<llately    thereu|H>n   the   Secretary    wrolo.   adopting   the   suggested 
^^l«»ii,  as  follows: 

J  "Asa  «Ninvcnlcnt  nio«lf»  of  doing  Justice  exists  in  the  instant  cases,  1  shall  he 
"^M  to  a<*t  In  reliance  upon  a  usual  i>ower  and  leave  this  larger  question  for 
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future  consideration,  informed  by  the  further  stuciy  wliich  tlie  Judge  Advocate 
General  is  giving  it." 

This  action  can  not  be  **  a  convenient  means  of  doing  justice."  The  Secre- 
tary, for  the  moment,  has  failed  to  distinguish  between  executive  action  in 
the  nature  of  a  partial  pardon  and  Judicial  action,  which  goes  to  the  erroneous 
Judgment  of  conviction  itself  and  modifies  it,  reverses  it,  or  sets  it  aside.  The 
statute  under  which  the  proposed  action  is  to  be  taken  is  to  be  found  in  the 
statute  relating  to  the  military  prison  and  the  prisoners  therein,  and  is  as 
follows : 

"  Sk(\  13r)2,  U.  S.  The  coinniandant  [that  is,  of  tlie  military  prison]  eiliali 
take  note  and  make  re<*ord  of  the  good  conduct  of  the  convicts  ahd  shall 
shorten  the  dally  time  of  hard  labor  for  those  who,  by  their  obedience,  honesty, 
industry,  or  general  good  conduct  earn  such  favors;  and  the  Secretary  of  War 
is  authorized  and  directed  to  remit,  in  part,  the  sentences  of  such  convicts 
and  to  give  them  an  lionorible  restoration  to  duty  in  case  the  same  is  merited." 

And  the  modifying  act  of  March  4,  1915  (38  Stat.,  1074),  as  follows: 

"  Whenever  he  shall  deem  such  action  merited,  the  Secretary  of  War  may 
remit  the  unexecutetl  portions  of  the  sentences  of  offenders  sent  to  the  ITnlted 
States  Disciplinary  Barracks  for  confinement  and  detention  therein,  and  in 
addition  to  such  remission  may  grant  those  wiio  have  not  been  discharged  from 
the  Army  an  honorable  restoration  to  duty  and  may  authorize  the  reenllstment 
of  those  who  have  been  discharge*!  or  upon  their  written  application  to  tliat 
end  order  their  restoration  to  the  Army  to  complete  their  resi)ectlve  terms  of 
enlistment,  and  such  application  and  order  of  restoration  shall  lie  effe<'tlve  to 
revive  the  enlistment  contract  for  a  period  equal  to  the  one  n(»t  served  under 
said  contract.     (Par.  7,  sec.  2.) 

And— 

*•  The  authority  now  vesiotl  in  the  Swretary  of  War  to  give  an  honorable 
restoraticm  to  duty,  in  <*ase  the  same  is  merited,  to  general  prisoners  confined 
in  the  United  States  Disciplinary  Barracks  and  its  branches,  shall  be  extended 
so  that  such  restoration  may  be  given  to  general  prisoners  confined  elsewhere; 
and  the  Secretary  of  War  shall  be,  and  he  Is  hereby  authorized  to  establish  a 
system  of  parole  for  prisoners  confined  In  said  barracks  and  its  branches,  the 
terms  and  conditions  of  such  parole  to  be  such  as  the  Secretary  of  War  may 
prescribe." 

The  action  thus  authorized  was  never  Intended  to  apply  In  cases  of  an  unlaw- 
ful conviction,  and  this  the  terms  of  the  statute  clearly  Indicate.  It  expressly 
applies  to  convicts  and  general  prisoners  dishonorably  discharged  from  tlie 
service.  It  was  enacted  by  Congress  under  Its  power  to  make  rules  and  regu- 
lations for  the  government  of  the  Army  and  to  prescribe  the  eligibility  of  those 
who  enter  or  are  In  the  Army  and  the  conditions  under  which  they  serve- 
Looking  at  It  from  the  executive  viewpoint,  it  is  but  executive  favor.  As  I 
pointed  out  in  my  former  <4)inion,  in  cas<»s  of  such  restoration  the  conviction 
stands.  The  restoration  itself  is  predicated  upon  a  lawful  conviction  and  a 
dishonorable  expulsion  from  the  Army  in  consequence  of  it.  It  can  be  taken 
only  upon  the  application  of  him  wiio  has  been  thus  expelled.  An  executive 
action  partaking  of  the  nature  of  the  pardon  is  not  the  proi)er  remedy  In  a 
case  where  a  man,  conceded ly,  has  been  unlawfully  convicted.  If  there  be  other 
means  of  doing  Justice.  A  pardon  does  not  proceed  upon  the  theory  of  Justice, 
but  of  mercy.  The  man  who  seeks  a  pardon  does  so  upon  an  express  or  Implied 
admission  of  guilt.  The  paidon  itself  conclusively  implies  guilt.  A  pardon 
Is  no  remedy  for  wrong  d(me  the  lnno<!ent. 

Speaking  to  the  present  case  these  noncommissioned  ofllcers,  soldiers  of  ex- 
cellent record,  were,  when  Judged  by  universally  recognized  legal  principles, 
erroneously,  unjustly  cond(»mned;  they  stand  convicted  of  an  offense  than 
which  none.  In  a  soldier,  can  be  more  heinous.  Restoration  to  the  Army  does 
not  change  the  Judgment  of  ccmvictlon.  Restored  to  tlie  Army  they  ought  to 
be;  not,  however,  as  an  act  of  grace  and  mercy,  but  as  an  act  of  right  and 
Justice.  Such  a  restoratloji  Is  but  an  attempt  to  forgive  these  men  for  an 
offense  w^hlch  none  of  them  ever  committed ;  and,  notwithstanding  Hu<'h  restora- 
tion, the  record  against  th(»iii  is  made  and  there  It  stands.  They  iiave  been 
expelled  from  the  Army  unless  the  Judgment  be  reversed ;  they  have  been  out 
of  the  Army  since  the  day  the  sentence  was  executed.  All  rights  and  honors 
incident  to  their  service  they  have  lost,  their  records  as  soldiers  largely  ruined. 
In  such  a  case  the  right  thing  to  do  is  to  set  aside  the  convlctlcm ;  to  reverse 
the  Judgment  of  the  court;  to  declare  that  these  men  had  never  been  lawfully 
convicted ;  and  that  tliey  have  never  been  lawfully  out  of  the  service — ^a  service 
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which  they  had  never  dishonored.  The  power  to  do  the  right  thing  is  to  my 
mind  anmistakably  found  in  the  section  to  be  discussed.  I  hope  and  request 
that  final  action  differing  from  that  here  prayed  will  not  be  taken  until  after 
tills  brief  shall  have  been  given  the  consideration  which  the  subject  of  which  it 
treats  well  merits. 

The  Secretary  then  continued  to  express  the  following  general  view  with 
respect  to  the  power  to  be  deduced  out  of  this  statute — 

"Ordinarily,  however,  the  extraction  of  new  and  large  grants  of  power 
by  reinterpreting  familiar  statutes,  with  settled  ami  practical  construction,  is 
nowise.    A  frank  appeal  to  the  legislature  for  added  power  is  wiser.*' 

I  think  it  will  be  shown  by  this  brief  that  the  well-established  general  prin- 
ciple here  enunciated  has  no  proper  application  to  the  action  taken  by  mc 
imder  this  State.  It  can  have  no  application  where  this  statute  never  has 
been  interpreted  by  the  courts ;  where  the  practical  construction  is  not  settled, 
but  palpably  Inconsistent  and  confused;  where  there  is  such  overwhelming 
necessity  for  an  exercise  of  the  Jurisdiction.  That  these  things  are  so  can  be 
shown  qnlte  convincingly. 

II.  It  is  as  regrettable  as  it  is  obvious  that  those  who  oppose  my  views  do  not 
vision  in  the  admlnLstration  of  military  justice  what  the  new  army  of 
America  will  require,  nor  do  they  even  see  what  the  present  is  revealing. 
They  are  looking  backward  and  taking  counsel  of  a  reactionary  past  whose 
guidance  will  prove  harmful  If  not  fatal. 

(1)  The  views  of  the  Assistant  Chief  of  Staff  and  the  Inspector  General 
savor  of  professional  absolutism, — ^The  opposing  arguments  follow  administra- 
rive  practice  blindly  and,  for  the  most  part,  are  but  mere  professional  absolut- 
isms developed  under  the  conditions  obtaining  in  our  country  since  the  broaden- 
ing activities  of  the  Civil  War  period  passed  away.  I  poignantly  regret  the 
concurrence  of  the  Judge  Advocate  General,  who  habitually  and  constitution- 
ally entertains  far  more  progressive  views.  The  reasoning  that  comes  from 
the  office  of  the  Chief  of  Staff  and  Inspector  General  is  but  the  apprehension 
of  those  who  are  counseled  by  their  fears  and  who  mistrust  all  that  disturbs  an 
abfsolute  order  of  things.  Opposition  of  that  kind  has  manifested  itself  against 
every  suggestion  of  progress  throughout  the  development  of  institutions.  Such 
argument  proceeding  on  narrow  military  principle  is  adduced  to  the  support  of 
power  rathi'r  than  to  the  human  individual  rights  offended  by  an  abuse  of  it. 
In  its  essentials  It  is  this :  The  battery  commander  was  a  commissioned  officer 
with  the  power  of  discipline  over  his  battery;  he  exercises  ids  power  under 
an  amenability  to  his  superiors  in  the  hierarchy,  and  they  all,  tacitly,  at  least, 
approved  of  what  he  did;  military  justice  was  appealed  to  to  vindicate  his 
power  through  a  court  composed  of  excellent  officers  of  experience  and  rank, 
and  the  court  did  vindicate  him;  all  these  officials  were  wise,  experienced, 
and  just,  and  therefore  their  judgment  must  not  be  Impeached.  The  whole 
structure  of  government  recognizes  the  fallibility  of  human  administration 
and  endeavors  to  minimize  its  evil  effect  by  placing  upon  it  the  check  to  be 
found  in  the  thoughtful  and  well-considered  ravlew  of  those  who  have  been 
trained  to  the  detection  of  those  fallacies. 

It  is  only  the  mind  of  the  extreme  professional ist  that  fails  to  see  that  a 
man*s  Judgment  may  be  Impeached  without  reflecting  upon  his  integrity.  In 
this  case  Uie  gross  misconduct  of  this  commanding  officer  is  conceded ;  and  yet 
it  is  said  that  these  men,  subjects  of  his  misconduct,  must  have  their  cases  de- 
termined without  reference  to  his  oppressive  and  tyrannous  action.  The  legal 
mind,  trained  to  a  consideration  of  the  elements  of  every  offense,  and  appre- 
ciating that  mutiny  must  consist  of  an  o*pposition  to  lawful  authority  with  an 
intent  to  snbsert  it,  could  not  have  failed  to  perceive  that  this  was  not  a  case 
of  opposition  at  all  in  the  sense  that  makes  mutiny,  nor  was  there  any  evi- 
dence of  the  necesssary  intention  to  overcome  and  depose  constituted  au- 
thority. My  own  sense  of  right  and  justice  and  discipline  would  have  impelled 
me  to  court-martial,  not  the  men,  but  the  officer  himself,  and  I  still  think  that 
that  should  be  done.  The  human  error  that  marked  this  case,  judged  accord- 
log  to  established  principles  known  to  every  lawyer,  has  marked  and  is  daily 
marking  others. 

Army  officers,  acting  on  a  mistaken  sense  of  Ioyalt>'  and  zeal,  are  accustomed 
to  say,  somewhat  invidiously,  that  "  courts-mnrtial  are  the  fairest  courts  In 
the  workL"  The  public  has  never  shared  that  view.  In  any  event,  it  is  diffi- 
colt  to  maintain  that  the  judgment  of  this,  the  crudest  of  all  courts,  exercising 
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such  an  extent  of  jurisdiction,  is  entitled  to  greater  deference  than  those  of 
the  civil  tribunals,  the  review  of  which,  to  insure  correction,  Is  fundamental 
in  our  law.  So  nnich  as  there  Is  of  summariness  in  courts-martial  procedure 
Is  solely  attributable  to  military  necessities.  But  this  Government  should 
never  take  the  life  of  any  soldier  or  apply  to  him  extreme  penalties  without 
the  certainty  of  the  coiTectness  of  Judjjment.  If  the  Judgment  be  sound  and 
the  punishment  certain,  nothing  more  should  be  demanded.  This  case  In  itself 
Is  of  comparative  little  Importance,  but  the  questions  raised  and  to  be  deter- 
mined by  it  are  fundamental  in  the  administration  of  military  Justice, 

(2)  T/»/f  opposing  tef/al  vieirs  are  anachronUtic ;  they  are  given  a  hackinard 
slant  through  undue  deference  to  the  theory  of  an  illustrious  text  writer  as  to 
the  nature  of  eourts-mnrtial.  a  theory  ichieh  civil  jurisprudence  has  never  adopted 
hut  distinctly  denied. — The  Judge  Advocate  General  deduces  out  of  the  power 
of  revision  which  belongs  to  his  office  no  substantial  meaning  whatever.  Obvi- 
ously he  is  led  to  this  restrictive,  Indeed  extinguishing,  interpretation  because 
of  his  fear  of  obtruding  Judicial  functions  within  a  field  of  authority  that  in 
his  Judgment  properly  belongs  to  the  power  of  command.  He  would  prefer  to 
believe  that  such  revisory  power  does  not  exist;  otherwise  this  office  must  sit 
in  revision  upon  the  Judgments  of  convening  and  reviewing  authorities  based 
upon  tlielr  power  to  command  on  one  hand,  and  in  turn  be  controlled  by  the 
power  of  command  of  the  Secretary  of  War  and  Chief  of  Staff  upon  the  other. 
,  In  my  Judgment,  it  Is  too  clear  for  argument  that  courts-martial  having  once 
been  brought  into  being  their  proceefilngs  and  Judgments  when  properly  com- 
pleted and  all  that  Is  Incident  thereto,  are  not  based  upon,  but  indeed  are  in- 
dependent of,  the  power  of  command  as  such.  Winthrop  thought  otherwise,  and 
he  has  been  followed  blindly  ever  since  by  the  War  Department,  though  more 
recent  decisions  of  the  Supreme  Court  of  the  United  States  have  exposed  the 
fallacy  of  his  views. 

(a)  Wlnthrop's  theory  was  wrong  in  reason.  Winthrop  in  a  double-leaded 
heading  in  his  work  on  military  law  says  that  a  court-martial  is  "  not  a  part 
of  the  Judiciary,  but  an  agency  of  the  executive  department.**  This  is  the 
beginning  and  the  cause  of  the  difficulty.  The  only  authority  he  quotes  in  con- 
nection with  the  assertion  is  a  statement  from  Clode  to  the  effect  that  in  the 
British  Army  the  power  of  courts-martial  comes  from  the  Crown,  where,  of 
course,  differing  from  here,  the  King  In  theory  Is  the  fountain  of  Justice,  His 
text  continues: 

"  Not  belonging  to  the  Judicial  branch  of  the  Government,  it  follows  that 
courts-martial  must  pertain  to  the  executive  department:  and  they  are  in  fact 
simply  instrumentalities  of  the  EJxecutlve  power  provided  by  Congress  for  the 
President  as  Commander  in  Chief  to  aid  him  In  properly  commanding  the  Army 
and  Navy  and  enforcing  discipline  therein,  and  utilized  under  his  orders  or 
those  of  his  authorized  military  representatives." 

The  non  sequltur  here  Is  absolute  and  obvious.  "  Not  l>elonging  to  the  judi- 
cial branch  of  the  Government,"  he  says,  then  courts-martial  must  necessarily 
belong  to  the  executive  department,  are  merely  instrumentalities  of  Kxectitlve 
power  and  utilized  under  his  orders.  Since  the  days  of  Winthrop  this  has  been 
the  height  of  orthodoxy:  and  we  have  all  been  steeped  in  the  teachiuRs  that 
follow  uiK)n  that  illogical  and  fallacious  syllogism. 

It  Is  rather  surprising  that  an  unsupported  text-book  statement,  sustnine<l 
by  so  little  logic,  should  have  gone  so  long  unexamined  by  those  In  military 
authority,  even  If  Judicial  decisions  had  not  exposed  the  fallacy.  To  be  sure, 
courts- martial  are  no  part  of  the  Judicial  system  referred  to  as  such  in  the 
Constitution,  but  this  does  not  place  them  under  the  Executive  power.  They 
are  courts  all  the  same,  with  their  bases  deep  down  In  the  Constitution.  The 
courts  of  the  several  Territories  have'  never  been  courts  of  the  United  States 
in  the  constitutional  sense,  nor  have  they  ever  had  any  other  constltntional 
basis  than  the  power  of  Congress  to  make  rules  for  the  government  and  dis- 
position of  the  territory  of  the  Unitetl  States.  But  who  would  contend  that 
they  are  under  the  Executive  |)ower?  The  courts,  both  Federal  and  local,  of 
Porto  Rico  and  Hawaii,  and  the  courts  of  Alaska  and  the  Philippines,  indeed 
the  courts  of  the  District  of  Columbia,  the  United  States  Courts  of  Customs 
Appeals,  and  the  Court  of  Claims,  are  not  constitutional  courts  of  the  United 
States,  in  the  strict  sense.  Inasmuch  as  In  them  is  deposited  no  part  of  the 
Judicial  jiower  as  defiue<l  in  the  Constitution ;  they  constitute  the  courts,  how- 
ever, provldetl  for  by  Congress  under  other  grants  of  power.  But  no  la\v>'er 
would  contend,  for  that  reason,  that  such  courts  are  subject  to  Executive  power. 
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ib)  Winthrop^s  theory  was  wrong  on  principle  nod  precedent.  Gourta-mar- 
tial  as  a  means  of  military  adjudicature  long  antedated  tlie  Oonatltution.  They 
are  recognized  In  the  fifth  amendment  in  the  exception  there  made  as  to  cases 
arising  In  the  land  and  naval  forces,  and  elsewhere  in  the  Constitution.  As 
they  exist  to-day  in  our  land,  and  as  they  have  ever  existed  here,  they  have 
been  creatures  of  legislative  enactment,  under  the  power  of  Congress  to  make 
rules  and  regulations  for  the  govei-nment  of  the  Army  and  Navy.  The  king 
as  a  fountain  of  justice,  military  and  otherwise,  finds  no  counterpart  here  in 
our  Chief  Executive  except  to  the  extent  that  supreme  powers  are  conferred 
upou  him  by  the  Constitution.  Here  the  fountain  of  Justice,  indeed  all  pre- 
rogative of  sovereignty,  is  in  the  people,  except  where  conferred  by  them  on 
their  representatives.  Except  for  the  pardon  power.  Congress  here  is  rather 
the  fonntain  of  military  Justice.  Courts-martial  are  authorized  by  Congress. 
The  powers  that  bring  them  Into  being  are  designated  and  authorized  thereto 
by  Congress.  The  offenses  which  they  may  try  and  the  law  which  they  apply 
are  prescribed  and  enacted  by  Congress.  Their  procedure  is  regulated  under 
the  law  of  Congress.  Their  sentences  and  Judgments  must  be  in  accordance 
with  the  law  of  Congress.  All  this  has  been  said  too  frequently  by  the  Supreme 
Court  of  the  United  States  to  be  doubted.  They  are,  then,  tribunals  created 
by  Congress,  administering  the  law  of  Congress,  and  responsible  to  that  law 
alone.  It  is  established  by  an  unbroken  line  of  decisions  of  the  Supreme 
Court  that  a  court-martial  is  the  creature  of  Congress,  and  as  a  tribunal  It 
must  be  convened  and  constituted  in  entire  conformity  with  the  provisions  of 
the  statutes,  or  else  it  is  without  Jurisdiction.  (Dynes  v.  Hoover,  20  How., 
82:  Keys  r.  U.  S.,  109  U.  S..  340;  McCloughry  v.  Deming,  186  U.  S.,  62.) 

(3)  The  teachings  which  followed  upon  the  premise  that  courts-martial  are 
excrutive  agencies  have  aU  been  disproved  by  the  Suprme  Court  of  the  United 
States,  though  this  department  still  clings  to  them, — Those  teachings  were : 

(a)  That  courts-martial  were  not  courts  at  all  In  any  proper  sense  of  the 
term; 

(b)  That,  therefore,  they  tried  an  act  In  its  military  aspects  alone  and  not 
The  full  resultant  crime  recognized  as  such  by  general  public  law ; 

(c>  That,  therefore.  Judgments  of  courts-martial  could  not  be  pleaded  by  a 
soldier  in  bar  of  trial  by  a  Federal  court ;  and 

(d)  Being  executive  agencies,  they  are  subject  to  the  power  of  command. 

Those  teachings  were  all  wrong,  and  the  sooner  we  abandon  them  the  better^ 

(a)  Courts-martial  are  courts  created  by  Congress,  sanctioned  by  the  Consti- 
tution, and  their  judgments  are  entitled  to  respect  as  such.  (Runkle  v.  United 
States.  122  U.  S.,  543,  555 ;  McCloughry  v.  Deming,  186  U.  S.,  48,  68 ;  Ex  parte 
Reed.  100  U.  S.,  13,  21 ;  Swaim  v.  United  States,  165  U.  S.,  558;  Keyes  v.  United 
States,  109  U.  S.,  336,  340 ;  Grafton  v.  United  Stetes,  206  U.  S.,  333,  348 ;  Smith  v, 
A^Tiitney,  116  U.  S.,  167,  178.) 

(h)  Courts-martial  do  not  try  simply  for  the  crime  in  its  military  aspects, 
but  for  the  full  and  complete  offense  as  recognized  by  the  law  of  the  land. 
•  Ex  parte  Mason,  105  U.  S.,  696 ;  Carter  v.  Roberts,  177  U.  S.,  496 ;  Carter  t>.  Mc- 
<nou;rhry.  163  U.  S.,  365;  Grafton  r.  United  States,  383,  348.) 

(c)  The  Judgment  of  a  court-martial  being  a  complete  adjudication  by  a  com- 
P^ent  tribunal  of  the  offense  as  known  to  the  law  of  the  land,  is  a  bar  against 
a  ftcond  trial  in  any  court  of  the  United  States.  (Grafton  v.  United  States, 
206  U.  S„  333,  348.) 

These  cases  prove  conclusively  that  a  court-martial  is  a  Judicial  tribunal  of 
va.<t  powers,  whose  Jurisdiction  extends  to  all  who  may  belong  to  or  are  retained 
In  our  forces,  affecting  the  life  and  liberty  at  the  present  time  of  millions ;  and 
that  this  Jurisdiction  extends  to  all  conduct  of  such  persons,  vtdthout  distinction 
hetween  civil  and  military  aspects.  This  office  and  the  Army  prior  to  the  Graf- 
ton case  had  regarded  it  as  settled  law  and  Justice,  and  sternly  opposed  the 
contrary  view,  that  a  soldier,  though  tried  and  punished  by  court-martial,  could 
lusain  be  tried  and  punished  by  Federal  civil  courts  without  infringing  his  con- 
stitutional rights  and  his  rights  to  Justice. 

M)  The  functions  of  courts-martial  are  Inherently  and  exclusively  Judicial 
afltl  therefore  are  not  subject  to  the  power  of  command  as  such,  but  only  to 
jirljcial  supervision  established  by  Congress. 

It  has  been  said  that  the  President  has  the  power  to  establish  a  system  of 
<^urt»-martlal,  and  that  in  deference  to  that  power,  therefore,  courts-martial  are 
•object  to  his  controL  This  I  deny.  I  do  not  say  that  if  the  Constitution  had 
i)ot  spoken,  the  power  and  necessity  of  the  Commander  in  Chief  to  maintain 
<^^pllne  in  the  Army  would  have  been  sufficient  to  authorize  some  system  of 
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military  adjudicature ;  and  It  may  be  that  if  Congress  had  not  spoken  under  its 
power  to  make  rules  of  government  for  the  Army,  the  President  could  have  filled 
the  void.  But  when  Congress  does  speak  out  of  its  power,  the  President  may 
not  speak  within  the  same  field.  He  may  not  array  himself  in  opposition  to  the 
legislative  rules  governing  the  administration  of  military  justice.  Congress  has 
designated  what  commanders  subordinate  to  the  President  may  convene  courts- 
martial,  and  the  President  can  not  say  otherwise.  Congress  has  said  what  law 
they  shall  apply,  and  the  President  may  not  prescribe  another. 

Congress  has  regulated  the  punishment,  and  the  President  can  not  prescribe 
different  penalties.  The  most  that  can  be  said  Is,  inasmuch  as  Congress  has  not 
endeavored  to  deprive,  even  If  it  could  deprive,  the  Commander  In  Chief  of  his 
power  as  a  convening  authority,  the  President  may  himself  still  convene  a  court- 
martial,  and  his  name  may,  therefore,  be  added  to  that  list  of  convening  au- 
thorities designated  by  Congress.  But  that  power  Is  limited  to  him;  he  may 
convene  courts-martial,  but  when  convened  they  will  be  subject  to  all  the  law 
of  Congress;  he  can  not,  by  reason  of  that  power,  control  courts-martial  con- 
vened by  others. 

As  was  said  in  a  report  by  the  Judiciary  Committee  of  the  Senate,  quoted 
with  approval  by  the  Supreme  Court  In  Swaim  v.  United  States  (165  U.  S.,  avSV 
with  respect  to  the  acts  of  Congress  authorizing  the  constitution  of  general 
courts-martial  by  officers  subordinate  to  the  President,  such  acts  are  not  restrict- 
ive of  the  power  of  the  Commander  In  Chief,  but — 

"  ♦  ♦  ♦  merely  provide  for  the  constitution  of  general  courts-martial  by 
officers  subordinate  to  the  Commander  In  Chief,  and  who  without  such  le^sla- 
tlon  would  not  possess  that  i)Ower,  and  that  they  do  not  In  any  manner  control 
or  restrain  the  Commander  in  Chief  from  exercising  power  which  the  committee 
think  In  the  absence  of  legislation  expressly  prohibitive,  resides  In  him  from 
the  ver>'  nature  of  his  office,  and  which,  as  has  been  stated,  has  always  been 
exercised." 

His  power  of  control  over  the  Judgments  of  courts-martial  not  convened  by 
him  comes  itself  from  Congress,  and  on  principle  he  can  add  nothing  to  It. 

It  Is  a  fallacious  reasoning  to  say  that  Congress,  under  its  power  to  make 
rules  and  regulations  for  the  government  of  the  Army,  may  not  confer  any  au- 
thority upon  a  subordinate  official  without  conferring  It  upon  the  President  fi< 
Commander  In  Chief,  especially  when  the  power  conferred  Is  Inherently  Judicial. 
Such  an  argument  was  advanced  by  the  Court  of  Claims,  but  It  is  to  be  observe^i 
that  the  Supreme  Court  did  not  adopt  that  view.  On  the  other  hand,  it  quoted 
with  approval  the  report  of  the  Senate  Judiciary  Committee,  which  was  to  the 
effect  (1)  that  the  subordinate  authorities  would  not  have  had  such  Judicial 
power  without  the  authority  of  Congress,  and  (2)  that  the  President  did  have 
the  power  to  convene  a  court  In  the  absence  of  legislation  to  the  contrary. 

(e)  Court-martial  procedure  being  Judicial  from  the  beginning  to  the  end 
(Runkle's  case,  122  IT.  S.,  588,  and  all  subsequent  cases  cltecl),  the  power  of  re- 
vision, if  it  exists,  Is  also  Judicial  and  therefore  not  subject  to  the  power  ot 
command. 

It  is  a  maxim  of  the  law  that  Judicial  power  can  not  be  restrained ;  whiclj 
means  to  say.  It  can  be  controlled  by  no  power  except  by  superior  Judicial  au 
thorlty  drawing  Its  power  from  the  same  source.  This  course  of  the  Judlcla 
power  of  courts-martial  is  Congress;  and  only  by  Congress  alone,  or  by  soiih 
authority  appointed  by  Congress,  can  a  court-martial  be  controlled. "  A*  super 
vlsory  Judicial  authority  Congress  conferred  upon  the  Judge  Advocate  Genon^ 
by  the  section  discussed.  The  fact  that  the  Judge  Advocate  General  is  in  < 
military  hierarchy  and  in  an  executive  department  does  not  subject  his  Judida 
or  quasi  Judicial  functions  to  the  power  of  command.  It  Is  established  by  th 
decisions  of  the  Supreme  Court  of  the  United  States  that  an  officer  of  an  exeot 
tlve  department  charged  by  Congress  with  Judicial  or  quasi  Judicial  duty  is  no 
subject  In  the  performance  of  such  duty  to  any  executive  authority.  Tlius,  th 
decisions  of  the  Commissioner  of  Patents  stand  as  the  final  Judgment  of  tl? 
executive  departments  beyond  the  control  of  the  Secretary  of  the  Intoriol 
(Butterworth  v.  United  States,  112  U.  S.,  50.)  | 

The  supervision  which  a  superior  In  an  executive  department  may  have  ov^ 
an  officer  In  the  same  department  who  performs  Judicial  or  quasi  juUl<»U 
functions  is  on  principle  limited  to  administrative  and  executive  functions,  ai 
does  not  relate  to  the  quasi  Judicial.  It  may  be  that  the  legal  relation  betwei 
the  head  of  the  department  and  the  officer  performing  Judicial  functions  is  s\k 
as  to  make  the  decisions  of  the  latter  subject  to  the  former's  Judicial  reviei 
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bat  certainly  not  to  the  review  of  another  and  nonjadlcial  bureau  of  the  same 
department. 

if)  Such  judicial  revision  is  not  subject,  therefore,  to  the  usual  General  Staff 
supervision. 

The  practice  which  obtains  In  the  General  Staff  of  passing  upon  the  opinions 
of  this  office  in  such  matters  of  pure  law  Is,  obviously,  as  hurtful  to  proper  ad- 
ministration as  it  is  inconsistent  with  legal  principles.  From  the  common-sense 
point  of  view  alone,  how  futile  it  is  to  direct  the  attention  of  the  General  Staff, 
military  experts  presumably  knowing  nothing  of  technical  law,  to  the  control 
and  supervision  of  the  Judicial  functioning  of  the  Judge  Advocate  General,  who 
presumably  is  thoroughly  skilled  in  matters  of  law  and  trained  to  Judicial  func- 
tiona  I  can  conceive  a  large  field  In  the  realm  of  military  conduct  ai?d  policy — 
not  of  detailed  administration — ^in  which  as  I  see  It  the  General  Staff  was 
created  to  function  and  in  which  good  results  will  be  achieved  only  when  they 
are  thus  confined  and  devoted  to  larger  tasks.  I  address  myself  to  a  situation 
and  not  to  sporadic  Instances  of  such  administrations.  Considerable  time  of 
thnt  jjreat  bodj'  and  also  of  this  office  is  consumed  in  conferences  and  discus- 
sions required  by  reason  of  such  assumed  power  of  supervision  of  the  decisions 
of  the  office  in  matters  of  technical  law  and  Judicial  duty.  I  can  recall  dis- 
tinctly my  inability  to  get  a  General  Staff  officer  to  grasp  the  usual  technical 
significance  and  the  propriety  of  applying  the  legal  principles  usually  expressed 
in  damnum  absque  injuria;  res  inter  alios  acta;  generalla  speclallbus  non 
derogant.  and  like  technical  concepts.  I  can  recall  a  recent  Instance  of  a  plain 
ca.se  of  a  lack  of  Jurisdiction  in  which  the  Chief  of  Staff  personally  functioned 
for  a  considerable  part  of  three  days  in  an  endeavor  to  make  up  his  mind 
whether  the  error  was  Jurisdictional,  rendering  the  Judgment  null  and  void,  or 
was  error  of  law,  simply  requiring  a  reversal  In  my  Judgment.  No  war  of 
any  consequence  can  properly  be  conducted  with  such  General  Staff  adminis- 
tration. 

III.  The  whole  argument  on  the  other  side  Is  found  in  the  contention  that 
the  word  "revise"  has  no  substantial  meaning  but  has  reference  only  to 
clerical  corrections — One  single  fact  exposes  the  utter  fallacy  of  that  con- 
tention, and  had  it  been  considered  must  have  prevented  an  expression  of 
that  view — ^That  fact  Is  this :  The  word  "  revise  "  Is  an  organic  word,  which 
solely  creates  and  defines  the  duties  of  an  entire  bureau.  Congress  went  to  the 
great  length  of  creating  an  independent  bureau  in  the  War  Department  for 
the  sole  and  declared  purpose  of  having  it  "  revise  "  the  proceedings  of  all 
military  courts,  and  made  that  duty  of  revision  the  sole  duty  of  that  bureau. 

It  is  true  that  the  word  "revise"  as  descriptive  of  the  duty  of  the  Judge 
Advocate  General  is  found  associated  in  the  Revised  Statutes  with  other  words 
that  are  not  of  an  organic  nature.  But  in  construing  the  Revised  Statutes,  If 
there  be  doubt  enough  to  Justity  construction,  as  there  is  not  in  this  case,  the 
antecedent  legislation  may  and  should  be  examined;  and  when  examined.  It 
can  te  seen  that  there  can  he  no  application  of  the  doctrine  of  noscitur  a  soclis 
here:  indeed,  because  of  the  established  meaning  of  the  word  "revise"  there 
coald  have  been  no  application  of  the  doctrine  under  any  circumstances. 

The  act  of  July  17,  1862  (12  Stat,  598),  was  an  act  establishing  anew  the 
office  of  the  Judge  Advocate  General,  and  no  functions  were  established  for  that 
office  other  than  that  enjoining  that — 

•*  To  his  office  shall  be  returned  for  revision  all  records  and  proceedings  of  all 
cr»urt8-martial  and  military  commissions,  and  where  a  record  shall  be  kept  of 
all  prf»ceefllngs  had  thereupon." 

Tbe  declared  purpose  of  having  the  records  returned  to  this  ofl[\ce  was  that 
the  Judge  Advocate  General  should  revise  them  and  make  a  record  of  his  pro- 
c^Hlings  in  revision. 

A;sain,  the  act  of  1864  (13  Stat.,  145)  created  a  separate  bureau  of  the  War 
iJepartment  for  this  special  purpose  in  the  following  language: 

*•  Sec.  5.  There  shall  be  attached  to  and  made  a  part  of  the  War  Department 
during  the  continuance  of  the  present  rebellion  a  bureau,  to  be  known  as  the 
Bureau  of  Military  Justice,  to  which  shall  be  returned  for  revision  the  records 
HTul  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
hUms  of  the  armies  of  the  United  States,  and  in  which  a  record  shall  be  kept  of 
all  procee<lings  had  thereupon." 

And  in  the  following  section,  descriptive  of  the  duties  of  the  Judge  Advocate 
General,  the  statute  uses  the  words,  "He  shall  receive,  revise,  and  have  re- 
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corded  all  proceedings  of  courts-martial,"  etc.  These  words  describe  his  dutieis, 
but  the  extent  of  revision  is,  of  course,  to  be  found  in  the  fact  that  it  was  th(* 
sole  and  single  purpose*  of  the  creation  of  the  bureau.  The  duties  established 
for  that  bureau  in  its  origin  are  still  included  within  those  of  the  office  of  the 
Judge  Advocate  General.  Is  it  not  opposed  to  common  sense  and  reason  to  say 
that  the  Congress  of  the  United  States  went  to  the  great  length  of  creating  a 
separate  bureau  of  this  War  Department  for  no  purpose  at  all,  or,  at  most.  In 
order  that  some  Inconsequential  clerical  change  might  be  made  upon  the  record? 

It  is  to  be  obser\ed  that  the  unreported  decision  in  the  Masons  case,  a  case 
which  I  have  been  familiar  with  since  1902,  and  which  for  the  moment,  and 
perhaps  because  of  its  utter  lack  of  authority,  I  had  forgot,  holds  that  upon 
the  doctrine  of  noscitur  a  suciis  the  word  "revise"  imp<irts  but  clerical  duties. 
All  that  that  Judge  said  was  said  without  evidence  of  any  study  of  the  statute 
and  without  reference  to  antecedent  legislation ;  and,  furthermore,  it  was  the 
most  patent  dictum. 

But  there  is  another  reason  why  the  word  "  revise  "  can  not  be  applied  to 
any  substantial  clerical  change  in  the  record.  The  record  is  made  by  the 
court ;  it  can  not  be  changed  except  by  the  court.  The  record  can  not  be  made 
elsewhere.    There  is,  then,  no  field  for  any  clerical  revision. 

To  be  guided  by  this  line  of  argument  would  be  to  hold  that  Congress  create«l 
an  entire  bureau,  whose  sole  duty  should  be  to  dot  the  "  l*s  "  that  had  not  been 
dotted,  and  cross  the  "  t's  "  that  had  not  been  crosseil,  and  correct  errors  of 
spelling  and  perhaps  of  grammar,  and  to  substitute  one's  personal  view  of  cor- 
rect punctuation  for  that  which  the  court  reporter  had  adopted.  In  other 
words,  Congress  w^ent  to  ridiculous  length  of  establishing  a  bureau  of  the  War 
Department  where  sole  objection  was  to  correct  the  clerical  inaccuracies  of  a 
court  reporter. 

But  Winthrop  accepted  this  dictum,  without  examination,  and  we  are  en- 
gaged to-day  in  nodding  acquiescence  to  a  prop<^sitlon  which,  had  it  come 
less  well  sponsored,  would  have  been  greeted  with  Impatience. 

IV.  "  Revise,"  in  its  every  sense — ordinary,  legal,  and  technical  military  sense — 

means  to  correct,  to  alter,  and  amend. 

The  Judge  Advocate  General's  brief,  though  concurring  in  the  argument  that 
the  word  "  revise  "  represents  purely  clerical  duties,  does  in  a  rather  incidental 
and  delicate  way  suggest  that  the  word  "revise"  as  here  used  may  mean  a 
review  for  the  purpose  of  correction.  If  that  were  the  acceptable  view  of  the 
statute,  then  Congress  must  have  contemplated  that  the  power  of  correction 
existed  somewhere.  But  he  does  not  follow  that  definition  up  or  rely  upon  It 
to  locate  the  power  of  revision.  The  Judge  Advocate  General,  so  far  as  I 
can  find,  has  no  real  authority  for  any  such  definition.  His  own  lUustrationi 
fail  completely.  If  a  proof  reader  revises  a  copy,  he  himself  changes  it  so  as 
to  make  it  conform  to  some  standard.  The  committee  who  report  a  proj[K>sed 
revision  of  the  law  to  Congress  do  not  revise  the  law;  Congress  does  it.  The 
committee  do  not  revise  the  law ;  the  legislature  does,  making  the  desired  cor- 
rections as  revised.  Those  were  the  practical  examples  the  Judge  Advocate 
General  chose  to  rely  upon. 

(o)  The  ordinary  meaning  of  the  word  "revise"  is  not  to  review  for  the 
purpose  of  corrections,  but  to  perform  the  act  of  correction.  Look  up  the  "wortl 
in  the  ordinary  dictionary ;  look  around  your  library  at  the  "  revised  editions  " ; 
look  at  the  "  Revised  Statutes,"  or  "  Revised  Codes."  and  no  doubt  whatever 
can  be  entertained  of  its  meaning.  It  is  an  active,  decisive  power  that  results  in 
a  change  in  modifications  of  the  proceedings  revised.  Ordinarily  "  revise  "  is  a 
broader  word  than  "  review,"  especially  so  in  the  literary  sense ;  and  the  two 
may  be  distinguished  in  that  the  former  is  active  and  decisive,  the  latter  passive, 
informatory,  and  advisory.  In  a  legal  sense,  "revise"  while  less  commonly 
used  in  Anglo-American  law  than  "  review  "  as  establishing  supervising  or  ap- 
pellate power,  seems  to  be  synonymous  with  it 

(&)  In  its  legal  sense  the  meaning  of  the  word,  iv^  evidence  by  a  multiuclo  of 
examples  of  its  use,  is  unmistakal)le ;  and  if  the  single  example  heretofore- 
given  of  its  sinlfigcance  when  used  in  statutes  were  "  persuasive  "  at  all,  th^^se 
to  be  given  now  should  prove  absolutely  convincing. 

The  Judge  Advocate  General  says  that  such  examination  as  he  has  been  able 
to  make  of  legislative  precedents  "  fails  to  disclose  a  single  Instance  in  which 
the  power  to  modify  or  reverse  the  Judgments  of  inferior  courts  is  de<luoe<l 
from  the  word  "revise"  without  the  addition  of  apt  words  i^)eciflcally   eon- 
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/erriiiK  the  ix>wer  to  reverse  or  modify."  Aud  then,  after  referring  to  tlie  use  of 
the  word  in  the  bankruptcy  statute  cited  by  me,  he  said : 

"This  legislative  precedent  as  Judicially  applied  would,  If  it  were  properly 
and  accurately  set  forth  in  the  brief,  be  most  persuasive." 

My  reference  and  reliance  uiwn  tlie  word  "  revise,"  as  use<l  in  the  iMiukruptcy 
■tatute,  was  quite  Justified  as  showing  that  the  word  *"  revise  "  as  there  us(m1 
means  exactly  what  is  here  contended  for — changing  the  proceedings  of  the 
civil  inferior  courts  of  bankruptcy  so  that  they  shall  conform  to  law.  And  the 
ii|i|)ellute  iM>wer  tliere{nt>efore  conferre<l  In  the  statute  was  not  what  challenge<l 
the  attention  of  the  court  as  a  measure  of  their  power  over  inferior  procee<l- 
InfRs,  but  it  was  the  word  "  revise." 

ISut  I  submit  the  f(»llowing,  which  ou;rlit  to  be  c«>nclusiv(*: 

(a)  The  word  **revlse"  is  the  sole  word  used  in  the  Constitution  of  Oregon 
til  tiiiiftT  full  apiKMIate  Jurisdiction  upon  the  supreme  court  of  that  State, 
and  that  court  has  given  the  word  a  fulsome  tneaning,  even  in  the  face  of  legls- 
lutlon  evidently  ch^igiuMl  to  limit  It. 

ih)  The  Word  **  review  "  is  used  i)y  the  Oonstitulion  of  Ni»rth  Carolina  jis  the 
sole  word  for  c^mforring  full  ai>i)ellate  power  ui)on  the  supreme  <*ourt  of  that 
State. 

(c)  Tlie  word  "review"  Is  used  by  the  Constitution  of  New  York  to  confer 
foil  appellate  i)owcr  uiNm  the  court  of  api)eals  of  that  State. 

(d)  Randolph *s  plan  for  the  Supreme  Court  of  thi»  Unite<1  States  was  con- 
tained in  the  following  resolution : 

**  KcHoU'cd^  That  the  Kxecutlve  and  a  eonvi'iiimt  nnml>er  of  the  national 
judif;lar>'  ought  to  cominiso  a  ctiuncll  of  revision,  with  authority  to  examine 
every  aci  of  tlie  National  I-.<»gislature  l)efore  it  shall  oiK»rate."  Madlscm's 
Journal  of  Federal  Convention,  p.  G2.) 

{€)  SiKrtlon  24  of  the  Constltuthin  of  Illinois,  1818,  provided  "that  the  gen- 
era! assembly  may  authorize  Judgments  of  inferior  courts  to  be  removal  for 
revision  directly  to  the  supreme  ctmrt."  This  language  Is  peculiarly  similar  to 
the  language  here  discussed  and  none  other  was  needed  to  'Hmfer  ai^iellate 
p<iw#»r  uiM»n  the  suprt>me  court  of  that  State. 

</>  'Mlevlse"  has  a  meaning  here  contended  for  In  (Constitution  of  Cali- 
fumla.  Article  X,  1849,  1879:  Constitution  of  Alabama,  s<*ctlon  3,  1819,  and 
ArtIHe  IX.  !««."»:  (Nmstltutlon  of  Florida,  Article  XIV.  1S88  and  18(15. 

ig)  The  Court  of  Customs  Appeals  has  final  ap|K?llute  JurL^dlction  over  de- 
Hsions  of  the  Bojinl  of  (tenernl  Appraisers,  all  of  which  Is  deduclble  out  of 
the  word  "review.**  (Judicial  Code,  se<'.  19.">.)  The  word  as  there  used  in- 
cludes* the  usual  apiK»llnte  i>owers,  including  the  reversal  of  the  Board  of  Cen- 
tum! Appraisers  when  the  court  is  satisfiefl  that  the  finding  is  wholly  without 
evidence  or  clearly  contrary  to  the  weight  of  eviilence.  (Set»  U.  S.  v.  Riebe, 
1  Customs  App.,  19:  Holbrook  r.  U.  S.,  1  Chistoms  App.,  263:  Carson  r.  XT.  S., 
::  (.^istonis  .\i>p.,  ia"i:  in  re  (lerdau,  54  Ftnl.,  143.) 

(A)  The  <leclslons  of  the  Comptroller  of  the  Treasury  <»ver  settlements  of 
ui*c«*unrs  i>y  the  de<'l.<|ons  of  auditors  is  describe<l  by  the  statute  (act  of  July 
ni,  ISSM.  2S  Stat,,  207),  as  "  ji  revision"  and  his  decisions  are  rei'erre<l  to  as 
••  diH'islohs  uiH»n  such  revision." 

i  M  Sf't'on  271.  K<'vis«Ml  Stiiti'tes.  defining  tl'e  |Mi\v«»r  of  tlio  first  rniji|Un»ller. 
liHivhli'S  :•<  fo!Ii»\v<: 

*■  Tlie  ttrsT  «'Miii|»trn]I«'r.  In  every  «*:is«»  wlierr.  in  liis  n|»iiii<tp.  fm-tlier  delnyv 
wouhl  In*  Inhirlous  to  the  riiite<l  StMtes.  slinll  direct  llie  first  rnid  fiftli  :iu«Mrnr> 
•  •f  xh^  Tn*:isury  forthwith  to  audit  nnd  .«<ettle  any  pnricular  account  which 
»u«?i  itfiiivrs  may  bt*  nullmrizeil  to  iindlt  jiihI  to  n»]M>rt  such  settlenieiM  for 
rMvlsion  :iimI  tin:il  d«»<-ision  by  the  first  <Hiniptroil«T." 

I/J  S«H'tion  4S2.  Uevise<l  Stiitutes,  defintMi  the  iM)W<'rs  iiiid  dnti«'s  nf  cynisi- 
Iners  in  <hief  in  the  P:itent  Ofliee  nnd  providtMl  ns  foll«)ws: 

•"The  examiners  In  rhief  shall  Ik»  pi»rsons  of  <'ont|HMent  le;:nl  lxiio\vl»Hljr<'  nn.l 
%*lentlfir  iiblllty.  whow»  iluty  It  shall  1h»,  on  the  written  iietiiion  of  tlie  apMei- 
lant.  to  revise  and  iletermine  upon  the  vali<lity  of  the  advers<»  derision^  nf  (»:v:mi- 
InerM  ufxm  applications  for  patents  and  for  reissm^s  of  patients  and  in  inter- 
fert^no'  riij«es:  nnd,  when  requlre<l  by  the  iHimmissioner.  they  sliall  hear  and 
n-|M>rt  u|M»n  claims  for  extensions  and  perform  sueh  other  like  <lutles  as  he 
may  assign  them." 

(*>  Section  4914,  Revised  Statutes,  ilefinlng  the  jnHMlirtlon  of  t!»o  S'nr»ro«.- 
Ooait  of  tlie  District  of  Columbia ,  provides  : 
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"  The  court,  on  petition,  shall  hear  and  determine  such  api>eal  and  revise  the 
decision  npi)ealed  from  in  a  summary  way  on  the  evidence  produced  before 
the  commissioner  at  such  early  and  convenient  time  as  the  court  may  appoint ; 
iind  the  revision  shall  be  confined  to  the  points  set  forth  in  the  reasons  of 
api>eaL     ♦     ♦     ♦ »» 

(l)  "  Review"  Is  the  sole  appellate  word  used  in  section  330  of  the  Code  of 
Arizona  establishing  Jurisdiction  upon  the  supreme  court  of  that  State. 

(iw)  *•  Review  '*  is  used  also  to  confer  appellate  jurisdiction  upon  the  supreme 
court  in  section  4824,  Code  of  Idaho. 

(n)  "  Review  **  is  thus  used  in  section  7096,  Code  of  Montana. 

io)   "  Review  "  is  so  used  in  section  654,  Code  of  U^^ah. 

(p)  In  State  v.  Towcry,  39  So.  309  (Ala.),  the  question  was  as  tt>  the  mean- 
ing of  the  word  "  revision  "  as  used  in  a  clause  of  the  constitution  requiring 
the  legislature  perio<lically  to  make  provision  for  the  revision  of  the  statutes. 
The  court  there  construes  the  word  in  the  usual  sense  of  review,  alter  or  amend, 
and  said  with  reference  to  the  meaning  of  the  word — "  Such  changes  as  are 
admissible  are  within  the  purview  of  the  section." 

((7)  In  State  v.  King  County,  37  Pac.  480,  491  (Wash.),  the  court  deduced 
its  authority  to  review  by  way  of  certiorari  an  Inferior  court's  decision  out  of 
the  revisory."  Even  the  dissenting  justice  In  that  case  adntitted  that  the  word 
"revision"  Included  the  power  here  contended  for,  but  held  that  in  this  case 
it  IiMd  reference  only  to  tho.se  judgments  which  were  already  within  the  juris- 
diction of  the  court  by  virtue  of  some  other  appellnte  power, 

(r)  The  word  Is,  apparently,  habitually  used  as  defining  the  power  of  courts 
over  municipal  corporations,  taxation  boards,  and  insolvency  procee<lings  (34 
Cyc.  1723)  ;  and  the  word  is  ushI  in  th-it  publication  as  indicating  a  revisory 
power  over  criminal  sentences  (12  Cyc.  783.) 

The  Supreme  Court  frequently  alludes  to  Its  power  '*  to  revise  the  judgments  " 
of  inferior  courts.     (See  E.  G,,  the  Dred  Scott  decision,  19  How.,  453,  etc.) 

Of  course  the  fact  that  appellate  power  is  frequently  conferred  with  great 
particularity  in  such  terms  as  "  revise,  reverse,  remand,  alter,  aemnd,  and  set 
asi<le "  places  no  logical  or  legal  restriction  upon  the  word  "  revise,"  certainly 
not  when  it  is  used  alone. 

Eleven  of  the  State  constitutions  confer  full  appellate  power  in  one  or  two 
words,  using  none  of  those  enumerated. 

The  term  "  revise  '*  and  "  revision  of  proceedings,"  having  this  general  sig- 
nificance, has  been  known  to  military  law  and  procedure  from  time  inmiemorinL 

It  was  known  to  the  early  mutiny  acts  prescribing  that  no  proceedings  should 
be  returned  to  be  revised  by  the  court  more  than  twice. 

In  Tytler's  Military  Law  (1806),  page  173,  It  Is  said  with  reference  to  British 
military  law  that  the  King  has  no  power  of  revision,  but  that  that  function  be- 
longs to  the  courts  of  justice.    He  further  sjiys — 

*'  All,  therefore,  that  Is  competent  for  His  Majesty  to  do,  If  the  sentence  of 
a  court-martial  shall  not  meet  with  his  approbation,  is  to  order  the  court  to 
review  their  proceedings,  and  even  this  power,  as  above  stated,  is  limited  ;  for 
the  nuitlny  act  declares  *  that  no  sentence  given  by  any  court-mnrtial  and  signed 
l>y  the  president  thereof  shall  be  liable  to  be  revised  more  than  once.'  " 

It  Is  to  observed  that  even  at  English  law  the  power  of  revision  of  court- 
martial  proceedings  and  sentences  is  clearly  distinguished  from  the  Crown's 
power  of  pardon. 

"Revision  of  luoceedlngs "  and  "  procee<llngs  In  revision"  are  terms  well 
known  to  Anglo-.\merican  military  law  with  reference  to  the  power  of  courts 
to  reconsider  and  correct  their  own  proceedings,  judgments,  and  sentences. 

In  6  Op.  Atty.  (4en.,  203.  Attorney  General  Gushing  discussed  this  power  of 
revision  with  great  thoroughness,  saying  In  that  connection : 

**  It  is  laid  down  as  a  thing  not  open  to  controversy  In  all  the  books  of  mili- 
tary law  that  the  superior  authority  may  order  a  court-martial  to  reassemble  to 
revise  its  proceedings  and  its  sentence," 
citing  for  that  authority  Hough  on  Courts-Martial,  page  *-29  ;^Mc Arthur  on  Courts- 

Martial,  "'  '  '^'^  ^ 

229, 

H^lirt  on  Courts-Martial,  page  203;  O'Brien's  Military  Law,  chapter  23. 

This  proc«Hlure  .with  the  word  "  revise  "  as  descriptive  of  It,  is  an  established 
part  of  our  own  military  procedure,  which  occurs  in  dally  practice,  is  treated 
of  in  all  texts  and  is  recognized  by  that  name  by  all  our  courts. 
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Sw  Macomb  (1809)  Duaoe's  Mil.  Die.  1810;  Scotfs  Mil.  Die,  '804;  Benefs 
Military  Law  under  "  Kevision  " ;  also  all  military  texts. 

V.  The  word  "  revised,"  as  a  matter  of  fact,  is  in  no  sense  ambiguous,  and 
there  is  no  room  for  construing  it.  It  would  have  made  no  difference,  there- 
fore, what  the  administrative  practice  was  or  is.  The  quality  of  law  Is  not 
impaired  by  nonuse.  As  a  matter  of  fact,  Judge  Holt  did.  In  form  at  leopt, 
pronounce  sentences  Invalid,  and  did  not  content  himself  simply  with  recom- 
mending that  pronouncement  was  by  superior  authority.  His  views  as  to 
the  validity  ot  proceedings  were  expressed  in  terms  that  savor  of  Judicial 
pronouncement,  and  the  orders  of  the  War  Department  so  far  as  examined 
Keeni  to  respect  that  quality  by  confirmance. 

The  meaning  of  the  word  Is  not  fairly  questionable.  Furthermore,  Senators 
In  debate  referred  to  the  power  conferred  as  that  of  a  court  of  review.  Congress 
Mefuis  to  have  had  no  doubt  about  it.    In  such  a  case  practice  can  not  govern. 

In  writing  the  opinion  I  went  through  the  record  books  of  a  part  of  1863,  and 
my  not€^  of  that  search  reveal  tliat  Judge  Holt's  reviews  ver>'  frequently  ter- 
minatefl  with  a  declaration  which,  by  its  form  and  tenor.  Indicated,  so  far  as 
tils  office  was  conceme<l,  judicial  finality.  It  was  common  to  conclude  with 
the  statements:  ** Therefore  the  sentence  is  Inoperative,"  "therefore  this  fatal 
defect  must  prevent  a  confirmation  of  the  record,"  "  the  sentence  is  fatally  de- 
fective," "  for  error  of  law  committed  by  the  reviewing  authority  the  sentence 
Is  inoperative,  notwithstanding  the  confirmation  of  Maj.  Gen.  Hooker,"  "  the 
sentence  as  It  stands  Is  inoperative,"  "  the  sentence  Is  invalid  and  should  not  be 
enforced,"  "  the  sentence  rested  upon  such  a  rt»cord  should  not  be  carrleil  into 
execution,"  and  such  like  expressions. 

"Sentence  i.s  therefore  Inoperative"  occurs  t'lght  times;  record  Is  fatally  de- 
fective, and  sentence  should  not,  or  can  not,  or  must  not,  be  enforced,  or 
cjirrlfHl  into  execution,  or  confirme<l,  sixteen  times.  The  record  shows  that,  in 
the  administration  of  those  days,  the  Judge  Advocate  General  was  regarded 
both  by  the  Pn»siclent  and  the  Secretary  of  War  as  the  law  adviser  upon 
matters  of  military  administration  and  Justice,  and  at  least  no  power  of  com- 
mand stood  ix'tween  him  and  those  supreme  authorities.  It  also  shows  that  the 
Judge  Ailv(K*ate  General  very  frequently,  imlee<l  one  might  say,  habitually, 
returned  the  record  direct  to  the  reviewing  authorities  with  instructions  as 
to  errors  of  law  and  i)oInting  out  the  necessity  for  correction  where  correction 
could  be  made  In  order  that  the  sentence  be*  held  operative.  That  the  examina- 
tion. If  not  revision,  of  the  riKH)rds  might  be  the  more  expe<lltlously  made  an 
Assistant  Judge  Advocate  General,  representing  preliminary  the  .Iudg^»  Advo- 
cate General  and  his  iM>wer,  iind  not  connecteil  with  any  commander's  staff,  was 
statlon«Hl  in  a  central  situation  with  duty,  as  to  procee<lings,  **  to  call  for  such 
as  are  not  forwarded  in  due  season,  to  examine  them,  to  return  for  correction 
such  as  are  incomplete,  an<l  to  give  inunediate  notice  of  fatal  defects  to  the 
profier  <H»mnianderM,  tliat  sentence  may  not  be  Illegally  executeil."  (G.  O.  230, 
A.  G.  O.,  Aug.  IC,  1804.) 

VI.  The  Judge  Advocate  General  of  England  certainly  did  have  this  power  of 
revision.     (I  am  not  atlviscil  of  his  present  authority.) 

Clode  (1809),  vol.  2,  pp.  359.  304.  300.  While  his  letters  patent  do  not  clearly 
define  his  duties.  It  was  prescribeil  therein — 

•*  H«'  ex«  n*ls<»j*  tlio  |H»Nvt»rs  oi  a  suprinu'  court  of  review,  as  reiranls  the  pro- 
cee<llngs  of  all  district,  garrison,  and  general  courts-martial  whatsoever  and 
whensoever." 

The  following  is  quoted  from  Jones's  Military  I-Jiw  (1882),  p.  04: 

"The  J  A.  G.  and  his  deputy  are  always  <ivilii)n  lawyu*^.  wUWo  ihe  «h-;»uty 
judge  adviK-a'es,  who  in  Kn«»rland  attend  at  l\.  i\  M.,  an»  always  nill*iary  non. 

••  TIm»  J.  A.  <»  *s  noi):irtni«»nt  forms  a  final  court  of  npixsils  and  h;js  the  iK)wer 
f»f  upsetting  (»r  *qnashing.'  as  it  is  <-aiUMl,  all  pnMC'.»<lings  of  ('.  M.  and  it  tluTi*- 
fon*  lakes  no  imrt  in  the  a«  tnal  prcpamtion.  conduct,  or  niaua;:onicnt  of  prost»cu- 

rlon^. 

"The  J.  A.  <5.  Is  a  mcnilK»r  of  thi'  Privy  Ooun^Ml.  He  is  jrencrally  chosen 
from  among  barristers  who  are  members  of  l»arllament,  and  they  stand  or  fall 
with  the  Cfovernment  t«>  which  they  are  attach(Ml. 

•*A1I  the  prtK-eedings  of  (i.  V.  M.,  which  at  lnwnc  must  be  <-onfirnuMl  by  the 
S«iven'lgii.  are  sent  to  the  J.  A.  (5.,  and  the  Sovereign  c<mttrms  on  his  respon- 
sibllify  as  a  Minister  of  the  Crown,  and  acts  on  his  recommendation. 
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"  The  J.  A,  G.  is  responsible  to  Parliament,  hence  a  prisoner,  If  wronged,  can 
appeal  at  law  against  him,  for  *  the  Sovereign  can  do  no  wrong.' 

"The  duties  of  the  J.  A.  G.  are  confined  to  the  examination  of  the  proceed- 
ings as  to  their  legality,  whether  the  sentences  are  within  statute  laws,  etc.  The 
expediency  of  carrying  out  the  sentence,  or  as  to  remission,  etc.,  Is  not  his 
province;  the  C.  in  C.  advises  the  Crown  on  these  points."     (Pp.  94-95  ) 

It  must  be  remembered,  too,  that  the  civil  courts  of  England  exercise  n  far 
larger  power  over  the  judgments  of  courts-martial  than  do  our  own. 

VII  Whence  wmes  tho  established  power  to  declare  proceedings  null  and  void 
for  Jurisdictional  error?  And  why  should  not  the  larger  power  include  the 
lesser  radical  one  of  correction  of  legal  error? 

Nobody  essays  an  answer.  Doubtless  a  reviewing  authority,  by  statute  inay 
"  disapprove  "  a  .sentence  because  it  is  null  and  void  or  because  It  Is  bad  for 
prVudiclal  errur  of  law,  and  I  think  that  frequently  It  is  «a Id  in  our  texts  and 
n  our  practice  that  a  sentence  is  'Invalid,"  though  not  for  Jurlsdic  lonal  error. 
The  larger  power,  in  practice,  is  exerclstvl  here  In  the  department.  It  is  ex- 
treniely  (liflicult  for  me  to  comprehend  any  reason  that  ('oncedes  to  this  depart- 
ment the  larger  power  but  denies  to  It  the  lesser  one. 

VIII  The  uecessltv.  In  the  name  of  justice,  of  locating  this  power  in  this 
deparment,  and  preferably  In  this  office,  where  logically  and  I  think  lega  ly. 
Hel^onl^s   must  l^  apparent  to  all  who  are  fandllar  with  the  admlnlstrntum 

?n  Ihe^lfrst  half  oT'Noveniber,  while  I  was  in  charge  of  the  office,  I  set  asUU. 
the  U  (1-nVjiUs  and  seiitenc'es  in  tlu>  eases  of  19  enllste.1  men  because  of  preju- 
dicial ote^^^  error  Invalidating  the  judgment  The  number 
in  which  on  established  principles  such  reviewing  power  should  be  Invoked 

^Tour^^^^^  d^Ung  wJtl.  the  right  of  life  and  liberty  of  all  wh. 

are ^ul  ^^^^^^^^  jurisdiction,  a  number  already  beyond  a  million,  doubt  ess 

s^n  to  pLs  into  many  mllllans.  of  our  citizens.  They  are  courts  of  law 
aZlnMng  the  law  of  this  land,  in  accordance  with  the  law  of  the  and  for 
n  \^   .tn^^^^^  Their  ludgments  are  judgments  of  law.     Can  it  be 

^hrthat  the^?  »  a'-e  beyond  all  legal  Inquiry ;  that  though  they  nmy  be 

ShI  at  l^coSe^^  of  a  I  law,  If  the  court,  according  to  the  usual  nar- 
row 7iirts(ncti;.nal  tests  had  jurisdiction,  the  judgment,  though  <.mcede<lly 
wi-m>^  fnr  prror  of  law.  Is  bevond  nil  corrwtlon?  ,.      ,  , 

tSmv  U  t^da%%  as  nwer  l.efc.r*'.  an  urgent.  li.uielliiiK  necessity   for  sue 
rJZvy  nower-  If  not  here,  then  elsewhere.     It  will  n<.t  <lo  to  say  that  sucl: 
^ro^  of  law  areect"ns  the  procewlinss  to  the  great  prejudice  of  the  aceuse.1 
and^enderfng  thrjiulRment  bad  because  thereof,  are  rai-e  and  for  that  reason 
Zv  be  S«l     That  d(.ubtles.,  was  the  reason  why  the  power  was  I^rmitted 
S  rema  n  not  fullv  used  or  to  drop  Into  desuetude.     But  this  day  hnds  the 
Ar,!^  increased  tenfold     A  few  more  months  hence  it  will  hiive  been  Increased 
fw^ntvf"  Id    ^1  obvCsIv  a  year  hence  the  Army  of  the  X'nlted  States  must 
nlces4rily   "f  we  are  to  take  the  part  in  this  war  that  this  Nation  purposes  to 
fake   consist  of  three  millions  of  men.    The  oflicers  of  that  Army  must  ueces- 
Srll'v  be  larsely  untrained  ollicers,  conscious,  of  course,  of  their  great  ijower. 
^M  necessaHlv  to  exercise  it.  and  exercising  it  ne<essarlly  wi  hout  the 
3  enllgliten^  Judgment  or  consideration.    It  will  consist  of  men  Just  coine 
?^ra  the  shops,  the  factories,  and  the  farms,  unused  to  Army  "f^.  ^yltU   its 
Slar  custom^  and  its  rigorous  duties,  willing  but  un.nform..<i.     Uith  ««cl. 
Sents.  errors  upon  the  part  of  the  offi.er  <m  the  one  Imn.l  exercisiup  dlsc.,.- 
uZrv  authority  and  on  the  part  of  the  enlistwl  man  on  the  other  8ubjocte<l  t.. 
Lnch  a  thhoritv,  must  be  exceeding  numerous  and   resort  to  the  disciplinary 
Actions  through  the  agencies  of  the  court-martial  fn-quent.    The  triers  of  the 
case  will  be  officers  of  the  same  class,  and  so  frequently  will  be  the  revlewiuu 
and  approving  authorities.    Opi)ortunity  for  resort  to  court-martia    .ind  oppor- 
tunitv   for  error  in  the  courts-martial  poceedings  themselves  will   be  largelx 
mulUDlied  over  those  that  obtain  in  normal  peace  conditions.    There  Is  chance 
for  grave  error  In  the  most  enlightened  legal  system,  but  still  greater  chance  in 
a  legal  system  which  necessarily  must  be  adminlstere<l  by  men  uninformed  In 
the  law,  and  an  Immeasurably  greater  chance  In  the  case  of  such  an  Army  ns 
ours  must  necessarily  be.    I  must  assume  that  no  man  with  the  interfwt  oi  the 
Army  and  the  country  at  heart  and  with  the  ordinary  ctmceptltm  ot  the  ncces- 
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Mity  of  maintaining  Justice  In  our  Institutions  could  doubt  the  advisability 
and  the  necessity  of  establishing  here  or  elsewhere  such  revisory  power. 

I  liave  no  shame  in  confessing  that  I  feel  strongly  about  this,  and  not  In 
any  contentious  way.  I  am  not  impelled  to  file  this  brief  because  the  Judge 
Advocate  General  of  the  Army  disagrees  with  me,  nor  the  Chief  of  Staff,  nor 
other  authority.  I  am  entirely  out  of  the  field  of  contention.  I  feel  strongly 
ahout  it  as  a  matter  between  a  man  and  his  fellow  men,  between  an  officer  and 
the  men  whom  he  should  protect,  b€t%veen  a  man  and  the  Army  In  which  he 
serves,  bet^veeu  a  soldier  and  his  Nation.  What  happene<l  to  these  men  can 
haippen  to  me.  A  soldier  has  nothing  but  his  service.  He  Is  honored  by  his 
professional  reputation  or  dishonored  by  the  lack  of  It.  Society  has  established 
certain  rules,  which  are  Its  law  and  by  which  liumnn  conduct  Is  tested.  All 
lawyern,  at  least,  understand  the  metluxls  of  applying  those  tests.  If  the  test 
be  not  applied  In  ac(*ordlnce  with  the  law,  there  has  been  no  test.  It  Is  not 
sufficient  to  Hay  that  a  system  of  ndmlnistratlon  of  criminal  Justice  may  not  be 
a  fair  and  Just  system,  though  it  provide  for  no  appeal,  though  the  fact 
remains  that  no  enlightened  system  has  ever  permlttcil  a  Judgment  to  remain 
as  final  when  reached  in  contravention  of  the  rules  of  law.  The  question  here 
!m  whether  or  n<»t.  when,  a<»cordlng  to  the  well-understood  l)rinclples  of  law  and 
justice,  a  Ju<lgment  is  c<mce<ledly  and  palpably  wrong.  It  must  remain  and  per- 
sist as  the  law  of  the  land  In  condemnation  of  an  Individual  while  It  is  con^ 
cededly  wrong.  It  seems  to  me  that  u  soldier.  bf»fore  suffering  the  extreme 
fiennlty  of  death  or  other  serious  punishment.  shouUl,  on  principle,  be  entitled 
to  have  the  procee<llngs  of  his  trial  examined,  not  solely  by  the  commander 
convening  the  court  In  the  field,  but  by  a  separate  and  Independent  authority, 
who,  skilled  In  the  law,  properly  clrcumstance<l.  can  with  the  necessary  deliber- 
ation and  considerateness  pronounce  the  trial  free  from  prejudicial  error. 
Bren  in  the  absence  of  statute  It  would  be  the  duty  of  the  department  to  en- 
deavor to  discover  or  provide  a  means  whereby  such  a  wrong  could  be  righted. 
In  the  case  that  It  could  invoke  a  doubtful  statute,  It  would  be  the  duty  of  the 
department  on  all  principle  to  resolve  the  doubt  In  favor  of  its  Jurisdiction  to 
apply  auch  a  remedy.  Surely  there  can  be  no  excuse  for  the  department's  not 
taking  the  remedial  action  which  the  statute  clearly  authorizes.  Indeed,  I  think, 
requires  It  to  take. 

CONCLUSION. 

This  revisory  power  should  exist ;  and  I  doubt  not  that  when  exercise*!  with 
Judleial  wis<loni  and  discretion,  as  it  must  be  if  it  is  a  Judicial  power  at  all, 
under  proper  rules  and  regulations.  It  will  prove  a  great  help,  and  never  a 
I  Indrance,  to  safe  and  sound  administration,  and  place  military  Justice  upon 
n  plane  that  will  cause  It  to  merit  and  receive,  more  than  it  ever  has  here- 
tofore re<'eive<l.  the  approval  of  the  American  i>eople.  I  earnestly  ask  that  this 
matter  may  be  cfmi-eived  to  l)e,  as  doubtless  it  Is,  ime  of  prime  and  fundamental 
importance  to  our  Anny.  It  Is  a  matter  afflicting  the  relations  of  the  Nation 
to  its  soldiery;  It  is  a  matter  at  the  very  bas«»  of  military  Justice  as  an  insti- 
tution; it  Is  a  matter  affecting  Justlire  under  the  law  to  the  individual  soldier. 
Justice  utMler  law  is  as  necessary  to  the  Ann»rican  Army  as  it  Is  to  any  other 
American  institution. 

S.  T.  Anskll. 


ANSELL  HXHIHIT  D.    • 

«fM.     WAMBAIMiirS     i>Kni*OHKI)     DRAFT     OF     RWJUI.ATIONS     TO     <M)VKRN     THK     COI'RT     OF 

RB\'ISlON. 

November  10,  1917. 
Sfeni«»ran<luni  for  (ten.  Ansell. 

Si:!;Je<'t :  I>raft  of  an  executive  regulation  establishing  a  national  military  court 
of  revision. 

I.  I'nder  Uie  authority  of  Ke<*tl<»n  1100  of  the  Revised  Statutes  of  the  Tnlteil 
Stflten  then*  Is  established  lien»by  In  the  tiffice  of  the  Judge  Advocate  CJent^ral 
of  tlM>  Army  a  national  military  c«>urt  of  revision  with  authority  to  revise  the 
proceedings  of  all  courts-martial.  (*tinrts  of  Inquiry,  and  military  commissions. 
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2.  The  national  military  court  will  consist  of  three  officers  from  time  to  time 
designated  by  the  Judge  Advocate  General. 

3.  The  national  military  court  will  take  into  consideration  for  purposes  of 
revision  such  general  court-martial  cases  as  may  be  brought  to  its  attention 
by  any  party  in  interest,  or  by  any  member  of  the  court,  or  by  the  trial  judge 
advocate,  or  by  the  officer  having  power  to  approve  or  disapprove  the  sentence, 
or  by  any  Judge  advocate,  whether  identified  with  the  case  or  not. 

4.  The  national  military  court  will  take  into  consideration  for  purposes  of 
revision  such  special  or  summary  court-martial  cases  as  seem  to  be  of  peculiar 
Importance. 

5.  The  power  of  revision  belonging  to  the  national  military  court  shall  nol 
include  the  power  to  deal  with  a  case  before  the  officer  appointing  the  tribunal 
has  finally  dealt  with  it  and  shall  not  include  the  power  to  admit  new  evidence; 
but  it  shall  include  (a)  the  power  to  approve  or  disapprove  a  finding  and  to 
approve  only  so  much  of  a  finding  of  guilty  of  a  particular  offense  as  involves 
a  finding  of  guilty  of  a  lesser  included  offense  which  in  its  opinion  the  evidence 
of  record  requires  a  finding  of  only  the  lesser  degree  of  guilt,  (6)  the  power 
to  approve  or  disapprove  the  whole  or  any  part  of  any  sentence,  and  (c)  such 
other  powers  as  may  be  assigned  to  the  court  hereafter. 

6.  The  iiationu!  military  court  will  disregard  such  irregularities  as  are  not 
clearly  shown  to  have  injuriously  affected  substantial  rights. 

7.  The  Judge  Advocate  General  will  appoint  from  time  to  time  officers  to 
serve  as  counsel  on  each  side  of  the  cases  considered  by  the  national  military 
court,  and  parties  in  interest  shall  also  be  entitled  to  counsel  chosen  by  them- 
selves. 

8.  The  national  military  court  will  announce  from  time  to  time  rules  for  its; 
own  procedure,  not  in  conflict  with  regulations  prescribed  .by  the  President, 
and  not  in  cfaifiict  with  the  Constitution,  statutes,  and  treaties  of  the  United 
States. 

9.  The  mere  considering  of  a  case  by  the  national  military  court  will  not 
serve  to  suspen<l  the  execution  of  the  sentence. 

10.  A  decision  of  the  national  military  court  will  not  have  validity  until 
approved  by  the  Judge  Advocate  General. 

11.  If  so  ordered  by  the  Judge  Advocate  General  a  decision  of  the  national 
military  court  will  be  made  public  and  will  be  accomiMinled  with  an  opinion 
stating  the  case  and  giving  the  reasons  for  the  decision. 

Et^oene  Wambaugh, 

Major,  Judge  Advocate. 


ANSELL  EXHIBIT  B. 

COL.  waaikaugh's  special  brief  in  support  of  the  revisory  power. 

1.  Se<tion  1199  of  the  Ilevised  Statutes  of  the  United  States,  taking  its  lan- 
guage from  acts  of  1866  (14  Stat.,  ch.  299,  sec.  12,  p.  334),  and  of  1874  (18  Stat., 
ch.  458,  sec.  2,  p.  244),  that: 

"The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded 
the  proct»edings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
sions, and  perform  such  other  duties  as  have  been  heretofore  performed  by  the 
Judge  Advocate  General  of  the  Army." 

2.  What  Is  included  within  the  powcM*  and  duty  of  the  Judge  Advocate  Gen- 
eral to  revise  the  proceedings  of  courts-martial? 

8.  The  answer  must  depend  upon  the  language  of  that  section;  and  if  tlie 
language  be  ambiguous  or  scanty,  the  meaning  attached  to  it  must  be  affected 
by  the  attitude  of  mind  in  which  the  laugimge  Is  approached.  The  language 
certainly  is  not  verbose,  though,  as  will  be  pointed  out  later,  the  chief  word  used 
is  significent  and  enlightening,  and  there  may  be  reason  for  discussing  in  a  pre- 
liminary way,  whether  the  power  of  the  Judge  Advocate  General  over  the  pro- 
ceedings of  courts-nmrtlal  would  be  intended  by  Congress  to  be  narrow  or  to 
be  wide. 

4.  In  favor  of  a  narrow  consideration  there  are  at  least  two  things  to  be  said. 
In  the  first  place,  the  testimony  upon  which  the  results  of  a  court-martial  are 
based  can  not  receive  from  the  Judge  Advocate  General  the  exact  weight  to 
which  it  is  entitled,  for  stenognipliy  can  not  communicate  the  appearance  of 
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witnesses,  their  hesitation  or  eagerness,  and  the  impression  by  them  fairly 
made  upon  the  members  of  the  court — ^in  short,  the  atmosphere  of  the  court 
room.  In  the  second  place,  to  interfere  with  the  findings  of  the  court-martial 
and  of  the  appointing  and  reviewing  authority  may  not  unreasonably  be  deemed 
as  endangering  of  the  prestige  of  the  officers  thus  overrule<l.  and  hence  a  pro- 
«?dure  to  the  detrjment  of  good  order  and  military  discipline. 

0.  Th<i8e  considerations  in  favor  of  a  strict  const  ruction  of  tht»  Judge  Advo- 
cate General's  power  and  duty  have  been  mentioned  in  order  that  they  may  be 
*?en  not  to  have  been  forgotten. 

6.  The  considerations  on  the  other  side  are  much  more  weighty.  To  begin 
with,  this  is  a  remedial  statute,  and  hence  it  is  to  be  construed  liberally  in  the 
lijrht  of  the  perceived  evil  or  danger  and  In  the  light  of  the  intende<l  result. 
Notice  the  danger.  It  is,  briefly,  that  skillful  justice  may  not  be  received  by 
persons  ix?culiarly  appealing  to  the  desire  of  <'ongi*es8  that  justice  be  done  and 
be  perceiveti  tb  l>e  done.  The  persons  in  question  are,  most  of  them,  private  sol- 
diers, ver>'  young  men,  far  from  home,  and  from  ordinary  advice  and  intluence, 
on  the  average  not  highly  wlucnted,  iH>t  rich,  performing,  whether  by  reason  of 
volunteering  or  by  reason  of  drafting,  a  service  which  is  of  the  highest  Im- 
portamv  to  the  Government.  Whether  language  tends  to  achieve  careful  justice 
for  such  persons  niu.st  be  iierceived  to  he  Intended  by  Congress  to  be  construed 
liberally.  Acain,  courts-niartlal,  though  their  members  are  unquestionably 
<H)nscientlous,  are  c<miix)sed  of  men  not  .<<klilful  in  law  or  In  the  weighing  of 
evitlHice,  and  these  men  sit  amid  surroundings  not  well  ndnpted  to  the  achieving 
of  affurate  results  in  such  nuitters  as  these — surroundings  not  of  books  and  of 
leisure,  but  of  military  cares,  physical  discomfort,  and  haste.  In  our  Army  tlie 
•ilfficulties  .surrounding  a  court-martial  have  always  l)eeu  percelveil:  and,  In 
c^jnseqnence,  the  pr<K»ee<llngs  of  a  court-martial  are,  by  our  system  of  military 
law.  iiielh(*a<'ious  unless  and  until  there  is  an  approval  by  the  authority  ap- 
pointing the  court.  Indeed,  the  court-martial  Itself — that  Is  to  say,  the  persons 
who  are  desigiuited  by  the  appointing  authority,  but  wlio  are  commonly  deemed 
the  only  members  of  the  court — may  not  unreasonably  be  said  to  be  treattnl  by 
the  law  as  no  court  at  all,  but  as  tlie  e<iulvalent  of  a  commission  making  ex- 
aminations and  rei)orting  recommendations.  As  the  Articles  of  War  of  1S06 
said  (A.  W.  &i)  : 

"No  sentence*  <>f  a  court-martial  shall  be  carrie<i  into  execution  until  aft*»r 
the  whole  procee<lings  shall  have  been  laid  before  the  officer  ordering  the  same 
or  the  officer  commanding  the  troops  for  the  time  being." 

The  articles  of  war  in  the  Revlse<l  Statutes  (A.  W.  104)  are  to  the  same 
♦•ffect,  viz: 

"No  sentence  of  a  court-martial  shall  be  carried  into  execution  until  the 
whole  prcK-ee^llngs  shall  have  been  approved  by  the  officer  ordering  the  court, 
or  by  th^*  offictT  cnnnnuindlng  for  the  time  being." 

The  words  in  the  prest^nt  article  of  war  arc  substantial  I  v  th(»  same  (x\rt. 
46): 

"No  senten<*e  of  a  court-martial  shall  be  carried  Into  exe<nition  until  the 
'«Huic  shall  have  lM»en  approvcMl  by  the  «»fficer  ainvdntlng  the  court  or  by  the 
officvr  conuitanding  for  the  time  being." 

7.  To  refine,  one  ndght  say  that  the  war  court  is  composed  of  both  the 
<tmrt -martial  and  the  anjMiintlng  authority  or.  conceivably,  that  it  Is  com- 
|»rKe<l  of  the  ai>iNdnt^ng  authority  alone.  To  g(»  into  retinements  is  unnecessary. 
What  is  impo't'tant  is  to  notice  that  though  the  court-martial  anil  the  appointing 
authority  undoubte<lIy  I'oiistltute  a  tribunal  as  regular  as  any  other  known  to 
thf»  law  and  a  tribunal  both  argum<»ntatively  and  expressly  recognize<l  in  the 
Conrtitution  of  the  I'nited  States,  nevertlieless.  tlic  tribunal,  in  ea<'h  of  its 
parts  needs  supplementing. 

^.  It  has  alrejuly  been  ixdntetl  out  that  the  pro/etMlln^^s  of  the  members  who 
partlrii>ate  in  the  hearing  niH*d  ami  receive  Investigation  by  the  apiwnnting 
authority.  It  must  now  be  jjointeil  out  that  the  aiiptdnting  authority,  tlamgh 
^rtainly  deserving  high  respect,  can  not  be  said  to  be  idcnil  f<»r  the  present 
nnrpose.  The  appointing  authority  is  a  busy  military  officer  whose  specialty 
is  Dot  the  ascertaining  of  law  and  the  weighing  of  evidence.  Altluuigli  he  ha^ 
the  assistance  of  a  department  or  division  judge  advocate,  the  surroun<ling 
drcninstances  are  not  perfect;  and,  hence,  it  is  easy  to  believe  that  Congress 
fonteinplate«l  as  desirable  a  substantial  iK)wer  of  revision  to  the  end  that  the 
soldier  may  And  himself  dealt  with  as  carefully  and  skillfully  as  is  a  civilan 
offender.  Further,  even  though  the  appointing  authority  be  expert  and  full  of 
Himre.  there  is  a  substantial  danger  that  the  appointing  authorities  throughout 
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the  Army  will  not  bring  to  pass  equivalent  sentences  for  equivalent  offenaeB, 
and  that  thus,  taking  a  wide  view  of  the  whole  Army,  there  may  be  such  lack 
of  uniformity  as  may  amount  to  grave  Injustice. 

9.  Further,  It  must  not  be  forgotten  that  military  tribunals  are  administrative 
in  their  nature,  and  that  when  customs  officers  and  other  administrative  officers 
ruh»  upon  rights — tliough  merely  rights  of  proi)erty — it  Is  not  pncommon  to  hear 
that  due  process  of  law  requires  an  appeal — whether  an  apiieal  to  the  courts 
or  merely  an  appeal  to  a  superior  officer. 

10.  These  are  reasons  enough  for  expecting  Congress  to  establish  for  military 
trilmnals  some  sort  of  appellate  precedure,  bringing  the  whole  matter  ultimately 
before  an  expert. 

11.  Such  considerations  furnish  the  atmosphere  surrounding  the  statute,  and 
tiiey  show  that  one  should  recrelve  with  cordiality  the  provision  that  the 
Judge  Advocate  CJeneral  shall  **  revise  "  the  proceedings  of  all  courts-martial. 

12.  Yet,  is  not  the  word  "revise"  clear?  Does  it  not  meart  some  active 
procedure  by  the  Judge  Advocate  General,  and  some  procedure  regarding  mat- 
ters of  consequence?  Can  the  word  mean  that  the  Judge  Advocate  General  is 
merely  to  correct  spelling,  punctuation,  and  grammar ;  and  If  he  is  to  do  some- 
thing more  than  that,  who  shall  say  that  he  is  to  stop  before  he 'has  done  the 
whole  of  the  task  which  the  foregoing  discussion  has  shown  to  be  desirable? 

13.  The  word  "  revise "  is  not  a  technical  word  of  Anglo- American  law.  It 
is  used  now  ami  then  in  statutes.  The  construction  which  has  l)een  given  to 
it  in  statutes  not  dealing  with  military  matters  shows  that  as  regards  pro- 
cedure the  word  *'  revise  "  or  the  word  "  revision  "  has  a  wide  meaning.  It 
is  enough  for  the  present  purpose  to  notice  what  is  the  meaning  given  In 
military  law  to  the  word  "revise"  and  to  its  related  word  "review."  It  will 
be  found  that  the  word  "  review  "  has  a  wide  meaning  in  military  law.  and 
that  the  word  "  revise  "  has  a  still  wider  meaning.  The  power  of  the  appoint- 
ing authority,  cal]e<l  in  military  books  the  reviewing  authority,  is  thus  de- 
scribed in  the  present  article  of  war  47: 

"The  power  to  approve  the  sentencre  of  a  court-martial  shall  be  hehl  to 
include: 

"(fi)  The  i)ower  to  approve  or  disapprove  a  fimilng  and  to  approve  only  so 
much  of  a  finding  of  guilty  of  a  particular  offense  as  involves  a  finding  of  guilty 
of  a  lesser  included  offense  when,  in  the  opinion  of  the  authority  having  pt>wer 
to  approve,  the  evidence  of  record  requires  a  finding  of  only  the  lesser  degree  of 
guilt ;  and 

"(^)  The  power  to  approve  or  disapprove  the  whole  or  any  part  of  the  sen- 
tence." 

14.  Wide  as  Is  the  power  of  the  reviewing  authority,  tiie  i)ower  of  revision  is 
still  wider.  When  the  reviewing  authority  refers  the  case  to  the  court-martial 
for  revision — though,  to  be  sure,  that  procedure  is  not  mentioned  in  the  Articles 
of  War.  and  now  rests  wholly  on  military  custom — the  i>ovver  of  revision  is 
understood  to  include  a  change  in  the  finding  and  in  the  sentence.  This  wide 
meaning  of  the  word  "  revision  "  is  described  in  all  books  on  military  law.  It 
Is  enough  to  cite  the  books  from  the  beginning  of  the  nineteenth  century  to  the 
year  of  the  adoption  of  the  statute  in  question.  The  citations  are  as  follows : 
Tytler's  Military  Law.  1806  edition,  pages  169  and.338 ;  McCombs'  Martial  Law. 
1809  edition,  page  32 ;  Duane's  Military  Dictionary*  1810  edition,  page  600.  unuei 
the  word  "  revise  " ;  Scott's  Military  Dictionary.  1864  edition,  under  the  word 
"  revision  " ;  Benet's  Military  Law,  1868  edition,  page  169. 

15.  In  the  light,  then,  of  the  circumstances  and  of  military  custom,  the  Juuk« 
Advocate  General's  power  regarding  the  proceedings  of  courts-martial,  as  now 
given  by  the  Revised  Statutes  through  the  word  "  revise,"  goes  beyond  the  mere 
examining  and  filing  which  was  the  power  before  this  statute  was  passed.  It  is 
not  surprising  to  find  that  the  statute  used  a  word  which  enlarged  the  Judge 
Advocate  General's  power,  for  the  statute  itself  recognizes  that  it  enlarges  the 
Judge  Advocate  General's  duties,  since  it  expressly  says : 

"  The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  1k»  recorded 
the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  comnals- 
sions.  and  perform  such  other  duties  as  have  been  heretofore  performed  by 
the  Judge  Advocate  General  of  the  Army." 

ElGENE   WAMBArOH, 

}fajor,  J.  A.,  O.  R.  r., 
ARaUtant  to  the  Juflgc  Afh'ocatv  (tciii'i-iii. 
Dkckmhek  1.  1917. 
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ANSEIJ^  EXHIBIT  F. 
geneual  rr*>wl)kr*8  hfx'ond  bktef  in  opposition  to  thk  revisory  power. 

Wab  Department, 

Oj-TICK  OF  THE  JUDflE  ADVOCAIT-:  GENERAL, 

M'nahington,  Decetnher  17,  1919. 

Mv  Dear  Mr.  Skcrktary:  Herewith  is  Gen.  Ansell's  reply  brief  on  the  ques- 
tion of  whether  or  not  appellate  power  to  revise,  modify,  and  affirm  findings  and 
scntpm-es  of  <*ourt«5-ninrtiai  is,  by  tlie  terms  of  s(»ctlon  1199,  Revise<l  Statutes, 
\'i*<UH\  In  the  Jiulge  Advocate  General  of  the  Army. 

You  will  r«»<*all  that  cm  November  10  Gen.  Ansell  submitted,  for  your  personal 
*  on^itleration,  a  brief  which  purported  to  find  in  siiid  section  this  appellate 
fiowvr  in  the  Judjje  Advocate  General.  His  e<mclusion  was  reached  on  five  main 
[K»ints  of  arjruraent : 

(1)  That  fhe  lei^islative  histoi-y  of  the  statute  shows  that  the  intent  of  Con- 
unrs  was  tu  ve^t  tlie  Juclgf*  Advocate  General  with  his  power; 

ri)  TlMt  rhe  ailministrative  history  of  the  statute  disclosed  that  the  power 
liad  lic^n  actually  exercist»d  by  Jiidf^e  Advocates  General  of  the  Army  during: 
»he  Civil  War  and  until  about  1882; 

(3)  That  tlie  word  "revise"  (which  was  the  only  wonl  that  could  be  con- 
sideriMl  as  sut-h  a  frrant),  as  used  in  other  statutes,  specifically  in  the  Federal 
haiiknijiti'y  .statute,  had  been  discussed  by  a  United  States  court  as  having  suf- 
tVient  amplitude  to  convey  appellate  power; 

(4)  That  the  courts  of  the  United  States  had  never  passed  upon  the  power; 
.1  ml 

(."»)  That  the  Judj;e  Advocate  General  of  the  British  Army  is  veste<l  with 
:m  .'inahijrous  p<iwer. 

Vf»ii  p:isse<l  {Wi\.  Ansell's  brief  to  me  and  asked  me  to  submit  to  you  my 
vit»\vs. 

I  n']»liptl  to  each  one  of  the  forepoinp  proposlti<ms,  in  substance  as  follows: 
\\\  Thiit  the  legislative  history  of  the  statute  was  without  slKulftcant  incl- 

f2)  That  the  records  of  the  Judge  Advocate  General's  Oflice  showed  no 
»x«'i(ise  of  this  power  by  Judge  Advocates  fJeneral ;  but,  on  the  contrary,  dls- 
'•l<»si'd  many  instances  where  such  power,  if  it  existed,  would  have  Inevitably 
!w^*n  exercise<l  had  it  been  contended'  for,  but  which  was  not  exercised. 

(3>  That  Sir.  John  Tweedale,  chief  clerk  of  the  War  Department,  in  1882, 
had  made  an  affidavit  for  use  in  the  case  of  In  re  Ma.son,  to  the  effect  that  he, 
as  chief  clerk,  knew  of  no  instance  where  the  Judge  Advocate  General  of  the 
Array  had  in  any  official  communication  or  report  relative  to  the  proceedings 
of  general  courts-martial,  proceeded  to  act  as  an  appellate  judicial  authority ; 
but  that  his  action  was  only  to  revise;  in  other  words,  to  examine  and  make 
r»HH)nmiendations,  either  to  the  general  of  the  Army,  when  that  officer  had 
niijwiinted  the  court,  or  otherwise  to  the  Secretary  of  War. 

(4)  That  the  word  "  revise"  was  not  relied  upon  in  the  Federal  bankruptcy 
a«t  to  confer  appellate  power,  which  power  was  granted  in  express  terms  else- 
vvliere  in  the  same  section  cited  In  Gen.  Ansell's  brief,  and  that  in  its  com- 
\\\m\\  accepted  definition  the  word  "  revise  "  did  not  import  such  a  grant. 

('ii  That  the  United  States  Circuit  Court  for  the  Northern  District  of  New 
V«»rk  had  considered  the  question  almost  in  the  precise  terms  in  which  It  was 
l»j*'s**nte<l  for  your  consideration,  and  had  explicitly  denied  that  section  1199, 
Iu'vIjkhI  StiitutV^  granted  any  such  power  to  the  Judge  Advocate  General. 

n»)  Finally,  that  a  study  of  the  organization  of  the  British  Army  disclosed 
tlK>t  tfje  judge  advocate  general  of  His  Majesty's  forces  had  not  exerci.sed  such 
[«»wers. 

<^»en.  Ansi'll  now  submits  to  you,  thi'ough  me,  a  second  brief,  still  contending 
f«»r  the  same  proposition.  He  first  addressnl  himself  to  the  evils  he  would 
Mmily.  He  shows  that  a  great  number  of  officers,  not  familiar  v»ith  court- 
inartial  procedure,  have  lately  been  lnclude<l  in  the  Army,  and  tliat  there  is 
•laDgi*r  of  grave  error  in  court-nuirtial  procee<llugs,  even  whi^n  reviewt  d  by 
jii<l&»  advtK'at^'s  and  a|)proveil  by  duly  constituted  reviewing  authorities.  He 
•♦hjiws  that  the  exercise  of  the  pardoning  power  is  often  not  sufiiclent  t<i  restore 
an  officer  or  a  soldier,  who  has  been  wrongfully  convicted,  to  his  full  rights. 
H^  arffiu^  very  strongly  from  these  premises  that  it  is  both  exi>eflient  and 
n^r\«;«tary  that  si»ine  corre<'tive  power  should  exist  >vhich  shall  have  the  effect 
"f  nullifying  even  approved  findings  and  sentences  of  courts-martial,  and  that 
v.>  «h<iuld  not  l>e  rendttefl  soh'ly  to  the  pardoning  power  to  correct  fatal  errors 
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of  courts-martial  and  reviewing  authorities.  He  cites  again  the  mutiny  case^ 
to  which  your  attention  lias  heretofore  been  called,  as  an  example,  and  says, 
I  think  justly,  that  there  are  other  cases,  happening  particularly  since  the  out- 
break of  war,  which  demand  the  exercise  of  such  corrective  power ;  and  down 
to  this  point  I  follow  him  with  substantial  concurrence  without,  however,  bein? 
able  to  concur  with  him  that  this  power  has  been  granted  to  the  Judge  Advo- 
cate General  by  section  1199,  Revised  Statutes. 

Gen.  Anseirs  argument  presents,  about  as  strongly  as  It  c<»uld  be  pres€»nted. 
the  necessity  for  an  ai)pellate  i)ower.  But  this  question  is  not  a  new  one. 
Whether  such  a  power  should  be  created  and  whetlier  the  service  would  gain 
or  lose  by  such  provision  has  been  discussed  in  service  literature  since  1885: 
but  never,  so  far  as  I  can  Inform  myself,  has  it  been  sup:gest(sl  in  tins  prit»r 
discussion  that  this  appellate  power  could  be  dtMlnced  from  se<tion  1199,  Revised 
Statutes. 

The  lawyer's  mind  is  not  particularly  shocked  by  the  fact  that  there  exists  in 
military  jurisprudence  no  court  of  appeal.  The  Supreme  Court  of  the  United 
States  has  held  too  often,  and  too  clearly  to  require  citation  of  authorities 
that  it  is  no  objection  to  a  grant  of  jurisdiction  that  the  grant  is  original  and 
also  final ;  also  that  there  is  no  constitutional  or  necessjiry  right  of  apiieal. 
There  is,  therefore,  no  fundamental  reason  why  court-martial  jurisdiction,  as  at 
present  coustitute<l,  should  be  disturbed.  The  argument  which  has  heretofore 
prevailed  is  that  there  are  substantial  reasons  of  exi)ediency  and  gotKl  admin- 
istration why  It  should  not  be  dlsturbeil.  War  is  an  emergcMicy  condition  n^ 
quiring  a  far  more  arbitrary  control  than  peace.  The  fittest  field  of  appiicnrion 
for  our  penal  code  is  the  camp.  Court-martial  proce<lure.  If  It  attain  its  primary 
end,  discipline,  must  be  simple,  informal,  antl  prompt.  If,  for  example,  all  the 
findings  and  sentences  of  courts-martial  in  Prance  must  await  finality  until  the 
records  be  sent  to  Washingtf»n,  we  shall  create  a  situation  very  embarrassing  to 
the  .success  of  our  Annies.  Such  a  proposition  should  hardly  be  seriously  ad- 
vanced, and  it  would  be  very  difllcult  to  defend  on  i)rinciple  legi.slati<m  provid- 
ing appeal  In  some  ca.ses  and  denying  it  in  others.  Vet  if  we  legislate  at  all  on 
this  subject  we  .shall  be  given  to  the  necessity  of  doing  tliat  very  thing. 

Yon  have  recently  issued  orders  which  will  be  corrective  of  .some  of  the  em- 
barrassments referred  to  by  Gen.  Ansell.  and  I  shall  sliortiy  submit  for  your 
consideratiim  further  orders  which  will,  I  think,  carry  corre<tlve  action  still 
further  and  i»erhaps  afford  the  measure  of  reli(»f  called  for. 

E.  H.  Crowdkr, 
hidgc  Aflrocnte  General. 
The  Sfx'RKTary  of  Wak. 


ANSELL  EXHIBIT  G. 

THK   SECRETARY   OF    WAR'S   RVMNtJ. 

Decemher  28,  1917. 
Memorandum  for  Maj.  Gen.  Enoch  H.  Cbowdir: 

I  have  read  with  interest  and  close  attention  the  vigorous  brief  of  Gen.  Ansell 
on  the  question  as  to  whether  or  not  appellate  power  to  revise,  m<xUfy,  and 
afilrm  findings  and  sentences  of  court-martial  is  conferred  upon  the  Judge  A«l- 
vocate  General  of  the  Army  by  section  1199  of  the  Revised  Statutes. 

It  is  impossible  not  to  admire  the  earnestness  and  eloquence  with  which  Gen. 
Ansell  pre.sents  his  view.  For  the  most  part,  however,  the  argument  runs  to 
the  necessity  of  (lie  power  rather  than  to  its  existence.  It  may  very  well  be 
that  this  power  should  exist,  either  In  the  Judge  Advocate  General  or  in  the 
Secretary  of  War,  advised  by  the  Judge  Advocate  General,  but  If  I  were  asking 
Congress  at  this  time  to  give  that  power,  I  should  feel  the  necessity  of  sq 
limiting  the  language  of  the  donation  as  not  to  paralyze  the  disciplinary  power 
of  the  commander  in  chief  of  the  Expeditionary  Forces  who,  it  seems  to  lue. 
is  in  a  situation  where  grave  consequences  might  be  entailed  by  inconclnslve 
action  on  his  part. 

Generally,  the  administration  of  justice  Is  a  compromise  between  speed  and 
certainty.  The  close  cases  and  majorlty-of-one  decisions  of  our  supreme  courts* 
would  justify  the  belief  that,  if  there  were  other  courts  more  supreme  In  many 
of  these  cases  different  results  might  finally  be  obtained ;  and  yet  somewhere 
there  has  to  he  an  end  to  litigation,  and  to  that  end,  therefore,  finality  is 
always  a  question  of  judgment,  resting  in  legislative  discretion.  There  is  noth- 
ing intrinsically  abhorrent  In  the  idea  of  finality  In  judgments  of  courts-martial 
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approred  by  the  reTiewlng  authority.  Whether  or  not,  however,  injustices  are 
likely  to  arise  from  such  a  course  which  would  outweigh  in  gravity  the  delays 
necessary  to  perfect  a  complete  review  on  appeal  is  a  question  about  which 
differences  of  opinion  may  well  ttdst 

These  considerations  have  little  to  do  with  the  Immediate  question,  which  is 
whether  or  not  the  use  of  the  word  "  revise  "  is  legally  a  donation  of  appellate 
jurisdiction.  Gen.  AnseU  cites  the  act  of  July  17,  1862  (12  Stat..  598.  p.  2o 
Ansell  brief),  as  directing  the  return  of  records  of  courts-martial  to  the  office 
of  the  Judge  Advocate  General  for  purposes  of  revision — on  page  21  of  his  brief, 
he  cites  the  act  of  1864  (13  Stat,  145)  generally  to  the  same  effect.  It  would 
be  interesting  to  know  whether  summary  execution  of  judgments  of  courts- 
martial  was  at  that  time  also  contained  in  the  laws  of  war.  Obviously,  if  such 
summary  executions  were  authorized,  the  subsequt*nt  return  of  the  record  for 
revision  could  not  be  held  to  be  for  appellate  review,  since  it  would  be  a  vain 
thing  to  review  the  record  after  the  execution  of  judgment. 

If  the  word  "  revise "  is  to  be  held  to  confer  appellate  jurisdiction,  as  dis- 
tingnished  from  Jurisdiction  in  error,  what  provision  has  been  made  for  a  re- 
trial or  trial  de  novo,  for  the  summoning  of  witnesses,  and  for  doing  what 
justice  may  require  in  the  case.  For  instance,  a  report  may  come  to  the  Judge 
Advocate  General's  office  which  contains  radical  errors  of  law.  Has  the  Judge 
Advocate  General  the  right  to  set  aside  the  proceedings  and  direct  a  new  trial 
to  be  had  before  the  same  or  a  different  court,  or  may  he  summon  the  parties 
before  him  with  the  necessary  witnesses  and  become  himself  a  court-martial,  or 
is  he  remitted  to  a  quashing  of  the  whole  proceedings  and  restoration  of  the 
defendants  to  their  original  status,  protected  from  subsequent  prosecution  by 
the  bar  of  former  jeopardy?  In  other  words,  just  w^hat  procedure  is  contem- 
plated in  the  cases  which  Gen.  Ansell  has  in  mind? 

I  have  not  the  facts  In  the  mutiny  cases  in  mind,  but  as  I  recall  it,  Gen. 
.\n9ell  ordered  the  discharge  of  those  convicted  of  this  mutiny,  and  I  assume 
he  felt  himself  without  power  to  direct  the  trial  of  the  officer  whose  misconduct 
caused  the  offense.  I  presume  he  felt  equally  without  power  to  examine  Into 
nich  minor  derelictions  as  may  have  attended  the  conduct  of  the  men  tried  for 
the  mutiny,  who,  even  though  they  may  have  been  guiltless  of  mutiny,  may  yet 
liave  been  derelict  in  other  ways  with  regard  to  that  incident,  which  a  com- 
plete administration  of  justice  could  be  in  a  position  to  take  noHce  of. 

I  would  be  glad  to  have  your  views  upon  the  two  questions  suggested  here : 
^1)  With  regard  to  the  coexistence  of  the  power  of  summary  execution  with 
the  power  of  revision  in  1862  and  18(^,  and  (2)  The  sort  of  appellate  procedure 
Involved  in  the  power  to  revise,  according  to  the  view  nccepted  by  (Jen.  Ansell 
and  Ms  associates. 

I  am  not  nndertalcing  to  decide  tlilH  question  at  this  time,  hut  I  would  Ik» 
sjlad  to  have  the  further  orders  to  which  your  memorandum  of  December  17 
refers  brought  to  my  attention  as  early  as  possible,  with  your  own  recommen- 
dations as  to  how  far  we  should  go  in  this  matter  by  executive  order,  and  to 
what  extent  legislating  redress  should  be  sought. 

I  am  sure  that  you  and  I  both  sympathize  with  Gen.  Ansell's  main  purpose, 
which  is  to  estabH.*«h  such  processes  as  will  throw  around  every  man  in  the 
Army,  whether  private  or  officer,  the  surest  safeenards  and  iirotwtioTis  which 
^n  be  devised  against  either  error  of  law  or  passion  or  mistake  of  judgment  at 
the  hands  of  those  who  try  him  for  offenses  involving  either  his  property,  his 
honor,  or  his  life. 

Cordially,  yours, 

Newton  D.  Baker, 

Secretary  of  War. 

ANSELL  EXHIBIT  H. 

GEA.    ANSFXI/A    MRMOKANDUlf    RKCOMMENOINO    THE    K8TABL1SHHRNT    OF    A 

RE^'^5wrNo  officer  in  France. 

Office  of  the  Judge  Advocate  General, 

Washington,  December  22,  1911. 

Memorandum  for  the  Judge  Advocate  General. 

^ject:  Certain  administrative  measures  affecting  justice  and  discipline  in 
the  Army. 

L  It  is  my  judgment  tbat  you  should  give  inmiediate  consideration  to  Vb» 
tollowUig  matters : 
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(a)  Hegurdle88  of  your  views  or  lulno  iiixin  the  quention  of  the  revisory 
ixiwer  of  this  ottice,  orderly  administration  as  well  as  justice  requires  that 
sentences  i»f  death  and  Kentences  reHuIting,  If  exei'uted,  in  inmie<liate  expul- 
sion from  the  Army,  should  not  be  exo<'ute<l  until  the  prooee^linj^s  may  \ye 
reviewed  for  prejudicial  error  by  an  ollicer  of  and  representing:  this  bureau, 
and  not  of  the  admiidstrative  staff  and  representing  the  officer  ordering  the 
court  and  his  power.  In  order  that  there  lulaht  be  no  delay  iu  such  review 
of  proceedings,  reviewing  authorities  should  be  instructed  to  forward  to  the 
reviewing  officer  of  this  bureau  all  proceedings  without  a  moment  of  delay. 

(b)  The  above  consideration  would  require  the  establishment  in  France  of 
such  a  reviewing  officer,  wfth  duties  as  indicated.  This  administrative  method 
would  involve  nothing  of  inhibited  delegation  of  power.  Assuming,  as  I  have 
held,  that  the  revisory  po>Nor  is  in  the  Judge  Advocate  General  of  the  Army, 
it  Is  not  necessary  as  u  matter  of  law,  as  hulee<l  it  is  not  |>racticable  as  a 
matter  of  fact,  that  that  officer  function  jHTsonally  in  each  case.  The  function 
is  a  function  of  office;  the  statute  originally  eNt.iblishing  the  Bureau  of  Mili- 
tary Justice  clearly  so  lndicate<l,  i)rovi(led  for  assistants  and  empowere<l  them, 
in  eflfeti,  to  perform  the  duty,  under  the  general  supervision,  of  course,  of  the 

head  of  the  office. 

•  •  #  *  •  •  « 

S.   T.    AN8EIX. 


ANSBLL  EXHIBIT  I. 

MKMOKANDITM    IN    Sl^PI»ORT    OV    AX    KXTKXSION    OF    THK    I»Itt)I»OSED    ADMINISTBATIVK 
REMRI>T  AND  TICK  KSTABMSHMKNT  OF  A  KKVISOUY  AT'THOKITY   IN   FRANCE. 

Wab  Department, 
Ofi'ice  of  the  Judge  Advocate  General, 

Washington^  Januarjf  9,  1917. 
Memorandum  for  Gen.  Crowdeb. 
Subject:  Revision  of  court-mart  in  1  proceedings. 

1.  I  have  just  been  advised  of  the  step  taken  by  the  Secretary  <»f  War  to 
prevent  the  execution  of  iwssible  illegal  death  sentences  In  the  United  States 
by  requiring  that  the  record  be  transmitted  to  the  department  and  reviewed 
here,  that  its  legal  correctness  may  be  assured  befon*  ex(H.*utlon.  While  a 
stej)  in  the  right  direction.  I  deem  it  my  duty  to  sny  that  in  my  judgment  it 
falls  short  of  the  requisite  degree  of  remediality  in  that  it  Is  not  applicable 
generally  nor  to  all  those  s*'iitences  which,  unless  stayed,  mean  separation  of  o 
man  from  the  Army  and  placing  him.  in  a  practical  sense,  beyond  tbe  reach  ot 
renie<lial  iM)wer  subsequently  exerted. 

2.  I  sot»  no  reason  why  the  same  measure  <»f  relief  sbould  not  be  extendetl 
to  dismissal  and  dishonorable  discharge:  nor  ilo  I  see  any  reason  why  it 
should  not  be  made  api)licjible  to  <»ur  f(»n'es  in  France,  as  well  as  elsewhere; 
all  of  which  could,  with  the  establisbnient  c»f  a  proi»er  and  practical  system  of 
revision,  be  done  without  evil  administrative  result  and  to  tbe  advantage  of 
law  and  justice  . 

'X  'IMiis  would  nnpiire  the  establishment  In  Prance  of  an  office  representing 
tile  fun<-tions  of  tbe  Judge  A<lvocate  (Jeneral,  the  <luties  oi"  wliicU  would  !>♦• 
Iiraetlcjtlly  those  <lflined  in  (4.  O.  230,  July  10,  3S(>4,  estMblisliing  sucli  reviewing 
otWvo  In  Louisvilb-.     For  your  Information,  I  cpiote  that  lu-der. 

"I,  (\>l.  William  ^l.  I>unn,  .V.'-sistant  Judge  Advocate  General,  will  take  post 
at  Louisville.  Ky.,  at  wlii<li  i»hn-e  the  otla-e  of  .\sslstant  Jnilire  Advocate  (Jen- 
era  I  is  hereby  establishe<i. 

"All  records  of  court  martial  and  military  connnissions  which  are  re<iulred 
by  Begulations  to  be  forw;irded  to  the  Judge  Advocate  (General,  will  bt*  sent 
by  (ifficers  ordering  such  eourts  or  connnissi<ms  witliin  the  military  tU^part- 
ments  of  the  Ohio,  the  Tennessee,  the  Cumberland,  and  Missouri,  Arkansas,  and 
Kansjjs  to  the  A.ssistant  Judue  A4lv(K*ate  (Jeneral,  at  Louisville. 

"  With  reference  to  rtH'ords  of  courts  and  connnissi«ais  it  will  be  the  duty  of 
the  Assistant  Judge  Advocate*  General  to  call  for  such  as  are  not  forwardtMl 
In  due  season,  to  examine  them,  to  return  for  correction  such  as  are  Incom- 
plete, and  to  give  immediate  notice  of  fatal  defects  to  the  i)roi)er  commander, 
that  sentences  may  not  be  illegally  executed.  He  will  forward  all  complete 
records  to  tht»  Judge  Advocate  General,  but  will  not  be  expected  to  prepare  re- 
ports on  them  unless  specially  instructe<l  to  that  effect  by  the  Judge  Advocate 
General. 
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"II.  The  Assistant  Judge  Advocate  General  \vlll  be  allowed  the  number  of 
rooms  as  office,  and  fuel  therefor,  assigned  ta  an  Assistant  Quarternuister  Gen- 
eral in  paragraph  1068  General  Regulations. 
'*Ry  order  of  the  Secretao*  of  War: 

'*  K.  D.  Town  SEND, 
•*  Assistant  Adjutant  General:' 

Such  an  office  locateil  conveniently  to  our  general  headquarters,  could  give 
that  thorough,  disinterested,  and  judicial  review  of  such  sentences  necessary 
to  assure  their  correctness  without  considerable  or  Injurious  delay. 

4.  The  review  of  all  cas<»8  Including  those  which  carry  sentences  separating 
a  man  entirely  from  the  service,  should  be  expeditious — not  so  much  that  pun- 
ishment shall  l)e  swift  as  th.it  Injustice  be  not  suffered.  The  power  of  revision 
-should  not  t>e  limitetl  to  appr(»val  or  disapproval,  but  should  Include  all  powers 
IM>s<es>e<l  by  reviewing  authorities.  When  I  wrote  the  original  opinion  upon 
the  suliject  I  had  several  «>f  the  assistants  suggest  regulation  to  govern  the  ex- 
eni.^  of  such  iK>wor  and  it  was  then  genevJiHy  agreed  that— 

"1.  The  i^ower  of  revision  shall  not  include  the  power  to  deal  with  the  case 
b*>fore  the  officer  apjiointing  the  tribunal  has  finally  dealt  with  It,  nor  the  power 
to  admit  new  evidence  or  otherwise  retry  the  facts. 

*  2.  It  shall  be  confined  to  a  review  of  errors  of  law  Injuriously  affecting  the 
substantial  rights  of  the  accused,  and  as  thus  confined  and  for  the  limited  pur- 
TMise  of  corrections  such  error.*?  of  law  it  shall  include — 

•M(i)  The  p(»wer  to  declare  a  proceeiUng,  finding,  or  sentence  void  for  want 
<^f  juris<lictiiin. 

"M6)  To  disapprove  a  finding  and  to  approve  only  so  much  of  a  finding  of 
guilty  of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  lesser  Included 
offense  when  the  evidence  of  record  requires  a  finding  of  only  the  lesser  degree 
of  j^ilt. 

"  ir)  To  disapprove  the  whole  or  any  part  of  any  seutent^e. 

*  [>f)  Such  other  revisory  power  not  exceeding  the  general  scope  and  purpose 
liiTcin  prcscribeil  as  may  be  found  necessary  for  the  correction  of  such  errors. 

"X  In  a  csise  in  whicli  such  i)ower  is  inadequate  for  the  correction  of  such 
erroi-s  tlie  power  shall  include  the  right  to  return  the  record  to  tlie  i)roper 
authority  that  the  tribunal  may  malte  the  necessary  revision,  or  to  transmit 
it  to  the  Secretiirj'  of  War  with  a  reconunendation  for  a  proper  exercise  of 
the  pardoning  i>ower." 

r>.  I  think  no  doubt  neeil  be  entertalntnl  but  that  such  a  system  of  revision 
would  be  workable,  nor  is  it  of  more  than  academic  interest  to  (letermlne 
whether  the  power  finds  its  source  In  the  inherent  relation  of  the  l*resident 
to  the  Army,  or  in  the  statutory  donation  of  Article  3<S,  or  In  the  revisory  func- 
tions of  the  Judge  Advocate  General  established  by  section  11J)9,  Revised  Stat- 
utes, though,  of  course,  I  think  it  is  clearly  established  in  tlie  latter  section  and 
not  otherwise. 

S,  T.  Ansfj^i- 

ANSELL  EXHIBIT  J, 

GIN.    ANSKLl/S    MEMORANDT'?!    COMMKNTIXO    I'PON    THK    PKOl*OSl«:n    ADMINISTIJATIVK 

REMF.DY. 

av  a r  i  )ep art  m  ent, 
Office  of  the  Judge  Advocjate  Geneijal, 

Wnshlixgion,  Januarif  12,  HHS. 
Memorandum  for  Gen.  Chowder: 

1.  You  want  my  views  upon  Maj.  Davis's  proposed  rule  of  piocedure. 

io)  It  is,  if  legally  correct,  a  .stei) — tlnnigh  a  wej.k  ;iiul  umr-riain  stii) — in 
*hf'  riirht  dii-ecti<'n,  in  that  it  gives  large  pr.rtlal  rocoi^mltion  to  the  existence  of 
a  power  somewhere  which  will  i)rove  heli)fui  and  salutary. 

iff)  It  Is  faulty  us  a  definition  of  revisory  power,  in  tliat  it  regards  tliat 
'•■miT  as  Iiaving  application  only  to  that  very  limite<l  uiniibcr  of  cases  in 
'•\  liich  .<entences  should  be  stayed. 

if)  Above  all,  however,  it  Is,  I  regret  to  say,  luii  laine:, tally  vrrong  as  a 
Mjat^r  of  law.  Tlie  theory  is  for  the  revie\\in;;  autln)rlty  to  approve  the  juil?.- 
niHit  hut  sus|)end  its  execution  untli  he  can  be  advised  of  the  ctarectiiess  of 
ih»*  judgiiient  itself;    and  if  advised  of  its  Incorrectness,  then  to  revise  it  him- 
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self.  Having  once  approved  the  judgment,  It  passes  beyond  his  power  tn 
amend,  and  such  power  of  amendment,  if  it  exists,  must  be  found  elsewhere 
On  the  other  hand,  if  the  stay  of  execution  affects  the  Judgment  Itself  and 
malves  it  conditional,  or  liolds  it  in  greniio  legis,  as  it  were,  awaiting  furtlit-r 
action  by  tlie  reviewing  authority,  then  it  is  not  final  and  can  not  be  revi.»<otl 
here  at  all.  If  the  reviewing  autliority  does  not  take  final  action,  there  l-^ 
nothing  for  this  department  to  revise.  If  he  does  take  final  action,  then  the 
judgment  passes  beyond  his  power  to  revise.  Take  those  sentences  revise<l  iu 
this  oftice  in  due  course  and  without  stay,  which  will  constitute  the  great  ma 
jority  of  cases.  In  such  ca.<ies  the  action  of  the  reviewing  authority  is  nnquc'*- 
tlonably  final ;  and  if  there  is  to  be  revisicm  of  the  judgment  at  all,  it  von- 
cededly  must  be  done  by  some  authority  other  than  the  reviewing  authority. 
In  such  cases  surely  the  deimrtuient  would  have  to  exercise  the  i>ower.  Viewi-,; 
from  whatever  angle,  it  is  perfectly  appureiU  th;;t  thc^  y;  iv.ce  of  tlie  authority 
is  in  this  department  and  must  be  exercised  by  this  department,  if  oxerclstHl  id 
all.  No  system  can  l)e  devised  whereby  the  convening  authority  revises  bis 
own  jmlgment  at  the  mere  suggestion  of  this  department. 

(f/)  The  rule,  even  if  it  were  unquestiontHl  as  a  matter  of  law,  is  c*>ntran 
to  all  a<lmini.«<trative  principle.  The  ccrrtM'tions  to  be  made  are  corrections  of 
errors  of  law  discovered  upon  review  here.  WV.nt  reason  can  there  be  to  re- 
quire this  ollice  to  review  lor  errors  of  law  and  then  be  denietl  the  power  «»i 
correction?  In  any  system  of  law  jurisdictions  must  be  defined.  Powers  must 
be  located,  and  they  must  be  powers,  not  rcHjuest.s.  If  left  urMlefined,  or  restinj: 
upon  mere  comity,  the  system  is  not  likely  to  stand.  The  test  would  ctmu' 
sooner  or  later,  after  perhaps  a  multitude  of  disagreements.  It  adds  to  the 
administrative  burden  and  the  time  required  to  bnalize  a  judgment. 

2.  I  wi<h  I  could  give  concurrence  t(»  something  which,  though  less  than  thi* 
full  power,  would  be  satisfactory  to  you  and  to  the  Secretary  of  War,  and  would 
sene,  at  the  same  time,  as  a  partial  remedy.  I  can  not.  I  may  be  p(»rmlteil  to 
say,  however,  that  the  limitations  which  the  rule  seeks  to  place  uiK)n  the  ex- 
ercist*  of  revisory  power  doubtless  have  their  origin  in  a  fear  of  the  consc»- 
quence  of  a  full  exercise  of  that  power.  Not  sharing  that  fear.  I  can  not  sym- 
pathize with  the  llmitaticm.  Even  if  I  could  agree,  as  I  can  not.  that  sndi 
limitation  has  a  basis  in  law,  the  power,  if  It  exists  at  all,  should  be  exorcis^Nl 
in  full.  Otherwise,  it  should  be  entirely  denied.  Safety  lies  in  taking  one 
course  or  the  other,  and  not  in  a  compromise. 

3.  I  have  given  this  question  of  revisory  power  the  best  that  is  In  me.  I  sei* 
no  reason  wiiatever  to  hesitate  at  the  adoption  of  that  definition  of  revisory 
jurisdiction  which  is  found  in  my  recent  memorandum  and  which  was  adoptiil 
after  most  thorough  consideration  uimui  the  part  of  many  of  the  assistants  nf 
this  oflice  as  what  the  law  requires.  I  do  not  believe,  as  much  as  I  should  like 
to  bolleve,  that  what  Maj.  Davis  proposed  is  sound  in  law  or  will  prove  safe  in 
praetie<\    I  regret,  therefore  that  I  can  not  advise  you  to  adopt  It. 

S.  T.  An  SELL. 

Mr.  AxsKLL.  The  War  Department  disagreed  with  my  view,  they 
adhering  to  the  opposite  theory,  that  these  courts  are  such  agencies, 
have  -=uch  ii  relation  to  the  military  commander,  that  when  he  once 
puts  his  stamp  of  approval  on  what  thoy  do,  it  pas&^es  beyond  all  cor- 
recti>e  power. 

There  occurred,  how^ever,  a  rather  tragic  case,  contemporaneously 
with  the  pendency  of  these  two  views  in  the  department,  and  that 
case  occurred  in  the  very  department  that  the  mutiny  case  had 
occurred  in,  and  will  show  you  what  I  consider  the  chief  defect 
among  many  great  defects  of  the  existing  system.  There  had  been 
a  terrible  crime  committed  on  our  border  in  Texas  by  negro  soldiers, 
and  those  men  had  been  tried  for  that  crime,  and,  1  say,  while  thi-^ 
difference  of  view  was  pending  for  solution  before  the  department, 
we  were  acquainted  by  the  press  one  morning  with  the  fact  that  thest^ 
soldiers  had  been  executed,  before  we  had  heard  of  it  or  had  received 
the  record,  notwithstanding  the  law  provides  that  the  proceedings 
must  be  sent  to  the  office  of  the  Judge  Advocate  General  for  revision. 
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My  understanding  of  that  case  is  that  the  portion  of  the  of&cial 
record  completed  daily  was  passed  by  the  judge  advocate  of  the 
couit  to  the  convening  authority — ^the  major  general  commanding 
that  department — who  looked  over  it  daily  as  he  received  it,  and 
when  he  had  received  the  last  day's  record,  why,  he  considered  that 
he  had  reviewed  the  case.  It  met  with  his  approval,  and  within  a 
short  time  thereafter,  either  the  next  moi*ning  or  the  next  day  after 
the  last  day  of  the  trial,  these  soldiers,  numbering  a  dozen  or  more, 
were  executed,  leaving  the  Judge  Advocate  General  of  the  Army  to 
perfonn  whatever  functions  he  had  under  section  1199  of  the  Revised 
Statutes  some  four  months  after  these  soldiers  had  been  buried. 

That  occurred  to  me  as  a  useless  and  futile  proceeding,  certainly 
doin^  the  condemned  men  little  good  on  this  earth. 

iSenator  Chamberlain.  These  men  in  this  case  had  been  executed 
Ijefore  the  Judg3  Advocate  General  acted? 

Mr.  Ansell.  They  had  been  executed  befoi*e  the  i^ecords  had  been 
dispatched  from  the  office  of  the  department  commander.  The 
records  were  not  received  in  the  office  of  tlie  Judge  Advocate  (Jen- 
eral  until  some  three  or  four  months  after  the  soldiers  had  been 
hanged. 

Now,  I  am  not  saying  but  that  the  record  justified  the  execution 
of  those  soldiers;  that  is  not  my  point.  I  have  never  examined  the 
record  myself.  But  the  time  to  determine  whether  the  record  justi- 
fied the  execution,  was  before  the  men  were  executed.  But,  above  all, 
whether  the  execution  was  later  found  to  have  been  justified  or  not,  if 
the  authorities  here  had  any  statutory  duty  to  perform  in  the  prem- 
ises, how  could  they  effectively  perform  that  duty  ? 

To  show  you  that  we  did  move  forward,  in  spite  of  the  rather 
crystallized  static  views  of  the  War  Department  during  the  war, 
afterwards  there  arose  what  might  be  called  a  companion  case  to 
these  cases  to  which  I  have  just  referred.  I  refer  to  the  Rockford 
cases  of  rape. 

Senator  Lenroot.  Where  was  this? 

Mr.  Ansei^l.  At  Rockford,  Illinois.  The  military  authorities 
there  apparently  were  desirous  of  taking  the  same  expeditious  course 
in  the  cases  of  those  soldiers,  and  besought  the  office  of  the  Judge 
Advocate  Greneral  under  General  Order  No.  7  to  make  a  very  expe- 
ditious review  of  those  cases  in  order  that  there  might  be  another 
very  expeditions  expiation  of  the  offense.  I  said  that  there  would  not 
be  that  kind  of  an  examination.  If  there  was  any  duty  imposed  on 
our  office  under  the  law — it  would  be  performed  in  a  le^al,  and  as 
far  as  possible  thoroughgoing,  way.  Without  going  into  that  record 
it  is  sufficient  to  say  that  under  the  ruling  made  by  me  we  did  set 
aside  that  entire  proceeding,  and  we  did  order  a  new  trial — that  is, 
the  President  did,  upon  my  advice — and  the  men  have  been  retried, 
with  what  result  I  do  not  know.  I  will  prophesy  that  some  of  them 
will  be  acquitted  on  a  fair  trial.  But  that  case  is,  to  my  mind,  illus- 
trative of  what  can  happen  under  this  system,  under  the  theory  that 
a  court-martial  is  an  emergent,  exigent  court  or  agency. 

Senator  Iahkroctt.  Do  I  understand  that  the  department  has  re- 
versed its  view  in  regard  to  courts-martial? 

Mr.  Anseuu  The  department  has  at  times  modified  its  views.  It 
modified  its  views,  Mr..  Chairman,  when,  as  a  result  of  my  insistence 
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that  executions  such  as  those  that  occurred  in  Texas  ought  to  be  sus- 
pended, at  least  until  somebody  up  here  could  review  that  record, 
they  assumed  power,  notwithstanding  their  proposition  that  the  com- 
manding general's  power  was  absolute  and  not  subject  to  any  supe- 
rior's demands  or  commands,  to  issue  what  is  known  as  General 
Order  Xo.  7,  which  was  a  general  order  published  by  the  War  De- 
partment to  the  effect  that,  notwithstanding  this  supreme  power  of 
a  commanding  general  to  execute  these  sentences  of  which  he  wa> 
the  final  arbiter,  nevertheless  in  all  sentences  of  death,  the  execution 
of  whic'li  placed  the  victim  beyond  curative  action,  the  coimnandinjz 
general  would  suspend  his  authority  until  after  he  had  been  advised 
by  tlie  War  Department. 

Senator  Ciia3ibeklain.  That  is  only  in  cases  of  death  sentence>^ 

Mr.  AxHELL.  Of  deatli  sentences;  later  amended,  at  my  insistence, 
to  include  sentences  of  dishonorable  discharge  and  dismissal  from 
the  Army.    See  Exhibit  I. 

Senator  Lenroot.  In  the  Rockford  case,  in  which  I  think  ycju  ^aiu 
the  President  ordered  a  new  trial,  w^as  that  in  the  form  of  a  fornuil 
order  or  in  the  form  of  advice  to  the  commanding  general? 

Mr.  Ansell.  That  was  in  a  formal  order  with  respect  to  certain 
cases  that  had  to  come  to  him  for  confirmation  anyway.  In  certain 
few  cases  sentences  have  to  be  confirmed  by  him;  and  my  i^collection 
is  that  in  the  other  cases,  not  of  sentences  of  death  but  of  l<m«^  ternif^ 
of  imprisonment,  in  the  same  case,  as  to  codefendants.  he  directed — 
I  think  the  language  would  justify  that  term — the  commanding  gen- 
eral there  to  have  a  hew  trial. 

It  ought  to  be  said  here  that  the  War  Department,  quite  incon- 
sistently, I  think,  had  assumed  the  power  from  somewhere  to  set 
aside  judgments  of  courts-martial  where  the  department  could  say 
that  the  court  was  entirely  without  jurisdiction,  and  the  judgment 
was  entirely  void — ^not  voidable  because  of  error,  but  void;  not 
reversible,  out  absolutely  void — and  said  that  in  those  few  ca'<e^ 
they  would  undertake  to  s(^t  aside  the  judgment;  denying  thoiii- 
selves,  at  the  same  time,  however,  the  power  to  review  the  juclgrment- 
of  courts-martial  for  errors  of  law  that  rendered  the  judgment 
illegal. 

Senator  Lenroot.  Do  you  think  that  is  an  inconsistent  position  I 

Mr.  Ansell.  Yes,  I  think  it  is  very  inconsistent. 

Senator  Lenroot.  In  one  case  there  would  be  no  court-martiul 
at  all ;  it  would  be  entirely  without  the  law. 

Mr.  Ansell.  But  who  can  say  that  a  thing  is  entirely  coram  tnt^n 
judiccf  Can  one  at  will  dispute  the  judgment  of  a  court  on  the 
ground  that  it  has  not  jurisdiction?  It  requires  judic^ial  determina- 
tion. Of  course,  if  the  court  has  not  jurisdiction,  its  proceedings 
can  be  attacked  collaterally;  but  judicially,  all  the  same.  It  is  an 
exercise  of  a  revisory  power,  to  declare  a  judirment  null  and  void. 

Senator  Chamberlain.  Where  did  they  claim  to  get  that 
authority  ? 

Mr.  Ansell.  Nobody  has  ever  known. 

Senator  Chamberlain.  It  must  be  from  section  1199  of  the  Re- 
vised Statutes. 

Mr.  Ansell.  It  ought  to  be.  I  do  not  know.  I  have  asked  that. 
Certainly  I  would  not  have  allowed  that  question  to  pass  unex- 
pressed. 
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Senator  Chamberlain.  It  gives  a  power  to  revise;  that  is,  a  power 
to  set  aside. 

Mr.  Ansell.  I  think  my  brief,  if  the  gentlemen  of  the  committee 
are  interested  in  it,  will  set  forth  clearly  and  fully  my  views,  and 
I  assume  that  the  briefs  on  the  other  side  will  set  forth  clearly  and 
fuUythe  opposite  views.  I  only  call  your  attention  to  the  fact  that 
the  War  Department  would  stay  its  hand  in  a  case  where  they  could 
say  that  the  court  was  without  jurisdiction.  In  other  words,  tjiey 
necessarily  would  exercise  some  supervisory  jurisdiction  over  courts- 
martiaL 

Senator  Chamberlain.  But  they  did  not  exercise  that  same  power 
where  there  was  no  evidence  to  sustain  a  jud^ent? 

ilr.  Ansell.  No,  sir.  I  have  tried  to  do  justice  by  calling  much 
error  jurisdictional  error.  For  instance,  I  have  held  in  some  flagrant 
cases — and  I  think  I  would  be  backed  by  authority  in  doing  so — ^that 
notwithstanding  the  fact  that  the  accused  nominally  had  counsel,  if 
that  counsel  were  so  incompetent  that  by  reason  of  that  the  man  did 
not  get  a  fair  trial,  that  his  defense  was  not  presented,  he  was  denied 
the  substantial  right  of  counsel.  If  in  such  cases  the  conmiianding 
officer  details  a  man  whom  he  designates  as  counsel,  but  the  man  per- 
forms none  of  the  duties,  and  whatever  he  does  perform  is  injurious 
to  the  case  of  hia  client,  I  would  say  in  that  case  that  the  accused 
had  been  denied  the  substantial  right  to  the  assistance  of  counsel. 
Now,  if  a  man  is  denied,  by  administration  of  the  court,  this  great 
right,  in  my  judgment  it  is  tenable  to  say  that  that  court  becomes 
deprived  of  jurisdiction  from  that  moment  on.  It  may  be  dis- 
putable, but  I  would  hold  so;  certainly  in  our  situation,  where  no 
other  means  could  be  employed  for  correction  of  that  judgment. 

fjct  us  take,  for  instance,  the  case  that  I  have  called  the  companion 
case  to  the  cases  in  Texas.  You  saw  that  the  soldiei's  in  Texas  were 
hanged  before  the  War  Department  even  knew,  oflBcially,  of  the  trial : 
that  is,  before  the  records  were  received  at  the  department.  But 
we  exercised  the  supervisory  power  to  stay  the  hand  of  the  com- 
manding general  by  law  until  we  could  look  at  the  record  in  these 
Eockford  cases,  in  my  judgment  a  partial  exercise  of  this  very  power 
that  I  contended  for.  If  an  appellate  court  should  undertake  to 
order  an  inferior  court  to  stay  its  jud^ent,  or  issue  a  supersedeas 
to  that  court,  it  would  surely  iJe  exercising  a  revisory,  supervisory,  or 
appellate  power  by  so  doing. 

I  mention  these  cases  because  they  are  analogous;  they  are  com- 
panion cases.  One  of  them  marked  the  beginning  of  the  war,  and 
the  other  nearly  the  ending  of  the  war. 

In  the  one  case  a  great  number  of  soldiers  were  hanged  before 
their  cases  had  been  reviewed.  In  the  other  case  the  military  au- 
thorities wished  to  hang  a  great  number  of  soldiers  upon  a  very 
Seditious  review  of  flieir  cases,  which  review  would  not  have 
en  place  at  all  except  for  this  partial  exercise  of  this  appellate 
or  revisory  power.  In  that  case  some  twenty-odd  men  were  to  be 
tried  jointly  'for  the  single  alleged  offense  of  rape.  Counsel  was 
notified  by  the  commanding  officer  on  Saturday  afternoon  at  3 
o'clock,  over  the  telephone,  that  he  was  to  perform  the  duties  of 
counsel  for  all  these  men;  on  Sunday  at  noon  the  court  convened 
and  proceeded  with  the  trial  of  these  cases ;  and  at  the  convention  of 
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the  court,  as  I  understand  it,  for  the  first  time  counsel  was  advised 
of  the  charge  and  furnished  copies  of  the  charges;  thev  were  pro- 
ceeding to  a  summary  trial  of  twenty-odd  men  jointly  charged  with 
a  capital  offense.  Counsel  moved,  naturally,  properly,  for  a  con- 
tinuance, that  he  might  prepare  his  defense.  "iNot  granted";  on 
the  ground  that  the  division  was  needed  in  France,  that  it  soon  had 
to  go,  and  it  would  be  very  embarrassing^  administratively,  to  have 
any« delay  in  this  case;  and  the  commanding  general  had  communi- 
cated his  desire  to  the  court  that  it  should  proceed  forthwith  to  a 
trial  and  conclusion  of  the  case ;  therefore  the  motion  for  the  continu- 
ance was  denied. 

The  first  session  of  the  court  lasted  until  well  after  midnight  on 
Sunday  night,  so  that  counsel  had  no  time  whatever  to  prepare. 
And  then,  as  might  have  been  expected  in  these  cases,  there  were 
variant  defenses,  of  course,  and  conflicting  defenses,  and  we  had 
the  situation  of  a  single  counsel  undertaking  to  represent  these  code- 
fendants  who  were  presenting  conflicting  defenses.  We  had  there 
the  spectacle  of  a  counsel  cross-examining  his  own  client,  for  in- 
stance, as  must  be  the  case  where  such  conflicting  defenses  are  pre- 
sented by  single  counsel. 

Eveiy  error  in  the  calendar  of  errors  was  unquestionably  com- 
mitted in  that  trial ;  and  yet,  without  this  power  to  review  that  pro- 
ceeding, the  result  must,  of  course,  have  been  in  accordance  with  the 
sentence— death  for  these  men. 

Senator  Chamberlain.  Were  they  convicted? 

Mr.  Ansell.  Yes. 

Senator  Chamberlain.  And  it  was  approved  by  the  commanding 
officer? 

Mr.  Ansell.  Yes. 

Senator  Chamberlain.  And  then  it  reached  the  Judge  Advocate 
General  ? 

Mr.  Ansell.  Yes ;  and  it  was  set  aside.  And  nobody  could  have 
done  otherwise — ^no  lawyer. 

Senator  Chamberlain.  It  was  not  for  lack  of  jurisdiction? 

Mr.  Ansell.  In  order  that  I  might  be  on  the  safe  side,  I  held  that 
the  error  was  annihihiting  as  well  as  simply  reversible.  I  said  that 
when  men  were  railroaded — using,  of  course,  language  that  was 
more  judicial  than  that — as  these  were;  when  men  had  no  counsel, 
as  these  had  not — referring,  of  course,  not  to  the  competency  of  the 
counsel,  but  the  situation  in  which  he  found  himself — that  the  court 
was  ousted  of  its  jurisdiction  from  that  point  on,  and  its  proceeding 
was  not  a  trial  at  all.  I  said  that  these  and  other  numerous  errors 
were  so  fundamental  as  to  annihilate  the  judgment,  presenting  a 
case  for  the  civil  judiciary  to  take  a  hand  in,  if  it  chose,  by  way  of 
habeas  corpus. 

But  I  said  even  if  it  should  be  held  that  this  en'or  was  not  anni- 
hilating error,  it  was  clearly  such  as  to  require  a  reversal  of  that 
judgment,  and  in  such  a  case  the  power  to  reverse  ought  to  be  ex- 
ecised,  and  surely  the  power  to  reverse  included  the  power  to  order 
a  new  trial.    I  put  it  up  on  both  points. 

Senator  Lenijoot.  Have  you  any  precedent  where  a  court  having 
once  acquired  jurisdiction  it  was  held  that  it  should  be  ousted  ft'oni 
its  jurisdiction  because  of  conduct  during  the  trial  ? 
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)fr.  Ansell.  Yes;  I  have  had  occasion  to  brief  that  question. 
Without  referring  to  the  authorities  now,  because  I  am  not  suffi- 
ciently familiar  with  them,  I  will  say  they  exist  If  a  mob,  for 
instance,  should  take  charge  of  the  court  room,  I  presume  that  no- 
body would  doubt  that  that  court  ceased  to  be  a  court  from  that 
moment.  I  should  say  that,  notwithstanding  an  arraignment,  and 
not  disputing  the  attachment  of  jurisdiction  originally,  and  not  dis- 
puting the  general  jurisdiction  of  the  court  to  try  the  case,  if  the 
court  should  deliberately  say,  "  You  shall  not  have  counsel,"  there 
a  fundamental  right  of  that  man  is  denied.  If  the  court  should 
proceed  after  that — I  am  not  referring  merely  to  the  failure  to 
grant  a  continuance,  which  lies  within  the  jurisdiction  of  the  court, 
but  to  the  flagrant  denial  of  the  right  to  have  counsel,  or  the  flagrant 
denial  of  a  man's  right  to  witness  under  the  law  and  the  Constitu- 
tion—it would  thereafter  proceed  without  jurisdiction.  I  think  we 
have  nianv  cases  of  that  kind. 

ify  understanding  is  that  if  during  the  progress  of  the  trial  what 
niay  be  defined  to  be  a  fundamental  or  constitutional  right  of  the 
man  on  trial,,  be  denied  him  by  the  court,  that  error  may  become 
annihilating  error  to  which  habeas  corpus  might  lie.  Naturally  the 
court  would  not  lean  to  declaring  it  to  be  such  a  denial  of  justice 
as  to  work  an  ouster  of  jurisdiction  except  in  the  most  flagrant  in- 
stances of  violation  of  constitutional  provisions  designed  to  protect 
the  rights  of  a  man  throughout  the  trial.  If,  for  instance,  he  were  ex- 
cluded from  the  court  room  during  the  trial  of  a  felony — excluded 
by  the  power  of  the  court,  and  unlawfully  so — ^I  presume  that  that 
would  work  an  ouster  of  jurisdiction. 

There  are,  I  assure  you,  many  cases  where  it  has  been  held  that 
a  criminal  court  may  so  conduct  itself  as  to  deprive  a  man  of  a  con- 
stitutional right  of  protection  during  the  progress  of  the  trial,  re- 
sulting in  annihilating  error;  not  mere  error  or  law,  but  an  error 
in  regard  to  a  fundamental  right,  rendering  the  judgment  void. 

Senator  Lenroot.  Yes;  I  understand  that;  but  I  was  not  aware 
of  the  fact  that  it  would  go  to  the  extent  of  an  ouster  of  jurisdiction. 
But  that  is  neither  here  nor  there. 

Jlr.  Anselu  Of  course  that  question,  as  I  recollect,  was  brought 
up  in  the  Frank  case.  It  woufd  have  been  conceded  there,  I  sup- 
pose, that  if  mob  rule  had  dominated  the  proceedings,  the  proceed- 
ings would  have  been  proceedings  beyond  the  proper  jurisdiction  of 
the  court. 

Senator  Lenroot.  I  think  the  court  would  have  ceased  to  exist, 
iii  that  case. 

Mr.  AjfSEuu.  Of  course  I  do  not  mean  physical  displacement  of 
the  court    I  do  not  think  that  would  be  re(^uired. 

Well,  in  any  event,  the  situation  when  this  war  began  was  this: 
^0  matter  how  illegal  the  judgment,  it  could  not  be  reviewed.  I 
myself  believe  if  we  could  have  established  any  revisory  power,  the 
exercise  of  that  power,  and  the  incidental  power  to  issue  rules  and 
orders  requiring  the  courts  to  keep  within  reasonable  legal  limits, 
^ould  have  gone  far  to  prevent  and  correct  what  I  call  the  gross 
injustice  due  to  court-martial  procedure  during  this  war.  Whether 
all  will  agree  with  me  that  there  has  been  such  gross  injustice,  I 
know  not    It  seems  to  me  to  be  now  a  fact  well  established.    I  am 
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satisfied  of  it.  But  if  we  could  have  established  this  power  there 
would  have  been  much  less  of  it,  because  these  courts  would  have 
been  controlled  by  principles  of  law  instead  of  by  the  arbitrary 
power  of  military  command. 

You  gentlemen  have  a  bill  before  you  the  origin  of  which  is,  briefly, 
this:  These  gross  injustices  could  not  be  kept  inarticulate  even  dur- 
ing the  war.  Complaints  were  made  to  Congressmen,  to  me,  and  to 
others.  Finally  those  complaints  found  congressional  expression 
through  the  then  chairman  of  this  Committee  on  Military  Affairs^ 
and  a  bill  was  introduced  by  him  the  chief  purpose  of  which,  as  I 
recall  it,  was  to  establish  beyond  any  dispute  this  revisory  power,  and 
otherwise  to  subject  the  power  of  military  command,  in  its  relation 
to  court-martial  procedure,  to  government  by  legal  principles.  When 
that  Congress  was  about  to  expire  and  the  bill  had  not  been  passed, 
I  was  asked  by  the  chairman  of  the  Committee  on  Military  Affairs  to 
draft  a  bill  expressive  of  my  views,  and  what  seemed  in  a  large  way 
to  be  his ;  and  I  was  subsequently  asked  by  the  Secretary  of  War,  in 
an  era  of  good  feeling,  to  do  the  same  thing. 

On  April  2,  having  been  invited  by  the  Secretary  cff  War  to  ex- 
press my  views  suggesting  remedies  for  the  existing  court-martial 
system,  I  communicated  with  the  Secretary  of  War  as  follows,  indi- 
cating what  I  believe  to  be  the  defects  oi  the  existing  system,  and 
enunciating  the  principles  upon  which  the  bill  before  you  is  based. 
[Reading:] 

[First  IndorBement.] 

Wab  Depabtment, 
Judge  Advocate  General's  Office, 

April  2,  1919, 
To  The  Adjutant  General 

(Through  miUtary  channels;  for  consideration  by  the  Secretary  of  War) : 

I.  Availing  myself  of  the  authority  of  the  above  memorandum,  I  wiU  state 
here  briefly  my  observations,  as  they  may  be  found  in  various  memoranda 
and  statements  of  mine  within  the  department,  concerning  the  deficiencies  of 
the  existing  system  of  miUtary  ^stice : 

(a)  First,  speaking  generally,  and  of  vices  which  in  my  Judgment  destroy 
every  assurance  of  justice : 

(1)  The  laws  of  Congress  of  an  organic  character  should  accord  with  and 
proceed  in  furtherance  of  the  fundamental  theory  that  courts-martial  are  in- 
herently courts,  their  functions  inherently  judicial,  and  their  powers  must 
be  Judicially  exercised ;  and  such  laws  should,  under  penalty  if  need  be,  forbid 
the  department  and  the  Army  to  disregard  the  sacred  character  of  these  Judicial 
duties  and  functions. 

(2)  Organic  statute  should  require  that  the  system  be  law-controUed,  and 
not  controlled  as  it  now  is  by  men,  and  miUtary  men  at  that,  whose  training 
is  rather  away  from  Judicial  appreciations. 

(3)  Organic  law  should  require  that  the  fundamental  rights  of  an  accused, 
declared  in  our  bill  of  rights,  be  recognized  and  protected  throughout  the 
proceeding. 

(4)  Organic  law  should  abolish  the  do-as-you-please  character  of  this  penal 
code.  Please  look  at  the  42  punitive  articles  and  you  will  observe  that 
they  neither  define  the  offense  nor  the  penalty.  In  every  article  the  offense 
is  to  be  punished  "as  the  court-martial  may  direct "  or  " with  death  or  as 
the  court-martial  may  direct "  or  "  with  death."  Congress  tells  the  courts  to 
do  as  they  please.    Such  delegations  of  penal  power  are  intolerable. 

(5)  Such  legislative  delegations  and  legislative  indefiniteness  are  invita- 
tions to  military  authorities,  from  the  President  down,  to  take  unrestrained 
action  in  specific  cases  and  to  resort  to  mere  administrative  palliatives  to 
meet  a  general  situation.  Administrative  expedients  which,  whether  good  or 
bad,  may  be  undone  as  easily  and  by  the  same  authority  as  they  were  done^ 
should  not  be  accepted  as  remedies  for  fixed  perversions  of  military  Justice ; 
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for  these  can  neTer  be  corrected  within  the  department  within  which  they 
arise  and  by  which  they  are  warmly  supported. 

(6)  Such  lack  of  legal  control,  with  the  corresponding  subjection  of  judicial 
fuDctions  to  tlie  will  of  military  authority,  has  led  to  an  Army  attitude  of  mind 
which  is  intolerant  of  those  methods  and  processes  which  are  necessary  to 
justice. 

(7)  Organic  law  should  restrain  commanding  officers  in  their  altogether  too 
frequent  resort  to  court-martial  in  general  and  their  too  frequent  reference  to 
a  general  court  of  trivial  charges  which  ought  not  to  be  tried  at  all,  or  tried 
by  an  inferior  court,  and  not  referred  to  a  general  court  with  its  unlimited 
power  of  punishment,  and  the  statutes  should  compel,  by  applying  penalties  if 
need  be,  a  recognition  of  the  substantial  rights  of  an  accused  at  every  stage  of 
the  proceeding. 

(6)  The  statute  should  require  that  no  charge  be  referred  to  any  inferior 
court-martial  until  the  commanding  officer  convening  the  court  shall  have  made 
a  thorough  investigation  of  the  charge  and  make  minutes  of  the  evidence,  or 
shall  have  had  an  especially  qualified  officer  to  do  the  same  for  him,  nor  until 
he  shall  have  certified  that,  in  his  judgment,  the  case  can  not  be  properly  dis- 
posed of  without  trial  by  court-martial. 

(c)  The  statute  should  require  that  no  charge  shall  be  referred  to  a  general 
court-martial  for  trial  until  after  the  judge  advocate  on  the  staff  of  the  con- 
vening authority  shall  have  certified  on  the  charge  that  the  papers  show  that  a 
thorough  investigation  has  been  made  and  that,  in  his  opinion,  the  charge 
sufficiently  alleges  an  offense  triable  by  court-martial,  and  that  the  evidence  is 
prima  facie  sufficient  to  sustain  the  charge. 

(d)  The  statute  should  abolish  the  present  position  of  judge  advocate  as  a 
prosecutor,  and  should  require  the  assignment  of  a  specially  qualified  officer  to 
prosecute  in  the  name  of  the  United  States. 

{€)  The  statute  should  make  it  mandatory  that  an  accused  should  have  mili- 
tary counsel  before  special  and  general  courts-martial,  and  authorize  him  to 
hare  civil  counsel;  and  the  officer  convening  the  court  shcmld  be  requireil  to 
assign  as  military  counsel  the  officer  selected  by  the  accused,  and  in  case  the 
accused  makes  no  choice  should  be  required  to  certify  for  the  benefit  of  the 
record  that  he  has  assigned  to  that  duty  that  officer  within  his  command  whom, 
by  reason  of  legal  qualification,  experience,  and  rank,  he  deems  best  qualified 
therefor.  ^ 

(f)  The  statute  should  require  that  an  officer  of  the  Judge  Advocate  General's 
Department  should  be  assigned  to  sit  with  every  general  court-martial,  and 
should  empower  him  to  rule  upon  all  questions  of  law  raised  during  the  pro- 
ceeding, to  sum  up  the  evidence  for  the  court,  and  to  perform  generally  those 
functions  which  are  usually  performed  by  a  Judge  sitting  with  a  Jury  in  the 
trial  of  a  criminal  case;  and  the  statute  should  also  require  that  wherever 
practicable  a  specially  qualified  officer  be  detailed  to  .««it  as  a  law-member 
of  a  special  court-martial. 

(g)  The  statute  should  require  that  the  court  and  the  judge  advocate  shall 
function  independently  of  the  convening  or  any  other  authority,  and  it  should 
forbid  the  convening  or  any  other  authority  to  return  to  the  court  any  record 
for  rt^consideration,  except  for  such  reconsideration  as  must  operate  to  the 
benefit  of  the  accused.  The  statute  should  forbid  any  reconsideration  that 
could  result  in  the  changnig  of  a  finding  of  not  guilty  to  one  of  guilty  of  any 
offense,  or  changing  a  finding  of  guilty  of  a  lesser  included  offense  only  to  a 
finding  of  guilty  of  an  offense  of  higher  degree  or  of  a  different  offense,  or  in- 
creasing the  punishment. 

(h)  The  statute  should  require  that  the  convening  authority  take  no  action 
oiwn  the  proceedings  of  a  general  court-martial  until  he  shall  have  had  the 
views  of  his  judge  advocate  thereon  in  writing,  and  no  convening  authority 
shall  approve  any  proceeding  or  sentence  of  a  court-martial  pronounced  illegal 
or  void  by  his  judge  advocate. 

ft)  The  statute  should  place  beyond  question  the  revisory  power  of  the  Judge 
Advocate  General  of  the  Army,  who  should  be  specifically  authorized  upon  a 
question  of  law  raised  (1)  to  pronounce  the  proceedings,  findings  of  guilty, 
or  sentence,  in  whole  or  in  part,  invalid;  (2)  and  In  a  proper  case  to  recom- 
inend  to  the  proper  convening  authoritties  that  a  new  trial  may  be  had. 

0)  The  statute  should  make  offenses  and  penalties  more  nearly  specific. 

ik)  The  statute  should  so  establish  the  office  and  duties  of  the  Judge  Advo- 
<*ate  General  that  in  their  performance  he  shall  not  be  subjected  directly  or 
Indirectly  to  military  supervision  of  any  kind,  but  kept  free  from  that  military 
influence  which  I  regard  as  offensive  to  Justice. 
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II.  In  addition,  I  respectfully  ask  you  to  reconsider  your  refusal  to  receive 
my  communication  officially,  and  give  it  the  same  publicity  you  gave  the  state- 
ment of  Gen.  Crowder  and  your  own  letter  in  support  of  the  existing  system. 
The  reason  si)ecifically  assigned  by  you  is  that  It  involves  a  personal  con- 
troversy between  me  and  Gen.  Crowder,  and  that,  therefore,  it  Is  **  obviously 
useless  and  improimr  for  publication."  I  ask  your  reconsideration  on  these 
spedfie  grounds: 

(a)  The  controversy  is  personal  only  in  the  sense  that  it  involves  the  vlewM 
and  attitude  of  that  officer  and  myself  upon  the  existing  system  of  milltao' 
justice.  You  wished  that  the  people  be  acquainted  with,  In  order  that  they 
might  be  reassured  by,  his  views  and  his  attitude  in  support  of  the  system: 
my  statement  is  designed,  in  part,  to  show  that  the  views  and  the  attitude  of 
that  officer  are  not  of  such  credible  and  bona  fide  character  as  to  convey  any 
such  assurance,  and  that  they  would  not  convey  such  assurance  if  their  char- 
acter were  understood.  Unless  my  statement  is  published,  the  people  will  not 
be  in  a  position  to  judge  whether  or  not  the  Information  contained  In  Gen. 
Crowder*s  statement  is  worthy  of  public  credit. 

( 6 )  As  a  matter  of  common  fairness,  inasmuch  as  you  published  Gen.  Crow- 
der*8  aspersions  upon  me  in  a  statement  which  you  invited  him  to  make  and 
then  made  public,  you  should  not  deny  me  but  accord  me  my  right  of  defense 
before  the  same  public  forum. 

S.  T.  Anseix, 
Lieutenant  Colonelf  Judge  Advocate. 

The  Secretary  of  War,  notwithstanding  the  fact  that  in  the  morn- 
ing press  we  fijid  evidence  that  now  he  is  of  an  entirely  different 
state  of  mind,  replied  to  that  memorandum  as  follows. 

Senator  Chamberlain.  Under  what  date  ? 

Mr.  ANSELii.  Under  date  of  April  5.     [Beading:] 

War  Depabtmet^h-, 
The  AD.IUTANT  General's  Office, 

Washington,  April  5,  1919, 
Prom:  The  Adjutant  General  of  the  Army. 
To:  Lieut, Col.  S.  T.  Ansell,  Judge  Advocate. 
^Suhject:  Indorsement  of  April  2. 

The  Secretary  of  War  acknowledges  the  receipt,  through  military  channels, 
of  the  first  paragraph  of  the  indorsement  made  by  Lieut.  Col.  Ansell,  under 
date  of  April  2,  dealing  with  the  subject  of  proposed  changes  in  the  system  of 
military  justice.  The  suggestions  made  by  Lieut.  Col.  Ansell  are  entirely  up- 
propriate  in  form  and  substance  and  merit  earnest  consideration,  which  they 
will  receive.  With  many  of  the  suggestions  the  Secretary  of  War  find*  himself 
In  hearty  concurrence,  if,  in  fact  existing  statute  law  is  defective  In  the  par- 
ticulars suggested  by  the  proposed  changea  In  order  that  the  subject  may  be 
fully  considered  and  the  views  of  Lieut.  Col.  Ansell  adequately  studied,  it  is 
directed  that  Lieut.  Col.  Ansell  prepare  and  submit  to  the  Secretary  of  War 
at  the  earliest  possible  date  a  draft  of  such  a  bill  as  in  his  opinion  would  be 
adapted  to  carry  into  effect  the  ideas  expressed  in  the  first  paragraph  of  his 
indorsement 

Now,  coming  down,  as  I  presume  logically  we  ought  to  come  down, 
to  discuss  the  vices  of  the  existing  law,  I  would  like  to  state  those 
vices  as  I  see  them,  as  I  have  observed  them,  under  the  following 
propositions. 

Senator  Chamberlain.  May  I  ask  whether  you  submitted  to  the 
Secretary  of  War  a  draft  of  a  bill  ? 

Mr.  Ansexjj.  I  did ;  which  is  the  bill  that  you  have  here. 

SenatX)r  Chamherlain.  Have  you  ever  gotten  a  reply  from  him? 

Mr.  Ansell.  I  have  not. 

The  following  propositions  present  the  vices  of  this  system : 

1.  Our  code  of  military  justice  (technically  known  as  the  Articles 
of  War,  section  1342  of  the  Revised  Statutes  as  amended),  is  thor- 
oughly archaic.  It  is  substantially  the  British  code  of  1774,  which 
code  was  itself  of  much  more  ancient  origin. 
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2.  The  so-called  revision  of  1916  was  but  a  slight  verbal  revi- 
sion, and  made  not  a  single  systematic  or  substantial  ciiange;  and  such 
changes  as  were  introduced  but  accentuated  the  vicious  principles 
underlying  the  code. 

3.  Our  code  is  a  vicious  anachronism  among  our  institutions,  com- 
ing to  us,  as  it  did,  out  of  an  age  and  a  system  of  government  which 
we  properly  regard  as  intolerable. 

4.  It  came  to  us  through  a  witless  adoption,  and  our  interests  in, 
appreciation  of,  and  attitude  toward  military  matters  have  never 
been  such  as  to  lead  to  any  systematic  change  or  to  any  thorough  con- 
gressional investigation  or  other  fair  inquiry  into  its  utter  inadapta- 
oiHty  to  our  conditions. 

5.  The  hearings  held  upon  that  revision  demonstrated  that  com- 
mittees of  Congress  are  not  well  advised  when,  in  investigating  mili- 
tary  matters  of  this  kind  that  involve  the  citizen  and  his  rights  when 
he  becomes  a  soldier,  they  confine  their  sources  of  information  to  the 
War  Department  and  the  Army. 

6.  Our  code  is  in  sharp  conflict  with  these  principles  of  government, 
which,  in  my  judgment,  our  Constitution  evidently  contemplated 
should  apply  to  our  Army. 

7.  It  is  m  equally  sharp  conflict  with  any  adequate  military  policy 
that  is  consistent  with  the  principles  of  this  Government.  In  my 
judgment  an  army  of  citizens  can  never  again  be  subjected  to  such  an 
^1-suited  system. 

8.  The  code  is  not  a  code  of  law ;  it  is  not  buttressed  in  law,  nor 
are  legal  conclusions  its  objective.  The  courts  applying  it  are  only 
agencies  of  military  conmiand,  not  courts  of  law;  their  proceedings 
are  not  regulated  by  law ;  their  findings  are  not  judgments  of  law. 

9.  Setting  up  and  recognizing  no  legal  standards,  no  lawyers,  no 
judges — in  a  word,  being  lawless — it  contemplates  no  errors  of  law 
and  makes  no  provisions  for  their  detection  or  correction. 

10.  Military  autocracy  is  the  frankly  expressed  fimdamental 
theory  of  our  code.  By  it'  our  soldiery  is  governed  not  by  law  but 
by  the  unregulated  will  of  a  military  commander.  It  is,  in  its  en- 
tirety, a  govenxment  by  man  and  not  by  law.  No  finer  example  of 
such  is  to  be  found  in  any  modem  government. 

11.  By  the  adoption  of  this  code  Congress  abdicated  its  constitu- 
tional prerogative  to  make  the  rules  for  the  discipline  of  the  Army, 
has  authorized  military  command  to  make  those  rules  and  to  do 
as  it  pleases  in  applying  them,  restrained  by  no  law,  no  judge.  The 
Judge  Advocate  General  of  the  Army  and  his  office,  the  head  of  the 
Bureau  of  Military  Justice,  the  only  lawyer  and  the  only  legal 
establishment  contemplated  by  the  law  of  Congress,  are  by  the  laws 
of  Congress  made  expressly  subject  to  the  "  supervision  "  and  coji* 
trol  of  the  highest  military  authority,  the  Chief  of  Staff  of  the 
Armv. 

12.  The  result  has  been,  as  when  men  are  subjected  to  the  power 
of  other  men  unregulated  by  law  the  result  must  ever  be,  a  large 
measjure  of  oppression,  gross  injustice,  and  discipline  through  terrori- 
zation. 

13.  Notwithstanding  the  tenacious  adherence  of  our  War  Depart- 
ment to  the  existing  system,  it  may  be  well  for  us  to  remember  that 
even  in  times  past  it  has  been  the  subject  of  criticism  of  those  of 
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our  most  distinguished  soldiers  who  have  studied  it — among  whom 
may  be  mentioned  Sherman,  Fry,  and  Lee  and  the  other  leaders  of  the 
Confederacy — to  the  effect  that  it  is  a  system  unsuited  to  our  armies. 

Now,  I  presume  that  going  over  this  may  be  rather  tiresome  to 
the  committee.  I  do  not  know  whether  it  is  as  old  a  stoiy  to  them 
as  it  is  to  me,  but  I  would  like  to  take  up  these  points,  if  I  might, 
and  develop  them  as  best  I  can. 

Senator  Lenroot.  Yes ;  certainly. 

Mr.  Ansell.  We,  of  course,  while  we  were  British  colonies,  had 
the  law  of  the  motherland,  including  the  law  military;  though  it 
ought  to  be  said,  because  I  think  it  is  somewhat  significant,  that  the 
colonies  of  that  day,  before  the  Revolution,  governed  their  armies, 
their  provincial  troops,  by  a  rather  different  and  more  liberal  local 
system,  which  nevertheless  regarded  the  British  articles  of  war, 
doubtless,  as  their  pattern. 

When  we  came  to  the  Revolution  the  State  levies  or  quotas  were 
each  governed  by  their  local  laws. 

In  the  beginning,  the  Continental  Army,  of  course,  had  to  be  gov- 
erned as  best  it  could  by  our  generals  through  their  knowledge  of 
the  only  systems  they  laiew — the  British  system,  and  the  differing 
local  military  codes. 

Early  in  the  war  communications  went  from  Gen.  Washington 
to  the  Continential  Congress  to  the  effect  that  discipline  was  unsatis- 
factory— due  largely,  doubtless,  to  the  fact  that  the  Continental  Con- 
gress had  not  legislated  on  the  subject,  that  there  was  not  a  single 
code — and  that  generallv  the  situation  was  unsatisfactory  and  some- 
thing had  to  be  done.  I'his  communication  came  to  the  attention  of 
Mr.  Adams  and  Mr.  Jefferson^  the  communication  having  come  from 
Gen.  Washington  through  his  jud^e  advocate  general.  Doubtless 
the  Congress  was  very  much  exercised,  and  these  two  leaders  cer- 
tainly were,  and  they  resolved  that  something  should  be  done  im- 
mediately. Mr.  Adams  took  charge,  and  I  think  what  happened 
can  be  as  well  described  in  his  own  words  as  in  anybody  else  s.  He 
said: 

There  was  extant,  I  observefi,  one  system  of  articles  of  war  which  had  car- 
ried two  empires  to  the  liead  of  mankind,  the  Roman  and  the  British,  for  the 
British  articles  of  war  are  only  a  literal  translation  of  the  Roman.  It  would 
he  vain  for  us  to  seek  in  our  o%vn  Invention  or  the  records  of  warlike  nations 
for  a  more  complete  system  of  military  discipline.  I  was,  therefore,  for  re- 
porting the  British  articles  of  war  totidem  verbis.  ♦  ♦  ♦  So  undigested 
were  the  notions  of  liberty  prevalent  among  the  majority  of  the  members  most 
zealously  attached  to  the  public  cause  that  to  this  day  I  scarcely  know  how 
it  was  possible  that  these  articles  could  have  been  carried.  They  were  adopted, 
however,  and  they  have  Koverned  our  armies  with  little  variation  to  this  day. 
(History  of  the  adoption  of  the  British  articles  of  1774  by  the  CJontlnental 
Congress;  Life  and  Works  of  John  Adams,  vol.  3,  pp.  68-82.) 

He  indicates  that  Mr.  Jefferson,  though  appreciating  the  necessity 
for  doing  something,  and  apparently  having  pledged  himself  to  help 
Mr.  Adams  to  see  it  done,  did  not  well  toe  the  scratch  when  the  mo- 
ment for  performance  came.     Mr.  Adams,  himself,  said : 

It  was  a  very  difficult  and  unpopular  subject,  and  I  observed  to  Jefiterson 
that  whatever  alteration  we  should  report  with  the  least  energy  in  it  or  the 
least  tendency  to  a  necessary  discipline  of  the  Army  would  be  opposed  with 
as  much  vehemence  as  if  it  were  the  most  perfect;  we  might  as  well,  ther«*- 
fore,  report  the  complete  system  at  once  and  let  it  meet  its  fate.  Something 
perhaps  might  be  gained. 
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Afterwards  he  said  that  he  was  really  surprised  that  such  a  stiff 
system  of  discipline  should  have  passed  so  easily.  There  may  have 
l)een  a  legislative  situation  that  permitted  them  to  put  it  through 
with  none  too  much  comprehension,  for  it  was  put  through  very 
raoidly,  word  for  word  with  the  old  British  code  of  1774. 

Now,  I  contend  that  we  have  still  got  the  British  code  of  1774,  and 
I  believe  that  if  there  is  any  one  tning  demonstrable  in  law  it  is 
this  thing;  it  can  be  shown  conclusively  bv  comparing  our  present- 
day  articles  of  war,  which  is  the  best  pfool,  although  requiring  con- 
si(ferable  time,  with  the  articles  of  1774 ;  it  can  be  shown  historically 
by  the  most  eminent  writers  on  military  law,  the  most  eminent  being 
Winthrop;  it  can  be  shown,  indeed  it  is  conceded  by  all,  including 
'the  Judge  Advocate  General,  that  unless  the  revision  of  1916  changed 
the  code  of  1774  then  we  still  have  the  code  of  1774. 

There  was  the  "  Crowder  revision  "  in  1916,  but  revisions  are  of  two 
kinds.  The  revision  of  1916  did  strike  out  some  archaic  language,  it  did 
dress  up  the  articles  in  language  a  little  more  modem  than  that  of 
Rome  or  Gustavus  Adolphus,  or  of  England  of  200  years  ago,  retain- 
ing, however,  much  of  the  archaic  language  but  retaining  all  of  the 
system  and  all  of  the  substance. 

All  military  writers  on  the  subject — and  they  are  Army  men— take 
pride  in  the  fact  that  the  Articles  of  War  do  have  this  ancient  origin. 
They  say  truly,  and  take  pride  in  saying,  that  probably  there  is  no 
written  law  known  to  us,  except  portions  of  our  Bill  of  Bights, 
that  retains  so  closely  the  original  language  and  its  substance  and 
svstem  as  our  Articles  of  War. 

Winthrop  calls  attention  to  that  fact  and  comments  on  it  as  beine 
a  wonderful  virtue.  Now,  of  course,  ordinarily  the  mere  age  of 
a  system  of  law  that  can  stand  all  these  years,  and  stand  satisfac- 
torily and  do  justice,  is  evidence  of  its  worth.  But  this  is  a  penal 
code,  a  military  penal  code,  and  I  think,  prima  facie,  we  are  justified 
in  looking  askance  at  any  penal  code  that  has  its  origin  in  England 
in  1774  and  centuries  anterior  to  that  time;  and  I  think  that  in  its 
militarv  aspect  we  are  also  justified  in  looking  askance,  because  we 
know  that  the  armies  of  England  and  of  the  Continent  of  that  day, 
from  1500  up  to  1774,  and  even  until  recently,  certainly  can  not  be 
made  to  serve  as  patterns  for  an  American  Army  of  this  day. 

Senator  ChamberijAin,  Why,  in  a  general  way? 

Mr.  AnseixU.  In  those  days  there  was  no  such  tning  as  popular  con- 
trol of  an  army.  The  people  had  nothing  to  do  with  the  army.  The 
army  did  not  come  from  the  people,  and  was  not  supported  by  the 
people.  The  army  was,  indeed,  the  enemy  of  popular  rights.  It  was 
the  strong  arm  of  the  ruler,  king  or  emperor,  by  whatever  name  he 
might  be  called. 

That  was  so  in  England  even  up  to  the  time  of  our  separation. 
The  armies  of  those  days  were  armies  of  feudal  retainers.  They  were 
armies  that  belonged  to  the  king.  The  men  in  them  took,  not  oaths 
to  support  a  constitution  or  the  state  generally,  but  oaths  of  personal 
fealty  obligating  them  to  the  king  and  his  military  subordinates. 
They  were  mercenary  armies.  We  know  all  this  as  historical  fact. 
The  king  hired  the  men ;  he  bought  them  and  he  paid  for  them,  and 
he  did  with  them  as  he  pleased.  Their  obligation  was  not  to  the 
"tate;  their  obligation  was  not  established  and  regulated  by  law  or 
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populai'  will  I  it  was  an  obligation  of  personal  fealty  or  loyalty  to  this 
feudal  superior. 

Now,  the  result  was  that  the  king  governed  those  men  just  as  any 
overlord  governed  his  retainers;  more  so,  becau^  there  was  no  law 
whatever  other  than  his  will.  The  king  was  the  commander  in  chief 
of  this  army,  and  he  was  more  ^  he  was  the  legislator  for  his  army. 
He  was  the  chief  executive,  the  judge,  the  legislator,  the  executioner, 
the  whole  thing.  The  King  of  England,  at  the  time  of  our  separa- 
tion, himself  performed  every  duty  for  the  army  that  the  Constitu- 
tion confers  upon  Congress.  He,  and  he  alone,  made  all  the  rules 
and  regulations  for  the  discipline  of  his  army.  He  prescribed 
the  lawy  the  offense,  and  the  penalty.  He  appointed  tne  courts; 
and  those  courts  appointed  by  him  were  his  agents,  or  the  a^nts  of 
his  under  military  officers.  They  were  agencies  to  secure  discipline 
according  to  the  will  of  the  king,  or  this  military  subordinate  of  the 
king.  He  told  them  what  to  do;  he  governed  their  proceedings.  If 
he  did  not  like  what  they  did,  then  he  either  did  it  himself  or.,  when 
the  administration  became  so  extensive  that  he  could  not  exercise  per- 
sonal control,  he  did  it  through  others. 

The  articles  of  war  of  1774  and  all  antet»edent  British  articles  of 
war  were  not  laws  of  Parliament.  They  were  not  expressions  of 
popular  will.  They  were  not  the  result  of  common  counsel.  They 
were  the  King's  articles  of  war.  He  made  them.  He  prescribed  what 
the  courts  should  consist  of;  he  prescribed  the  offenses;  he  prescribed 
the  procedure;  and  without  restraint  applied  such  code  to  his  officers 
and  men. 

Senator  Chamberlain.  After  the  adoption  of  those  same  articles 
of  war  under  the  Articles  of  Federation  of  the  Continental  Congress, 
to  whom  was  that  kingly  power  transferred  in  our  system? 

Mr.  Anselju  The  executive  power  in  those  days  was,  of  course, 
lodged  in  Congress,  but  as  a  practical  matter  the  power  was  placed  in 
the  Commander  in  Chief,  subject  to  the  supervision  of  the  Conti- 
nental Congress.  The  Congress  made  just  enough  verbal  change  to 
make  the  system  of  Britain  fit  in  with  our  Government  as  consti- 
tuted. 

But  the  point  is,  Congi^ess  itself  did  not  legislate.  Simply  by 
adoption  it  took  these  British  articles  of  war  and  turned  them  over 
to  Gen.  Washington  and  to  his  successors.  And  there  w'e  have  them 
to  this  day — articles  of  war  that  were  made  by  a  king  and  for  a 
king's  army,  in  which  he  combined  all  the  functions  of  government, 
for  a  set  of  mercenary  soldiers.  These  same  articles  are  in  force  in 
our  Government  to-day.  When  our  Constitution  came  along  we  said, 
"  We  are  not  going  to  inherit  over  hei»e  any  of  the  quarrel  that  they 
have  had  in  all  times  past  in  England,  indeed,  in  every  country, 
between  the  people  and  the  King  as  to  who  controls  the  Army.  It  is 
true  we  are  going  to  make  the  President  of  the  United  States  the 
commander  of  the  Army,  but  we  are  going  to  subject  that  Army  and 
its  government  to  popular  control,  to  the  control  of  Congress." 

I  observe  in  the  report  that  has  just  been  gotten  out  by  the 
Keman  Board,  and  which  the  press  this  morning  quot-es  the  Secre- 
tary of  War  as  approving  in  toto,  there  are  some  8J  of  the  16  pages 
of  the  report  devoted  to  arguing  the  proposition  of  law  that  the 
power  to  prescribe  rules  of  discipline,  the  rules  of  government  of 
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the  Anny,  is  not  solely  and  exclusively  in  Congress,  but  that  the 
Commander  in  Chief  of  the  Army,  under  the  Constitution,  has 
inherited  s<Mne  of  these  ancient  military  prerogatives  of  the  British 
Crown,  the  prerogative  to  make  articles  of  war  and  to  conv^ie  courts 
of  his  own.  I  say  it  with  no  disrespect,  but  from  looking  at  the 
personnel  of  that  board,  nearly  all  of  them  professional  military 
men— two  Regular  Army  officers,  one  a  National  Guard  officer  who 
devotes  most  of  his  time  to  military  service  and  but  little  of  it,  I 
imagine,  to  law — ^I  judge  that  they  really  must  come  under  the  terms 
adopted  by  them  to  describe  the  right  kind  of  army  officer,  "  a  man 
who  knows  much  of  the  military  and  is  a  lawyer  by  a  sort  of  cour- 
ts." 

If  there  is  any  one  thing  that  seems  to  me  to  be  established  be- 
yond all  question  and  dispute,  fundamentally  fixed,  it  is  that  when 
the  Constitution  of  the  United  States  said  that  Ccmgress  shall  have 
the  power  to  make  rules  and  regulations  for  the  government  of  the 
Army,  it  conferred  that  power  solely  and  exclusively  upon  the  Con- 
gress. It  never,  so  far  as  I  know,  has  been  disputed  before.  It 
would  be  a  very  distracting  and  disturbing  state  of  affairs  if  it 
should  be  held  at  this  late  day,  as  these  gentlemen  so  startlingly 
argae,  that  the  President  of  the  United  otates  had  inherited  so 
much  of  this  kingly  prerogative  over  the  Army  of  the  United  States 
that  it  is  not  within  the  power  of  Congress  to  create  a  court  of 
review,  whether  of  Army  men  or  civilian  judges,  and  that  if  you 
undertook  to  do  so  you  would  be  depriving  the  President  of  the 
United  States  of  some  of  his  kingly  prerogative  over  our  Army. 
They  announce  that  the  President  or  the  United  States  by  inherit- 
ance has  this  prerogative  power  to  convene  courts-martial  and  gi^o 
to  snch  courts  instructions,  and  it  is  not  within  the  power  of  Con- 
gress to  deny  it  to  him. 

But  they  say  more,  that  Congress  can  not  create  this  superior 
court-martial,  to  review  the  judgments  of  other  courts-martial 
created  by  Congress;  all  deducible  out  of  the  fact  that  he  was  ex- 
pressly made  Commander-in-Chief  of  the  Army  by  the  Constitution, 
and  ail  ignoring  the  fact  that  the  same  Constitution  expressly  and 
purposely  took  away  from  him  the  power  to  make  rules  and  regula- 
tions for  the  government  of  the  Army  and  conferred  that  power 
upon  Congress. 

Senator  Lenkoot,  Do  you  know  how  the  department  reconciles 
that  view,  as  set  forth  in  its  report,  with  its  position  with  respect  to 
the  conclusiveness  of  courts-martial  ? 

Mr.  Anselx^  I  was  going  to  bring  that  up  at  a  later  time,  Mr. 
Chairman.  Inconsistency  is  the  department's  only  virtue  on  this 
subject.  The  department  held,  you  see,  at  the  beginning  of  this  war, 
tiiat,  in  the  absence  of  further  legislation,  there  was  no  power  on 
earth  that  could  review  the  sentence  of  one  of  these  courts-martial, 
and  thev  said  "this  is  not  resident  even  in  the  President  of  the 
United  otates  by  virtue  of  any  power,  but  is  in  Congress ;  "  and  they 
proposed  a  bill  to  Congress  which  I  think  it  might  be  well  for  this 
committee  to  look  at  when  it  comes  to  take  this  question  up  for  a 
more  nearly  final  consideration.  If  the  President  had  the  power 
which  the  Keman  Board,  with  the  approval  of  the  Secretary  of  War, 
now  finds  he  had,  his  neglect  to  use  it  is  responsible  for  most  of  the 
injustice  of  this  war. 
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Senator  Chamberlain.  It  is  a  short  bill.  That  is  the  bill  of 
January,  1918? 

Mr.  Ansell.  Yes. 

Senator  Chamberlain.  I  wish  you  would  have  that  inserted  in  the 
record  at  this  point. 

Mr.  Ansell.  Very  well. 

(The  biU  referred  to  is  here  printed  in  the  record,  as  follows:) 

PROPOSED  AMEI7DMENT  OF  SECTION  1199,  REVISED  STATUTES. 

[The  new  matter  is  In  italics.] 

The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded 
the  proceedings  of  all  courts-martial,  courts  of  Inquiry,  and  military  commis- 
sions, and  report  thereon  to  the  President,  who  shall  have  power  to  disapprove, 
vacate,  or  set  aside  any  fielding,  in  whole  or  in  part,  to  modify,  vacate,  or  set 
uside  any  sentence,  in  whole  or  in  part,  and  to  direct  the  execution  of  such  part 
only  of  any  sentence  as  has  not  been  vacated  or  set  aside.  The  President  m<iy 
suspend  the  execution  of  sentences  in  such  classes  of  cases  as  may  he  desig- 
nated hy  him  until  acted  upon  as  herein  provided,  and  may  return  any  record 
through  the  reviewing  authority  to  the  court  for  reconsideration  or  correction. 
In  addition  to  the  duties  herein  enumerated  to  he  performed  hy  the  Judge 
Advocate  General,  he  shall  perform  such  other  duties  as  have  been  heretofore 
performed  by  the  Judge  Advocate  General  of  the  Army. 

(Following  is  the  letter  submitting  said  bill :) 

War  Department, 
Washington,  January  19,  1918. 
fion.  George  E.  Chamberlain, 

Chairman  Senate  Committee  on  Military  Affairs, 

My  Dear  Senator  :  I  am  Inclosing  herewith  a  draft  of  a  proposed  amendment 
of  section  1199,  Revised  Statutes,  which  has  my  complete  approval.  I  hope  that 
it  will  likewise  meet  with  the  approval  of  your  committee  and  that  an  oppor- 
tunity may  be  found  of  securing  its  early  enactment  into  law. 

The  general  purpose  of  the  proposed  legislation  Is  to  vest  in  the  President 
revisory  powers  in  respect  to  sentences  of  courts-martial  and  other  military 
tribunals.  It  has  been  the  subject  of  thoughtful  consideration  by  the  Judge 
Advocate  General,  and  in  the  light  of  the  new  conditions  which  now  confront 
us.  it  is  believed  to  be  both  wise  and  necessary. 

The  proposed  amendment  involves  three  propositions,  viz,  (a)  vesting  in  the 
President  the  power  to  disapprove,  modify,  vacate,  or  set  aside  either  in  whole 
or  in  part  any  finding  or  sentence,  and  to  direct  the  execution  of  such  part  of 
any  sentence  as  has  not  been  vacated  or  set  aside;  (6)  the  power  to  suspend 
execution  of  sentences  in  such  classes  of  cases  as  he  may  designate  until  there 
has  been  opportunity  to  consider  and  act  thereon;  and  (c)  the  power  to  return 
any  trial  record'  to  the  court  through  the  reviewing  authority  for  reconsideration 
or  correction. 

The  first  proposition  finds  its  analogy  in  the  civil  courts,  in  the  appellate 
power  lodged  in  a  supreme  court.  The  second  is  a  related  power  to  suspend 
execution  of  a  Judgment  pending  appellate  review,  in  order,  when  deemed  ad- 
visable, to  preserve  the  status  quo.  The  third  is  to  enlarge  the  power  now 
exercised  by  the  President  so  as  to  embrace  cases  coming  to  him  for  considera- 
tion under  the  provisions  of  the  proposed  amendment.  At  the  present  time  the 
President  exercises  the  power  of  returning  to  the  court,  through  the  reviewing 
authority,  the  record  of  any  trial  which  has  been  forwarded  to  him  for  con- 
firmation. 

I  believe  that  it  would  be  wise  public  policy  to  lodge  these  powers  In  the 
President.  He  Is  the  Commander  in  Chief  of  the  Army,  the  supreme  military 
authority,  and  bears  to  the  Mllitarj*  Establishment  and  to  the  administration 
of  military  justice  a  relation  analogous  to  that  occupied  by  the  Supreme  Court 
in  the  structure  of  a  civil  judiciary.  Upon  him  devolves  the  duty  of  securing 
efficiency  and  maintaining  discipline  in  the  military  forces,  and  at  the  same 
time  so  to  adjust  the  operation  of  the  machinery  of  the  military  courts  that,  so 
far'as  possible,  instances  of  injustice  to  the  individual  soldier  will  be  reduced 
to  a  minimum. 
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The  present  Articles  of  War  authorize  any  officer,  competent  to  convene  a 
sen»*ral  court-niartiiil,  to  api>rove  and  carry  into  execution  any  sentence  aflfect- 
in?  an  enlisted  man,  including  noncommissioned  officers,  excepting  the  death 
sentence;  and,  in  addition,  the  commanding  general  of  a  territorial  depart- 
ment, or  territorial  division,  or  of  any  army  In  the  field  in  time  of  war,  as- 
the  present,  may  approve  and  carry  into  execution  a  sentence  of  death  in 
certain  enumerated  cases,  or  the  dismissal  of  an  officer  below  the  grade  of 
brif^adier  general  (arts.  46-48).  In  these  cases  no  confirmation  seems  to  be 
authorized  or  contemplated  by  the  President,  although  the  officer  approving- 
the  sentence  may,  if  he  sees  tit,  susi)end  execution  until  the  pleasure  of  the 
President  is  known  (51st  article  of  war).  In  these  respects  the  present  Articles 
of  War  do  not  diifer  essentially  from  the  prior  compilations  of  1806  and  1874, 
although  in  18(52,  during  the  Civil  War,  It  was  i»rovided  by  independent  legis- 
lation that  a  sentence  of  death,  or  of  imprisonment  In  a  penitentiary,  should 
not  be  carried  into  execution  until  approved  by  the  President.  (Sec.  5,  act  of 
July  17,  1862,  12  Stat,  598.)  The  legislation  which  is  now  found  in  section 
1199,  Revised  Statutes,  originated  in  1862  and  thereafter  went  through  sundry 
clianges  without  affecting  its  essential  characteristics.  (Sec.  5,  act  of  July  17, 
1862,  12  Stat.,  598 ;  sec.  5,  act  of  June  20,  1864.  13  Stat.,  145. )  Throughout  the 
whole  period  that  thLs  legl.slatlon  has  been  in  effect  it  has  been  the  practice  for 
tlie  Judge  Advocate  General  of  the  Army  to  examine  the  records  of  trial  by 
general  courts-martial  and  other  military  courts  primarily  with  the  view  of 
determining  whether  the  proceedings  were  regular  and  valid,  and  to  make  reiK)rt 
thereon  through  the  Secretary  of  War  to  the  President.  During  that  whole  time 
it  has  been  the  settled  construction  and  practice  of  the  War  Department  and 
Its  (kfficers  to  regard  as  final  and  beyond  appellate  or  corrective  action  the  Judg- 
ments of  courts-martial  when  approved  by  the  reviewing  authority,  except  in 
cases  where  the  proceedings  were  coram  non  judlce  or  for  other  cause  void 
ab  initio.  Thus  it  has  been  held  by  the  Judge  Advocate  General  in  many  cases 
that  a  sentence  pronounced  by  a  court-martial  and  approved  by  the  proper 
convening  authority,  was  final  and  could  not  be  revoked  or  set  aside  by  the 
President  or  by  any  department  of  the  Government  unless  the  court  was 
without  Jurisdiction  or  the  proceedings  were  invalid,  and  that  relief  could  l>e 
had  only  through  the  exercise  of  the  executive  power  to  pardon. 

We  are  now  assembling  a  large  Army.  Our  young  men  are  being  drawn  from 
the  honM«  of  the  Natl<m  and  placed  In  military  service.  lH»t]i  In  the  ranks  and 
a:f  offiecrs.  A  very  large  percentage  of  the  offl<'ers  of  the  new  Army  are  of 
necpKslty  drawn  from  civil  life,  and  It  is  no  reflection  njxm  them  to  say  that 
they  have  had  little.  If  any  opportunity  to  acquaint  themselves  with  the  his- 
tory, usages,  or  principles  of  mllltarj-  law,  or  the  practit-e  of  military  tribunals. 

In  our  new  Army,  more  than  ever  before,  It  Is  not  ut  all  unlikely  that  sen- 
tenet's  may  be  imi)osed  by  courts-martial  and  approveil  by  the  reviewing  au- 
thorities which,  if  carrle<l  Into  exetnitlon,  will  work  great  Injustice  to  the  Indi- 
vidual soldier.  In  practice  and  under  existing  legslatlon  the  trial  reconls  now 
coine  to  the  office  of  the  Judge  Advocate  General  for  review.  In  that  office 
rsjM^  may  be  examined  with  deliberation  far  removt^il  from  the  Immeillate  at- 
ro«wphere  of  apparent  military  exigency.  It  is  the  purpose*  of  the  proposal 
legislation,  when  it  appears,  after  such  examination,  that  the  substantial  rights 
of  the  accused  were  disregarded  upon  the  trial,  or  the  evidence  Is  Insufficient, 
or  an  unnecessarily  severe  sentence  has  been  Imposed,  or  for  other  cause  the 
•eiitence  should  be  mo<llfle<l  or  set  aside,  to  vest  In  the  lYesldent  clear  statutory 
■nthorlty  to  disapprove,  modify,  vacate,  or  set  aside  any  finding  or  sentence.  In 
whole  or  in  part.  In  order  that  he  may  have  an  opportunity  to  exercise  this 
rcTlsory  power,  it  Is  proposed  to  give  him  authority  to  susi)end  execution  of 
8U<h  sji-ntences  until  opportimlty  has  l)een  had  for  review  by  the  .Judge  Ad- 
vwate  General  and  a  report  thereon  to  him.  With  this  power  conft'rred  and 
thin  practice  ej»tabllshe<l,  a  person  found  to  have  betMi  erromK>usly  convictwl,  or 
np"n  wlM>m  tntt  severe  a  sentence  has  lH?en  impostnl,  may  In  the  one  case  have 
his  lnDor<«nce  adjudged,  and  In  the  other  the  propter  sentence  iin{>ose<l,  and  not. 
■8  iH»w.  be  remltte<l  for  relief  to  the  pardoning  |K)w*t  of  the  KxtHutive,  which 
leav^-s  the  question  sf  guilt  untouchcnl  an<l  oiH»rates  only  by  way  ol*  Executive 

dem«'nry- 

It  will  he  not«!  that  the  proposeil  legislation  authorIz<»s  the  President  to 
designate  tlie  classes  of  cases  in  which  sentence  shall  be  sus]>ende<l  until  the 
ca*»  has  been  revlewwl  by  the  Judge  Advocate  General,  and  reinirt  made  to 
the  President.  In  a  great  majority  of  cases  trle<l  by  courts-martial  there  will 
he  no  necessity  for  the  application  of  the  new  legislation,  for  instani-e.  sikvIhI 
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and  summary  courts  deal  with  minor  military  offenses.  Tliese  courts  have 
but  a  limited  jurisdiction  as  to  the  sentences  which  may  be  imposed,  and  as  to 
such  sentences,  It  is  believed  that  there  Is  no  good  reason  why  final  action  may 
not  be  tttlten  by  the  officer  appointing;  the  court.  The  classes  of  cases  intended 
to  be  reached  are  those  which  involve  a  sentence  of  death,  dishonorable  dis- 
charge, or  dismissal.  By  leaving  to  the  President  the  power  of  designating  the 
classes  of  cases  in  which  execution  of  sentence  may  be  suspended,  i)endlng 
his  action  thereon,  the  practice  to  be  followed  may  be  adjusted  from  time  to 
time  to  meet  changing  conditions  in  the  military  situation. 

Under  the  ninety-sixth  article  of  war,  courts-martial  are  given  jurisdiction 
to  try  persons  subject  to  military  law  for  *'  all  crimes  or  offenses  not  capitaL" 
Under  this  grant  of  jurisdiction  persons  In  the  military  service  are  now  fre- 
quently tried  for  the  commission  of  civil  crimes,  and  it  is  obvious  that. the 
trial  of  these  offenses  by  military  courts,  unlearned  in  the  law,  adds  an  element 
of  uncertainty  as  to  the  legality  of  the  outcome,  which  serves  forcibly  to  em- 
phasize the  need  of  the  revisory  powers  herein  suggested  for  the  protection 
of  persons  accused  of  crime,  and  to  safeguard  the  administration  of  military 
justice. 

When  the  existing  Article^  of  War  were  revised  in  1916  there  was  intro- 
duced as  new  matter  the  thirty-eighth  article  of  war,  which  authorizes  the 
President  to  prescribe  rules  of  procedure  In  cases  before  courts-martial  anrl 
other  military  courts.  Under  this  grant  of  power  the  President  ha-  promulgated 
certain  rules  of  procedure  8usi)ending  the  execution  of  sentences  of  dishonor- 
able discharge,  death,  and  dlsmis  al  until  the  records  of  trial  in  such  cases 
have  been  reviewed  In  the  office  of  the  Judge  Advocate  General,  but  It  is  clear, 
for  the  reasons  heretofore  pointed  out,  that  the  exercise  of  this  power  does 
not  meet  all  the  requirements  of  the  situation.  In  order  to  place  the  whole 
matter  where  it  will  be  beyond  cavil  or  dispute,  and  by  a  clear  grant  of  i  tatu- 
tory  power  to  vest  In  the  President  an  authority  which  he  should,  beyond  all 
question,  be  authorized  to  exercise,  the  legislation  requested  should  be  enacted 
into  law,  since  its  whole  purpose  Is  to  protect  the  rights  of  men  on  trial,  and 
to  remove  the  pos.slbillty  of  being  compelled  to  say  in  any  case  that  an  In- 
justice has  been  done  for  which  the  statutes  provide  no  clear  or  adequate 
remedy. 

I  am  sure  the  Judge  Advocate  General  will  be  glad  to  appear  in  per  on,  or 
by  representative,  before  your  committee,  should  any  further  explanation  of 
the  proposed  legislation  be  desired. 
Very  respectfully, 

Newton  D.  Baker, 

Secretary  of  War, 

Mr.  Ansell.  There  they  come  to  Congress  and  ask  Congress  to  con- 
fer out  of  its  power,  upon  the  President  of  the  United  States,  whom 
they  regard  as  the  proper  despository  of  this  power  if  it  is  to  be 
delegated  to  any  military  official  or  to  anybody  else,  this  Revisory 
power;  but  in  doing  so  I  bid  you  take  notice  of  the  fact  that  they 
carry. along  up  to  this  highest  court,  the  President  of  the  United 
States,  the  power  that  they  insist  all  military  commanders  shall  have, 
the  power  not  simply  to  revise  for  an  error  of  law,  and  modify  and 
reverse— not  that — ^but  the  power  to  set  aside  the  finding  of  not 
guilty,  an  acquittal,  and  to  substitute  for  it  a  conviction;  the  power 
to  substitute  a  finding  of  a  large  offense  for  one  of  minor  or  lesser 
included  degree  and 

Senator  Chamberlain.  May  I  not  interrupt  you,  General,  because 
the  history  of  it  is  so  interesting  to  me  that  I  think  it  ought  to  be 
embodied  here,  to  speak  of  the  motive  which  prompted  the  submis- 
sion of  those  articles  of  war  to  the  Senate  of  the  United  States? 

Mr.  Ansfill.  Yes;  just  one  more  thing,  if  you  will  pardon  me. 

Senator  Chamberlain.  Yes. 

Mr.  Ansell  (continuing).  And  the  power  to  strike  down  a  smaller 
punishment  and  substitute  for  it  a  larger  one. 
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Now,  this  is  no  more  than  what  the  subordinate  military  officials 
who  convene  general  courts-martial  have,  and  the  power  for  which 
Ihey  h«ve  ever  contended,  so  far  as  I  know,  up  to  this  time,  although 
there  seem  to  be  signs  of  awakening  with  respect  to  some  of  them. 

If  I  may  be  permitted  to  say  it--and  I  think  I  may  because  of  my 
intense  interest  in  this  subject  and  because  I  think  that  this  committee 
ought  always  to  know  the  motives  and  purposes  back  of  the  submis- 
sion of  proposed  legislation  of  this  kind — I  should  like  to  say  that  I 
have  never  believed,  and  I  have  good  reasons  for  not  believing,  that 
that  bill  was  submitted  to  this  body  in  good  faith.  That  bill  was 
drafted  and  submitted  by  the  Judge  Advocate  General  of  the  Army, 
through  and  with  the  approval  of  the  Secretary  of  War.  The  ques- 
tion is,  did  the  Judge  Advocate  General  of  the  Army  and  the  Sec- 
retary of  War  at  that  time  want  any  revisory  power?  And  really, 
do  they  want  any  now  ? 

In  the  first  place,  if  they  had  actually  be^n  desirous  of  discovering 
or  locating  this  revisory  power  so  that  the  judgments  of  courts-martial 
could  have  been  kept  within  legal  check,  they  would  have  given  far 
better  evidence  of  it  by  accepting  that  construction  of  the  statute 
which,  even  if  they  regarded  it  as  doubtful,  they  would  have  been 
justified  in  accepting  to  reach  this  desirable  end,  when  the  officer  who 
was  at  that  time  the  chief  law  officer  of  the  Army,  or  acting  as  such 
by  the  authority  of  the  War  Department,  had,  upon  most  thorough 
consideration,  written  an  office  opinion  to  that  effect,  which  had  been 
concurred  in  by  every  single  lawyer  in  that  department,  without  the 
slightest  imposition  upon  them  by  me.  It  could  not  have  been,  I  say, 
so  far  wrong,  conceding  it  to  be  disputable,  which  I  do  not  concede, 
but  that  they  could  have  accepted  it  and  established  this  revisory 
power  and  t&ereby  prevented  what  I  conceive  to  be  the  grossest  in- 
justice, during  this  war.  The  Secretary  of  War  now  finds  the  Presi- 
dent has  such  power  constitutionally. 

But,  too,  if  it  be  thought  that  they  had  intended  a  real  revisory 
power,  the  bill  itself  is  evidence  to  the  contrary.  I  can  hardly  con- 
ceive that  anvbodv  would  submit  such  a  bill  as  that  to  the  Confess 
of  the  United  States  expecting  it  to  pass  upon  thorough  investiga- 
tion, because  few  men  in*  touch  with  the  people  of  the  iSiited  States, 
representatives  of  the  people  of  the  United  States,  would  ever  give 
their  approval  to  a  proposition  that  is  so  un-American,  so  basically 
illegal,  and  unjust  and  unfair,  as  to  permit  any  man  to  strike  down 
tlie  judgment  of  a  court  to  the  disadvantage  of  the  accused,  substi- 
tuting harsher  punishment,  harsher  penalties,  than  the  court 
awarded? 

AnalVKitig  that  bill,  let  us  see  what  kind  of  revision  we  would 
have  gotten  out  of  that  bill.  That  bill  would  have  had  to  be  con- 
strued together  with  that  section  of  the  act  of  1903  creating  and 
defining  the  duties  of  the  General  Staff.  It  is  all  well  and  good  to 
.^-ay,  upon  paper,  that  the  President  of  the  United  States  shall  be 
this  court  of  appeals,  or  whatever  else  it  is  to  be  called;  but  we 
know — any  man  who  knows  anything  about  this  Government 
knows — ^thflt  the  President  of  the  ITnited  States  him^^elf  cannot  per- 
form' fifoch  functions,  first  and  largely  because  of  the  multiplicity 
and  volume  of  his  duties,  and  because  of  the  crushing  volume  of 
work  that  would  be  brought  to  him  by  reason  of  such  legislation. 
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Think  of  any  President  reviewing  that  number  of  criminal  cavSes. 
which,  with  such  review  as  we  have  given  them,  have  taken  lOS 
lawyers  to  review  in  the  office  of  the  Judge  Advocate  {ireneral !  As 
a  practical  matter,  the  President  of  the  United  States  could  not 
perform  the  duties;  he  would  not  be  expected  to  perform  the  duties. 
but  as  a  matter  of  law  he  need  not  and  would  not,  perform  the  duties 
because,  construing  the  proposed  legislation  with  legislation  already 
existing,  you  would  find  that  the  (^hief  of  Staff  would  be  substituted 
for  the  President  of  the  United  States.  By  the  Oeneral  Staff  act 
the  Chief  of  Staff  of  the  Army  is  the  trusted  a<l visor,  upon  all  mat- 
ters militaiy,  of  the  President  of  the  United  States  and  of  the  Sec- 
retary of  War;  and  we  know,  and  it  has  been  held  time  and  time 
again,  that  the  Secretary  of  War  is  the  constitutional  mouthpiece  of 
the  President  of  the  United  States,  and  when  he  acts  for  the  Presi- 
dent of  the  United  States  there  can  be  no  inquiry  into  whether  or  not 
he  has  the  actual  authoritv.  I  invite  your  attention  to  the  Grenera! 
Staff  act.  So  much  for  the  necessary  delegation,  and  the  delegation 
authorized  by  statute. 

Senator  Chamberlain.  Let  me  interrupt  you  there  for  a  moment 
to  say  that — we  have  it  in  the  record — I  introduced  the  bill  in  Janu- 
ary, 1918,  at  the  request  of  the  Secretary  of  War,  as  the  chairman  of 
the  Committee  on  Military  Affairs,  but  our  conunittee  declined  to 
consider  it. 

Mr.  Ansell.  I  so  understand,  and  I  think  it  is  a  good  thing  that 
it  was  never  enacted  into  law,  because  it  would  have  carried  thij= 
iniquitous  system  one  step  further. 

Senator  Lenroot.  Was  that  bill  accompanied  with  any  report 
from  the  Secretarv  ? 

Senator  Chamberlain.  It  was,  was  it  not? 

Mr.  An  SELL.  There  were  letters  with  it;  yes. 

Senator  Chamberlain.  I  think  w-e  might  as  well  print  that  bill  in 
this  record,  and  if  we  can  get  the  letters,  put  them  in. 

Senator  Lenroot.  If  you  can  get  the  letters,  put  them  in;  yes. 

The  matter  referred  to,  with  an  accompanying  lettfer,  will  be  found 
printed  in  this  record  at  page  108. 

Mr.  Ansell.  I  say  if  that  bill  had  passed,- or  if  any  bill  is  passed. 
I  wish  to  assure  this  committee,  lodging  this  revisory  power  in  the 
President  of  the  United  States,  you  might  as  well  just  say  that  it 
shall  be  lodged  in  the  Chief  of  Staff  of  the  Army. 

Now,  the  bui'eaucrats  of  the  Army  were  perturbed  about  this 
revisory  power.  When  I  wrote  the  opinion  that  these  court-martial 
judgments  should  be  revised,  the  ultramilitary  bureau  chiefs  of  the 
War  Department  came  to  the  support  of  the  existing  system,  as  they 
have  ever  done,  with  the  slogan  that  the  relationship  between  courts- 
martial  and  the  power  of  military  command  for  tlie  enforcement  of 
discipline  must  he  conceded :  that  the  courts  can  not  be  independent 
of  the  military  command ;  that  the  law  of  the  courts  is  the  will  of  the 
military  commander,  and  is  subject  to  his  judgment  and  discretion 
and  his  command ;  that  there  is  no  other  way  of  getting  discipline, 
according  to  their  sense  and  meaning  of  that  word.  Their  slogan — 
the  slogan  of  Judge  Advocate  General  Crowder — ^was  that  the  inili- 
tary  law  finds  its  fittest  field  of  application  in  the  military  camp  and 
by  the  military  commander,  without  review  or  supervision.     Probably 
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the  great  majority  of  the  high  ranking  officei-s  of  the  Military  Estab- 
lishment agree  in  this.  Doubtless  they  are  honest  in  that.  They  have 
heard  it  all  their  lives;  tliey  have  been  brought  up  under  that  system; 
they  believe  tliat  discipline  can  not  be  regulated  by  law,  but  must  be 
regulated  by  the  will  of  the  military  commander;  that  justice  as  de- 
termined by  the  application  of  legal  principles  has  no  place  in  the 
Army,  and  that  such  justice  as  we  have  is  the  justice  which  appeals 
as  such  to  the  natural  sense  of  justice  of  some  military  commander, 
modified  by  his  view  of  what  the  exigency  requires. 

Contemporaneously  with  the  submission  of  this  bill  to  the  Con- 
gress of  the  United  States — both  Houses  of  it — ^the  Judge  Advocate 
(ieneral  of  the  Army,  its  author  and  proponent,  dispatched  to  his 
senior  Judge  Advocate  General  in  France  upon  the  staff  of  Gen. 
Pershing  a  letter  and  placed  it  upon  the  files  of  the  War  Department, 
apologizing  for  or  excusing  the  fact  that  he  had  had  to  get  out  this 
general  order  Xo.  7  which  withheld  the  hand  of  the  executioner  until 
there  could  be  a  sort  of  revision  in  the  department.  In  that  letter  he 
asked  that  the  reasons  be  explained  to  Gen.  Pershing.  He  said  it  was 
necessary  that  the  War  Department  do  something  in  deference  to 
popular  opinion ;  it  was  necessary  that  the  War  Department  do 
something  "  to  head  off  a  congressional  investigation :  "  it  was  nec- 
essary that  the  War  Department  do  something,  or  before  long  Con- 
gress would  be  talking  about  creating  an  appellate  court  with  re- 
visoiy  power,  which  was  anathema  to  the  Army;  and  lastly,  that  it 
was  necessary  that  the  AVar  Department  do  something  in  order  to 
have  the  man  in  the  ranks  believe  that  he  was  getting  some  kind  of 
i*evision  of  his  case  other  than  that  which  takes  place  at  field  head- 
quarters. 

Senator  Chamberlain.  Will  you  get  that  letter  and  put  it  in  the 
iword  there? 

Mr.  Anseli^  Yes,  sir;  I  can  do  that. 

(Thereupon,  at  12.35  oclock  p.  m.,  the  subcommittee  adjourned 
until  to-morrow,  Tuesday,  Aug.  26,  1919,  at  10  o'clock  a.  m.) 

132285— 19— PT  2 5 


J 


EhTABLFSHMENT  OF  MILITARY  JUSTICE-PROPOSED  AMEND- 
MENT OF  THE  ARTICLES  OF  WAR. 


TUBSDAT,  AUGUST  S6,  1919. 

United  States  Senate, 
Subcommittee  on  Military  ArFAiRs, 

Washinffton^  D.  C 

The  siibconnnittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations  in  the  Capitol,  at  10  o'clock  a.  m., 
Senator  Irvine  L.  Lenroot  presiding. 

Present,  Senators  Lenroot  (acting  chairman)  and  Chamberlain. 

STATEMEHT  OF  HB.  SAHUEL  T.  AITSEIL— Besumed. 


Mr.  Ansexl.  Yesterday  I  was  requested  by  the  committee  to  put 
into  the  record  a  letter  to  which  I  had  referred,  it  being  a  letter 
from  the  Judge  Advocate  General  of  the  Army  to  the  senior  judge 
advocate  in  France,  the  judge  advocate  upon  the  staff  of  Gen. 
Pershing,  written  practically  contemporaneously  with  the  submis- 
sion of  his  proposed  legislation  to  the  Coneress,  whereby  there  was 
to  be  established  a  revisory  power  in  the  I^resident  of  the  United 
States.  I  said  yesterday  that  this  was  part  of  the  abundant  evidence 
to  prove,  to  my  mind,  that  the  Judge  Advocate  General  of  the  Army 
and  the  War  Department  were  not  acting  in  good  faith  in  making 
that  proposition  to  Congi-ess.  I  said  that  tliat  letter  showed  ex- 
pr^sly  and  in  terms  that  the  adoption  of  general  order  No.  7,  which 
was  a  partial  and  ineffectual  exercise  of  revisory  power  to  the 
extent  of  requiring  the  commanding  general  below  to  withhold  the 
execution  of  sentence  in  certain  cases,  was  simply  an  administrative 
makeshift,  intended  to  head  off  a  more  thorough  and  drastic  reform. 

I  submit  that  letter,  as  I  promised  yesterday  I  would  do,  for  the 

record. 

April  5,  1918. 
Brisr.  Gen.  Walter  A.  Bkthel, 

American  Expeditionary  Forces^  France, 

Mt  Dhar  Bethel  :  I  am  going  to  spend  the  necessary  time  out  of  a  very  basy 
<lay  in  an  attempt  to  clear  up  the  situation  in  respect  to  the  estabUshment  in 
France  of  a  branch  of  the  Judge  Advocate  General's  Office,  regarding  which 
matter  there  seems  to  have  been  more  or  less  misapprehension  at  your  head- 
quarters. Yon  are,  of  course,  familiar  with  the  cable  correspondence  which  has 
passed  on  the  subject.  For  your  convenience  in  reference,  however,  I  inclose 
a  copy  of  a  memorandum  that  I  have  had  prepared  for  the  Chief  of  Staff»  in 
which  that  correspondence  is  reviewed  and  set  out  In  sequence. 

First,  let  me  say  that  it  Is  difficult  for  me  to  understand  why,  upon  receipt 
of  the  two  cablegrams  of  January  20,  1918,  one  cabling  Gen.  Pershing  the 
contents  of  General  Order  No.  7,  and  the  other  designating  you  as  Acting  Judge 
Advocate  General,  the  branch  office  of  the  Judge  Advocate  General  was  not 
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Immediately  established.  I  assumed  that  it  was  in  operation  from  that  time. 
and  continued  of  this  view  until  the  receipt  of  Gen.  Pershing's  cablegram  of 
February  25,  1918,  wherein  he  says: 

"Brig.  Gen.  Walter  A.  Bethel  has  not  established  branch  oflUre  and  will 
not  do  so  pending  further  Instructions." 

This  leads  me  to  comment  upon  the  situation  which  is  presented  by  Gen. 
Pershing's  cablegram  No.  779,  which  seems  to  Imply  some  dissent  from  the  action 
here  taken  in  establishing  the  branch  office.  He  appears  to  view  it  as  a  pos- 
sible obstruction  to  the  administration  of  military  Justice  and  as  a  mistake  oi* 
Judgment. 

I  wish  you  would  assure  CJen.  Pershing  (whom  I  would  address  directly  but 
for  the  reason  that  I  know  he  has  no  time  to  read  letters)  that  every  thought 
of  this  office,  and  I  believe  every  thought  of  the  War  Department,  is  directed 
toward  the  discovery  of  ways  and  means  to  help  him  In  his  enormous  task ;  that 
our  idea  was  to  expedite  and  not  delay,  and  that  he  will  understand  better  the 
occasion  for  this  order  if  he  will  consider  the  following: 

Prior  to  the  Issue  of  General  Order  No.  7  It  had  become  apparent  that,  due 
to  the  large  Increase  In  commissioned  personnel,  which  Included  many  officem 
with  little  or  no  experlenct*  in  court-martial  practice,  a  large  number  of  pro- 
ceedings were  coming  in  which  exhibited  fatal  defects.  A  congressional  Investi- 
gation was  threatened  and  there  was  talk  of  the  establishment  of  courts  of 
appeal.  The  remedy  for  the  situation  was  Immediate  executive  action  which 
would  make  it  clenrly  appaivnt  that  an  accused  did  get  some  kind  of  revision 
of  his  court-martial  proceedings  other  than  the  revision  at  field  headquarters, 
where  these  prejudicial  errors  were  occuring.  At  this  point  permit  me  to  say 
that  very  few  errors  have  been  discovered  in  cases  coming  up  from  your  head- 
quarters. It  was  primarily  with  reference  to  errors  occuring  at  field  head- 
quarters other  than  In  France  that  this  st^  was  taken. 

Accordingly  we  formulated  the  scheme  of  General  Order  No.  7.  The  Secre- 
tary of  War  gave  personal  consideration  to  the  matter  and  on  three  or  four 
occasions  discussed  it  exhaustively  with  this  office.  He  finally  approved  the 
order  and  contemplated,  as  I  did,  the  establishment  of  the  branch  office  promptly 
ui)on  the  receipt  of  our  two  cables  of  January  20.  I  may  say  here  that  at  other 
headquarters  the  scheme  has  worked  beautifully.  It  has  silenced  all  criticism, 
and  I  believe  that  no  Invalid  sentences  are  now  beyond  the  reach  of  remedial 
action. 

Your  own  Intimate  knowledge  of  court-martial  procedure  makes  It  quite  un- 
necessary for  me  to  enter  upon  a  lengthy  discussion  of  the  merit  of  the  new 
system  which,  I  feel  quite  sure,  will  not  fail  to  commend  itself  to  you  as  a  sub- 
stantial step  in  the  right  direction.  As  stated  In  my  memorandum  to  the  Chief 
of  Staff,  It  Is  believed  thnt  had  Gen.  Pershing  fully  understood  tlie  purpose  and 
operation  of  General  Order  No.  7  his  cablegram  No.  779  of  March  24,  1918, 
would  not  have  been  sent.  I  trust  that  the  cablegram  which  I  have  recom- 
mende<l  be  sent  him  in  reply,  a  draft  of  which  Is  contained  In  the  concluding 
paragraph  of  the  Inclo.*<ed  memorandum,  will  serve  to  convince  him  of  the  wi>- 
doni  and  propriety  of  the  Issue  of  this  order  and  that  the  procedure  it  contem- 
plates will  materially  aid  rather  than  obstnict  the  prompt  and  efficient  adminis- 
tration of  military  Justice  In  the  American  Expeditionary  Forces. 

With  best  wishes,  I  am. 

Very  truly,  yours,  E.  H.  Cbowdkb, 

Judge  Advocate  General. 

Yesterday  I  was  also  requested  to  put  into  the  record  the  opinions 
and  meniorjinda  evidencing  my  efforts  at  the  be^rinning  of  tne  war 
to  subject  courts-martial  to  Ipgal  restraint  through  the  establishment 
of  a  revisory  power  in  the  office  of  the  Jud^e  Advocate  Gen«^ral  or 
elsewhere  in  the  War  Department,  and  likewise  the  memoranda  pre- 
pared by  the  Judge  Advocate  General  and  the  Secretary  of  War, 
.supported  by  the  concurrinir  views  of  the  then  acting  Chief  of  Staff 
and  Inspector  General  of  the  Army,  in  opposition  to  such  a  power, 
and  in  which  they  contended,  first,  that  no  such  power  did  exist 
under  the  law,  and  secondly,  that  no  such  power  ought  to  exist. 

I  regarded  all  those  gentlemen  as  thoroughly  reactionary,  and  I 
said  so  at  tlip  time,  and  I  think  the  subsequent  course  of  the  admin- 
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i^tration  of  niilitaiy  justice  during  the  war  will  ajuply  justify  that 
statement.  They  contended  that  no  such  power  ought  to  exist,  be- 
cause in  order  to  secure  discipline  a  conunanding  general  should 
i-tintrol  couils-inartial  and  should  be  permitted  to  do  with  them  as 
lif  pleased.    These  documents  I  have  already  placed  in  this  record. 

In  order  that  this  conunittee  may  more  clearly  see  what  was  at 
issue  then  and  what  is  at  issue  now,  1  would  like  to  read  the  points 
that  were  made  by  me  in  this  opinion — and  when  I  say  "me'^I  am 
not  speaking  pi^rsonally;  I  am  speaking  for  the  oflice  of  the  Judge 
Advocate  General  as  I  presided  over  it — an  opinion  in  which  every 
officer  in  the  department  at  the  time,  except  (ten.  Crowder,  who  was 
in  fact  detached,  agreed.  I  have  inserted  in  the  record  this  brief 
in  support  of  the  original  opinion ;  but  wishing  you  might  know  the 
p4>ints  that  were  made,  I  will  briefly  read  them,  although  these 
points,  of  course,  need  not  be  taken  down. 

(Mr.  Ansell  here  read  to  the  conunittee  from  page  45  of  the  hear- 
ings before  the  Committee  on  Military  Affaii's  of  the  United  States 
Senate  on  trials  by  courts-nuirtial,  the  same  bt  ing  part  of  the  hearing 
of  February  13,  1919,  which  the  stenographer  was  directed  not  to 
report.) 

Mr.  Anselu  I  wish  to  say  here  for  the  benefit  of  the  record,  that 
the  Texas  mutiny  case,  so  called,  was  finally  disposed  of  by  a  memo- 
randum of  the  Secretary  of  War  which  will  be  found  among  these 
exhibits  in  these  Senate  hearings.    Here  it  is.    It  reads  as  follows: 

November  27,  1017. 

"  Afl  a  o«>nv(Miipiit  iiunIo  of  doint;  Jusiice  exists  In  the  instnnt  cases,  I  shaU  l>e 
ttluiX  to  a<*t  In  ivUniicp  u|m»ii  n  UHunI  power  and  leave  this  Inr^^er  question  for 
future  consideration,  informed  liy  the  further  study  wliich  the  Jud«;e  Advocate 
Oeneml  U  icivlnj;  it.  Onllnnrily,  however,  the  extriurtion  of  new  and  large 
gmntiv  of  |iowcr  hy  reinterpretinjt:  fiimlliur  statutes  with  settled  practical  con> 
ytrui-tlon  \»  unwise.    A  frauk  upiieal  to  the  legislature  for  added  ix)wer  is  wiser. 

Bakeb." 

1  wish  the  connnittee  to  notice  the  confusion  that  obtains  in  the 
War  Departnient,  a  confusion  which  seems  to  me  does  not  do  credit 
to  a  man  of  ordinary  intelligence,  not  to  mention  a  lawyer,  to  the 
effec-t  that  nierey  or  clemency — and  military  clemency  is  of  the  vevy 
mild  kind  known  as  the  remission  of  military  jwnalties — is  or  can 
ever  be  **  a  convenient  mo<le  of  doing  justice."  The  Secretary  of  War, 
1  think,  did  act  under  a  misapprehension  here.  At  that  time,  I  know 
from  [M'rsonal  conferences  with  the  Secretary  of  War,  he  did  not  ap- 
pHH^iate  tlie  real  puri)ose  and  legal  effect  of  ptirdon,  and  esix»cially 
this  kind  of  pardon.  He  was  content,  however,  to  be  imposed  upon, 
to  l>e  advised  that  notwithstanding  that  he  conceded  this  trial  was 
til  wrong,  that  the  men  ought  never  to  have  been  tried  at  all,  that 
tlie  judirnient  was  illegal  and,  if  there  had  l)een  any  possible  way  of 
tloinir  it,  sliould  have  been  set  aside,  and  the  whole  prosecution 
f)i<inis«Ml.  nevertheless  he  could  do  nothing  to  reverse  the  illegal  con- 
riction  but  would  let  it  stand,  and  employ  as  a  full  measure  of  jus- 
•  tire  the  rv>nvenient  method  of  remission. 

Vow  let  1155  POO  what  situation  it  left  those  men  in,  men  of  from 
three  to  twentv  years'  ser\nce :  noncommissioned  officers.  If  they  were 
the  right  kind  of  noncommissioned  officers — as  they  were — they  were 
i»st  a«!  proud  of  their  warrants,  and  ought  to  liave  been,  as  T  was  of 
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my  commission  as  brigadier  general.  They  are  entitled  to  the  same 
respect.  They  are  an  essential  cog  in  any  military  machinery.  Non- 
commissioned officers  are  wonderful  men  when  they  are  the  right 
kind  of  men ;  men  of  natural  leadership,  far  more  so  than  many  of 
our  officer  upon  whom  the  stamp  of  sovereignty  has  been  conven- 
tionally placed,  and  who  have  not  worked  up  or  given  any  evidence 
of  leadership.  These  men  were  branded  as  mutineers  by  the  judg- 
ment of  a  court,  irrevocable.  Their  service  terminated  that  moment: 
their  enlistment  was  cut  short;  the  continuity  of  their  service  was  in- 
terrupted; their  continuous-service  pay  had  been  taken  away  from 
them. 

Now,  upon  the  advice  of  the  Judge  Advocate  General— and  I 
evidence  this  only  to  give  you  a  fair  insight  into  the  appreciations 
that  the  War  Department  has  for  justice  to  the  individual — ^the 
Secretary  says  to  these  unjustly  convicted  men:  "I  will  do  con- 
venient justice;  I  will  permit  you  to  reenlist."    They  had  been  out 
of  the  service  all  of  the  time  that  had  elapsed  between  the  date  of 
the  trial  and  the  time  that  I  brought  this  matter  to  the  attention 
of  the  War  Department  and  it  finally  decided  to  take  this  action. 
The.  Secretary  said,  "  I  will  permit  you  to  reenlist  under  a  statute 
which  says  that  when  a  man  has  been  properly  convicted  and  the 
Secretary  of  War  believes  that  he  has  actually  expiated  his  offense 
and  has  come  back  and  has  shown  that  he  is  a  good  man,  the  Secre- 
tary may  then  waive  the  inhibitions  placed  upon  his  reenlistment 
by  the  Act  of  1894,  to  the  effect  that  no  man  who  has  been  dishon- 
orably discharged  from  the  Army  can  be  reenlisted  therein."     So 
the  Secretary  and  his  Judge  Advocate  General,  in  doing  justice 
conveniently,  proceeded  upon  the  ground  that  these  men  were  of 
the  felonious  type  and  had  been  properly  discharged,  and  then  found 
by  way  of  fiction  that  they  had  rehabilitated  themselves.    Thus  these 
men    are    graciously    permitted    their    reenlistment    as    privates, 
in  an  army  from  which  they  had  been  illegally  expelled,  and  in 
which  they  can  start  to' work  up  again.    They  lose,  besides,  their 
right  to  continuous  service  and  continuous  service  pay.     So   that 
the  net  result  is  that  they  are  put  back  into  the  service  by  this 
straining  of  the  statute,  in  order  to  do  some  justice  to  the  men*  but 
they  lose  their  continuous  service,  they  are  branded,  they  have  to 
start  in  as  privates  again,  and  they  are  reallj^  marked  men,  which 
I  think  we  can  all  understand. 

Senator  Lenroot.  Does  that  also  affect  their  retirement  status? 

Mr.  Ansell.  Their  retirement? 

Senator  Lenroot.  Yes. 

Mr.  Ansell.  No,  Senator;  retirement  is  presumed  to  be  the  most 
honorable  of 

Senator  Lenroot.  No,  but  I  mean  as  to  the  benefits  after  retire- 
ment, they  having  been  out  of  service  and  then  reenlisted. 

Mr.  ANSEI4L.  No ;  because  that  depends  upon  a  certain  number  of 
years 

Senator  Lenroot.  Upon  the  number  of  years  in  service? 

Mr.  ANSEUi.  Yes. 

Senator  Lenroot.  And  it  would  affect  their  retirement  as  non- 
commissioned officers? 
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Mr.  An'Seix.  Yes,  certainly;  though  if  at  the  time  of  their  retire- 
ment some  commissioned  officer  should  happen  to  be  favorably  dis- 
posed, he  might  promote  them  and  pass  them  for  I'etirement. 

But  anybody  could  see  that  men  are  .desperately  prejudiced  by  such 
a  i^situation  as  this.  Now,  it  was  a  strange  thing  to  me  that  I  should 
have  to  argue  with  the  authorities  of  the  War  Department  that  this, 
however  convenient,  w^as  not  a  full  measure  of  doing  justice  in  the 
instant  case.  I  say  it  is  strange  to  me  that  you  have  to  argue  with 
any  man  that  forgiveness  of  sin  was  what  tiiose  men  needed,  when 
concededly  they  had  committed  no  sin ;  that  they  were  asking  pardon 
for  transgi'ession  of  a  law  they  had  never  violated.  In  my  mind  it  is 
absurd.  Yet  I  use  this  case  to  illustrate  what  has  been  done  already 
in  between  6,000  and  7,000  cases,  since  flagrant  war  was  over,  by  the 
special  clemency  board,  and  of  which  I  was,  until  I  resigned,  the 
head,  nominallv  at  least. 

I  was  responsible  that  that  much  justice  be  done  the  thousands 
illegally  convicted.    It  is  a  convenient  but  poor  meed  of  justice. 

The  War  Department  takes  great  pride  in  the  fact  that  they  have 
applied  this  remissive  clemency  to  the  point  where  they  have  reduced 
these  illegal  penalties  87  per  cent.  The  average  period  of  confinement 
for  every  person  imprisoned  as  the  result  of  the  sentence  of  a  general 
court-martial  was  7.6  yeai*s,  including  all  offenses,  many  of  them 
trivial.  The  average  was  7.6  years,  excluding,  of  course,  the  im- 
prisonments for  life  and  those  sentences  resulting  fn)m  commuting 
death  sentences  into  imprisonment.  They  have  reduced  those  sen- 
tences until  the  imprisonment  left  is  less  than  13  per  cent  of  the 
original  sentences,  and  the  hue  and  cry  goes  abroad  by  proclamation, 
"See  how  lenient  we  are,"  when,  as  a  matter  of  fact,  applying  noti 
over-meticulous  tests,  but  the  test  that  a  man  of  trained  legal  intel- 
ligence must  apply  in  order  to  achieve  essential  justice,  more  than 
60  per  cent  of  those  cases  were  so  badly  tried  that  no  man — no  fair- 
minded  and  intelligent  man — could  say  that  the  records  can  be  relied 
upon  to  sustain  any  punishment. 

Now,  the  War  Department  hates  to  admit  that  the  basic  motive 
for  clemency  is  to  be  found  in  the  illegality  or  the  unreliability  of 
the  proceedings,  but  has  advertised  to  the  world  that  the  proceedings 
vere  correct,  and  that  these  punishments  had  to  be  given  in  terrorem. 
The  department  says  that  now  that  the  war  is  over  we  can  afford  to 
reduce  them.  Of  course,  the  department  has  been  compelled  to  do 
something,  and  has  done  no  more  than  it  was  compelled  to  do. 

Senator  Chamberlain.  But  the  exercise  of  clemency  does  hot  re- 
move the  stigma  of  guilt,  even  where  there  was  no  evidence  to  sus- 
tain it. 

Mr.  Ansell.  I  am  glad  you  brought  that  up,  sir,  because  the  proc- 
lamation goes  forth  now  that  the  sentence  of  dishonorable  discharge 
is,  as  a  rule,  remitted. 

SenatcM*  Lenkoot.  I  suppose  it  would  be  true,  would  it  not,  that 
in  time  of  war  a  very  much  more  severe  sentence  in  a  given  case 
might  be  proper? 

Mr.  Anseix.  Why,  certainly,  owing  to  the  circumstances.  For 
instance,  I  can  conceive,  as  I  think  we  can  all  conceive,  that  sleeping 
on  post  in  the  immediate  i)resence  of  the  enemy  is  an  entirely  differ- 
ent proposition  from  sleeping  on  post,  during  this  war,  in  the  south- 
west 


120  ESTABLISHMENT  OF  MILITARY  JUSTICE. 

Senator  Lenroot.  Or  beinff  absent  without  leave? 

Mr.  Anselu  Or  being  absent  without  leave,  yes;  exactly  so. 
Therefore  there  must  be  tolerably  large  discretion  as  to  penalties 
that  will  enable  these  courts  to  take  care  of  the  circumstances  sur- 
rounding the  offense.  But  in  this  matter  I  again  call  your  attention 
to  the  report  of  the  Kernan  Board  to  which  the  Secretary  of  War 
himself  has  just  given  unqualified  approval.  They  have  abandoned 
what  I  had  supposed  to  be  not  only  the  good  old  American,  but  the 
commonsense  doctrine  that  the  punishment  ought  to  be  graduated 
to  fit  the  grade  of  the  crime,  and  they  say  you  can  not  grade  military 
offenses. 

They  took,  for  instance,  the  case  that  I  cited  before  the  comiuittee 
last  spring,  which  was  a  case  of  a  man  having  disobeyed  the  order  to 
"stop  smoking  that  cigarette,"  in  the  highly  hostile  environment 
of  a  New  Jersey  camp.  You  can  picture  the  situation;  a  lot  of 
troops,  gi'een  men,  undergoing  training  and  instruction.  Some  of 
them  were  detailed  to  do  kitchen  police,  rather  removed  from  the 
formal  exactions  of  the  military  requirements.  They  were  cooks, 
waiters,  and  so  on.  Nothing  was  hardly  more  natural  than  that  a 
boy  who  was  used  to  smoking  cigarettes  should  put  a  cigarette  in  his 
mouth.  There  was  not  a  powder  factory  around  there  or  a  gasoline 
tank,  or  anything  of  that  sort,    There  was  simply  a  kitchen. 

Some  officer  who  had  been  in  the  service  less  than  three  week-^; — 
although  I  will  assure  you  that  some  of  them  who  have  been  in  the 
service  no  less  than  30  years  give  similar  orders — saw  this  youngster 
with  a  cigarette  and  said,  "  Stop  smoking  that  cigarette."  Offen- 
sive, I  suppose,  to  the  kitchen !  He  had  a  package  of  cigarettes  in 
his  shirt  pocket.  "  Give  me  those  cigarettes."  Well,  the  youngster 
said,  "What  have  you  got  to  do  with  it?  I  will  not  give  you  my 
cigarettes,  and  I  am  not  going  to  stop  smoking  this  cigarette.'^  WHiat 
was  the  result?  That  bov  was  tried  bv  coui-t-martial  and  was  sen- 
tenced  to  be  dishonorably  discharged  from  the  Army  and  to  25  years' 
imprisonment.  The  Kernan  Board  likened  that  to  a  canker  or  to 
gangrene  that  the  surgeon  must  cut  out  le.st  it  spread  to  the  whole 
militarv  bodv  and  result  in  death  to  the  Armv. 

Now,  I  submit  that  that  is  absurdly  far-fetched,  and  that  you  can 
not  apply  any  such  hard  and  fast  rule  as  that.  That  is  the  trouble. 
Whenever  a  government  does  not  discriminate  between  disobedience 
of  orders  as  committed  under  the  circumstances  designated  here,  and 
disobedience  of  an  order  to  a  man  to  take  his  rifle  and  fire  or  charge 
at  the  enemy  on  the  firing  line,  then  it  is  likely  to  lose  the  i-espeot 
and  the  loyal  sentiments  of  intelligent  men. 

Senator  ChamberIuMN.  A  summary  court-martial  was  all  that  was 
necessary,  if  anything,  in  a  case  like  that. 

Mr.  Anseij:^.  Nothing  was  necessary.  Senator,  but  the  application 
of  a  little  common  sense. 

Senator  Chamberlain.  I  say,  if  anything  was  necessary. 

Mr.  Ansell.  They  talk  a  great  deal  about  the  experience  that  a 
man  must  have  had  in  the  line  before  he  is  competent  to  express  an 
opinion  upon  discipline  and  disciplinary  methods,  but  I  wish  to 
say  to  the  committee,  and  for  no  other  purpose  than  attempting  to 
qualify  according  to  their  €>wn  standards,  that  I,  at  the  time  I  had 
come  to  Washington  here,  had  seen  as  much  service  with  troops 
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Hii  any  of  our  generals  with  the  exception  of  about  three.  I  com- 
manded a  company  from  the  time  I  left  the  Military  Academy  for 
three  years,  and  tlien  for  two  years  more ;  and  many  of  these  gen- 
erals had  done  no  more  and  many  less ;  and  I  congratulate  myself 
that  I  commanded  it  without  a  resort  to  courts-martial,  even  sum- 
mary courts,  except  in  the  rarest  instances.  Now,  they  come  heixs 
and  would  have  you  simply  be  impressed  by  their  expertness.  I 
should  hope  that  the  conniiittee  might  remember  the  lawyer's  adage 
that  you  should  never  be  afraid  to  cross-examine  your  expert,  and 
e-pecially  your  military  expert.  They  are  the  "'easiest''  experts  in 
the  wo.rld. 

Take  our  generals.  The  mere  fact  that  a  man  is  a  major  general,  or 
wrtainly  the  mere  fact  that  he  was  a  major  general  up  to  the  beginning 
of  this  war,  when  some  of  them  did  see  .some  service,  was  indicative 
of  little  more  than  a  long  time  conformance  to  a  system  which  in 
it^'lf  tended  to  arrest  mentiil  and  professional  development.  It  is 
a  well  known  fact  in  the  Army,  a  fact  obvious  to  any  man  who  has 
e\pr  served  in  it,  that  the  weakest  grade  in  the  Army  of  the  United 
States  is  the  grade  of  general  officers.  Why,  the  curve  from  the  time 
tliose  gentlemen  leave  AVest  Point  until  the  time  they  retire  would 
run  up,  reaching  its  height  probably  10  or  12  years  after  their 
eraJuiition  from  the  military  academy,  during  which  period  the 
mere  incapacity  of  youth  to  conform  easily  to  the.se  established 
rules,  and  the  power  of  youth  to  retain  some  mental  resiliency,  en- 
able a  man  to  advance,  and  then  drops  almost  abruptly  downward 
until  it  about  reaches  the  zero  line.  I  think  I  might  be  permitted 
to  say.  because  with  entire  accuracy  it  can  be  said,  that  many  of. 
our  generals  are  jokes  to  everybody  else  in  the  world  except  our- 
selves and  themselves. 

So  the  very  gentlemen  who  make  this  Keman  report,  and  who  testi- 
fied before  the  committee  of  the  American  Bar  Association,  have 
reported  to  the  War  Department,  and  will  have  the  temerity  to  appear 
before  this  committee  and  tell  it,  that  all  of  this  criticism  is  unin- 
formed opinion.  That  is  what  they  call  it,  "  uninformed  opinion." 
Senator  Chamberlain's  opinion  is  uninformed !  My  opinion  is  unin- 
fonned!  I  have  seen  quite  as  much  service  in  the  line  as  most  of 
them,  and  have  had  a  hundred  times  their  court-martial  experience, 
as  a  member  of  a  court,  as  the  prosecutor,  and  as  counsel  for  the  ac- 
cused. No  man  in  the  Army  has  had  my  court-martial  experience. 
But,  above  all,  as  Acting  Judge  Advocate  General,  in  a  sense,  during 
this  war,  sitting  at  the  office  where  all  these  lines  of  discipline  finally 
met  I  kept  tab  on  every  division  and  every  court-martial  in  every 
locality.  Assuming  a  man  to  be  a  man  of  fair  intelligence  and  com- 
petency and  interest,  what  better  place  could  he  have  found  to  ob- 
x'ne  and  form  an  intelligent  opinion  upon  the  state  of  discipline  in 
the  Army  than  that  office  to  which  all  these  records  came,  the  office 
charged  with  the  duty  of  looking  over  them  and  ascertaining  what 
they  really  meant  ?  Ten  thousand  outcries  from  the  victims,  "  Unin- 
formed opinion !  " 

Senator  Lenroot.  I  do  not  quite  follow  you.  General,  as  to  lack  of 
experience  of  general  officers  in  the  line. 

Mr.  AxsELu  Where  have  they  had  experience,  Senator,  might  I 
ask?    Look  at  our  Army.    Up  until  the  beginning  of  this  war  it  was 
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scattered  throughout  the  country  in  small  garrisons,  so  that  a  man 
as  a  line  commander  seldom  or  never  commanded  anything  larger 
than  a  company.  From  there  he  went  to  command  a  body  of  terri- 
tory known  as  an  Army  post.  He  seldom  went  with  troops.  He 
engaged  himself  largely  in  looking  out  for  the  post  and  conforming 
to  the  thousand  and  one  details  of  the  care  of  the  post,  including  land- 
scape gardening.  If  he  should  have  been  so  fortunate  as  to  be  pro- 
moted to  the  rank  of  brigadier  general  in  his  later  days — and  I  assure 
you  that  this  kind  of  life  did  not  tend  to  develop  men  with  the  Quality 
of  leadership  which  must  be  developed  to  make  real  commanaers  of 
men — ^he  became  then  a  department  commander,  again  conunanding 
ten-itory,  and  sitting  in  a  chair  at  his  desk,  as  much  so  as  any  lawyer 
sits  at  his  chair  at  his  desk,  and  busying  himself  with  the  thousand 
and  one  administrative  requirements  that  simply  clog  our  peace-time 
administration  of  the  Army — red  tape,  as  it  is  called. 

Senator  Lenroot.  I  understand  that,  but  I  had  assumed  that  every 
general  officer  must  have  had  a  considerable  experience  as  a  com- 
pany commander. 

Mr.  An  SELL.  Yes ;  as  a  company  commander. 

Senator  Lenroot.  What  would  be  the  average  length  of  time  that 
an  officer  would  have  been  a  company  commander  before  he  got  out 
of  touch 

Mr.  Ansell.  Since  the  General  Staff  act  went  into  effect  in  190;^ 
the  best  officers  of  our  Army  have  spent  a  large  part  of  their  time  on 
detached  duty  and  staff  duty;  but  the  point  I  was  making  was  not 
so  much  the  length  of  time  when  a  man  commanded  as  it  was  the 
number  of  men  that  he  commanded  and  the  character  of  the  com- 
mand. To  say,  for  instance,  before  the  beginning  of  this  war  that  a 
major  general  commanded  the  Department  of  the  East  meant  no 
more  than  to  label  that  man  as  a  chief  administrator,  a  paper  man, 
a  red-tape  artist,  and  that  is  all  there  is  to  it. 

Senator  Chamberlain.  Was  there  a  single  general  officer  that  had 
ever  commanded  a  division  prior  to  our  entrance  into  this  war? 

Mr.  Ansell.  Senator,  we  never  had  a  division  prior  to  our  en- 
trance into  this  war.  We  labeled  that  heterogeneous  collection  of 
troops  on  the  Mexican  border  at  one  time  a  division,  which  Gen. 
Persning  commanded.  But  no  professional  soldier  would  ever  call 
that  a  division. 

Senator  Chamberlain.  Have  we  many  general  officers  who  had 
experience  in  the  Spanish  War  ? 

Mr.  Ansell.  No;  very  few.  Your  mind,  of  course,  goes  at  once  to 
Gen.  Wood,  who  was  the  most  distinguished  of  them,  who  was  a  regi- 
mental commander  in  that  war. 

Senator  Chamberlain.  Regimental  ? 

Mr.  Ansell.  Yes;  after  Col.  Roosevelt.  And,  of  course,  you  have 
Gen.  Pershing,  who  had  such  command  as  we  had  in  the  Philippines. 
The  command  in  the  Philippines  was  not  the  kind  of  command  that 
required  genei'al  leadership  such  as  this  war  required,  for  instance. 
It  was  a  bushwhacking,  guerilla,  all  the  time. 

The  only  point  that  I  make  is  that  we  ought  not  to  get  the  idea 
that  merely  because  a  man  is  labeled  a  major  general  he  is  of  such 
superior  quality  that  his  word  must  be  taken  and  he  must  not  be  sub- 
jected to  the  cross-examination  which  an  expert  ought  to  be  subjected 
to,  because  I  will  assure  you  that  I  am  quite  as  good  a  man  as  a 
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lieutenant  colonel  as  I  was  when  I  was  a  brigadier  general ;  and  the 
experience  is  about  the  same. 

•Senator  Lenroot.  That  is  to  say,  in  your  opinion  he  is  no  better 
qualified  than  a  captain  would  be? 

Mr.  Ansell.  Less  qualified,  I  think  I  should  prefer  a  captain  who 
is  in  immediate  contact  with  his  men. 

I  have  taken  a  great  deal  of  time  on  this.  It  is  a  matter  that  I 
had  wanted  to' say,  however. 

I  had  commenced  reading  the  points  of  this  brief.     [Reading:] 

II.  It  is  as  regrettable  as  it  is  obvious  that  those  who  oppose  my  views  do 
■ot  Tlsion  in  the  administration  of  military  Justice  what  the  new  Army  of 
America  wiU  require,  nor  do  they  even  see  what  the  present  is  revealing. 
They  are  looking  backward  and  taking  counsel  of  a  reactionary  past  whose 
guldiince  will  prove  harmful  if  not  fatal. 

The  first  of  the  several  points  under  that  is : 

(1)  The  views  of  the  AsKistant  Chief  of  Staff  and  the  Inspector  General 
savor  of  professional  absolutism. 

And  they  did.  I  have  never  known  men  to  have  such  crystallized 
views.  To  undertake  to  point  out  the  difference  between  the  old 
Army  and  the  new  Annv  to  those  men  was  to  talk  to  men  who  sim- 
ply could  not  understand.    They  would  not  consider  it.     [Reading :] 

(2)  The  opposing  legal  views  are  anachronistic;  they  are  given  a  backward 
fdant  through  undue  deference  to  the  theory  of  an  illustrious  text  writer  as 
to  the  nature  of  courts-martial,  a  theory  which  civil  Jurisprudence  has  never 
adopted  but  distinctly  denied. 

I  have  referred  there  to  an  officer  whom  you  gentlemen  will  hear 
more  of  if  these  hearings  are  to  include  calling  those  who  insist  upon 
supporting  the  existing  system — Col.  Winthrop,  who  was,  indeed, 
the  Blackstone  of  the  Army,  a  man  of  great  capacity  to  express  him- 
self, and  who  was  also  a  keen  legal  reasoner.  But  Col.  Winthrop 
was  first  a  military  man,  and  he  accepted  easily  and  advocated  the 
view  that  courts-martial  are  not  courts,  but  are  simply  the  right 
hand  of  a  militarv  commander.  The  best  reason  that  that  author 
ever  gave  for  that  view — ^the  best  legal  reason — was  what  I  adverted 
to  yesterday.  He  said  that  they  are  not  a  part  of  the  Federal 
judiciary  because  they  are  not  organized  under  the  judiciary  clause 
of  the  Constitution,  which  of  course  is  obvious,  and  then  he  follows 
that  with  a  nan  aequUur^  "  therefore  they  belong  to  the  power  of 
militar}'  command,  an  executive  agency;  "  when,  ot  course,  that  same 
line  of  reasoning  would  have  led  to  the  c(mchision  that  the  territorial 
courts  are  not  judicial  bodies  at  all,  are  not  governed  by  law,  but  are 
executi%'e  agencies,  l)ecause  they,  too,  are  not  organized  under  the 

t'udiciary  clause  of  the  Constitution  but  under  the  territorial  clause. 
)y  Congre«5,  empowered  to  govern  the  territories  and  dispose  oi 
them:  and  since  the  coiii-ts  of  the  District  of  Columbia  here  are  not 
organized  under  the  judiciary  clause  of  the  Constitution,  but  under 
that  clau.se  of  the  Constitution  that  empowers  the  Congress  to  set 
aside  this  District  here  and  govern  it,  they,  too,  are  not  courts  but  ex- 
ecutive agencies.  Obviously,  it  would  be*  anarchy  to  hold  that  these 
oourts  are  not  courts  because  they  are  not  the  usual  Federal  courts 
that  we  have.  They  are  courts,  and  are  governed  by  principles  of 
Uw  just  as  much  as  the  Federal  courts  are. 
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I  will  hurriedly  pass  over  the  points  in  my  Brief  on  Revisory 
Power.    The  first  point  of  the  brief  was  as  follows: 

I.  The  action  taken  by  the  Secretary  of  War  on  the  advice  of  the  Judge  Ad- 
vocate General  has  bet^i  taken  under  very  evident  inisappreliension.  Such  ac- 
tion is  predicated  upon  tlie  correctness  of  conviction,  and  the  acecptauce  of  such 
an  act  of  grace  by  these  innocent  men  necessarily  implies  a  confession  of  guilt  of 
a  crime,  which,  upon  \vell-establishe<l  principles  of  law  and  justice,  they  never 
committed.    Justice  is  a  matter  of  law  and  not  of  executive  favor. 

That  seems  obvious.    The  second  point  is  as  follows : 

II.  It  is  as  regrettable  as  it  is  obvious  that  those  who  opi>ose  my  views  <lo 
not  vision  in  the  administration  of  military  justice  what  the  new*  Army  of 
America  will  require,  nor  do  they  even  see  what  the  present  is  revealing.  They 
are  looking  backward  and  taking  counsel  of  a  reactionary  past  whose  guidance 
wiU  prove  harmful  if  not  fatal. 

And  under  this  point  I  discussed  these  propositions: 

(1)  The  views  of  the  Assistant  Chief  of  StaflF  and  tlie  Inspe<tor  General 
savor  of  professional  absolutism. 

(2)  The  opposing  legal  views  are  anachronistic;  they  are  given  a  backward 
slant  through  undue  deference  to  the  theory  of  an  illustrious  text  writer  as  to 
the  nature  of  courts-martial,  a  theory  which  civil  jurisprudence  lias  never 
adopted  but  distinctly  denied.  (See  Dynes  r.  Hoover,  20  How,  82:  Keyes  v. 
U.  }S.,  lOi)  V.  S..  340;  McOlaughry  r.  Deming.  186  U.  S..  C2.) 

(8)  The  teacldngs  which  followed  UT)on  the  premise  that  courts-martial  are 
executive  agencies  have  all  been  disproved  by  the  Supreme  Court  of  the  United 
States,  tliough  this  department  still  clings  to  them. 

Those  teachings  were: 

(a)  That  courts-martial  were  not  courts  at  all  in  any  proper  sense  of  the 
term ; 

(b)  That,  therefore,  they  tried  an  act  In  its  military  aspects  alone  and  not 
the  full  resultant  crime  recognized  as  such  by  general  public  law ; 

(c)  That,  therefore,  judgments  of  courts-martial  could  not  be  pleaded  by  a 
soldier  in  bar  of  trial  by  a  Federal  court:  and 

{(1)  Being  executive  agencies,  they  are  subject  to  the  power  of  command. 

Those  teachings  were  all  wrong,  and  the  sooner  we  abandcm  them  the  better. 

(a)  Courts-martial  are  courts  created  by  Congress,  sanctioned  by  the  Consti- 
tution, and  tlielr  judgments  are  entitled  to  respect  as  such,  f  llunkle  r.  United 
States.  122  U.  S.  r>4.3.  Tmo;  McCloughry  v.  Deming,  186  U.  S.  49.  (i8:  Kx  parte 
Reed,  100  U.  S.  13,  21 :  Swaim  r.  Unitefl  States,  165  U.  S.  558;  Keyes  v.  United 
States,  109  U.  S.  336.  340;  (irafton  i\  United  States,  20(J  U.  S.  333,  348;  Smith  t\ 
Whitney,  116  U.  S.  167,  178.) 

(h)  Courts-martial  do  not  try  simply  for  the  crime  in  its  military  aspects, 
but  for  the  full  and  comjilcte  offense  as  recogiiizeil  by  the  law  of  the  land. 
(Ex  parte  Mas<m,  lO.l  V.  S.  696;  Carter  r.  Roberts.  177  U.  S.  496;  Carter  v, 
McClougliry,  16;^  U.  S.  36');  Grafton  r.  United  States,  333,  348.) 

(a)  The  judgment  of  a  court-martial  being  a  c(miplete  adjudication  by  a  com- 
petent tribunal  of  the  otTense  as  known  to  the  law  of  tlie  land,  is  a  bar  against 
a  second  trial  in  any  court  of  the  United  State-.  (Grafton  r.  United  States, 
206  U.  S.  333.  34S. ) 

Tliese  cases  prove  conclusively  that  a  court-martial  Is  a  judicial  tribunal  of 
vast  powers,  whose  jurisdiction  extends  to  all  who  may  belong  to  or  are  re- 
tained in  our  forces,  afTecting  the  life  and  liberty  at  the  pre  ent  time  ot  mil- 
lions; and  that  this  jurisdiction  extends  to  all  conduct  of  such  persons,  without 
di.-tlnctlon  between  civil  and  military  aspects.  This  office  and  the  Army  prior 
to  the  Grafton  case  had  regarded  it  as  settled  law  and  justice,  and  sternly 
opposed  the  contrary  view,  that  a  soldier,  though  tried  and  punished  l)y  court- 
martial,  could  again  be  trie<l  and  punished  by  Federal  civil  courts  without 
infringing  his  constitutional  rights  and  his  rights  to  justice. 

I  think  there  is  nothing  more  difficult  to  understand  in  this  world 
than  the  great  gulf  between  the  Army  and  our  civil  functions  of 
government.  There  is  nothing  more  obvious  to  the  lawyer  than  this, 
that  the  War  Department  says  that  courts-martial  are  one  thing, 
fundamentally,  and  the  Supreme  Court  of  the  United  States  upon 
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every  oppoilunitv  says  diametrically  the  opposite;  and  yet  the  con- 
tact l)et  ween  civil  and  military  authority  is  so  remote  that  the  mili- 
tary view,  as  a  practical  matter,  dominates,  and  there  is  no  way  of 
checking  it.  There  is  no  way  that  a  civil  court  of  the  United  States 
can  imiK)se  its  view  upon  a  military  court  except  in  the  one  case 
whei-e  the  military  court  is  absolutely  destitute  of  jurisdiction,  and 
a  man  imprisoned  by  its  judgment  applies  for  a  writ  of  habeas  corpus 
and  thus  gets  a  collateral  review^  of  the  judgment  of  the  court-martial. 

Senator  (^iiamberlain.  You  mean  under  the  law  now? 

Mr.  AxsFXL.  Yes;  I  mean  under  the  law  now. 

Senator  Chambkri^in.  But  Congi'ess  has  the  power  to  bring  about 
a  change. 

Mr.  AxsEUi.  Absolutely;  it  is  a  remarkable  fact  that  the  courts- 
martial  of  England  are  subject  to  review  by  the  civil  couits  not  only 
by  way  of  the  writ  of  habeas  corpus  but  by  writ  of  certiorari,  by  the 
writ  of  prohibition,  and  by  the  other  common-law  remedies;  tliat 
the  relation  of  military  justice  to  the  civil  judicial  authority  there  is 
such  as  to  i)ermit  that  course.  Of  coui*se,  the  civil  authority  is  leather 
reluctant  to  intervene,  as,  indeed,  it  ought  to  be. 

Senator  Lexroot.  At  some  point  in  this  hearing  could  you  put  in 
the  English  articles  of  war  as  thev  now  exist? 

Mr.  Anseix.  It  is  called  the  Army  Annual  Act,  nowadays.  The 
old  term  has  been  abolished. 

As  showing  you  the  inherent,  fundamental  character  of  a  couit- 
niai-tial  as  ivvicwed  by  the  Supivme  Court  of  the  TTnited  States  I 
would  refer  you  to  the  following  cases: 

Kunkle  r.  I'liitiHl  Stat«*s.  122  V.  S.  .>43.  .Vm;  McClouKliry  r.  DomliiK,  180 
V.  S.  UK  tiS:  ex  parte  Keod.  1(X)  V.  S.,  13,  21;  Swulm  r.  Vn\tQi^  States,  la^) 
r.  S.  5.^»8:  Koyes  r.  Vniteil  States.  100  V.  S.  ^Hl  340;  Grafton  r.  Unite<l 
Stales.  2I«;  V.  S.  3.S,T  ^48;  Smith  r.  Whitney.  110  U.  S.  107,  178. 

Ex  jMirte  Mason.  10.")  V.  S.  090;  (barter  r.  Uol)erts.  177  W  S.  49<J;  Carter  r. 
Mi-<'lon;:!iry.  HW  I'.  S.  :{Cm;  (irafton  v.  VniUnX  States,  3.33,  348. 

To  show  you  how  far  removed  we  of  the  Army  are  from  civil 
appreciation,  I  would  cite  a  leading  case  in  military  law,  the  Graf- 
toA  case.  ((Jrafton  v.  United  Stiites,  206  U.  S.  333,  348.)  There 
was  involved  in  that  case  an  issue  in  which  I  was  then  ana  still  am 
deeply  interested,  and  that  is,  the  very  character  of  these  courts- 
martial,  and  how  far  those  principles  ox  the  Bill  of  Rights  and  the 
other  principles  of  the  law — common  law,  Anglo-American  law — are 
applicable  to  these  courts-maitial,  in  order  to  secure  a  fair  trial. 
I  say  this  w^as  the  issue  involved.  Speaking  concretely,  the  issue 
was  whether  a  man  who  had  been  once  tried  by  court-martial  and 
subsequently  tried  by  a  civil  court  of  the  Philippines  under  the 
sovereignty  of  the  United  States,  was  entitled  to  the  protection  of 
that  clause  of  the  Constitution  against  double  jeopardy.  It  had 
long  l>een  and  still  is  the  contention  of  the  so-called  lawyers  of  the 
War  Department  that  not  one  single  clause  or  legal  principle  in  the 
Constitution,  in  the  Bill  of  Rights,  or  any  other  of  these  ancient 
documents  that  have  come  down  to  us  as  a  part  of  our  birthright,  to 
secure  our  lil)erties  against  government,  not  one  is  applicable  to 
courts-martial — including  this  great  protection  against  second  trial. 
Here  are  two  courts  sj^ringing  from  a  common  sovereignty,  tlio 
roiirt-martial  and  the  civil  court  of  the  Philippines.  This  soldier 
had  been  tried  and  acquitted  by  a  court-martial  of  manslaughter. 
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I  will  hurriedly  pass  over  the  points  in  mj'  Brief  on  Revisory 
Power.    The  first  point  of  the  brief  was  as  follows : 

I.  The  action  taken  by  the  Secretary  of  War  on  the  ndvl(*e  of  the  .Turtle  Ad- 
vocate General  has  l)een  taken  under  very  evident  misapprehension.  Such  ac- 
tion is  predicated  upon  the  correctness  of  conviction,  and  the  acecptance  of  such 
an  act  of  grace  by  these  innocent  men  necessarily  Implies  a  confession  of  guilt  of 
a  crime,  which,  upon  well-established  principles  of  law  and  jiistlce,  they  never 
committed.    Justice  Is  a  matter  of  law  and  not  of  executive  favor. 

That  seems  obvious.    The  second  point  is  as  follows : 

II.  It  is  as  regrettable  as  it  Is  obvious  that  those  who  oppose  my  views  do 
not  vision  in  the  administration  of  military  justice  what  the  new  Army  of 
America  will  require,  nor  do  they  even  sec*  what  the  present  is  revealing.  They 
are  looking  backward  and  taking  counsel  of  a  reactionary  past  whose  guidance 
will  prove  harmful  If  not  fatal. 

And  under  this  point  I  discussed  these  propositions : 

(1)  The  views  of  the  Assistant  Chief  of  Staff  and  the  Inspector  General 
savor  of  professional  absolutism. 

(2)  The  op|x>Hing  legal  views  are  anachronistic;  they  are  glveti  a  backward 
slant  through  undue  deferen(*e  to  the  theory  of  an  illustrious  text  writer  ns  to 
the  natun*  of  courts-martial,  a  the<^ry  which  civil  jurisprudence  has  never 
adopted  but  distinctly  denied,  (See  Oynts  r.  Hoover,  20  How,  S2:  Keyes  v. 
U.  S.,  lOJ)  U.  S..  340;  ]McClaughry  r.  Deming,  18(>  U.  R.,  C2.) 

(3)  The  teachings  which  followed  ui)on  the  premise  that  courts-martial  are 
executive  agencies  have  all  been  disproved  by  the  Supreme  Ocmrt  of  the  I'nited 
States,  though  this  department  still  clings  to  them. 

Those  teachings  were: 

(a)  That  courts-martial  were  not  courts  at  all  in  any  proper  sense  of  the 
term; 

(b)  That,  therefore,  they  tried  an  act  in  its  military  aspects  alone  and  not 
the  full  resultant  crime  recognized  as  such  by  general  public  law ; 

(c)  That,  tlierefore,  judgments  of  courts-martial  could  not  be  pleaded  by  a 
.soldier  in  bar  of  trial  by  a  Federal  court ;  and 

{(1)  Being  executive  agencies,  they  are  subject  to  the  power  of  command. 
Those  teachings  were  all  wrong,  and  the  sooner  we  abandon  them  the  better. 

(a)  Courts-martial  are  courts  created  by  Congress,  sanctioned  by  the  Consti- 
tution, and  their  judgments  are  entitled  to  respect  as  such,  (llunkle  r.  United 
States,  122  U.  S.  543.  555;  McCloughry  r.  Peming,  1S(5  V.  S.  49.  (5S ;  Kx  parte 
Keed,  100  U.  S.  13,  21 ;  Swaim  v.  United  States,  165  U.  S.  558;  Keyes  v.  Unite4l 
State.s,  109  U.  S.  33(J,  340;  Grafton  r.  Unittnl  States,  20f5  U.  S.  3,33,  348;  Smith  r. 
Whitney,  116  U.  S.  167,  178.) 

(b)  Courts-martial  do  not  try  simply  for  the  crime  in  its  military  aspects, 
but  for  the  full  and  compl<»te  olTen.se  as  recognized  by  the  law  of  the  land. 
(Ex  parte  Mas(»n.  105  U.  S.  696;  Carter  r.  Roberts,  177  U.  S.  496;  Carter  v. 
McCloughry,  163  U.  S.  365;  Grafton  r.  United  States,  333,  34S.) 

(c)  The  judgment  of  a  court-martial  being  a  complete  adjudication  by  a  com- 
petent tribunal  of  the  ofTense  as  known  to  the  law  of  the  lanjl,  is  a  bar  against 
a  second  trial  in  any  court  of  the  United  State--.  (Grafton  r.  United  States, 
20(5  IT.  S.  333,  348. ) 

These  cases  i>rove  conclusively  that  a  court-martial  Is  a  judicial  tribunal  of 
vast  powers,  whose  jurisdiction  extends  to  all  who  may  belong  to  or  are  re- 
tained in  our  force.**.  anVcting  the  life  and  liberty  at  the  pre  ent  time  (»f  mil- 
lions; and  that  this  jurisdiction  extends  to  all  conduct  of  such  persons,  without 
distinction  between  civil  and  military  aspects.  This  office  and  the  Army  prior 
to  the  Grafton  case  had  regarded  It  as  settled  law  and  justice,  and  sternly 
opposed  the  contrary  view,  that  a  soldier,  though  tried  and  puui.*«he»l  by  court- 
martial,  could  again  be  tried  and  punished  by  Federal  civil  courts  without 
infringing  his  constitutional  rights  and  his  rights  to  justice. 

I  think  there  is  nothing  more  difficult  to  understand  in  this  world 
than  the  great  gulf  between  the  Army  and  our  civil  functions  of 
government.  There  is  notliing  more  obvious  to  the  lawyer  than  this, 
that  the  War  Department  says  that  courts-martial  are  one  thing, 
fundamentally,  and  the  Supreme  Court  of  the  United  States  upon 
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But  the>e  younjr  lioys,  under  the  circumstances,  knew  that  it  was 
\erv  unlikely  that  they  would  be  given  capital  punishment.  Of 
<vnir^i\  they  never  contemplate<l  capital  punishment,  because  the 
Army  did  not  contemplate  it  at  that  time. 

Without  going  into  the  illegalities  of  these*  trials,  I  will  say  that  I 
^M<jte  a  nieniorandum  and  an  officer  for  whose  legal  ability  Gen. 
('row<ler  has  a  very  high  regard  also  wrote  another,  and  said  that 
it  would  l»e  the  verv  height  of  injustice  to  execute  these  men. 

Ijet  us  see  what  happened  when  the  i-ecords  got  here.  When  the 
i-ec^irds  came  to  him  was  the  Judge  Advocate  of  the  Army  an  inde- 
jwndent  judge  in  this  matter?  No.  The  first  thing  he  did  when  he 
goi  these  records  was  to  write  up  a  review  of  all  four  cases,  sustaining 
the  legality  of  the  proceeding. 

Senator'Cii.\MiiKRi^\iN.  Did  he  do  that  himself^ 

Mr.  Ansklu  I  have  no  iflea.  I  only  know  that  he  signed  it  and 
acted  on  it.  But  he  left  the*  final  paragraph,  the  i-ecommending  para- 
graph, blank.  Then  he  writes  a  note  to  the  Chief  of  Staff,  saying,  "  I 
have  got  the  four  death  cases  from  France.  Thev  ai"e  cases  in  which 
the  comnumding  general  in  France  is  very  nuidi  interested,  and  is 
insi>ting  ui>on  tlie  execution  of  the  death  penalty.  I  think  it  would 
l>e  very  unfoilimatc,  indeed,  if  the  War  I)ei)artment  did  not  have 
oni»  mind  about  these  cases  and  agree  to  uphold  the  hands  of  (ien. 
IVrshing.'' 

Ami  in  that  note  (len.  Crowder  asked  (len.  March  for  a  confei*ence 
on  the  subj<H.'t,  that  they  might  reach  an  agreement. 

Here  was  your  judge  spi^aking,  "  We  ought  to  agive  to  uphold  the 
hauils  of  the  commanding  general,  regardless  of  the  merits. 

Senator  Ciiambf.klain.  Was  that  aside  from  his  review  of  the 

r:iM»s  i 

Mr.  AxsKLL.  Yes;  that  was  a  note  that  he  wrote  on  April  5  to 
<MMi.  March,  Chief  of  Staff,  the  ultra  militiiry  man,  of  course,  and 
.I-*  he  fMight  to  l>e,  and  a  man  of  no  judicial  appreciation.  I  mean  his 
nlli«i«  contemplates  none.  I  am  not  talking  aoout  the  man,  of  course. 
T1m»  Judge  Advocate  General  said.  "We  ought  to  agree  to  support 
the  hancls  of  Oen.  Pershing  in  these  cases/'  notwithstanding  the 
fact  that  Gen.  Pershing  under  the  law  did  not  have  any  more  to  do 
with  that  case  than  you  or  I.  The  Chief  of  Staff  and  the  Judge 
AilviK-ate  (leneral  the  next  day  did  confer  on  these  cases,  as  the 
Judge  Advocate  General  had  requested,  and  the  Judge  A<lvocate 
^icnoral  of  the  Anny  thereupon  returned  to  his  office  and  filled  in  the 
Idank  jmragraph  with  a  recommendation,  ''I  reconunend  that  these 
iii»*r.  die." 

Whi*ii  I  heard  alM)ut  this  I  wrote  this  memorandnm.  1  ha<l  n.»ver 
^-i'U  the  ca<es  liefore,  notwithstanding:  the  contrarv  testimonv  of  sonu* 
i»f  tin*  offic«»rs  l)efon»  your  committc"  l:»st  year  intent  u])oii  (»xcusmg 
<  icn.  CiiAvder's  part  in  Mich  transactions,  lH»eau>e  at  the  time  they 
\v4»re  given  this  original  consideration  I  wa>  in  Canada:  antl  lM»caust» 
also,  not  lH»ing  in  favor,  the  cas<»vi  were  not  sent  to  me.  Col.  Mays,  who 
was  P»y  a.s^^i^tant  in  the  otfice.  has  recently  returned  here  :in«l  t(»stiiied 
fi*fore  the  Insjxrtor  (ieneral  to  th«»  effect,  m)  he  :ulvis(»>  me.  tliat  1 
tipvt-r  tfiuld  have  M»en  thoM»  ircord^.  becj:ns.»  the  ofVuer  who  reviewed 
them  brought  them  to  him  and  not  t<»  U'e.     These  <:i<e*s  did  n(»t  come 
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The  civil  courts,  rather  antagonistic  to  that  course  and  to  the  mili- 
tary authorities,  anyway,  took  jurisdiction,  indicted  the  man  for 
murder,  and  proceeded  to  try  him  for  the  same  homicide.  The  au- 
thority of  the  lower  courts  was  to  the  effect  that  courts-martial  tried 
not  for  the  general  offense  against  the  law  of  the  land,  but  simply 
for  a  violation  of  the  special  code — the  code  of  the  Army.  That  is, 
if  a  soldier  killed  another  soldier,  or  somebody  else  for  that  matter, 
and  the  military  authorities  took  jurisdiction,  they  took  jurisdiction 
to  try  him  not  for  murder  or  some  other  degree  of  unlawful  homi- 
cide against  the  general  law  of  the  land,  but  for  that  violation  of 
this  special  military  code  here,  and  tried  him  in  the  military  aspect, 
leaving  the  civil  court  to  try  him  for  the  general  civil  aspect;  and 
that  was  the  general  War  Department  view,  flowing,  of  course^  from 
the  fact  that  courts-martial  are  not  courts  but  are  simply  military 
agencies  designed  to  redress  the  injury  according  to  the  will  of 
some  commanding  officer,  and  that  view  had  been  so  imposed,  so 
circulated,  so  ably  supported  by  organized  government,  namely,  the 
War  Department,  that  many  of  the  lower  courts  had  adhered  to  it. 

So  this  case,  the  Grafton  case,  brought  up  the  very  question.  I 
applied  to  be  counsel  for  Grafton  in  that  case  because  we  were  all 
contributing  money  to  hire  him  counsel,  and  I  was  not  able  to  con- 
tribute very  much.  A  great  question  was  involved  and  I  wanted 
to  present  it;  and  the  War  Department  would  not  permit  me.  But 
the  court  held  in  that  case  that  a  court-martial  was  a  couit;  that 
the  offense  for  which  this  man  had  been  tried  was  the  offense  against 
the  law  of  the  land,  notwithstanding  the  fact  that  the  authority 
for  trial  sprang  out  of  these  Articles  of  War,  and  that  no  other  court 
of  the  same  sovereignty  could  come  along  and  try  him  again  for  the 
same  offense  without  placing  itself  in  the  way  of  this  inhibition 
against  double  jeopardy,  and  dismissed  the  entire  proceedings. 

The  court  took  occasion  to  say  this : 

We  base  our  decision  not  upon  the  fact  that  this  clause  of  the  Constitution 
of  the  United  States  has  been  carried  to  the  Phlllpphies  by  congressional  enact- 
ment; we  do  not  base  this  decision  upon  the  fact  that  ('ongress  has  enacted, 
in  the  old  fortieth  article  of  war,  an  Inhibition  a^^ainst  double  jeopardj\  •We 
base  it  upon  the  fact  that  the  Constitution  of  the  United  States  applies,  regard- 
less of  legislation. 

And  yet,  apparently,  the  Jud^e  Advocate  General's  Department 
of  the  Army  up  until  recently  had  never  seen  the  great  point  of 
that  case.  They  would  not  permit  the  disapproval  of  a  court-mar- 
tial proceeding  upon  the  ground  that  the  fundamental  rights  of  the 
man  had  been  violated,  because  they  contended  that  the  fundamental 
rights  of  a  man  before  a  court-martial  were  not  fundamental  rights: 
they  were  not  rights  guaranteed  to  him  by  the  Constitution,  at  all. 
In  other  words,  the  measure  of  right  that  a  man  had  before  a  court- 
martial  was  to  be  found  in  what  Congress  had  mandatorily  dwlared 
to  be  the  right  of  the  man.  But  the  Supreme  Court  said  that  if 
Congress,  even  with  its  full  power  to  make  rules  and  regulations  for 
the  government  of  the  Anny,  should  undertake  to  say  that  a  man 
could  be  tried  a  second  time  for  the  same  offense,  it  would  be  re- 
strained by  this  constitutional  clause  against  double  jeopardy. 

Senator  Chamberlain.  You  said  that  that  view  was  entertained 
until  recently.    What  did  you  mean  b}^  that? 
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Mr.  Ansell.  I  mean  by  that,  that  I  as  Acting  Judge  Advocate 
General  fought,  backed  by  the  authority  of  the  Grafton  case,  to  the 
]X)int  where  I  have  gotten  a  partial  recognition,  at  least,  of  these 
rights,  the  right  to  counsel,  the  right  to  a  fair  trial,  the  right  to 
have  witnesses. 

Senator  Chamberlain.  Only  recently  the  President,  within  the 
last  month,  I  understand  from  the  press  has  issued  an  order  that  no 
corainanding  officer  hereafter  should  disapprove  and  send  back  the 
papers  in  a  case  and  order  a  retrial  of  a  man  who  had  been  acquitted. 

Air.  An  SELL.  Yes ;  although  that  has  been  agitated  for  18  years,  I 
know,  and  the  War  Department  has  insisted  that  that  was  a  proper 
thing,  and  the  Judge  Advocate  General  of  the  Army,  in  the  very 
hearmgs  before  the  committee,  beginning  in  1912  and  terminating 
in  1916,  insisted  that  that  was  a  proper  thing,  that  it  was  necessary 
for  discipline ;  and  when  he  sent  the  bill  to  your  committee  in  the 
spring  of  1918  conferring  this  revisory  power,  he  went  before  the 
House  committee  and  argued  for  the  advisability  of  permitting 
this  court  to  reverse  acquittals,  and  he  said  that  he  had  seen  many 
instances  in  his  service  where  justice  would  not  have  been  done  if 
the  acquittal  had  been  adhered  to. 

Senator  Lenroot.  I  assume.  General,  that  if  Congress  did  in  fact 
vest  final  and  conclusive  jurisdiction  in  a  court-martial,  it  would 
be  competent  for  Confess  to  do  that  ? 

Mr.  Ansell.  Certainly,  notwithstanding  the  Keman  learning. 
There  is  nothing  fundamental  about  an  appeal,  but  it  is  very  neces- 
sary- of  course  for  the  correction  of  error. 

Senator  Lenroot.  Oh,  yes,  of  course. 

Senator  Chamberlain.  Under  the  decision  of  the  Supreme  Court 
in  the  Grafton  case,  even  if  Congress  undertook  to  take  away  that 
ri^ht  of  a  man  not  to  be  placed  twice  in  jeopardy,  the  act  of  Congress 
would  not  be  sustained  by  the  court? 

Mr.  Ansell.  No  ;  it  would  not  be. 

Senator  Lenroot.  Of  course  not. 

ilr.  Ansell.  But,  as  I  say,  it  is  very  difficult  to  determine  upon 
judicial  authority  how  much  of  this  existing  judicial  code  is  funda- 
mentally wrong,  because,  again,  except  by  way  of  habeas  corpus  we 
have  no  way  of  testing  it.  They  can  only  say  that  every  time  the 
Supreme  Court  has  spoken  on  the  subject  it  has  spoken  a  view  dia- 
metrically opposite  to  that  which  the  War  Department  insists  upon 
adhering  to. 

Point  3  of  the  brief  is  as  follows : 

III.  The  whole  argument  on  the  other  side  is  found  In  the  contention  that 
the  word  **  revise  "  has  no  substantial  meaning,  but  has  reference  only  to  clerical 
corrections.  One  single  fact  exposes  the  utter  fallacy  of  that  contention,  and 
had  it  been  considered  must  have  prevented  an  expression  of  that  view.  That 
fact  is  this :  The  word  "  revise "  is  an  organic  word  which  solely  creates  and 
defines  the  duties  of  an  entire  bureau.  Congress  went  to  the  great  length 
•»f  creating  an  independent  bureau  in- the  War  Department  for  the  sole  and 
declared  purpose  of  having  it  "  revise  "  the  proceedings  of  all  military  courts, 
and  made  that  duty  of  revision  the  sole  duty  of  that  bureau. 

Gentlemen,  if  there  ever  was  a  plainer  case  of  a  statute  speaking  by 
history,  and  bearing  also  upon  its  face  its  unmistakable  meaning,  it 
has  never  been  brought  to  my  attention.  Congress  was  so  interested 
in  military  justice  during  the  Civil  War  that  it  created  separately 


128  ESTABLISHMENT  OF  MILITABY  JUSTICE. 

from  the  office  of  the  Judge  Advocate  General  a  Bureau  of  Militan- 
Justice,  so  denominated,  but  it  made  the  Judge  Advocate  Genenil 
the  chief  also  of  that  bureau.  The  only  purpose  it  had  in  this 
world  for  creating  that  independent  bureau  of  the  War  Department 
and  equipping  it  with  officers  was  to  see  that  these  court-martial 
judgments  were  revised.  Congress  used  language  that  was  technical 
and  brief ,  and  did  not  carry  to  the  mind  of  the  man  who  would  not 
see  its  real  meaning.  Congress  said  the  Chief  of  Military  Justi(*e 
should  "  revise "  proceedings  of  courts-martial.  The  War  Depart- 
ment at  first  insisted  that  meant  a  clerical  revision.  What  in  the 
world  anybody  would  want  clerically  to  revise  the  proceedings  and 
judgment  of  any  court  for,  unless  it  was  going  to  be  of  benefit  to  the 
man  who  was  undergoing  sentence,  I  can  not  see. 

Then,  when  the  fallacy  of  that  position  was  exposed,  they  said  that 
it  did  confer  upon  the  Judge  Ad\-ocate  General  the  power  to  study 
a  case  and  make  a  recommendation  to  somebody. 

Senator  Chamberlain.  And,  in  case  of  a  lack  of  jurisdiction,  to 
set  it  aside? 

Mr.  Ansell.  Oh,  y^ ;  to  set  it  aside ;  but  saying,  inconsistently,  it 
seems  to  me.  that  he  could  study  and  he  could  recommend,  but  if  the 
commanding  general  had  already  approved,  it  had  passed  beyond 
any  power  of  correction. 

Senator  Lenroot.  When  did  the  construction  of  this  statute  fii^st 
arise  after  its  enactment  ? 

Mr.  Ansell.  I  have  it  in  this  brief.  Senator. 

Senator  Lenroot.  I  would  like  to  have  you  give  it. 

Mr.  Ansell.  I  am  glad  you  asked  the  question.  It  arose,  I  think, 
the  first  time  in  1887. 

This  is  the  fourth  point  in  the  brief  (reading) : 

IV.  "Revise"  In  its  every  sense — ordinary,  legal,  and  technical  militar}- 
sense — means  to  correct,  to  alter,  and  amend. 

The  fifth  point  is  as  follows : 

V.  The  word  "revise<l,"  as  a  matter  of  fact,  is  in  no  sense  ambiguous,  ami 
there  is  no  room  for  construing  it.  It  would  have  made  no  difference,  then^ 
fore,  what  the  administrative  practlct^  was  or  is.  The  quality  of  law  is  not 
impaired  by  nonuse.  As  a  matter  of  fact.  Judge  Holt  did,  in  form  at  least, 
pronounce  sentences  invalid,  and  did  not  content  himself  simply  with  reconi- 
mendlng  that  pronouncement  was  by  superior  authority.  His  views  as  to  the 
validity  of  proceedings  were  expressed  In  terms  that  savor  of  judicial  pro- 
nouncement, and  the  orders  of  the  War  Department  so  far  as  examine<l  st^eiii 
to  re.spect  that  quality  by  confirmance. 

The  sixth  point  is  as  follows: 

VI.  The  Judge  advocate  general  of  England  certainly  did  have  this  power 
of  revision,     (i  am  not  advised  of  his  present  authority) 

The  seventh  point  is  as  follows: 

VII.  Whence  comes  the  established  power  to  declare  proceedings  null  nnd 
void  for  jurisdictional  error?  And  why  should  not  the  larger  i)ower  include 
the  lesser  radical  one  of  correction  of  legal  error? 

The  eighth  point  is  as  follows : 

VIII.  The  necessity.  In  the  name  of  justice,  of  locating  this  power  In  this 
department,  and  preferably  in  this  office,  where  logically,  and  I  think  legally, 
it  belongs,  must  be  apparent  to  all  who  are  familiar  with  the  administration  of 
military  justice. 
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Headquarters  First  Division, 
American  Expeditionary  Forces, 

France,  January  11,  19JH. 

In  the  foreKoing  case  Pvt.  Olen  T^eiloyen,  Company  B,  Sixteenth  Infantry,  the 
lentence  is  approved  and  the  record  forwarded  for  action  under  the  provisions 
>f  the  forty-el jfhth  article  of  war. 

(Signed)  R.  L.  Bttllabd, 

}fajor  General,  United  State*  Army,  Commanding, 

(2.) 

sen.  pershino's  indoksement. 

PrtMu :  Tlie  Commander  in  Chief. 

To :  The  Judge  Advocate  Gi^n**ral  of  the  Army. 

Subject:  Trial  by  grneral  court-mnrtial.  recinirlng  action  of  the  President. 

1.  I  am  forwarding  you  herewith  for  the  action  of  the  President  four  records 
of  trial  by  general  court-martial,  in  eacli  of  which  cases  the  court  has  sentenced 
the  a<*<Mi«<Hl  to  death  and  the  sentence  has  been  approved  by  the  commanding 
general  of  the  First  Divi.sion,  American  ExpedltionaiT  Forces,  the  authority 
who  appointed  the  court.  In  two  cases  the  accused  were  convicted  of  willful 
disobedience  of  orders,  and  in  the  other  two,  of  sleeping  (m  post  while  sentinels 
In  the  fi*oiir  trenches  wIkmi  face  to  face  with  the  enemy.  Each  of  these  cases 
is  revlewe<l  by  IJeut.  Col.  Blanton  VVinship,  Judge  Advocate  of  the  First 
Division.  I  reconunend  tliat  the  s^uitences  in  these  cases  be  contirmed  and  that 
I  be  u<lvised  by  cable  of  such  action. 

2.  The  fact  that  the.se  men  were  clearly  guilty  of  offenses  punishable  under 
the  law  with  death  Is  not  the  only,  or,  indeeil,  the  principal  reason  for  my 
recommendation.  I  lielleve  that  for  purely  ndlltary  offenses  the  penalty  of 
death  should  not  l)e  inttlcted  unless  there  is  a  military  n«»ces8ity  therefor.  It 
Is  absolutely  ntvessary  for  the  safety  of  our  Army  that  .sentinels  on  the  out- 
|Mists  k«t»p  <-ontinuously  on  the  alert,  and  it  is  just  as  necessary  for  our  success 
as  a  flighting  force  that  orders  be  (»beye<l — espe<'ially  among  troops  in  contact 
with  the  enemy.  Indeed,  I  regard  (he  two  soldiers  who  willfully  disobeyed 
orders  without  excuse  or  extenuation  as  more  deserving  of  the  extreme  i)enalty 
tlian  the  two  who  slept  on  post,  and  I  believe  the  exinutiou  of  the  sentences  is 
quite  as  nw'essjiry  in  their  cases  as  in  the  others.  I  recommend  the  execution 
of  the  w^ntences  in  all  these  cases,  in  the  belief  thnt  It  Is  a  ndlitary  necessity 
and  that  It  will  diminish  the  number  of  like  cas<*s  that  may  arise  in  the  future. 

(Signed)  John  J.  Pershing. 

Genera i,  Vommnndino. 
(3) 

<;k.n.  cKounKii's  KKgiKsr  kok  covfkkknck  with  chief  of  staff  on  receipt  of 

records. 

April  5,  1918. 

Mr  Di:ak  (Jen.  March:  Here  are  the  four  cases  fnuii  France  involving  the 
de:ith  S'-iit^^Tic*--  -two  for  sleeping  on  iH>st  and  two  for  disobc<lience  of  orders. 
I  regret  tl'.sd  the  reviews  have  been  so  long  delnye<l,  hut  I  have  had  to  go 
o!it.-i>1e  •»f  the  ie<-onls  for  n'levant  facts. 

The  first  p.iiwr  that  will  encnunt«*r  your  attention  is  a  !>rief  memorandum  prc*- 
prtH"!!  h\  t!ie  oflirer  charge<l  with  the  study  of  thej^e  cas<».s,  which  will  give  you 
a  snr\'e.-  of  aTl  fotir  cases  and  will  |)repan»  you  for  a  quick  reading  and  uncler- 
•tandiri'^  »»f  th»»  it'view  jjrepMred  by  this  onic<*  in  each  case. 

You  will  notice  that  I  have  not  tlnlshed  the  review  by  embmlying  a  definite 
r»'<'«>n.m»  iMlarlon. 

It  would  b"  unfortnuate,  Indeo<l,  If  the  War  Department  did  not  have  one 
mfnd  MiMJUt  flies*'  casts.  There  is  no  question  that  the  rci'ords  are  h'gally 
snt!tcl*»iit  to  sustain  the  findinsrs  and  .st^ntence.  There  Is  a  very  large  question 
in  niy  ndnd  as  to  whether  cltMuency  should  be  extende<l.  Undoubtedly  Gen. 
I*»'rshing  will  think,  if  w<»  extend  clemency,  that  we  have  not  sh.stalned  him  In 
a  mrttcr  In  which  he  has  made  a  ver>'  explicit  recommendation. 

May  we  have  a  conference  at  an  early  date? 

(Signed)  E.  H.  Crowder. 

Judge  Advocate  General. 

MaJ-  Oen.  Peyton  C.  March, 

Chief  of  Staff, 
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tion  and  considerateness  prononnce  the  trial  free  from  prejudicial  error.  EiVen 
In  the  absence  of  statute  It  would  be  the  duty  of  the  department  to  endeavor  to 
discover  or  provide  a  means  whereby  such  a  wrong  could  be  righted.  In  the 
case  that  it  could  invoke  a  doubtful  statute,  It  would  be  the  duty  of  tiie 
department  on  all  principle  to  resolve  the  doubt  in  favor  of  its  Jurisdiction  to 
apply  such  a  remedy.  Surely  there  can  be  no  excuse  for  the  department's  not 
taking  the  remedial  action  which  the  statute  clearly  authoriases.  Indeed,  I  think, 
i-equlres  it  to  take. 

CONCLUSION. 

Tbls  revisory  power  should  exist ;  and  I  doubt  not  that  when  exercised  with 
Judicial  wisdom  and  discretion,  as  it  must  be  if  it  is  a  Judicial  power  at  all, 
under  proper  rules  and  regulations,  it  will  prove  a  great  help,  and  never  a 
hindrance  to  safe  and  sound  administration,  and  place  military  Justice  upon 
a  plane  that  will  cause  it  to  merit  and  receive,  more  than  it  ever  has  heretofore 
received,  the  approval  of  the  American  people.  I  earnestly  ask  that  this  matter 
may  be  conceived  to  be,  as  doubtless  it  is,  one  of  prime  and  fundamental  Impor- 
tance to  our  Arn)y.  It  Is  a  matter  affecting  the  relations  of  the  Nation  to  its 
soldiery ;  it  is  a  matter  at  the  very  base  of  military  Justice  as  an  institution ; 
it  is  a  matter  affecting  Justice  under  the  law  to  the  individual  soldier.  Justice 
under  hiw  is  as  necessary  to  the  American  Army  as  it  is  to  any  other  American 
institution. 

I  should  like  to  I'ead  into  the  record  otlier  memoranda  of  mine 
written  after  I  was  relieved  in  November,  1917,  from  my  connection 

with  the  Division  of  Military  Justice,  memoianda  whicli  are  closclv 

•I  » 

connected  with  this  question  and  in  which  I  still  sought  to  ?how 
the  necessity  and  method  of  establishing  such  power,  and  in  which 
I  contended  that  the  administrative  palliatives  could  never  prevent 
the  terrible  injustices  which  must  inevitably  follow  any  man-gov- 
erned, lawless  system  of  courts-martial. 

(These  memoranda  appear  elsewhere  as  Exhibits  H,  I,  and  J.) 

Mr.  Anseix.  Even  in  the  early  days  of  the  war,  and  recognizing 
that  commanding  generals  would  exercise  all  the  power  that  the 
department  held  to  be  theirs,  still  some  of  them  thus  early  exerci-ed 
the  power  so  ruthlessly,  and  with  such  disreccard  for  orderly  admin- 
istration, that  I  thought  it  advisable  to  call  the  most  flagrant  case 
to  the  attention  of  the  Judge  Advocate  General  and  through  hin  to 
the  Secretary  of  War,  which  I  did,  and  I  should  like  to  put  that 
into  the  record.  I  will  read  you  the  letter.  I  do  not  like  to  use 
names,  but  I  believe  if  you  are  ever  going  to  connect  this  thing  you 
have  got  to  use  names,  and  I  will  assume  the  responsibility  for  using 
the  names  of  these  officers. 

Senator  Chamberlain.  I  think  they  ought  to  be  named. 

Mr.  Ansell.  This  investigating  a  system  and  never  touching 
somebody  higher  up,  in  my  mind  makes  the  investigation  a  farce. 

On  December  12,  1917,  I  filed  a  memorandum  having  to  do  with 
what  I  conceived  to  be  the  ill- judgment  and  the  harshness  of  a 
major  general  in  the  Army,  in  command  of  one  of  our  departments, 
an  officer  of  my  own  corps,  and  that  memorandum  is  this  [reading] : 

Decembeb  12,  1917. 

Memoninduni  for  tbe  .Tnclp:e  Advocate  General  of  the  Army. 

Subject :  Evidence  of  inefliciency  of  Maj.  Gen.  .John  W.  Ruckman,  commanding 

the  Southern  Department,  headquarters  at  San  Antonio,  Tex.,  and  of  CoU 

Georpe  M.  Dunn.  .Tudge  Advocate  General's  Department,  the  Judge  advocate 

ui)(>n  the  staff  of  Gen.  Ruckman. 

1.  I  feel  it  my  duty  to  call  to  your  attention  what  I  conceive  to  be  evidence 
of  the  incompetency  of  the  two  officers  of  the  Army  who  are  the  subject  of  this 
memorandum  withthe  intention  and  purpose  that  these  views  be  brought  by  you 
to  the  attention  of  the  Chief  of  Staff  and  the  Secretary  of  War. 
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2.  In  a  memorandiiiD  which  I  began  work  upon  two  weeks  asQ  and  which  I 
completed  y^Bterday  (upon  the  revisory  power  of  this  office)  I  had  occasion  to 
advert  to  what  I  conceived  to  be  convincing  evidence  of  the  failure  of  the 
department  commander  to  exercise  his  power  to  prevent  gross  injustice  to  the 
enlisted  men  of  his  command  who  were  charged  with,  tried  for,  and  convicted  of 
mtitlny,  and  the  proceedings  of  which  trial  were  approved  by  him  and  the  sen- 
tence carried  into  execution,  notwithstanding  such  patent  prejudicial  errors  as 
must  have  caused  any  competent  official,  certainly  if  competently  advised  to 
discover  such  errors  and  because  of  them  disapprove  the  proceedings 

3.  Yesterday  we  were  apprised,  through  the  public  press  and  for  the  first  time 
that  Gen.  Ruckman  had  proceeded  summarily  to  execute  the  sentences  of  death 
in  the  case  of  13  negro  soldiers  recently  tried  in  his  department.  I  shall  not 
allude  to  this  case  further  than  to  say  that,  under  the  circumstances  surround- 
in?  this  case  which  were  such  as  to  reveal  themselves  in  all  their  bearings  to  a 
man  of  ordinary  prudence  and  care,  a  man  possessing  the  poise  and  sanity  of 
judgment  that  should  be  necessary  concomitants  of  the  rank  which  this  officer 
holds,  could  not  have  summarily  carried  into  execution  those  sentencea  Under 
the  circumstances  of  this  case  the  action  taken  by  this  commander  was  such  a 
?ross  abuse  of  power  as  justly  to  merit  the  forfeiture  of  his  commission. 

1  I  must  assume  that  this  general  officer  has  sought  and  acted  upon  the 
adviee  of  his  judge  advocate.  Col.  Dunn,  and  that  this  officer  therefor  has,  in 
the  same  degree  with  Gen.  Ruckman,  manifested  his  Incompetence  at  a  critical 
time. 

0.  I  am  conscious  also,  though  MaJ.  Davis  will  be  able  the  better  to  advise 
you  in  this  respect,  that  the  administration  of  military  justice  in  this  com- 
mand Is  generally  below  the  standard  of  efficiency  which  should  be  required.  A 
short  while  ago  I  was  so  Impressed  with  this  view  that  I  had  occasion  to  re- 
mark, "It  seems  to  me  the  commanding  general  of  the  Southern  Department 
never  reads  or  interests  himself  in  the  judgments  of  his  courts-martial." 

6.  The  responsibility,  of  course,  is  not  mine  further  than  thus  to  advise  you. 

S.  T.  Ansell. 

Senator  Chambebi,ain.  Was  anything  ever  done  in  reference  to 

that?  ^        ^ 

Mr.  AxsELL.  No,  sir;  nothing. 

Senator  Lekroot.  No  reply  was  made  to  that  letter  at  all? 

Mr.  Anseix.  No,  sir.  It  is  only  fair  to  say  that  this  particular 
jreneral  was  not  the  only  one.  There  were  others  who  were  manifest- 
ifi^  the  same  tendency  and  disposition,  even  then,  and  they  have 
manifested  it  in  greater  degree  since.  Of  course,  if  we  are  once 
to  concede  that  a  commanding  general  can  use  these  courts  to  do 
as  he  pleases,  that  he  is  the  government  and  they  are  his  agencies, 
1  assume  that,  having  conceded  so  much,  we  should  not  criticize  any 
action  that  he  takes;  but  I,  for  one,  could  never  concede  that. 

Though  it  were  to  be  considered  as  a  War  Department  theory,  it 
nevertheless  seems  to  me  that  when  a  commanding  general  closes  a 
case  to-day  and  executes  his  men  to-morrow  morning  in  the  cold  gray 
<iawn,  in  this  country,  5,000  miles  from  the  battle  zone,  he  shows  that 
he  has  not  that  quality  which  he  ought  to  have  to  be  a  real  leader 
of  men  or  a  worthy  bearer  of  the  major  general's  shoulder  straps. 
Why,  a  decent  regard  for  the  orderly  performance  of  such  important 
«l«ties,  it  seems  to  me,  would  require  considerable  time  to  intervene 
between  the  approval  of  a  death  sentence  and  the  execution  of  the 
I'ien.  Those  men,  surely,  assuming  their  utmost  guilt,  as  I  do  assume 
it.  had  the  right  to  compose  their  affairs.  Thcv  had  the  right  to  ap- 
peal to  the  President  of  the  United  States  for  clemency.  Time  ought 
to  intervene  between  the  approval  of  any  sentence  of  death  and  the 
execution  of  that  sentence  in  order  that  a  man  may  do  these  things. 

Senator  Chambeplain.  It  is  not  the  law.  now,  that  overrules  that 
theory  of  the  War  Department,  but  an  order  which  was  issued  as  a 
result  of  the  criticisms  of  the  department? 
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Mr.  Ansell.  Yes. 

Senator  Chamberlain.  So  that  General  Order  No.  7,  to  which 
you  refer,  is  not  a  law  but  is  simply  a  regulation? 

Mr.  Ansell.  That  is  so. 

Senator  Chamberlain.  And  but  for  that  regulation  the  conunand- 
ing  officer  would  still  have  the  power  to  have  a  man  executed  within 
24  hours  after  his  sentence? 

Mr.  Ansell.  Yes. 

Senator  Lenroot.  That  (icnoi-al  Order  No.  7  has  gone  into  the 
record,  has  it  not? 

Mr.  Ansell.  I  do  not  believe  it  has. 

Senator  Lenroot.  It  should  go  in. 

Mr.  Ansell.  I  will  put  it  in. 

(The  order  referred  to  is  here  printed  in  full,  as  follows:) 

Generat.  Obders,  No.  169. 

Wau  Department. 
\ya8hingtmi,  December  29,  Id  11. 

1.  Whenever,  in  tinu;  of  war,  the  (*onunan(Un;;  frcMioral  of  a  territorial  depart 
raent  or  a  territorial  division  confirms  a  sentence  of  death,  tlie  exemtion  of  sucli 
sentence  shall  be  deferred  until  the  record  of  trial  has  l)een  reviewed  in  tin- 
office  of  the  Judge  Advocate  (Jeneral  and  the  reviewinjr  authority  has  lieon  in 
formed  by  the  JudRe  Advocate  General  tliat  such  review  has  been  made  an<l 
that  there  is  no  le<;al  ohje<tion  to  carryinjr  the  sentence  into  execution,  Tho 
general  court-martial  order  publishing  the  result  of  the  tvhil  shall  recite  that 
the  date  for  the  execution  of  tho  sentence  will  be  hereafter  fixed  and  pub- 
lishetl  in  general  orders ;  and  the  fixing  of  tho  date  at  execution  and  the  publi- 
cation thereof  shall  follow  the  receipt  of  advice  from  the  Judge  Advocate  Gen- 
eral that  there  is  no  legal  objection  to  the  execution  of  the  sentence.  This  rul*' 
of  procedure  does  not  relate  to  sui'li  action  as  a  reviewing  authority  nmy  de 
sire  to  take  under  the  fifty-first  article  of  war. 


Generaj.  Orders,  No.  7. 

War  Department, 
WaHhington,  January  77,  19 IS. 

I.  Section  I,  General  Oniers,  No.  169,  War  Department,  1917,  is  rescinded  an«\ 
the  following  rules  of  procedure  prescribed  by  the  President  are  substitute<l 
therefor.    This  order  will  be  effective  from  and  after  February  1,  1918 : 

1.  Whenever,  in  time  of  war,  the  commanding  general  of  a  territorial  depan 
ment  or  a  territorial  division  confirms  a  sentence  of  death,  or  one  of  disniissii: 
of  an  officer,  he  will  enter  in  the  record  of  trial  his  action  thereon,  but  will  n«)i 
direct  the  execution  of  the  sentence.  His  acti(m  will  conclude  with  a  recital 
that  the  execution  of  the  sentence  will  be  directed  in  orders  after  the  reconl 
of  trial  has  been  reviewed  in  the  office  of  the  Judge  Advocate  General,  or  a 
branch  thereof,  and  its  legality  there  determined,  and  that  jurisdiction  is  n»- 
tained  to  take  any  additional  or  corrective  action,  prior  to  or  at  the  time  of  Ww 
publication  of  the  general  court-martial  order  in  the  case,  tbat  may  be  found 
necessary.  Nothing  contained  in  this  rule  is  intended  to  apply  to  any  a<ni«»ii 
which  a  reviewing  authority  may  desire  to  take  under  the  fifty-first  nrtirli 
of  war. 

2.  Whenever,  in  time  of  peace  or  war,  any  officer  having  authority  to  review 
a  trinl  by  general  court-martial,  approves  a  sentence  imposed  by  such  court 
which  includes  dishonorable  discharge,  and  such  officer  does  not  intend  to 
suspend  such  dishonorable  discharge  until  the  soldier's  release  from  confine- 
ment, as  provided  in  the  fifty-second  article  of  war,  the  said  officer  will  enter 
in  the  record  of  trial  his  action  thereon,  but  will  not  direct  the  execution  <»r 
the  sentence.  His  action  will  conclude  with  tlie  recital  specified  in  rule  1. 
This  rule  will  not  apply  to  a  commanding  general  in  the  field,  except  as  pm 
vided  in  rule  5. 

3.  When  a  record  of  trial  in  a  case  covered  by  rules  1  or  2  is  reviewed  In  tho 
office  of  the  Judge  Advocate  General,  or  any  branch  thereof,  and  is  found  to  \w 
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lefOiUy  sufficient  to  .sustain  the  Andings  and  sentence  of  the  court,  the  reviewing 
authority  will  be  so  informed  by  letter,  if  the  usual  time  of  mall  delivery 
b<*tween  the  two  points  does  not  exceed  six  days,  otherwise,  by  telegram  or 
^•aWe,  and  the  reviewing  authority  will  then  complete  tiie  case  by  publishing 
bis  orders  thereon  and  dlrectlnir  the  execution  of  the  sentence.  If  It  is  found, 
upon  review,  that  the  record  is  not  sufficient  to  sustain  the  findings  and  sen- 
tence of  the  court,  the  rectird  of  trial  will  be  returned  to  the  reviewing  authority 
with  a  clear  statement  of  the  error,  omission,  or  defect  winch  has  been  found. 
If  such  error,  omission,  or  defect  admits  of  correction,  the  reviewing  authority 
will  be  advised  to  reconvene  the  court  for  such  coiTwtion :  otherwise  he  will 
be  advised  of  the  action  proper  for  him  to  talce  by  way  of  approval  or  dis- 
approval of  the  findings  or  sentenc*e  of  the  court,  remission  of  the  sentence  In 
whole  or  in  part,  retrial  of  the  case,  nr  such  other  action  as  may  be  appropriate 
in  the  premises. 

4.  Any  delay  in  the  execution  of  any  sentenw  by  renson  of  the  prwedure 
prescribecl  in  rules  1,  2,  or  3  will  l>e  cre<llteil  uimui  any  term  of  (x>nflnement  or 
imprisonment  Imposed.  The  general  court-martial  order  directing  the  execution 
*)f  the  sentence  will  recite  tiiat  the  sentence  of  confinement  or  imprisonment 
will  commence  to  run  from  a  spwifled  date,  which  date  in  any  given  case  will 
be  the  date  of  original  action  by  the  reviewing  authoritwV. 

3.  The  procedure  prescribed  in  rules  1  and  2  shall  apply  to  any  crommandlng 
general  In  the  field  whenever  the  Se<'retary  ol'  War  shall  so  decide  and  shall 
'lirect  such  commanding  general  to  send  records  of  courts-martial  Involving 
the  class  of  cases  and  the  character  of  punishment  covered  by  said  rules,  either 
to  the  office  of  the  Judge  Advocate  General  at  Washington,  D.  C,  or  to  any 
branch  thereof  which  the  Secretary  of  War  may  establish,  for  final  review, 
before  the  sentence  shall  be  finally  executed. 

6.  Whenever,  in  the  judgment  of  tlie  Secretary  of  War,  the  expeditious  re- 
view of  trials  by  general  courts-martial  occurring  in  certain  connnands  requires 
the  establishment  of  a  branch  of  the  Judge  Advocate  General's  office  at  some 
^>nvenient  point  near  the  said  commands,  he  may  establish  such  branch  office 
and  direct  the  sending  of  general  court-martial  records  thereto.  Such  branch 
otTit'e,  when  so  .establisheil,  shall  be  wholly  detached  from  tlie  command  of  any 
<^)mmandlng  general  in  the  field,  or  of  any  territorial,  department,  or  division 
♦•omniander,  and  shall  be  responsible  for  the  perfonnan<'e  of  its  duties  to  the 
.^nlffe  Advocate  General.     [250.    4,  A.  G.  O.] 

II.  There  is  hereby  established,  in  aid  of  the  revisory  power  conferred  on 
the  Jud;re  Advocate  General  of  the  Army  by  section  11J)9,  Ilevised  Statutes,  a 
!»ranch  of  the  office  of  the  Judge  Advocate  General,  at  Paris,  France,  or  at  some 
"ther  point  convenient  to  the  headquarters  of  the  American  Expeditionary 
Forces  in  France,  to  be  selected  l)y  the  officer  detailed  as  the  head  of  such 
hrnnch  office,  after  conference  with  the  commanding  general  of  the  American 
Kxi»*Hl!tionary  Forces  in  France.  The  (officer  so  detailed  shall  be  the  Acting 
■fiid^'e  Advocate  General  of  the  American  Expeditionary  Fcn-ces  in  Enrojie,  and 
shall  report  to  and  i>e  cohtroileil  In  the  performance  of  his  duties  by  the  Judge 
Aitvocate  General  of  the  Army. 

The  records  of  all  general  courts-martial  in  which  Is  imposed  a  sentence  of 
<lKtth,  dismissal,  or  dishonorable  discharge  and  of  all  military  commissions 
•»r::nnating  in  the  said  expeditionary  forces,  will  be  forwarde<l  to  the  said  branch 
offi^-e  for  review,  and  it  shall  be  the  duty  of  the  said  acting  Judge  Advocate 
General  to  examine  and  review  such  records,  to  return  to  tlie  pr(»i)er  command- 
iTiL'  officer  for  correction  such  as  are  Incomplete,  and  to  rciuu-t  to  the  proper 
o^c^er  any  defect  or  Irregularity  which  renders  the  fln(llny:s  or  sentence  invalid 
'•r  void,  in  whole  or  in  part,  to  the  onil  that  any  such  sentence  or  any  part 
th**reof  so  found  to  be  invalid  or  void  shall  not  be  carried  into  effect.  The 
''aid  Acting  JuU^e  Advocate  General  will  forward  all  rect>r(ls  in  which  action 
Is  complete,  together  with  his  review  thereof  and  all  proceedings  thereon  to 
fhe  Judge  Advocate  General  of  the  Army  for  |K*rmanent  file.     f250.4,  A.  O.  O.] 

Ry  order  of  the  Secretary  of  War : 

John  Bidui^, 
Major  General,  Acting  Chief  of  Staff. 

ttfficial  : 

H.  V.  McCain. 
Tlie  A  t1  jut  ant  General . 

Senator  Chamberlain.  Can  you  remember,  in  a  general  way, 
about  tte  date  of  that  General  Order  No.  7  ? 
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Mr.  Anseix.  About  February;  but  it  began — ^they  first  issued  a 
little  order,  simply  staying  the  execution  of  death  sentences,  a  brief 
order,  immediately  after  this  affair;  and  then  they  began  to  work  on 
a  larger  order  to  the  same  effect,  which  went  no  further  than  to  stay 
the  execution  of  the  sentence  of  death. 

Senator  Chamberlain.  No  other  sentence? 

Mr.  An  SELL.  No  other  sentence.  Though  I  had  brought  them  to 
the  attention  of  the  department,  I  was  not  invited  to  participate  in 
those  matters.  An  officer  in  the  department,  however,  handed  me  the 
original  draft  of  the  order,  and  I  felt  so  strongly  on  the  matter  that 
I  took  it  to  Gen.  Cit)wder  and  said,  "  It  is  true  this  is  a  step  in  the 
right  direction,  but  it  does  not  go  far  enough.  I  do  not  know  what 
your  authority  is  according  to  your  view,  but  why  not  carry  it  to  the 
point  of  giv^ing  it  general  application  to  all  those  sentences  the  exe- 
cution of  which  would  place  a  man  beyond  the  Army,  to  which  he 
could  not  return;  specifically,  sentences  of  death,  dismissal,  and  of 
dishonorable  discharge  "  ?  And,  after  some  two  or  three  weeks' 
argument,  the  order  was  finally  amended,  and  probably  published  in 
February,  so  as  to  stay  all  sentences  in  cases  not  only  of  death  but  of 
dismissal  and  of  dishonorable  discharge,  until  we  oould  study  the 
record  and  advise — having  no  authority — ^the  commanding  general. 

I  think  that  when  this  committee  come  to  consider  punisnments 
they  ought  to  consider,  in  the  light  of  service  appreciation  and  mili- 
tarv  environment,  the  terribleness  of  the  sentence  of  dismissal  and 
dislionorable  discharge. 

Senator  CiiA^iiBERLAiN.  Are  you  prepared  to  go  into  that  with  us; 
because  we  want  to  get  it  all  together? 

Mr.  Ansell.  Yes;  but  when  we  come  to  talk  of  the  bill,  if  we  ever 
do,  I  will  go  into  those  matters.    But  right  now 

Senator  Chamberlain.  Right  in  that  connection:  This  advisory 
power  which  it  is  claimed  that  the  Judge  Advocate  General  had,  of 
advising  the  commanding  officer  with  respect  to  these  sentences,  how 
often  was  that  advisory  power  exercised,  and  if  ever  exercised,  what 
effect  did  it  have? 

Mr.  Ansell,  Why,  Senator,  we  did  not  review.  I  do  not  know 
why  we  should  make  any  pretense  about  it.  I  had  a  responsibility 
in  that  office — notwithstancfing  the  fact  that  Gen.  Crowder  whs  there. 
I  had  a  responsibility — and  I  say  to  you,  speaking  out  of  that  sense 
of  responsibility,  that  we  did  not  revise  court-martial  records.  We 
revised  officers'  cases,  we  revised  death  cases,  and  we  got  little  fur- 
ther. There  was  one  man,  not  always  the  best  man,  and  with  all 
too  much  to  do,  who  revised — that  is,  looked  over — the  other  cases. 

But  I  want  you  to  understand  that.  I  am  as  independent,  per- 
haps, as  a  man  for  his  own  good  ought  to  be,  but  do  not  think  that 
you  can  take  a  human  being  labelled  a  lawj^er  and  put  him  in  the 
War  Department  and  subject  him  to  the  power  of  military  command 
and  expect  him  to  be  judicially  independent.  He  will  not  be.  It 
may  be  that  the  military  commander  and  the  judge  advocate  do  not 
disagi'ee  so  much,  because  the  judge  advocate  does  the  agreeing. 
In  the  same  way  the  Judge  Advocate  General  is  not  independent,  but 
yields,  meekly  and  modestly,  to  the  Chief  of  Staff. 

There  is  no  better  case  of  the  deplorable  situation  into  which  the 
law  department  of  the  Army  has  dropped  than  that  of  the  four 
death  cases  from  France.    See,  briefly,  what  happened  in  those 
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cases.  Judge  Advocate  General  Crowder  was  dealing  with  the  lives 
of  four  men,  boys,  who  were  volunteers,  not  yet  19  years  of  age. 
Two  of  them  were  tried  for  sleeping  on  post  in  the  front  line  trench, 
and  two  were  tried  for  disobedience  of  an  order  to  get  their  equip- 
ment and  go  to  drill.  I  will  not  go  into  the  record  of  the  cases 
minutely.  There  is  not  much  record  to  go  into,  because  I  will  say 
that  the  records  in  these  cases  comprise  less  than  four  loosely  written 
typewritten  sheets  of  paper — a  record  that  condemned  them  to  death. 

Two,  with  a  counsel  whose  incompetency  I  can  scarcely  find 
language  to  describe,  a  young  lieutenant,  were  permitted  to  appear 
before  this  court  and  plead  guilty  to  a  capital  oflTense.  The  only 
thing  he  did  was  to  call  a  single  witness  and  actually  put  the  military 
character  of  his  client  in  issue  by  asking  that  man,  who  was  the 
company  commander,  this  question,  "  What  is  the  military  record 
of  my  client  here?"  And  the  man  said,  "Bad;  veiy  bad.  One 
of  the  worst  in  the  country."  That  ended  it,  and  that  was  the  ex- 
tent of  counsePs  service  to  that  man. 

The  other  two  pleaded  not  guilty;  but  upon  testimony,  the  brevity 
of  which  I  have  indicated,  they  were  found  guilty. 

The  two  men  who  were  foimd  guilty  of  sleeping  on  post  had  been 
on  that  post,  a  cossack  post,  two  men  looking  through  the  peephole 
out  over  no  man's  land  and  one  resting  for  an  hour,  for  the  seventh 
day  and  night,  until  sheer  exhaustion  unquestionablv  had  overtaken 
them.  It  was  during  the  time  when,  with  a  small  force,  we  were 
nndertakine:  to  hold  a  very  large  sector. 

iSenator  Lenroot.  Did  that  appear  in  the  testimony  ? 

Mr.  Anselj-.  That  appeared.  Not  in  the  words  I  have  used.  Sen- 
ator, but  the  facts  appeared  and  these  circumstances  appeared. 

Senator  Le?«jhoot.  Yes. 

Mr.  Anseli^  The  other  two  pleaded  guilty  to  a  disohtnlienee  of 
orders,  and  then  immediately  after  this  plea  thev  made  this  Mute- 
ment.  absolutely  inconsistent  I  v  with  the  plea,  "  We  had  been  drille<l 
j^  hard  on  thes*»  bleak  hills  of  the  Vosges  in  this  severe  cliuuite, 
worked  jo  hard  and  so  long,  that  we  finally  reached  the  point  of 
physical  exhaustion,  and  we  could  no  longer  drill.''  Now,  notwith- 
standing the  truth  or  falsity  of  that  statement,  what  was  the  duty  of 
the  coiu"t  ?  The  very  moment  that  a  man  pleads  guilty  to  a  capital 
offense  and  then  makes  a  statement  of  physical  incapacity  to  obey 
an  order,  the  duty  of  the  court  is,  of  coui-se,  beyond  all  argument,  to 
♦*nter  a  plea  of  not  guilty  and  try  out  the  case.  The  court  did  not  do 
that.  They  just  proceeded  to  railroad  them  throuirh.  Those  men 
were  not  even  arrested,  the  charges  were  not  even  j)referred  against 
them,  in  the  customary  way.  The  charge  and  the  arrest  ordinarily 
'•ome  inmiediately  after  the  conmiission  of  the  otFense.  The  men  who 
were  aUege<l  to  have  been  sleeping  on  post  were  not  even  relieved. 
In  fact,  one  of  them  had  been  found  asleep,  according  to  the  re- 
port of  the  lieutenant  and  of  the  corporal,  earlier  in  the  evening. 
They  did  not  relieve  him;  they  kept  him  there,  notwithstanding 
the  evidence  of  his  physical  exhaustion.  But  they  did  not  even 
proceed  against  those  men  in  the  usual  military  way.  They  waited 
for  a  month  or  five  weeks  after  that,  and  in  the  meantime  the  mili- 
tary authorities  had  changed  their  policy.  The  records  will  show 
that  in  the  same  localitv  and  the  same  command  similar  offenses 
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had  been  treated,  and  treated  adequately,  rather  li^htlv.  But  having 
changed  their  policy,  the  military  authorities  said,  "  We  have  got 
to  shoot  somebody,  and  here  we  have  got  these  four  cases."  They 
ran  them  before  the  court,  and  meantime  with  a  court  of  five  men 
in  two  cases  and  of  six  in  the  other,  with  the  accused  defended  as 
I  have  indicated  to  you,  the  courts  reached  the  conclusion  of  guilt, 
and  sentenced  these  men  to  die.  Then  the  record  came,  not  as  it 
ought  to  have  come,  directly  to  the  President  of  the  United  States, 
who  in  this  case  was  the  confirming  authority,  fortunately,  but  Gen. 
Pershing  had  the  records  come  through  him.  Gen.  Pershing  had 
nothing  whatever  to  do  with  these  cases  any  more  than  you  have, 
or  you,  or  I.  The  fact  that  he  was  commander  of  the  Army  in 
Franco  does  not,  under  the  code,  give  him  any  power  in  these  quasi 
judicial  matters,  and  the  channel  of  authority  is  straight  from  the 
division  commander  who  convened  that  court  and  approved  the 
judgment,  to  the  President  of  the  United  States  who  is  the  confirm- 
ing authority.  Yet  the  Army  commander,  Gen.  Pershing,  inter- 
jected his  authority,  and  put  all  his  great  power  in  a  memorandum 
that  accompanied  those  records,  to  induce  the  President  of  the  United 
States  to  confirm  these  sentences  of  death,  and  even  requested  that 
he  be  given  a  mandate  by  cable  so  that  the  death  sentences  could  be 
carried  out  very  expeditiously. 

AVh(»n  those  records  got  hei'e  it  seems  to  me  that  it  would  have 
luHMi  obvious  to  any  lawyer  that  substantial  justice  was  not  clone. 
Error's  of  law  stood  out  upon  the  records.  Notice,  one  court  tried 
lH)th  men  for  sleeping  on  ]K)st:  absolute  similarity  of  circuinstances, 
interwoven  just  like  that  [indicating] ;  one  court,  in  the  same  even- 
ing, consimimg  40  minutes  on  each  case,  tried  one  of  these  men  after 
another.  Who  niav  l>elieve  that  that  court  was  a  fair  court  in  anv 
but  the  first  trial? 

Senator  CnA:^inERLAix.  The  same  court  tried  all  of  them? 

Mr.  Ansfxl.  Yes;  the  same  personnel,  with  the  addition  of  a 
sinfi:le  man,  or  maybe  two  Uien,  in  two  of  the  cases. 
.  But  I  am  addressing  myself  to  the  similarity  of  the  cases,  of  all 
the  facts  and  circumstances.  Of  course,  when  the  court  came  -ti* 
the  trial  of  Ihe  second  man  he  hftd  alreadv  been  tried.  There  thev 
weie,  standing  before  the  same  loophole,  and  all  that  kind  of  thing. 

Another  tiling,  this  counsel  did  not  do  his  duty.  The  accused 
soldier  did  not  have  any  counsel.  I  would  have  no  hesitancy  under 
tho-e  circumstances  in  saying  that  though  he  did  have  nominal 
counsel  he  did  not  have  real  counsel,  the  coun«el  that  the  Constitu- 
tion speaks  of. 

It  was  perfectly  obvious,  also,  that  these  men  themselves  did  not 
act  understandingly.  Take  the  men  who  pleaded  guiltv — the  two 
of  them — they  made  improvident  pleas.  They  did  not  know  what 
they  were  u])  against.    They  were  not  advised. 

Senator  Ciiamberi^ain.  Is  there  anything  in  the  record  to  show 
that  they  were  informed  of  the  pleas? 

Mr.  Ansell.  Yes.  You  understand  that  this  was  a  capital  of- 
fense: but  there  are  so  many  capital  offenses  in  the  manual.  The 
slightest  disol)edience  of  orders,  a  lifting  up  of  your  hand  against 
your  superior  officer,  are  capital  offenses.  There  is  a  long  list  of 
capital  offenses,  but  they  do  not  get  capital  sentences  for  most  of 
them,  and  frequently  they  plead  guilty  to  a  capital  offense. 
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But  these  young  boys,  under  the  circunistanees,  knew  that  it  was 
\*»ry  unlikely  tliut  they  wouhl  be  given  capital  punishment.  Of 
<<)Ui>e,  they  never  contemplated  capital  punishment,  because  the 
Xrmy  did  not  contemplate  it  at  that  time. 

Without  going  into  the  illegalities  of  these  trials,  I  will  say  that  I 
wrote  a  memorandum  and  an  officer  for  whose  legal  ability  Gen. 
Crowder  has  a  very  high  regard  also  wrote  another,  and  said  that 
it  would  be  the  verj'  height  of  injustice  to  execute  these  men. 

Let  us  see  what  happened  when  the  records  got  here.  When  the 
iwords  came  to  him  was  the  Judge  Advocate  of  the  Army  an  inde- 
pendent judge  in  this  matter?  No.  The  first  thing  he  did  when  he 
«rot  these  records  was  to  write  up  a  review  of  all  four  cases,  sustaining 
the  legality  of  the  proceeding. 

Senator  Giiamberi^mn.  Did  he  do  that  himself? 

Mr.  Ansell.  I  have  no  idea.  I  only  know  that  he  signed  it  and 
acted  on  it.  But  he  left  the  final  paragraph,  the  recommending  para- 
graph, blank.  Then  he  writes  a  note  to  the  Chief  of  Staff,  saying,  "  I 
have  got  the  four  death  cases  from  France.  They  are  cases  in  which 
the  commanding  general  in  France  is  very  umch  interested,  and  is 
insisting  upon  the  execution  of  the  death  penalty.  I  think  it  would 
l>e  very  unfortunate,  indeed,  if  the  War  Department  did  not  have 
one  mind  about  these  cases  and  agree  to  uphold  the  hands  of  Gen. 
Pershing." 

And  in  that  note  Gen.  Crowder  asked  Gen.  March  for  a  conference 
on  the  subject,  that  they  might  reach  an  agreement. 

Here  was  your  judge  speaking,  "  We  ought  to  agree  to  uphold  the 
hands  of  the  commanding  general,  regardless  of  the  merits.^' 

Senator  Chamberlain.  Was  that  aside  from  his  review  of  the 
cases  ? 

Mr.  AxsiiUL..  Yes;  that  was  a  note  that  he  wrote  on  April  5  to 
<ien.  March,  Chief  of  Staff,  the  ultra  military  man,  of  course,  and 
as  he  ought  to  be,  and  a  man  of  no  judicial  appreciation.  I  mean  his 
office  contemplates  none.  I  am  not  talking  aoout  the  man,  of  course. 
The  Judge  Advocate  General  said,  "  We  ought  to  agree  to  support 
the  hands  of  Gen.  Pershing  in  these  cases,"  notwithstanding  the 
fact  that  Gen.  Pershing  under  the  law  did  not  have  any  more  to  do 
with  that  case  than  you  or  I.  The  Chief  of  Staff  and  the  Judge 
Aflvocate  General  the  next  day  did  confer  on  these  cases,  as  the 
'hidge  Advocate  General  had  requested,  and  the  Judge  Advocate 
^Jeneral  of  the  Array  thereupon  returned  to  his  office  and  filled  in  the 
blank  paragraph  with  a  recommendation,  "  I  recommend  that  these 
men  die." 

When  I  heard  about  this  I  wrote  this  memorandum.  I  had  n;*ver 
J^'en  the  cases  before,  notwithstanding  the  contrary  testimony  of  some 
of  the  officei-s  before  your  committee  h^st  year  intent  upon  excusing 
(ien.  Crowder's  part  in  such  transactions,  because  at  the  time  they 
were  given  this  original  consideration  I  was  in  Canada;  and  because 
also,  not  being  in  favor,  the  cases  were  not  sent  to  me.  Col.  Mays,  who 
was  my  assistant  in  the  office,  has  recently  returned  here  and  testified 
K'foi-e'the  Inspector  General  to  the  effect,  so  he  advises  me,  that  ^ 
never  could  have  seen  those  records,  l)ocause  the  officer  who  reviewed 
them  brought  them  to  him  and  not  to  me.     These  cases  did  not  come* 
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to  me.  I  saw  them  this  way:  A  clerk  in  the  deiiai-tiiieiit  met  nie  in 
the  corridor  and  said,  with  teai-s  in  her  eyes,  "They  are  going  to 
hang  these  four  boys,"  I  said:  "I  know  nothing  about  it."  She 
said  :  "  You  get  the  records;  look  it  up,  please,  and  look  it  up  hastily." 
And  I  got  the  recoixls  and  took  them  lionie  with  me  and  studied  them. 
If  we  go  directly  to  the  end  of  the  thing,  I  would  say  that  no  man 
would  hang  a  dog  on  any  such  record.  I  went  to  the  Judge  Advocate 
General,  and  he  w.i.s  perturbed  and  uritated  nt  my  coining,  and 
finally  said  to  me : "  If  you  have  got  anything  to  say  about  those  cases, 
you  submit  it  in  writing."  And  I  submitted  in  writing  my  i-ea- 
sons  why  they  should  not  die. 

And  then  did  that  memorandum  get  to  the  Secretary  of  War  or  the 
Chief  of  Statf  or  the  President  of  the  Unitwl  States?  N'o.  He  did 
cull  such  facts  as  he  wanted  out  of  that  memorandum  and  put  theiu 
and  other  things  in  a  memorandum.  No,  2,  to  the  Chief  of  Staff,  in 
which  he  says:  "  I  think  you  ought  to  be  acquainted  with  these  addi- 
tional facts  which  I  haie  discovered  subsequently  to  my  first  inter- 
view; but  understand,  when  I  submit  this  memorandum  to  you.  I  dn 
it  with  no  desire  to  i-eopen  this  case."  And  he  concluded  with  tlie 
statement  that  "  wliile  these  facts  suggest  clemency,  nevertheless  I  do 
not  recommend  it  Gen.  Pershing,  of  coui'se,  would  feel  that  we  had 
not  supported  him.  and  I  sympathize,  with  his  view,"  Now,  he  has 
stated  in  this  public  statement  that  was  issued  broadcast  throughout 
the  country  at  great  expense  to  the  Government,  that  he  filed  a  second 
memonmdum,  which  he  says,  to  use  hi*;  rather  uncandid  language, 
"looks  in  the  direction  of  clemency."     In  the  direction  of  clemencvl 

Senator  Ciiambkri,ain.  May  I  ask  vou  there.  Can  you  put  in  the 
record  your  memorandum  to  him  ami  his  second  memorandum  to  the 
Chief  of  Staff? 

Mr,  Anskll.  With  the  permission  of  the  connuittee,  I  will  put  the 
mfiliorandn  filed  by  him  ;ind  by  me  in  this  case  into  the  record. 

Senator  CuAMnKiti-AiN.  Yes.  And  then  you  say  the  Secretary  of 
War  did  not  see  it ! 

Mr.  AssKLi-  He  did  not  see  it.  It  was  that  which  seems  to  have 
i#t.  if  I  might  s|K-Hk  phiiidv,  the  department  firndy  against  me. 

Senator  C'n  \*iuki;[.\in.  By  the  way,  when  you  put  those  things  in 
the  record,  in  imliT  lii^it  the  conmiittee  uuiy  have  it  before  them.  1 
would  like  til  \\i\yf  Ills  lirst  memorandum,  your  memorandum,  and 

tile  secoiitl  iiicmiir-iinil f  Gen.  Crowder,  and  I  would  like  to  have 

you  put  iipider  ll  lb:ii  |HMMon  of  this  propaganda  that  went  out  from 
Wigmoi* — till'  iim^iiii;:i>  Mint  Crowder  used  when  he  said  it  was  look- 
ing toward  I'leiiifury. 

Mr.  Anski-u  1  '^lioiil.l  like  to  do  that. 

Sunator  CHAMiir.iii.AiN.  I  would  like,  to  have  them  togi'ther.  .simv 
\  have  had  more  or  li'-s  nuiti-oversy  al)out  that,  myself. 

Senator  LKxumn.  1  ^nL'trest  that  he  put  in  the  record  all  of  that 
record  that  he  hfi-  in  hi-  possession. 

Mr.  AseEi.i«  Tln-r  :i  i,  .opies  that  I  have,  of  course. 

Senator  Lknumip-i.  ^  c  ..  of  coui-se. 

The  nmttei'  nboM-  nl'-'i  red  to  is  here  printed  in  full  in  the  reeoi 
U  follows : 
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Ledoyen's  Case. 

Record. 

Headquabters  Fikht  Division, 
General  Orders,  1  American  Expeditionary  Forces, 

No.  162.  J  France,  December  15,  1017. 

1.  A  funeral  court-martial  is  appointed  to  meet  at  headqunrters  16th  In- 
fantry, for  the  trial  of  such  persons  as  may  be  properly  broiipht  before  it. 

Detail  for  the  court:  CJol.  W.  F.  Creary,  Infantry;  MaJ.  Philip  Reminjcton, 
16th  Infantry;  Capt.  J.  P.  Bubb,  16th  Infantry;  1st  Lient.  B.  D.  Spalding,  16th 
Infantry;  Ist  Lieut.  A.  P.  Witliers,  16th  Infantry:  1st  Lieut.  i\  L.  Irwin,  16th 
Infantry ;  Ist  Lieut.  P.  L.  Ransom,  16th  Infantry ;  1st  Lieut.  A.  F.  Kinsman, 
16th  Infantr>';  1st  Lieut.  W.  C.  Comfort.  16th  Infantry.  1st  Lieut.  Paul  C. 
Green,  16th  Infantry,  Judge  advocate:  2d  LiMit,  H.  W.  (Mark,  16th  Infantry 
iissistant  Judge  advocate. 

The  employment  of  a  stenographic  reporter  is  authorized. 

By  command  of  MaJ.  Gen.  Bultard : 

Wm.  H,  Cruikshank. 
Adjutant  General,  DiriHion  Adjutant. 

France,  January  5,  IDlf^, 

The  court  met  pursuant  to  the  foregoing  order  at  8..'»0  o'clock  j).  m.     . 

Present:  Col.  W.  F.  Creary,  Infantry;  MaJ.  Philip  A.  P.  Withers,  16th  In- 
fantry ;  Ist  Lieut.  B.  D.  Spalding,  16th  Infantry ;  1st  Lieut  A.  P.  Withers,  16th 
Infantry;  1st  Lieut.  P.  L.  Hanson,  16th  Infantry;  1st  Lieut.  W.  C.  Comfort, 
16th  Infantry ;  1st  Lieut.  Paul  C.  Green,  16th  Infantry.  Judge  advocate ;  2d 
Lieut.  H.  W.  Clark,  16th  Infantry,  assistant  Judge  advocate. 

Abnent:  Capt,  J.  P.  Bubb,  16th  Infantry  (sick);  1st  Lieut.  C.  L.  Irwin, 
IGth  Infantry   (sick)  ;  1st  Lieut.  A.  F.  Kingman,  16th  Infantry  (sick). 

The  court  proceeded  to  the  trial  of  Olen  Ledoyen,  private,  Company  B,  16th 
Infantry,  who,  api>earlng  bet  ore  the  court.  Introduced  Lieut.  Black,  16th  Infan- 
try, as  coun.sel. 

P\t.  Joseph  A.  Shea,  Headquarters  Company,  16th  Infantry,  was  sworn  as 
reix)rter. 

The  order  appointing  the  court  was  read  to  the  accused,  and  he  was  asked 
if  he  <ibjecte<l  to  being  tried  by  any  member  present,  to  which  he  answered  a» 
follows :  "  The  accused  objects  to  MaJ.  Philip  Remington  on  the  ground  that  he 
is  the  officer  who  has  investigated  the  charges  and  has  formed  an  opinion." 

MaJ-  Remington.  I  luive  investigated  these  charges  and  have  formed  an 
*i{»ninn. 

The  CoiBT.  If  there  i«  no  objection  on  the  part  of  any  member  present,  MaJ. 
lU»mington  will  be  excused  Irom  sitting  as  member  of  tlie  court  at  this  trial. 

There  l>eing  no  obje<*tion  on  tlie  part  of  the  members  present,  MaJ.  Philip 
Refulngton  wa.s  excused  and  withdrew. 

Tlic  accused  was  asked  if  he  objected  to  being  tried  by  any  of  the  members 
Muaining,  to  which  he  replied  in  the  negative. 

The  members  of  the  couvr,  the  Judge  advocate,  and  the  assistant  Judge  ad- 
v<K*:ite  were  .sworn. 

TIw;  iiccu.sed  >vas  then  arraigned  upon  the  following  cliarges  and  speclfl- 
<*ations : 

Cliarge  I :  Violation  of  the  64th  Article  of  War. 

SiKxrilicatlon :  In  that  Pvt.  Olen  Ledoyen,  Company  B,  16th  Infantry,  having 
received  a  lawful  command  from  1st  Lieut.  Fre<l  M.  I^gan,  his  sui)erior  officer, 
to  ?et  his  equipment  and  fall  in  for  drill.  In  France,  on  or  about  the  14th  day 
of  I)eceml)er,  1917,  did  willfully  disobey  the  same. 

Fred  M.  Ix>gan, 
tst  Lieut.  16th  Infantry. 

To  which  the  accused  pleaded: 

To  the  specification :  Guilty. 

To  the  charire :  Guilty. 

The  paragraphs  of  the  Courts-Martial  Manual  that  set  out  the  gist  of  the 
offense  were  read  to  the  court  by  the  Judge  advocate. 

By  the  president  of  the  court :  "  You,  Private  Ledoyen,  the  accused,  under- 
stand that  in  pleading  guilty  to  the  charges  and  specifications  here  you  admit 
that  yoQ  committed  all  the  elements  of  the  acts  with  which  you  are  charged, 
and  that  you  committed  them  of  your  own  free  will,  and  that  you  were  not 
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lorceU  into  doing  it  by  any  influence.  By  pleuding  guilty  you  malte  it  not  neces- 
sary for  the  judge  advocate  to  prove  these  charges  against  you,  the  extreme 
penalty  for  which  in  time  of  war  is  death,  or  such  other  punishment  as  the 
court-ninrtial  may  direct.  In  pleading  guilty  you  throw  yourself  upon  the 
mercy  of  tlie  court  to  adjudge  you  this  i)enalty.  Having  been  thus  informed, 
do  you  wish  your  plea  of  guilty  to  .stand? 

The  accused  :  "  Yes,  sir." 

First  Lieut.  Fred  M.  Ix)gan,  Sixteenth  Infantry,  a  witness  for  the  prosecution, 
was  sworn,  and  testified  as  foliows: 

Questions  by  the  prosecution : 

Q.  State  your  name,  rank,  and  organization. — A.  Fred  M.  Logan,  First  LieuL 
Sixte<Mith  Infantry. 

Q.  Do  you  know  the  accused?  If  so,  state  his  name,  rank  and  organization. — 
A.  01(»n  Ledoyen,  private.  Company  B,  Sixteenth  Infantry. 

Q.  On  or  about  the  14th  day  of  December,  1917,  did  you  give  Private  Ledoyen 
an  order? — A.  I  did. 

Q.  He  did  not  obey  that  order,  did  he? — ^A.  No,  sir;  he  did  not.  He  refused 
and  stated  that  he  refused. 

Q.  What  was  the  ord(»r? — A,  He  was  ordered  to  get  his  pack  and  get  ready 
for  drill  with  his  squad. 

Q.  Was  there  any  reason  why  he  would  not  obey? — A.  No,  sir.  He  did  it 
willfully,  and  was  warned  at  the  time. 

Q.  Did  you  give  him  this  order  In  person? — A.  I  did. 

Q.  Did  he  say  anything  in  regard  to  why  he  disobeyed? — A.  No,  sir. 

Q.  You  may  state  any  further  facts  or  circumstances  surrounding  the  case. — 
A.  At  the  time,  when  he  was  ordered  to  get  his  pack  and  report  for  drill  with 
his  squad,  he  refused,  and  stated  that  he  would  not  go  to  drill.  I  then  told 
him  of  the  consecjuences  of  such  an  act,  and  gave  him  another  opportunity  to 
go  get  his  pack  and  drill,  j\nd  he  again  refused,  saying  "  I  refuse  to  go  to 
drill." 

Q.  You  warned  him  of  the  consequences  or  his  acts? — A.  Yes,  sir. 

The  defense  declined  to  cross-examine  the  witness. 

Questions  by  the  court: 

Q.  State  as  n(»arly  as  y<m  can  remember  the  exact  words  that  you  used  in 
warning  the  accused  of  the  consequences  of  his  act. — A.  I  told  him  that  he 
was  liabllng  hlms(»lf  to  trial  by  general  court-martial,  which  might  impose  a 
very  heavy  i)ennlty.  There  were  four  who  first  refused  to  go  to  drill,  and 
two  reconsidered  and  went  to  drill  later.  I  aske<l  the  accused  if  he  under- 
stood what  he  was  doing,  and  he  and  Private  Flshback  still  refused  to  drill. 

Q.  Did  the  accused  know  that  a  court-martial  might  impose  a  death  penalty 
for  his  act?— A.  T  think  not.     I  do  not  believe  that  I  told  him  that. 

Q.  You  stated  a  heavy  sentence? — A.  Yes,  sir. 

Q.  Did  this  man  offer  any  renson  as  to  why  he  refused  to  drill? — A.  No,  sir. 

Q.  Was  it  slinply  a  ])()sitive,  flat  refas:;!  with  no  excnses? — A.  Yes.  sir. 

The  i)r()secutIou  rests. 

The  defense,  having  no  testimony  to  offer,  made  the  following  verbal  state- 
ment :  "  Lieut.  Logan  luul  us  out  on  the  hill  the  day  before  and  we  nearly 
froze  to  d*»ath.  and  the  next  day  I  was  so  stiff  I  could  not  drill." 

The  court  was  (•lo.se<l  and  finds  the  accused:  Of  the  specification.  Charge  I, 
Guilty:  (if  (Miarge  I,  Cnilty. 

Tlie  court  w.ms  oiMMied  :ind  the  judge  advocate,  in  the  presence  of  the  accused 
and  his  counsel,  state<l  that  he  had  the  record  of  four  previous  convictions 
which  were  rea<l,  an<l  copies  of  which  are  hereto  appendeil,  marked  1,  2,  3,  and  4. 

.Judge  AdvcM'iite.  "  Do  you,  the  accused .  admit  the  correctness  of  these  charges 
and  convictions?  " 

The  accused:  "Yes.  sir." 

The  court  was  closed,  and  sentences  accused,  Olen  I^edoyen,  Company  B,  Six- 
teenth Infantry,  to :  Two-thirds  of  the  members  present  concurring  therein,  the 
court  sentences  the  accused  to  be  shot  to  death  with  musketry. 

The  court  at  9.45  o'ckwk  p.  m.  was  opened  and  adjourned  to  meet  at  the 
call  of  the  president, 

W.  F.  Crearv, 
Colonel,  Infantry,  President. 

Paul  C.  Greene, 
First  Lirutnmnt,  Sirteenth  Infant f^f,  Jndpe  Advocate, 
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Headquarters  First  DmsioN, 
American  Expeditionary  Forces, 

Franoe^  January  11,  1918. 

In  the  foregoing  case  Pvt.  Olen  T.«iloyen,  Company  B,  Sixteenth  Infantry,  the 
wntencp  is  approved  and  the  record  forwarded  for  action  under  the  provisions 
9f  the  forty-eighth  article  of  war. 

(Signed)  R.  L.  Bullabd, 

Major  General,  United  State*  Army,  Commanding, 

(2.) 
«en.  Pershing's  indokskmknt. 

Pnmi :  The  Ooniiimnd(*r  in  Chief. 

To :  Tlie  Judge  AdvtK'ate  Gonoral  of  the  Army. 

Suhject :  Trial  hy  general  court-martial,  requiring  action  of  the  President. 

1.  I  am  forwarding  you  h*'rewith  for  the  action  of  the  President  four  records 
of  trial  l)y  general  court-martial,  hi  each  of  which  cases  the  court  has  sentenced 
the  n<cus«'d  to  death  and  the  sentence  1ms  heen  approved  by  the  commanding 
general  <if  the  First  Division,  American  Expeditionar>*  Forces,  the  authority 
who  appolnteil  the  court.  In  two  cases  thi*  accused  were  convicted  of  willful 
dlsf>l>edicnce  of  orders,  and  in  the  other  two,  of  sleeping  on  post  while  sentinels 
in  the  fnmr  trenches  when  face  to  face  with  the  enemy.  Each  of  these  cases 
is  revlewe<l  by  Lieut.  Col.  Blnnton  Winshlp,  Judge  Advocate  of  the  First 
Division.  I  n»conunend  that  the  si'Utences  In  these  cases  be  confirmed  and  that 
I  be  advised  by  c*al)le  of  such  action. 

2.  The  fact  that  these  men  were  clearly  gtiilty  of  offenses  punishable  under 
th»*  law  with  death  is  not  the  only,  or.  indeed,  the  principal  reason  for  my 
reconnnendation.  I  believe  that  for  purely  military  offenses  the  penalty  of 
death  shouhl  not  l)e  Inflicted  unless  there  is  a  military  n«»cessity  therefor.  It 
is  absolutely  ne<'essjiry  for  the  safety  of  our  Army  that  sentinels  on  the  out- 
IMists  k«»ep  continuously  on  the  alert,  and  it  is  just  as  nwessary  for  (»ur  success 
as  a  fl;j;hting  force  that  orders  be  obeye<l — 4*Hpe<lally  simong  troops  In  contact 
with  the  enemy.  Indeed,  I  regard  (he  two  soldiers  who  willfully  disobeyed 
orders  without  excuse  or  extenuation  as  more  deserving  of  the  extreme  i>enalty 
than  file  two  who  slept  on  i>ost,  and  I  belh've  the  «'xtM-ution  of  the  sentenc<*s  is 
quite  as  necessary  in  their  cases  as  In  the  (»thers.  I  reconunend  the  exe<'Utlon 
of  the  Si»ntences  In  all  these  castas.  In  the  belief  thnt  It  Is  a  military  necessity 
and  that  it  will  diminish  the  n\imlM'r  (►f  like  <*ases  that  may  arise  In  the  future. 

(Signed)  .John  .1.  Pershino. 

Genera  /,  Comm  a  n  ding. 

(3) 

r.KN.    CKOWhKR's    KKt^lKST    Km    ( ONFKKKNCE    WITH    CHIKK    OF    STAFF   ON    RECEIPT    OF 

RECORDS. 

April  5,  1918. 

My  Dkak  <fKN.  March:  Here  are  the  four  casi»s  from  France  Involving  the 
diiith  s"!:tenc<-- -two  for  sh  oping  on  iM>st  and  two  for  dlsobe<Uence  of  orders. 
I  H'gn't  tli.-it  the  reviews  have  been  s<»  long  delayed,  hut  I  have  had  to  go 
oTit»il'1e  "f  the  reconls  for  n'levant  facts. 

The  first  p.iiM*r  that  will  encounter  your  attention  Is  ii  l»riof  memorandum  pre- 
pan**!  !»v  tlie  «ifficer  char;rfMl  with  the  study  of  these  cnises,  which  will  give  you 
a  uurs-e.'  of  all  four  cjisos  an<l  will  prepare  vtm  for  a  quh'k  reading  and  mider- 
•taiidlni:  of  the  n-view  prei»:ire<l  by  this  oflu-e  In  each  <-ase. 

V4.U  will  iu»tice  th:it  1  have  not  tinlshed  the  review  by  emlKwlying  a  definite 
r«H"<»n.m*'ndjitl«»n. 

It  wouhl  N*  unforturiat<\  Ind*  ed.  If  the  War  Departin<»nt  <Ud  not  have  one 
mind  about  th»^s»»  ca*«i  s.  There  N  no  que^Jllon  that  the  re<*ords  are  legally 
sufficient  to  sustain  the  tiiidlnsrs  and  S4'nten(»«».  There  Is  a  v«'ry  large  question 
In  my  mliMl  as  t<»  whether  ch»mency  should  be  ext^'Udtnl.  l'ndoubt<Mlly  (ien. 
Pershing  will  think,  if  we  e?vtend  «lemency,  that  we  have  n^t  8ustain(>d  him  in 
a  mntter  In  which  he  has  made  a  very  explicit  recommendation. 

May  we  have  a  conference  at  an  early  date? 

^Signed)  E.  II.  Crowder, 

Judge  Advocate  Gnieral. 

MaJ.  Gen-  Peiton  C.  March, 

Chief  of  Staff. 


142  ESTABLISHMENT  OF  MILITARY  JUSTICE. 

(4) 

ON   RETURN   FROM   INTERVTKW    GEN.   CROWDER  CONCLUDED   HIS  REVIEW   OF  CASES,   AS 

FOLLOWS  : 

The  court  was  lawfully  constituted.  The  proceedings  were  regular.  The 
record  discloses  no  errors.  The  findings  and  sentence  are  supported  by  the 
record  and  are  authorized  by  law. 

I  recommend  that  the  sentence  be  confirmed  and  carried  Into '  execution. 
With  this  in  view  there  Is  herewith  inclosed  for  your  signature  a  letter  trans- 
mitting the  record  to  the  President  for  his  action  thereon,  together  with  an 
executive  order  designed  to  carry  this  recommendation  into  effect,  should 
such  action  meet  with  your  approval. 

(Signed)  B.  H.  CJrowder, 

Judge  Advocate  General. 

gen.  anbell's  memorandum  opposing  confirmation  of  death  sentence. 

War  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  AprU  15,  1918. 
Memorandum  for  Gen.  Crowder. 
Re  Death  penalty  in  the  four  cases  from  France. 

1.  After  reading  these  records  I  said  to  you  the  other  day  that  were  I  the 
confirming  authority  I  would  not  confirm  these  sentences,  and  that  for  the  same 
reason  I  could  not,  were  I  you,  recommend  confirmation.  At  your  request  I 
shall  now  state  very  briefly  my  reasons  as  I  then  stated  them  to  you  orally. 

Ledoyen's  case. — He  was  charged  with  disobeying  the  lawful  order  to  fall  in 
for  drill,  and  was  convicted  upon  his  plea  of  guilty.  After  plea  and  beforu 
finding,  the  accused  formally  stated  in  his  own  behalf  that  he  "  could  not  go  to 
drill*'  because  of  the  extreme  exposure  to  which  he  had  been  subjected  the 
day  before;  that  is,  that  it  was  physically  impossible  for  him  to  drill.  This 
statement  was  plainly  inconsistent  with,  his  plea  of  guilty ;  accordingly,  the 
court  should  have  directed  a  plea  of  not  guilty  and  tried  the  case  on  that  issue. 
Surely  in  a  capital  case  a  plea  of  guilty,  especially  when,  as  in  all  these  cases, 
the  accused  has  not  had  competent  counsel,  should  be  accepted  only  when  it 
was  made  with  the  utmost  comprehension  of  all  legal  Implications  and  of  all 
consequences  and  only  when  the  plea  stands  finally  as  the  full,  complete,  and 
unmodified  Intelligent  answer  of  the  accused  to  the  charge.  Obviously  the 
record  in  this  case  does  not  meet  the  test,  and  the  proceedings  should  be  dis- 
approved. 

FiBhback'8  case, — This  is  In  all  respects  a  companion  piece  to  Ledoyen's  case. 
The  military  authorities  have  treated  the  two  as  on  "all  fours,"  and  ask  for 
the  death  penalty  in  both  upon  common  ground.  There  is  one  difference,  how- 
ever. The  accused  in  this  case  made  no  statement  after  his  plea  of  guilty,  and 
so  the  record  does  not  show  upon  its  face  any  statement  inconsistent  w^ith  the 
plea.  Considered  independently,  then,  the  record  gives  no  basis  for  the  de- 
structive opposition  made  to  Ledoyen*s  case.  The  human  facts  do.  The  facts 
of  the  two  cases  are  the  same;  the  conditions  and  circumstances  of  the  con- 
duct denounced  in  both  cases  are  the  same.  This  is  shown  by  the  record  and 
conceded  and  acted  upon  by  the  militar>^  authorities.  Disapproval  need  not  be 
based  upon  strict  legalism.  Other  considerations  are  admissible.  In  view  of 
what  I  have  said,  and  following  the  facts  of  record  in  Ledoyen's  case,  I  could 
not  confirm  the  Fishback  case. 

Scbaf<tian'ii  and  Cook's  rase. — The  death  pentilty  In  each  of  these  cases  was 
awnr(Ie<l  for  sl<'eping  on  post  after  an  inadequate  defense.  In  capital  cases 
extenuatinir  circumstances  are  matters  of  defense.  The  defense  in  these  cases 
set  up,  formally  and  without  force  or  persuasion,  however,  the  fact  that  the 
accused  had  been  in  the  front-line  trench  for  five  previous  nights  from  4.45  in 
the  evening  until  6  o'clock  In  the  morning,  with  an  actual  stand  In  the  sentry 
ix)st  of  two  hours  on  and  one  hour  off.  Of  course,  little  rest  and  no  sleep  could 
be  luid  In  sncli  a  brief  respite.  Night  after  night  of  vigilance,  without  oppor- 
tunity for  sleep,  must  rapidly  bring  exhaustion  unless  there  be  chance  for  rest 
and  sUm^p  during  the  day.  The  accused  in  one  case  testified  that  sleep  was  ini- 
p(>ssil)le  in  the  dugout  during  the  day  because  of  the  chopping  of  wood  therein. 
In  the  other  case  the  accused  testified  that  little  or  no  sleep  could  be  had  be- 
<*ause  of  noise,  without  speaking  more  specifically.    These  are  matters  of  ex- 
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tenoation,  the  troth  of  which  the  court  made  no  effort  to  prove  or  disprove.  A 
oompetent  statement  made  In  defense  and  standinc:  unimpeached  ought  to  be 
taken  as  true.  Furthermore,  In  one  of  the  cases  the  evidence  of  exhaustion  is 
rather  convincing.  The  accused  was  found  evidently  asleep  in  the  early  even- 
in?,  around  8  o'clock.  He  should  have  been  relieved  then  by  the  corporal  who 
observed  his  condition.  He  was  not  relieved  until  discovered  asleep  the  second 
time  in  the  early  morning  houra 

(JcneraUy. — ^These  cases  were  not  well  tried.  The  composition  of  the  court  In 
I>^loyen*K  case  consisted  of  one  colonel,  one  major,  and  four  first  lieutenants. 
The  fonr  first  lieutenants  could  have  had  but  little  experience.  I  can  not  help 
reo-all  the  British  rule  which  requires,  I  think,  In  such  QAses  three  years'  service 
\o  render  an  officer  competent  as  a  member  of  a  court-martial.  The  same  court 
that  tried  Ledoyen  tried  Fishback.  The  court  that  trle<l  Cook  was  composwl  of 
the  same  membei's,  except  a  captain  (doubtless  of  considerable  experience)  and 
a  first  lieutenant  (practically  of  none)  were  present.  And  the  same  court  that 
tri(  d  O)ok  tried  Sebastian. 

The  character  of  the  reconl,  with  Its  brevity,  Is  such  as  to  leave  the  hunmn 
unflersttmding  disturbed  by  the  formal  conviction  that  It  carries.  These  were 
mrre  youth.  Not  one  made  the  slightest  fight  for  his  life.  Each  was  "de- 
fended "  by  a  second  lieutenant.  Such  defense  as  each  had  was  not  worthy  the 
name.  Were  I  charged  with  the  defense  of  such  a  boy  on  trial  for  his  life,  I 
wonid  not,  while  charged  with  that  duty,  permit  him  to  make  a  plea  that  means 
tbt»  forfeit  of  his  life.  The  Government  should  be  made  to  maintain  its  case  at 
♦*very  point  In  the  trial  of  a  capital  crime.  Court,  judge  advocate,  and  counsel 
should  all  endeavor  to  see  that  there  Is  a  full  trial  as  well  as  a  fair  trial,  and 
tlint  no  n latter  of  defense,  including  extenuation,  be  omitted. 

There  Is  another  matter  that,  finding  lodgment  in  my  conscience,  I  shall  ex* 
press:  There  is  an  insistence  upon  the  part  of  Gen.  Pershing  which  tt^nds  to 
prejudice  these  causes.  He  seems  to  have  forgot  that  he  is  not  the  reviewing 
antlir»rity.  The  relation  betwet»n  confirming  authority  and  the  President  in 
tht^e  cases  is  judicial.  I  do  not  say  that  Gen.  Pershing  may  not  make  general 
r«-*t»ujmendations  as  to  the  maintenance  of  discipline  in  his  command.  I  know 
le  inny.  But  his  recommendation  in  these  cases  Is  a  special  thing,  specially 
interprised  in  the  course  of  justice,  and  characterized  by  great  insistence.  He 
asks  iliat  he  be  advised  by  cable  of  the  act  of  confirmation,  and  makes  a  power- 
ful aigument,  the  gist  of  which,  after  all.  is  to  be  found  In  his  view  of  the 
noeessity  of  exemplary  punishment  in  those  castas.  It  may  be  the  puni.<«!iment 
m:>(le  especially  drsistic  for  the  purpose  of  example  at  times  has  its  place  and 
vn'ne;  hut  exemplary-  punishment  is  dangerous  to  justice.  The  execution  of  all 
n)ilitjir>'  offenders  would  very  likely  decrease  the  number  of  future  offenses  and 
offenders.  But  such  Draconian  methods  would  destroy  justice  without  which 
all  else  in  human  society  is  of  no  worth. 

It  is  only  right  for  me  to  say  to  you  that  the  military  mind  will,  in  my  opin- 
i'm.  almost  unanimously  approve  of  confirmation  in  thes(>  cases.  I  do  not  say 
th;it  the  military  view  Is  to  be  Ignored  by  the  Commander  in  Chief  of  the  Army. 
I  myself  would  not  ignore  it.  But  when  it  offends  against  my  well-considered 
^nse  of  law  and  justice  I  can  not  follow  it. 

S.  T.  An  SELL, 

Brigadier  OeneraU 
(6) 

<opt  of  col.  alfred  e.  clark's  memorandum  oiving  reasons  why  death  sen- 
tences sholtj)  not  be  executed. 

Aprh.  10,  1918. 
Memorandum  for  Gen.  Crowder. 
Subject :  Four  cases  from  France  involving  the  death  sentence. 

1-  In  addition  to  what  appears  in  the  several  reviews  of  these  four  cases, 
th«»  following  additional  facts  are  called  to  your  attention  as  bearing  upon  Uie 
justice  and  expediency  of  carrying  the  sentences  into  effect : 

ia)  AH  these  cases  arose  in  the  16th  Infantry.  Two  of  the  accused  were 
u<»t  brought  to  trial  for  50  days  and  upward  after  their  alleged  offenses.  All 
of  the  cases  were  tried  with  an  exi)editlon  which  does  not  give  on  the  face 
«»f  the  records  any  appearance  of  deliberation.  In  each  case  the  defense  of 
the  accQsed  was  so  indifferent  as  to  be  practically  no  defense. 

^b)  Upon  the  trial  of  two  of  the  cases  but  five  officers  sat — one  colonel  and 
foar  first  lieutenants.    These  two  trials  lasted  from  8  p.  m.  until  9.45  p.  m. ; 
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that  is,  from  the  beginning  of  the  lirst  trial  until  the  conclusion  of  the  second 
trial  there  elapsed  1  hour  and  45  minutes.  Counsel  for  the  accused  made  m 
statement  or  argument  in  either  of  these  cases. 

In  the  4>ther  two  cases  eight  members  of  the  court  sat.  The  tint  of  th&** 
two  trials  began  at  1.20  p.  m.  and  the  second  w^as  completed  at  5.25  p.  m.  In 
the  first  of  these  cases  counsel  for  the  accused  made  an  argument  of  six  llnt^s. 
ami  the  second  an  argument  of  eight  lines. 

(c)  Two  of  the  soldiers — Fishback  and  Ledoyen — were  tried  for  willful  dis 
obedience  of  an  onler  to  go  out  and  drill.  It  does  not  appear  that  their 
organization  was  near  or  In  contact  with  the  enemy.  Both  of  these  men  wen* 
trletl  the  same  evening  betwet»n  8  and  9.45  p.  m. — two  trials.  Fishback  was 
lirst  trifHl ;  and  It  appears  In  the  record  of  that  case  that  both  of  the  soldiers 
were  together  when  the  order  was  given.  The  lieutenant  who  claims  to  lunv 
given  tlie  order  testified: 

"Q.  Did  he  (Fishback)  make  any  reply  to  the  order? 

"  A.  Either  lie  or  Ledoyen  made  the  reply  that  they  refused  to  go  to  drill." 

The  answer  leaves  it  in  doubt  as  to  which  refused.  Clearly  there  was  bm 
one  order  given,  apparently  directed  to  both.  Clearly,  albo,  when  the  c<mn 
passed  uixrn  the  B'Ishback  case  it  necessarily  had  in  practical  effect  decidetl 
the  Ijedoyen  case,  which  immediately  followed.  Notwithstanding  this,  counsel 
for  tlie  accused  made  no  challenge. 

It  is  alleged  that  the  disobedience  occurred  on  November  14.  The  char^'e 
sheet  shows  that  each  of  these  men  was  placed  in  confinement  on  November  18. 
There  is  evidence  In  the  record  that  these  men  were  both  in  arrest  or  under 
guard  when  the  order  was  glveq.  Why  they  were  In  arrest  and  by  whom 
place<l  in  arrest,  and  whether  or  not  they  were  to  be  release<l  from  arrest  to 
go  out  to  drill  in  obedience  to  the  order  does  not  appear. 

(d)  With  respect  to  the  two  men  convicted  of  sleeping  cm  post,  one — Pvt. 
Sebastian — is  alleged  to  have  committed  the  offense  on  the  night  of  November 
3-4;  Pvt.  Cook,  on  the  following  night.  Cook  was  put  In  arrest  November  1^ 
and  Sebastian  November  14. 

The  length  of  time  which  elapsed  after  the  alleged  offenses  and  before  the 
men  were  brought  to  trial,  the  expeditious  and  seemingly  formal  manner  in 
which  they  were  tried,  the  lack  of  any  apparent  effort  on  the  part  of  the  counsel 
for  the  accused  to  make  a  real  defense,  the  circumstances  of  extenuation 
shown  in  the  reviews — especially  in  the  cases  of  the  two  men  convicteil  of 
sleeping  on  iH»st — altogether,  and  coupled  with  the  disposition  made  by  the 
same  court  of  other  cases  of  like  nature  arising  In  the  same  organization  about 
the  same  time,  make  up  a  record  on  which  It  will  be  difficult  to  defend  or 
Justify  the  execution  of  death  sentences  by  way  of  punishment,  or  upon  an\ 
ground  other  than  that  as  a  matter  of  pure  military  exi>edlency  some  one 
should  be  executed  for  the  moral  effect  such  action  may  have  upon  the  othe- 
Boldiers. 

(c)  The  four  convicted  men  entered  the  Army  by  voluntary  enlistment— 
Ledoyen  on  February  3,  1917 ;  age  on  enlistment  papers,  18  years  and  1  month. 
Sebastian,  April  18.  1917:  nge,  19  years  and  6  months.  Fishback,  Februnry  17. 
1917;  age,  19  years  and  2  months.  Cx>ok,  May  11,  1917;  age  18  years  and  11 
months.     None  had  any  previous  military  experience. 

if)  Reference  has  already  been  made  to  other  cases  tried  by  the  same  court. 
These  will  now  be  more  particularly  referred  to. 

Willinm  Hhnlninn,  private.  iTompany  O.  lOth  Infantry.  This  soldier  wn< 
a<'cuse(l  of  sl<H»ping  on  post  in  tin*  front  trrn^'hes  on  the  nigh!  of  November  .">-<*.. 
This  is  tho  same  night  that  Pvt.  Cook,  who  was  convicted,  is  alleged  to  have 
commit h'd  a  like  offense,  in  the  ITindnian  casp  Corpl.  Walenic  and  Pvt.  ^^la^'U 
werp  witnesses  for  the  proscfntion,  as  they  were  also  in  the  Cook  case  I'j 
each  rase  it  was  said  that  Pvt.  (^lark  was  on  duty  when  his  comrades  wm- 
found  asleep.  The  story  told  by  Corpl.  Wah»nic  concerning  Pvt.  Himhnaii  i- 
in  essential  respects  very  muoh  like  the  story  he  told  concornlnc  Pvt.  Oook 
If  anything,  the  evidence  was  stronger  against  Pvt.  Cook,  because  O^rpl. 
Walenic  testified  that  the  former  was  sitting  down  with  his  blanket  around  his 
head  and.  as  he  believed,  asleep  when  discovered  by  the  corrxu-al.  In  the  ca>t' 
of  Pvt.  Cook,  who  was  convictetl,  the  evidence  clearly  shows  that  he  wa^ 
standing  on  the  firing  step  In  a  natural  position,  with  his  rifle  resting  on  the 
parapet  at  the  time  of  the  alleged  offense.  Cook  was  convicted  ui)on  the  testi- 
mony of  the  two  witnesses  referred  to,  and  Hlndman  was  acquitted  In  spite 
of  the  evidence  of  these  same  witnesses  by  the  same  court. 
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Adam  Klelu.  private.  Company  G,  16tli  Infantry,  was  acoiwed  of  sleeping  on 
post  November  3,  1917.  This  Is  the  same  night  that  It  Is  alleged  Pvt.  Sebastian 
was  found  asleep.  It  will  be  noted  that  all  these  men  belong  to  the  same  or- 
g&njzation.  Lieut.  P.  S.  McCune  testified  directly  that  he  found  Klein  nslei»p. 
He  was  on  duty  In  the  front-line  trench.    Klein  was  acquitted. 

Dewey  G.  Brady,  Company  G,  16th  Infantry,  wa*  accuse<l  of  sleeping  on 
I)ost  on  the  night  of  November  5.  This  is  the  same  night  that  It  is  alleged  Pvt. 
Cook  was  found  asleep.  Again  Corpl.  Walenic  was  the  chief  witness  for  the 
pn)secntlon.  His  story  of  how  he  came  upon  Brady,  found  him  asleep,  took  his 
rifle,  etc..  Is  in  es.sentlal  resi)ects  a  replica  of  the  story  he  told  In  the  Coo.k 
r-ase,  and  the  evidence  in  support  of  the  charge  against  Brady  is  quite  as  strong, 
if  not  more  convincing,  than  that  in  either  the  Cook  or  the  Sebastian  cases.  In 
which  the  men  were  convicted.  Brady  was  tried  by  the  same  court  and 
acquitted. 

Pvt.  Herbert  Tobias,  Company  E,  18tli  Infantry,  was  accuse<l  of  slet^ping  on 
lN»st  In  the  front  trenches  on  Noveml)er  9.  He  was  tried  by  a  diflPerent  court, 
nj«M>iute<l.  however,  by  the  same  reviewing  authority,  viz,  Ma.i.  Gen.  Bullard. 
The  evidence  was  <llrect  and  positive  that  he  was  found  souml  asleep  on  his  posr. 
The  accuser]  did  not  take  the  stand  and  make  any  denial  of  the  charge.  He 
was  tried  December  15,  was  found  guilty,  and  sentenced  to  be  dishonorably 
di.«5charged,  with  the  usual  forfeitures,  and  to  be  confined  for  three  years.  The 
reviewing  authority  returned  the  record  for  some  clerical  correct lon.s,  and  with 
the  snggestlon  that  the  court  reconsider  the  case  with  the  view  to  Imposing  a 
heavier  penalty.  Upon  reconsideration  the  court  increased  the  period  of  con- 
fiiit^ment  to  10  years,  and  this  sentence  was  approved. 

*g)  A  numl)er  of  cases  have  come  from  other  organizations  In  France  where 
men  were  convicted  of  sleeping  on  post  or  willful  disobedience  of  orders.  The 
following  are  some  of  the  sentences: 

Pvt  John  L.  Shade,  United  States  Marines,  convicted  of  sleeping  on  post 
November  19, 1917,  The  sentence  as  approved  was  six  months*  confinement  and 
forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  Maj.  Gen.  Bundy,  re- 
viewing authority. 

IM.  Aubrey  La  Lace,  convicteil  of  sleeping  on  post  January  14,  1918.  The 
approved  sentence  was  confinement  for  one  year  and  one  month,  with  total  for- 
feiture during  that  period.    Ma  J.  Gen.  Kernan,  reviewing  authority. 

Pvt  William  F.  Glldia,  convicted  of  sleeping  on  post  October  31,  1917.  The 
approved  sentence  was  confinement  for  six  months  and  forfeiture  of  two-thirds 
of  his  pay  for  a  like  i)eriod.    Gen.  Coe  reviewing  authority. 

Pvt.  Enlo  J.  Halonen,  United  States  marines,  was  convicted  of  sleeping  on 
post  December  7,  1917.  The  sentence  as  approved  was  confinement  for  three 
months  and  forfeiture  of  two-thirds  off  his  pay  for  a  like  period.  Maj.  Gen. 
Bundy  was  the  reviewing  authority. 

Pvt  Edward  M.  Wood  was  convicted  of  leaving  his  post  before  l>eing  regularly 
relieved  on  November  14.  The  sentence  as  approved  provided  for  confinement 
for  six  months  and  forfeiture  of  two- thirds  of  his  pay  for  a  like  period.  Maj. 
Gen.  Ea>nan  reviewing  authority. 

Pvt  James  Hadestron  was  convicted  of  leaving  his  post  before  being  regularly 
relieved  on  December  29.  The  sentence  as  approved  was  confinement  for  six 
months  with  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  Maj.  Gen. 
Bundy  reviewing  authority. 

The  records  show  with  respect  to  some  of  these  cases  that  the  offenses  were 
not  committed  In  the  front-line  trenches.  As  to  others,  the  records  do  not  show 
where  the  offenses  were  committed. 

A  number  of  cases  have  also  come  in  from  France  where  men  were  convicted 
"f  willful  disobedience  of  orders  under  circumstances  which  do  not  distinguish 
them  as  to  the  locus  of  the  offense  from  the  ca.ses  of  Flshback  and  Ledoyen,  sen- 
t»»nced  to  death.    The  sentences  run  from  a  few  months  to  several  years. 

AxFBEO  E.  Clabk, 
Lieutenant  Colonel,  Judge  Advocate. 

gb:x.  cnowDEB's  final  memorandum. 

April  16,  1918. 
.Memorandum  for  Gen.  March. 
Sul>ject :  Four  cases  from  France  Involving  the  dealth  penalty. 

I.  Since  our  interview  on  the  four  cases  from  France  involving  the  death 
sentence,  at  which  Interview  we  agree<l  that  we  would  submit  the  cases  with 
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» 
a  recommendation  tliat  the  sentences  be  carried  into  execution,  my  attention 
has  been  Invited  to  certain  facts  of  which  I  had  no  Icnowledge  at  the  time  of 
the  inter\'iew  and  to  which  I  thinlc  your  attention  sliould  have  been  invited. 

Tlie  following  four  cases  of  sleeping  on  post,  three  of  which  appear  to  have 
arisen  in  the  same  regiment,  namely,  the  16th  Infantr>\  on  approximately  the 
same  date,  and  one  in  the  18th  Infantry  four  days  later,  were  disposed  of  as 
follows : 

(a)  William  Hiudman,  private.  Company  G,  16th  Infantry.  This  soldier 
was  accused  of  sleei)lng  on  post  in  the  front  trenches  on  the  night  of  November 
5-6.  This  is  the  same  night  that  Pvt  Cook,  who  was  convicted,  is  alleged  to 
have  committed  a  like  offense.  In  the  Hindman  case  Corpl.  Walenic  and  Pvt 
Clark  were  witnesses  for  the  prose<'ution,  as  they  were  also  in  the  Cook  caae.  In 
each  case  it  was  said  that  Pvt.  Clark  w^as  on  duty  when  his  comrades  were 
found  asleep.  The  story  told  by  Corpl.  Walenic  concerning  Pvt.  Hindman  is 
in  essential  respects  very  much  like  the  story  he  told  concerning  Pvt.  Cook. 
If  anything,  the  evidence  was  stronger  against  Pvt  Hindman  than  against 
Pvt  Cook,  because  Corpl.  Walenic  testified  that  the  former  was  sitting  down 
with  his  blanket  around  his  head,  and  as  he  believed,  asleep,  when  discovered 
by  the  corporal.  In  the  case  of  Pvt.  Cook,  who  was  convicted,  the  evidence 
clearly  shows  that  he  was  standing  on  the  firing  step  in  a  natural  position,  with 
his  rifie  resting  on  the  parapet  at  the  time  of  the  alleged  offense.  Cook  was 
convicted  upon  the  testimony  of  the  two  witnesses  referred  to,  and  Hindman 
was  acqulted  in  spite  of  the  evidence  of  these  same  witnesses,  by  the  same  court 

(6)  Adam  Klein,  private,  Company  G,  16th  Infantry,  was  accused  of  sleep- 
ing on  post  November  3,  1917.  This  Is  the  same  night  that  it  is  alleged  Pvt 
Sebastian  was  found  asleep.  Lieut.  D.  C.  McCune  testified  directly  that  he 
found  Klein  asleep.  He  was  on  duty  in  the  front-line  trench.  Klein  w^as 
acquitted. 

(c)  Dewey  C.  Brady ^  Company  G,  16th  Infantry,  was  accused  of  sleeping 
on  post  on  the  night  of  November  5.  This  is  the  same  night  that  It  is  alleged 
Pvt  Cook  was  found  asleep.  Again  Corpl.  Walenic  was  the  chief  witness  for 
the  prosecution.  His  story  of  how  he  came  upon  Brady,  found  him  asleep, 
took  his  rifle,  etc..  Is  In  essential  resi)ects  a  replica  of  the  story  he  told  In 
the  Cook  case,  and  the  evidence  In  supix)rt  of  the  charge  against  Brady  is 
quite  as  strong,  if  not  more  convincing,  than  In  either  the  Cook  or  the  Sebastian 
cases.  In  which  the  men  were  convicted.  Brady  was  tried  by  the  sjime  court 
and  acquitted. 

((f)  Herbert  Tobias,  private.  Company  E,  18th  Infantry,  w^as  accused  of 
sleeping  on  post  In  the  front  trenches  on  November  9.  He  was  tried  by  a 
different  court,  appointed,  however,  by  the  same  reviewing  authority,  viz,  Maj. 
Gen.  Buliard.  The  evidence  was  direct  and  positive  that  he  was  found  sound 
asleep  on  his  post.  The  accused  did  not  take  the  stand  and  make  any  denial 
of  the  charge.  He  was  tried  December  15,  was  found  guilty,  and  sentenced  to 
be  dishonorably  discharged,  with  the  usual  forfeitures,  and  to  be  confined  for 
three  years.  The  reviewing  authority  returned  the  record  for  some  clerical 
corrections,  and  with  the  suggestion  that  the  court  reconsider  the  case  with  a 
view  to  imposing  a  heavier  injnalty.  Upon  reconsideration,  the  court  increased 
the  period  of  confinement  to  ten  years,  and  this  sentence  was  approved. 

2.  I  think,  perhaps,  you  would  also  like  to  know  something  of  the  state  of 
discipline  in  other  organizations  in  France  as  evidenced  by  the  fact  that  In  the 
following  cases  men  have  been  convicted  of  sleeping  on  post,  or  of  leaving  post 
before  being  regularly  relieved,  with  sentences  adjudged  which  are,  by  com- 
parison with  the  death  sentence,  almost  trivial: 

(1)  Pvt.  John  L.  Shade,  United  States  Marines,  convicted  of  sleeping  on  i>ost 
November  19,  1917.  The  sentence  as  approved  was  six  months*  confinement 
and  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  Maj.  Gen.  Bundy, 
reviewing  authority. 

(2)  Pvt.  Aubrey  Le  Lace,  convicted  of  sleeping  on  post  January  14,  1918. 
The  approved  sentence  was  conflnement  for  one  year  and  one  month,  with  total 
forfeiture  during  that  period.     Maj.  Gen.  Kernan,  reviewing  authority. 

(3)  Pvt.  William  F.  Glidla,  convicted  of  sleeping  on  post  October  31,  1917. 
The  approved  sentence  was  confinement  for  six  months  and  forfeiture  of  two- 
thirds  of  his  pay  for  a  like  period.     Gen.  Coe,  reviewing  authority. 

(4)  Pvt.  Enlo  J.  Halonen,  United  States  Marines,  was  convicted  of  sleeping 
on  post  December  7,  1917.  The  sentence  as  approved  was  conflnement  for  three 
months  and  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  Maj.  Gen. 
Bundv  was  the  reviewing  authority. 
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(5)  PYt  Edward  M.  Wood  was  convicted  of  leaving  hlB  poet  before  being 
regularly  relieved  on  November  14,  1917.  The  sentence  as  approved  provided 
for  coDflnement  for  six  months  and  forfeiture  of  two-thirds  of  his  pay  for  a 
like  period.    Maj.  Gen.  Keman,  reviewing  authority. 

(6)  Pvt.  James  Hadestron  was  convicted  of  leaving  his  post  before  being 
regularly  relieved  on  December  29.  The  sentence  as  approved  was  confinement 
for  six  months,  with  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  MaJ. 
Gen.  Bundy,  reviewing  authority. 

The  records  show  with  respect  to  some  of  the  six  cases  listed  above  that  the 
offenses  were  not  committed  in  the  front-line  trenches.  As  to  others  the 
records  do  not  show  where  the  offenses  were  committed. 

3.  In  addition  to  the  foregoing  the  study  in  this  office  reveals  a  number  of 
cases  which  have  come  in  from  France  where  men  have  been  convicted  of 
willful  disobedience  of  orders  under  circumstances  which  do  not  distinguish 
them  as  to  the  locus  of  the  offense  from  the  cases  of  Flshback  and  Ledoyen, 
who  were  sentenced  to  death.  The  sentences  in  the  cases  referred  to  run  from 
a  few  months  to  several  years'  confinement. 

4.  Permit  me  finally  to  observe,  without  reopening  the  case,  that  it  will 
always  be  a  matter  of  regret  to  me  that  the  four  cases  upon  which  we  are 
called  upon  to  act  were  not  well  tried.  The  composition  of  the  court  in 
I>Hlojen*s  case  consisted  of  one  colonel,  one  major,  and  four  first  lieutenants. 
The  four  first  lieutenants  could  have  had  but  little  experience.  The  same 
court  that  tried  Ledoyen  tried  Flshback.  The  court  that  tried  Cook  was 
crimposed  of  the  same  members,  except  a  captain  (doubtless  of  considerable 
<:xperlence)  and  a  first  llentenant  (presumably  of  little  experience)  ;  and 
the  same  court  that  tried  Cook  tried  Sebastian. 

We  have  discussed  the  fact  that  each  of  the  four  defendants  was  a  mere 
youth,  and  I  am  a  little  Impressed  by  the  fact  that  not  one  of  them  made  any 
tight  for  his  life.  Each  of  the  four  men  was  defended  by  a  second  lieutenant, 
who  made  no  special  plea  for  them.  I  regret  exceedingly  that  in  each  case 
the  accused  was  allowed  to  make  a  plea  of  guilty.  As  counsel  for  them  I 
siMiuld  have  strongly  advised  that  they  plead  not  guilty  and  require  the 
(jovemment  to  maintain  its  case  at  every  point. 

It  will  not  have  escaped  your  notice  that  Oen.  Pershing  has  no  office  of 
review  in  tliese  cases.  He  seems  to  have  required  that  these  cases  be  sent  to  him 
tor  tiie  purpose  of  putting  on  the  record  an  expression  of  his  view  that  all 
four  men  should  l»e  placed  before  a  firing  squad.  I  do  not  make  this  statement 
for  the  purpose  of  criticizing  his  action.  Indeed,  I  sympathize  with  it.  But 
it  Is  fair,  in  the  consideration  of  the  action  to  be  taken  here,  to  bear  in  mind 
the  fact  that  Gen.  Pershing  was  not  functioning  as  a  reviewing  officer  with 
any  official  relation  to  the  prosecution,  but  as  commanding  general  anxious 
to  maintain  the  discipline  of  his  command. 

E.  H.  Cbowder, 
Judge  Advocate  Oeneral, 

Mr.  AxsELu  As  I  say,  that  ineinorandiim  did  not  get  anywhere. 
Two  of  these  cases  are  the  casas  that  we  saw  featured  in  the  Wash- 
ington Post  here  on  Friday  or  Saturday  morning,  where  there  was 
printed  a  letter  written  by  Mr.  Baker  to  the  President,  saying,  in 
effect.  "  Ify  dear  Mr.  President :  You  recall  the  cases  of  Sebastian 
and  Cook,  who  were  tried  and  found  guilty  last  year,  in  France,  of 
keeping  on  post,  and  whom  you  so  graciously  pardoned.  I  wish  to 
advLse  you  what  the  happy  effect  of  that  clemency  was  in  those  two 
cases.  They  were  restored  to  the  colors,  and  one  of  them  has  been 
killed  in  the  battle  in  the  Argonne,  and  the  other  has  been  honorably 
^lischarged.^' 

Senator  Chamberlain.  Twice  wounded. 

Mr.  Ansell.  Yes;  twice  wounded  and  then  discharged. 

The  other  two  cases,  however,  gentlemen,  he  did  not  mention,  and 
those  other  cases  were  commuted,  fortunately,  by  the  President  later 
to  three  years  in  the  penitentiary. 

And  I  sav  that  these  were  cases  where  the  President  did  not  have 
to  resort  to   pardon,  because  the   President,  being  the  confirming 
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authority  in  these  cases,  had  the  power  that  a  commanding  general 
below  has,  to  set  the  proceedings  all  aside.  They  pardoned  two  of 
them  and  sent  two  to  the  penitentiary.  The  man  who  died  in  the 
Argonne,  though  pardoned,  died  with  the  judgment  of  guilt,  of 
having  slept  on  his  post  in  the  face  of  the  enemy,  branded  upon  him. 
As  a  matter  of  law,  he  was  not  guilty  at  all.  The  same  thing  is 
true  of  the  man  so  seriously  wounded. 

And  the  men  who  have  served  in  the  penitentiary  from  that  tinio 
to  this  are,  in  my  judgmefit,  serving  absolutely  unlawful  sentences: 
and  I  so  said  in  the  memorandum  that  I  wrote  in  that  case  before 
going  to  France,  which  never  reached  the  Secretary  of  War.  Be- 
fore leaving  for  France,  finding  that  it  had  not  been  forwarded,  I 
did  send  that  memorandum  to  a  distinguished  Member  of  Confess 
and  ask  him  to  take  the  matter  up  with  the  President  of  the  United 
States. 

■Senator  Lenboot.  And  clemency  was  eventually  granted? 

Mr.  Ansell.  Clemency  granted  in  all  cases. 

Senator  Chamberlain.  In  all  four  cases? 

Mr.  Ansell.  Yes. 

Senator  Lenroot.  I  mean  in  all  four  cases. 

Mr.  Ansell.  Yes;  two  of  the  men  were  pardoned  outright,  not- 
withstanding the  fact,  Mr.  Chairman,  that  the  division  commander 
said  they  should  die,  notwithstanding  the  fact  that  Gen.  Pershing 
clamored  that  they  should  die,  notwithstanding  the  fact  that  the 
Judge  Advocate  General  agreed  that  they  should  die,  and  notwith- 
standing the  fact  that  the  Uliief  of  Staff  said  they  should  die,  and  the 
entire  military  hierarchy  clamored  that  they  should  die.  But  for- 
tunately, in  this  case  the  civil  view  of  justice  did  prevail  to  the  point 
where  though  they  did  not  set  aside  the  sentence  as  they  ought  to 
have  done,  because  that  course  was  not  called  to  the  attention  of  the 
Secretary  of  War,  the  men  did  not  die. 

Senator  Chamberlain.  That  was  in  your  memorandum? 

Mr.  Ansell.  In  my  memorandum.  He  did  not  set  them  aside: 
strike  down  the  judgments  as  they  ought  to  have  been  struck  down. 

Senator  Chamberlain.  The  Secretary  of  War  did  not  approve 
these  judgments,  did  he? 

Mr.  Ansell.  Yes;  he  approved  of  the  judgnients  and  reduced 
them. 

Senator  Chamberlain.  He  did  not  disapprove? 

Mr.  Ansell.  No,  indeeii ;  he  did  not  disapprove  them.  He  and  the 
President  approved  of  the  sentences  but  granted  some  clemency. 

Senator  Chamberlain.  Let  me  be  sure  about  that.  The  Secretary 
of  War,  you  say,  did  not  see  your  memorandum  ? 

Mr.  Ansell.  No. 

Senator  Chamberlain.  Do  you  know  whether  or  not  he  approved 
of  the  final  judgment  of  Gen.  Crowder  and  Gen.  Marsh? 

Mr.  Ansell  No;  I  think  not,  entirely.  I  think  the  Secretary  of 
War  recommended  clemency. 

Senator  Chamberlain.  Do  you  think  so  ? 

Mr.  Ansell.  Yes. 

Senator  Lenroot.  Was  that  before  or  after  the  intervention  of 
these  memoranda  you  speak  of? 

Mx.  Ansell,  I  nave  not  the  slightest  idea.  You  see,  I  went  to 
Europe,  and  I  only  know  that  I  got  a  personal  letter  from  a  reliable 
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source  over  here  saying  that  the  men  would  not  be  hanged.  I  did 
not  know  what  happened.  Whether  the  President  ever  conferred 
with  the  Member  of  Congress  I  do  not  know.    I  think  so. 

Senator  Lenboot.  That  is  what  I  wanted  to  know. 

Senator  Chamberlain.  I  think  the  President  very  properly  ad- 
dressed the  Secretary  of  War  a  letter  the  other  day  commending  the 
gallantry  of  these  young  fellows ;  and  may  I  ask  to  have  those  two 
letters  inserted  in  tne  record  ?  They  are  printed  in  the  press  and  we 
can  not  vouch  for  their  authenticity,  but  I  assume  they  are  correct : 

(The  newspaper  clipping  referred  to  is  here  printed  in  full  as 
follows :) 

SA\YJ>  BY   PRESIDENT,    BOYS    PBOVE    HEBOES ;    SLEPT    AT    POSTS;    PARDONED',    ONE    IS 

KILLED  IN  WAR,   SECOND  WOUNDED. 

An  exchan^  of  letters  between  President  Wilson  and  Secretary  of  War  Baker 
jesterday  revealed  the  redemption  of  two  boy  soldiers  sentenced  to  die  after 
a  court-martial  In  France  for  sleeping  on  outpost  duty,  but  later  pardoned  by 
the  President     The  letters,  which  tell  the  story,  are  as  follows : 

•  My  Dear  Mr.  President  :  You  will  recall  that  early  In  1918  four  death  sen- 
tences were  presented  to  you  from  France.  Two,  for  disobedience  of  orders, 
yoa  remitted  to  terms  of  imprisonment,  and  two  young  boys,  Sebastian  and 
Cook,  who  were  convicted  of  sleeping  on  outpost  duty,  you  fully  pardoned. 

"  It  will  interest  you  to  know  that  upon  restoration  to  duty  both  made  good 
soldiers.  Sebaslan  died  In  battle  In  the  Alsne  offensive  In  July,  1918.  Cook 
was  wounded  In  the  same  battle  and  restored  to  health  In  time  to  fight  in  the 
Meuse-Argonne  battle,  when  he  again  fought  gallantly  and  was  the  second  time 
woimded.  He  has  now  been  restored  to  health  through  medical  attention  and 
has  been  honorably  dlscliarged  from  the  service. 
"Respectfully,  yours, 

"  Newton  D.  Bakek." 

Here  Is  the  President's  reply : 

"*  My  Dear  Baker  :  Thank  you  for  your  thoughtfulness  in  telling  me  about  the 
records  made  by  Sebastian  and  Oook,  the  two  youngsters  who  were  pardoned, 
for  sleeping  on  outpost  duty.  It  Is  very  delightful  to  know  that  they  redeemed 
themselves  so  thoroughly,  and  It  was  very  thoughtful  of  you  to  give  me  the 
pleasure  of  learning  about  It. 

"Cordially  and  faithfully,  yours, 

"WooDROw  Wilson." 

Mr.  Ansell.  The  point  I  make  in  those  cases  is  that  it  is  bad  enough 
that  men  have  got  to  serve  a  term  in  the  penitentiary  when,  as  I 
say,  lawyers  ana  judges  would  have  said  that  the  conviction  was 
illegal;  but  the  point  I  make  is  that  the  whole  military  hierarchy, 
capped  by  your  Chief  of  Staff  and  the  Judge  Advocate  General  of 
the  Army,  who  is  not  independent  of  the  Chief  of  Staff,  clamored 
and  entered  into  an  agreement  that  these  men  should  die. 

Senator  Chambeklain.  By  tiie  way.  General,  right  in  that  con- 
Eection,  even  the  act  of  extending  clemency  on  the  part  of  the  Presi- 
dent does  not  remove  the  stigma  of  conviction. 

Mr.  Ansell..  Certainly  not. 

Senator  Chamberlain.  In  other  words,  the  judgment  still  stands? 

Mr.  Ansell.  Yes. 

Senator  Chamberlain.  So  that  the  young  man  who  was  killed, 
and  the  men  who  were  discharged,  still  have  that  stigma  against 
them. 

Mr.  Ansell.  Yes.  But  the  great  point  in  these  cases  is,  I  called 
them  up  not  only  to  illustrate  how  narrowly  these  men  escaped 
death,  but  to  illustrate  the  dependence  under  existing  law  of  your 
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Judge  Advocate  General  upon  the  power  of  military  command,  and 
the  evils  of  it.  The  Judge  Advocate  General  is  absolutely  depend- 
ent on  the  power  of  military  command,  in  his  case  the  Chief  of 
Staff.  How  much  more  true  is  that  of  the  subordinate  judge  advo- 
cate upon  the  staff  of  the  commanding  general? 

Senator  Lenroot.  I  am  not  speaking  about  the  offenses  i)unishable 
by  death ;  but  do  you  draw  a  distinction  between  the  revision  of  a 
court-martial  in  time  of  war  in  the  face  of  the  enemy  where  it  does 
appear  that  substantial  justice  has  been  done,  but  technical  error 
has  been  committed — a  distinction  between  revising  that  kind  of  a 
court-martial,  and  one  where  there  could  be  injury  following  a 
mere  technical  following  of  the  law  ? 

Mr.  An  SELL.  You  know,  Mr.  Chairman,  I  am  rather  glad  that 
you  asked  me  this  question,  because  I  have  rather  set  views  alonff 
this  line,  and  I  believe  they  are  views  that  will  be  appFoved  by  ail 
legally  trained  men;  indeed,  I  believe  by  men  of  practical  common 
sense. 

You  are  drawing  the  distinction  between  a  case  in  which  you 
say  from  looking  over  the  record  that  substantial  justice  has  been 
done  notwithstanding  technical  error,  and  the  case  where  there  is 
technical  error  and  not  substantial  justice  done. 

The  moment  you  admit  such  a  distinction  as  that  you  are  lost. 
If  you  hold  that  there  is  in  the  proceedings  error  of  tne  kind  that 
lawyers  call  prejudicial,  and  nevertheless  permit  your  judgment  to 
be  overruled  by  the  general  conception  that  the  result  is  a  just  one, 
you  have  tried  that  man  not  according  to  law ;  you  have  tried  him 
according  to  your  own  personal  judgment  of  whether  the  man  is 
guilty  or  not.  In  other  words,  I  think  if  a  member  of  this  committee 
or  if  any  lawyer,  or  for  that  matter  any  other  man,  admits  that 
"it  is  true  this  man  was  not  legally  tried;  it  is  true  there  are  tech- 
nical errors  which,  in  and  of  themselves,  are  sufficient  to  work  a 
reversal  of  the  judgment  in  the  case,  nevertheless  I,  because  of  a  per- 
sonal view  that  I  have  of  that  record  and  that  trial,  and  a  knowledge 
of  the  attending  circumstances,  believe  that  substantial  justice  will 
be  done  by  affirming  that  judgment,'"  you  have  drawn  a  destructive 
distinction  between  legal  ^ilt  and  moral  guilt  That  must  not  l>e 
done.    That  is  the  distinction  that  the  mob  draws. 

Senator  Lenroot.  But,  General,  is  not  the  trend  of  the  civil  law — 
of  the  civil  courts — more  and  more  to  disregard  technical  error  and 
look  to  the  substance? 

Mr.  Ansell.  Yes;  certainly,  Mr.  Chairman. 

Senator  Lenroot.  Yes. 

Mr.  Ansell.  But  that  involves  only  the  question,  Is  error  prejudi- 
cial to  the  judgment? 

Senator  Lenroot.  Yes;  certainly. 

Mr.  Anselu  And  do  not  let  us  say  accoixling  to  the  law  of  the 
land  and  the  precedents  and  authorities — the  enlightened  authority — 
that  this  judgment  is  bad,  and  yet  insist  upon  its  execution.  Do  not 
let  us  comj)romise  with  that.  If  we  once  determine  that  the  judg- 
ment is  prejudiced  by  error,  let  us  have  a  new  trial.  This  A^ry  ques- 
tion, Mr.  Chairman,  is  one  of  vital  interest. 

Senator  Lenroot.  Let  me  see,  General :  Then  it  is  your  view  iu  all 
cases  that,  although  error  might  have  been  committed,  unless  the 
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revising  authority  finds  that  the  en-or  is  really  prejudicial  it  would 
not  be  ground  for  reversal  of  judgment? 

Mr.  Anseix.  Certainly  not,  sir.  Nobody  could  deprecate  more  than 
I  some  of  the  civil  decisions  that  I  tliink  have  been  not  in  line  with 
sensible  authorities.  Some  appellate  decisions  have  shown  a  meticu- 
lousness  that  I  think  judges  and  lawyers  disapprove  of.  I  remember 
one  court  actually  held  that  the  indictment  was  bad  because  in  the 
concluding  sentence  it  did  not  contain  the  definite  article  before 
the  word  "  state,"  and  therefore  the  court  said  they  could  not  tell 
what  law  was  violated.    Utterly  absurd ! 

But  when  we  come  to  the  substantial  things,  the  denial  of  a  man's 
substantial  rights,  though  I  know  that  as  human  beings  we  fre- 
quently say  from  our  knowledge  of  the  record,  from  our  knowledge 
of  the  situation  and  the  circumstances,  from  what  we  imply  from 
that  record,  that  we  believe  that  that  fellow  is  as  guilty  as  Cain,  yet 
is  not  that  the  time,  right  then,  for  the  law  to  interpose  and  govern 
our  judgment?  In  1849  a  distinguished  and  eminent  London  bar- 
rister had  cause,  after  he  had  been  counsel  for  a  Capt.  Douglass 
of  the  English  army,  to  attack  the  English  couit-martial  system,  as 
the  result  of  which  it  was  much  improved.  He  fought  the  case 
through  the  military  hierarchy,  terminating,  if  I  remember,  at  that 
time  in  Lord  Wellington  himself — it  may  not  have  been  so,  but  I 
think  it  was — in  any  event,  a  distinguished  general  and  statesman, 
through  the  Judge  Advocate  General,  upon  a  question  of  compe- 
tency of  evidence.  They  said  "  The  evidence  was  incompetent,  but 
still  we  know  the  fellow  is  guilty."  He  got  nowhere.  Then  suddenly 
he  wrote  an  open  letter  to  the  Queen  and  published  it,  and  I  am  sure 
that  any  member  of  this  committtee,  if  he  is  interested  in  the  beau- 
ties of  legal  expression  that  we  frequently  find  in  such  productions, 
will  find  it  well  worth  his  while  to  read  this  letter.  It  would  be  well 
worth  the  while  of  any  member  of  the  committee  intercvSted  in  our 
present  establishment  and  its  history.  He  ran  up  against  this  very 
thing.  The  Judge  Advocate  General  of  England  said  ''  Wliy,  you 
know,  Mr.  Warren,  that  this  fellow  is  guilty.  The  whole  Army 
knows  he  is  guilty.  It  is  a  matter  of  common  knowledge  that  he  is 
guilty.'*  It  happened  that  that  was  one  of  those  cases  in  which  time 
proved  that  the  man  was  not  guilty;  but  the  War  Department  and 
the  Army  insisted  that  he  was  guilty,  and  this  lawyer  went,  single- 
handed,  to  the  country  upon  it. 

He  ran  across  this  very  argument,  you  see,  and  I  want  to  (juote  to 
you  a  striking  paragraph  from  this  letter.  It  is  worth  quoting.  It 
might  well  be  put  in  our  military  books,  that  our  younger  men 
should  study  and  reflect  upon  it.  I  am  quoting  from  an  address 
that  I  made,  and  I  put  the  statement  of  this  British  barrister  in 
antithesis  to  some  statement  made  by  some  of  our  judge  advocates 
when  they  were  testifying  before  the  committee  of  the  American 
Bar  Association  in  this  city:  and  I  say  as  a  lawyer  I  have  sympathy, 
not  contempt,  for  a  lawyer  who  finds  himself  so  imposed  upon  bv 
militai-y  authority,  that  he  has  got  to  toistify  as  these  men  testified. 
Listen  to  what  these  men  testified  to.    [Reading:] 

WtiUe  In  many  ca^jeK  the  trials  of  enUsted  men  are  not  so  elaborate  as  the 
trials  of  officers,  and  in  ninny  cases  the  rules  of  evidence  are  not  observed. 
and  counsel  is  obviously  inadequate,  and  while  in  a  considerable  percentage 
of  tJie  cases  we  find  the  decision  is  not  sustained  by  the  fact,  still  I  do  not 
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recall  a  single  ease  in  whlcli,  morally,  we  were  not  convinee^l  that  the  accused 
was  pruilty.  (Testimony  of  a  reviewing  judge  advocate  before  committtv 
American  Bar  Association,  Mar.  27-28,  1919.  notes,  vol.  1 ;  concurre<l  In  by 
the  others.) 

I  say  I  place  in  antithesis  to  this  the  only  rule  that  lawyers  can 
respect,  the  only  rule  tliat  can  protect  a  man's  rights  on  trial,  the 
only  rule  that  a  government  can  afford  to  aclhei*e  to,  if  you  are 
going  to  have  a  government  by  law  and  not  by  the  judgment  of 
a  mere  personal  being. 

I  quote  from  Warren.     [Reading:] 

It  concerns  the  safety  of  all  citizens  alike  that  legal  guilt  should  l>e  made 
the  sole  condition  for  legal  punishment ;  for  legal  guilt,  rightly  understoo<l. 
is  nothing  hut  moral  guilt  ascertained  according  to  those  rules  of  trial  which 
experience  and  reflection  have  combined  to  suggest  for  the  security  of  the 
State  at  large.  ♦  ♦  ♦  They  (these  fundamental  principles  of  our  hiw) 
have,  nevertheless,  been  lost  sight  of,  and  with  a  disastrous  effect,  by  the 
military  authorities  conducting  and  supiK>rting  the  validity  of  the  proceeilingv 
about  to  be  brought  before  Your  Majesty.     (Warren's  letter  to  the  Queen,  p.  9.) 

That  made  a  profound  impression  on  me,  because  it  is  a  con- 
clusive answer  to  this  sort  of  rough-and-ready  standard  that  people 
are  inclined  to  adopt  for  the  determination  of  the  guilt  of  others, 
but  never  of  themselves.  If  you  want  to  find  the  sharpest  critic  in 
tlie  worhl  of  the  American  system  of  military  justice,  show  me  an 
officer  who  has  once  been  haled  before  a  court-martial. 

Senator  Lenroot.  By  my  question  to  3'ou,  General,  with  refer- 
ence to  substantial  justice  being  done,  I  of  course  did  not  mean 
to  infer  that  it  should  be  made  to  appear  de  hors  the  record. 

Mr.  Ansell.  I  did  not  suppose  so. 

Senator  Lenroot.  But  could  there  not  be  such  a  thing  as  saying 
that  there  had  been  substantial  justice  done  according  to  the  record, 
and  at  the  same  time  there  was  substantial  error  ? 

Mr.  Ansell.  I  should  think  not.  If  they  could  say,  as  lawyers, 
'*  This  is  not  substantial  error,"  I  am  willing  to  abide  by  that.  But 
do  not  let  them  say  "  This  is  substantial  error  but  nevertheless  we 
are  going  to  disregard  it,  because  substantial  justice  has  been  done.'' 

That  brings  us  to  another  thing.  If  you  are  going  to  revise  the 
Articles  of  War,  we  must  not  lose  sight  oi  the  present  attitude  of  the 
Army  on  these  questions.  We  run  against  it  all  the  time.  Take  the 
question  of  evidence ;  there  is  no  man  in  all  the  world  with  less  legal 
appreciation  than  a  Regular  Army  officer ;  none.  I  make  that  state- 
ment. He  is  trained  away  from  legal  appreciations;  and  if  you  just 
talk  law  or  legal  principles  or  lawyers,  you  excite  his  prejudice^ 
right  away.  But  it  is  not  only  the  American  Regular  Army  oflScer; 
he  is  nothing  in  the  world  but  a  successor  of  the  old  British  officer, 
and  I  think  Gen.  Napier  was  as  fine  an  example  of  a  fine  British 
Army  officer  as  you  will  ever  find,  though  thoroughly  and  absolutely 
destitute  of  every  legal  appreciation.  The  British,  however,  have 
gone  far  ahead  of  us  in  remodeling  this  system  that  we  took  over 
from  them;  but  it  has  not  been  done  with  the  consent  of  the  regu- 
lar army,  but  against  them.  They  have  been  obdurate  in  the  matter. 
It  has  been  done  by  the  lawyers  oi  the  land. 

Gen.  Napier  undertook  to  take  the  lawyers  to  task  for  interference 
with  military  discipline — ^that  is  their  areat  standby,  discipline — 
and  he  made  an  attack  upon  the  attitude  of  the  English  bar,  and 
you  will  find  that  attack  published  in  Napier's  Notes  on  Military 
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Law;  and  there  was  not  a  shrewder  soldier  in  all  England  than  he. 
He  just  simply  had  a  wrong  mental  poise  toward  legal  proceedings. 
Xapier  got  after  the  lawyers  about  undertaking  to  apply  in  the 
trial  of  courts-martial  the  rules  of  evidence  as  they  were  understood 
in  tlie  civil  court<^ 

Senator  Ciiamberl-vix.  Is  this  Warren,  now^ 

Mr.  AxsELL.  Yes;  this  is  Warren  again,  answering  Xapier.  There 
are  othei*s  who  have  said  the  same  thing  as  Napier,  but  his  is  a 
handy  book.  I  want  to  I'ead  this  to  you,  because,  m  my  twenty-odd 
yeais  of  experience  if  I  had  not  heard  the  same  expi'ession  put  this 
way  a  thoussind  times  by  our  regular  officers,  I  never  heard  it  in  my 
life.  And  I  have  heard  it  rtom  the  highest  authorities;  from  chiefs 
of  staff,  particularly.  Listen  to  what  this  distinguished  British  gen- 
enil  saiil,  to  whom  England  owed  so  much.  She  could  not  follow 
him  here.     lie  could  not  stand  cross-examination  when  he  savs: 

AiwI  why  slifMild  not  a  Hi>hll«*r  coininit  hInisHf?  The*  !nislnpsr<  of  courts- 
iiiHrtfiil  is  iMit  to  discuss  Inw,  t>ur  to  ^et  at  file  truth  l)y  all  the  means  in  Us 
|M.wor.  We  Mihllers  want  to  >ret  at  the  fact,  no  matter  how.  for  the  sake  of 
<lis'-i|iliiie,  and  I  know  «)f  no  better  eviikMice  against  a  man  than  him.self.  (Na- 
|ii«T*s  Noti»s.  MiUtary  Law.  ac-eepted  and  frtHjuently  <iuotiMl  l>y  othcers  of  the 
rnUe<l  States  Army.) 

He  was  quan-eling  with  the  British  bar,  because  the  British  bar 
had  undertaken  to  intercede  for  the  men  who  are  subjected  to  this 
military  third-degi^ee  method  which  is  prevalent  in  our  service  at 
this  very  day.  "We  want  to  get  at  the  fact,  the  truth:"  as  though 
army  men  had  some  empirical  standard  for  getting  at  the  truth 
which  worked  invariably,  but  that  standard  was  not  according  to 
the  law — something  else  than  that  they  had  !  I  .^ay  that  I  have  heard 
that  statement  quoted  a  thousand  times  in  the  War  Department: 
•' W<»  do  not  want  lawyei-s;  we  do  not  want  law;  we  do  not  want 
rules  of  evidence.  We  just  want  the  plain  unvarnished  fact.''  If  there 
is  a  <oi  of  n»en  on  God's  earth  more  incompetent  bv  virtue  of  their 
authority  and  environment  to  get  at  the  truth  otlier  than  by  the 
lules  of  evidence,  than  the  office I's  of  the  Army,  I  do  not  know  where 
thev  are  to  be  found. 

Twant  to  take  the  time  to  read  Warren's  classic  answer.    He  said: 

<  >nr  rules  of  evhlence  are  the  safivuanis  of  every  sul>j**<*t  of  your  Majesty. 
iiiL'Ii  iinti  h»w,  ri<-h  and  iMM»r,  ynunj:  and  oM.  Were  \hnsv  rules  to  1m»  (Usre- 
•j:inl»Hl.  nnyl»o<ly  niijrht  at  any  time  Im*  foun<I  ;ruilty  of  nnytldn;;.  Tliey  <»uj:lit. 
•»f  all   others,    to   l»e   kept    Inviohite,    for   the   wli<ih»   adndnistration    of   Justlee 

•  lH|K»ntls  i]|M»n  them.  They  are.  as  I  have  this  <hiy  s«»en  ohserve<l  in  full  font* 
nnd  el<Hiuen<"e.  the  n*sult  <»f  tlie  eollei'tive  wisdom  of  jrcnerations  and  foundiMl 

•  •n  the  |»rinri|des  of  imnuitiihle  <H|u!ty.  tWarren*s  letter  to  the  (Jueen  4Mi  a 
i«f»*  «««Mirt -martial,  p.  S,  whi<*h  was  histrumental  in  revolutinnizlnj;  the  Hritish 
fiiflitary  ro<le.» 

Vet  your  veiT  I'onnnittet*,  when  von  came  to  revise  thest»  articles 
in  li>lA,  in.steaA  of  writing  into  these  articles  that  courts-martial 
would  have  to  obs  rve  the  rules  of  evidence  as  th'^y  are  observed  by 
our  Fetleral  courts,  namely,  the  rules  of  common  law  as  they  have 
l>een  change<l  by  statutes  of  Ccmgress,  did  what?  It  had  l)een  the  un- 
<lerstanding,  the  custom,  that  courts-nuirtial  would,  when  convenient, 
follow  weir-underst(K)d  rules  of  evidence:  which  of  coui-se  they  did 
not  understand,  but   nevertheless  we  had  that    g(»nerally    accepted 
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standard  resting  upon  custom  and  practice,  and  at  the  behest  of  the 
Judge  Advocate  General  you  struck  down  this  rule. 

Senator  Chamberlain.  May  I  sa^  in  reference  to  that  revision  of 
1916,  I  was  chairman  of  the  committee  during  the  hearings  on  that, 
and  there  were  no  hardships  being  alleged  against  the  military  sys- 
tem then;  there  was  no  insistence  that  they  should  be  amended: 
there  were  no  cases  of  hardship  brought  to  the  attention  of  the  com- 
mittee ;  and  I  think  you  will  rememl^r  that  the  only  purpose  of  the 
amendment  was  to  give  them  effect  in  the  Philippines  and  in  our  in- 
sular possessions,  and  possibly  there  were  a  few  other  changes  that 
were  insisted  upon,  but  nobodj^  made  anv  objection. 

Mr.  Ansell.  I  am  not  criticizing  thatf  Senator. 

Senator  Chamberlain.  I  just  wanted  you  to  know  the  fact  about  it. 

Mr.  Ansell.  I  do  not  think  there  was  the  interest  in  the  matter 
that  there  is  now.  The  committee  did  not  know.  These  things  had 
not  been  called  to  your  attention.  But  nevertheless  I  want  to  show 
you  what  a  committee  is  up  against  when  you  come  to  take  your 
advice  from  the  War  Department,  exclusively. 

Senator  Chamberlain.  If  I  had  known  then  what  I  know  now — i  f 
the  committee  had  known  then  what  they  know  now — they  would 
have  been  very  likely  to  make  changes. 

Mr.  Ansell.  Yes.  One  of  the  changes — and  there  were  only  three 
important  changes,  and  I  use  the  word  "  substantial "  and  "  impor- 
tant"— in  this  revision  was  this.    Listen.    f^^^^i^S-] 

The  President  may  prescribe  the  pnM^edure.  including  niodeH  of  proof,  in  case^ 
before  courts-mnrtial.  (Articles  of  war  ennete<l  in  1910  upon  tlie  recommenda- 
tion of  the  Judge  Advocate  General  of  tlie  War  Departiuont.) 

And  that  of  course  abolished  the  rule  that  then  existed  requiring 
courts-martial  to  recognize  the  rules  of  evidence  applied  in  criminal 
courts  of  the  United  States. 

But  let  us  see  the  argument  that  was  made  for  this  revision,  be- 
cause it  is  indicative  of  a  state  of  mind  that  I  think  wo  ought  to  know 
about. 

First,  you  will  observe  that  it  is  right  in  line  with  the  old  idea 
that  the  conunander  in  chief  is  everything.  He  is  the  supreme  court. 
That  is  what  is  said.  They  likened  the  commander  in  chief  to  the  Su- 
preme Court,  and  then  they  said  "  We  will  liken  the  administration 
of  military  justice  to  equity  and  admirality  matters,  l)ecause  in  those 
matters  under  existing  stiitute  the  Supreme  Court  of  the  Ignited 
States  can  make  these  rules  of  procedure,  including  modes  of  proof." 

The  truth  of  the  matter  is  that  we  do  not  regard  the  enlisted  men 
of  the  Army  as  really  human  beings,  persons,  who  can  suffer,  and  who 
when  properly  appealer!  to  can  respond,  can  actually  move  moun- 
tains through  that  appeal  but  rather  as  property.  We  actually  went 
to  the  statutes  of  the  United  States  on  the  civil  side  of  things  and 
took  those  statutes  that  intrusted  to  the  Supreme  Court  of  the  United 
States  the  making  of  rules  of  evidence  in  matters  that  can  concern 
only  property — equity  and  admiralty  especially — and  said  that  we 
thought  It  would  be  a  wonderfully  good  thing  if  we  invested  the 
President  of  the  United  States  with  like  power  over  soldiere.  Now, 
in  this  little  manual  you  will  find  how  to  prove  murder  and  how  to 
prove  rape  and  ai*son ;  how  to  get  at  the  gist  of  the  thing. 
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And  there  are  rules  of  evidence.  But  you  have  put  it  in  the  hands 
of  the  President  to  prescribe  these  rules  of  evidence,  and  the  effect 
is  this,  that  he  has  not  prescribed  them.  Of  course  not  I  I  think  it 
would  be  very  diflScult  for  a  man  to  prescribe  thus  briefly  rules  of 
evidence;  there  is  so  much  left  that  goes  beyond  the  mere  expres- 
sion. But  still,  he  has  not  prescribed  them;  and  under  this  power 
if  he  prescribed  them  to-day,  he  can  change  them  to-morrow;  and 
when  he  does  not  prescribe,  the  courts  feel  at  liberty  to  follow  any 
rule  they  please,  very  properly ;  and  since  that  time — ^I  speak  out  of 
ray  experience  for  the  War  Department  both  before  and  after  the 
making  of  this  statute — since  that  time  we  have  less  respect  for  the 
rules  of  evidence  than  we  ever  had  before,  because  what  is  found 
in  the  manual  rises  to  no  greater  dignity  than  what  else  is  found 
in  the  manual,  how  many  sheets  of  paper  to  use  and  how  to  fold 
them  and  how  to  number  them,  which  can  be  violated  with  impunity ; 
and  of  course  where  nothing  is  prescribed,  there  is  license  to  the 
court  to  do  as  it  pleases. 

Going  back  to  tne  efforts  made  during  the  war,  I  have  shown  that 
the  reactionary  and  absolutist  view  prevailed,  and  the  Judge  Advo- 
cate Greneral  was  reduced  to  making  "  studies "  and  memoranda  of 
advice  upon  pure  questions  of  law  for  the  benefit  of  commanding 
generals,  if  they  chose  to  accept  or  profit  by  them. 

It  was  up  to  me  to  accept  the  situation,  and  I  endeavored,  for  the 
office  of  the  Judge  Advocate  General,  to  perform  the  duty  as  best 
I  could.  It  was  up  to  us  so  to  organize  the  office  that  we  could 
make  such  a  strong  appeal  to  the  sense  of  natural  justice  of  a  com- 
manding general  that  we  might  induce  him  to  act  justly  and  accord- 
ing tx>  law ;  no  authority,  of  course,  no  appeal  to  a  legal  standard ; 
only  an  appeal  to  the  power  of  military  conmiand  to  do  what  was 
right  after  we  had  fafled  to  establish  a  rule  requiring  him  to  do 
what  was  right.  It  is  the  strangest  thing  in  all  the  world  that 
though  I  organized  all  of  these  board  of  review,  the  clemency  boards, 
all  the  divisions,  and  so  on,  not  through  War  Department  orders  but 
office  orders,  and  that  though  this  organization  was  reluctantly  as- 
sented to  or  opposed  by  the  Judge  Advocate  General  and  the  depart- 
ment generally  and  was  criticized  by  superior  military  authority  on 
the  ground  that  I  was  overloading  my  office,  and  did  not  ne«d  any 
such  review,  the  department  now  relies  upon  the  orjranization  as  the 
sa\ing  grace.  An  acting  Chief  of  Staff  told  me,  "  Too  many  lawyers 
down  there,  Ansell;  too  many."  But  I  organized  the  board  of  re- 
view in  spite  of  opposition,  and  the  firet  and  second  divisions  of 
that  board  of  review,  and  put  the  best  lawyers  I  could  get  there,  and 
then  I  instructed  the  board  of  review  to  point  out  all  legal  errors 
and  to  try  and  establish  standards,  in  accordance  with  the  Grafton 
decision  and  the  Runkle  decision  and  other  decisions,  for  the  gov- 
ernment of  court-martial  procedui-e,  and  instructed  them  again  and 
again  to  use  all  the  power,  the  force  and  the  persuasion  of  logic  that 
they  had,  and  to  point  to  inexpediency  when  legal  argument  could  not 
be  made  to  stick,  in  order  to.  induce  these  commanding  generals  to 
do  what  was  right ;  and  I  would  like  to  put  in  the  record  those  memo- 
randa establishing  the  office  organization. 

Senator  Lenroot.  Verv  well. 
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The  memoranda  referred  to  are  here  printed  in  full,  as  follows : 

ORDERS  OROAXIZING  BOARDS  OF  REVIEW  IX  THE  OFFICE  OF  THE 

JUDGE  ADVOCATE  GEXERAT.. 

Ax  SELL  Exhibit  L. 

War  Department, 
Office  of  the  Judge  Advocate  General, 

Washington^  August  6, 1918, 

There  is  hereby  created  In  the  Military  Justice  Division  of  this  office  a  board 
of  review,  to  consist  of  such  and  as  ninny  officers  of  that  division  as  the  chief 
tliereof,  after  conference  with  the  head  of  the  office  shall  designate.  The  duties 
of  such  board  will  be  in  the  nature  of  those  of  an  api)ellate  tribunal  and  shall  be 
performed  with  due  regard  to  their  character  as  such.  It  shall  be  the  duty  of 
the  board,  under  the  general  direction  of  the  head  of  this  office  and  the  chief  of 
division,  to  review  all  proceedings  of  all  general  courts-martial  received  In  this 
office  which  at  present  are  reviewed  In  writing.  The  preliminary  review  of  any 
such  case,  after  having  becni  made  and  prepared  by  the  officer  to  whom  the  rec- 
ord has  been  assigned  will  be  transmitted  to  the  board  of  review,  and  thereupon 
the  members  of  said  board  will  proceed  to  consider  the  preliminaiy  review 
jointly  and  concurrently  In  the  manner  similar  to  that  employed  by  appellate 
tribunals  in  reaching  and  expressing  their  decision.  The  board  may  adopt  the 
preliminary  review  as  its  own,  may  modify  or  rewrite  such  review,  or  may  direct 
that  it  be  modified  or  rewritten  so  as  to  express  their  views.  When  a  majority 
(»r  more  of  the  board  agree  ui>on  a  review  the  review  shall  show  the  names  of 
those  who  concur,  but  not  of  any  who  may  dissent,  and  the  review  thus  agreed 
upon  shall  be  transmitted  to  the  chief  of  division,  with  the  record.  Any  dissent- 
ing member  may  indicate  the  reasons  for  his  dissent,  either  orally  or  in  writing, 
to  the  chief  of  division,  and  in  important  cases  and  where  he  so  desires  to  the 
head  of  the  office. 

The  members  of  the  board  may  consult  freely  with  the  officer  preparing  the 
preliminary  review  and  the  head  of  the  division,  and  may  discuss  the  case  with 
the  head  of  the  office  when  that  course  is  agreeable  to  him.  It  is  preferable, 
however,  not  to  discuss  the  case  with  others.  When  practicable  the  board  will 
be  assigned  sufficient  room  space,  clerical  force,  and  any  other  aid  necessarj- 
and  available. 

S.  T.  Ansell, 
Acting  Judge  /iffrocfi/c  General. 


Ansell  Exhibit  M. 

War  Department. 
Office  of  the  Judge  Advocate  General, 

Washington,  November  6\  19 1 8. 

The  board  of  review.  Military  ,Iustlce  Division,  created  therein  by  office  memo- 
randum of  August  6.  1918,  is  hereby  divided  into  two  divisions,  to  be  kno>vn  as 
*'  The  Board  of  Review,  First  Division,"  and  "  The  Board  of  Review,  Second  Di- 
vision." The  present  personnel  of  the  board  will  constitute  the  first  division. 
The  Chief  of  the  Military  Justice  Division  will.  Immediately  after  consultation 
with  the  head  of  the  office,  designate  the  personnel  of  the  second  division.  The 
organization,  constitution,  procedure,  powers,  and  duties  of  each  division  will  be 
;is  prescribed  In  said  office  menwrandum.  Each  division  will  function  separately 
and  independently  of  the  other  and  uiwn  cases  assigned  it  by  the  chief  of  di- 
vision, who  will  endeavor  to  see  that  cases  of  the  same  or  similar  character  be 
referred  as  far  as  practicable  to  the  same  division. 

S.  T.  Ansell, 
Acting  Judge  Advocate  General. 


Ansell  Exhikit  X. 

INSTRVCTIONS  TO  HOARDS  OF  RIVIEW  TO  RECOMMEND  CLE^tENCY  IN  CARES 

UNDER   G.    O.    7. 

For  the  Chief,  Division  of  Military  Justice : 

1.  No  system  of  administration  of  Justice  can  be  other  than  patently  deficient 
which  does  not  provide  for  an  expeditious  and,  at  the  same  time,  thorough  con- 
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sideration  of  clemency ;  and  a  sj'Stem  which  obstructs  or  delays  the  granting 
of  clemency  In  a  proper  case  Is  subject  to  severest  criticism. 

2.  This  office  has  within  the  organization  of  the  Military  Justice  Division  a 
clemency  section,  and  this  takes  care  of  those  cases  which  arise  upon  an  appli- 
cation submitted  by  the  prisoner  himself.  But  this  is  not  sufficiently  general. 
Frequently  it  becomes  perfectly  obvious  upon  the  review  of  a  case  In  this  office 
upon  the  receipt  of  the  record,  that  the  i)enalty  is  altogether  too  severe,  or 
that  for  other  reasons  clemency  ought  to  be  granted  and  not  deferred  until  an 
application  should  come  from  the  prisoner  himself.  I  can  conceive  of  no  better 
time  to  initiate  a  recommendation  for  clemency  than  upon  the  completion  of  the 
review  of  a  case,  when  the  Impression  of  tlie  Incident  of  guilt  is  still  well 
defined  and  the  evidence  and  the  circumstances  of  the  commission  of  the 
offense  are  fresh  in  the  niiiitl.  This  office  ought  not  to  be  limited  In  the  perform- 
ance of  its  functions  of  review  to  considering  the  strict  technical  question  of 
the  legality  of  the  proceedings,  but  in  its  capacity  as  the  bureau  of  military 
justice  it  should  extend  Its  consideration  to  include  the  question  of  clemency. 

3.  I  have  recently  bet^u  advised  that  during  my  absence  in  Europe,  it  was 
held  by  this  office,  and  the  Division  of  Military  Justice  so  instructed,  that  the 
functions  of  this  office,  in  considering  cases  coming  to  it  under  General  Order  7, 
were  to  be  limited  simply  to  the  question  of  legality  of  proceedings  and  were  not 
to  be  extended  to  the  quantum  of  punishment  and  like  matters  affecting  clem- 
ency; and  that  In  such  cases  this  office  could  not  with  propriety  make  recom- 
mendations to  the  reviewing  authority  upon  matters  of  mitigation  and  remis- 
sion. 

4.  While  this  may  be  a  correct  construction  of  the  order,  when  it  Is  viewed 
in  one  light,  I  do  not  think  it  is  correct  when  viewed  in  the  proper  light.  It 
could  not  have  been  the  purpose  of  General  Order  7  to  impose  a  limitation  upon 
this  office.  I  am  personally  familiar  with  the  origin  and  the  administrative 
circumstances  out  of  which  it  arose.  Of  course.  It  Is  to  be  conceded  that  It  is 
the  function  of  this  office  to  pass  upon  an  application  for  clemency  after  the 
reviewing  authority  shall  have  acted  upon  the  receipts  of  our  review,  and  his 
action  shall  have  become  final ;  and  inasmuch  as  our  review  is  now  made 
before  his  action  becomes  final,  it  is  seasonable  to  Include  within  it  our  views 
upon  matters  of  clemency.  This  becomes  especially  obvious  in  those  cases  of 
dismissal  and  dishonorable  discharge  which,  when  executed  by  the  authorities 
below,  pass  beyond  the  power  of  clemency ;  and  it  was  this  very  class  of  cases 
which  GJeneral  Order  7  reaches.  If  we  confine  ourselves  strictly  to  the  question 
of  legality,  wtiile  we  have  thereto  assured  that  the  sentence,  if  execute<l,  is 
legal,  it  win  at  the  same  time  pass  beyond  all  restorative  power. 

5.  I  have  to  advise  you,  therefore,  that  hereafter  your  reviews  shall  Include 
the  consideration  of  clemency  and  your  recommendations,  and  where,  as  in  the 
case  of  dismissal  of  an  officer,  the  authority  below,  even  if  he  has  the  dlsi)osi- 
tion,  has  not  the  power  to  mitigate,  because  of  the  fact  that  any  mitigation 
must  result  In  commutation,  a  power  exclusively  in  the  hands  of  the  President, 
>ou  will  prepare  your  recommendation  for  clemency  for  direct  presentation  to 
the  War  Department. 

S.  T.  Ansell. 
September  '18. 

AxsELL  Exhibit  O. 

inbteuctions  upon  the  method  of  beview. 

January  3,  1919. 
Memorandum  for  Military  Justice  Division. 

L  I  have  heretofore  advised  you  frequently  and  informally,  and  I  take  this 
occasion  to  advise  you  more  formally,  of  certain  views  of  mine  which  I  believe 
to  be  worthy  of  consideration  and,  perhaps,  observation  by  those  who  have  to  do 
with  the  administration  of  military  justice;  indeed.  In  my  judgment,  must  be 
obserred  generally  in  the  establishment,  if  that  administration  is  to  be  what 
Justice  requires  it  to  be  and  what  thoughtful  public  opinion  would  like  it  to  be. 
I  advise  yon  thus  that  my  views  may  not  be  misunderstood  and  that  they  may 
furnish  you  with  a  general  guide  in  the  review  of  proceedings  and  constitute 
your  authority  for  action  in  wldch  you  and  others  may  not  personally  concur. 

2.  Courts-martial  are  courts,  tribunals  for  the  doing  of  Justice,  as  much  so  as 
any  tribunals  in  the  land,  and  they  must  be  fairly  and  impartially  constituted 
and  tbey  must  fairly  and  impartially  function.    Judicial  fairness  in  the  case  of 
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courts-martial  should  be  tested  not  only  by  the  letter  of  the  Articles  of  War, 
but  by  those  principles  established  in  our  jurisprudence  which  are  designed  to 
secure  fair  and  impartial  trial  and  which  are  applicable  to  all  hearings  of  a 
Judicial  character. 

3.  The  former  military  view,  which  had  received  In  this  country  considerable 
Judicial  support,  was  that  courts-martial  performed  only  executive  functions 
and  passed,  in  an  administrative  way,  upon  the  military  aspect  of  the  miscon- 
duct of  one  subject  to  military  law.  The  legal  view  now  judicially  established 
is  quite  the  opposite,  and  is  that  courts-martial  have  full  and  complete  Jurisdic- 
tion over  the  conduct  of  all  who  are  subject  to  military  jurisdiction,  with  full 
power  to  try  them  not  only  for  military  offenses,  but  for  crimes  against  the 
general  public  law.  This  should  bring  to  us  in  the  Army,  and  most  especially 
to  those  of  us  more  directly  interested  in  military  justice,  new  appreciations. 

Murder,  for  instance,  tried  before  a  court-martial,  is  none  the  le.ss  than 
murder  trle<l  before  a  civil  court  and  jury,  with  none  the  less  serious  conse- 
quences for  society  and  the  accused,  and  should  be  tried  with  none  the  less 
thoroughness  and  fairness.  Thoroughness  and  fairness  of  courts-martial  should 
be  determined  with  less  inclination  to  regard  courts-martial  as  tribunals  sul 
generis,  and  with  greater  regard  for  those  fundamental  safeguards  with  which 
the  law  beneficently  surrounds  every  person  placed  in  jeopardy.  Articles  of 
War  having  to  do  with  rights  of  the  accused  therefore  should  be  construed, 
both  with  respect  to  what  they  provide  and  what  they  fall  to  provide,  more  and 
more  in  the  light  of  and  in  comparison  with  those  constitutional  principles 
which  touch  the  rights  of  an  accused  in  a  criminal  prosecution.  Those  prin- 
ciples should  apply  to  courts-martial,  except  where  clearly  Inapplicable  to  the 
military  system. 

4.  I  wish  to  speak  now  more  specificaly  and  give  the  general  views  above 
enunciated  concrete  application: 

(a)  My  views  are  in  conflict  with  the  view  advanced  at  times  In  argu- 
ment *  *  *  to  the  effect  that  in  determining  the  principles  of  fairness  and 
impartiality  to  be  applied  to  test  courts-martial,  those  principles  should  be 
sought  In  the  analogy  of  a  Roman  chancellor  or  judge.  Courts-martial  are 
criminal  courts  administering  criminal  law;  they  consist  of  from  5  to  13  mem- 
bers, and  thus  the  very  law  of  their  constitution  denies  the  analogy  of  the  single 
trier  of  law  and  fact  found  in  Roman  jurisprudence,  and  clearly  establishes  on 
the  other  hand  their  analog>'  to  the  common  law  court  and  Jury  for  the  trial 
of  criminal  offenses;  it  Is  in  that  analogy,  therefore,  that  we  must  seek  the 
principles  by  which  the  fairness  and  impartiality  of  courts-martial  must  be 
tested.  Applying  these  principles  to  a  case  now  In  hand,  they  serve,  in  my 
Judgment,  to  prohibit  the  successive  trial  by  the  same  court  of  several  accused 
charged  with  the  same  or  similar  offenses,  involving  the  same  transaction, 
.vtnte  of  facts,  and  evidence. 

(ft)  I  further  disagree  with  the  view  that  article  37,  as  It  exists  in  the  mili- 
tary code,  was  designed  to  have,  or  does  have,  the  curative  effect  which  the 
Board  of  Review  seems  to  me  at  times  to  attribute  to  it,  That  article  does  not 
permit  us  to  register  a  legal  conclusion  that  there  was  subsantlal  error  com- 
mlted,  and  then  to  over  come  It  with  the  personal  conclusion  of  the  guilt  of 
the  accused  gathered  out  of  the  entire  case.  No  revisory  power  and  no  appellate 
court  should  ever  reverse  or  disapprove,  except  for  prejudicial  error.  The  sub- 
stance of  the  article  appears  nowadays  frequently  In  civil  codes,  in  which  posi- 
tion It  was  clearly  predicated  upon  the  evil  found  in  the  disposition  of  some 
appellate  tribunals  to  reverse  for  meticulous  and  fanciful  errors,  and  was, 
therefore,  designed  to  correct  a  bad  judicial  habit  appearing  in  some  places.  It 
can  not  be  truthfully  said  that  the  Army  was  ever  given  to  meticulous  disax>- 
proval  or  that  there  has  ever  been  a  tendency  in  the  establishment  to  indulge 
too  freely  the  power  of  disapproval.  The  contrary  was  quite  true,  in  my  Judg- 
ment, and  in  this  view  I  must  think  general  public  judgment  concurs.  This 
article,  as  it  appears  in  the  military  code,  is  ratlier  more  of  a  grant  of  power 
than  a  limitation. 

(c)  In  my  judgment,  punishments  awarded  by  courts-martial  during  this 
war  are  properly  criticizable  in  general  for  their  undue  and  inexplicable  sever- 
ity. Frequently  they  are  such  as  to  shock  the  conscience.  Such  paniBhmeDts 
violate  justice  and  serve  no  proper  end.  They  invite  and  merit  public  re- 
proach. We  frequently  have  to  confess  that  nobody  expects  such  punishments 
to  be  served.  Such  a  confession,  while  true,  is  an  admission  of  the  injustice  of 
the  punishments,  and  is  bound  to  bring  courts-martial  Into  disrepute. 
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I  wish  yoQ  would  help  me  In  determining  the  course  which  this  ofilce  ought 
to  take  in  making  an  effort  to  see  that  these  unjust  and  severe  penalties  may 
be  brought  within  the  bounds  of  reason  and  justice. 

5.  The  review  of  proceedings  should  be  expeditious.  The  result  should  be 
made  to  turn  upon  substantial  error,  so  tangible  that  we  may  have  uo  great 
difficulty  in  discovering  the  principles  touching  it.  To  such  and  not  to  iucon- 
sequential  error  should  our  consideration  be  invited,  and  upon  such  should 
the  case  turn.  With  such  error,  however,  justice  will  not  permit  us  to  compro- 
mise either  by  a  resort  to  any  assumed  curative  capacity  of  the  37th  Article  of 
War  or  any  other  consideration. 

6.  My  sense  of  applied  law  and  justice,  with  which  others,  of  course,  may 
differ,  requires  me  to  enunciate  these  views  clearly  and  unmistakably  and  nsk 
jou  to  be  governed  by  them  until  they  may  be  superseded. 

S.  T.  Ansgtx, 
Acting  Judge  Advocate  General. 

Mr.  Anselx,.  I  say  that  the  strange  thing  is  now  that  the  gentle- 
men who  are  engaged  in  defending  this  system  find  their  chief  and 
almost  only  support  in  the  fact  that  this  organization  of  the  office 
was  made  by  me.  In  justice,  look  at  the  Wigmore  publication,  look 
at  the  statements  of  the  Secretary  of  War,  the  statements  of  the 
Judge  Advocate  General.  Why,  tney  say  we  have  the  finest  review- 
ing machinery  in  the  world;  that  there  is  no  appellate  court  in  the 
world  that  goes  over  a  record  with  such  thorougnness. 

Senator  Chamberlain.  And  those  were  on  your  recommendation 
down  there  and  adopted  over  the  protests  of  the  Assistant  Chief  of 
Staff? 

Mr.  Anseix.  That  is  true ;  adopted  in  spite  of  the  contrary  desire 
of  military  authority.  If  there  was  not  protest  or  criticism,  there 
was  cooln^s  to  it  all. 

Senator  Lenroot.  Did  you  have  a  formal  approval  by  the  Secr^ 
tary  of  War? 

Mr.  Anseix.  No;  I  just — ^Mr.  Chairman,  this  is  rather  difficult  to 
believe  at  the  present  time,  because  it  is  not  in  accordance  with  the 
usual  administration,  but  in  those  times  in  the  War  Department  if 
you  got  anything  done,  you  did  it,  and  took  the  responsibility ;  and  I 
say  that  these  very  agencies,  every  one  of  which  was  organized  by  me 
and  without  help  and  largely  with  the  hindrance  of  the  War  Depart- 
ment, every  one  of  those  agencies  is  now  instanced  by  the  War  De- 
partment as  showing  the  great  virtues  of  this  system.  Of  course,  this 
reviewing  machinery  is  simply  standing  the  pyramid  on  its  pinnacle. 
They  say,  "  We  do  not  want  any  lawyers  in  the  courts  below.  We 
want  the  courts  to  do  as  they  please.  We  do  not  want  to  be  gov- 
erned by  legal  principles,  but  when  the  mass  of  error  finally  becomes 
the  scum  at  the  top,  we  will  take  it  off,  there,  by  our  boards  of  re- 
view ;  "  a  board  that,  of  course,  has  no  authority.  It  is  nothing  in  the 
world  but  a  lot  of  sophistry  and  shrewd  argument.  I  say  that  the 
cases  were  not  properly  reviewed.  I  say  that  they  were  not  all  re- 
viewed; that  there  were  only  a  few  of  them  that  were  reviewed,  and 
that  stich  reviews  as  were  made  were  frequently  ineffectual. 

Senator  Chamberlain.  You  were  asked  if  your  course  had  the  ap- 
proval in  this  matter  of  the  Secretary  of  War.  Is  it  not  a  fact  that 
the  Secretary  of  War — ^I  do  not  mean  this  one,  particularly,  but  the 
Secretary  of  War — was  not  accustomed  to  listen  to  those  in  inferior 
stations,  in  the  Judge  Advocate  General's  office,  or  in  any  of  the 
other  departments? 

Mr.  Ansell.  No. 


J 
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Senator  Chamberlain.  So  that  if  yoii  reached  him  at  all,  no  mat- 
ter what  vour  recommendation  might  be,  you  generally  had  to  go 
through  tne  Judge  Advocate  General  i 

Mr.  Anseix.  Yes:  you  not  only  would  have  to  go  through  the 
Judge  Advocate  General,  Senator,  but  you  would  have  to  go  throu<xh 
the  Chief  of  Staff. 

Senator  Chamberlain.  So  that  if  they  desired  to  withhold  anv 
i-ecommendation  you  made  or  anything  you  said,  they  could  do  it  ? 

Mr.  Ansell.  \  es.  It  seems  to  me  to  l)c  impossible  under  a  scheme 
of  military  organization  such  as  we  have,  for  the  administrative  head 
to  get  real  facts  and  real  advice.  You  have  got  a  bureaucracy  there: 
it  has  been  there  and  is  going  to  be  thei'e  apparently  forever.  Alonir 
comes  the  Secretary  of  War,  who  of  coui'se  knows  nothing  about  it. 
and  he  is  gotten  by  the  bureaucracy  just  like  that  [indicating],  ami 
just  swims  along  with  it. 

I  remember  Secretary  Garrison  coming  there,  and  with  his  very 
large  and  generous  w-ay  of  doin^  things  he  said,  '*  I  am  the  Secretarv 
of  War,  and  anybody  who  has  a  complaint  or  a  suggestion  to  make, 
even  though  it  be  a  corporal  or  a  private,  can  get  to  me.  I  will  hear 
him,  with  such  time  as  I  have.  That  is,  the  channel  to  me  is  free." 
I  remember  how  everybody  laughed  at  the  new  Secretary.  Well,  \w 
may  have  thought  that  he  was  in  touch  with  the  Army — the  private- 
and  corporals,  etc. — But  Secretaiy  Garrison  coidd  not  reverse  a 
machine  like  that  in  a  moment.  Just  see  what  a  private  or  a  corporai 
would  have  to  do  in  order  to  get  to  the  Secretary  of  War — probably 
an  impracticable  scheme  of  administration  anyway.  He  has  got  to 
get  the  consent  of  his  company  commander,  he  has  got  to  get  thr 
consent  of  his  battalion  commander,  he  has  got  to  get  the  consent  of 
his  regimental  commander,  he  has  got  to  get  the  consent  of  his  poj-i 
commander,  he  has  got  to  get  the  consent  of  his  department  coin- 
mander,  and  then  he  has  got  to  get  the  consent  of  the  Chief  of  Staff. 

Senator  Chamberlain.  He  could  not  even  get  past  the  first  ser- 
geant, to  begin  with. 

Mr.  Ansell.  Of  course  not;  he  could  not  get  past  the  first  ser- 
geant. You  have  got  the  first  sergeant  to  pass  before  you  get  to  any 
of  these  others.  It  is  absurd.  You  can  not  get  to  the  Secretary  of 
War.  I  did  not  get  to  the  Secretary  of  War;  and  I  did  not  when  I 
was  a  brigadier  general.  They  were  always  pleasant  and  always  glad 
to  see  vou  when  you  did  see  them;  but  you  did  not  get  into  the  Sec- 
retary's room  except  through  the  Chief  of  Staff.  Probably  it  will 
always  be  so.    I  think  it  is  unfortunate. 

This  military  system  is  so  hidebound,  it  is  so  crystallized,  and  it.< 
channels  are  so  fixed  and  so  easily  obstructed,  that  you  do  not  get 
verj^  far.  The  strange  thing  about  our  Military  Establishment  i> 
this:  I  frequently  think  of  it  in  my  own  case.  I  was  not  militarily 
ambitious,  and  it  did  not  make  any  difference  to  me,  except  that 
there  was  a  great  lesson  there. 

The  Congress  of  the  United  States  called  on  a  brigadier  general, 
a  man  who  had  been  acting  Judge  Advocate  General  during  the 
war,  to  come  down  and  testify  on  a  pending  bill.  He  comes  down, 
and  it  is  his  disposition  to  call  a  spade  a  spade  and  speak  frankly, 
which  he  did.  Just  before  that  I  had  received  the  distinguished- 
service  medal,  the  highest  honor  that  can  come  to  a  man  off  the  field 
of  battle,  and,  to  drop  to  the  language  of  the  street,  I  was  "  the 
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white-haired  willie-bov  of  the  War  Department."  But  when  I 
did  my  duty  before  thfs  cominittee  over  which  you  presided,  Senator 
Chamberlafn,  I  was  pi-oniptly  disciplined.  But  was  it  because  I  did 
not  tell  the  truth  ?  No ;  nobody  said  anything  about  that.  It  was 
because  I  did  what  I  did;  it  was  because  I  came  down  here  and 
talked  just  as  I  am  talking  now,  as  I  always  talk.  Let  gentlemen 
on  the  other  side  say  what  they  want  to,  this  was  their  attitude: 
"  It  is  because  you  are  divulging  the  secrets  of  the  system,  giving 
away  the  system,  giving  away  state  secrets,  things  that  we  want  to 
keep  away  from  Congress  and  the  public."  There  is  not  an  institu- 
tion on  earth  that  so  repels  public  inquiry  and  public  knowledge  as 
the  Army  of  the  United  States.  They  come  to  Congress  only  when 
they  wait  something. 

Senator  Chamberlain.  May  I  ask  something  in  that  connection? 
Your  answer  suggests  something  to  me.  You  mdicated  having  been 
disciplined  yourself.  What  became  of  the  men  in  the  department 
who  stood  by  the  system  and  who  held  lesser  rank? 

Mr.  Ansell.  They  have  all  gone.  The  last  one  got  his  moving 
orders  Saturday  morning. 

Senator  Chamberlain.  Xo;  I  mean  those  who  stcKxl  in  with  tlie 
system? 

*  Mr.  Ansell.  Stood  in  with  the  system? 
Senator  Chamberlain.  Yes. 

Mr.  Ansell.  Pai-don  me.>  They  have  gone,  too.  They  have  gone 
higher  up. 

Senator  CHAMBKitt.AiN.  They  have  received  promotion? 
Mr.  Ansell.  Yes. 

Senator  Chamberlain.  And  the  man  who  did  not  stand  with  the 
system  ? 
'  Mr.  Ansell.  He  has  gone,  too;  down  and  out. 

Senator  Lenroot.  Do  I  understand  that  those  who  concurred  with 
the  views  of  the  department  have  been  promoted,  not  in  the  usual 
order,  but  outside  oi  the  usual  method  of  promotion  ? 

Mr.  Ansell.  Yes;  I  will  make  this  statement,  that  men  who 
criticized  this  system,  or  who  sympathized  with  those  who  did  criti- 
cize it,  have  been  subject  to  the  department's  gravest  displeasure. 
They  have  been  menaced  and  threatened  and  disciplined.  And  those 
who  take  the  opposite  view  and  support  the  system  have  prospered 
exceedingly;  they  have  gone  up  and  on.  And  unless  we  soon  dis- 
rupt the  system,  I  do  not  know  how  high  they  will  go. 

Senator  Lenroot.  I  suppose  the  testimony  of  witnesses  at  the  end 
of  the  record  shows  what  disposition  has  been  made  of  them  ? 

Mr.  Ansell.  Yes;  but,  of  course,  there  has  not  been  much  testi- 
mony on  my  side  of  the  case,  because  you  must  have  observed,  when 
I  was  before  you  before,  I  never  gave  you  the  name  of  any  man  in 
uniform,  because  he  was  not  free  to  testify,  and  if  he  had  testified 
he  would  have  been  punished.  I  recall  one  of  the  most  brilliant  law- 
yers in  this  country,  excepting  none  whom  I  know,  Col.  Morgan, 
now  professor  of  law  at  Yale.  I  embarrassed  him  very  much.  I 
was  making  a  little  address  before  the  Commercial  Club  in  this  city, 
and  when  I  got  through  with  it  people  began  to  talk  about  the  court- 
martial  system,  because  the  country  was  interested  then,  and  I  hap- 
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pened  to  say,  "Why  do  you  not  ask  Col.  Morgan  about  that,"  a 
friend  of  mine  sitting  over  at  another  table.  Morgan  got  up,  and 
in  about  one  minute  stated  his  views  about  the  court-martial  system, 
not  flattering  the  system,  of  course. 

He  was  haled  before  the  Judge  Advocate  General ;  he  was  accused 
of  disloyalty  to  the  Army  and  to  the  department  and  to  the  Judge 
Advocate  General ;  he  was  charged  with  creating  general  embarrass- 
ment, with  being  a  destructive  agency,  and  a  letter  was  read  or 
shown  to  him  requesting  an  investigation  of  his  conduct  by  the  In- 
spector General  of  the  Army,  preliminary  to  disciplinary  action. 
They  did  not  take  the  disciplinary  action,  but  it  was  obvious  that 
this  excellent  man  was  from  then  on  persona  non  grata  in  the  depart- 
ment. He  was  a  lieutenant  colonel,  and  other  men  were  promoted 
over  him  when  he  was  standing  at  the  top  by  reason  of  ability  and 
length  of  service.  He  was  unquestionably  at  the  top  in  pomt  of 
ability. 

He  left  here  without  having  been  promoted.  Others  who  had  no 
claims  were  promoted  and  are  still  being  promoted. 

I  say  those  who  criticize  the  system  have  all  gone.  They  were  not 
rewarded.  The  last  one  went  yesterday  or  the  day  before.  He  got 
his  orders  to  walk  the  plank. 

If  there  was  ever  one  institution  in  the  world  that  really  ought 
to  be  thoroughly  investigated,  in  my  judgment,  it  is  the  office  of 
the  Judge  Advocate  General  of  the  Army.  If  I  can  speak  imper- 
sonally, I  think  it  is  safe  for  me  to  say  this,  because  I  have  given 
evidence  of  the  fact  that  I  am  interested  in  this  not  personal^.  I 
can  never  profit,  whatever  you  think  of  this  system.  I  am  a  civilian, 
and  so  I  always  intend  to  be.  But  there  are  deep  things  at  stake  here. 
You  have  got  to  have  justice  in  this  Army  or  you  will  have  no 
Army.  You  would  have  some  difficulty  in  raising  an  Army  now, 
by  reason  of  the  general  dissatisfaction  of  the  men  with  their  treat- 
ment in  the  service,  more  difficulty  than  you  did  have  when  you  raised 
this  Army.  Injustice  reigns  supreme  in  the  bureau  of  military  jus- 
tice itself. 

The  man  who  has  been  the  executive  officer  largely  throughout 
this  war  was  Col.  Weeks,  a  distinguished  officer,  a  colonel,  a  young 
man,  a  lawyer,  a  graduate  of  West  Point,  made  executive  officer  be- 
cause of  his  great  organizing  ability.  That  office  was  beautifully 
organized,  not  by  me  but  by  him.  He  is  a  most  efficient  man.  It 
would  have  been  difficult  to  run  the  establishment  without  him. 
He  fitted  into  a  niche  where  his  absence  could  not  have  been  well 
supplied.  But  he  does  not  believe  in  the  existing  system.  He  dis- 
believes in  it  very  much;  and  notwithstanding  the  fact  that  that 
man  has  had  service  in  the  field,  as  a  judge  advocate  in  China,  and  at 
the  port  of  embarkation  at  Hoboken,  a  very  difficult  place  and  very 
difficult  work,  and  organized  this  office  and  was  running  it  smoothly, 
so  smoothly  that  the  papers  got  out  of  that  office,  although  it  was 
a  law  office,  more  quickly  than  they  get  out  of  any  other  office  in 
the  War  Department,  due  to  him  and  his  service,  he  is  now  ordered 
to  Charleston,  an  insignificant  place,  which,  of  course,  will  carry 
immediate  reduction,  because  the  rule  is  that  you  can  have  only  the 
rank  that  is  compatible  with  the  place.  He  was  not  ordered  in  the 
usual  way,  as  when  the  head  of  the  office  calls  in  an  officer  and  says, 
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**  Jones,  we  need  an  officer  some  other  place,  and  I  give  you  notice  in 
order  that  you  may  arrange  your  own  affairs  here  and  get  your 
family  fixed  and  make  the  usual  personal  arrangements";  not  that 
way;  not  the  way  of  comity  and  courtesy  that  should  characterize 
all  such  actions  in  such  circiunstances.  No ;  thev  wrote  out  a  memo- 
randum for  the  Acting  Judge  Advocate  General^  signature,  and  they 
took  it  pei-sonally  to  the  Chief  of  Staff,  all  unknown  to  this  officer, 
and  got  the  "  O.  K."  of  the  Chief  of  Staff,  and  then  took  it  to  The 
Adjutant  General  and  asked  him  to  get  out  the  order  immediately, 
of  which  this  man  is  all  unaware  until  he  gets  the  telegraphic  order. 

Now,  when  he  goes  to  the  Judge  Advocate  General  and  the  Acting 
Judge  Advocate  General,  they  at  first  undertake  to  assert  that  the 
order  is  in  due  course,  which,  of  course,  was  not  true.  He  was  not 
due  for  service  outside  of  Washington.  He  has  been  here  but 
briefly.  He  had  just  come  from  field  service.  There  was  no  reason 
for  his  removal.  They  first  said,  "We  are  sending  you  there  so 
that  you  can  get  experience  on  the  outside,"  of  which,  as  I  say,  he 
has  just  had  far  more  than  any  other  man  in  the  department.  Then 
they  finally,  probably  inadvertently,  gave  the  whole  thing  away. 
Thev  said,  "Well,  Colonel,  there  have  been  two  leaks  in  this  office 
within  the  last  10  days,  not  4  days  apart,  and  you  are  too  close  to 
the  newspaper  man  who  put  those  leaks  in  the  paper," 

Xow.  what  kind  of  treatment  Is  that?     The  man  said,  "I  have 

S'ven  out  nothing" — as  he  had  not,  and  as  I  know  that  he  had  not. 
e  knew  absolutely  nothing  about  the  two  things.  And  yet,  because 
of  this  arbitrary  power  and  this  man's  independence  and  views — ^he 
is  an  officer  whose  heart  is  right  and  whose  head  is  right,  and  who 
believes  in  making  this  establishment  progressive  and  just — he  is  to 
be  exiled.  ^  He  wanted  to  go  to  West  x*oint  as  professor  of  law,  for 
which  he  is  eminently  qualified.  No,  his  views  are  not  right.  A 
man  can  not  be  made  professor  of  law  at  the  United  States  Military 
Academy  now  unless  he  agrees  with  this  system  as  it  is. 

Senator  Chambebu^in.  You  speak  of  your  being  disciplined. 
How?    Do  you  mind  telling  how  you  were  disciplined T 

Mr.  AvsELL,  Personally,  I  care  nothing  about  that;  but  it  is  illus- 
trative of  the  depths  to  which  our  appreciations  of  justice  have  gone. 
I  do  not  think  of  it  as  of  any  personal  moment. 

Senator  Chamberlain.  You  are  talking  now  just  as  you  did  be- 
fore, when  discipline  was  used. 

^ir.  Anseix.  Let  us  see  what  happened  in  that  case.  You  may 
assume,  because  it  is  a  fact,  there  was  no  officer  in  the  Army  more 
highly  respected  than  I.  I  was  young,  vigorous,  and  active,  and 
was  thought  very  liighly  of  by  my  fellow  officers  and  by  the  depart- 
ment— ^by  the  present  department  including  the  Secretary.  On  the 
last  day  of  January  they  paraded  me  along  with  several  others. 

Senator  Chamberlain.  This  year? 

Mr.  Ansell.  Yes;  this  year;  to  give  me  this  congressional  badge 
of  most  distinguished  service,  reciting  in  the  order  my  services  in  a 
very  flattering  way,  and  indicating  that  I  have  a  far  greater  capacity 
than  I  have.  But,  nevertheless,  this  highest  distinction  in  our  serv- 
ice was  pleasant,  and  a  very  beautiful  tribute,  and  received  as  such 
on  the  last  day  of  January. 

On  the  12th  and  14th  days  of  February  I  testified  before  your 
committee  on  tJiat  bill. 
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Senator  Chamberlain.  Mav  I  ask  you,  just  right  there:  You 
had  never  talked  with  the  chairman  of  the  committee  or  to  any 
member  of  the  committee,  so  far  as  I  knew ;  and  you  were  subpoenaed 
before  the  committee? 

Mr.  Ansell.  No,  Senator;  I  had  never  talked  to  a  member  of 
Congress  about  this  system.  I  must  say  that  I  had  wanted  to,  but 
I  did  not;  neither  to  Senator  Chamberlain  nor  to  anybody  else.  I 
was  opposed  to  it ;  did  not  like  it ;  would  not  have  minded  seeinir 
an  investigation;  was  really  glad  when  Congress  did  start.  But, 
nevertheless,  I  did  not  start  it  and  had  nothing  to  do  with  it. 

Senator  Chamberlain.  And  at  that  time  you  had  not  discussed  it 
in  any  way  outside  of  the  department? 

Mr.  Ansell.  Outside  of  the  department? 

Senator  Chamberlain.  Yes. 

Mr.  Ansell.  I  think  not,  sir.  Sometimes  expressions  mav  be 
dropped  at  a  dinner  or  socially. 

Senator  Chamberlain.  I  mean  in  the  newspapers? 

Mr.  Ansell.  No.    The  department  knew  where  I  stood,  though. 

On  the  12th  and  14th  of  February,  two  weeks  after  I  received  the 
distinguished-service  medal,  I  testified  before  this  committee.  The 
orders  were  at  that  time  that  a  man  would  not  be  reduced  to  his 
Regular  Army  grade  from  the  National  Army  grade  unless  the  posi- 
tion that  he  occupied  was  abolished  or  unless  he  proved  incompe- 
tent for  his  place. 

On  the  Saturday  morning  before  the  Congress  adjourned  on 
March  4  an  order  was  issued  demoting  me,  which  was  not  published 
until  the  day  after  Congress  adjourned — demoting  me  froni  the 

g'ade  of  brigadier  general  to  the  grade  of  lieutenant  colonel,  my 
egular  Army  rank;  and  the  newspapers  are  authority  for  the 
statement,  and  doubtless  it  is  correct,  made  by  the  Secretary  of  War. 
that  my  demotion  had  absolutely  nothing  to  do  with  my  connection 
with  the  criticism  of  the  existing  system.    He  did  say  that. 

I  was  demoted.  I  was  given  this  distinguished-service  medal  only 
two  weeks  before  I  testified.  I  was  demoted  two  weeks  after  I  testi- 
fied, and  in  violation  of  the  order  of  the  department  that  governed 
demotion.  Surely,  if  I  had  been  found  incompetent,  the  only  tiling 
that  I  had  done  since  I  received  this  highest  evidence  of  competency 
was  to  testify.  My  place  was  not  abolished,  because  tJiey  sent  clear 
to  France  and  got  another  brigadier  general  to  put  in  my  place. 
Now,  I  would  not  have  minded  if  the  Secretary  of  War  had  said 
to  the  people  of  the  country,  "  I  do  not  like  this  man  Ansell's  atti- 
tude; I  do  not  like  his  views,  and  he  is  embarrassing  me,  and  he  is 
embarrassing  the  administration.  I  wish  he  had  done  otherwise.  I 
do  not  like  his  policies."  If  he  had  done  that,  of  course,  I  would 
have  had  the  utmost  respect  for  that ;  but  to  say  that  I  was  demoted 
in  due  course  without  connection  with  this  controversy,  of  course 
that  is  not  acceptable.  That  is  a  statement  of  official  fact  that  car- 
ries no  conviction ;  nobody  respects  such. 

But  he  said  on  another  occasion  that  it  was  in  line  with  the  general 
demobilization  of  the  Judge  Advocate  GteneraPs  department;  that 
there  were  to  be  no  more  promotions  in  that  department.  There  have 
been  more  colonels  made  m  that  department  since  I  was  demoted  than 
before. 
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Senator  Chamberlain.  Who  had  not  been  in  the  service  over  two 
years? 

Mr.  Ansell.  Oh,  of  course  not.  Lawyers  who  had  been  in  the 
service  but  a  year  were  promoted  above  me  and  put  on  the  clemency 
board  as  my  seniors,  voicing  tlie  views  of  the  Jud^ne  Advocate  Gen- 
eral and  the  Secretary  of  War,  who  held  me  out,  however,  over  my 
protest,  as  the  president  of  the  clemency  board  in  order  that  the 
public  might  get  such  assurance  as  it  could  out  of  the  fact  that  I 
was  there. 

Senator  Lenroot.  Was  the  brigadier  general  who  took  your  place 
a  temporary  one? 

Mr.  Ansell.  Yes.  Of  course,  it  took  him  away  from  his  office 
that  he  understood  and  brought  him  to  an  office  that  he  did  not 
understand  and  does  not  understand  yet.    He  knew  nothing  about  it. 

Xow,  aside  from  the  personalities  involved  in  this 

Senator  Chamberlain.  I  want  to  get  it.  I  think  the  country  ought 
to  know  it. 

Senator  Lenroot.  I  think  so. 

Senator  Chamberlain.  Not  as  affecting  you,  but  as  showing  the 
methods  of  the  War  Department  in  this  branch  of  the  service;  be- 
cause it  may  develop  later  that  there  are  other  branches  where  die 
same  treatment  is  accorded  to  efficient  men. 

Was  there  not,  as  a  matter  of  fact,  a  further  effort  to  discipline 
you,  in  the  nature  of  investigation,  or  otherwise? 

Mr.  Ansell.  Yes.  It  is  rather  difficult  to  speak  patiently  about 
such  pettiness. 

Senator  Chamberlain.  I  think  the  chairman  would  like  to  know 
about  it,  too. 

Senator  Lenroot.  I  would  be  very  gldd  to  have  you  state  frankly 
the  whole  situation. 

ilr.  Ansell.  If  such  tyrannous  conduct  can  never  occur  again, 
this  information  will  not  have  been  in  vain.  See  what  happened. 
They  demoted  me,  took  me  from  the  head  of  the  office  to  the  very 
bottom,  because  that  is  where  they  placed  me.  The  other  chiefs  and 
assistant  chiefs  of  the  division  of  course  had  temporary  rank, 
although  they  were  not  regular  officers.  They  were  new  men. 
They  put  me  at  the  bottom.  And  yet,  Mr.  Chairman,  I  sat  there 
and  did  exactly  the  duty  which  I  had  ever  done,  except  signing  my 
name,  which  was  signed  by  another  man ;  and  yet,  in  spite  of  that,  . 
tlie  Secretary  of  War  and  the  Judge  Advocate  General  of  the  Army 
and  Prof.  John  H.  Wigmore,  after  brief  service  made  a  colonel  in  the 
depai-tment,  met.  Did  they  take  this  attack,  as  they  call  it,  as  they 
ought  to  have  taken  it?  The  attitude  of  the  Secretary  of  War,  the 
guardian  of  the  rights  of  every  man  in  the  Army,  should  have  been 
one  of  inquiry  into  this  thing.  "  What  does  it  mean  that  this  brigadier 
^neral,  an  officer  of  good  standing,  should  go  down  there  and  tes- 
tify before  that  committee  as  he  nas?  What  does  it  mean  when 
Members  of  Congress  and  Senators,  speaking  from  their  positions 
in  the  Congress,  make  these  statements  here?  What  does  it  mean 
when  there  is  this  uncertaintv  in  the  country  about  the  administra- 
tion of  military  justice?  What  is  my  duty  as  the  public  official  at 
the  head  of  this  great  department?"  why,  it  naturally  would 
occur  to  a  faithful  official  to  investigate.     He  should  be  alert  to  do 


166  ESTABLISHMENT  OF  MIUTABY  JUSTICE. 

SO.  Even  if  the  complaint  should  be  found  to  be  not  justified,  it 
was  his  duty,  so  long  as  it  carried  the  prima  f acies  with  it,  to  inves- 
tigate. 

No.  They  met,  these  three  men,  and  they  decided  upon  a  plan  of 
campaign  to  maintain  and  defend  the  existing  system  at  all  costs, 
and  discredit  the  complaints  and  destroy  the  complainants. 

Senator  Chamberlain.  Who  were  the  men  ?  You  mentioned  them 
a  while  ago. 

Mr.  Ansell.  They  were  Mr.  Baker,  Gen.  Crowder,  and  Prof. 
Wigmore. 

The  first  thing  done  publicly  was  a  statement  for  the  press,  de- 
voted largely  to  discrediting  me.  They  did  not  deny  what  I  said 
before  your  committee,  except  in  certain  personal  respects,  such  as 
that  I  had  not  been  relieved  from  supervision  of  military  justice 
because  of  my  views,  though  it  was  admitted  that  I  had  been  re- 
lieved without  assigned  reasons.  It  was  stated  that  I  had  been 
treated — my  views — with  every  consideration.  The  statement  went 
on.  It  suggested  that  I  wanted  to  be  Judge  Advocate  General  of  the 
Army,  a  thing  which  every  friend  of  mine  in  the  world  knows  that  I 
have  never  wanted  to  be,  although  it  would  have  been  a  legitimate 
ambition.  It  is  generally  known  that  I  should  have  been  out  of  the 
Army  before  this  if  it  had  not  been  for  the  war. 

Senator  Chamberlain.  I  will  say  in  your  behalf  in  that  regard 
that  you  have  expressed  the  desire  that  Gen.  Crowder  might  be 
heard  first ;  but  you  wanted  to  be  heard  and  to  say  what  you  had  to 
say  before  the  committee. 

"Mr.  Anseli*.  Yes;  I  think  I  have  been  fair.  But  they  said  that 
hy  surreptitious  methods  I  tried  to  get  myself  appointed  Acting 
Judge  Advocate  General,  the  emphasis  being  on  the  surreptitious- 
ness.  The  facts  are  that  my  regular  assistant,  a  Regular  Army 
officer,  Col.  White,  came  to  me  and  said,  "Ansell,  you  are  exercising 
a  lot  of  authority  here  and  signing  your  name  as  '  Acting  Judge  Ad- 
vocate General,'  and  you  have  no  authority  to  do  it."  He  pointed  out 
section  1139  of  the  Revised  Statutes,  and  I  examined  it,  and  I  said,  "I 
think  you  are  right."  On  that  very  afternoon  I  called  up  Gen.  Crow- 
der over  the  telephone,  but  could  not  get  him,  and,  inasmuch  as  I  was 
leaving  the  office,  I  dropped  him  a  note,  not  formal,  and  told  him  that 
this  had  been  brought  to  my  attention  and  that  I  could  not  be  Acting 
Judge  Advocate  General  in  charge  of  the  powers  and  policies  of  that 
office  unless  I  was  designated  under  the  statute ;  that  merely  succeeding 
as  the  senior  could  not  authorize  me  to  do  those  things.  When  the  next 
senior  comes  into  a  place  temporarily,  briefly,  for  a  day  or  two  while 
the  senior  is  temporarily  absent,  he  "has  nothing  to  do  with  policies. 
When  you  are  going  to  hold  on  day  in  and  day  out  and  month  in  and 
month  out  you  can  not  do  it  by  virtue  merely  of  seniority.  •  Gen. 
Crowder,  when  he  left  the  office,  had  told  me  that  he  did  not  want  to 
come  back  to  take  charge.  He  was  then  Provost  Marshal  General, 
and  he  was  liaison  officer  between  the  department  and  Congress,  and 
he  was  war  councillor — three  fields,  either  one  of  which  was  prob- 
ably a  full-sized  man's  job.  But  when  this  was  called  to  my  atten- 
tion I  dropped  him  this  note  and  said,  "What  do  you  think  about 
it?"  He  wrote  back  saying,  "I  fully  agree  with  you,  and  you 
prcvSent  the  case  directly  to  the  Secretary  of  War."    He  now  puts 
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the  emphasis  on  the  word  "directly,"  and  says  because  I  did  not 
pr^ent  this  case  directly  to  the  Secretary  of  War  I  am  guilty  of 
surreptitious  conduct,  l^ow,  what  was  done,  and  all  that  was  done, 
was  for  me  to  address  a  brief  and  simple  memorandum  to  the  Chief 
of  Staff  of  the  Army,  who,  under  orders,  is  the  channel  for  com- 
munication, just  as  I  addressed  everything  except  where  the  Secretary 
of  War  had  personally  taken  up  the  matter  with  me  or  had  personally 
directed  otherwise  because  of  his  personal  interest  in  it.  The  Chief 
of  Staff  is  legally  and  de  facto  the  alter  ego  of  the  Secretary  of  War, 
and  to  him  we  address  all  these  communications. 

Senator  Chamberlain.  If  you  had  done  otherwise  you  would 
have  violated  the  rule? 

Mr.  Anseix.  I  would.  I  simply  sought  the  views  of  the  Judge  Ad- 
vocate (leneral,  and  his  response  seemed  to  me  to  be  reasonable  and 
in  line  with  what  he  had  already  said  and  done. 

So  I  made  this  brief  memorandum  to  the  Secretary  of  War 
through  the  Chief  of  Staff,  frying  that  I  seemed  to  be  charged  with 
the  policy  and  output  of  the  office,  and  it  seemed  to  me  luider  the 
statute  I  should  be  designated  as  acting  chief  of  the  bureau  by  the 
President,  in  order  that  I  might  have  this  authority  under  the 
statute,  as  my  senior  assistant  had  suggested ;  and  my  nnal  sentence 
was:  •'!  am  authorized  to  say  that  the  Judge  Advocate  General  of 
the  Army  concurs," 

He  comes  back  with  what  I  think  must  be  designated  as  a  mere 
quibble.  He  says  that  he  did  not  want  me  to  be  designated  as  Act- 
ing Judge  Advocate  General.  He  did  not  want  to  be  dispossessed. 
He  wanted  to  be  Judge  Advocate  General  and  Provost  Marshal  Gen- 
eral and  war  councillor  and  all  of  the  other  things;  which  I  did  not 
know.  And  I  judged  what  he  wanted  by  his  language,  and  it  was 
a  full  concurrence  with  my  suggestion.  I  say  that  I  never  spoke  to 
the  Chief  of  Staff  or  any  other  human  being,  except  in  this  com- 
munication, to  have  me  designated  as  Acting  Judge  Advocate  (Jen- 
eral :  and  yet  he  calls  that  surreptitious. 

Xow,  they  got  together  and  published  this  document  accusing  me 
of  wanting  to  succeed,  and  wanting  to  succeed  by  surreptitious 
methods,  and  gave  it  to  the  papers — ^tlie  As=^ociated  Press  and  all  of 
them — all  timed  for  the  usual  Monday  morning  fulmination.  It  had 
been  held  there  two  or  thi'ee  days  and  sent  out  everywhere,  with 
great  headlines,  about  me.  All  of  this  was  done  by  the  Secretary 
of  War,  who  invited  it  by  writing  a  letter  to  Gen.  Crowder  as  a 
vehicle  upon  which  this  letter  of  Gen.  Crowder's  could  travel.  The 
Secretary  did  not  say,  "Let  us  investigate  what  Ansell  and  Senator 
Chamberlain  and  members  of  the  House  and  people  over  the  country 
are  saying."  He  did  not  say  that.  He  said,  "Greneral,  I  know  that 
the  system  is  a  good  system.  I  am  absolutely  assured  that  it  has 
not  done  injustice  during  the  war,  but  my  own  personal  assurance 
18  not  sufficient.  I  want  you  to  make  such  a  statement  as  you  can 
make  that  will  assure  the  people  of  the  United  States,  who  are 
anxious  about  their  sons  in  the  service,*  that  no  injustice  has  been 
done.  We  must  repel  this  attack  that  has  been  made  upon  us  and  give 
the  people  assurance^" 

Senator  ChamberI/Ain.  That  was  his  letter  to  Gen.  Crowder? 
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Mr.  Ansbll.  Yes;  and  he  said,  '^Please  make  the  statement  im- 
mediately." And  the  statement  was  made  immediately  that  the 
system  was  splendid;  that  it  had  virtues  that  few  human  institu- 
tions have;  and  then  it  devoted  itself  largely  to  destroying  me  for 
bringing  to  the  public,  as  I  have  had  to  do,  the  situation.  And  then, 
not  content  with  what  they  ^ve  to  the  press,  but  in  accordance  with 
the  plan,  they  published  this  70-page  document  here,  which  was  an 
elaboration  of  the  statement  that  was  given  to  the  press,  in  itself  a 
long  one,  written  by  Prof.  Wigmore. 

This  conference  between  the  Secretary,  Gen.  Crowder,  and  Col. 
Wigmore  that  I  told  you  about  establii^ed  a  propaganda  bureau, 
in  which  Prof.  Wigmore  was  the  chief.  There  were  several  officers 
and  13  or  14  clerks  assigned  solely  for  this  purpose,  and  the  Govern- 
ment of  the  United  States  paid  tneir  salaries. 

The  bureau  got  out  this  very  elaborate  statement,  which  is  devoted 
to  encomiums  upon  the  system,  and  then  concludes,  as  the  other  did« 
by  calling  the  attention  of  the  public  to  my  surreptitious  conduct, 
adding  here  another  gross  example  of  "  surreptition,"  which  is  this: 
that  in  the  fall  of  1918,  after  I  had  returned  from  France,  I  recom- 
mended that  the  revisory  power  that  was  being  exercised  by  General 
Kreger,  representing  our  office  in  France,  should  be  increased  and 
made  more  effective.  I  did,  and  there  in  that  order,  the  draft  of  the 
order  prepared  by  me,  I  made  the  ruling  of  the  Acting  Judge  Advo- 
cate General  for  that  force  in  France  final  over  any  commanding 
general  unless  the  commanding  general  api)ealed  to  the  Secretary 
of  War,  when  of  course  the  Secretary's  decision  upon  a  matter  of 
law  would  be  final ;  and  they  say  that  I  was  disloyal  to  the  Secretary 
of  War  therein,  because  I  knew  that  he  had  decided  that  the  com- 
manding general  himself  would  be  final.  The  Secretary  of  War 
had  decided,  apparently  after  much  wobbling,  that  the  command- 
ing general  himself  would  be  final,  but  from  time  to  time,  in  hard 
cases  and  as  a  result  of  my  insistance,  that  had  been  broken  down, 
and  I  thought  the  time  was  ripe  to  break  it  down  entirely — I 
speak  frankly — over  there,  a  place  far  removed  from  the  seat  of 
Government  in  Washington,  and  where  men  could  be  hanged  for 
rape,  for  instance,  upon  the  testimony  of  the  women  of  a  race 
whose  language  we  did  not  understand  and  whose  customs  we  did 
not  know;  at  any  rate,  far  removed  from  the  seat  of  ^vernment 
here,  where  the  President  and  the  Secretary  of  War  might  act.  I 
said  that  the  ruling  of  the  Judge  Advocate  General  upon  questions 
of  law  would  be  final  unless  the  commanding  general  besought  the 
Secretary  of  War  for  reversal.  They  say  that  that  was  disloyal,  and 
that  it  was  gained  by  surreptition.  There,  again,  I  did  no  more  than 
frankly  and  in  so  many  words  put  in  the  draft  of  an  order,  and 
wrote  a  memoi'andum  to  support  it  and  sent  all  to  the  Chief  of  Staff, 
openly  and  above  board,  as  the  regulations  require,  and  heard  no 
more  of  it  until  the  order  was  published.  If  that  is  surreptition,  it  is 
surreptitious  to  do  business  in  the  War  Department  through  ite  pre- 
scribed channels,  and  in  the  prescribed  way,  and  that  is  all  there 
is  to  it. 

That  lengthy  pamphlet  was  gotten  out.  There  were  90,000  copies 
of  this  pamphlet  published  and  sent  to  all  the  lawyers,  preachers,  and 
other  professional  men  as  part  of  the  propaganda  to  maintain  this 
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system  and  to  discredit  those  who  would  attack  it.  I  wish  to  say  to 
you,  Mr.  Chairman,  that  the  records  of  the  cases  cited  will  prove  that 
the  Secretary  of  War  and  the  Judge  Advocate  General  of  the  Army 
have  resorted  to  methods  which,  if  adopted  by  a  man  in  his  dealings 
with  another  man  privately,  would  merit  and  receive  the  severest  con- 
demnation. The  truth  is  not  in  that  document,  and  the  records  will 
prove  that  the  truth  is  not  in  that  document.  The  cases  that  they  cite 
hCTe  are  not  only  not  fairly  handled,  they  are  falsely  and  untruthfully 
presented  here,  all  with  the  purpose  that  the  C!ongress  of  the  United 
States  and  the  lawyers  of  the  United  States  might  be  misled  and 
deceived.  It  is  a  sordid  story,  in  my  judgment,  doing  this  department 
of  the  Government  little  credit. 
Sffliator  liENBOOT.  What  is  the  title  of  that  pamphlet? 
Mr.  Ansell.  It  is  entitled  "  Military  Justice  During  the  War." 
(At  1.30  o'clock  p.  m.  the  subcommittee  adjourned  until  to-morrow, 
Wednesday,  August  27, 1919,  at  10  o'clock  a.  m.) 
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WBDNESDAT,  AUOUST  27,  1919. 

United  States  Senate, 

SUBOOMHITTEE  ON   MlUTART  AlFFAIRS, 

WaaMngtOfUf  D.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of  the 
Committee  on  Appropriations  in  the  Capitol,  at  10  o'clock  a.  m.,  Sena- 
tor Irvine  Li.  Lenroot  presiding. 

Present:  Senators  Lenroot  (acting  chairman)  and  Chamberlain. 

STATEMENT  OF  HE.  SAHVEL  T.  ANSELL— Besumed. 


Senator  LiENRoot.  I  think.  Gen.  zVnsell,  you  were  narrating  your 
own  discipline,  or  had  you  finished  ? 

Mr.  Ansell.  I  was  induced  yesterday,  if  the  committee  please,  to 
depart  from  what  little  plan  I  had  and  to  go  into  the  administration 
of  this  system,  wbich,  to  tell  vou  the  truth,  I  had  hardly  intended  to 
do  at  the  beginning,  although,  in  view  of  the  attitude  that  the  War 
Department  has  taken,  namely,  that  the  system  is  all  right  and 
that  just  the  human  agencies  by  which  it  is  administered  are  largely 
responsible  for  any  difficulty  that  there  may  be,  it  may  be  that  the 
administration  of  the  system  is  rather  more  important  than  I 
thought  it  was. 

The  system  itself  is  a  system  that  can  not  be  administered  properly. 
It  permits,  tolerates,  invites  maladministration.  So  I  thought  I 
would  continue  upon  the  actual  administration  of  this  system  m  the 
War  Department  until  I  got  to  the  organization  of  the  present 
clemency  board,  get  through  that  as  quickly  as  I  can,  and  then  assure 
the  committee  I  would  go  back  and  discuss  the  substantive  law  and 
its  deficiencies  and  the  remedies  proposed. 

I  say  that  yesterday  I  was  induced  to  enter  into  a  field  of  dis- 
cussion which  was  really  entirely  too  personal  to  myself  to  be  agree- 
able, but  which,  nevertheless,  I  believe  has  its  usefulness  to  the 
committee  and  to  Congress,  and  will  serve  to  reveal  how  a  Secretary 
of  War  can  be  induced  by  an  organized  military  bureaucracy  to  use 
the  great  power  of  his  office  to  oppress,  to  destroy,  any  who  would  dare 
differ  with  that  bureaucracy.  That  is  the  truth.  That,  to  my  mind, 
will  show  that  justice  itself  has  been  outraged  in  her  own  temple, 
the  Bureau  of  Justice,  which  is. a  part  of  the  Department  of  the 
Judge  Advocate  General. 

The  appreciations  of  justice  in  the  Anny  truly  have  never  been 
lower  than  they  are  to-day.    Most  regrettably,  they  can  hardly  ex- 
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pect  to  improve  and  become  higher  as  long  as  the  bureau  which  is 
chared  with  the  chief  administration  of  justice  takes  the  attituda 
and  mdulges  in  the  practices  that  it  does  take  and  indulge  in  and 
has  taken  and  indulged  in  during  this  war. 

The  Judge  Advocate  Generars  Department  is  no  longer  a  place 
of  certain  and  assured  justice.  All  too  frequently  it  is  a  department 
given  over  to  base  wrong  and  tyranny,  and  the  oppression  of  the 
men  and  oflicers  who  serve  in  it,  and  of  the  Army  at  large. 

I  am  going  far  enough  into  this  question  of  admmistration  to  show, 
I  think,  that  justice  is  jockeyed  around  in  that  department,  and  it 
has  been  degraded  to  serve  the  personal  purposes  of  an  imperious 
master,  the  Judge  Advocate  General  himself.  The  Army  may  be 
small  hereafter,  and  it  may  be  the  old  type  of  Eeffular  Establish- 
ment or  it  may  be  an  Army  drawn  from  the  people,  but  justice  is 
•certainly  a  subject  that  does  not  grow  smaller  or  less  important 
merely  because  of  the  number  of  men  who  are  aflFected  by  it.  If 
justice  in  a  general  sense  can  be  said  to  be  the  largest  interest  of  man 
on  earth,  then  I  say  that  justice  is  the  largest  interest  of  the  Army. 

The  gentlemen  from  the  Aimy  and  the  War  Department  will  be 
here  engaging,  and  properly  engaging,  the  attention  of  this  com- 
mittee and  of  the  Congress  with  plans  and  programs  of  reorganiza- 
tion, and  of  raising  and  supporting  an  Army ;  and  yet  it  seems  to  me, 
antecedent  to  all  of  those,  is  this  question  of  military  justice,  more 
important  than  the  size  of  the  Army  and  the  kind  of  Army  and  the 
organization  of  the  Army.  It  may  be  that  I  overestimate  it;  haying 
seen  it  at  too  close  a  range,  I  may  have  lost  something  of  perspective ; 
but  the  assurances  of  an  officialdom,  though  they  mount  to  the  ski^, 
will  be  of  no  avail  unless  justice  exists  in  the  Army.  Officialdom  is 
the  last  to  hear  of  or  to  appreciate  or  to  take  steps  to  remedy  injustice. 
It  is  a  system  of  which  it  is  a  part.  Discovery  of  and  reform  of 
injustice  usually  must  come  from  the  outside,  from  those  who  are 
the  subjects  of  the  injustice,  from  their  efforts,  their  relatives,  and 
the  interested  public  generally. 

I  believe  I  have  talked  to  more  enlisted  men  than  any  other  man  in 
the  Army  during  and  after  this  war,  personally,  and  it  is  a  matter 
of  the  greatest  regret  to  me  that  I  fail  to  observe  any  of  the  enthu- 
siasm among  our  soldiery  that  you  would  naturally  expect  to  possess 
them,  returning,  as  they  have  returned,  victoriously;  and  I  have 
talked  to  men  who  have  not  suffered  this  injustice;  I  have  talked  to 
men  who  have  not  been  up  against  it  but  who  have  only  seen  it  or 
sensed  it. 

The  enlisted  men  of  the  Army  know  the  Army,  are  conscious  of  this 
wsubjective  effect  to  orders,  laws,  and  discipline  better  than  anybody 
else.  They  always  know,  and  the  people  will  know  through  them, 
and  they  will  sense  it.  And  let  such  injustice  go  far  enough,  and  we 
shall  be  permitted  only  to  hope  that  hereafter  the  patriotism  of  our 
people  will  be  sufficient  to  assure  willing  hands  to  take  up  our  arms 
and  not  hold  them  listless.  It  is  a  subject  worthy  of  the  very  deepest 
concern,  no  matter  what  personalties  are  involved  or  what  political 
aspects  it  can  have.  I  can  not  conceive  that  it  has  any.  It  ought  not 
to  havp  any. 

It  makes  no  difference  about  any  personal  controversies,  so  far  as 
this  system  is  concerned;  but  obviously,  if  one  set  of  men  are  as 
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insistent  as  I  am  that  the  system  is  wrong,  and  another  set  of  men 
are  equally  insistent  that  it  is  very  nearly  perfect,  there  is  bound 
to  be  some  controversy. 

In  my  conmwmication  addressed  to  the  Secretary  of  War  in  reply 
to  his  and  the  Judge  Advocate  General's  first  defense  of  military 
justice  [see  Exhibit  P],  a  reply  which  he  declined  to  receive  or  per- 
mit to  be  published,  though  he  published  broadcast  their  own  de- 
fense of  the  system,  I  said  that  the  subject  would  never  be  composed 
until  it  was  fairlj^  composed,  and  I  said  to  the  Secretary  of  War 
what  I  say  now,  a  fact  which  he  does  not  seem  to  appreciate,  that  it 
is  absolutely  impossible  for  an  official,  however  high,  who  has  com- 
mitted himself  at  once  and  immediately  to  a  strong  and  strenuous 
defense  of  this  system  without  investigation,  who  has  arrayed  him- 
self with  the  solid  phalanx  of  the  Army — principally  of  the  Regular 
Army — ^in  support  of  this  system,  to  initiate  or  conduct  an  investi- 
gation that  can  be  fair,  and  that  people  will  regard  as  fair. 

I  said  to  him,  with  such  respect  as  the  statement  could  carry  in  ad- 
dressing the  Secretary  of  War,  that  there  ought  to  be  an  investigation 
of  this  subject  and  of  his  own  part  in  it.  He  had  appointed  the 
Inspector  General,  the  most  reactionary  of  men — ^the  ultra-militaristic 
type  by  virtue  of  his  position,  if  nothing  else,  but  he  is  so  personally — 
to  investigate  the  subject  of  military  justice  and  my  connection  with 
it,  and  my  testimony  before  the  Senate  committee,  of  which  Senator 
Chamberlain  was  then  the  chairman^  and  I  was  called  upon  to  come 
before  the  very  man  whom,  in  the  brief  the  points  of  which  I  read  to 
this  subcommittee  yesterday,  I  labeled  as  prejudiced  and  reactionary. 
I  showed  what  his  influence  had  been  to  maintain  this  system.  I 
had  to  handle  him  as  he  ought  to  have  been  handled,  having  taken 
the  stand  that  he  had  taken.  That  officer  was  the  officer  designated  by 
the  Secretary  of  War  to  conduct  an  investigation  into  the  adminis- 
tration of  military  justice,  my  part  in  it  and  my  testimony  before  the 
Senate  Military  Committee.  Tne  Secretary  does  not  seem  to  perceive 
that,  having  committed  himself,  he  has  committed  the  entire  depart- 
ment* Surely  he  would  not  sit  in  judgment  upon  a  matter  in  which 
he  had  taken  such  a  strong?  stand. 

See  how  that  investigation  came  along.  First,  after  I  had  filed 
my  opinion  insisting  upon  subjecting  courts-martial  to  legal  regu- 
lation, in  November,  1917,  the  Judge  Advocate  of  the  Army  came 
back,  took  charge,  relieved  me  from  all  connection  with  military 
justice,  except,  of  course,  when  he  was  away  for  any  period  some- 
body bad  to  act,  and  I  acted ;  but  I  mean  to  say  that  I  was  relieved 
of  all  authority  over  that  while  he  was  there.  While  he  was  there 
I  had  nothing  to  do  with  it,  though  all  the  rest  of  the  department 
I  did  have  to  do  with,  notwithstanding  my  great  interest  in  this 
very  subject.  All  this  matter  was  handled  by  the  Judge  Advocate 
General,  a  senior  assistant  of  his,  a  man  without  experience  in  the 
Judge  Advocate  General's  department,  in  the  administration  of 
military  justice,  and  the  Secretary  of  War.  At  no  time  was  I  con- 
sulted except  as,  out  of  a  sense  of  duty,  I  went  to  the  authorities. 

Then,  in  the  springtime,  when  it  was  perfectly  obvious  that  our 
department  was  not  lamiliar  with  the  emergency  legislation  of  the 
nations  with  which  we  were  associated,  and  especially  not  familiar 
with  whatever  those  nations  had  done  in  the  improvement  of  mili- 
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taiT  justice  and  its  administration,  I  asked  to  be  sent  to  Europe  and 
to  be  equipped  in  such  a  way  that  I  could  make  this  investigation. 
I  was  sent  to  Europe.  A  single  officer  to  assist  me  was  denied  me. 
I  was  given  a  clerk.  And  after  the  greatest  exertion  for  between 
three  and  four  months  I  returned  to  this  country  with  a  report,  not 
only  on  the  emergency  legislation  and  its  administration,  but  on 
military  justice  in  those  nations  with  which  we  were  associated; 
which  report  never  got  beyond  the  Judge  Advocate  General  of  the 
Army. 

Recently,  however,  in  January,  after  this  all  came  to  the  public, 
the  War  Department  designates  a  perfectlv  inexperienced  man  who 
six  months  before  had  come  from  civil  life  and  had  manifested  no 
particular  quality  for  the  place,  unless  it  be  his  staunch  adherence 
to  the  Judge  Advocate  General  and  his  views,  and  sent  him  to 
Europe  with  a  large  staff  and  much  money  to  make  this  second  some- 
what belated  investigation ;  and  I  understand  he  is  about  to  return 
or  has  returned. 

Senator  Chambeklain.  Do  you  object  to  giving  the  name  of  that 
x)fficer? 

Mr.  Ansell.  Maj.  Rigby. 

Senator  Lenroot.  With  reference  to  this  report,  which  you  say 
never  got  beyond  the  Judge  Advocate  General,  it  has  never  been 
made  public? 

Mr.  Ansell.  It  has,  now.  I  have  read  it  into  the  record;  and  I 
will  insert  that  report,  with  the  permission  of  the  committee,  right 
here.    The  department  has  to  be  compelled  to  do  what  it  does. 

Ansell  Exhibit  "  Q." 

Extracts   from   Gkn.   Ansell's   Report  upon   Mhjtart   Administration   in 

Europe. 

FRANCE. 

The  under  secretary  of  state  for  military  justice, 

(a)  Corresponds  to  but  has  broader  functions  tlian  our  own  bureau, — This 
under  secretariat  In  the  French  ministry  of  war,  while  corresponding  to  our 
own  bureau,  is  given  a  far  more  prominent  place  in  the  establishment  than  is 
our  department.  Shortly  after  the  beginning  of  war  it  was  raised  from  the 
rank  of  direction  to  its  present  status,  where  it  has  contact  with  Parliament 
concerning  Its  own  affairs  and  an  independence  of  administration  unknown  to 
us.  While  corresponding  absolutely  to  our  own  department,  as  far  as  our  de- 
partment goes,  It  performs  veiT  much  broader  duties  In  three  respects. 

(1)  It  makes  all  Inspections  necessary  to  acquaint  itself  with  the  condition 
of  the  administration  of  military  justice  In  the  army  and  all  Inspections  pre- 
paratory to  the  most  Important  courts-martial  and  civil  litigation. 

(2)  It  conducts  before  all  the  tribunals  all  litigation  In  which  the  ministry 
and  the  military  establishment  may  be  Interested. 

(3)  It  Is  charged  with  the  general  Inspection  and  direction  of  prisoners 
of  war. 

It  Is  abundantly  equipped  for  all  these  functions. 

(b)  Methods  of  maintaining  discipline  in  French  Army  sharply  distinffuish- 
able  from  our  own  in  several  respects: 

(1)  There  is  but  one  kind  of  court-martial. — It  corresponds  to  our  general 
-court.  There  seems  to  be  no  need  of  any  of  the  Inferior  courts  because  of  the 
established  system  of  disciplinary  punishments  for  all  minor  offenses.  The 
French  tried  an  inferior  court,  only  to  abandon  It.  Special  courts  of  Inferior 
Jurisdiction  were  provided  for  by  the  decree  of  September  6,  1914.  but  they 
were  found  unsatisfactory,  were  abandoned  In  practice,  and  finally  actually 
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prohibited  by  tbe  law  of  April  27, 1918.  I  was  advised  that  they  were  opposed 
princ^mlly  because  it  was  thought  they  were  the  alternate  whereby  com- 
manders would  neglect  their  duty  to  impose  summary  disciplinary  punishments, 
and  also  because  courts-martial  might  become  too  frequent. 

(2)  The  system  of  tummary  disciplinary  punishmeni  {mentioned  above). — 
This  system  is  an  established,  tried,  and  tested  agency  of  French  Discipline. 
No  French  officer  can  be  found  who  disputes  its  efficacy.  It  is  contended  that, 
properly  supervised  as  it  is,  (1)  it  results  in  effective  discipline  without  the 
least  injustice;  (2)  develops  the  proper  sense  of  responsibility  of  command  in 
all  officers  and  corresponding  respect  for  them  upon  the  port  of  those  com- 
manded; and  <3)  obviates  the  great  loss  of  time  and  energy  consumed  in 
conrts-martial,  leaving  officers  and  members  of  ttie  command  free  for  their 
purely  military  duties.  This  system  of  discipitoe  is  regulated  elaborately  and 
In  detail  by  the  decree  of  May  25,  1910.  There  Ig  no  appeal  to  the  courts.  It 
applies  to  officers  as  well  as  to  enlisted  men.       ^ 

There  is  one  feature  of  the  punishments  authorized  worthy  of  remark.  Cor- 
poreal punishment,  bodily  indignity,  or  public  disgrace  is  not  permitted.  The 
appeal  seems  to  be  to  the  pride  and  dignity,  rather  than  to  the  5«?n«e  of  shame. 
The  system  carries  with  it  a  very  wise  concurrence  of  authority  and  re- 
sponsibility. Every  man  must  judge  as  he  would  be  judged.  The  kind  of 
field  punishments  habitually  indulged  in  in  the  British  Army  have  no  place 
with  the  French.  Considering  the  moral  quality  of  our  soldiery,  as  I  have 
seen  it  evidenced  here,  it  is  my  view  that  we  could  safely  apply  the  basic  prin- 
ciples of  the  French  rather  than  English  discipline. 

(3)  There  is  a  far  more  thorough  investigation  prior  to  courts-martial  than 
there  is  trith  us, — This  is  made  by  competent  lawyers.  Complaint  of  conduct 
that  would  subject  the  offender  to  court-martial  having  been  made  to  the  con- 
vepine  authority,  or  charges  having  been  preferred  to  him,  the  whole  matter, 
indudtng  all  the  papers,  is  turned  over  to  a  "rapporteur,"  who  is  an  officer 
of  the  bureau  of  military  justice  assigned  to  duty  with  the  command.  He 
makes  a  thorough  Investigation  and  performs  all  the  duties  of  the  juge  d'in- 
struccion  in  the  civil  system,  except  that  he  himself  does  not  finally  decide 
whether  athe  accused  shall  be  subjected  to  court-martial  or  not.  Upon  that 
question  he  makes  a  report,  with  recommendations,  to  the  convening  au- 
thority. The  convening  authority  may  disagree  with  the  "  rapporteur,"  but  in 
practice  he  seldom  does.  If  it  is  decided  to  proceed  to  trial,  the  record  of  the 
case  as  it  is  made  up  Is  submitted  to  a  '*  commissaire  du  government,"  who 
is  also  a  lawyer  appointed  by  the  minister  of  war,  who  sits  at  the  trial  and 
represents  both  the  Government  and  the  accused  in  a  sense  unknown  to  us; 
that  is,  while  he  endeavors  to  see  that  the  Government's  case  is  presented,  he 
is  no  more  a  prosecutor  for  the  Government  than  he  Is  counsel  for  the  accused. 
He  is  there  to  see  that  justice  is  done  between  the  State  and  the  accused. 
This  official  is  described  as  "  a  public  minister  representing  justice."  He  should 
be  at  least  of  the  grade  of  the  accused.  He  is  always  a  lawyer  and  is  usually 
a  man  of  considerable  or  even  great  distinction  at  the  bar.  He  takes  no 
part  in  the  deliberations  of  the  court.  Howevei,  the  court  relies  upon  him  for 
.idvice  during  the  trial  and  may,  and  frequently  does,  consult  with  him 
during  its  delll)eratlons,  but  this  must  be  done  in  the  presence  of  all  parties. 

If  the  papers  upon  coming  to  the  hands  of  the  "  commlssalre  du  government " 
are  defective  in  stating  a  legol  case,  he  amends  them ;  if,  for  any  reason  they 
are  fatally  defective,  he  quashes  them ;  and  if  during  the  trial  he  should  become 
convinced  of  the  deficiency  of  the  proceeding  as  a  matter  of  law,  he  so  signifies 
to  the  court ;  in  such  a  case  his  view  is  controlling.  Even  upon  the  facts  the 
formal  expression  of  his  view  that  the  State  ought  not  to  prevail  is  sufficient 
to  work  an  acquittal  or  dismissal. 

In  time  of  war  the  two  legal  functionaries  described  above  are  united  in  a 
^gle  person — **  le  commissalre-rnpporteur." 

(c)  Judgments  of  courts-martial  are  subject  to  an  independent  revisory 
power — 

(1>  The  Court  of  Cassation  has,  or  until  recently  had,  jurisdiction  in  time  of 
peace  over  the  judgments  of  courts-martial  only  under  exceptional  circum- 
stances In  the  case  of  persons  generally  subject  to  military  law,  but  civilians 
tried  by  court-martial  for  State  offenses  may  always  in  time  of  peace  have 
their  cases  reviewed  by  that  court. 

(2)  A  Court  of  Revision  sits  in  time  of  peace  and  war  for  the  Army.  The 
court  originally  consisted  of  two  civilian  magistrates  of  the  court  of  appeals 
and  three  officers  of  the  Army.    I  am  advised  at  the  department  that  not  long 
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before  war  broke  out  there  was  a  change  in  the  situation  by  decree  that  per- 
mitted an  appeal  to  tibe  Ck>urt  of  Cassation  in  place  of  the  Court  of  Revision, 
and  I  am  advised  that  in  time  of  peace  the  Court  of  Revision  had  been  largely, 
if  not  entirely,  superseded  by  that  court.  In  time  of  war  the  Court  of  Revision 
consists  of  five  officers  of  proper  rank,  sitting  at  the  headquarters  of  the  Army 
or  at  each  Army,  as  may  be  necessary. 

In  time  of  war  there  is  no  appeal  to  the  court  of  cassation  by  military  per- 
sons, and  the  Grovemment  may  also,  by  decree,  control  appeals  in  time  of  war 
to  courts  of  revision.  In  August,  1914,  all  appeals  to  the  court  of  revision  were 
suppressed.  June  8, 1914,  revision  was  reestablished  for  all  judgments  of  deatb. 
On  June  8,  revision  was  suppressed  again  for  deaUi  sentences  imposed  for  pass- 
ing or  inducing  one  to  pass  to  the  enemy  or  to  rebel  armies  and  for  revolt ;  bat, 
as  to  these  offenses,  it  was  reestablished  by  the  decree  of  July  12,  1917.  By 
the  decree  of  February  28,  1918,  revision  was  reestablished  for  Judgments  of 
condemnation  to  hard  labor  Ikr  life  and  for  deportation.  The  present  sltoatioD 
is,  then,  that  there  .maybe  revision  of  Judgments  in  the  following  cases:  (1) 
Death  penalties,  (2)  hard  labor  for  life,  (3)  deportation. 

By  telegram  of  April  20,  1917,  it  was  ordered  that  no  capital  case,  whether 
it  had  been  revised  and  rejected,  or  not  revised  at  'all,  should  be  executed  until 
the  record  had  been  submitted  to  the  decision  of  the  President.  In  all  these 
cases  the  under-secretary  of  state  for  military  Justice  submits  the  record, 
with  his  review  and  recommendation,  to  the  President  of  the  Republic  or  to  the 
minister  of  war  directly,  without  the  intervention  of  other  authority.  By  decree 
of  June  12, 1917,  tlie  above  provision  requiring  submission  of  death  sentences  to 
the  President  was  temporarily  abrogated  in  certain  cases,  but  by  note  of  July 
17,  1917,  the  rule  prescribed  by  the  telegram  of  the  20th  of  April,  1917,  was  re- 
established in  all  respects.  The  present  law,  therefore,  is  that  no  capital  sen- 
tence can  be  executed  without  the  approving  decision  of  tlie  President  of  the 
Republic. 

I  am  also  advised  that  cases  carrying  military  degradation  of  an  officer  or 
soldier,  dismissal  of  an  officer,  or  the  dishonorable  discharge  of  a  soldier  are, 
by  reason  of  the  fact  that  the  President  is  the  pardoning  power,  usually  sub- 
mitted to  the  department  by  the  general  in  chief  of  the  Army  on  his  o^m  motion. 

Courts  of  revision  do  not  retry  the  facts.  They  will  annul  the  Judgment  of 
courts-martial,  and  in  a  proper  case  order  a  new  trial,  only  in  the  following 
cases: 

(1)  When  the  court  was  not  lawf  alb-  composed. 

(2)  When  it  has  violated  the  rules  of  its  Jurlsdlctlou. 

(3)  When  the  penalty  pronounced  by  the  law  has  not  been  applied  to  the 
facts  found  to  exist,  or  when  a  penalty  has  been  awarded  not  known  to  the  law. 

(4)  When  there  has  been  a  violation  or  omission  of  forms  prescribed  to  be 
observed  under  pain  of  nullity. 

(5)  When  the  court  has  failed  to  comply  with  the  request  of  the  accused  or 
the  "  commlssalre  du  government "  to  make  use  of  a  faculty  or  fight  provided 
him  by  law. 

(d)  An  elaborate  system  of  suspension  of  sentences. — ^Except  In  the  most 
heinous  cases,  all  sentences  that  would  deprive  the  Army  of  a  man's  military 
service  are  suspended  for  the  period  of  the  war.  There  is  also  an  elaborate 
system  whereby  an  offender  may  be  completely  rehabilitated.  Commendation 
in  orders  will  work  a  complete  rehabilitation.  Men  are  not  lost  to  the  Army. 
They  serve  either  In  prison  works  or  in  the  chasseurs  d'Afrique  In  France. 
Military  service  thus  rendered  is  penal  but  is  not  beyond  the  realm  of  re- 
habilitation. All  military  persons  are  amenable  to  courts-martial  ^cclusively 
for  all  violations  of  law,  Including  the  common  law  of  the  land,  except  certain 
offenses  against  the  fishery  and  forest  laws,  in  which  civil  courts  have  JurU- 
dlction. 

ITAI*Y. 

Bureau  of  Military  Justice. 

The  personnel  of  the  Bureau  of  Military  Justice,  presided  over  by  a  lieu- 
tenant general,  is  purely  military.  The  ranking  officers  of  the  department  are 
all  eminent  lawyers.  The  system  of  court-martial  procedure  Is  In  general  i*e- 
spects  very  similar  to  the  French. 

(a)  Distinctive  features;  A  court  of  revision  of  all  judgments  of  courts- 
martial. — ^The  system  embraces  this  distinguishing  feature:  In  accordance  with 
law,  the  King,  by  a  decree  dated  the  20th  of  July,  1917,  instituted  a  supreme 
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tvuncH  of  reviHion.  Its  nil<  s  of  jinKHMlure  were  promuljrated  on  the  liitli  of 
August  following.  The  couiK-il  wns  orlji^inally  coinposetl  of  one  of  the  jxeiienilK 
cximnumflln^  a  section  <»f  military  JuRtlce,  who  is  its  uresldent ;  of  the  military 
advocate  greneral  of  tlie  vie'^  military  advocate  general;  of  the  colonel  at- 
tachetl  to  the  se<'tion  of  justice,  of  a  councilor  of  the  court  of  appeals,  (iesljr- 
natetl  b^*  the  Minister  of  (Jrace  anil  Justice,  and  an  oftlcial  known  a«  a  chief 
reviewer,  (^osen  by  the  supreme  commander  from  amonjr  the  officers  of  the 
army  who  ore  qualified  lawyers.  As  first  estahUshe<l,  it  had  jurisdiction  to 
revise  all  sentences  involving  a  |)e«alty  greater  than  seven  years'  lmi)rlsonment 
In  all  cases  where  there  was  not  ali*eady  legal  recourse  to  the  supreme  tribunal 
of  war  and  marine.  (This  latter  tribunal  has  jurisdiction  only  in  exceptional 
cases. ) 

In  April  of  the  present  year  this  court  of  revision  was  reconstructe<l  ami  en- 
larged, with  a  larger  number  of  councilors  of  the  court  of  appeals,  and  with 
jurisdiction  to  revise  all  serious  penalties.  The  decree  constituting  the  council 
expressly  provides  that  the  examination  in  revision  will  not  suspend  the  execu- 
tion of  sentence.  I  was  advised,  however,  that  upon  application,  either  by 
the  accused  or  the  department  of  military  justice,  a  stay  of  sentence  could  b»^ 
obtained  in  a  proper  case.  The  jurlwllction  t)f  the  supreme  council  of  revision 
is  final,  except  in  certain  special  cas*»s.  The  records  are  first  presented  to  the 
burean  of  military  justice  and  by  that  bureau  transmitted  for  revision.  (Con- 
cerning this  court,  see  appendix  "  I>"  and  rough  translation.) 

ENGLAND. 
THE  OFFICK  OF  THE  jrDOE  ADVOCATE  GENKKAL. 

il)  Huftory  and  place  in  the  Government, — Originally,  before  the  appoint- 
ment of  the  commander  In  chief  In  17fl8,  the  Judge  Advocate  General  acted  as 
secretary  and  legal  adviser  to  a  board  of  general  officers  by  the  aid  of  which 
the  government  of  the  army  was  carried  out  by  the  Crown:  and  it  was  ai)- 
parently  to  discharge  the  «lut>^  of  defending  the  board  and  the  action  of  the 
military  authorities  taken  under  his  advice  to  this  board  that  the  presence  of 
the  Judge  Advocate  General  In  the  House  of  Commons  was  needed.  When  the 
board  was  abolished,  on  the  appointment  of  the  commander  in  chief,  the  Judge 
Advocate  General  continued  to  be  the  legal  adviser  to  that  official,  and  though 
at  times,  up  until  1805,  he  was  not  a  member  of  Parliament  nor  a  privy  coun- 
cilor, yet,  nevertheless,  in  the  absence  of  a  responsible  minister  he  acted  as 
such  and  remitted  capital  punishment  and  dismissed  officers  in  the  name  of 
His  Majesty.  In  order  to* bring  this  Crown  functionary  under  parliamentary 
control,  the  office  of  the  Judge  Advocate  General  was  in  1806  made  a  political 
one,  the  holder  became  a  privy  councilor,  a  minister  of  the  Crown.  He  had 
the  duty  of  advising  the  Sovereign  upon  all  matters  coming  within  the  scope  of 
his  office  and  was  liable  like  any  other  minister  to  be  called  to  account  in 
Parliament  for  any  act  done  in  the  exercise  of  his  official  function.  From 
this  time  until  1851  the  Judge  Advocate  General  assumed  to  act  judicially  and 
his  decisions  were  expressed  as  pointing  out  the  nature  of  the  defects  in  such 
Uinguage  as,  *'  I  have  the  honor  to  inform  you  that  the  conviction  can  not  be 
legally  sustained  or  enforced,"  or  that  the  "  proceedings  are  invalid  "  and  rec- 
omn^nding  or  suggesting  that  "  the  prisoner  be  released  and  the  entry  of  the 
conviction  erased;"  or,  "that  the  commanding  officer  be  Informed  that  the 
finding  amounted  to  an  acquittal  and  should  be  so  recorded  in  the  usual  form 
of  'not  guilty.'"  In  a  brief  memorandum  filed  with  me  by  the  present  Judge 
Advocate  General  (Judge  Cassel*)  it  is  said: 

••  In  the  late  sixties,  however,  the  form  used  more  frequently  took  the  shai>e 
of  a  direction  such  as  *  Under  the  circumstances  the  proceedings  are  quashed.*^ 
*I  have  to  request  that  you  will  cause  the  prisoner  to  be  released  and  the 
record  of  the  conviction  erased.* " 

(2)  Hi8  place  as  sols  legal  adviser  to  the  political  head  of  the  Department, — 
In  1875  a  case  was  submitted  to  the  law  officers.  Sir  John  Coleridge  and  Sir 
John  Jessel,  who  in  effect  gave  it  as  their  opinion  that  it  was  the  function  of 
the  Judge  Advocate  General  to  give  advice  and  not  to  pronounce  judgment,  and 


^  Judge  Cassel  waa  rather  recently  appolated.  He  is  an  eminent  barrister  and  at  the 
oatbreic  of  war  held  a  prominent  place  at  the  EngUsh  bar  as  an  equity  lawyer.  He  was 
ierring  sii  an  olBcer  of  the  line  in  France  when  appointed. 
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that  In  constitutional  theory  "  his  opinion  is  not  binding,  although,  no  doubt,  in 
practice  it  is  not  usual  to  disregard  it."  However,  this  was  not  followe<i  by 
the  succeeding  Judge  Advocates  (General/  Judge  Oslwrne  Morgan  in  a  minute  to 
the  secretary  of  state  in  1880,  when  he  was  Judge  Advocate  General,  while 
accepting  in  a  sense  the  opinion  of  the  law  officers  as  a  theoretical  legal  defini- 
tion, nevertheless  adopted  as  the  constitutional  basis  of  his  office  the  definition 
set  forth  in  a  minute  of  his  predecessor,  Judge  Ayrton,  under  date  of  the  17th 
of  February,  1874,  and  held  that  the  Judge  Advocate  General  "was  constitu- 
tionally as  well  as  morally  responsible  for  the  legality  of  sentences  of  courts- 
martial."  During  all  this  time  the  office  w^as  a  political  office  of  a  ministerial 
character.  Its  holder  having  a  seat  in  and  responsible  to  Parliament.  So  It 
remained  until  1873,  from  which  date  until  1905  there  was  an  interim  In  which 
the  office  was  held  by  the  president  of  the  Probate  Divorce  and  Admlrality 
Division.  In  1906  a  further  change  was  made  and  the  present  system  initiated. 
The  Judge  Advocate  General  became  a  permanent  official,  debarretl  like  other 
civil  servants  from  sitting  In  Parliament,  and  with  direct  responsibility  to  the 
Secretary  of  State  for  War.  To  quote  from  the  present  Judge  AdTocate 
General — 

"  The  result  Is  that  the  responsibility  of  advising  the  Crown  as  to  the  exer- 
cise of  the  prerogative  as  respects  the  sentence  of  courts-martial  Is  transferred 
to  tlie  secretary  of  state,  and  the  functions  of  the  Judge  Advocate  General 
are  to  advise  the  secretary  of  state  as  to  the  advice  he  shall  tender^  to  His 
Majesy.  The  secretary  of  state  Is  at  liberty  to  disregard  the  advice  tendered 
to  him  by  the  Judge  Advocate  General,  but  he  will  rarely.  If  ever,  take  the  re- 
sponsibility of  disregarding  the  advice  of  that  official  on  legal  matters.** 

The  law  officers  of  the  Government  are  all  agreed  that  while  the  office  of  the 
Judge  Advocate  General  is  theoretically  advisory  to  the  secretary  of  state 
fhe  disregard  of  that  advice  would  be  so  unusual  and  would  be  .considered  so 
serious  a  matter  that  it  could  not  go  far  without  challenging  parlimeutary 
correction.  It  is  understood  that  in  a  case  of  exceptional  Importance  the 
Secretary  of  State  for  War  may  refer  the  opinion  of  the  Judge  Advocate  Creneral 
to  tlie  attorney  general  and  the  solicitor  general  and  may  have  their  advice 
upon  the  question  in  dispute.  This  course  has  rarely  been  adopted,  and  I  am 
advised  there  has  been  put  one  reference  to  those  law  officers  within  the  last 
three  decades.  The  reorganization  of  the  office  that  has  taken  place  within  the 
last  150  years  has  resulted  in  placing  a  responsible  minister  at  the  bead  of  the 
Wnr  Department,  who  stands  between  the  Sovereign  and  Parliament,  and  to 
whom,  rather  than  to  the  Sovereign,  the  Judge  Advocate  General  of  England 
reports  directly.  His  opinions  are  subject  to  no  military  supervision  or  to  any 
other  kind,  except  In  the  rare  Instance  when  his  decision  may  be  submitted  for 
the  review  of  the  attorney  general. 

(3)  He  is  independent  of  all  military  supervision  and  control. — ^Hls  sole 
superior  Is  the  political  head  of  the  department,  namely,  the  Secretary  of  State 
for  War,  who  is  responsible  Immediately  to  Parliament.  The  office  was  origi- 
nated in  necessity  as  an  Independent  check  on  military  authority.  It  was 
established  more  than  200  years  ago,  primarily  to  correct  abuses  of  courts- 
martial  and  the  exercise  of  military  authority.  Court-martial  sentences  at  that 
time  were  notorious  for  their  disregard  of  the  fundamental  principles  of  jus- 
tice of  the  law  of  the  land.  It  is  fundamentally  inherent,  therefore,  in  the 
establishment  of  this  office  that  this  official  shall  be  amenable  to  no  military 
authority  whatever,  but  solely  to  the  political  departments  of  government.  His 
appointment  by  the  Sovereign,  his  authority  as  defined  In  the  patent  of  office, 
his  civilian  status,  he  being  no  part  of  the  military  establishment,  with  life 
tenure  and  retirement,  all  establish  his  independence  of  military  authority  in 
the  perfonnance  of  the  functions  of  his  office.  All  this  nobody  In  or  out  of  the 
army  disputes  and  none  can  be  found  to  question  Its  wisdom.  His  opinion  in 
matters  pertaining  to  his  official  function  being  subject  to  no  military  scrutiny 
or  control,  he  Is  the  final  legal  authority  on  the  administration  of  military 

justice. 

(4)  The  several  deputies  jud<je  advocate  general. — The  judge  advocate  gen- 
eral has  a  tleputy  judge  advocate  general  in  each  of  the  overseas  forces ;  that 
is,  in  France,  India,  Mesopotamia,  Macedonia,  Egypt,  Cyprus,  and  with  the 
various  other  expeditionary'  forces  of  England.  This  official,  while  repre.sontin.a: 
the  authority  of  the  judge  advocate  general  Is  also  upon  the  staff  of  the  ciim- 
mander  In  chief  of  the  force.  There,  as  at  the  war  office,  rarely  or  never  tire 
the  opinions  of  the  deputy  judge  advocate  general  disregarded.  If  the  com- 
mander In  chief  feels  that  he  must  diflfer  with  the  deputy  judge  advocate  gen- 
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enl,  the  question  is  submitted  directly  to  the  judge  advocate  general  himself 
The  opinion  of  the  responsible  law  officer  is  accepted  without  question  by  the 
army.  The  attitude  of  the  army  is  one  of  respect  for  his  authority.  This 
administrative  principle  has  a  profound  influence  upon  administrative  action. 
A  convening  or  confirming  authority,  or  any  other  military  authority  charged 
with  an  independent  responsibility,  may,  and  with  the  utmost  freedom  in 
practice  does,  submit  to  the  judge  advocate  general  or  his  deputy  any  question 
arising  in  due  course  of  administration,  and  his  opinion  is  regarded  as 
authoritative  by  the  army  and  by  the  department,  and  will  serve  an  a  military 
justification  for  the  action  by  that  official. 

Under  the  secretary  of  state  for  war,  alone,  the  judge  advocate  general  of 
England  is  the  head  of  the  administration  of  military  justice. 

(e)  The  administration  of  military  justice. 

(1)  Thorough  preliminary  imtvestigation  prior  to  resort  to  court-martial, — 
What  is  universally  pronounced  as  one  great  element  of  strength  in  the  British 
.system  is  to  be  found  in  the  thorough  preliminary  investigation  required  to  be 
made  to  determine  whether  the  accused  shall  be  subject  to  court-martial.  After 
the  officer  prefers  a  complaint  the  commanding  officer  (usually  the  regimental 
commander)  conducts  a  preliminary  hearing,  at  which  the  accused  Is  present. 
The  witnesses  against  him  are  called  and  examined  under  oath  and  cross- 
examined  by  the  accused.  The  accused  then  presents  his  own  witnesses.  Upon 
the  evidence  thus  taken  the  commanding  officer  decides  whether  to  dismiss  the 
charge  altogether,  or  whether  to  resort  to  his  power  of  summary  punish- 
ment, or  whether  to  forward  the  charges  to  the  convening  authority  for  trial. 
In  case  he  decides  to  resort  to  summary  punishment,  if  the  offense  involves 
one  of  the  larger  summary  punishments  authorized  by  the  statute,  the  man 
must  be  asked  if  he  submits  to  the  commanding  officer's  jurisdiction  or 
whether  he  would  prefer  court-martial.  A  well-advised  man  usually  submits 
to  the  summary  discipline.  If  he  takes  a  court-martial,  or  if  the  commanding 
officer  decides  to  forward  the  charges  to  the  convening  authority,  the  sub* 
stance  of  what  each  Mritness  testified  to  is  settled  in  a  conference  between 
the  commanding  officer  or  his  adjutant  and  the  accused,  and  upon  disagreement 
the  witnesses  must  be  recalled.  All  this  testimony  is  forwarde<l  to  the  conven- 
ing authority,  where  the  judge  advocatq  looks  over  both  the  charges  and  the 
substance  of  the  testimony  and  decides  whether  there  shall  be  a  trial  or  not. 
If  he  finds  incompetent  testimony  he  indicates  his  ruling  to  that  effect  upon 
the  testimony  sheet,  or  if  it  appears  that  an  offense  has  been  committed  for 
the  proof  of  which  evidence  exists  but  has  not  been  included  in  the  evidence 
sheet,  then  the  file  is  returned  to  the  commanding  officer  for  further  investiga- 
tion and  again  the  man  has  the  right  to  be  present  and  examine  the  witnesses. 
At  any  time  before  final  disposition  by  the  commanding  officer  he  has  the 
right  to  administer  his  own  punishment  or  dismiss  the  charges.  All  papers, 
including  the  evidence  sheet,  are  sent  to  the  president  of  the  court,  who  must 
be  guided  by  the  rulings  of  the  law  officer  as  to  what  Is  relevant  and  what  Is 
not-  This  testimony  sheet  also  serves  as  a  check  upon  the  testimony  of 
witnesses. 

1 2)  The  punishing  power  of  commanding  officer  (usually  regimental  comn 
mender). — Another  great  element  of  strength  In  the  British  system  Is  found  in 
th«*  punishing  power  of  the  commanding  officer,  which  is  ndthorized  by  section 
46  of  the  army  act.  The  exercise  of  this  power  has  caused  neorly  all  inferior 
courts  to  be  superseded  and  has  made  the  regimental  court  obsolete.  Together 
with  the  required  preliminary  investigation,  it  is  believed  to  have  reduced  the 
resort  to  general  court-martial  by  about  50  per  cent.  "The  whole  trend  of 
army  opinion  and  military  jurisprudence,"  says  the  judge  advocate  general, 
**l8  toward  increasing  the  power  of  a  commander  to  administer  in  a  proper 
case  summary  discipline." 

(3)  The  different  kinds  of  courts-martial  in  practice. — Courts-martial  au- 
thorized in  the  British  system  are  (1)  the  ordinary  general  court-martial,  (2) 
the  field  general,  (3)  the  district  court,  and  (4)  the  regimental  court.  Where 
it  Is  Impracticable  to  maintain  the  ordina,ry  general  court-martial,  the  field 
general  may  be  resorted  to ;  and  it  has  been  held  impracticable  to  maintain  the 
ordinary  general  court-martial  in  France  and  other  fields  of  service  for  enlisted 
men.  Officers,  however,  are  almost  invariably  tried  by  ordinary  general  court- 
martial.  The  distinguishing  theory  is  that  trials  of  officers  are  so  few  as  to 
be  within  the  range  of  practicability.  So,  in  France  and  all  active  fields  of 
<«enrlce  there  are  (1)  the  ordinary  general  court  for  officers  and  (2)  the  field 
general  for  enlisted  men.    At  home  there  are  (1)  the  ordinary  general  court  for 
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everybody  and  (2)  the  district  court  for  enlisted  men  and  the  regimental  court 
The  last-named  court  Is  obsolete  by  reason  of  the  summary  punishing  power,  and 
the  district  court  is  Infrequently  resorted  to. 

(4)  General  and  field  general  courts-martial  are  provided  with  law  officenr 
who  control  the  court  upon  questions  of  law. — ^The  ordinary  general  courts- 
martial  are  provided  with  a  judge  advocate  warranted  by  the  Judge  advocate 
general  or  deputy  judge  advocate  general.  The  English  judge  advocate  is  not, 
as  with  us,  a  prosecutor,  but  a  law  officer  whose  opinion  may  be  taken  by  the 
prosecutor  (counsel  for  the  government)  by  counsel  for  the  accused  and  by 
the  court  He  may,  and  frequently  does,  give  his  opinion  to  the  court  without 
their  request,  and  would  do  so  If  he  believed  the  court  needed  It  or  was  about 
to  err.  When  the  evidence  Is  all  In  he  sums  up  and  Instructs  the  court  upon 
the  law  In  very  much  the  same  manner  as  a  judge  Instructs  a  jury.  The  judge 
advocate  is  usually  an  eminent  barrister  who  has  had  experience  on  the  crim- 
inal bench. 

The  field  general  court  Is  not  provided  with  a  judge. advocate  by  law,  but  It 
Is  now  the  established  practice  to  detail  with  each  field  general  a  member  who 
Is  especially  qualified  In  the  law  and  who  has  all  the  qualifications  of  the  judge 
advocate  Just  mentioned.  Out  of  deference  to  the  line  he  is  seldom  or  never 
made  the  president  of  the  court,  but,  on  the  other  hand,  neither  Is  he  the  Junior 
member.  While  theoretically  he  has  no  more  power  than  any  other  member  of 
the  court,  under  the  British  system  he  may  spread  his  own  views  upon  the 
record  and  may,  Indeed,  report  specially  to  the  deputy  Judge  advocate  general 
any  errors  committed  by  the  court  on  the  trial. 

(5)  Some  weaknesses  of  present  system. — ^The  present  British  system  Is  weak, 
the  law  authorities  find,  In  the  following  respects : 

(a)  The  law  does  not  provide  for  having  a  judge  advocate  on  every  field 
general.  This  difficulty  has  been  obviated  largely,  as  Just  said,  by  detailing 
as  '*  law  member  "  an  officer  who  Is  an  eminent  barrister  and  of  experience  In 
the  administration  of  criminal  law,  specially  selected  for  the  purpose  of  con- 
trolling the  court  In  matters  of  law.  The  present  Judge  advocate  general  strongly 
recommends  the  supplying  of  every  court-martial,  except  the  summary  court, 
with  a  legal  member,  and  would  recommmend  It  Immediately  to  Parliament  were 
it  opportune  to  do  so. 

(b)  This  law  member  should  have  a  controlling  power  In  matters  of  law.  As 
Just  explained,  he  does  have  that  power  In  fact,  but  only  at  the  expense  of 
transcending  legal  theory. 

(c)  In  cases  of  death  sentences  the  law  does  not,  as  It  should,  provide  for  a 
stay  of  execution  until  review  by  the  judge  advocate  general.  Inasmuch,  how- 
ever, as  death  sentences  can  In  no  case  be  confirmed  by  any  authority  below  the 
commander  In  chief,  the  confirming  authority  always  has  the  approving  view 
of  the  deputy  Judge  advocate  general.  Then,  too,  as  a  matter  of  fact,  the  deputy 
Judge  advocate  general  will  take  no  risk  of  future  disagreement  with  his  chl^ 
post  executlonem,  and,  except  In  the  plainest  case  of  a  death  sentence,  he  would 
ask  for  the  Judge  advocate  general's  review  before  sentence  Is  executed. 

(d)  There  should  be  a  legal  stay  of  execution  for  another  reason:  In  order 
that  the  accused  mny  request  pardon.  While  every  convening  and  confirmlne 
authority  has  the  authority  at  any  stage  In  the  proceedings  to  ask  for  the 
opinion  of  the  Judge  advocate  general,  an  authority  which  is  very  frequently 
availed  of,  there  is  no  express  authority  for  staying  the  sentence  or  establish- 
ing an  Interval  between  the  awarding  of  the  .sentence  and  its  execution  in  order 
that  the  pardoning  power  may  be  sought  The  recent  Army  act,  however,  with 
this  In  view,  requires  the  president  in  all  sentences  of  death  to  announct*  th«* 
verdict  upon  conviction,  in  order  that  the  accused  man  may  pursue  his  usual 
remedies  or  ask  pardon. 

(c)  In  the  matter  of  settling  charges  there  is  an  Inconsistent  relation  in  that 
charges  are  both  settled  before  trial  and  ultimately  passed  upon  in  review  after 
trial  by  the  same  legal  authority.  The  present  Judge  advocate  general  has  so 
organized  his  office  into  divisions  that  the  division  that  settles  the  charges 
never  reviews  the  proceedings.  In  fact,  so  independent  will  he  keep  them  thnt 
he  himself,  since  he  may  be  called  upon  to  review  a  case,  never  personally  s*et- 
tles  the  charges.  All  such  matters.  Indeed  all  preliminary  matters  of  this 
character  touching  prima  facie  legality,  are  attended  to  by  a  division  which 
acts  independently  of  the  Judge  advocate  general  and  takes  action  In  the  name 
ol  its  own  chief.  If  It  were  convenient  at  the  present  time  to  do  so,  the  present 
Judge  advocate  general  would  propose  the  statutory  establishment  of  this  inde- 
pendence. 
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(f)  No  reason  is  known  for  the  illogical  position  that  inasmuch  as  an  ac- 
iinittal  is  required  to  l>e  announc€<l  in  the  British  systtMii  imniecllntoly  to  the 
actiised.  all  convictions  should  not  be  announced  also. 

(6)  Judge  Advocate  Oenernl  a^  reviewing  authority. — ^The  jud)^  advocate 
general  reviews  all  cases,  even  those  that  have  been  reviewed  by  the  several 
deputy  judge  advocates  general  in  the  various  Exi)edltionary  Forces,  though 
those  passed  by  a  deputy  are  not  scanned  with  sucli  preat  care.  The  number 
of  cases  now  being  reviewed  are  about  1,100  per  week,  and  he  tries  to  keep  the 
work  up  to  date.  A  case  received  to-day  should  be  taken  up  by  an  examiner 
to-morrow  and  passd  without  delay.  He  is  guided  in  his  power  of  review 
by  the  rules,  vague  as  they  are,  established  by  the  criminal  appeals  act  as 
grounds  of  reversal  or  quashal.  The  scintilla  of  evidence  theory  has  long  been 
abandoned  in  England,  and  because  of  the  vagueness  of  the  rules  established 
In  the  criminal  appeals  act,  the  appellate  courts  have  very  properly  reserved 
to  themselves  the  right  to  say  what  shall  constitute  grounds  of  reversal  and 
quashal,  keeping  in  view,  of  course,  so  far  as  sufficiency  of  proof  Is  concerned* 
the  established  common-sense  rule  in  deference  to  those  who  have  heard  the 
witnesses  testify.  He  not  Infrequently  reverses,  however,  for  Insufficiency  of 
proof,  and  uses  the  formula  found  in  the  criminal  appeals  act,  that  Is,  "There 
is  not  a  reasonable  sufflcienc}*^  of  evidence  *'  or  when  "  a  substantial  injustice 
has  on  the  whole  case  been  done  the  accused.'* 

a.  The  Judge  Advocate  Oeneral  of  England  has  never  limited  himself  to  juris- 
dictional deficiencies  in  quashing  proceedings;  he  icill  quash  for  other  reversible 
€rror. 

b.  Practical  steps  in  quashing, — ^When  he  decides  to  quash  proceedings  he 
makes  what  he  calls  a  "  minute  "  of  the  deficiencies  without  going  so  much  into 
detail  as  we  do.  In  several  of  the  cases  I  noted  he  simply  said,  in  a  nut-shell 
statement  of  the  reason  for  his  conclusion,  "  I  find  that  the  charge  alleges  no 
offense  known  to  the  la w ; "  or  "  that  the  only  evidence  adduced  for  the  Gov- 
ernment was  incompetent ;  '*  or  that  "  the  evidence  is  not  reasonably  sufficient ;  " 
or  **  the  accused  was  denied  the  substantial  right  of  counsel  and  witnesses  for 
his  defense;**  and  that  "for  this  reason  the  sentence  should  be  quashed,"  or 
sometimes,  "  must  be  quashed.*'  With  but  little  more,  this  minute  is  addressed 
to  the  "  S.  of  S."  (that  is,  the  Secretary  of  State  for  War)  who  returns  the 
minute  Initialed.  The  minute  is  transmitted  by  the  Army  Ck>uncil  to  the  proper 
commander  with  a  direction  from  the  Army  Council  to  see  that  the  necessary 
notation  is  entered  on  the  record  of  tiie  accused  and  that  all  steps  be  taken  to 
restore  him  to  his  former  status. 

Even  in  cases  of  quashing  for  defect  of  jurisdiction  he  seldom  recommends 
another  trial,  as  he  leans  decidedly  against  a  second  trial  in  such  cases,  though 
in  particularly  aggravated  cases,  where  obviously  the  accused  should  not  go 
unpunished,  he  does,  of  course,  recommend  trial. 

S.  T.  Anseix. 

Returning  from  Europe,  I  found  Gen.  Crowder  awav  more  and 
more,  the  control  that  he  exercised  when  he  came  back  to  relieve 
me  from  administration  of  military  justice  in  the  fall  before  became 
very  much  relaxed,  and  I  assumed  more  and  more  of  it.  I  found 
that  during  my  absence  what  I  had  told  Gren.  Crowder  would 
happen  haa  happened  in  regard  to  General  Order  No.  7,  which  I 
have  referred  to  before  as  an  administrative  palliative  enabling  the 
department  to  make  a  study  of  these  death  sentences  before  they  were 
executed.  I  found  that  the  officer  who  had  been  engaged  in  this 
during  my  absence,  a  very  able  officer,  indeed — ^I  do  not  know 
whether  he  agrees  with  me  on  this  subject  or  not,  but  an  able  lawyer 
and  officer — had  held,  as  I  say,  what  I  had  pointed  out  to  Gen. 
Crowder  as  a  matter  of  law  would  have  to  be  held  with  reference 
to  General  Order  No.  7,  that  we  were  expressly  limited  by  General 
Order  No.  7 — ^I  mean  the  Office  of  the  Judge  Advocate  General  was 
limited — to  the  study  or  the  review  of  pure  questions  of  law;  not 
passing  on  them — do  not  get  that  idea — ^but  studying  on  them  in 
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order  that  we  might  advise  with  the  commanding  general  below,  and 
thus  endeavor  to  keep  him  straight,  if  he  £aw  gt  to  accept  our  ad- 
vice. But  the  duties  of  the  Judge  Advocate  General  were  so  de- 
fined there,  I  said,  that  we  would  he  limited,  in  the  administratioQ  of 
mJlitaiT  justice,  to  what  was  set  out  in  that  order,  and  that  we 
would  be  denied  the  power,  which  I  deemed  to  be  a  very  necessary 
one,  in  the  administration  of  justice,  to  recommend  clemency  to  the 
President  of  the  United  States  in  all  cases.  So  it  had  b^n  held 
while  I  was  away  that  this  order  acted  as  a  limitation  to  tliat  effect, 
and  there  had  been  no  recommendation  for  clemency  consequent 
npon  these  reviews  and  studies  we  made  since  the  time  ot  the  publica- 
tion of  General  Order  No.  7  until  after  I  got  back. 

Senator  Lenhoot,  What  had  been  done  with  respect  to  them? 

Mr.  Anselu  They  just  made  the  review  upon  the  technical  ques- 
tions of  law,  and  sent  the  study  or  review  to  the  commanding  K^n- 
€ral. 

But  you  see,  regardless  of  what  he  might  do,  Senators,  the  man 
who  studies  this  case  and  this  record  is  in  an  excellent  position 
to  advise  the  President  as  to  whether  clemency  ought  to  be  granted 
or  not,  regardless  of  what  the  legal  solution  may  be. 

When  I  got  back  I  took  the  bull  by  the  horns,  because  it  was 
nothing  less  than  that,  and  I  reversed  what  the  acting  Judge  Ad- 
vocate Oeneral  had  in  my  absence  very  properly,  as  a  matter  of 
law,  held  to  be  the  limitations  placed  upon  our  ofEce  to  recommend 
clemency,  and  instructed  the  boards  to  review  and  recommend  dem- 


Mr.  Anseu,.  To  the  President,  or  to  a  .subordinate  commander. 
I  wish  to  say  here  that  when  we  began  to  recommend  this  clemency 
to  these  commanding  generals  below,  it  had  to  be  done  with  a  deli- 
cacy that  does  not  speak  well  for  justice.  They  are  men  of  power, 
gupported  by  the  War  Department,  and  they  wanted  no  interference 
from  a  mere  lawyer,  and  frequently  we  got  very  sharp  retorts  from 
them  to  the  effect, "  You  had  better  mind  your  own  business ;  we  know 
what  this  requires." 

Senator  Chamberlain.  They  were  superior  in  rank  to  the  men 
who  made  the  recommendations. 

Mr,  Anseix.  Yes,  They  are  major  generals,  and  at  best  the  head 
of  my  office  was  only  a  brigadier.  But  I  mention  this  to  show  you 
that  by  reason  of  this  palliative,  notwitli^tanding  the  fact  that  it 
would  be  thus  interpreted,  and  the  drafter  of  the  order,  the  Judge 
Advocate  (rpnernl,  had  been  advised  that  the  order  would  be  thus 
interpreted  us  a  limitation  upon  our  power  inhibiting  us  to  make 
this  recommendation  lu  clemency,  it  was  not  changed.  It  stayed 
there  and  operated  ns  ;iii  limitation,  and  it  was  nut  changed  imtil  I 
got  back  here,  am)  us  1  miv.  in  violation  of  the  proper  rules  in  the 
ooustruction  of  an  onii't-  ut'  a  statute,  I  deliberately  changed  it,  in  tlii* 
intei'est  of  justice.  The  departmental  line-up  was  against  tlie  granting 
of  clemency  even  thou,  and  it  has  been  worse  since,  notwithstanding 
thai  it  haa  been  publislieil  to  the  community  at  large  that  the  special 
clemency  lioard  litis  bei'n  given  a  fiee  hand  to  recommend  and  carry 
through  clemency,  a  mutter  which  I  will  take  up  in  a  moment. 

Senator  liENitooi'.  How  did  this  board  come  to  be  designated  as 
a  clemency  board,  if  liny  had  no  power  to  make  recommendations? 
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Mr.^  Anseix.  This  clemency  board,  if  the  Senator  please,  was  not 
organized  at  this  time.  This  board  of  review  was  a  board  of  review 
created  by  me  for  the  purpose  of  reviewing,  for  matters  of  law, 
the  proceedings  of  courts-martial,  limiting  themselves  to  questions 
of  law ;  and  then  when  I  got  back  I  issued  an  office  order  enlarging^ 
their  jurisdiction  so  that  they  could  include  a  recommendation  for 
clemency.  That  is,  thev  would  send  one  of  those  studies  back  to 
the  commanding  general,  and  they  might  say,  "As  a  matter  of  pui'e 
law,  the  proceedings  are  regular,  valid.  Nevertheless,  for  these 
reasons,  we  think  you  ought  to  grant  clemencv."  That  was  not  by  the 
clemency  board,  you  see,  Senators.  The  clemency  board  came  into 
existence  later. 

Now,  it  is  true  there  had  always  been  in  the  office  of  the  Judge 
Advocate  Greneral  an  officer  who,  among  other  things,  passed  upon 
applications  for  clemency,  for  remission  of  penalties,  made  by  our 
prisoners  in  the  old  Regular  Anny,  itself.  Prisoners  could  make  these 
applications  every  six  months.  Applications  were  treated,  as  a  rule, 
rather  perfunctorily.  The  regulations  of  the  War  Department  were 
such  as  to  repress  these  applications.  The  entire  office  had  only 
four  or  five  officers  in  it,  and  was  not  well  organized ;  but  in  former 
times  there  was  one  officer  there  whose  duty  it  was  to  look  over 
the  men's  applications  for  clemency;  the  regular  routine  per- 
formance. Tliere  was  no  officer  there  and  no  organization  in  the 
Judge  Advocate  General's  Department  designed  to  recommend  clem- 
ency at  the  very  moment  of  reviewing  the  case  in  the  first  instance, 
y<  \i  see,  Senatoi*s.  So  I  enlarged  this  jurisdiction  of  the  board  of 
review  for  that  purpose,  notwithstanding  the  fact  that,  as  I  say, 
Creneral  Order  No.  7  prohibited  it. 

Xow.  we  worked  along.  We  were  imposed  upon  by  the  power  of 
railitarv  command,  and  1  assure  vou  nobody  in  the  world  knows  it 
better  than  I.  I  was  at  the  point  of  contact  between  the  power  of 
military  command  and  the  law ;  not  the  gentlemen  in  my  office,  but  I. 
I  was  the  official  who  was  answerable  to  the  Chief  of  Staff  and  other 
officers  exercising  military  command.  They  had  it  out  with  nie.  The 
Army  did  not  know  about  it ;  of  course  not.  I  have  some  very  vivid 
recollections  of  what  took  place,  and  I  will  assure  you  that  a  lawyer's 
case,  or  a  soldier's,  if  he  wants  to  call  my  place  a  soldier's  place,  was 
a  very  uncomfortable  one,  if  you  were  actuated  by  an  ordinary  sense 
of  your  duty  and  a  desire  to  do  justice  when  up  against  this  all- 
powerful  power  of  military  command. 

But  after  the  armistice  the  Judge  Advocate  General  returned  again 
to  the  office  and  more  largely  assumed  the  reins,  and  the  first  thing^ 
that  the  Judge  Advocate  General  of  the  Army  did  again  was  to  re- 
lieve me  from  all  contact  with  and  supervision  of  military  justice. 
The  truth  of  the  matter  is,  of  course,  that  he  and  the  department  did 
not  like  mv  liberal  views.  Thev  will  not  say  it,  but  their  conduct 
speaks  far  louder  than  any  words. 

I  was  relieved  when  he  came  back  the  first  time,  of  course,  with  the 
knowledge  of  the  Secretary  of  War,  if  not  at  his  suggestion.  1  was 
relieved  again,  the  fii-st  thing,  when  he  came  back  the  second  time. 
1  was  kept  in  charge  of  contracts  and  all  other  legal  matters  of  the 
War  Department  except  the  one  in  which  I  was  most  interested — 
military  justice.    I  do  not  say  I  was  the  most  competent ;  I  say  that  T 
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was  the  most  interested  in  this  human  thing  that  I  started  out  very 
interested  in,  and  that  I  am  interested  in  it  yet. 

After  the  armistice  the  punishments  got  worse  than  before  the 
armistice. 

Senator  Chamberlain.  You  mean  the  sentences  or  the  punish- 
ments? 

Mr.  Ansell.  The  punishments  and  the  sentences.  Why,  there 
seemed  to  be  a  contagion  all  over  the  Army  of  these  terrible  punish- 
ments, stimulated  perhaps  by  the  fact  that  after  the  fighting  there 
was  a  let  down,  I  suppose.  Men  go  away  without  leave  more  fre- 
quently then.  I  do  not  mean  to  say  that  there  is  any  great  increase 
of  vicious  conduct;  that  is  not  so;  but  there  is  less  observance  of 
these  thousand  and  one  military  exactions  after  an  armistice,  as  we 
lAay  appreciate. 

Senator  Lenroot.  You  mean  the  morale  is  lowered? 

Mr.  Ansell.  The  morale  of  that  particular  type;  not  morale  of 
any  substantial  type,  I  think,  Senator.  That  is,  there  was  no  more 
felonious  conduct  then.  There  were  no  more  gross  breaches  of 
the  military  obligation  then.  There  was  more  absence  without  leave, 
more  going  without  pass,  and  probably  there  may  have  been  some 
let  down  in  dress — ^I  have  seen  that — and  to  that  extent  a  lowering  of 
morale. 

Observing  this  increasing  harshness,  from  the  cases  that  passed 
over  my  desk,  I  began  to  send  to  the  chiefs  of  division  and  have 
them  present  to  me  the  cases  from  the  various  camps  here  in  che 
United  States.  I  observed  that  the  curve  went  away  up  on  arbitrary 
punishment;  and  on  a  certain  day,  which  was  the  Thursday  before 
the  11th  day  of  January,  I  got  the  cases  from  Camp  Dix,  conimanded 
by  a  major  general  of  the  Rej^lar  Army  who  had  been  Chief  of  Staff 
who  had  been  honored  by  the  commander  in  chief  with  every  gift 
that  can  come  to  an  officer  of  the  Army;  an  old  officer  with  great  ex- 
perience; and  those  punishments,  those  proceedings,  approved  by 
him,  were  so  shocking  not  only  to  me  but  to  gentlemen  oi  the  olhce, 
one  particularly,  the  Chief  of  the  Division  of  Military  Justice,  an 
old-time  Re^lar  Army  officer,  who  believes  in  the  rough-and-ready 
type  of  justice,  and  who  disagrees,  therefore,  with  me — ^that  I  knew 
something  had  to  be  done,  and  I  had  to  start  in  again ;  an  impleasant 
task. 

I  went  to  the  Judge  Advocate  General  of  the  Army.  I  told  him 
about  this,  and  in  the  earlier  conversation  I  got  the  impression  that 
he  concurred  with  me;  but  later  in  the  afternoon  of  the  same  djiy  he 
sent  for  me  and  told  me  that  my  views  apparently  were  looking  to 
general  clemency,  and  I  said  that  was  true;  I  was  convinced  that 
something  had  to  be  done,  first  to  restrain  the  aggravated  tendency 
to  severer  punishments  and  also  to  investigate  all  of  our  punl.shmeuts 
during  the  war.  He  said  that  he  was  at  first  impressed  with  my 
suggestion,  but  it  would  be,  he  feared,  an  impeachment  of  the  nnh- 
tary  judicial  machinery,  and  that  he  was  reluctant  to  take  action. 

Finding  myself,  three  days  after  that,  in  charge  of  the  office 

Senator  Chamberlain.  When  was  this? 

Mr.  Ansell.  This  was  on  the  11th  of  January  last.  Finding  myself 
in  charge  of  the  office  and  observing  that  very  morning  furtner  and 
impelling  evidence  of  what  was  happening  in  the  field,  and  being  in 
charge  of  that  office  by  reason  of  the  fact  that  the  general  was  away, 
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I  addressed  a  memorandum  to  the  Secretary  of  War  calling  his 
attention  to  the  situation,  and  I  put  a  copy  of  it,  of  course,  on  the 
Jud^  Advocate  General's  desk.  Of  course,  I  shall  be  accused  of 
having  taken  advantage  of  the  absence  of  the  Judge  Advocate  Gen- 
eral in  doing  this,  but  I  am  not  concerned  with  the  accusation.  I 
did,  in  a  sense,  take  advantage  of  it,  because  the  thing  had  to  be 
brought  to  somebody's  attention,  and  I  had  not  succeeded.  But 
exigent  action  was  needed,  because  there  was  evidence  that  very 
morning  of  orders  that  had  been  published  by  two  commanding  gen- 
erals in  this  country  to  the  effect  that  all  absences  without  leave  of 
four  days'  duration  would  be  punished  by  general  court-martial,  and 
conveying  instructions  that  where  a  case  of  absence  without  leave 
was  referred  to  a  general  court-martial,  as  all  of  them  by  this  order 
were,  it  was  for  the  purpose  of  seeing  that  the  delinquents  got  proper 
punishment  That  means  to  say  that  absences,  however  trivial,  could 
not  be  referred  to  a  special  court,  because  the  limit  of  the  punishing 
power  of  a  special  court  was  six  months'  confinement  and  forfeiture 
of  six  months'  pay ;  so  that,  of  course,  under  the  commands  of  these 
two  generals,  courts  were  instructed  to  punish  all  absences  without 
leave,  however  trivial,  with,  greater  punishment  than  six  months' 
confinement  and  forfeiture  of  six  months'  pay. 

Senator  Lenroot.  I  would  like  to  ask  you,  there.  General,  is  that 
in  your  view,  as  an  example  to  the  Army  or  as  to  its  deterrent  effect 
apon  the  men  as  a  whole,  a  more  severe  punishment  than  six  months' 
oon&iement? 

Mr.  Ansell.  Senator,  it  is  I  know  contended  by  the  War  Depart- 
ment now  that  these  large  punishments,  harsh  in  terms  at  least,  were 
imposed  by  the  Army  in  terrorem.  That  is  no  defense  of  the  punish- 
ment. Tliat  is  what  this  War  Department  defense,  published  under 
date  of  March  10,  says  about  it.  That  is  what  the  Keman  board  says. 
The  Keman  board  says  it  is  a  wonderful  method  of  maintaining 
discipline  in  the  Army.  That  is,  they  say  that  at  the  time  these 
sentences  were  imposed,  no  human  being  ever  intended  that  they 
should  be  served.  They  say  that  you  had  these  green  men ;  that  you 
had  to  make  soldiers  out  of  them  in  a  very  short  time,  and  it  was 
necessary  to — they  do  not  use  the  word  "terrorize,"  but  it  is  aptly 
descriptive  of  the  method  and  of  their  meaning — absolutely  neces- 
sary to  terrorize  these  men  who  had  just  come  from  the  farms  and 
factories  by  making  them  believe  for  the  time  being  that  if  they 
batted  their  eyes,  or  did  this,  that,  or  the  other  thing,  they  were  up 
ftgainst  it.  Now,  surely  it  is  a  perversion  of  the  sacred  functions  of 
nourts  and  justice  to  bluff  like  that. 

But,  secondly,  is  it  not  bound  to  be  destructive  of  its  own  silly 
purpose?  I  use  the  adjective  "silly."  Will  we  be  permitted  to  do 
it  in  the  next  war?  Will  we  be  i>ennitted  to  do  it  now?  When  will 
we  come  to  lop  off  these  sentences?  Because  then  the  men  will  know. 
Is  it  not  like  hanging  up  a  scarecrow  in  a  field  to  scare  the  birds? 
If  you  can  not  successfully  disguise  it  the  birds  are  soon  going  to 
use  it  as  a  perch. 

Do  you  believe,  can  anybody  believe,  that  the  whole  commissioned 
personnel  of  the  Anuv  oi  the  United  States  could  have  adopted  as  a 
policy  the  imposing  of  long  sentences  as  a  bluff,  without  the  enlisted 
men  at  the  same  time  knowing  that  it  was  a  bluff?  But  assuredly  the 
sentence  will  have  to  be  served  in  such  a  case,  whether  it  is  one  vear 
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or  99  years — and  there  have  been  99-year  sentences — ^unless  somebody 
with  interest  enough  and  power  enough  and  personality  enough 
comes  along  and  sees  that  they  are  curtailed. 

Senator  ChambkriiAin.  But  there  is  the  stigma  of  conviction  of 
crime. 

Mr.  An  SELL.  Oh,  yes,  We  are  just  talking  about  clemency;  be- 
cause I  thought  that  suggestion  was  in  the  l^nator's  question,  that 
the  man  was  properly  convicted. 

How  about  these  long  sentences  that  are  shocking  to  our  conscience 
and  sense  of  justice,  if  they  are  intended  to  be  served?  The  War 
Department  says  they  were  never  intended  to  be  served;  that  they 
were  imposed  just  simply  to  terrorize  these  men;  that  you  got  disci- 
pline and  obedience  by  instilling  this  gi'eat  fear. 

But  if  the  Army  was  intent  upon  handing  out  these  long  sentences, 
for  such  a  purpose,  ought  not  the  Acting  Judge  Advocate  General  of 
the  Army,  I,  to  have  known  about  it?  I  never  heard  that  this 
was  the  policy,  and  I  would  have  advised  against  it  if  I  had  so 
heard.  Was  it  not  incumbent  upon  the  general  who  organized  the 
service  with  that  intent,  to  see  that  those  sentences  should  never  be 
served  ?  Was  it  not  his  duty  after  flagrant  warfare  ceased  to  insti- 
tute some  sort  of  procedure  whereby  these  punishments  would  be  cur- 
tailed? The  man  who  did  institute  the  procedure  was  myself,  a 
man  who  was  not  aware  of  any  such  policy  or  purpose,  if  such 
existed,  and  a  man  who  had  had  to  fight  to  get  such  cl^nenoy 
as  we  had  alread3\ 

Senator  Lenroot.  What  I  had  in  mind,  General,  was  this,  in  my 
question :  It  will  be  admitted,  I  take  it,  that  punishment  is  necessary. 

Mr.  An  SELL.  Yes. 

Senator  Lenroot.  To  enforce  discipline. 

Mr.  Ansell.  Yes. 

Senator  Lenroot.  Now,  what  I  would  like  your  opinion  upon  is,  in 
a  case  of  absence  without  leave,  in  the  general  class  of  cases  where 
there  is  no  question  of  guilt,  whether  trial  by  special  court  with  a 
maximum  sentence  of  six  months  would  l^e  sufficient  for  disciplinary 
purposes? 

Mr.  Anseli..  Oh,  pardon  me.  sir.  My  opinion  is  that  ordinarily  it 
would  be  ample ;  absence  without  leave  being  distinguished,  of  course, 
legally  and  in  substance  from  desertion. 

Senator  Lenroot.  Oh,  I  understand ;  yes. 

Mr.  Ansell.  The  absence  without  leave  would  have  to  become  very 
flagrant,  and  more  general  than  I  think  could  be  humanly  anticipated^ 
to  make  that  penalty  insufficient;  there  would  have  to  be  a  disin- 
tegration of  the  Army  before  that  punishment  would  be  insufficient 
for  a  man  who  was  gone,  under  circumstances  that  would  indicate 
that  he  was  not  a  deserter,  less  than  10  days,  which  is  the  presump- 
tive period  changing  absence  without  leave  into  desertion.  A  man 
under  ordinary  circumstances  goes  absent  without  leave  a  maximum, 
say,  of  10  days.  It  seems  that  our  ordinary  sense  of  justice  would 
saj-  that  if  you  took  that  man  and  put  him  in  imprisonment,  in  close 
confinement  at  hard  labor,  for  six  months,  and  nuide  him  forfeit 
all  his  pay  for  six  months,  he  would  pay  pretty  dearly  for  his 
absence. 

Senator  Lenroot.  That  might  be,  so  far  as  the  individual  was 
concerned;  but  a  nuin  purposing  to  absent  himself  without  leave. 
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would  a  knowledge  on  his  part  that  the  maximum  punishment  was 
imprisonment  for  six  months  and  forfeiture  of  pay  for  six  months 
be  sufficient  to  deter  him  ? 

Mr.ANSELL.  In  my  judgment,  Senator.  One  man's  judgment  would 
be  as  good  as  another's;  but  if  I  may  speak  out  of  what  little  experi- 
ence I  have  had  in  the  Army,  I  would  say  ordinarily  that  an  absence 
without  leave  of  the  maximum  of  10  oays  should  not  bring  more 
than  one  month's  confinement;  and  I  would  say  that  my  experience 
in  the  Army  was  probably  the  result  of  observing  a  sensible  applica- 
tion of  punishment.  Nobody  has  ever  heard  or  adopting  anything 
like  six  months'  imprisonment  and  forfeiture  of  six  months'  pay 
for  an  ordinary  absence  without  leave. 

(Senator  Chamberlain.  They  do  not  ordinarily  give  that  much  ? 

Mr.  Anseix.  Oh,  no.  Absences  without  leave  are  treated  very 
lightly.  I  do  not  know  what  the  maximum  limit  of  punishment  in 
time  of  peace  is,  but  I  know  that  it  is  very  light.  I  know  that  I 
have  on  some  occasions  had  just  some  little  reason  to  wonder  if  a 
man  who  wanted  to  take  a  little  fling  would  not  take  it  and  say,  "  I 
am  not  going  to  get  very  much  out  of  it,"  imder  the  old  peace-time 
maximum  limit.    We  do  not  have  verjr  much  absence  without  leave. 

Senator  Lenroot.  Then  is  it  your  opinion — ^I  am  not  speaking  now 
of  excessive  punishment,  but  is  it  your  opinion — that  the  order  send- 
ing all  these  cases  before  a  ^neral  court-martial  where  the  punish- 
ment would  be  more  than  six  months  had  no  beneficial  effect  upon 
discipline? 

Mr.  Anseix^  I  think  it  had  a  very  injurious  effect. 

Senator  Lenroot.  That  would  be  the  extreme  sentence,  of  course. 
What  would  have  been  the  result  of  the  fact  that  six  months  was 
the  maximum  punishment  instead  of  20,  30,  or  40  years  ? 

Mr.  Anselu  It  would  have  been  not  only  the  subject  of  comment, 
but  comment  indicative  of  the  general  view  that  it  was  arbitrary, 
though  not  necessarily  harmful. 

Senator  Lenroot.  Even  though  the  maximum  punishment  of  a 
general  court-martial  for  absence  without  leave  had  been  one  year? 

Mr.  Anseix.  Oh,  yes;  I  will  go  so  far  as  to  say  six  months,  Senator. 
That  is  to  say,  the  general  sense  of  the  necessity  of  maintaining  dis-  . 
cipline  in  the  Army  through  punishment,  determinative  of  the  length 
of  punishment,  would  have  been  shocked  by  saying  that  they  should 
all  have  been  punished  by  sentences  of  six  months,  or  generally  pun- 
ished by  a  sentence  of  six  months.  When  you  come  to  consider  the 
span  of  man's  life  and  the  part  of  it  that  he  usually  spends  in 
war — the  arms-bearing  man — ^taking  three-year  enlistments  for  in- 
stance, six  months  takes  a  pretty  big  gouge  out  of  that,  and  six 
months  is  a  pretty  long  time  to  put  a  man  in  confinement  and  work 
him  at  hard  labor,  and  then  take  away  every  cent  of  his  pay.  The 
punishment  is  pretty  heavy.  If  we  had  that  in  civil  life,  it  would  be 
considered  a  pretty  heavy  punishment.  But  T  have  no  hesitancy  in 
saying  to  you,  Senator,  that  I  have  seen  no  evidence  of  such  a  con- 
tagion of  absence  without  leave,  or  any  such  reasonably  contemplated 
injurious  effect  of  absence  without  leave,  as  would  justify  any  mili- 
tary commander  in  saying  to  his  court-martial  agencies,  assuming 
that  he  ought  to  have  that  power,  that  all  these  people  now  should 
be  punished  with  more  than  six  months. 
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I  submitted  this  memorandum  to  the  Secretary  of  War  on  January 
11,  and  I  irould  like  to  read  that  memorandum  into  the  record.  I 
will  put  all  these  memoranda,  if  I  may,  in  the  record,  that  evidence 
these  administrative  phases,  ns  I  go  along. 

Senator  Lenboot.  Yes, 

Mr.  ANSEUi.   (Reading); 

Anseli.  Ki^MntiT  R. 

.Tamjabt  11.  1918. 
MemoniDdum  for  the  SecTetnrj  uf  War ; 

1.  I  have  Just  flDldhetl  revienint;  the  generul  (.-ourt-niBrtinl  cnses  from  Camp 
Dlx,  under  General  Orders.  No.  7.  which  hnB  been  preHcnted  lo  ine  tonlny  by  the 
Chief  of  the  Military  .lustife  Division  of  thin  office.  Those  cases  relate,  of 
course,  to  that  commnnd  alone,  hut  I  fear  nm\  have  reason  to  believe  that  they 
«vldeDce  a  situation  that  Is  much  more  seotTHl.  This  condition  la  directly  due 
to  a  failure  upon  the  part  of  the  court-martial — a  failure  which  In  this  case 
appears  to  be  absolute — to  appreclnte  the  high  character  of  their  Judicial  func- 
tions and  a  similar  failure  upon  the  part  of  the  conveuln);  and  revlenini; 
authority.  Under  the  limitations  of  law,  reffulatlons,  and  orders,  as  construed 
in  the  War  Department,  this  olllce  was  limited  to  ndvlslng  the  reviewing 
authority  as  to  whether  the  record  of  trial  was  "  legally  sufnclent  to  sustain  the 
findings  and  sentence  of  the  court,"  nnd  was  not  otherwise  concerned  with  the 
quantum  of  punishment ;  this  upon  the  view,  of  courae,  that  the  Jurlsdl<^lon  of 
the  coDTcning  authority  la  final  and  beyond  review.  Nevertheless,  Impelled 
by  the  Irrealstable  evidence  found  In  the  great  number  of  unjust  8«it«nc«s 
passing  through  this  office,  I  have  presumed,  with  a  hesitation  which  ttie 
delicacy  of  the  situation  demands,  to  Invite  tlie  attention  of  convening  authori- 
ties to  the  great  severity  of  the  punlahment  in  those  cases  In  which  the  punish- 
men  haa  appeared  to  be  so  disproportionate  to  tlie  oflTense  as  to  shock  the  con- 
science. In  the  light  of  what  1b  transpiring  at  Dlx,  and  doubtless  elsewhere,  I 
do  not  regard  that  such  an  administrative  cuutee  taki'n  in  Mi>eclflc  Instances  is 
sufflclent  to  achieve  nnd  establish  military  Justice. 

2,  The  cases  to  which  I  now  invite  your  attention  have  all  come  to  me  to^lay 
as  a  part  of  the  day's  work.  The  officers  who  have  handled  them  in  this 
office  and  I  are  of  one  mind  as  to  wliat  they  reveal  anil  as  to  the  necessity  for 
the  application  of  curative  measures.     I  will  give  you  a  brief  aunmiary  of  them: 

(a)  In  the  case  of  Pvt.  Sanford  B.  Ever}-.  49th  Comiinny,  mth  Battalion. 
153d  Depot  BrlenUe,  the  accused  was  convicted  simply  of  havInK  a  pass  in  his 
possession  unlawfully.  He  was  senteni'evl  lo  be  dUhonoriilily  dlwItiirKed  with 
total  forfeitures  and  to  l)e  conllned  at  liard  labor  for  10  years.  The  reviewlHjt 
authority  reduced  the  confinement  to  3.  We  consider  this  a  trivial  offenw. 
and  tills  office  will  doubtless  bo  so  far  as  to  sucin'st  lo  the  eoiivenlnp  authority 
that,  Inasmuch  as  this  soldier  has  already  been  In  nmfiuenwnt  about  2  months, 
the  entire  sentence  should  l>e  remitted. 

(ft)  In  the  case  of  Pvt.  Clayton  H.  Cooley.  13th  Coni|iany.  4th  Battalion, 
153d  Depot  Brlpide,  the  accused  was  found  Kullty  of  absence  without  leave 
from  July  29  to  AiiKust  26,  1918;  falling  to  report  for  duty;  escaping  from 
confinement  September  1,  191S.  The  court  sentenced  the  iiccuseil  to  be  dis- 
honorably discharged  the  service,  to  forfeit  all  pay  and  aliuwances,  and  to  be 
oimfined  at  hard  labor  for  40  years.  The  reviewing'  authority  re^tucetl  the  con- 
finement to  10  years.  The  man  hns  evidently  hpen  In  confinement  rtnce  last 
July.  Even  as  so  reduee<l,  the  sentence  la  altogether  too  severe,  and  thla  office. 
In  returning  the  reconi  lo  the  iMuveiilng  authority,  wilt  so  comment  upon  It. 

iri  \n  the  cn^^i'  of  I'vt.  ClinrleK  Cluo,  71st  ('ouipaiij-,  l^iM  Depot  Brigade,  the 
ncruseil  was  irli'd  I'nr  ilNiil"*>iiijE  an  order  "to  take  his  rille  and  go  out  to 
drill."  on  NiiveiiiliiT  1,  liUS,  nml  on  ewaplnit  from  conlinemenl  on  November  4. 
He  was  seotcni'ii!  In  I"'  ilislimiombly  dlHchnrged  the  service  and  confined  at 
bknl  lalMjr  for  .'tn  y.-nis,  wlili  u  i>erlod  of  cimfineraeut  the  reviewlnn  authority 
reduced  to  20.  In  iliis  ium'.  ihe  accuseil  claimed  that  he  was  sick,  iind  doubt- 
Ibm  he  was  sufTerln:;  siinicwlint  fi-om  venereal  trouble.  It  may  be  that  he  was 
a  toellngerer.  In  our  judcment,  the  sentence,  even  as  reduced,  was  entirely  too 
«n«T«.  and  this  ottire  will  so  comment  upon  it  to  the  convening  authority. 

(il)  III  the  case  of  I'vt,  riilvlii  W.  Harper,  Gomi)any  A.  413th  Reserve  Labor 
Battalion,  the  uocum-d  "hk  iharged  with  desertion  nnd  '■onvicied  of  absence 
wltlKHit  leave  from  Ibi'  1i:i1i  ilny  of  August  to  the  13th  duy  of  November,  1918. 
Hf  was  sentenced  to  hi-    ii^hcii'irahly  diacharfced,  to  forfeit  all  pay  and  allow- 
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ances,  and  to  be  confined  at  hard  labor  for  20  years,  wbick  period  of  confine- 
ment the  revlewltig  authority  reduced  to  10.  The  perlotl  of  confinement,  even 
as  reduced,  is  unreasonably  severe,  and  this  office  will  comment  upon  It  accord- 
ingly. 

(c)  In  the  case  of  Pvt.  Salvatore  Pastoria,  Company  36,  9th  Training  Bat- 
talion, 153d  I>epot  Brigade,  the  accused  was  convicted  of  absence  without  leave 
from  the  17th  day  of  September  until  the  4th  day  of  November,  1918.  The 
accused  testified,  and  in  the  absence  of  Government  showing  to  the  contrary  I 
believe,  that  he  went  home  to  a  young  wife  with  a  sick  child,  who  was  having 
considerabJe  difficulty  in  keeping  body  and  soul  together.  This,  of  course,  does 
not  jttstity»  but  It  does  extenuate.  The  court  sentenced  the  accused  to  be  dis- 
honorably discharged  and  confined  at  hard  labor  for  15  years,  which,  however, 
was  reduced  by  the  reviewing  authority  to  3.  I  think  it  should  be  still  further 
reduced,  and  shall  so  suggest  to  the  convening  authority. 

(/)  In  the  case  of  Pvt.  Marion  Williams,  58th  Company,  15th  Battalion,  153d 
Depot  Brigade,  the  accused  was  found  guilty  of  disobeying  the  order  of  hi» 
lieutenant  to  "  give  me  those  cigarettes" ;  behaving  In  an  Insubordinate  manner 
to  one  of  his  sergeants  by  telling  him  to  "  go  to  hell,"  and  behaving  himself  with 
disrespect  toward  his  lieutenant  by  saying  to  him  that  he,  the  accused,  did  not 
*'  give  a  God  damn  for  anybody. '  Of  course,  there  can  l)e  no  question  but  that 
such  conduct  can  not  be  tolerate<l,  but,  after  all.  It  is  of  a  kind  that  appears 
far  more  serious  in  a  set  of  charges  than  in  actuality.  It  was  a  company 
rumpus  which,  In  my  Judgment,  might  have  been  otherwise  dealt  with,  or,  under 
the  circumstances  of  its  commission,  merited  no  very  lohg  term  of  confine- 
ment There  was  no  evidence  of  previous  misconduct.  The  court  sentenced 
the  accused  to  be  dishonorably  discharged  from  the  service,  to  forfeit  all  pay 
and  allowances  due  or  to  become  due,  and  to  be  confined  at  hard  labor  for  40 
years,  which  period  of  confinement  the  convening  authority  reduced  to  10. 
TMs  office  will  Invite  his  attention  to  the  severity  of  the  sentence. 

iff)  In  the  case  of  Pvt  Lawrence  W.  Sims,  49th  Company,  14th  Battalion, 
153d  Depot  Brigade,  the  accused  was  convicted  of  absence  without  leave  from 
August  8,  1918,  to  November  20, 1918,  and  was  sentenced  to  be  dishonorably  dis- 
charged, and  to  be  confined  at  hard  labor  for  25  years,  which  period  of  confine- 
ment the  reviewing  authority  reduced  to  10.  Inasmuch  as  the  record  suggests 
that  this  case  was  something  worse  than  absence  without  leave,  this  office  does 
not  feel  Justified  in  commenting  upon  it  to  the  reviewing  authority.  However, 
the  long  term  of  imprisonment  is  cited  to  show  the  constitutional  tendency  of 
the  court  to  ^ward  shockingly  severe  sentences. 

(h)  Another  case  has  just  been  handed  me,  that  of  Pvt.  Fred  J.  Muhlke, 
Medical  Corps,  base  ho^ltal,  tried  at  Camp  Grant  for  Insubordinate  conduct,, 
which,  at  worst,  could  not  merit  confinement  for  more  than  a  year  or  so  in  the 
disciplinary  barracks.  The  court  sentenced  the  accused  to  dishonorable  dis- 
charge, total  forfeiture,  and  confinement  at  hard  labor  for  50  years.  The  con- 
vening authority  consumed  some  10  pages  of  his  review  to  show  that  such 
punishment  was  well  merited. 

3.  If  these  were  isolated  examples,  they  could  be  corrected,  of  course,  with- 
out raising  cuiy  serious  question.  But  they  are  not  I  am  convinced  that 
courts-martial  and  approving  authorities  are  abusing  their  Judicial  powers  in 
awarding -and  approving,  such  sentences.  Such  sentences  are  extremely  harsh 
and  cruel.  Surely  no  person  having  an  ordinary  sense  of  human  Justice  can 
intend  that  any  substantial  proportion  of  such  sentences  shall  ever  be  served. 
If  they  are  awarded  to  be  served  they  will  bring  disgrace  by  their  shocking 
cruelty ;  if  they  are  awarded  as  a  sort  of  "  bluff  "  they  will  bring  sacred  func- 
tions Into  disrepute  both  In  and  out  of  the  Army.  From  every  point  of  view  they 
are  a  travesty  upon  Justice. 

4.  If  the  courts  are  blameworthy,  the  convening  and  reviewing  authorities 
are  no  less  so.  They  do  not  Instruct  their  courts;  they  approve  of  such  sen- 
tences and  permit  them  to  stand ;  they  abuse  their  powers,  and  decline  to  apply 
their  Judgment  and  discretion  to  Justice,  by  referring  cases  to  courts-martial 
under  arbitrary  blanket  rules  and  without  individualization.  I  have  Just  been 
furnished  with  an  example  of  this,  found  in  a  camp  order  which  provides  as 
follows: 

"Ateence  without  leave  cases  in  which  the  offender  has  been  absent  more 
than  24  hours  will  be  submitted  to  a  special  court.  Cases  of  more  than  five 
days'  absence  will  be  submitted  to  a  general  court. 

''In  each  instance  where  a  case  of  absence  without  leave  is  referred  to  a 
court  of  superior  Jurisdiction,  the  court  must  realize  (Italics  my  own)  that  it 
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has  been  referred  to  such  court  because  It  is  considered  that  an  inferior  court, 
with  limited  powers  of  punishment,  can  not  handle  the  case  Wiith  sufficient  se- 
verity." 

I  have  known  of  no  more  flagrant  abuse  of  Judicial  power  than  this,  and  I 
beg  to  remind  you  that  such  power  is  judicial.  Please  see  Runkel  v.  United 
States  (122  U.  S.,  543),  and  Grafton  v.  United  States  (206  U.  S.,  333).  There 
are  numerous  other  decisions  to  this  effect.  (The  Army — I  believe  I  may  be 
permitted  to  say  the  War  Department  also— fails  to  distinguish  between  func- 
tions which  are  Judicial  and  functions  which  are  purely  administrative.) 

This  order  contains,  in  effect,  and  was  intended  to  convey,  the  following  di- 
rections : 

(a)  All  absences  without  leave  will  be  tried  by  courts-martial. 

ib)  Those  for  more  than  one  and  less  than  five  days  will  be  punlsheO  by  six 
months*  confinement  and  six  months'  forfeiture  of  pay  (the  limit  of  punishing 
power  of  a  special  court). 

(c)  Those  for  more  than  five  days  will  be  tried  by  a  general  court  and  will 
be  punished  by  dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
from  six  months*  confinement  up. 

5.  Again  I  have  to  advise  you  that  these  are  not,  In  my  Judgment,  Isolated 
examples  but  are  evidence  of  more  general  deficiencies  In  the  administration 
of  military  Justice  which  I  have  observed,  at  least  I  believe  I  have  observed, 
during  this  war. 

S.  T.  Ansell, 
Acting  Judge  Advocate  Oeneral, 

The  Secretary  of  War  then  asked  Gen.  Crowder,  who  had  returned, 
what  ought  to  be  done,  and  they  recommended  the  establishment  of  a 
special  clemency  board,  which  was,  of  course,  clearly  suggested  in  my 
memorandum. 

Senator  Chamberlain.  But  rather  extra  legal,  while  your  pro- 
ceeding might  have  been  a  le^l  one  under  your  view  of  the  law  I 

Mr.  Ansell.  Yes,  sir;  still  just  talking  of  clemency. 

Now,  let  us  see  how  far  clemency  has  gone  to  remedy  the  injus- 
tice; see  if  it  has  gone  as  far  as  it  ought  to  have  gone;  whether  the 
evidence  of  the  War  Department's  attitude  and  their  action  indicate 
that  the  War  Department  has  been  in  favor  of  the  degree  of  clem- 
ency which  I  should  think  would  appeal  to  us  all  as  necessary,  upon 
an  examination  of  the  records  in  these  cases,  and  in  view  of  our 
experience  in  the  office.  It  must  be  remembered  that  Gen.  Crowder 
had  not  had  much  experience  in  the  office  during  the  war ;  and  it  must 
be  remembered,  furthermore,  that  the  Secretary  of  War  had  had  none. 
He  refers  to  the  great  number  of  cases  that  he  had  reviewed  during 
the  war,  but  obviously  the  Seci'etary  of  War  never  sees  any  records  but 
these.  The  few  dismissals  of  officers  from  the  divisions,  not  from  the 
department,  and  a  small  percentage  of  the  death  sentences;  that  is  all. 
That  is,  he  sees  onhr  those  records,  few  in  number,  that  come  to  the 
President  of  the  United  States  as  the  Commander  in  Chief  of  the 
Army  for  confirmation.  He  does  not  see  the  rest  of  them.  I  should 
imagine  the  Secretary  of  War  had  probably  seen  less  than  300  records 
since  he  has  been  Secretary  of  War,  and  I  should  say  that  the  Sec- 
retary of  War  had  seen  less  than  100  really  important  cases  that  were 
suggestive  of  an  opinion  upon  the  fate  of  military  discipline,  at  all. 

Senator  Chamberlain.  Will  you  at  some  point  in  your  testimony 
put  in  the  number  of  the  various  kinds  of  courts-martial?- 

Mr.  Ansell.  I  will  do  that  now,  sir — not  accurate.  Bound  num- 
bers are  usually  inaccurate,  but  this  will  be  close  enough. 

For  the  year  immediately  preceding  the  armistice,  according  to 
the  reports  that  I  have,  there  were  28,000  general  courts-martial  out 
of  an  Army  that  averaged  perhaps  2,000,000.    We  know  the  size  of  the 
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Army  the  year  before  the  armistice,  and  we  know  the  size  of  the 
Armv  at  the  time  of  the  armistice,  and  I  roughly  estimate  it  at 
2,000,000  men. 

In  the  inferior  courts  during  the  same  period  there  were  between 
340,000  and  360,000  cases. 

Senator  Chamberlain.  That  is  for  the  year  preceding  the  armi- 
stice ? 

Mr.  Ansell.  Yes,  sir. 

Senator  Lenroot.  Do  you  know,  as  to  those  inferior  courts,  how 
they  were  divided  as  between  special  courts  and  summary  courts? 

Mr.  Anseix.  No,  I  do  not,  Senator;  and  we  have  no  way  of  tell- 
ing that,  as  those  records  do  not  come  to  us  except  in  unusual  cases. 
Indeed,  the  safeguard  was  created  with  the  view  of  straining  down 
from  the  general  courts  cases  that  we  thought  could  be  properly 
tried  by  courts  of  lesser  jurisdiction;  but  the  military  commanders 
have  met  us  with  the  opposite  practice.  A  commander  who  believes 
that  a  summary  court  can  not  hand  his  man  out  enough,  of  course, 
resorts  to  a  special  court ;  so  that  while  the  policy  of  administration 
has  been  to  bring  the  cases  within  the  jurisdiction  of  a  lower  and 
still  lower  court  the  practical  tendency  has  ever  been  to  take  a  case 
triable  in  the  summary  court  and  send  it  to  the  special  court,  and 
so  this  midway  court  has  tried  far  more  cases  than  any  of  us  had 
expected  it  would  try ;  cases  that  come  up  that  more  properly  belong 
to  the  summary  jurisdiction  rather  than  the  general  jurisdiction. 

Senator  Chamberlain.  You  have  not  the  number  of  cases  that 
have  been  tried  since  we  entered  the  war! 

Mr.  AnselZj.  No,  sir. 

Senator  Chamberlain.  Your  figures  are  only  for  the  year  pre- 
ceding the  armistice? 

Mr.  Anseul.  Yes;  I  took  that  because  that  became  the  basis  of 
discussion;  and  that  is  all  I  know. 

Mr.  An  SELL.  Accordingly,  the  clemency  board  was  organized  within 
two  or  three  weeks — a  special  clemency  board,  we  will  call  it — ^which 
was  to  go  back  and  take  up  cases,  however  long  they  had  been  tried, 
during  this  war,  for  the  special  purpose  of  clemency,  and  I  was 
made  the  president  of  that  clemency  board. 

There  were  conferences  between  the  Secretary  of  War  and  the 
Judge  Advocate  General  and  the  prison  officials,  one  of  which  I 
attended,  and  the  question  arose  as  to  whether  the  prisoners  abroad, 
the  number  of  whom  nobody  in  the  War  Department  knew,  were  to 
be  given  this  special  consideration  also.  I  could  see  no  reason  why 
they  should  not  be  given  the  same  consideration  as  our  men  im- 
prisoned here  at  home,  but  it  was  decided  that  their  cases  should  not 
be  taken  up,  the  reason  assigned  being  that  they  were  over  there,  in 
and  near  the  theater  of  operations  where  the  offenses  were  com- 
mitted, and  that  people  would  not  be  so  interested  in  extending 
clemency  to  prisoners  so  circumstanced  as  here  at  home ;  with  which 
I  disagreed.  So  that  from  the  beginning  we  were  not  to  include  in 
this  special  dispensation  prisoners  confined  abroad. 

I  have  already  said  that  I  was  reduced  to  my  Regular  Army  grade 
of  lieutenant  colonel,  and  there  had  been  put  on  the  board,  in  the 
bediming  or  shortly  after  it  was  organized.  Col.  Wigmore,  a  very 
stanch  supporter  of  the  view  opposing  mine,  and  a  man  who  is  not 
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zealous  in  according  clemency.     So  that  when  I  was  reduced  they 
kept  him  as  the  senior  member  of  the  board. 

My  relation  to  the  Judge  Advocate  General  had  been  personally 
affected.  By  virtue  of  this  officer's  rank  he  became  the  point  of 
contact  between  the  Judge  Advocate  General  and  the  clemency 
board,  and  instructions  governing  the  clemency  board  were  issued 
to  him  and  not  to  me.  Indeed,  except  so  far  as  whatever  personality 
I  could  put  back  of  my  position,  it  could  be  said  that  he  was  largely 
the  clemency  board. 

Now,  clemency  is  not  a  matter  that  can  be  accurately  measured. 
After  all,  it  is  a  matter  of  the  heart  and  of  the  conscience;  and  I 
was  very  anxious  to  have  a  board,  of  course,  that  shared  what  I 
conceived  to  be  liberal  views  and  the  proper  attitude  toward  clem- 
ency. That  board,  of  course,  I  did  not  get  when  the  senior  officer 
on  it  was  a  man  ardentlj-  supporting  the  Crowder  view  and  bitterly 
opposed  to  mine. 

Some  time  in  early  March  I  observed  that  the  clemency  examiners, 
the  officers  who  made  the  records,  evidently  did  not  understand  the 
considerations  that  would  have  governed  me  in  examining  the  records 
for  purposes  of  clemency.  They  were  deferring  too  much  to  the 
record.  They  were  approaching  it  as  they  would  review  a  record 
for  determining  errors  of  law,  and  were  not  taking  into  account 
what  the  record  reflected  of  the  human  situation;  not  governed  by 
those  aspects,  but  simply  by  the  legal  determinations  of  the  record. 
We  were  not  getting  very  far.  So  far  the  situation  between  my 
clemency  board  and  me  had  been  such  that  I  had  not  been  in  posi- 
tion to  instruct  it.  They  sat  in  one  room  and  I  sat  in  another,  and 
the  channel  of  instruction  from  the  Judge  Advocate  General's  office 
to  this  superior  officer  was  not  through  me. 

Senator  Lenroot.  Do  I  understand  by  that,  Greneral,  that  the  pol- 
icy was  that  if  they  found  what  would  have  been  in  a  civil  court  a 
reversible  error,  they  would  recommend  clemency,  but  otherwise  not? 

Mr.  ANSEiiL.  It  was  largely  that;  and  they  were  pretty  strict  about 
the  reversible-error  proposition  also.  Yes,  Senator;  that  probably 
expresses  it  as  accurately  as  it  could  be  expressed. 

Senator  CirAMBERLAiN.  Wigmore  was  a  civilian.  How  long  had  he 
been  in  the  service? 

Mr.  Ansell.  From  near  the  beginning  of  the  war;  but  he  had  been 
in  the  Provost  Marshal  General's  office.  Col.  Wigmore  had  had  abso- 
lutely no  experience,  which  he  confesses  in  the  letter  he  got  out  to  the 
American  bar  as  its  Xestor,  advising  them  what  to  do  on  the  subject. 
He  confesses  that  he  had  never  examined  but  two  court-martial  rec- 
ords, which  had  incidentally  come  to  him;  yet  he  assumed  to  speak 
with  Nestorian  authority. 

Senator  Chamberlain.  He  was  your  superior  on  this  board? 

Mr.  Ansell.  Oh,  yes,  sir ;  after  I  was  reduced ;  so  that,  seeing  this 
situation,  on  March  21  I  asked  the  Acting  Judge  Advocate  General, 
Gen.  Kreger,  that  I  might  be  permitted  to  instruct  the  clemency  board, 
and  the  examining  officers  who  made  the  reports  to  the  clemency 
board,  or  at  least  might  be  permitted  to  present  to  this  clenaency  boarS 
my  views  of  the  general  principles  that  should  govern  the  granting  of 
clemency.  I  was  moved  further  to  do  this  by  the  fact  that  recently 
the  commandants  of  the  prisoners  l^ad  been  brought  on  here,  and  they 
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were  very  potential  factors  in  the  granting  of  clemency,  because  they 
make  a  recommendation  in  each  case;  and  the  tendency  of  the  War 
Department  is,  of  course,  to  support  the  recommenaation  of  the 
prison  commandant  rather  than,  perhaps,  what  might  be  described 
as  the  more  humane  view  of  the  clemency  officers. 

These  gentlemen  had  been  brought  here,  Col.  Rice  and  others,  and 
they  and  the  Acting  Judge  Advocate  General  all  conferred  with  the 
Clemency  Board  and  the  examiner  and  agreed  upon  some  principles 
governing  the  award  of  clemency.  I  was  not  there,  although  sitting 
right  in  my  room,  nor  was  I  notified  of  the  meeting. 

I  wish  to  submit  at  thispoint  in  the  record  a  memorandum  for  the 
Acting  Judge  Advocate  Gfeneral  which  contains  my  views  with  re- 
spect to  the  principles  that  oug:ht  to  govern  clemency,  views  which  I 
think  nobodv  could  disagree  with  unless  they  were  apprehensive  be- 
cause of  their  conception  that  I  was  extremely  liberal,  or  there  was 
something  in  the  views  themselves  that  was  hidden. 

Senator  Lenhoot.  That  will  be  inserted. 

(The  memorandum  referred  to  is  here  printed  in  the  record,  as 
follows:) 

Ansell  Exhibit  S. 

March  21,  1919. 
Memorandum  for  Gen.  Kreger : 

Here  are  my  vlew«,  briefly  and  rouf^ly  statwi.  rosi)ectinK  the  considerations 
which  I  think  should  povom  the  Clemency  Kxamlners  nnd  the  Clemency- 
B^ianl  Itfielf : 

1.  Clemency  Is  not  a  matter  to  be  governcHl  by  technical  rules  of  law.  It  is 
a  matter  of  <*on8Cience  rather  than  strict  professional  Judgment.  It  is  a  matter 
which  requires  us  to  see  the  human  being,  his  motives,  circumstances,  and 
miMlltloQ,  and  our  vision  in  this  regard  must  not  be  limited  by  what  the  record. 
lemiUy  considered,  strictly  shows. 

2.  Too  muf*h  legal  deference  must  not  be  paid  to  any  record  for  purposes 
of  clemency,  and  this  is  espei'ially  true  of  courts-martial  records.  They  fre- 
qoentlj  show,  what  is  only  too  frequently  true,  that  however  closely  the  forms 
of  trial  may  have  been  adhered  to.  the  trial  itself  was  not  a  fair,  full,  and 
Impartial  inresentation  of  the  case.  Speaking  more  speciflcally,  I  think  we 
most  ask  ourselves,  among  many  others,  the  following  questions : 

ia)  Were  the  facts,  as  revealed  on  the  record  and  as  they  may  be  fairly 
inferred,  such  as  to  indicate  a  state  of  mind  that  Is  really  criminal  or  Im- 
moraU  or  chronically  perverted,  or  Intolerably  reckless  of  the  military  obli- 
gation? Or,  especially  In  purely  military  offenses,  was  not  the  delinquency 
due  to  thoughtlessness,  or  Ignorance,  or  a  lack  of  understanding  of  the  mili- 
tary environment,  or  was  it  not  provoked,  as  Is  frequently  the  case,  by  an 
UDKjrmpatbetlc,  If  not  an  oppressive  attitude  upon  the  part  of  those  In  au- 
thority? Frequently  the  two  serious  charges,  desertion  and  disol>edience  of 
orden«,  can  be  so  resolved.  In  the  light  of  the  human  facts,  as  to  indicate  that 
there  was  no  Intenthm  to  commit  the  offense  at  all.  While  every  charge  of 
disobedience  of  orders  sounds  bad  upon  {taper,  very  frequently  the  order 
Itself  was  one  given  in  a  light  or  improper  manner,  or  was  not  a  necessary 
one,  or  involved  some  Inconsequential  thing  not  sounding  In  those  nei*essltous 
circumstances  wliere  disobedience  of  orders  becomes  a  most  serious,  even  a 
rapltal  offense. 

(fr)  Accused  may  have  counsel,  but  too  frequently  counsel  Is  so  llnilte<l  b^ 
reason  of  his  lack  of  legal  qualification  or  a  lack  of  that  rank  which  gives 
him  standing  before  the  Cfiurt.  or  a  general  lack  of  those  Inclinations  and 
appreciations  which  xealous  and  competent  counsel  must  have  in  order  to  make 
■  good  diefense,  that  it  can  he  said,  as  a  matter  of  fact  if  not  a  nuitter  of  law, 
that  ttae  accused  did  not  have  the  substantial  assistance  of  counsel  which  every 
actttscd  should  have.  And  frequently  the  court  will  permit  a  man  to  go  to 
trial  without  counsel  when  any  man  of  legal  appreciations  knows  such  a  course 
to  be  unwise.  What  Is  true  of  counsel  is  frequently  true  of  other  Incidents 
of  tbe  trial. 

2 10 
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(c)  There  Is  nothing  that  courts-martial  are  more  Inclined  to  do  than  fol- 
low a  natural  inquisitiveness  to  admit  masses  of  hearsay  testimony,  and  at  the 
same  time  so  limit  the  counsel  as  to  prevent  proper  cross-examination  \vhen\ 
as  is  none  too  frequently  the  case,  the  counsel  is  inclined  to  Indulge  in  one. 
Military  counsel  olten  hesitate  to  cross-examine  superior  officers,  and  courts- 
martial  as  a  rule  seem  to  tliink  that  it  is  lmproi)er  to  test  a  witness,  especially 
If  he  is  a  superior  officer,  for  bias,  prejudice,  or  credibility. 

id)  Special  attention  must  be  paid  to  improvident  pleas  of  guilty.  Fre- 
quently the  entire  case  is  given  away  by  such  a  plea  made  by  an  accused  with- 
out counsel,  or  advised  by  Incompetent  counsel;  and  very  frequently,  after  such 
a  plea,  the  accused  makes  statements  in  his  own  defense  inconsistent  with  the 
plea,  which  courts  as  frequently  disregard.  Pleas  of  guilty  of  serious 
offenses  should  be  most  carefully  scrutinized.  Court-martial  duty  is  uncon- 
genial, and  a  plea  of  guilty  is  acceptable  as  a  brief  method  of  ending  the  trial. 

(e)  Of  course,  as  a  technical  matter,  every  presumption  should  be  made  in 
favor  of  the  action  of  the  court,  but  fretiuently  the  action  of  the  court,  however 
it  may  appear  in  mere  form,  is  not  fair  and  its  conclusion  is  prcjudlceil  thereby. 

(/)  We  should  be  on  our  guard  against  confessions  or  statements  of  any 
kind  against  interest,  when  made  by  a  soldier  to  a  military  superior.  The 
military  relation  is  such  as  to  induce  confessions  in  such  a  way  as  to  render 
them   incompetent. 

ig)  I  do  not  regard  that  the  thirty-seventh  article  of  war  changes  the  rule 
with  respect  of  the  effect  of  prejudicial  error,  but  simply  redeclares  it  Sub- 
stantial error,  in  my  Judgment,  must  be  presumed  to  affect  the  finding  and 
sentence.  As  between  evidence  of  the  same  degree  of  credibility.  It  may  be 
that  the  effect  of  evidence  erroneously  admitted  may  be  overcome  by  an  over- 
whelming volume  of  evidence  of  .such  a  nature  as  to  compel  the  mind.  But, 
for  Instance,  take  a  confession  which  when  worthy  of  belief  is  the  most  con- 
vincing of  all  evidence,  if  it  should  be  improperly  admitted,  I  should  conclu- 
sively presume  error. 

{h)  I  observe  that  It  is  frequently  said  in  the  clemency  memoranda  that 
the  evidence  is  sufficient  to  sustain  the  conviction.  Evidence  may  be  sufficieiit 
to  sustain  the  conviction  when  tested  by  an  apiw^Uate  court  for  its  pun><>ses. 
and  yet  be  so  weak  and  unsatisfactory  as  to  justify  clemency.  The  tests  and 
purix)ses  of  the  tests  of  the  evidence  in  two  cases  are  entirely  different. 

3.  I  believe  that  the  great  i)rinclples  fundamentally  established  in  our  civil 
Jurisprudence,  designed  for  the  purpose  of  securing  a  fair  trial,  are  equally  ap- 
plicable, except  where  clearly  withheld,  to  trials  before  courts-martial.  A 
mllitar>'  accused  is  entitled  to  the  same  full,  fair,  and  impartial  trial;  to  be 
informed  of  the  nature  and  cause  of  the  accusation ;  to  have  the  facts  against 
him  determined  by  the  usual  rules  of  evidence;  to  have  witnesses  in  his  favor: 
to  be  confronted  with  witnesses  against  him.  except  in  those  cji.ses  where  the 
rules  of  evidence  reasonably  prescribe  otherwise;  and,  above  all,  lie  is  entitle<l 
to  the  assistance  of  counsel  for  his  defense,  counsel  that  should  represent  him 
and  his  cau«*,  and  not  simply  appear  In  the  trial  to  satisfy  a  form  of  law. 
And  a  military  accused  is  fully  entitled  to  protection  against  self-incrimination, 
as  nuich  so  as  an  accused  in  a  civil  court. 

4.  The  Articles  of  War  and  the  military  statutes  are  not  the  sole  source  to 
be  sought  in  determining  whether  or  not  a  man  has  had  a  full,  fair,  and  im- 
partial trial.  The  fundamental  princijiles  of  law  which  are  a  part  of  the  com- 
mon law  and  now  a  part  of  our  Constitution  must  be  resorted  to  and  applied, 
except  where  by  their  very  nature  they  are  liuipplicable  to  military  proceeding. 

5.  I  think  our  tendeney  should  be,  wherever  we  can  Justify  It,  to  get  rid  of 
that  kind  of  punishment  which  is  continuing  and  damns  a  man  forever,  such 
as  a  dishonorable  discharge.  Such  a  punishment  as  that  should  be  given  only 
in  extreme  cases.  It  has  been  given  altogether  too  frequently  and  we  should 
lean  toward  finding  a  way  to  reduce  that  kind  of  punishment.  In  the  ordi- 
nary case  we  should  try  to  restore  a  man  to  the  colors  or  return  him  to  cl\il 
life  without  marking  him  so  he  can  never  rehabilitate  himself. 

If  you  should  approve  of  these  views,  I  think  you  should  instruct  the  ex- 
aminers and  the  board  accordingly,  or  authorize  me  to  do  so. 

S.  T.  An  SELL. 

Mr.  Ansell.  I  heard  nothing  from  that,  though  I  had  really 
thought  I  would  hear  ahnost  immediately.  I  knew  there  were  con- 
ferences between  the  Acting  Judge  Advocate  General  and  the  new 
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senior  officer  of  the  board,  Col.  Easby-Smith.  Col.  Wigmore  had 
been  relieved  and  reassigned  to  duty  at  the  Provost  Marshal  Gen- 
cral-s  office.  But  an  officer  of  equal  rank  and  my  superior,  a  new 
otBcer,  incompatible  with  me  and  my  views,  was  assigned,  vice  Wig- 
more,  relieved.  That  officer  was  Col.  Easby-Smith,  who,  if  possible, 
is  even  more  pronounced  in  opposition  to  n»y  views,  both  in  regard 
to  the  system  of  justice  and  the  clemency  that  we  were  undertaking 
to  award,  so  ardent  a  chanii)ion  is  he  of  the  Judge  Advocate  General. 

Senator  Chamberlain.  He  was  a  civilian  alj^o? 

Mr.  Aksell.  Yes. 

Senator  Chambeklaix.  He  was  a  lawyer  here  in  the  District  of 
Columbia? 

Mr.  Anselx..  Yes.  He  had  not  been  on  dutv  in  the  Judge  Advo- 
cate  General's  office  and  he  knew  nothing  about  this  nuitter.  So  that 
I  addressed  on  March  24  another  memorandum  to  Col.  Kreger,  which 
I  would  like  to  read.  It  is  brief,  and  I  would  like  to  have  that  in- 
serted in  the  record  [reading] : 

An  SELL  Exhibit  T. 

Makch  24,  J019. 
Confidential  memorandum  for  Gen.  Kreger : 
Subject:  Clemency. 

1.  I  rc^que^t  that  I  be  ^iven  full  authority  to  cliroct  \\\v  (Menioncy  Board  and 
tJie  c'xamincrs  in  the  matter  of  the  propter  methods  to  bo  ummI  In  examininj;  the 
reci»rds — those  matters  of  record  or  omissions  from  the  nn'ord  wlurli  may  pr«»p- 
erly  be  consitiered  as  indicia  of  clemency,  the  general  principles  that  sliould 
;:Hvern  clemency,  and.  equally  important,  that  I  be  consulted  in  the  selection  of 
the  personnel  engaged  in  clemency  work.  Otherwise  I  must  advise  you  that  I 
must  disclaim  all  responsibility  for  results  and  you  and  others  nuist  assume  it. 

2.  My  name  has  gone  to  the  public  in  such  a  way  as  to  indicate  that  I  am  in 
charge  of  the  examiners  and  the  board  and  that  my  views  in  general  govern. 
This  is  far  from  accurate.  The  administration  of  this  office  in  respect  of  this 
most  important  matter  has  been  laid  down  so  as  to  hold  me  responsible  and  yet 
lo  deny  me  the  necessary  freedom  and  authority. 

3.  Because  Oil.  Easby-Smith  is  my  senior  by  one  grade,  which  In  Itself  is 
Hmtmrrassing,  because  his  views  as  to  clemency  and  his  attitude  to  the  subject 
jrenenflly  so  differ  from  mine  as  to  result  in  obstruction,  and  because  I  lack  for 
him  the  official  regard  which  I  should  for  the  senior  member  of  the  board,  I  ask 
that  he  be  relieved  from  duty  with  it. 

4.  I  also  believe  that  the  special  board  of  review  exercises  such  a  restraint 
Mynrn  a  fair  examination  of  the  records  as  to  be  obstructive  of  proper  clemency. 
I  request  that  you  direct  the  special  board  of  review,  the  Clemency  Board,  and 
all  clemency  examiners  to  report  to  me  for  instruction,  and  that  I  be  consulted 
hereafter  in  assignments  of  officers  to  duty  in  connection  with  clemency  work. 

5.  I  would  have  you  know  that  nothing  is  farther  from  my  desire  than  to 
embarrass  you,  but  my  own  protection  and  a  proper  regard  for  my  duty  require 
me  to  say  to  you  this  much. 

S.  T.  Ansell. 

I  referred  there  to  a  special  board  of  review  over  clemency.  The 
system  of  examining  records  for  clemency  consisted  in  having  an 
oflBcer  examine  the  record  and  then  report  to  the  clemency  board, 
consisting  usually  of  four  or  six  officers,  divided  into  two  or  three 
(li\isions^  each  division  of  two  officers,  of  which  I  was  nominally 
the  president,  and  obviously,  at  least  from  my  viewpoint,  one  great 
element  making  for  clemency  was  the  poor  quality  of  the  trials.  A 
man  may  have  had  counsel,  nominally,  but  when  you  look  over  the 
record,  its  poverty  speaks  louder  than  words.  You  may  find  that 
the  counsel  sat  there,  and  everybody  sat  there,  and  saw  the  case 
poorly  developed;  so  that  the  record,  however  technically  dependable, 
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was  as  a  human  document  unreliable.  That  was  an  indication  for 
clemency,  especially,  when  it  would  appear  that  the  omissions  or 
the  particular  slant  given  by  the  method  of  presentation  was  operat- 
ing against  the  accused. 

The  War  Department  did  not  wish  to  impeach  or  impugn  the  in- 
tegrity of  these  records;  but  I  insisted  that  there  should  be  printed 
on  the  clemency  examiner's  report  certain  miestions :  "  What  do  you 
think  of  the  trial  in  this  case,  and  why  ?  Who  represented  the  ac- 
cused? What  kind  of  defense  did  he  put  up?  Wnat  do  you  think 
of  the  case  in  general?"  Now,  these  were  young  officers,  militarily 
ambitious;  properly  so,  doubtless.  If  they  repoited  a  case  "poorly 
tried,"  that  suggested  clemency.  Of  course  if  the  case  were  I'epoiled 
"well  tried,"  there  was  lacking  in  the  case  the  element  of  clemency: 
but  quite  the  contrary,  if  it  had  been  poorly  tried.  A  case  poorly 
tried,  so  far  as  the  trial  is  concerned,  does  suggest  clemenc3\ 

The  Judge  Advocate  General  organized  this  special  board  of 
clemency  review  consisting  of  three  lawyers  chosen,  as  I  say,  espe- 
cially because  they  reflected  absolutely  the  views  of  the  department 
and  the  Judge  Advocate  Greneral.  Seldom  or  never  could  that  boanl 
find  a  case  poorly  tried.  They  were  all  well  tried.  So  that  every 
case  that  the  clemency  examiner  reported  as  poorly  tried  went  to  this 
clemency  board,  when  they  would  report  back  to  the  Judge  Advocat*^ 
General,  frequently  in  language  characterized  by  brusqueness  and 
unjudicial  temper.  They  would  say  "  It  is  absurd  to  say  that  this 
case  was  poorly  tried.  The  examiner  who  made  that  statement  evi- 
dently did  not  make  a  thorough  examination  of  the  record.  No  court 
in  the  land  would  say  that  that  case  was  poorly  tried.  It  should 
be  sent  back  to  this  officer  with  instructions  to  look  over  his  work 
again."  Now,  to  a  civilian  that  may  not  appear  to  be  more  than 
a  mere  difference  of  opinion  as  to  the  quality  of  a  record;  but  to 
the  military  man,  here  arc  all  these  men  in  what  we  call  the  pit,  work- 
ing as  hard  as  they  could,  getting  out  thousands  of  records.  When 
u  man  put  "  poorly  tried  "  on  a  record  he  knew  that  was  going  to 
be  vis^d  by  a  set  of  men  who  did  not  want  to  see  the  "  poorly  Iried '' 
maintainecl.  If  he  reported  "  well  tried,"  of  course  that  went 
through. 

Now,  I  say  that  one  of  the  principal  obstacles  to  getting  a  fair  es- 
timate of  the  record  was  to  be  found  in  that  fact  that  the  Judge  Ad- 
vocate General  organized  this  separate  board  of  review,  of  high  rank- 
ing officei-s,  with  special  authority  to  supervise  the  work  of  the  clem- 
ency examiners,  wilienever  there  was  foimd  an  element  in  the  records 
that  made  for  clemency,  but  never  to  supervise  when  there  was  found 
a  record  not  making  for  clemiency. 

Senator  Lknroot.  Was  there  ever  a  diffei-ence  in  the  treatment  of 
the  records  of  trials  of  men  and  officers? 

Mr.  AxsELL.  A  world-wide  difference.  Senator.  You  let  an  offi- 
cer be  tried,  and  there  is  a  straining  of  energy  from  the  time  the 
original  investigation  begins.  You  let  a  charge  be  made  against  an 
officer,  and  the  whole  system  lines  up  really  to  see  that  there  is  an 
absolute  necessity  of  trial  or  there  will  be  none- 

The  Inspector  General's  Department  goes  to  work  and  inspects, 
and  inspects,  and  inspects;  and  reports,  and  reports;  and  then  the 
judge  advocate  of  the  convening  officer's  staff  investigates  with  the 
utmost  care,  and  the  commanding  general  really  is  only  too  glad  to 


ESTABLISHMENT  OF   MILITARY  JUSTICE.  197 

find  a  way  of  letting  the  officer  out ;  and  when  you  come  to  the  court 
every  presumption  m  the  world  is  in  favor  of  this  officer,  if  he  has 
been  an  officer  in  good  standing;  and  so  it  is  throughout  the  entire 
procedure.  And  when  it  gets  to  our  office  thei-e  never  has  been  a 
time*  no  matter  what  the  personnel  was,  when  there  was  not  the 
most  thoroughgoing,  careful  review  of  every  officer's  case,  with  a  dis- 
tinct, palpable  disposition  to  find  all  fault  possible,  and  to  reduce  as 
much  as  possible  the  importance  of  everything  against  him.  I  say 
here,  with  the  keenest  sense  of  my  responsibility  in  making  the  state- 
ment, that  an  officer  and  an  enlisted  man  in  our  establishment  do  not 
at  all  get  the  sai^e  kind  of  justice.  I  say  that  they  stand  at  opposite 
poles.  Evei-y  presumption  is  made  in  favor  of  the  officer.  Tliere  is 
a  thoroughness  of  trial  that  we  do  not  find  elsewhere.  Our  treat- 
ment of  the  enlisted  men  is  to  run  them  thi'ough  the  mill. 

Senator  Lenrooi\  In  the  cnse  of  proven  guilt  of  an  officer  and 
enlisted  man  for  the  same  offense,  is  there  a  different  degree  of 
punishment  ? 

Mr.  Ansell.  Yes,  Senator.  Let  us  take  the  Army  estimate  of 
dismissal  for  an  officer  and  dishonorable  discharge  for  an  enlisted 
man.  Tliere  may  be  some  difference  in  the  two  punishments,  but 
they  are  so  nearly  analogous  that  I  think  we  can  discuss  them  and, 
bv  wav  of  contrast,  answer  vour  question. 

You  are  an  enlisted  man.  You  do  not  belong,  as  a  rule,  to  the 
>ame  class — if  we  are  ever  justified  in  talking  of  classes;  and  you 
talk  it  in  the  Army,  the  Lord  knows !  An  officer  is  apt  to  be  a  better 
educated  man,  and  better  circumstanced,  with  more  influence.  We 
all  know  that  the  enlisted  man  is  apt  to  be  of  the  humbler  type;  not 
always,  but  apt  to  be.  Both  are  found  guilty.  The  trials  differ  as 
1  have  indicated.  Let  us  suppose  that  the  officer  gets  dismissal. 
The  corres}X)nding  punishment  in  the  case  of  the  enlisted  man  is 
dishonorable  discharge.  I  say  to  the  committee  that  both  of  those 
punishments  are  ruinous;  they  are  destructive  of  all  capacity  in  a 
livman  being  to  rehabilitate  himself.  I  have  known  of  few  men  in 
iliis  world  who  have  left  the  Army  with  a  dishonorable  discharge 
or  dismissal  that  they  did  not  go  down  and  out,  and  never  come  back. 
Few,  if  any  of  them,  ever  get  back.  One  such  officer  was  in  my 
office  in  the  last  few  days.  That  man  was  a  fine  officer.  He  made 
what  I  should  ccmceive  to  be  only  a  slight  mistake,  but  the  powers 
had  lined  up  against  that  man  to  railroad  him  out  of  the  Army. 
That  man  has  striven  and  striven  and  striven  until  he  has  come  back 
in  civil  life;  but,  though  a  young  man,  younger  than  I  am,  he  shows 
what  has  happened  to  him.  His  hair  is  white  as  snow  and  his  face 
is  filled  with  the  wrinkles  that  belong  to  80  years  of  age.  If  this 
man  had  not  had  great  stamina,  he  never  would  have  come  back. 

Take  an  enlisted  man  in  his  situation.  He  is  less  apt,  still,  to 
come  back.  When  the  enlisted  man  is  tried  we  in  the  Army  try  to 
make  his  punishment  as  severe  as  possible.  We  follow  a  man  who 
has  gotten  a  dishonorable  discharge  wherever  we  can,  and  we  give 
him  this  yellow  sheet,  and  then  we  try  to  prevent  his  employment 
anywherein  this  world. 
Senator  Lenroot.  Just  elaborate  on  that,  will  you,  a  little? 
Mr.  Anseix.  One  came  to  me  the  other  day.  He  had  gotten  em- 
ployment, I  think,  on  a  trolley  line — something — in  southern  Cali- 
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fomia.  An  officer  of  the  Army,  lioaring  that  this  man  was  there, 
notwithstanding  the  fact  that  the  man  was  doing  well  as  a  conductor 
or  motorman,  reported  to  the  company,  to  the  management  of  the 
company  and  said,  "  This  man  has  been  fii-ed  out  of  the  Army  as  a 
bad  egg.  You  do  not  want  him.  It  is  our  policy  in  tlie  Anny  to 
try  to  see  that  those  men  are  known  for  what  they  are — ^unfit  to  serve 
their  country  in  uniform."  I  do  not  believe  the  manager  wanted  to 
do  this,  but  nevei-theless  we  all  know  business  management.  That 
man  was  fired — dismissed. 

These  punishments,  Mr.  Chairman,  are  lifelong.  They  last,  and 
the  department  intends  to  make  them  last  as  long  as  the  victim  draw.^ 
the  breath  of  life.  He  is  tagged;  he  has  the  yellow  sheet;  he  is  fol- 
lowed, and  wherever  the  Army  is  known  he  is  apt  to  be  known,  and 
the  influence  of  the  Army  will  be  used  to  prevent  his  successful 
efforts  at  rehabilitation. 

Senator  Lenroot.  Do  I  understand  that  the  action  of  the  officer 
you  refer  to  was  in  line  of  duty  ? 

Mr.  AnselLt.  Common  understanding;  ye>s.  Not  in  the  line  of  offi- 
cial duty,  in  a  strict  sense,  no;  but  common  understanding,  j'es.  I 
say  that  emphatically.  Why,  an  officer  of  the  Army  dismis?i5d,  as  I 
say,  for  a  mighty  slight  offense — at  some  more  convenient  moment,  if 
I  can  find  the  time,  I  am  going  to  try  to  present  that  man  s  case  to 
this  Congress  and  show  this  Congress  that  the  man  was  unjustly 
treated  and  he  ought  never  to  have  been  dismissed  from  the  Army. 
Yet  that  man,  when  we  got  into  the  war,  wanted  to  supply  a  post 
with  some  commodity,  maybe  fish  or  vegetables,  which  he  was  able 
to  supply,  and  which  he  was  supplying  through  a  conti'actor. 
The  commanding  officer  of  that  post,  observing  this  poor  fellow 
dragging  a  load  of  fish,  or  cabbage,  or  what  not,  into  that  post  for 
the  supply  of  tlie  troops,  recognized  that  he  was  this  military  pariah. 
The  commanding  officer  made  inquiry  and  found  out  that  the  victim 
was  supplying  this  contractor  with  this  provender,  and  the  post 
commander  called  up  the  contractor  and  told  him  that  he  would 
have  to  fire  this  man.  The  man  was  brought  up  in  the  presence  of 
the  contractor,  that  the  post  commander  might  identify  him  with 
assurance;  and  the  post  commander,  in  that  authoritative  way  that 
men  with  great  power  have,  just  simply  said,  "  That  is  the  man ;  " 
and  then  the  contractor  took  the  man  outside  and  said,  "I  am 
sorry ;  you  have  been  a  good  man ;  you  have  worked  hard ;  you  have 
done  well  for  me;  but  I  will  lose  my  job  if  I  do  not  fire  you."  Of 
course,  you  have  got  some  suggestion  of  that  in  the  Articles  of  War 
themselves.  At  least  one  article  forbids  any  association  with  con- 
victed men.  But  I  am  referring  to  a  common  understanding — a 
tradition,  if  you  please ;  an  element  of  esprit  de  corps.  Obviously 
you  would  not  expect  officers  and  men  of  the  Army  to  exist  on  terms 
of  social  and  official  equality  with  men  convicted;  but  the  point  I 
am  making  is  that  there  is  an  affirmative  effort  to  do  injury  that  is 
lifelong. 

Now,  dishonorable  discharge,  if  you  are  an  enlisted  man,  means 
just  as  much  to  you  as  dismissal  from  the  Army  means  to  me  if  I 
am  an  officer.  But  I  want  to  assure  you  that  the  Army  does  not  so 
regard  it.  The  Army  takes  into  consideration  the  social  standing 
of  the  officer — what  it  means  to  be  an  officer  with  the  badge  of  sov- 


ESTABLISHMENT  OF  MLLJTARY  JUSTICE.  199 

creign  authority  on  you.  It  is  a  wonderful  thing,  really,  to  be  an 
officer  of  the  Army.  They  say  that  if  you  destroy  that  man's  tenure 
of  office  and  throw  him  out  into  the  world  in  disgrace  in  a  material 
way  you  have  destroyed  a  lifetime  vocation  and  livelihood.  You 
have  tlirown  him  from  a  place  of  honor  than  which  none  is  higher, 
because*  no  matter  what  the  attitude  of  our  people  may  be  to  the 
Army  as  such,  there  is  no  people  in  the  world  who  hold  an  Army 
officer  in  higher  esteem  as  an  individual  than  the  American  people. 

"And  see  what  the  man  has  suffered,"  they  say.  "  Here  upon  this 
verj-  pinnacle  of  pride  and  popular  appreciation,  and  cast  out. 
Therefore,  we  are  not  going  to  give  the  punishment  of  dismissal  ex- 
cept in  the  most  flagrant  case."  And  tnat  is  generally  true.  But 
dishonorable  discharge — I  do  not  want  to  criticize  our  Aitov  un- 
fairly, and  I  will  not  do  it,  but  I  must  speak  truthfully  as  I  know 
the  truth  to  be — dishonorable  discharge  is  regarded  as  a  sort  of  per- 
functory thing.  It  is  but  pai-t  of  a  formula.  The  language  runs, 
"  dishonorable  discharge  from  the  service  of  the  United  States  Gov- 
ernment and  confinement  for  four  years  with  forfeiture  of  all  pay 
and  allowances."  It  goes  right  along.  In  fact,  when  you  give  a 
man  more  than  six  months'  punishment  you  must  give  him  dishon- 
orable discharge.  It  is  an  easy  thing.  Now,  they  say  that  dis- 
honorable discharges  may  be  remitted.  May  I  say  to  you,  sir,  that 
in  all  convictions  m  the  year  immediately  preceding  the  armistice — 
or,  I  will  give  you  some  statistics.  Statistics  are  devitalizing,  as  a 
rule,  but  they  are  interesting  in  this  case. 

Out  of  every  100  sets  of  charges  drafted  by  an  officer  against  an 
enlisted  man  between  96  and  97  were  tried. 

Of  every  100  trials  by  general  court-martial  the  year  before  the 
war,  just  a  little  less  than  90  per  cent  were  convicted;  and  in  the 
old  Regular  Army  before  the  war  96  were  convicted  year  after  year 
and  year  after  year. 

Get  the  full  import  of  that !  An  officer  here,  under  no  special  ob- 
ligation, acting  simply  upon  his  responsibility  as  an  officer,  prefers 
a  set  of  charges  against  a  man,  and  96  out  of  a  hundred  are  tried, 
regardless  of  all  this  talk  of  investigation  by  the  War  Department ; 
and  of  every  100  tried  96  are  convicted ;  and  out  of  every  100  con- 
victed, 64  of  them  are  given  the  sentence  of  dishonorable  discharge. 

Now,  they  say,  "  Oh,  we  suspend  the  sentence."  But  in  the  last 
statistics,  the  year  before  the  armistice,  those  statistics  showed  that 
48  out  of  every  100  men  tried  by  general  court-martial  did  get  dis- 
honorable discnarge,  notwithstandmg  all  their  talk. 

Senator  Chamberlain.  They  do  not  suspend  them? 

Mr.  Ansell.  Yes ;  they  do  now. 

Senator  Chamberlain.  Do  they  now? 

Mr.  Ansell.  Yes;  under  your  act.  Yes,  they  do;  but  many  are 
not  suspended.  But  I  will  tell  you  something  else  about  the  sus- 
pended dishonorable  discharge  that  so  much  is  made  of.  In  connec- 
tion with  this  power  of  review  that  we  have  under  General  Orders, 
No.  7,  if  a  commanding  ^neral  does  not  wish  a  sentence  of  dishon- 
orable discharge  to  be  reviewed,  all  he  has  got  to  do  is  to  suspend  the 
sentence  for  the  time  being,  because  under  the  terms  of  General 
Orders,  No.  7,  it  is  only  an  executed  sentence  of  dishonorable  dis- 
charge or  a  sentence  of  death  that  is  reviewed;  so  he  can  suspend  it 
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to-day  and  thereby  obviate  any  review  of  the  case,  and  then  come 
along  to-morrow  and  vacate  the  suspension,  and  that  is  the  end. 

Now,  Mr.  Chairman,  these  statistics,  I  hate  them,  but  they  are  in- 
teresting; and  they  are  interesting  when  you  look  at  the  old  Regular 
Army.    They  are  trying  to  say  this  is  a  new  thing,  all  these  terrible 

Eunishments.  Why,  Mr.  Chairman,  the  condition  of  things  in  the 
Regular  Army  with  respect  to  the  injustice  done  through  courts- 
martial  was  far  worse  than  it  has  been  in  this  Army;  far  worse. 
There  were  fewer  charges  and  fewer  convictions  and  fewer  dishonor- 
able discharges  in  the  new  Army.  Why,  do  you  know,  if  we  had 
preferred  as  many  charges  in  this  new  Army,  per  capita,  as  we  pre- 
ferred in  the  old  Regular  Army  we  would  have  had  this  appalling 
result :  If  we  had  applied  the  ratio  of  Regular  Army  trials  to  the  new 
establishment  we  would  have  had  125,000  general  courts-martial  and 
1,300,000  inferior  courts-martial,  surely  a  number  that  would  have 
destroyed  any  army.  Every  year  that  I  have  been  in  the  Army  of 
the  United  States  the  number  of  men  convicted  by  general  courts- 
martial  every  year  out  of  every  100  was  not  less  than  5,  and  usually  6. 
Think  of  it !  Six  men  out  of  every  hundred  every  year  are  tried,  and 
more  than  half  of  them  discharged  dishonorably  from  this  Army. 
Three-year  enlistments,  18  out  of  every  100.  Four-year  enlistments, 
24  out  of  every  100. 

Now,  they  have  argued  that  these  deficiencies  have  been  demon- 
strated in  the  new  Army,  and  that  they  have  been  due  to  the  fact 
that  the  new  officer  is  an  inexperienced  officer,  and  that  he  has  been 
oppressive;  clad  with  a  little  brief  authority.  How  is  that  recon- 
cilable with  the  fact  that  there  has  been  such  a  smaller  proportion 
of  courts-martial  in  this  war  army;  that  there  has  been  a  preceptible 
smaller  percentage  of  convictions? 

Senator  Chamberlain.  How  do  you  account  for  it? 

Mr.  Anseix.  From  the  fact,  largely,  that  the  new  officer  had  not 
become  completely  divested  of  his  civil  sense  of  justice.  He  en- 
deavored to  put  up  with  these  men  without  resorting  to  the  Regular 
Army  method  of  preferring  a  charge  every  time  a  man  did  some- 
thing. I  speak  out  of  my  experience  as  Acting  Judge  Advocate 
General  during  this  war  and  say  to  you,  sir,  that  tlie  harshest  courts 
during  this  war  in  this  Army  were  courts  presided  over  or  con- 
trolled by  Regular  Army  officers. 

Senator  Lenroot.  Do  vou  not  think  that  while  we  were  at  war 
there  was  a  higher  spirit  among  the  men — a  better  morale? 

Senator  Chamberlain.  And  there  was  a  better  class  of  citizens  in 
the  Army. 

Senator  Lenroot.  Yes ;  a  better  class  of  men. 

Mr.  Ansell.  That  you  had  a  better  class  of  men,  I  think  we  must 
concede.  After  all,  it  was  a  segment  of  our  citizenship,  not  all  the 
best,  but  of  very  high  character;  the  highest  grade  of  personnel  that 
I  think  any  army  in  the  world  ever  had,  and  I  profess  to  be  some- 
thing of  a  student  of  military  history.  But  let  us  not  get  the  idea 
that  the  old-time  regular  was  a  sort  of  roustabout.  He  may  have 
been  once.  But  any  man  that  has  ever  served  with  regular  troops 
is  conscious  of  the  great  loyalty  of  those  men,  of  their  great  zeal  m 
the  performance  of  their  duty,  and  their  capacity  to  render  blind 
obedience  to  the  Regular  Army. 
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We  did  have  a  better  type  of  men  in  this  army ;  but,  on  the  other 
hand,  you  want  to  remember  that  there  were  immeasurably  greater 
opportunities  for  violating  the  regulations.  Take  a  boy  brought  up 
at  home — take  me,  for  instance.  I  tliink  they  have  never  regarded 
me  down  home  as  a  general.  I  am  still  what  I  was  to  them.  They 
do  not  understand  these  new  shoulder  straps.  They  have  never  seen 
me  in  my  shoulder  straps.  If  I  had  spoken  to  one  of  those  men  from 
my  home  a  little  sharply  it  would  have  been  an  extremely  likely 
thing  for  him  at  first  to  hand  it  back  to  me  as  he  got  it.  Take  a  boy 
taken  right  off  the  farm  and  put  him  into  that  army,  without  the 
regular  preliminary  course  of  training  we  give  to  an  enlisted  man  in 
the  Regular  Army.  We  put  the  new  men  right  into  it.  They  were 
civilians  yesterday.  Take  a  man  that  came  from  my  home,  a  rather 
rural,  backwoods  place,  who  never  saw  a  rifle  before  and  knew  noth- 
ing about  the  Army ;  they  took  those  "  tar  heels  "  and  put  them  right 
into  camp,  absolutely  green  men.  Then  you  have  an  officer  come 
around  among  those  men  and  begin  to  talk  to  them  in  this  ultra- 
authoritative  way;  it  is  a  wonder  that  there  had  not  been  more  dere- 
lictions than  there  were.  These  new  men  needed  not  punishment  at 
that  stage  of  the  game;  they  needed  but  instruction  and  sympathy. 
There  wa^  time  in  the  days  of  peace  to  instruct  the  Regular  Army 
men.  but  there  was  no  time  to  instruct  these  men,  and  you  should 
not  hold  them  up  to  this  high  exaction. 

I  think,  Mr.  Chairman,  it  is  an  unworthy  argument  to  place  the 
blame  on  the  new  officers;  fii'st,  because  it  is  untrue.  It  is  untrue, 
and  I  say  this  speaking  from  the  record;  and  I  have  no  reason  to 
hold  a  brief  for  any  new  officer.  The  new  officer  is  not  responsible  for 
the  harsh  punishments.  And  here  is  a  clinching  argument  to  show 
that  that  argument  is  not  true.  You  can  count  up  on  the  fingers  of 
these  hands  every  National  Guard  officer  and  everA'  National  Army 
officer  who  exercised  general  court-martial  jurisdiction.  You  know 
that,  sir.  You  know  your  army  commanders  and  division  commanders 
and  department  conmianders  were  Regular  Army  officers,  naturally. 
They  were  the  professional  soldiers  and  they  went  to  the  top.  But  noth- 
ing leas  than,  nothing  of  lower  rank  than,  a  division  commander  can 
convene  a  court-martial,  and  pass  upon  its  judgment,  except  in 
M)me  special  case  whei*e  the  President  of  the  United  States  specifi- 
cally endows  a  junior  officer  with  authority  for  a  special  purpose. 

Wio,  then,  in  the  last  analysis,  was  responsible  for  the  great 
number  of  trials — there  were  too  many — and  the  harsh  punish- 
ments resulting  from  those  trials,  if  it  was  not  the  man  who  took 
the  charges  and  ordered  them  tried ;  and  then  who  approved  the  pun- 
islmient,  and  who  at  any  moment  of  the  proceeding  could  have  cut 
it  down?    How  do  they  escape  that?    How  can  anvbody  escape  it? 

The  Regular  Army  is  a  wonderful  institution.  We  all  know  its 
history.  But,  in  heaven's  name,  let  it  appreciate  one  fact,  that  is, 
regular  armies  are  not  going  to  fight  the  battles  of  this  country. 
We  are  going  to  fight  the  battles  of  this  country  with  arniies  just 
exactly  like  the  ones  we  have  just  had.  We  are  always  going  to  do 
it,  unless  it  is  some  opera-bouffe  affair. 

Now,  if  it  were  true  that  the  deficiencies  of  or  evils  of  the  adminis- 
tration were  due  entirely  to  these  new  officers,  is  it  not  up  to  us  to 
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protect  the  institution  and  the  men  of  the  institution  from  a  situa- 
tion that  is  as  inevitable  as  that?  Must  we  not  restrain  the  man  clad 
with  a  little  brief  authority?  Of  course  we  must.  We  get  nowhere 
by  saying  that  it  is  due  to  the  fault  of  these  people,  when  we  must 
inevitably  have  them.  If  it  is  due  to  the  fault  of  those  people,  then 
by  law  we  must  restrain  them. 

(At  12.30  o'clock  p.  m.  the  subcommittee  adjourned  imtil  Friday, 
August  29, 1919,  at  10.30  o'clock  a.  m.) 
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MEiNT  Of  THE  ARTICLES  OF  WAR. 


FSIDAY,  AUGUST  29,  1919. 

United  States  Senate, 
Subcommittee  on  Military  ArrAiRS, 

Washington^  D,  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations  in  the  Capitol,  at  10  o'clock  a.  m.. 
Senator  Ir\dne  L.  Lenroot  presiding. 

Present:  Senators  Lenroot  (acting  chairman)  and  Chamberlain. 

OF  ME.  SAMUEL  T.  ANSELL— Eesumed. 


Mr.  AssEUL.  If  the  committee  please,  in  the  first  place  this  morn- 
ing I  wish  to  read  into  the  record  this  self-explanatory  correspond- 
ence, consisting  of  a  letter  from  me  to  Gen.  March,  dated  yesterday, 
and  a  letter  from  Gen.  March  to  me,  in  reply  thereto,  also  dated 
yesterday  [reading] : 

August  28,  1919. 

My  Deab  General  Mabch:  The  press  reports  me  this  morning  as  having 
statfHl  to  the  Senate  Military  Committee  yesterday  that  you  were  one  of  the 
ofiicers  who  obstructed  the  administration  of  clemency,  through  the  special 
clemency  board,  of  which  I  was  the  president. 

I  did  not  say  this  for  the  simple  reason  that  you  were  not  one  of  the  obstruct- 
ing officers.  Those  officers  were  the  Secretary  of  War,  Gen.  Crowder,  Gen. 
Kreger,  and  some  others  who  were  subject  to  Gen.  Crowder 's  and  Gen.  Kreger's 
direction. 

At  my  appearance  before  the  committee  to-morrow,  I  shall  take  occasion  to 
say  that  in  no  way,  directly  or  indirectly,  so  far  as  I  ever  knew,  did  you  Inter- 
fere with  the  administration  of  the  special  clemency  board. 
Very  truly,  yours, 

• 

Gen.  P.  C-  Mabch, 

Chief  of  Staff,  United  States  Army,  Washington,  D.  C, 


Wab  Department, 
Office  of  the  Chief  of  Staff, 

Washington,  August  2S,  1919, 

My  Dcab  An  sell  :  I  have  your  letter  of  August  28,  in  which  you  inform  me 
that  you  did  not  state  to  the  Senate  Military  Committee  what  appeared  in  the 
newspapers  this  morning  concerning  my  being  one  of  the  officers  who  were 
obstructing  clemency. 

I  have  noticed  the  statement  in  the  paper  and  was  amazed  at  your  being 
quoted  as  saying  what  was  accredited  to  you,  as,  of  course,  the  statement  was 
entirely  false,  and  I  am  glad  to  find,  as  I  expected,  that  you  were  misquoted. 
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The  same  statement  appears  In  the  New  York  papers  which  have  Associated 
Press  service,  indicating  that  the  false  statement  was  sent  out  by  the  Asso- 
ciated Press.  I  would  be  very  glad  if  you  would  inform  the  i)resident  of  the 
Associated  Press  that  the  matter  accredite<l  to  you  was  false,  as  it  not  only 
places  me  in  an  entirely  false  and  objectionable  light  before  the  country  at 
large,  but  it  is  not  fair  to  you,  as  many  of  your  old  associates  in  the  War 
Department  know  the  facts  of  the  case. 
Very  truly,  yours, 

P.  C.  March, 
General,  Chief  of  Staff. 
Gen.  S.  T.  An  sell, 
Suite  710-712  Riggs  Building, 

Washington,  D,  C. 

I  received  that  reply  from  Gen.  March  only  a  few  minutes  ago. 

Senator  Chamberlain.  I  did  not  understand  you  to  charge  Gen. 
March  with  that. 

Mr.  Ansell.  No  ;  but  if  it  were  possible  for  anybody  to  make  that 
inference,  I  desire  to  disclaim  it  here. 

I  was  discussing,  when  we  took  the  adjournment  day  before  yes- 
terday, the  administration  of  clemency,  and  I  had  reached  the  point 
where  I  had  requested  to  read  into  the  record  the  efforts  that  I  had 
made  to  see  that  the  special  clemency  board  was  given  the  instruc- 
tions that  I  Jbhought  they  ought  to  be  given,  and  I  had,  I  think,  the 
permission  of  the  committee  to  read  the  memorandum  of  instruc- 
tions that  I  had  addressed  to  the  Acting  Judge  Advocate  General. 
I  wish  to  say  that  the  instructions,  though  obviously  correct — and  I 
think  the  committee  could  not  do  otherwise  than  find  them  so — were 
held  by  the  Acting  Judge  Advocate  General  for  three  or  four  weeks. 
In  the  meantime  other  instructions  were  given,  which  I  did  not  hear, 
and  with  which,  from  what  I  have  heard  of  them  since,  I  did  not 
disagree;  and  the  results  of  those  instructions  were  reflected  in  the 
work  of  the  special  clemency  board. 

On  March  24  I  asked  the  relief  of  certain  members  of  the  special 
clemency  board,  but  this  was  ignored.     (See  Exhibit  T.) 

On  May  17  I  was  advised  by  the  Acting  Judge  Advocate  General 
that  the  work  of  the  special  clemency  board  was  nearing  its  comple- 
tion, and  that  the  board  would  be  disbanded  and  that  the  officei-s 
would  be  distributed  to  other  divisions  of  work.  I  protested  to 
him  that  the  board  ought  not  to  be  disbanded.  He  said  that  we 
were  about  to  finish  the  exigent  cases  of  prisoners  in  the  United 
States.  I  reminded  him  that  we  still  had  the  prisoners  in  Europe. 
Their  cases  had  never  been  touched.  The  War  Depailment  at  that 
time  did  not  know  how  many  prisoners  there  were  in  Europe,  but 
believed  that  there  were  but  very  few.  I  asked  that  the  question  of 
how  many  prisoners  there  were  in  Europe  be  taken  up  with  the 
authorities  there,  as  obviously,  for  every  reason,  the  War  Depart- 
ment ought  to  be  cognizant  of  the  number  of  prisoners  we  had  in 
Europe,  and  I  also  filed  a  memorandum  with  the.  Acting  Judge 
Advocate  General  which  I  wish  to  read.    It  is  brief  [reading:] 

Ansell  ExHrarr  U, 

May  17,  1919. 
Memorandum  for  the  Secretary  of  War. 

(Through  the  Acting  Judge  Advocate  General.) 

I  recommend: 

1.  That  the  special  clemency  work  which  is  now  llmlte<l  in  Its  considerations 
to  prisoners  confined  in  the  United  States  be  extended  to  prisoners  in  our 
Army  serving  sentence  in  Europe. 
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2.  That  a  more  thorough  review  now  be  made  of  all  doubtful  cases  here  of 
prisoners  still  having  more  than  three  months  to  serve;  this  in  recognition 
of  the  fact  that  the  work  of  special  clemency  examination  has  been  done  so 
hastily  as  to  preclude  assurance  of  satisfactory  results. 

3.  That  a  thorough  review  now  be  made  of  all  cases  here  and  abroad  in  which 
the  record  of  the  proceedings  would  indicate  the  advisability  of  extending  a 
full  pardon. 

4.  That  if  I  should  be  intrusted  with  this  work  as  president  of  the  special 
clemency  board,  I  be  permitt^  to  select,  as  far  as  possible,  the  personnel  of 
the  board,  in  order  that  it  may  be  in  general  sympathy  with  my  views  at  to 
clomency. 

S.  T.  Anseix, 
lAeutenant  Colonel,  Judge  Advocate, 

The  purpose  of  this  memorandum,  of  course,  was  to  give  us  general 
consideration  of  all  the  prisoners  in  Europe,  of  whom  I  apprehended 
there  were  many,  and  also  to  go  over  again  many  of  these  cases ;  be- 
cause the  committee  can  understand  that  when  you  undertake  to 
handle  some  5,000  or  6,000  cases  and  examine  that  many  records  within 
a  period  of  less  than  three  months,  you  are  necessarily  acting  very 
hastily  and  not  thoroughly,  and  I  thought  that  the  matter  was  of 
such  supreme  importance  that  we  ought  again  to  go  over  all  serious 
cases  thoroughly.  I  also  thought,  and  T  still  think,  that  the  pardon- 
ing power  ought  not  to  be  strained  in  its  exercise,  especially  m  cases 
of  this  sort,  and  that  we  ourselves  ought  to  take  the  initiative  in  the 
extension  of  full  pardon  where  we  were  convinced  that  justice  re- 
quired that  course,  not  leaving  it  to  some  humble  man  to  present  his 
case  here  to  the  pardon  power,  thix)ugh  attorneys,  and  all  that  kind 
of  thing.  I  was  particularly  anxious  about  this,  for  the  reason  that, 
as  the  committee  may  know,  there  are  certain  offenses— desertion,  for 
instance — which  carry  with  them  incidental  punishments  in  the  way 
of  civil  disabilities.  A  man  convicted  of  desertion  is  outlawed.  He 
loses  his  right  to  citizenship  and  his  right  to  hold  office,  etc. ;  and, 
obviously,  no  conviction  of  desertion  or  any  conviction  that  carries 
such  civil  disabilities  as  that,  ought  to  be  had  except  upon  most  thor- 
ough trial  and  thorough  consideration  after  trial.  Whether  pardon 
will  restore  the  status  ante  culpam  and  remove  the  disabilities  is  ques- 
tionable, nevertheless,  if  it  would  remove  some  disabilities,  and  a  man 
not  justly  convicted  ought  to  have  his  disabilities  removed.  At  all 
events,  we  know  as  the  result  of  the  history  of  the  Civil  War  that  we 
have  been  correcting  the  records  of  that  war,  or  endeavoring  to  connect 
them,  by  legislation,  by  the  removal  of  charges  of  desertion  and  trials 
for  desertion,  in  order  that  those  men  might  have  their  rights 
restored. 

On  June  24, 1919,  nothing  having  been  done  so  far  as  I  knew  in  this 
direction,  I  addressed  another  memorandum  to  the  Acting  Judge 
Advocate  General,  which  I  hope  I  may  be  permitted  to  read  into  the 
record. 

Senator  Lenroot.  Proceed. 

Mr.  Ansell.  I  will  read  it  [reading] : 


Ansell  Exhibit  V. 


June  24,  1919. 


Menioranduoi  for  the  Acting  Judge  Advocate  General : 

1.  On  May  17  I  addressed  to  the  Secretary  of  War,  through  you.  a  memor- 
andum in  which  I  recommended  in  effect  that  (1)  clemency  consideration  be 
Riven  our  prisoners  in  France,  as  well  as  those  in  this  country,  which  has  not 
heretofore  been  done;    (2)   that  in  view  of  the  haste  with  which  the  first 
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review  was  necessarily  made,  a  more  thorough  review  be  made  of  doubtful 
cases,  looking  to  still  further  clemency;  (3)  that  another  and  thorough  review 
be  made  with  a  view  to  granting  in  proper  cases  full  pardon;  and  (4)  that 
if  I  should  be  intrusted  with  the  work  I  be  permitted  to  select  as  far  as  possi- 
ble a  personnel  in  sympathy  with  my  views  as  to  clemency. 

Yesterday  you  indicated  to  me  that  you  would  approve  my  recommendation 
that  the  prisoners  in  France  be  given  the  same  clemency  consideration  as  the 
prisoners  here,  but  that  you  were  of  a  mind  to  disapprove  the  other  recom- 
mendations. • 

2.  With  the  greatest  earnestness  I  urge  you  to  reconsider,  in  the  hope  that 
you  may  be  brought  to  that  state  of  mind  enabling  you  to  view  the  situation 
as  I  do.  The  work  has  bem  hastily  done.  More  than  5,000  records,  each  with 
its  accompanying  papc^rs,  have  been  examined.  It  is  not  humanly  possible  to 
give  to  that  number  of  cases,  their  records  and  the  facts  and  information 
dehors  the  record  the  consl<!«»ration  which  justice  to  the  enlisted  man  requires. 
The  clemency  examiner,  upon  whom  so  much  depends,  has  been  at  times  in- 
experienced in  the  work  and  at  all  times  almost  intolerably  pressed.  I  have 
observed  evidence  and  have  b(»en  conscious  of  hasty  action  in  all  departments 
of  the  work,  including  my  own.  It  has  not  been  done  with  that  accuracy, 
deliberation,  and  assurance  which  sliould  characterize  judicial  action. 

A  second  examination  would  not  rtniuire  the  most  thorough  examination  of 
every  record,  but  only  those  in  which  there  were  some  outstanding  indicia 
of  the  necessity  of  reexamination.  To  indicate  one  class  of  cases,  I  myself 
believe  that  many  of  those  in  which  clemency  has  been  flatly  denied  ought 
now  to  be  more  tlioroughly  re<?xamined. 

3.  According  to  your  view,  the  application  for  pardon  should  be  initiated  by 
the  individuals  who  deem  themselves  so  aggrieved  as  to  justify  that  course. 
In  view  of  all  the  circumstances  surrounding  the  administration  of  military 
justice  tills,  in  my  judgment,  would  be  an  unjust  as  well  as  an  unwise  course. 
As  long  as  clemency  was  permitted  to  be  given  consideration  only  upon  the 
application  of  the  individual,  little  clemency  was  had.  It  is  the  right  of  the 
individual  to  S€*ek  clemency ;  it  is  the  duty  of  authority  to  give  it.  That  duty 
carries  with  it,  when  there  has  been  .so  much  injustice  as  there  has  recently 
been,  the  duty  of  taking  th<i  initiative,  and  not  waiting  upon  Individual  appli- 
cation. We  look  the  initiative  in  the  granting  of  clemency,  and  why  should  we 
not  for  the  same  reason  take  the  same  initiative  in  granting  pardons?  Takinjr 
such  initiative  would,  in  my  judgment,  be  to  the  great  credit  of  the  pardoning 
power.  Pardcm  ordinarily  is  a  matter  of  mercy  and  as  such  should  not  be 
strained  out  just  to  tho.«<e  who  may  be  advised  to  seek  it,  and  it  never  should 
be  deferred  for  mere  convenience's  .sake.  In  many  of  these  cases  in  which  we 
can  say  with  fair  assurance  that  the  man  ought  not  to  have  been  tried,  or  was 
not  lawfully  tried,  or  that  the  lecnrd  as  it  stands  can  not  fairly  sustain  the 
conviction,  pardon  becomes  a  matter  not  of  mercy  but  of  partial  justice.  In 
such  a  ca.se  we  .should  act,  not  as  a  matter  of  grace,  but  In  recognition  of  a 
high  sense  of  justice.  In  such  cases  our  sen.se  of  justice  and  our  sen.se  of  duty 
should  c()nipel  us  to  act.  Furthermore,  the  military  relation  is  such  and  the 
condition  of  the  prisoner  is  frcxjuentiy  such  that  he  has  not  the  ability,  nor  the 
liberty,  to  make  out  the  case  that  ought  to  be  made  for  him. 

We  ought  franlvly  to  acknowledge  and  act  upon  the  fact  that  courts-martial 
ran  riot  during  this  war  and  now  do  all  we  can  to  correct  their  unjust  results. 

4.  If  you  still  adhere  to  your  views  of  yesterday  and  reiK>rt  upon  my  previous 
memorandum  accordingly,  after  you  have  considered  this  memorandum,  per- 
mit me  to  rofjuest  that  you  forward  it  with  the  other  papers  for  the  considera- 
tion of  the  Secretary  of  War. 

S.  T.  An  SELL, 
Lieutenant  Colonel,  Judge  Adrwate. 

I  have  received  no  written  reply  to  those  memoranda.  I  have  been 
told  by  the  Acting  Judge  Advocate  General,  orally,  that  the  Secre- 
tary of  War  disapproved  of  all  of  them  except  the  one  that  extended 
the  clemency  consideration  to  the  prisoners  in  Europe;  and  I  ob- 
served that  the  Secretary  made  a  statement  to  the  press  to  the  effect 
that  consideration  was  not  extended  in  the  first  instance  to  the 
prisoners  in  Europe  for  the  reason  that  they  were  going  to  be 
Drought  home  soon  any  way,  and  that  we  woulcl  wait  until  they  got 
here. 
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I  wish  to  call  the  attention  of  the  committee  to  the  fact  that  the 
reason  assigned  at  the  outset  for  not  granting  clemency  consideration 
to  the  prisoners  in  Europe  was  that  there  was  a  different  relation 
between  those  prisoners  and  their  offenses  because  of  the  fact  that 
the  offenses  were  committed  in  the  actual  theater  of  war,  or  at  least 
abroad,  and  that  there  was  less  popular  interest  in  their  cases  than 
in  those  here  at  home.  I  was  also  advised  orally,  but  with  some  un- 
certainty upon  the  part  of  my  adviser,  that  the  Acting  Judge  Advo- 
cate General  at  the  time  I  made  this  memorandum  thought  that  Gen. 
Pershing  had  instituted  some  sort  of  clemency  over  there  that  they 
relied  upon,  and  that  it  would  not  require  a  second  examination  over 
here.  I  did  not  believe  that  Gen.  Pershing  had  instituted  the  kind 
of  machinery  that  would  give  proper  clemency,  or  even  the  degree 
of  clemency  that  we  were  giving  here.  I  observe  that  the  press  re- 
ports state  that  now,  six  months  afterwards,  these  European  prisoners 
are  having  their  cases  considered. 
Senator  Chambbblain.  Here? 
Mr.  Aksell.  Here. 

Senatpr  Ciiambeklain.  I  know  there  are  a  great  many  of  them. 
Mr.  An  SELL.  I  advert  again  to  the  fact,  however,  that  the  presi- 
dent of  the  special  clemency  board  who  succeeded  me  and  who 
shared  my  views  as  to  clemency,  after  or  about  the  time  that  he  had 
entered  upon  the  examination  of  these  European  cases,  was  relieved. 
Senator  Chamberlain.  That  is  Col.  Weeks  ? 
Mr.  Ansell.  Col.  Weeks. 

Senator  Chamberlain.  Who  is  acting  now  as  president  of  that 
board? 

Mr.  Ansell.  I  have  not  heard,  sir.  So  much  for  the  administra- 
tion of  justice  through  clemency.  I  had  taken,  along  collaterally 
with  the  administration  of  clemency,  the  investigation  that  the  War 
Department  was  carrying  on  with  relation  to  the  administration  of 
military  justice,  and  I  think  that  the  results  of  the  War  Department 
activities,  as  known  to  the  public,  must  indicate  to  every  fair-minded 
man  that  the  War  Department  has  at  last,  through  a  statement  made 
to  the  press  through  the  Secretary  of  War,  declared  its  real  state  of 
mind  and  its  adherence  to  the  reactionary  policies  of  the  regular 
establishment,  a  thing  that  evidently  it  was  apprehensive  of  doing 
in  the  early  shiges  of  the  controversy.  Though  the  Secretary  at 
firbt  stated  there  had  been  no  injustice,  he  later  stated  that  he  agreed 
in  large  part  with  those  principles  which  I  enunciated,  which  were 
predicated  upon  the  assumption  that  the  system  in  and  of  itself 
mevitably  led  to  injustice;  and,  second,  its  administration  had  not 
helped  it  out  much.  He  said  he  agreed  largely  with  my  views  and 
]>rinciples. 

I  was  invited  to  draft  a  bill.  The  public  generally  thought  that  the 
War  Department  was  going  to  take  a  more  liberal  attitude. 

The  Inspector  General  of  the  Army  was  then  directed  to  investi- 
gate the  subject  of  military  justice  in  some  of  its  aspects — doubtless, 
the  relation  that  I  had  to  it. 

This  Inspector  General  of  the  Armv  was  the  very  same  bureau 
chief  whom  I  had  called  reactionary  in  the  early  days  of  the  war, 
and  who  had  joined  strongly  with  the  other  bureaus  of  the  War 
Department  to  protest  and  resist  the  establivshment  of  any  revisory 
power  in  the  War  Department.    I  was  called  on  by  him  to  state  my 
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side  of  the  case,  and  I  declined  to  do  it.  I  was  not  goin^  to  be  put 
in  the  position  of  the  gentleman  who  admits  the  jurisdiction  and 
fairness  of  the  court,  and  then  has  to  console  himself  by  adjourn- 
ing to  the  nearest  corner  grocery  store  and  cussing  out  the  court.  This 
officer,  I  said,  was  not  competent  to  make  an  investigation,  first, 
because  he  was  the  Secretary's  minion;  secondly,  because  he  was 
not  legally  qualified ;  and  thirdly,  because  he  was  a  prejudiced  party. 
He  was  deeply  prejudiced.  I  stated  that  to  the  Secretary  of  War 
and  I  stated  it  to  him  in  a  memorandum  of  March  10,  and  I  wish 
that  that  memorandum  may  be  included  in  the  record  here.  It  is 
probably  brief.    I  do  not  have  it  now,  but  I  will  get  it  later. 

Senator  Lenroot.  It  may  be  inserted. 

The  paper  referred  to  is  hei-e  printed  in  full,  as  follows : 

An  SELL  Exhibit  W. 

The  Inspector  General : 

1.  You  state  no  specific  controversy  or  issue  which  you  are  to  investiirate  or 
to  which  I  could  Intelligently  address  a  statement  If  I  deemed  it  advisable 
so  to  do. 

2.  If,  as  seems  to  be  the  case,  the  investlRatlon  has  to  do  with  my  statement 
before  the  Senate  Conuiiittee  on  Military  Affairs,  that  statement  for  which,  of 
course,  I  am  responsible  speaks  for  itself.     • 

3.  Above  all,  however,  it  is  my  judgmient  that  any  adequate  and  helpful  in- 
vestigation of  the  existing  system  of  military  justice  and  the  administration  of 
it  during  this  war  falls  beyond  your  province.  That  subject,  my  attitude  ttv 
ward  it,  and  my  connection  with  it,  are  not,  when  fairly  considered,  particular 
incidents  to  which  your  special  capacity  of  inquiry  can  be  properly  applitnl: 
they  are  extradepartmental ;  they  involve  fundamental  and  general  considera- 
tions of  law  and  justice,  the  scope  of  which  can  not  justly  be  confined  to  the 
War  Department  or  any  bureau  of  it,  and  which  are  entirely  beyond  your  legal 
competency. 

4.  Besides,  whatever  of  controversy  has  arisen  upon  these  fundamental  con- 
siderations, concerning  which  I  have  given  expression  to  my  views,  directly 
Involves  the  Secretary  of  War,  whose  subordinate  you  are.  Even  more;  it 
directly  involves  you  and  your  office  as  well.  I  beg  to  remind  you  what  the 
record  will  show,  that  in  my  original  endeavor  made  near  the  beginning  of  the 
war  to  subject  courts-martial  to  departmental  supervision  and  control,  the  Secre- 
tary of  War,  the  Assistant  Chief  of  Staff,  the  Judge  Advocate  General,  and  the 
Inspector  Genenil  opposed.  I  had  occasion  then.  In  a  brief  filed  with  the  Secre- 
tary of  War  and  read  into  my  recent  statement  before  the  committee,  to  com- 
ment upon  the  views  of  these  military  advisers  of  the  Secretary  of  War 
and  to  pronounce  them  professional  absolutists  upon  this  question  of  mili- 
tary justice.  They  and  you  stood  upon  the  one  side  of  this  so-calletl  controversy 
and  I  upon  the  other.  I  can  not,  therefore,  but  regard  j^ou  and  your  office  as  dis- 
qualified to  make  a  full,  fair,  and  impartial  Investigation. 

5.  Knowing  nothing  specific  of  the  subject,  scope,  and  purpose  of  your  In- 
vestigation and  excepting,  as  I  do  and  for  the  reason  given,  to  your  jurisdic- 
tional competency,  and  likewise  to  your  fair  qualifications,  to  make  such  an 
investigation  as  that  which  you  contemplate,  affecting  me,  I  am  not  Inclineil 
to  have  aught  to  do  with  it,  voluntarily. 

S.  T.  Anseix. 

Mr.  Anseix.  There  was  a  so-called  investigation  by  Gen.  Cham- 
berlain. I  have  no  hesitancy  in  saying  to  this  committee  that  the 
methods  pursued  in  that  investigation  were  such  as  to  show  clearly 
that  it  could  not  have  been  fair,  and  it  was  not  fair.  This  investi- 
gation is  an  instance  illustrative  of  something  besides  the  mere  per- 
sonality involved.  It  illustrates  the  basic  theory  with  which  the  In- 
spector General's  Department  makes  preliminary  investigations  of 
suspected  dereliction  of  duty. 
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Tlie  Inspector  General,  whom  I  had  long  known,  after  I  had  in 
the  beginning  declined  in  writing  to  participate  in  any  investigation — 
that  is,  voluntarily  to  participate  m  any  investigation — conducted 
by  him,  and  when  he  was  about  to  close  his  investigation,  called  me 
officially  to  his  office  and  put  me  under  oath  and  began  to  question 
Jiie.  I  declined  to  proceed,  upon  the  grounds  previously  indicated. 
He  then  advised  me  in  a  fraternal,  paternal  sort  of  way,  to  take  part 
in  tliis  investigatLon,  but  I  still  declined  to  do  so,  repeating  to  him 
ihe  reasons  that  I  had  formerly  expressed  on  paper.  And  then  the 
Insj)ector  General,  in  my  judgment  forgetting  whatever  quasi- 
judicial  character  belongs  to  his  position — and  there  ought  to  be 
a  great  deal  to  it — said,  "  You  know,  I  am  nuiking  a  report  on  this 
>ubject  by  order  of  the  Secretary  of  War.  This  thing  is  in  Con- 
gress, and  my  report  will  go  to  Congress;  and,  Ansell,  when  it 
goes  to  Congi-ess  it  will  be  very  detrimental  to  you;"  and  I  said, 
'•Well,  General,  I  would  rather  meet  you  in  Congress  than  deal 
with  you  here." 

Tliat  statement  was  made  with  all  the  influence  that  office  can  put 
back  of  it.  Xow,  that  was  of  sinister  significance;  it  is  symptomatic 
of  a  general  condition.  When  the  Inspector  General  or  the  Inspector 
General's  Department  goes  out  to  investigate  a  case,  the  evidence  is 
that  itU  too  frequently  a  man  less  able  than  I,  perhaps,  to  stand  that 
test  and  pi-otect  himself,  is  imposed  upon  and  induced  to  act  in  re- 
>^poa^e  to  such  a  statement  as  that,  which  was  a  mild  third  degree: 
in  uiy  case  it  was  a  menace,  a  threat  that  unless  I  played  the  depart- 
mental role  the  report  was  going  in  against  me,  would  be  published 
broadcast  to  the  world,  and  would  be  verv  detrimental  to  me,  not- 
withstanding the  fact  that,  as  I  said,  the  Secretary  of  War  and  the 
Hiief  of  Staff,  the  very  people  whom  I  had  opposed  in  this  contro- 
versy from  the  very  beginning  and  whom  I  was  still  opposing,  were 
not  in  any  position  to  make  any  investigation  of  me  that  could  be 
fair  or  helpTul. 

A  very  interesting  little  thing  came  out  during  the  investigation 
of  the  .Vmerican  Bar  Association.  Maj.  Copp,  a  member  of  this  spe- 
cial clemency  board  of  review,  put  there  by  Gen.  Crowder  because  he 
shared  (len.  Crowder 's  views  with  respect  to- the  administration  of 
military'  justice  and  clemency,  testified  before  the  American  Bar  As- 
•^ociation  to  the  effect  that  the  Inspector  General's  Department  did 
habitually  in  the  camp  and  division  in  which  he  served  compel  testi- 
iiionv  out  of  the  suspect  or  the  accused,  and  then  used  it  against  him. 

Maj.  Copp,  speaking  out  of  what  he  described  as  his  experience 
a>  a  judge  advo(  ate  in  a  division  during  this  war,  said  that  it  was 
customary  for  the  Inspector  General's  Department  to  compel,  by 
>  irtiK*  of  the  power  of  office,  a  man  to  incriminate  himself.  When 
th(»  committee  asked  him  time  and  time  again,  "Do  you  know  this 
to  Ite  true? "'  he  said,  "  Yes;  because  I  not  only  observed  it,  but  the 
representatives  of  the  Inspector  General's  Department  at  the  camp 
where  I  was  stationed  admitted  that  to  be  a  fact." 

Tliat  promptly  brought  a  denial  from  the  Inspector  General,  who 
appeared  on  the  stand  the  next  day  and  explained  and  denied ;  but 
any  man  who  knows  the  Army,  and  any  man  who  knows  the  great 
ffulf  between  the  officer  and  the  enlisted  man,  and  any  man  who  knows 
the  great  power  that  an  inspector  has  in  conducting  these  investiga- 
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tions  and  what  little  legal  appreciation  he  has,  knows  that  there  ought 
to  be  some  law  against  permitting  the  Inspector  General's  Department 
of  the  Army  to  use  these  third-degree  methods  of  menaces  and 
threats,  and  taking  advantage  of  the  innocence  or  ignorance  or  the 
unhappy  lot  of  the  enlisted  man. 

Senator  Chambeblaik,  These  are  the  inspections  which  precede 
of  the  charge? 

Mr.  Ansell.  Yes. 

Senator  Chambeblain.  And  the  charge  is  based  on  these  investiga- 
tions? 

Mr.  Ansell.  Yos;  in  certain  cases.  Of  course,  there  is  not  an 
Inspector  General's  investigation  made  in  every  case.  But,  ngiiin. 
I  get  back  to  the  tbeorv  that  such  an  investigation  should  be  quasi- 
judicial,  and  ought  to  Be  conducted  by  ofDcials  who  know  some  law 
and  who  have  some  respect  for  what  onr  civilization  has  prescribed 
for  the  protection  of  a  man  suspected  of  crime.  And  such  is  not  so. 
The  methods  pursued  bv  the  War  Department  with  respect  to 
this  bar  examination,  and  the  investigation  made  by  the  committee 
of  the  American  Bar  Association  here,  foreshadowed  what  is  now 
seen  to  be  the  department's  true  and  revealed  attitude.  They  were 
going  to  suppoi-t  the  existing  system.  They  believed  in  it.  That  com- 
mittee of  the  American  Bar  Association  came  here,  got  into  touch 
with  the  War  Dejiartmcnt  and  the  Judge  Advocate  General  of  the 
Army,  got  a  list  of  witnesses  from  them,  and  called  those  witnos.-*^! 
and  no  other  witnesses  until  just  about  four  days  before  their  hear- 
ings, which  had  extended  over  four  or  five  weeks,  were  about  to 
close.  They  then,  condescendingly,  gave  me  an  opportunity  to  appear, 
and  called  one  other  officer  voicing  my  views;  and  then  they  asked 
me  if  I  had  a  list  of  names  of  gentlemen  who  might  appear,  pre- 
sumably in  advocacy  of  my  side  of  the  matter,  and  when  I  had  handed 
in  that  list,  they  left  the  next  day  or  the  second  day  following — with- 
in 48  hours-r-beforc  any  but  one  of  those  gentlemen  could  get  h^re, 
even  at  their  own  expense.  They  did  hear  one  man  who  happened  to 
be  in  New  York.  But  that  investigation  had  been  proclaimed  abro:id 
as  an  investigation  conducted  by  the  American  Bar  Association  com- 
mittee. I  think  tliis  committee  ought  to  know  the  kind  of  investifza- 
tion  it  conducted,  because  the  report  of  that  Bur  Association  commit- 
tee is  going  to  be  used,  of  course,  by  the  War  Department  to  influence 
legislation.  That  investigation  was  never  a  fair  investigation,  and  I 
appeared  before  the  committee  and  charged  them  with  that  fact 
then  and  there. 

Take  first  of  all  the  witnesses.  -The  witnesses  who  were  called  (o 
appear  before  that  investigating  body  were  called  by  the  War  De- 
partment, denominated  by  the  War  Department;  their  cxpenM's 
were  paid,  and  it  was  called  official  duty  necessary  in  tlie  military 
service.  Tlipsc  mninr  jjiciicrnls.  with  the  great  title  and  power  of 
office,  who  cnnii'  Iuti'  iitid  li>!d  the  conuuitti-e  that  if  you  disturbed 
this  system  tln'  ilisrii)liiu>  uf  the  Army  would  be  ruined,  were  on 
official  busincs.;  iuhI  t)ii'  War  Department  said  at  the  time  to  one 
of  these  ii'iijoi-  ,L''.'MCi:il-  hire,  "Wo  arc  calling  as  witiesses  before 
that  oomniiltci'  Mm  r  mi'ii  nhocan  present  the  ultra-military  view''; 
and  so  that  Hur  A>-^nri!itii>H  uommittee  sat  there  and  heard  and  drank 
ill  th*^  nltra-niiliiiiry  lii'w,  and  they  heard  nothing  else  except  as  I, 
angle  handed,  uiilcil  Iiv  inu'  other  officer,  could  present. 
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Senator  Chamberlain.  Did  you  not,  as  a  matter  of  fact,  charge 
the  committ-ee  itself  with  being  a  packed  committee? 

Mr.  Ansell.  I  did;  and  if  this  committee  will  permit  me,  I  would 
like  to  put  that  in  the  record  here,  because  I  know  you  are  going  to 
have  the  report  of  that  bar  association  committee  here.  I  have  not 
got  my  statement  here,  but  I  have  got  it.  I  presented  it  to  the 
president  of  the  American  Bar  Association,  who  is,  by  the  way, 
president  of  the  executive  committeee;  and  I  believe  I  have  proved 
the  case,  too.    With  your  permission,  I  will  insert  that  letter. 

The  letter  referred  to  is  here  printed  in  full,  as  follows : 

Ansell  Exhibit  X. 

July  17,  1919. 
Hon.  Geobge  T.  Paoe, 

Prewient  American  Bar  Association. 

Sir  :  In  March  last,  pursuant  to  the  resolution  of  the  executive  committee 
of  the  association,  you  appointed  a  special  committee,  conslstinp:  of  Hon.  S.  S. 
Gregorj,  chairman,  Chicago,  111.;  Judge  W.  P.  Bynum,  Greensboro,  N.  C. ; 
Mr.  Martin  Conboy,  New  York  City;  Prof.  Andrew  A.  Bruce,  Minneapolis, 
Minn.:  and  Mr.  John  Hinckley,  Baltimore,  Md.,  to  inquire  into  the  status  of 
our  military  law  relating  to  courts  martial,  directing  that  they  report  the 
results  of  their  Investigations,  together  with  their  recommendations,  to  the 
executive  committee. 

This  special  inquiry  was  brought  about  by  the  many  complaints  made  during 
the  war  against  the  existing  system  of  military  Justice,  and  its  purpose  was, 
of  course,  to  acquaint  the  association  with  the  actual  situation  with  respect 
to  the  administration  of  military  justice  and  to  put  it  in  a  position  to  make 
an  effort  and  exert  its  influence  toward  a  reform  of  the  existing  system  of 
military  justice  if  the  investigation  should  reveal  deficiencies  calling  for 
remedial  legislation  and  if  the  association  should  see  fit  to  take  action.  Such 
a  purpose  required  that  the  personnel  of  the  investigating  committee  should 
be  generally  well  qualified  to  conduct  an  Investigation  and  should  be  capable 
of  appreciating  the  place  that  military  justice  should  have  in  our  institutions, 
the  great  interest  our  people  have  in  it,  and,  above  all,  the  necessity  that 
not  only  must  Justice  be  done  in  our  Army,  but  that  our  people  and  our 
soldiery  should  have  the  assurance  that  Justice  is  done  therein.  Every  member 
of  that  committee  should  have  entered  upon  and  pursued  his  duties  with  the 
loftiest  conception  of  them  and  their  importance,  and  while  every  member 
should  have  been  free  from,  and  kept  himself  free  from,  any  influence  of 
the  partisanship  and  personal  controversy  that  unfortunately  have  been  in- 
jected into  this  discussion,  even  to  the  point  where  the  real  issue  has  been 
obscured,  still  the  committee,  if  its  investigation  was  worth  th«  making  at 
alK  should  have  heard  all  sides  of  the  question  fully,  fairly,  and  impartially. 
This,  in  my  judgment,  the  committee  has  not  done. 

The  minutes  show  that  the  committee  Immediately  got  in  touch  and  con- 
ft-rred  with  the  authorities  who  have  proclaimed  the  perfection  of  the  present 
system  and  decree<l  the  punishment  of  those  who  opposed  It,  but  they  did 
not  confer  with  any  w*ho  disagreed  with  those  authorities,  so  far  as  known. 
The  minutes  show  that  they  conferred  with  the  Secretary  of  War,  the  Chief 
of  Staff,  the  Judge  Advocate  General  of  the  Army,  and  the  Acting  Judge 
.Vdvocate  General  of  the  Army,  who  had  just  been  brought  here  from  France 
to  superse^le  me,  so  that  the  departmental  view  might  be  impregnably  main- 
tained. All  these  ofllclals  are  uncompromising  advocates  of  the  existing  system, 
anfl  two  of  them — the  Secretary  of  War  and  the  Judge  Advocate  General  of 
the  Army — are  bitterly  and  personally  resentful  of  the  criticism  which  I  made 
of  the  existing  system  in  testifying  before  the  Senate  Military  Committee 
and  for  which  I  was  promptly  punished  by  the  Secretary  of  War  by  demotion 
and  removal  from  my  office.  Notwithstanding  this,  notwithstanding  the  fact 
that  I  had  made  the  critlcl.sm  as  a  result  of  my  experience  as  Acting  Judge 
Advocate  General  during  the  war.  and  notwithstanding  my  professional  repu- 
tation and  well-known  record  In  the  Army,  I  was  avoided  and  Ignored  by  the 
committee  until  they  were,  according  to  the  announcement  of  the  chairman, 
on  the  eve  of  closing  their  hearings. 
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Wheii  I  appeared  before  the  committee  I  deemed  it  my  duty  to  say  to  them, 
and  though  it  was  disagreeable  to  me  I  did  say  to  them,  that  the  eommitte^^ 
had  clearly  manifested  a  disposition  to  hear  but  one  side  of  the  case;  that 
they  had  conferred  only  with  those  who  were  intent  upon  retaining  the 
existing  system ;  and  that,  with  a  single  exception,  they  had  heard  only  tho4«p 
officials  who  voiced  the  view  of  military  authority  that  the  existing  system 
is  satisfactory  and  had  rosulteil  in  no  unnecessary  injustice  during  the  war. 
I  alsci  said  to  them  thnt  I  believed,  and  I  gave  them  my  reasons  for  so 
believing,  that  one  member  of  the  committee  was  such  a  close  associate  of 
that  official  who  had  been  foremost  in  his  exertions  to  maintain  the  existing 
system  (the  Judge  Advocate  General  of  the  Army)  and  such  a  pronounced 
partisan  of  him  and  his  views  that  such  member  was  disqualified  to  sit  upon 
the  committee.  Notwithstanding  that  the  chairman  of  the  committee  an- 
nounced to  me  just  lK»fore  I  l)egan  my  statement  that  the  hearings  were  about 
to  close,  he  subsequently  advised  me  that  there  might  be  further  hearings  in 
Chicago,  and  such  hearings  were  had. 

I  have  just  read  all  the  minutes  of  the  Investigation.  Now.  more  than  ever. 
I  am  convlnce<l  of  my  duty.  As  a  lawyer,  as  a  member  of  the  association, 
and,  above  all,  as  an  officer  of  the  Array  intensely  interested  in  the  estab- 
lishment of  a  system  of  law  that  will  enable  and,  If  possible,  require  Justice 
to  be  done  in  the  Army  to  the  enlisted  man  no  less  than  to  the  officer,  I  protest 
anew  against  the  fairness  of  some  of  the  members  of  the  committee  and  the 
partiality  of  Its  proceedings.  And  I  request  that  the  entire  record  of  the 
proceedings  of  this  special  committee  be  place<l  before  the  executive  committee 
In  order  that  they  may  learn  the  kind  of  hearing  that  was  actually  had 
and  see  upon  what  the  si>eclal  conmilttee  has  based  Its  report  and  recom- 
mendation. In  my  judgment  the  one-sided  character  of  the  investigation 
must  destroy  all  reliance  upon  the  report  and  recommendations,  whethei 
they  are  favorable  or  unfavorable  to  a  liberalization  of  the  existing  code.  If 
favorable,  they  must  have  been  affected  by  influences  de  hors  the  record : 
If  unfavorable,  they  will  but  be  in  accord  with  the  unfair  and  biasetl  character 
of  the  investigation. 

The  record  will  show  that  the  conduct  of  the  member  whom  I  asked  to  dis- 
qualify himself  was,  throughout  the  hearing,  one  of  oppugnance  to  any  criti- 
cism of  the  existing  system.  The  record  will  show  that  lie  failed  to  appn?- 
elate  that  his  was  a  position  requiring  judicial  conduct  and  fairness,  and  that, 
ln.stead  he  adopted  the  attitude  of  a  resourceful  attorney  advocating  the 
retention  of  the  system  and  laboring  to  secure  the  vindication  of  those  whi» 
insist  tbat  the  system  has  resulted  in  no  injustice  and  not  only  ought  to  be 
retaine<l  but  nmst  be  retained  If  the  Iron  discipline  assumed  by  them  to  be 
necessary  to  American  military  efficiency  is  to  be  retjilned.  Witnesses  who  snp- 
portod  the  sy.stem,  who  hailed  it  as  sui)erior  to  any  civil  system  of  justice, 
or  who  admitting  Its  harshness  condone^l  it  on  the  ground  that  military- 
discipline  and  military  justice  can  not  exist  together,  were  le<i  on  by  him  ana 
supplie<l  with  better  statements  than  thoy  themselves  were  able  to  make  in 
so  bad  a  cause. 

The  few  witnej^ses — pitiably  few  and  generally  of  inferior  rank  and  hunihU*r 
station  in  life — who  expressed  opiiosition  to  tlie  system  he  treate<l  with  an 
apparent  inconslderatlon.  His  questions  touching  the  vitws  of  those  opiKisinir 
the  present  system  were  of  a  character  not  to  elicit  thf»  truth  but  rather  to 
suppress  it.  and  his  participatlcm  in  the  hearings  succeeded,  more  than  nny- 
thlng  else,  in  establishing  upon  tiie  record  these  propositions  so  ortlio<lox 
and  current  in  highest  military  circles:  That  any  system  of  military  dis- 
cipline must  be  arbitrary,  must  be  governed  not  by  law  but  by  the  will  of 
military  commanders,  and  that  our  system  during  the  war  while  necessarily 
a  ty runny  was  a  most  benevolent  tyranny.  Notwithstanding  the  record  facts 
that  there  have  be<»n  some  30,(XK)  general  courts-martial  and  340,000  inferior 
courts-martial  within  the  period  of  a  year,  In  which  our  Army  could  liave 
averaged  little  more  than  2,(KX),(X)0  men,  one  must  have  believed,  if  one  couUi 
have  believe<l  the  witnesses  appearing  before  the  committt^,  that  courts- 
martial  were  all  but  unknown  in  our  Army. 

I  insist  also  that  the  reirord  will  show  that  another  member  of  the  committee 
was  not  fairly  fitted  for  his  duty.  He  bears  the  military  title  of  colonel,  and 
I  infer  from  statements  made  by  him  designed  to  exhibit  a  familiarity  witli 
military  administration  that  he  was  once  In  the  National  Guard  and  as  siieh 
HEW  active  service  In  the  Spanish  War  and  in  more  recent  mobilizations  on  tlie 
Mexican  border.     Both  gentlemen  came  to  the  investigation  with  minds  fore- 
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dosed.  The  former  supported  the  system  because  of  his  regard  for  itn 
chief  sponsor;  the  latter  supported  It  out  of  his  professional  regard  for  the 
system  itself.  This  latter  member  Is  an  example  of  that  rigid  adherence  to 
professionalism  sometimes  found  in  those  who  have  a  commendable  interest  In, 
but  do  not  practice,  the  profession  itself.  An  examination  of  the  record  will 
reveal  that  the  mind  of  this  member,  like  thiit  of  the  other  mentioned,  was 
foreclosed  and  that  his  appreciations  wei*e  impervious  to  any  suggestion  of 
needed  reform. 

These  gentlemen  and  the  coarse  pursued  by  them  have  not  been  without  their 
influence  upon  the  other  members  of  the  committee.  All  the  members  who  sat 
in  Chicago  (Judge  Bynum,  of  North  Carolina,  did  not  sit,  most  unfortunately 
for  the  caase  of  military  justice,  I  think)  expressed  themselves  toward  the 
close  of  the  hearing  in  such  a  way  as  to  clearly  Indicate  that  the  course  pur- 
sued and  the  great  weight  of  statement  elicited  had  inclined  if  not  persuaded 
them  to  an  acceptance  of  the  militaristic  arguments  relied  upon  to  sustain  the 
present  system.  These  arguments  were  used  with  telling  effect  against  the 
bill  drafted  by  me  and  embodying  the  principle  that  military  justice  should  be 
regulated  by  law  and  not  be  dependent  upon  the  will  of  the  military  com- 
mander. Notwitlistanding  that  that  bill  is  the  only  affirmative  proposal  that 
hus  ever  been  made  toward  an  amelioration  of  the  soldiers*  present  disciplinary 
nindition,  the  committee  had  it  subjected  to  hostile  and  uninformed  analysis 
in  the  office  of  the  Judge  Advocate  General  and  then  liad  the  officer  who  had 
made  the  analysis  ordered  by  the  War  Department  to  appear  before  them  and 
present  his  criticisms  of  the  bill.  These  views,  prejudiced  and  uncompre- 
hending, served  to  convey  the  most  unfair  impression  to  the  committee  and, 
In  tlie  absence  of  any  better  understanding  by  the  committee,  served  as  the 
basis  of  much  adverse  expression  from  them.  Members  of  the  committee, 
when  nearing  the  close  of  the  hearings,  reiterated  the  military  orthodoxies  that 
it  was  one  of  the  purposes  and  would  be  the  legal  effect  of  that  bill  to  transfer 
the  discipline  of  the  Army  out  of  the  hands  of  the  military  commander  into 
those  of  the  Judge  Advocate  General,  whereas  the  slightest  uderstanding 
of  the  bill  would  have  shown  that  the  bill  did  nothing  more  in  this  respect 
than  require  the  military  commander  to  administer  discipline  in  accordance 
with  law,  and  lodged  in  the  law  officer  the  power  to  determine  questions  of  pure 
law  only. 

Of  course,  if  the  hearings  were  to  be  fair  and  impartial,  the  committee  should 
have  been  equally  desirous  of  hearing  witnesses  on  both  sides  and  should  have, 
if  possible,  secured  equal  facilities  for  their  appearance.  Many  high  ranking 
*«f!iriers  of  the  Regular  Army  appeared  before  the  committee,  either  at  their 
rt-quest  or  suggestion  made  to  the  War  Department,  or  upon  the  initiative  of 
rhe  dei»artment  itself.  These  men  supported  the  existing  system,  some  ardently 
;«nd  some  less  so.  I  have  made  Inquiry  of  several  of  them  and  find  in  every 
case  that  their  appearance  was  regarded  by  the  department  as  a  military  duty 
f«jund  by  it  to  be  necessary  in  the  military  service,  and  that  appearing  on  duty 
in  accordance  with  the  directions  of  the  department,  they  received  their  pay 
and  traveling  allowances  therefor.  The  committee  did  not  ask  the  department, 
'^*  far  as  I  am  advised,  to  direct  any  officer  of  the  Army  whose  name  was  cited 
by  me,  to  appear  before  it,  and  consequently  any  officer  or  other  person  whom 
1  'h  Hireci  called  in  opposition  to  the  system  could  appear  only  by  taking  leave, 
i  h^  were  entitled  to  leave,  and  at  his  own  expense.  In  other  words,  the  Gov- 
ernment procured  for  ttie  committee  the  military  witnesses  to  defend  the  sys- 
tem but  none  to  oppose  it.  It  is  known  'here  in  the  department,  whether  the 
«f  »nunittee  knew  it  or  not,  that  while  the  committee  was  sitting  here  in  Wash- 
ington the  highest  military  authority  in  the  department  said  that  they  were 
*•  ordering  before  the  committee  those  who  could  give  the  military  view  " ;  that 
iK  the  departmental  view,  and  the  committee  got  little  else. 

Take  one  example:  The  committee  might  well  have  heard  my  exposition  of 
thp  hill  drafted  by  me,  might  have  heard  my  statement  in  favorable  explana- 
tion of  It,  as  well  as  the  views  of  the  office  of  the  Judge  Advocate  General  in 
^r^mdemnatlon  of  it.  The  committee  requested  that  the  department  have  Col. 
M'est,  the  officer  of  the  Judge  Advocate  GeneraVs  Department,  who  had  made 
a  careless  and  unfavorable  study  of  the  bill,  to  appear  before  them  in  Chicago, 
stnd  he  did  appear  by  order  of  the  department,  in  Government  time  and  at 
<^ivemment  expense,  and  did  condemn  the  bill,  condemned  it  really  with  only 
the  slightest  comprehension  of  it.  The  committee  also  notified  me  that  they 
nouM  hear  me  at  Chicago,  if  I  chose  to  appear,  but  did  not  request  the  depart- 
ment to  send  me  to  Chicago.  My  appearance,  of  course,  would  have  had  to  be 
in  my  own  time  and  at  my  own  expense. 
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These  matters,  while  they  may  appear  to  be  relatively  unimportant,  at  least 
to  the  affluent  and  those  who  are  indifferent  to  the  subject,  are  nevertheless  not 
only  significant  of  the  attitude  of  the  committee  and  thedepartment  but  were 
very  real  obstacles  to  a  fair  presentation  of  the  question  as  well.  In  my  own 
case,  huvlng  nothing  of  this  world's  Roods,  and  having  expended  already  too  much 
of  my  meaner  salary  in  behalf  of  the  advancement  of  the  cause  of  military  jus- 
tice, it  would  have  been  a  hardship  for  me  to  go  to  Chicago  at  my  own  expense. 
Besides,  a  sense  of  propriety  forbade  me  to  ask  others  to  appear  there  in  my 
own  behalf.  Was  it  not  the  plain  duty  of  the  committee  to  request  the  War  De- 
partment to  furnish  at  its  own  expense  the  witnesses  against  the  system,  as  well 
as  those  In  favor  of  it? 

The  hearing  has  not  been  thorough,  and  It  has  not  been  fair.  It  has  not  been 
helpful.  Indeed,  it  has  been  very  harmful.  I  ask  that  the  executive  committee 
of  the  American  Bar  Association  themselves  consider  carefully  this  Important 
question,  that  they  study  the  record  of  the  proceedings  conducted  by  said  com- 
mittee, and  that  they  give  consideration  to  the  statement  of  protest  made  by  me 
to  that  committet^  here  In  Washington,  and  also  to  this  leter  which  I  ask  you 
kindly  to  forward  them. 

Hoping  you  will  do  me  the  favor  to  comply  with  my  request,  I  have  tlie  honor 
to  be,  sir, 

Yours,  very  respectfully, 

S.  T.  ANSiXL. 

Mr.  Ansell.  I  said  that  two  of  the  members  were  committed  from  the 
beginning  to  the  otlier  side,  and  had  so  declared  themselves,  and  thev 
were  chosen  as  the  result,  whether  they  knew  it  or  not,  of  strenuous  ef- 
forts being  made  by  the  War  Department  to  bolster  up  their  cause.  It 
is  true.  And  not  only  that,  but  I  say  that  the  action  of  that  committee 
is  proof  positive  to  the  mind  of  any  man  in  calling  and  hearing  those 
witnesses  and  having  the  War  Department  pay  their  expenses  ami 
their  mileage,  and  giving  no  man  on  the  other  side  the  right  to  It- 
heard,  except  by  coming  here  at  his  own  expense,  except  as  to  any  who 
happened  already  to  be  here. 

Senator  CnAMBEnL.\iN.  Did  the  ^Var  Department  pay,  or  offer  to 
pay,  the  expenses  of  witnesses  against  the  system? 

Mr.  Ansell.  Xo,  sir;  nor  did  the  War  Department  go  so  far  as  to 
ask  to  be  furnished  witnesses  on  the  other  side.  I  did  suggest  wit- 
nesses to  the  committee  of  the  American  Bar  Association,  but  in  their 
telegrams  or  letters  sent  out,  about  which  some  of  the  witnesses  have 
told  me,  they  i)ut  the  cautionary  statement, "  We  have  no  funds  to  pay 
for  your  attendance  here,  and  if  you  do  so,  you  will  do  so  at  your  own 
expense ; "  and  the  witnesses  had  no  time  to  come  here,  because  my 
side  of  the  case,  so-called,  was  not  even  given  the  opportunity  to  \n 
heard  until  just  a  day  or  two  before  the  committee  was  to  go. 

Senator  Chamherlaix.  How  long  had  they  been  in  session  then?| 

Mr.  Ansell.  Four  or  five  weeks.  I  had  no  knowledge  of  it,  except 
the  knowledge  of  the  street,  although  they  were  in  frequent  con 
tact  with  the  Secretary  of  War  and  the  Acting  Judge  Advoca 
General  and  the  Inspector  General.  Whatever  respect  anybody  eb 
may  have  for  such  a  committee,  I  for  one,  as  long  as  I  live,  wi 
not  express  any  respect  for  any  such  committee,  no  matter  ho 
high  it  may  be,  or  whatever  association  it  may  be  a  part  of. 

Senator  Chamberlain.  Have  you  finished  with  that  branch  ? 
cause  I  want  to  ask  you  this  question :  Before  that  committee  had 
opportunity  to  make  any  report,  there  seems  to  have  been  an  ui 
easiness  somewhere  along  the  line  that  induced  the  Secretary 
War  to  appoint  a  strictly  military  tribunal. 

Mr.  Ansell.  Oh,  yes;  I  am  coming  to  that.    It  was  thou^rlit— 
was  in  the  air — that  this  bar  committee  report  might  be  unfavorabi 
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to  the  department.  That  was  not  so  obvious  to  me,  because  two  of 
the  members  were  stacked,  and  the  personnel  had  been  picked;  the 
committee  had  been  hand  picked  and  personally  conducted  by  the 
department  satellites. 

But  the  chairman  of  the  committee,  during  the  hearings,  came 
ri^ht  out  and  declared  himself  as  a  refonner  of  this  system  while 
I  was  appearing  before  the  committee.  He  said  that  he  could  hardly 
speak  for  the  committee,  but  that  he  was  going  to  say  that  he  was 
goinflT  to  recommend  that  the  evils  of  this  system  should  be  torn  up 
by  the  roots  and  another  substituted.  The  old  gentleman  spoke  more 
rabidly  on  the  subject,  probably,  while  he  was  talking,  than  he  spoke 
in  his  report.    Is  of  that  type. 

Another  committee  was  appointed  by  the  Secretary  immediately 
upon  his  return  from  France.  That  committee  consisted  of  Maj. 
Gen.  Kernan.  who  has  been  advertised  not  only  as  a  most  distin- 
guished soldier  but  a  most  distinguished  lawyer,  a  quality  that  was 
unknoAvn  in  him  theretofore;  Maj.  Gen.  O'Ryan,  a  major  general  of 
the  New  York  National  Guard,  in  high  favor  with  the  present  ad- 
ministration; Lieut.  Col.  Ogden,  of  The  Adjutant  General's  De- 
partment: and  one  Lieut.  Col.  Barrows,  of  the  Regular  Anny. 
Of  course,  I  know  these  gentlemen.  I  know  these  gentlemen 
rather  well — ^their  personalities,  their  habits  of  thought,  and  some- 
thing of  their  views  with  respect  to  the  Military  Establishment. 
If  the  Secretary  of  War  had  gone  out  designetlly  to  appoint  the 
most  reactionaiy  set  of  men  in  the  United  States  he  could  not  have 
improved  upon  his  selection — Maj.  Gen.  Kernan,  Maj.  Gen.  O'Ryan, 
Lieut.  Col.  Barrows,  and  Lieut.  Col.  Ogden. 

Senator  Lenkoot.  How  many  of  these  are  Regular  Army  officers? 

Mr.  Anhku..  I  have  that  report  here.  Two  are  Regulars,  one  a 
National  Guardsman,  and  the  other  is  a  National  Army  man. 
Lieut.  Col.  Ogden  is  a  Boston  lawyer  of  the  Judge  Advocate  Gen- 
eral's  Department,  who  shares  strenuously  the  view  that  is  ex- 
pressed in  this  report,  that  courts-martial  have  got  to  be  the  right 
arm  of  the  Executive,  controlled  and  guided  bv  him  at  every  point. 

Senator  Chambehl.\tx.  That  is  tlie  so-called  Kernan  report,  whi.  h 
IS  on  file  ? 

Mr.  AxsEiJu  Yes,  sii-. 

Senator  Chamberlain.  May  I  interrupt  von  tlieie  for  just  a  mo- 
ment?    Were  vou  called  before  that  board? 

Mr.  AxRELL.  We  all  got  a  circular  letter  to  express  om*  views  in 
writing.  I  do  not  mind  saying  that  I  knew  what  the  report  of  this 
l)oard  would  be,  and  I  was  not  going  to  waste  any  time  in  arguing 
before  a  prejudiced  forum.  There  is  no  need  of  it.  And  I  will  say 
to  you  that  many  another  man  of  rank  greater  than  mine  shared  my 
views  on  that  and  did  not  put  in  a  report.  Tt  was  a  foregone  con- 
clusion what  that  report  would  say. 

Senator  Chambeki^mx.  Even  tliat  report  recommends  some  -20,000 
alterations. 

Mr.  AxsELL.  Oh,  yes.  Not  systemic;  not  substantial.  I  think, 
while  we  had  all  anticipated  that  this  report  would  be  a  reactionary 
one,  largely  sustaining  the  existing-  system,  nobody,  even  on  the 
(ither  side,  anticipated  that  it  would  be  so  reactionary  as  it  is. 
I  have  just  one  bit  of  respect  for  it.  It  is  a  frank,  fearless  state- 
ment of  the  opposite  view,  and  the  War  Department  had  been  afraid 
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to  make  any  such  statement  as  that  before ;  but  this  report^ — and  it  is 
well  written,  concisely  written,  and  it  is  a  good  exposition  of  the 
rea(!tionaty  view — ^the  Secretary  of  War  has  approved  in  toto. 

Senator  Lenroot.  At  some  point  in  your  testimony  I  would  like  to 
have  you  go  through  that  report  in  detail. 

Mr.  Ansell.  I  want  to  do  it,  sir.  I  mention  this  here  to  show  you 
the  extent  to  which  the  gentlemen  on  the  other  side  are  driven  to  sup- 
port this  view  against  the  creation  of  some  tribunal — ^appellate 
tribunal,  if  you  want  to  call  it  that — ^to  keep  courts-martial  in  check. 
The  committee  had  only  one  lawyer,  really,  on  it,  because  Maj.  Gen. 
O'Ryan  should  not  any  more  be  called  a  lawyer,  and  though  he  once 
practiced,  he  has  been  *a  soldier  now  these  many  years.  But  here  is 
this  ultra-military  committee  taking  up  7  pages  of  its  not  long  re- 
port— only  18  pages  altogether — with  a  discussion  of  the  legal  propo- 
sition that  it  is  not  within  the  power  of  the  Congress  of  the  United 
States  to  create  any  such  tribunal,  an  argument  that,  from  a  legal 
viewpoint^  is  nothing  less  than  absurd. 

I  promised  this  committee  the  other  day  to  put  in  the  record  at 
the  proper  place  the  record  I  had  of  at  least  one  of  the  death  cases 
from  France,  one  that  was  really  typical  of  the  four,  as  the  com- 
mittee may  remember,  which  I  will  do,  and  the  incidental  papers 
connected  with  that — ^that  is,  the  views  of  the  Judge  Advocate  (xen- 
eral  and  the  Chief  of  Staff  and  Gen.  Pershing — ^and  I  have  done  so. 

Senator  Lenroot.  That  is  the  complete  record? 

Mr.  Ansell.  Yes,  sir. 

Senator  Lenroot.  Let  it  be  inserted. 

Mr.  Ansell.  I  also  was  requested — or  asked  permission  of  the  com- 
mittee, I  have  forgotten  which,  it  does  not  make  any  difference — ^to 
put  into  the  record  a  letter  mentioned  by  the  press,  from  the  Secre- 
tary of  War,  and  the  President's  reply,  which  is  entirely  congratu- 
latory of  the  results  of  the  pardons  that  the  President  has  issued  in 
two  of  the  cases.  Of  course,  the  article  fails  to  mention  w^hat  hap- 
pened to  the  other  two,  and  when  I  last  heard  of  them  in  the  War 
Department  they  were  serving  terms  in  the  penitentiary. 

They  proceeded,  of  course,  on  the  theory  that  these  young  men  were 
properly  convicted — one  of  them  now  dead  and  the  other  discharged, 
l)adly  wounded — that  they  were  convicted,  and  that  the  pardon  was 
an  act  of  wonderful  grace;  whereas  I  will  say  to  you  gentlemen  as 
lawyers  that  if  you  ever  get  the  time  to  look  at  this  record  you  will 
find,  and  can  not  help  finding,  that  pardon  came  in  this  case  not  as 
an  act  of  gi-ace  but  as  an  effort  to  correct,  as  far  as  he  could,  the 
illegality  of  the  judgment  itself.     . 

Xow,  going  back  and  talring  up  the  vices  of  the  existing  system 

Senator  Lenroot.  Let  me  understand  you.  As  I  recollect  those 
two  cases,  they  plead  guilty  to  the  charge  of  being  asleep  on  post? 

Mr.  Ansell.  They  pleaded  not  guilty.  The  drill  people  pleaded 
guilty. 

I  have  a  little  memorandum  here  which  I  hope  will  explain  such 
differences  as  there  are  between  the  four  cases;  out,  taking  them  by 
and  large,  the  four  cases  are  really  illustrative  of  the  same  points  of 
illegality.  Of  course,  the  plea  of  guilty  might  be  held  to  be  conclu- 
sive, and  it  would  be  if  the  plea  of  guilty  were  taken  pro\idently. 
Avith  a  court  that  saw  it  was  taken  providently,  and  with  counsel  there 
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to  guard  the  making  of  the  plea.  Of  course,  we  know  what  that 
means  in  the  usual  civil  forum.    But  it  is  not  so  here. 

Xow,  coming  to  discuss  as  briefly  as  my  interest  in  these  proposi- 
tions will  permit  me,  the  proposit  ion  illustrative  of  the  views  of  this 
svstem. 

I  had  intended  to  add,  day  before  yesterday,  the  statement  I  made 
replying  to  the  statement  of  the  Secretary  of  War  and  the  Judge 
Advocate  General,  heretofore  referred  to  in  the  record,  as  presenting 
m^'  side  of  that  question.  It  was  this  document  that  the  Secretary 
of  War  declined  to  give  publicity  to. 

Senator  Lexfoot.  It  may  be  inserted. 

The  communication  referred  to  is  here  printed  in  the  record,  as 
follows: 

An  SELL  KXHIB^T  Y. 

Washington,  D.  C,  March  11,  1919. 
'rh»»  honorable  the  Skcketary  of  War, 

M'ashington,  D.  C. 

Sik:  The  press  yesterday  morning  curried  statements  made  by  you  and  by 
<;t*n.  Crowder,  Judge  Advocate  General  of  the  Army,  in  defense  of  the  criticisms 
now  being  made  against  the  existing  system  of  military  justice  and  the  depart- 
mental methods  of  administering  It  A  representatave  of  the  press  has  iu?*- 
supplied  me  with  an  authorized  statement.  It  Is  dated  March  8,  marked  for 
release  for  the  morning  newspapers  of  Monday,  March  10,  and  consists  of  a 
letter  under  date  of  March  1,  signed  by  the  Secretary  of  War,  but  evidently 
pivpared  in  the  office  of  the  Judge  Advocate  General,  In  which  the  Judge  Advo- 
cate Gtnieral  is  nnjuested  to  respond  with  a  statement  "which  will  permit 
ready  j^erusal  by  the  Intelligent  men  and  women  who  are  so  deeply  Interested  In 
This  subject."  The  letter  of  the  Secretary  is  one  voicing  general  support  of 
the  system,  a  d€?clarat!on  of  his  faith  In  the  justice  of  the  system  and  of  con- 
lidence  in  the  Judge  Advocate  General  and  in  condemnation  of  my  own  attl- 
tn^le  and  view  with  respwt  to  that  momentous  subject.  The  statement  of  the 
Jinl;;e  A<lv<.H*ate  General  is  one  tliat  Hpeaks  in  warm  support  of  the  system  and 
in  justiHcation  of  his  own  responsibility  for  It,  and  In  consderable  part  con- 
sists of  severe  personal  criticism  and  accusation  of  me  because  of  my  efforts, 
ill  the  f:i«»  of  his  opposition,  to  modify  the  existing  system  so  that  a  fair  meed 
nf  Justice  to  our  enlisted  men  might  be  assured.  The  letter  of  the  Secretary 
wn^  desi;nie(i  as  a  veiiicle  for  plaflnp:  before  the  public  Gen.  Crowder's  state- 
ment In  reply,  which  contains  imputations  upon  my  personal  and  official  conduct 
which  ill  justice  and  honor  I  can  not  permit  to  go  unchallenged.  Since  the 
Jykvretary  himself  chose  this  means  to  give  to  the  public  a  bitter  attack  upon 
hu'.  It  Is  but  common  fairness  and  justice,  and  I,  therefore,  accordingly  request 
thjit  the  same  office  should  give  to  the  public  this  statement  of  mine  which  is 
''•'^^i^med  to  show  the  same  intelligent  men  and  women,  the  only  forum  now 
^Tt  ti»  me,  the  character  of  the  issues  made  by  those  who  are  opposed  to  me 
and  my  views,  the  extent  to  which  they  go  and  the  methods  which  they  employ 
**'  supi>ort  and  maintain  a  system  which  well-advised  opinion  pronounces  bad. 
:hh!  which  those  most  familiar  with  it  know  has  necessarily  and  Inevitably  led 
*"»  injustice  in  the  Army. 

Tlie  St»oretary  of  War  says : 

*  My  own  acquaintance  with  the  course  of  military  justice  (gathered,  as  it 
*v  from  the  large  number  of  cases  which  in  the  regular  routine  corae  to  nie 
*or  final  action),  convinces  me  that  the  conditions  Implied  by  these  recent  com- 
{►laints  ilo  not  exist  and  had  not  existed." 

This  is  the  Swretary  of  War's  opinion.  It  is  based  upon  Inadequate  evidence, 
ven-  limited  observation,  and  the  statements  of  biased  witnesses.  It  is 
♦  :.onJ:^  to  say  that  under  the  existing  system  the  Secretary  of  War  sees  and 
rnk»>«  action  only  upon  that  relatively  insignificant  number  of  cases  which  are 
rMfiuin^l  under  existing  law  to  go  to  the  President  for  confirmation.  These 
fen-  c$is4*:4  consist  for  the  most  part  of  sentences  of  dismissal  of  commissioned 
officers.  These  are  not  the  class  of  cases  in  which  appear  the  injustice  of  which 
I  comphiin.  The  court-martial  system  Is  such  and  the  regard  for  rank  In  the 
Army  Is  such  that  a  commissioned  officer  appears  before  a  court-martlnl  to 
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far  better  advantage  than  does  a  private  soldier.  The  Secretary  of  War  be- 
lieves that  conditions  of  injustice  do  not  exist  When  he  denied  this  depart- 
ment the  revisory  power  over  all  courts-martial  cases,  he  denied  himself  the 
opportunity  to  keep  In  touch  with  the  administration  of  justice  throughout 
the  Army,  and  he  speaks  from  the  knowledge  obtained  from  only  a  part  of 
the  cases  of  conmiissioned  officers  tried,  and  from  those  alone  who  are  inter- 
ested In  supporting  the  existing  system.  I  say  tlie  system  does  not  do  justi^'o. 
It  does  injustice — gross,  terrible,  spirit-crushing  injustice.  Evidence  of  it  is 
on  every  hand  to  those  who  will  but  see.  The  records  of  this  office  reek  with  it 
Tho  organization  of  the  clemency  board  now  sitting  daily  and  daily  recom- 
meiidlng  clemency  in  a  hundred  cases  is  a  confession  of  It  Clemency,  however, 
can  never  efface  the  Injustice  done.  In  my  judgment  the  Army  will  never  hold 
the  plnc(*  it  ought  to  hold  in  the  faith  and  effectlons  of  our  people,  until  the 
mnclilnery  for  doing  military  justice  be  humanized. 

The  statement  of  the  Judge  Advocate  (ienoral  is  a  dexterous  effort  to  divert 
public  attention  from  the  system  of  injustice,  which  he  defends,  and  the  pater- 
nity, of  which  he  proudly  proclaims,  to  mere  personal  differences  which  iire 
not,  or  must  soon  cense  to  be,  of  public  nmnient.  When,  in  so  far  as  it  i-^ 
nef'cssary  for  his  purpose  for  him  to  do  so,  he  discus  es  the  system,  he  be- 
come involved  in  inextricable  confusion  and  patent  inconsl  tencies.  In  one 
and  the  same  breath  he  declares  the  system  unusually  ex(*ellent  and  then  cow- 
plalns  that  Congress  has  failed  to  Impo^  e  upon  and  above  It  a  needed  organ 
empowered  to  subje<'t  It  to  legal  control ;  he  declares  that  the  military  law 
can  best  be  administered  in  the  field  and  with  virtual  finality,  and  yet  he  now 
admits  that  the  system  would  be  nnich  improved  by  the  e  tablishment  of  a 
departmental  appellate  i)ower;  he  contends  that  courts-martial  should  be  sub- 
ject, not  to  legal  control,  but  only  to  the  power  of  military  command,  but  tit 
the  .same  time  objects  to  assuming  the  respon^  ibility  for  the  outrageously  ex- 
cessive sentences  awarded  when  eourts  and  conmianding  officers  go  wrong  with- 
out legal  restraint ;  he  admits  that  our  soldiery  must  be  hurriedly  drawn  fnmi 
civilian  life  and  from  th(»  liberal  operations  of  the  civil  code,  but  assumes  that 
for  such  reason  the  military  eo<le  mu.st  be  the  more  concentrate<lly  applied : 
he  argues  that  since  tlie  soldier  must  on  occasion  yield  up  his  life  on  the  battle 
field,  he  should  not  be  heard  to  complain  if  it  be  taken  away  by  these  "  courts 
of  chivalry  and  honor,*'  applying  not  the  mwlern  rules  of  right,  but  the 
medirpval  principles  that  g«»verned  over  loid  and  armed  retainer;  he  .says  thai 
the  officers  who  ^lt  In  judgment  upon  the  private  soldiery  can  not  be  consid- 
ered military  zealots,  since  the  civilian  clothes  they  doffed  are  not  yet  out  of 
style,  but  In  the  next  paragraph  asserts  that  they  are  stei^^ed  In  military 
appreciations  and  are  more  competent  In  their  place  to  do  justice  than  am  I. 
denominated  a  humane  critic,  inexperienced  in  military  requirements:  di  - 
agreeing  with  the  Secretary  of  War  who  asserted  the  contrary,  he  says  that 
my  briefs  were  not  addressed  primarily  to  the  desirability  of  the  power  of  d'*- 
partmental  review,  but  to  the  (|uesti(m  whether  such  power  had  actimlly  been 
granted,  and  then  elsewhere  he  accu  es  me  of  endeavoring  to  meet  the  exigem 
newssity  of  review  by  an  earnest  plea  based  on  (»xrHMliency,  rather  than  on 
reas(»n  or  the  language  of  the  statute. 

He  misstates  the  issue  by  asserting  that,  a<'cording  to  my  views.  Gen.  IVr  hiiii: 
in  the  battle  of  the  Argonne  could  not  have  subjected  one  of  his  men  t(»  court- 
martial  without  the  concurrence  of  his  judge  advocate,  whereas  such  a  (iue.«<tion 
is  clearly  not  involved;  all  that  i'  involved — and  that  much  is  fundamentally  in- 
volved— is  that  the  charges  .should  not  be  ordered  to  trial  until  thi*  Judge  advocate 
could  say  that  as  a  matter  of  law  the  charges  •  utli<iently  alleg*'  an  offense* 
known  to  the  law,  and  that  there  is  reasonable  ground  to  believe  they  can  he 
sustained.  The  issue  Is  whether  the  convetiing  authority,  the  court,  and  the 
officer  orderitig  the  execution  shall  be  a  law  unto  themselves,  or  whether  they 
shall  be  re-strained  by  aiul  rtn^uired  to  keep  within  the  limits  prescrlbetl  by 
established  principles  of  law;  whether  military  justice  shall  be  governed  by 
the  power  of  military  connnand  or  whether  it  shall  be  the  resiUt  of  the  ap- 
plication of  legal  principles.  Asserting  at  one  moment  there  is  but  a  small 
margin  of  controversy  between  us.  he  conce<les  at  the  next  that  we  are  sep- 
arated by  a  world-wide  gulf  of  principles.  He  insl^ts  that  courts-martial 
shall  be  subjected  from  beginning  to  end  to  the  power  of  military  command, 
and  I  declare  that  military  justice  can  never  be  done  with  assurance,  unless 
they  be  made  responsible  to  applie<l  principles  of  law  alone,  and  answerable 
to  no  commander. 
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In  his  statement  the  Judge  Advocate  General  rec<)j?nlzes  some  deficiencies  to 
whicli  he  has  been  peculiarly  blind  ever  before,  and  concurs,  verbally  nt  least, 
in  remedies  which  he  has  ever  hitherto  opposed.  He  says  th  it  I  contend  that 
the  great  fault  with  the  system  is  to  be  found  In  the  lack  of  departmental  power 
to  re\-lew  courts-martial  proceedings  and  to  modify  or  reverse  unlawful  Judg- 
ments. I  have  ever  contended  that  this  was  one  great  fault,  but  not  the  only 
one.  As  to  that  one  fault,  he  now  says  that  he  agrees  wHh  nie  and  that  there 
is  no  controversy  about  it.  But  when  did  he  become  of  that  mind?  In  No- 
vember, 1917,  he  went  out  of  his  way  to  reverse  the  opinion  rendered  by  this 
office,  and  Insisted  upon  misconstruing  out  of  existing  law  that  very  power 
which  this  office  had  fairly  found  there;  in  doing  so  he  not  only  denied  that 
the  jHjwer  was  to  be  found  in  existing  law  but  contended  there  was  nothing 
wrong  with  the  absence  of  such  a  power,  and  also  not  only  that  there  was  not 
but,  in  effect,  that  there  ought  not  to  be  in  this  department  any  such  power 
of  review.  He  has  constantly  voiced  that  view  and  acted  accordingly.  In 
his  instant  statement  he  argues  that  a  commanding  officer,  In  subjecting  his 
men  to  courts-martial,  should  suffer  no  legal  restraint,  and  argues  as  a 
practicality  that  such  legal  restraint  would  work  the  destruction  of  all  dis- 
cipline. In  his  instant  statement  he  contends  that  the  puri)ose  of  the  Army  is 
not  to  maintain  justice,  but  to  procure  victory,  as  though  the  one  can  be 
achieved  only  at  the  sacrifice  of  the  other;  I  say  that  there  can  be  no  discipline 
in  any  army  without  justice,  and  that  the  efficiency  of  our  arms  will  ever  be 
dependent  upon  the  8en.se  of  our  soldiery  that  they  can  exi)ect  justice. 

The  Judge  Advocate  General  says  that  he  was  so  much  in  favor  of  establish- 
ing an  appellate  power  over  these  unjust  judgments  that  in  January,  191S,  he 
submitted  a  draft  of  legislation  for  that  purpose,  which  the  committees  of 
Congress  permitted  to  die.  It  would  be  well  for  those  who  are  lntereste<l  to 
look  up  that  bill.  It  Is  well  that  that  bill  was  not  taken  seriously.  Tiiat  bill 
would  have  virtually  put  this  appellate  power,  not  In  the  hands  of  the  Presi- 
dent, but  in  the  hands  of  the  Chief  of  Staff,  the  highest  military  official,  whose 
every  instinct  and  element  of  training  is  ultramllltary,  axk  official  who  can  not 
be  actuated  by  the  more  lenient  views  which  characterize  those  familiar  with 
legal  principles  or  8kille<i  in  the  administration  of  justice.  It  would  have 
authorized  the  setting  aside  of  an  acquittal,  the  changing  of  a  finding  of  In- 
nocence to  one  of  guilt,  and  the  substitution  of  a  heavier  penalty  for  a  lighter 
one  awarded  by  a  court.  All  this  is  consonant  with  the  prevailing  tendency  of 
military  practice. 

But  did  the  Judge  Advocate  General  make  a  bona  fide  effort  toward  the 
establishment  of  such  an  appellate  power?  Not  only  did  he  go  out  of  his  way 
to  misconstrue  that  power  out  of  the  existing  statutes,  not  only  did  he  voice 
the  view  that  tlie  military  code  was  one  that  could  be  most  fittingly  admin- 
istered in  the  field,  but  there  Is  another  evidentiary  circumstance  that  brings 
to  my  mind  the  absolute  conviction  that  his  efforts  were  not  in  good  faith  and 
were  simply  designed  to  allay  public  apprehension  and  inquiry.  Shortly  after 
he  submitted  this  legislation  to  the  committees  of  Congress,  he  took  occasion 
to  address  a  letter  to  the  senior  officer  of  the  Judge  Advocate  General's  Depart- 
ment in  France,  in  which  he  said,  with  reference  to  an  administrative  palliative 
which  he  had  adopted  as  a  remedy,  that  It  was  necessar>'  to  do  something  to 
head  off  a  threatened  congressional  investigation,  to  .<«ilence  criticism,  and  to 
prevent  talk  about  the  establishment  of  courts  of  appeal,  and  to  make  It  appear 
to  the  soldier  that  he  did  get  some  kind  of  revision  of  his  proceedings  other 
than  the  revision  at  field  headquarters.  It  is  significant  also  that  his  Interest 
was  not  such  as  to  produce  subsequent  effort  to  secure  the  enactment  of  this 
legislation. 

It  may  well  be  that,  now  the  constraint  is  removed  which  seemed  to  him  to 
oblige  him  to  take  an  opposite  course,  the  Judge  Advocate  General  reverts  to 
his  first  view  which  he  on  one  oc*casion  expressed  as  one  of  honest  intellectual 
approval  of  the  effort  that  our  office  was  making  to  establish  such  an  appellate 
power  in  the  department.  That  effort  was  niadt?  near  the  beginning  of  the  war 
in  the  latter  days  of  October,  1917,  and,  with  the  concurrence  of  every  officer 
serving  at  that  time  In  this  department,  we  deduced  out  of  1199,  Revised 
Statutes,  that  power.  These  vlew^•.  of  this  office  wer**  einbodieil  Iti  an  oflice 
opinion  to  the  Secretary  of  War  dated  November  10,  1917.  It  is  of  this  opinion 
thflt  Gen.  Crowder  In  his  statement  says : 

"Indeed,  the  first  time  I  was  advised  of  such  a  view  was  in  November,  1917, 
on  the  occasion  of  his  presenting  to  you — not  through  me  and  entirely  without 
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consulting  me — the  first  of  the  elnborate  briefs  of  which  so  much  has  been 
iiinde." 

Ami  it  is  of  this  same  brief  that  he  later  refers  to  In  the  statement  as  one 
*'  urging  a  revolution  in  the  military  system  anrt  his  circulation  of  a  document 
of  such  grave  c-onsequences  among  every  officer  In  my  office  without  giving  me 
the  slightest  information  of  his  efforts."  The  statements  are  at  variance  with 
the  facts.  When  I  came  to  be  the  head  of  this  office  in  the  latter  days  of  August 
1917,  Gen.  Crowder  at  that  time,  doubtless  placing  in  me  the  utmost  conlldence. 
came  to  me  and  said  that  he  never  intended  to  return  to  this  office  again ;  that 
he  had  always  aspired  to  a  line  command  and  that  he  Intended  to  use  his  office 
of  Provost  Marshal  General  in  the  raising  of  this  new  Army  to  secure  for  him- 
self a  field  conunand.  He  told  me  to  manage  the  office  In  my  own  way  and 
without  further  reference  to  him. 

I  particularly  asked  whether  I  should  consult  him  upon  matters  of  general 
l)olicy,  and  especially  upon  appointments,  of  which  many  would  have  to  be 
made.  He  said.  **  No,"  but  added,  "  If  I  should  wish  the  appointment  of  any 
particular  judsc  advocate  for  niv  s|M»cij!l  purposes.  1  will  let  you  know."  The 
study  and  preparation  for  the  opinion  establishing  the  revisory  power  were  par- 
ticipated in  by  all  the  officers,  covered  a  period  of  two  or  three  weeks,  and 
required  many  office  conferences.  One  day  while  I  was  at  one  of  the  conferences 
Gen.  ('rowder  appeared  in  tiie  adja<ent  room  aiul  took  uji  willi  me  some  matter 
of  common  interest.  I  t(M)k  that  ficcasiou  to  tell  him  what  the  office  was  then  en- 
gaged upon  and  the  subject  of  the  ccmference  in  the  next  room.  I  explained  to 
him  the  necessity  of  discovering  some  means  for  correcting  the  grave  injustice 
done  to  a  large  number  of  noncommissioned  officers  who  had  been  very  unjustly 
tried  and  convicted  in  Texas,  the  record  of  which  trial  had  just  reached  the 
office.  I  told  him  my  view  that  with  the  new  Army  it  was  absolutely  essential 
to  establish  some  such  revisory  power  and  that  I  was  delighted  to  find  that  the 
office  was  about  to  agree  unanimously  that  section  1199,  Revised  Statutes,  was 
designed  for  that  very  purpose.  His  reply  to  me,  in  words  that  are  impressed 
upon  my  memory,  was: 

"  I  approve  heartily  of  your  effort  Go  ahead  and  put  it  over.  I  suspect, 
however,  that  you  may  find  some  difficulty  with  the  military  men  arising  out  of 
article  37." 

He  then  adverted  to  the  fact  that  he  himself  had  drafted  and  had  had  enacted 
that  particular  article,  and  added  that,  of  course,  it  was  never  designed  to 
prevent  any  such  iKJwer.  I  th<»n  returned  to  the  conference  and  announced  to 
my  associates  that  Gen.  C'rowder  had  siwken  with  approval  of  our  course. 
I'nder  my  instructions,  I  did  not  have  to  consult  him.  and  did  so  only  because 
It  was  convenient  and  appropriate  for  me  to  do  so  on  this  occasion. 

I  knew  of  no  chang(»  of  attitud*^  in  him  until  shortly  thereafter  I  was  advise<l 
in  the  department  that  h<»  was  preparing  a  brief  in  opposition  to  the  office 
view,  and  two  or  three  days  thereaftcT  he  resumed  charge  of  the  office  and 
filed  the  brief.  When  I  found  this  to  be  so,  I  went  to  Gen.  Crowder  and 
accosted  him  about  his  chjinge  of  altitude.     In  explanathm  thereof  he  said: 

"Ansell,  I  had  to  go  back  on  you.  T  am  sorry,  but  it  was  necessary  to  do  It 
in  order  to  sjive  my  otflcial  reputation." 

He  then  added  that  he  was  neariiig  the  end  of  his  service;  that  he  could  not 
afford  to  be  held  responsible  for  the  injustice  that  had  gone  on,  if  th<«  existing, 
law  could  have  been  construed  to  prevent  it.  He  further  adverte<l  to  the  fact 
that  fixing  such  a  responsibility  upon  him  would  injure  his  cjireer  in  this  war. 
Tpon  my  having  told  Idm  that  T  was  unable  to  scm*  how  he  was  responsible  for 
a  practice  that  had  continue<l  for  m^arly  40  years,  he  went  on  to  say  that  the 
Secretary  of  War  ht»M  him  i)ersonally  responsible:  that  the  Secretary  of  War 
had  seen  1dm  at  the  Army  and  Navy  Club  shortly  after  I  had  file<l  my  opinion 
and  had  "  upbraided  "  him  for  sitting  by  during  the  time  that  he  had  l>een 
Judge  Advocate  General  an<l  permitting  this  injustice  to  go  uncorrected;  that 
the  Secretary  had  particularly  asked  hlni  how  long  he  had  been  Judge  Advocate 
(General  and  charged  him  with  his  failure  to  seek  a  remedy  for  the  situation 
which  I  had  presented.  Gen.  Crowder  then  said  that,  humiliated  by  such 
imputation,  he  had  gone*  back  to  the  Provost  Marshal  General's  office,  had  con- 
sulted some  of  his  friends  tliere,  and  had  decided  that  it  was  necessarj'  for  his 
self-protection  to  oppo.se  tlie  opinion  this  office  had  written  and  the  effort  It 
had  made  to  establish  this  power,  and  that  two  of  the  officers  there  had  helped 
him  to  prepare  the  coimter  memorandum. 
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It  is  obvious  that  Gen.  Crowder  committed  himself  to  the  opposing  view,  a 
view  which  he  has  ever  thereafter  maintained,  out  of  a  mistaken  notion  of  the 
necessity  of  self-pn>tection  and  a  desire  to  sooUie  his  wounded  pride. 

(Wi\,  Crowder  further  says  that  the  order  appointing:  nie  Acting  Judjre  Advo- 
cate General,  and  sul>sequently  revoked,  had  never  been  published,  but  was 
obtained  by  me  from  the  Chief  of  Staff  without  consulting:  the  Secretary  (»f 
War  and  without  his  knowle<lKe.    With  respect  to  this  order,  he  says : 

"  Gen.  Ansell  asked  me  in  a  formal  written  memorandum  to  help  him  secure 
an  orrler  appointing  him  Acting  Judge  Advocate  General  in  charge  of  my  func- 
tions. I  did  not  wish  to  be  relieved  but  did  not  wish  to  embarrass  you.  I 
tht»refore  replied  in  writing  that  he  could  take  the  mutter  up  directly  with  the 
Secretary  04  War  in  his  own  way.  He  did  not  take  the  matter  up  with  the 
Se<Tetary  of  War  in  his  own  way.  He  did  with  the  Acting  Chief  of  Staff,  with 
the  remark  that  I  concurred.  Upon  this  showing  the  Chief  of  Staff  marked 
th»*  draft  of  an  order  that  Gen.  Ansell  had  prepared  for  suspended  publication. 
By  accident  I  learned  of  this  order." 

This  statement  reproduces  a  story  far  different  from  what  actually  occurred. 
The  facts  are  these :  Col.  White,  the  executive  officer  of  the  department,  called 
my  attention  to  the  fact  that  I  was  directing  the  policy  of  the  office  and  exer- 
cising sole  power,  but  had  never  been  designated  so  to  do  under  section  1132, 
R**vised  Statutes,  and  that  for  my  protection  I  should  place  the  matter  before 
the  department  and  suggest  that  I  be  designateil  in  accordance  with  the 
statute.  I  told  him  that  I  ought  to  confer  with  Gen.  Crowder,  called  up  his 
office  on  the  telephone  and  found  that  he  was  out,  and  then  wrote  a  memoran- 
dum, the  purpose  of  which  was  not  to  help  me  secure  an  order  for  my  own 
benefit  but  to  present  an  official  situation  to  him  as  it  had  been  presente<I 
to  me.  I  recommende<l  for  purely  official  reasons  that  such  an  order  should 
issue,  and  asked  whether  or  not  he  concurred.  He  replied  by  memorandum, 
saying: 

'*  it  will  be  entirely  agreeable  to  me  to  have  you  take  up  directly  and  in  your 
own  way  with  the  Secretary  of  War  the  subject  matter  of  your  letter  of 
yesterday." 

It  never  occurred  to  me  that  this  language  was  not  other  than  frank  and 
t-andld,  and  that  his  agreement  was  conditioned  upon  i>prsonal  presentation 
to  the  Secretary  of  War.  I  took  It  up,  as  I  took  up  all  other  official  business, 
except  when  the  Secretary  of  War  had  manifesteti  a  desire  for  personal  con- 
ference; that  la,  I  filed  a  memorandum  with  the  Chief  of  Staff,  in  which  I  used 
the  language  of  Cren.  Crowder,  and  In  due  course  I  was  furnished  with  a  type- 
written copy  of  the  order,  signed  by  the  Chief  of  Staff,  by  order  of  the  Secre- 
tary of  War-  I  know  nothing  about  any  mark  on  the  order  f(?r  susi)ended  pub- 
lication, nor  do  I  know  what  that  term  means.  I  only  know  that  I  got  the  usual 
typewritten  copy  of  the  order.  I  saw  nobody  in  person  on  the  subject.  Every- 
thing was  done  officially  and  by  written  memorandum.  Surely  (Jen.  Crowder 
will  not  now  deny  that  he  concurreii  In  the  step  taken — namely,  that  I  should 
be  designated  by  orcfer  to  control  the  policy  of  the  office,  since  I  was  responsible 
for  all  the  work — and  he  can  not  deny  that  In  such  matters  the  Chief  of  Staff 
acts  for  the  Secretary  of  War,  and  that  regulations  require  that  normal  trans- 
action of  business  through  him. 

A  reference  to  the  order  itself  will  show  that  It  is  not  in  the  form  in  which  I 
recommende<l  it  but  that  it  prr)ceeds  to  confirm  the  verbal  directions  which  It 
was  assumed  the  Secretary  of  War  had  previously  given.     The  language  of  the 

order  is  this : 

•*By  dlrec'tion  of  the  President  and  in  accordance  with  section  32  of  the  Re- 
view!'statutes,  the  verbal  orders  of  the  Secretarj^  of  War  of  the  date  of  August 
11.  1917,  designating  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate,  National 
Army,  as  Acting  Judge  Advocate  General  of  the  Army  are  hereby  confirmed  and 
made  of  record,  and  he  will  continue  to  take  charge  of  the  office  and  perform 
the  duties  of  the  Judge  Advocate  General  of  the  Army  until  further  orders 
and  during  the  absence  of  the  chief  of  that  bureau  upon  other  duty." 

Gen.  Crowder  says  nothing  from  the  truth  than  that  I  was  relieved  from 
dutv  in  connection  with  the  administration  of  military  Justice  when  I  filed 
the' original  brief.  He  surely  can  not  mean  this.  He  returned  ;it  that  time, 
tfjuk  over  the  duties  of  the  office,  and  sent  all  matters  to  my  desk  for  my  views 
and  supervision  before  presentation  to  him,  except  matters  affec*tlng  military 
justice.  He  established  for  the  officer  In  charge  of  that  division  of  work 
a  direct  relation  and  channel  of  Intercourse  whereby  the  work  of  the  Divi- 
sion of  Military  Justice  was  not  subjected  to  my  supervision  or  to  that  of 
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Col.  Mayes,  my  iiuniediate  assistant.  Roth  Col.  Mayes  and  I  believetl  that  Vm 
method  of  office  administration  of  military  justice  was  bad,  and  on  April  15. 
just  before  saillnjr  for  France,  having  been  invite<l  by  Gen.  Crowder  to  express 
my  vews  uiwn  the  management  of  the  office,  I  frankly  told  him  so.  The  fnct 
is,  from  the  middle  of  November,  1917,  until  the  19th  day  of  April,  1918,  wlien 
I  left  for  Europe,  I  had  n(»thing  to  do  with  the  administration  of  military  jus- 
tice and,  of  course,  nothing  to  do  with  It  until  after  my  return. 

I  have  not  shared  the  view  that  the  department  has  done  all  it  could  under  ex 
Isting  law.  I  so  organized  this  office  as  to  achieve  much  in  spite  of  the  law 
as  the  department  has  construed  it  and  in  spite  of  the  departmental  practice 
and  orders.  I  have  at  all  times  insisted  upon  the  location  of  revisory  i>ower  in 
this  department,  and  I  have  sjiid,  and  said  in  the  beginning,  that  w^iile  I  prof(*r 
that  that  iM)wer  be  located  in  the  highest  law  officer  of  the  Army,  I  was  content 
to  have  it  located  in  the  department  somewhere.  This  was  not  done.  From  the 
time  of  Gen.  Crowder's  return  to  the  office  in  November,  1917,  to  the  time  I 
left  for  Europe  in  April,  191S,  I  urged  in  several  memoranda  the  necessity 
of  closer  supervision  of  courts-martial  pro<?edure. 

I  tiled  a  report  upon  returning  from  Europe  that  indicated  to  my  mind 
what  I  once  said  to  the  Secretary  of  War,  that  the  enlisted  man  in  our 
Army  rtveives  less  protection  before  a  court-martial  than  an  enlisted  man  in 
any  other  army  with  which  we  were  as.sociated.  I  organized  two  l>oards  of 
review  in  this  office,  hut  they  were  limittxl  by  orders  of  the  War  rH»parimoni 
to  giving  advice.  I  instructed  the  reviewing  officers  of  this  departniefir  ihtm- 
selves  to  submit  cases  for  clemency  upon  their  Initiative,  notwithstanding  ihc 
fact  that  by  general  orders  of  the  War  Department  this  department  was  lim- 
ited to  advising  simply  ui)on  the  question  of  legality  and  clemency,  considera- 
tion could  be  had  only  upon  application,  and  application  could  be  had  only  once 
In  six  months. 

If  responsibility  for  such  mnladminlstratlon  as  has  exlste»l  In  this  office  lJ* 
to  be  locate<l,  it  must  be  located  first  upon  the  Secretary  of  War.  He  specially 
Instructed  me  in  November  that  no  matters  of  particular  importance,  no  matter 
concerning  the  policies  of  the  office,  and  no  matters  concerning  ap[.olntni(nts 
sliould  be  dealt  with  by  me,  except  with  the  api»roval  of  the  Judge  AdvcK-atf 
General  hlmsolf.  The  difficulties  of  administration  have  been  due  to  the  fict 
that  I  have  been  in  fact  responsible  for  tlie  output,  but  have  had  no  authority 
of  dlHH'tion  or  choice  of  help  and  means.  That  authority  was  resei-vod  for 
Gen.  (Crowder,  who  had  but  little  time  and  attention  for  this  office.  Hc»  Knew 
little  or  nothing  about  the  administration  of  tliis  office  during  this  war  ;  n«I 
was  entirely  absorbed  and  consumed  in  hN  other  duties.  Thouirji  chargt^l  !»y 
the  Secretary  of  War  with  the  policies  of  this  office,  he  was  at  the  same  \\vax' 
the  jn-ovost  marshal  general,  member  of  tlie  war  council,  and,  as  it  was  termed 
in  the'  department  for  a  while,  legislative  liaison  officer.  It  was  ira]M»ssihio 
for  one  man  to  be  both  provost  marshal  general,  judge  advocate  general  <if  the 
Army,  and  war  counsellor  and  do  his  duty  by  either  place,  and  this  I  clearly 
showed  him  wlien  in  November.  1917.  I  asked  for  the  issuance  of  an  order 
und«»r  section  118*J  desiynatlng  me,  the  senior  officer  In  the  office,  as  in  charge 
of  the  iM)li(ies  of  this  office.  It  wms  a  case  in  which  Gen.  Crowder  d<*sireil 
and  the  Swretary  of  War  permitted  him  to  assume  more  duties,  duties  that 
were  in  no  .«<ense  related,  than  a  man  of  grea-er  capacity  than  Gen.  Crowder 
could  carry.  This  was  bnd  administration,  operatwl  to  the  great  Injury  of  this 
department.    It  proved  an  insuperable  obstacle. 

(Jen.  Crowder  takes  credit  that  the  existing  clemency  board,  upon  which  1 
A\]\  still  held  !is  the  i>resi(!ent,  wns  established  by  him  upon  his  return  to  thl< 
office,  as  though  he  discovered  the  situation  lu^c^ssitatlng  it.  As  a  matter  of 
fact  that  Tioard  cana*  about  from  a  report  that  I  tiled  with  the  Secretary  of  War 
during  Gen.  Crowder's  ab.sence — a  report  showing  that  the  situation  was  fast 
growing  intolerable,  due  to  the  more  strenuous  efforts  that  were  being  made  t** 
maintain  a  certain  ri-^id  standard  of  discipline  after  the  .signing  of  the  nnnlstiee. 

I  urn  ch.'U'Lr'Hl  wth  belntr  a  new  convert  to  these  vij»ws,  and  tliat  during  the 
nnislim  of  the  Articles  of  War  and  liefore  I  C(>nlributed  no  constructive  id<  as. 
Tlic  \iews  I  now  hoh!  T  have  held  since  my  cadet  days.  I  held  them  and  ex- 
pressed them  through<mt  my  seven  years  of  instructorship  at  West  Point,  I 
held  them  mni  i)iaetieed  then),  so  far  as  able.  In  my  company,  as  those  who 
served  with  nje  would  ti»stify.  In  1906,  in  the  celebrated  case  of  Grafton  against 
the  riiit^'d  ST:itrs.  then  pending  in  th"  Snj)renu*  Court.  (Jrafton,  the  soldier 
api)ellant.  having  no  money  for  the  employment  of  counsel,  I  asked  the  permls- 
sicni   of   the  War   Department   to   represent    him   as   etmnsel.   inasmuch    as   I 
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desired  to  establish  In  that  case  what  I  think  the  court  did  establish,  thit 
'•ourts-marUal  are  subject  to  the  great  principles  of  the  bill  of  rights.  Gen. 
Crowder  himself  must  remember  my  corresipondence  with  him  In  1911,  In  which 
I  expressed  the  opinion  that  the  revision  proposed  by  him  was  not  sufficiently 
liberal,  and  he  must  remember  also — and  if  he  does  not  others  will — that 
upon  the  few  occasions  when  I  had  an  opportunity  on  evenings  to  assist  in 
the  revision  of  the  manual  I  always  insisted  ui)on  a  liberalization.  I  recall 
one  instance  welL  The  old  rule  of  the  manual  was  that  the  court,  upon  sus- 
taining a  plea  in  bar  of  trial,  would  submit  their  ruling  to  the  convening 
authority  and  take  his  orders  thereon,  and  I  contended  that  the  court  should 
not  be  thus  interfered  with,  and  that  a  court,  upon  a  final  sustaining  of  a  plea 
in  bar  of  trial  should  not  be  ordered  to  proceed,  but  that  their  Judgment  should 
dispose  of  the  proceeding  and  operate  like  an  acquittal  as  against  double 
Jeopardy,  and  this  view  after  much  resistance  was  but  partially  adopted  in  the 
present  manual.  It  ought  to  be  said,  however,  that  at  no  time,  until  I  cama 
to  the  command  of  the  office,  were  courts-martial  matters  a  part  of  my  duty,  I 
was  assigned  to  an  entirely  different  and  unrelated  class  of  work. 

I  think  a  comparison  of  the  military  code  in  Its  present  form  with  the  form 
In  which  it  existed  prior  to  1916  will  show  that  the  so-called  amendment  of  the 
<!fKle,  for  which  Gen.  Crowder  claims  great  credit,  introduced  not  one  single 
systemic  change  and  not  one  single  liberal  feature,  but,  on  the  other  hand.  Im- 
ported more  of  the  old  Idea  that  a  court-martial  is  a  court  of  chivalry  and 
honor,  not  governed  by  ordinary  rules  of  law. 

Gen.  Crowder  says  that  all  the  facts  concerning  this  subject  are  now  to  be 
ascertained  upon  the  investigation  by  the  Inspector  General.  I  have  already 
notified  the  Inspector  General  that  I  would  take  no  part  in  that  invest ijratl on 
unless  compelled  to  for  the  reason  that  such  mutter  is  entirely  beyond  his 
jurisdiction,  and  for  the  further  reason  that  he  himself  is  absolutely  disquali- 
fied. It  w^as  of  him  and  his  office  that  I  spoke  when  I  said  in  my  brief  to  the 
Secretary  of  War  in  November,  1917,  that  the  views  of  the  Inspector  General 
of  the  Army,  together  with  those  of  others  of  your  military  advisers,  ar-e 
reactionary  and  savor  of  professional  absolutism.  I  stand  upon  one  side  of 
this  question  and  he  stands  uimn  the  other,  and  thus  we  have  stood  since  the 
beginning.  I  will  submit  to  no  such  unfair,  partial,  and  unjust  investiniitlon, 
and  I  have  so  expressed  myself  to  him  in  a  comnmnication  of  the  10th  instant, 
which  Is  as  follows : 

1.  You  state  no  specific  controversy  or  issue  which  you  are  to  investigate 
or  to  which  I  could  intelligently  address  a  statement  if  I  deemed  it  advi.sable 
so  to  do. 

2.  If,  as  seems  to  be  the  case,  the  investigaton  has  to  do  with  my  statement 
before  the  Senate  Committee  on  Military  Affairs,  that  statement  for  which  of 
ct>arse  I  am  responsible,  speaks  for  itself. 

3.  Above  all,  however,  it  is  my  Judgment  that  any  adequate  and  helpful  in- 
vpstigation  of  the  existing  system  of  military  justice  and  the  administration 
of  it  daring  this  war  falls  beyond  your  province.  That  subjet  my  attitude 
tow.-rd  it,  and  my  connection  with  It,  are  not,  when  fairly  considered,  particu- 
lar incidents  to  which  your  special  capacity  of  inquiry  can  be  proi)erly  applicMl, 
they  are  extra-departmental ;  they  Involve  fundamental  and  general  considera- 
tions of  law  and  Justice,  the  scope  of  which  can  not  justly  i)e  confined  to  the 
War  Department  or  any  bureau  of  it,  and  which  are  entirely  beyond  your  legal 
(•orapetencj*. 

4.  Besides,  whatever  of  controversy  has  arisen  upon  these  fundamental  con- 
siderations, concerning  which  I  have  given  exjiresslon  to  my  views,  directly 
involves  the  Secretary  of  War  vvhose  subordinate  you  are.  Even  more:  It 
directly  involves  you  and  your  office  as  well.  I  bog  to  remind  you  wh-t  the 
re<\>rd  will  show,  that  In  my  original  endeavor  made  near  the  beginning  of 
the  war  to  subject  courts-martial  to  departmental  supervision  and  control,  tho 
Secretary  of  War,  the  Assistant  (^hief  of  StnlT.  the  .Judge  Advocate  General 
and  the  Inspector  General  opposed.  I  had  occa^^lon  then,  in  a  brief  HUmI  with 
the  Secretary  of  War  and  read  into  my  recent  statement  before  the  conmiit^ee, 
to  i-omment  upon  the  views  of  these  ndlitary  advisers  of  the  Secretary  of  Wi'r 
and  to  pronounce  them  professional  absolutists  upon  this  question  of  military 
jurtice.  They  apd  you  stood  upon  the  o:\q  side  of  this  so-called  controversy 
and  I  upon  the  other.  I  can  not,  therefore,  but  regard  you  and  your  office  as 
disqualified  to  make  a  full,  fair,  and  impartial  investigation. 

5.  Knowing  nothing  specific  of  the  subject,  scope,  and  purpo.se  of  your  in- 
vestigation and  excepting,  as  I  do  and  for  the  rea.sons  given,  to  your  Jurisdic- 
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tlonal  (•oini)etency,  and  likewise  to  your  fair  qualificatioDs,  to  make  such  an 
investigation  ns  that  which  you  contemplate,  affecting  me,  I  am  not  IncllmMl 
to  have  aught  to  do  with  it,  voluntarily. 

Of  course,  this  subject  ought  t<»  be  Inveatigateil.  The  part  that  the  Secretary 
of  War  has  pUiye<l  in  it  ought  to  be  investigate*!.  The  part  that  the  Judjro 
Advocate  General  has  played  should  be  investigated;  and  I  myself  do  not  ask 
to  be  excuse<l  from  such  an  investigation :  <m  the  other  hand,  I  welcome  any 
fair  and  Impartial  and  helpful  investigation,  but  such  an  investigation,  to  bp 
helpfiU,  and  hnpartitil,  must  come  fnmi  without  the  War  Department, 

There  is  a  great  principle  In  the  ls.su(»  here,  and  I  have  pn»ferred  that  tlio 
<ilscussion  be  confined  to  a  discussion  of  principle,  but  It  Is  obvious  to  me  now 
that  I  am  under  attack  because  I  stood  for  a  principle,  because  I  opposed  the 
existing  system,  and  because  I  have  expressed  my  opinion  of  It,  that  It  Is  un- 
just, un-American,  and  ought  to  be  destroyed. 

S.  T.  Anseli. 

Mr,  Ansell.  I  also  request  that  Senator  Chamberlain's  statement 
made  upon  the  denial  of  his  request  that  my  statement  be  published 
be  put  in  the  record.  Also  that  my  statement  made  in  reply  to  a 
second  and  more  broadly  published  statement  of  the  Judge  Advocate 
General  and  Col.  Wigmore,  made  to  Senator  Chamberlain  publicly 
and  formally,  be  also  put  in  the  record. 

Senator  Lenroot.  Those  statements  may  be  inserted  in  the  record. 

The  statements  above  referred  to  arc  here  printed  in  full,  as  follow^ : 

March  19,  1019. 
Hon.  Xkwtox  D.  Bakeb, 

Secretary  of  War. 

Siu:  On  the  lOth  Instant  I  addressed  you  a  telegram  in  which  I  asked  that 
you  jrive  to  the  public  a  statement  made  by  Lieut.  Col.  (formerly  Gren.)  Samuel 
T.  Ansell,  In  reply  to  statements  made  by  you  yourself  and  by  Gen.  Crowder. 
the  Judjre  Advocate  General  of  the  Army,  In  which  you  both  gave  warm  support 
and  api)roval  to  the  present  court-martial  system,  and  In  which  Gen.  Crowder 
besides  Indulged  in  severe  personal  criticism  and  accusation  against  Gen. 
Ansell,  who  In  testimony  recently  given  before  the  Senate  Comndttee  on 
Mllltar>'  Affairs  had  condemned  the  existing  system  of  military  justice  and  the 
administration  under  It.  I  asked  you  to  make  the  statement  pubUc,  primarily 
because  It  was  a  clarifying  contribution  to  the  subject  now  agitating  the  people, 
to  which  the  people  are  entitled,  and,  secondarily,  because  it  was  only  fair  and 
Just  to  this  officer  that  you  should  do  so.  I  believed  that  you.  would  make  this 
statement  public,  and  do  so  immediately,  In  order  that  the  people  might  have 
the  opportunity  of  considering  It  as  nearly  contemporaneously  as  possible 
with  the  opposing  views  publicly  expressed  by  you  and  the  .Judge  Advocate 
General.    In  that  I  am  disappointed. 

I  have  just  received  from  you  the  following  telegram : 

**  Your  telegram  received.  More  than  a  year  ago  I  asked  of  the  Military 
Committees  of  both  the  Senate  and  House  legislation  to  correct  the  evils  in  the 
present  court-martial  system.  I  shall  renew  the  requefist  when  Congress  re- 
assembles. There  would  seem  to  be,  therefore,  no  controversy  on  the  merits 
of  the  subject.  Have  not  yet  seen  the  letter  In  question,  and  can  not  imagine 
any  reason  why  my  consideration  of  It  on  my  return  will  not  be  time  enough. 

"(Slcmed)  Xewtox  D.  Baker, 

"  Secrctanf  of  Warr 

It  is  painful  to  me,  Mr.  Secretary,  to  find  you  fencing  upon  a  question  which 
means  so  much  to  the  tens  of  thousands  of  enliste<l  men  who  have  suffered 
injustice  under  the  present  system,  a  question  which  means  so  much  to  you. 
the  Armv,  the  Nation.  In  the  Instant  telegram  you  say  that  more  than  a  year 
ago  you  "recognized  the  evils  of  the  present  court-martial  system  and  requeste<i 
legislation  to  correct  them,  and  that  inasmuch  as  you  intend  to  renew  that 
request,  there  can  be  no  controversy  on  the  merits  of  the  subject. 

Your  present  recognition  of  existing  evils  of  the  court-martial  system  Is 
strangely  Irreconcilable  with  your  published  statement  no  more  remote  than 
March  10.  In  that  statement  of  warm  approval  of  the  existing  system,  yon 
seemed  blind  to  any  deficiency.    You  say  therein : 
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"I  have  not  been  made  to  believe  by  a  pernfuil  of  these  complaints  that 
justice  Is  not  done  to-day  under  the  present  law,  or  has  not  been  done  during 
the  War  periofl,  and  my  acquaintance  with  the  course  of  military  Justice 
(^thered  as  It  Is  from  the  larpe  number  of  cases  which  in  the  regular 
routine  come  to  me  for  final  action)  convinces  me  that  the  conditions  Implied 
by  these  recent  complaints  do  not  exist  and  had  not  existe<l.'* 

You  further  say  that  you  are  "absolutely  confident  that  the  public  appre- 
hensions which  have  been  created  are  groundless."  And  then  you  put  the  cap- 
stone upon  5'our  monumental  confidence  In  the  system  by  further  saying: 

"  I  wish  to  convey  to  you  hei-e  the  assurance  of  my  entire  faith  that 
the  system  of  military  justice,  both  in  its  structure  as  organized  by  the  statutes 
of  Congress  and  the  President's  regulations,  and  in  Its  operation  as  adminis- 
tered during  the  war.  is  essentially  sound." 

And  finally  you  call  upon  the  Judge  Advocate  General  to  make  a  statement 
for  the  purpose  of  reassuring  the  people  who  "  must  not  be  left  to  believe  thai 
their  men  were  subjecte<l  to  a  system  that  did  not  fully  deserve*  the  terms  of 
law  and  justice " ;  and  then  you  conclude,  rather  lightly,  that  after  all,  it  is 
hut  "  a  simple  question  of  furnishing  the  facts,  for  when  they  are  furnished,  I 
am  positive  that  they  Mill  contain  the  most  ample  reassurances.'*  On  ^Tarch 
10  you  were  blind  to  any  deficiencies  in  the  existing  system:  as.  Indeed,  the 
evidence  abundantly  shows  you  have  been  deaf  throughout  the  war  to  com- 
plaints about  the  Inju-stice  of  this  system,  C(unplalnts  which  should  at  least 
have  challenged  your  earnest  attention,  rather  than  prov«»ked  your  undis- 
guised irritation. 

But,  as  you  say.  you  did  propose  certain  legislation  to  the  committees  which 
they  did  not  see  fit  to  recommend  for  enactment  and  which,  very  fortunately, 
did  not  l)ecome  law.  I  can  hardly  believe  that  that  bill,  preparwl  by  the 
Judge  Advocate  General  of  the  Army  and  submitted  by  you,  was  a  bona  fide 
effort  to  refonn  the  existing  sy.stem,  and  the  slightest  consideration  of  the  bill 
will  show  that  had  it  been  enacted  Into  law,  it  would  have  made  the  system 
even  more  rea<*tionary,  If  fx>ssible,  than  it  Is  now.  I  can  hardly  believe  that 
this  was  a  bona  tide  effort  at  reform,  because  you  already  had  had  an  oppor- 
tunity to  establish  in  your  department  a  legitimate  and  necessary  revisory 
I^ower  over,  and  supervision  of,  courts-martial  procedure.  Gen.  Ansell  was  at 
that  tmie  Acting  Judge  Advocate  General  of  the  Army,  and  his  opinions  were 
entitled  to  be  respected  as  such,  and  in  all  other  matters  they  were  so 
respected. 

In  order  to  keep  courts-martial  procedure  within  just  and  legal  limitations, 
he  wrote  an  office  opinion.  In  which  he  clearly  demonstrated  that  this  power  of 
^supervision  was  to  be  found  in  existing  law,  and  In  that  opinion  all  the  officers 
of  the  d'^partment,  among  whom  were  many  mo.st  distinguished  lawyers  from 
civil  life,  concurred.  And  yet,  In  order  that  that  opinion  might  be  overrule<l 
and  that  you  might  rely  upon  the  theory  that  you  were  entirely  without  power, 
you  either  ordered  or  permitted  Gen.  Crowder  himself,  who  was  not  at  that 
lime  connected  with  the  office,  to  return  thereto  and  write  for  you  an  over- 
ruling (»f>inion,  which  j'ou  approved,  and  in  doing  so  voluntarily  denied  that  It 
was  your  right  and  duty  under  existing  law  to  supervise  the  system.  You 
ajjproved  the  opinion  of  the  Judge  Advocate  General,  which  was  to  the  effect 
that  this  supervLsory  power  did  not  exist,  and,  furthermore,  ought  not  to  exist, 
inasmuch  as  the  law  military  is  the  kind  of  law  that  should  be  left  to  be  exe- 
t'UtHl  at  the  will  of  the  camp  commander.  If  you  had  really  desired  to  estab- 
lish a  legitimate  legal  supervision  of  courts-martial,  you  could  have  done  so 
:araply  by  approving  the  opinion  of  the  Acting  Judge  Advocate  General,  which 
was  not  a  iwrsonal  opinion,  but  was  an  office  opinion,  which  in  ordinary  course 
of  administration  would  have  been  adopted.  Advised  to  do  the  proper  thing 
l»y  y4mr  chief  law  officer,  and  having  been  shown  by  him  the  way  to  do  it,  you 
declined  to  do  so  upon  some  slight  legal  technicality.  This  is  evidence  to  me 
that  yon  did  not  desire  to  do  so. 

Yf>u  supplantetl  the  officer  who  had  seen  fit  to  call  to  your  attention  at  the 
fieglunlng  of  tlie  war  the  necessity  of  keeping  the  strictest  supervision  over 
nmrtK-martlal  procedure  by  an  officer  who  contended  that  such  supervision  was 
Dot  necessary  and  that  such  supervision  would  derogate  from  the  power  of  the 
commanding  officer  and  destroy  dLscipline.  You  elbowed  aside  the  one  officer 
who  even  then  had  the  courage  to  condemn  the  system  and  the  provision  to 
[to'mi  out  its  terrible  results.  Gen.  Ansell,  and  took  into  the  bosom  of  your  confi- 
den<-e  a  trio  of  men  who  are  pronounced  reactionaries — Gen.  Crowder,  the  then 
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Acting  Chief  of  Staff,  and  the  Inspector  General — the  last  named  of  whom  If 
even  this  day  engaged,  by  your  order,  in  a  so-called  "  investigation  "  designet), 
in  my  judgment,  to  destroy  the  man  who  exposed  the  injustice  of  the  present 
system.  You  accepted  those  views.  But,  in  order  that  any  future  responsi- 
bility might  be  shifted  from  your  shoulders  to  Congress,  you  presented  a  bill 
which,  even  if  you  did  not  your  advisers  did  know,  could  not  be  passed.  Your 
advisers  did  not  wish  any  modification  of  the  existing  system.  They  and  you 
declined  to  accept  the  views  of  the  Acting  Judge  Advocate  General  that  would 
have  gone  far  toward  alleviating  the  situation  on  the  ground  that  those  views 
were  not  fully  justified  by  the  letter  of  the  statute.  You  were  thus  solicitous 
that  your  power  be  found  in  the  letter  of  the  statute.  And  yet  in  the  very  bill 
proposed  you  asked  for  the  power  of  suspension  of  sentences,  when  you  were 
already  suspending  sentences  by  administrative  order  without  one  word  of 
legal  authority  therefor. 

There  is  another  evidentiary  circumstance  that  indicates  the  effort  was  not 
made  in  good  faith,  but  was  simply  designed  to  allay  public  apprehension  and 
inquiry  by  the  appearance  of  doing  something.  It  is  shown  by  the  records  of 
your  department  that  the  Judge  Advocate  General  of  the  Army,  in  correspond- 
ence with  the  senior  officer  of  his  department  in  France  shortly  thereafter, 
said,  with  respect  to  an  administrative  makeshift  which  he  had  proposed  for 
adoption,  and  which  you  did  adopt,  that  it  was  necessary  to  do  something  to 
head  off  a  threatened  congressional  investigation,  to  silence  criticism,  to  pre- 
vent talk  about  the  establishment  of  courts  of  appeal,  and  to  make  it  appear 
to  the  soldier  tlmt  he  did  get  some  kind  of  revision  of  his  proceedings  other 
than  the  revision  at  field  headquarters.  How  can  it  be  said  that  such  an  atti- 
tude of  mind  is  consistent  with  an  honest  desire  to  alleviate  the  situation? 
It  is  significant  also  that  your  interest  upon  this  subject  was  not  such  as  to 
produce  that  active  participation  of  the  department  wliich  characterizes  its 
efforts  when  it  desires  to  secure  legislation. 

Tbe  bill  to  which  you  refer  and  the  nonenactment  of  which  you  plead  as 
shifting  the  responsibility  for  the  maladministration  of  military  justice  from 
you  to  Congress,  if  honestly  submitted,  is  conclusive  evidence  that  you  your- 
self are  entirely  reactionary  or  that  you  have  been  imposed  upon  and  deceived 
by  advisers  who  are.  That  bill  is  Senate  3692,  and  provides,  so  far  as  imme- 
diately pertinent  to  this  discussion,  that  section  1199,  Revised  Statutes,  be 
amended  to  read  as  follows : 

"  The  Judge  Advocate  (leneral  shall  receive,  revise  and  cause  to  be  recorded 
the  proceo<liufrs  of  all  courts-nmrtisil.  courts  of  inquiry,  and  military  couiiuis- 
sions,  and  report  tliereon  to  the  President,  who  shall  have  power  to  disapprove, 
vacate  or  set  aside  any  finding,  in  whole  or  in  pjirt,  to  modify,  vacate,  or  S4*t 
aside  any  sentence,  in  whole  or  in  part,  and  to  direct  the  execution  of  such 
part  only  of  any  sentence  as  has  not  been  vacated  or  set  aside." 

Do  you  really  know,  Mr.  Secretary,  the  purjjose  and  legal  effect  of  tlmt 
bill?  In  the  first  place,  it  would  have  to  be  construed  together  with  that 
statute  wliich  makes  the  Chief  of  Staff  the  trusted  military  adviser  of  the 
President  and  Secretary  of  War,  whose  authority  he  habitually  exercis+s,  on 
the  one  hand,  nnd  places  him  in  supervision  and  control  of  all  bureau  oflloers. 
Including  the  Judge  Advocate  General  of  the  Army,  upon  the  other  hand.  The 
President's  power,  therefore,  as  a  matter  of  law,  over  the  control  of  courts- 
martial  cases  would  under  that  bill  be  habitually  exercised  by  the  Chief  of 
Staff,  an  ultramilltary  official,  without  the  slightest  competency  to  pa.ss  ujxm 
those  errors  of  law  which  prejudice  the  rights  of  the  accused  and  thereby  render 
it  necessary  to  modify  the  judgment,  and  with  a  disposition  to  disregard  such 
rights.  And,  also,  the  Chief  of  Staff,  and  not  the  President,  would  he  the  one 
to  exercise  this  power,  in  fact.  There  were  some  350.000  courts-martial  from 
the  time  we  raised  the  new  Army  until  July  1,  last.  Nobody  would  expect  the 
President  to  review  such  a  number  or  any  appreciable  part  of  them.  Nobo^ly, 
Indeed,  could  expect  the  Chief  of  Staff  himself  to  do  so.  The  work  would  have 
to  be  entrusted  to  some  military  minion.  Inexperienced  in  law  and  the  adniiuN- 
tratlon  of  justice,  and  whose  training  had  disqualified  him  for  .such  functions. 

The  Judge  Advocate  General,  when  he  appeared  representing  you  before  the 
Military  Committee,  admitted  that  this  would  be  the  course  of  administration 
and  contended  that  the  Chief  of  Staff  ought  to  have  that  power.  He  said  that 
that  was  necessarv  in  order  to  maintain  discipline. 

But  worse  than  this,  that  bill  would  authorize  the  Chief  of  Staff  to  dis- 
approve vacate,  and  set  aside  a  finding  of  "  not  guilty  "  and  .substitute  ujwn 
his  view  of  the  evidence  a  finding  of  his  own.    Notice,  the  language  is  that 
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Jie  simll  liave  the  power  to  dlKiiirpntvo,  vacate,  or  Het  aside  **  any  finding,"  and 
nUo  tn  xn<Mllfy,  vac'Kte,  or  st»t  aside  **  any  mnitenoe."  This  is  a  innver  whioli 
ou;:lit  iif>t  to  Ite  uninte<l  r(»  any  man,  and  I  feel  safe  in  sayin;:  will  never  I>c 
fn'anteil  Ity  (Nm^ress.  Tlds  alone  was  suMicient  not  only  t<>  condenm  the  bill 
In  the  udnd  at  Congress,  hnt  to  show  the  nttitnde  of  those  wiio  propositi  it. 
I>o  you  lK»lieve.  Mr.  Sivretary,  that  tlie  l*n»sident  of  the  TnittMi  States,  the 
Secretary  of  War,  the  Chief  of  Staff,  or  any  other  olllcial,  should  have  the 
power  to  set  aside  an  acfinlttal  and  substitute  for  It  a  conviction  or  to  set 
aside  «nie  S4>nten«v  and  substitute  for  It  a  harsher  (»ne,  or  to  s<*t  aside  a  Undine 
of  guilty  of  a  ^freatrrone?    That  is  what  the  bill  wbh-li  you  propos*»d  authorlzi's. 

Hut  the  bill  further  provides  "that  the  Tresldent  ni«y  return  nny  record 
throu;;h  the  n'vlewln^r  authority  to  tho  court  f«»r  conshleratlon  and  correctitui." 
This  |K>wer  is  on  a  par  with  and  suiipleniental  to  the  absolute  |H>wer  which  I 
liave  just  referri'il  ti».  If  the  Cldef  of  Staff  were  not  satlstltMl  with  a  Ihiding 
of  "  rii»t  jrullty,"  be  i-iadd  return  the  record  to  the  court-nmriial  with  instnic- 
tious  to  nmke  a  tlnclhm  of  ^nllty.  if  not  satlslled  with  a  ll;;bt  sent  en  -c  lie 
imuld  Instruct  tlie  court  to  awani  a  heavier  one.  IT  not  sjitisHel  with  a  lindin^ 
of  ;niilty  of  a  ndnor  offense,  ho  <'ould  Instruct  the  court  to  find  tin*  accused 
jniilty  of  a  more  serious  one.  I)o  you  believe  tlint  tlie  l •resilient,  the  Si»crciary 
of  War,  or  the  Chief  of  Stuff,  (U*  any  oilier  olUclal,  shouUi  have  sncli  power? 
If  you  stand  f<»r  that  bill  you  evidently  ilo. 

The  Jnd;re  Adv<»cate  (Jeiieral  who  appcnrcd  K'forc  th<*  connniitcH*  in  rep- 
resentation of  your  views  t(»stllle<l: 

"  I  want  the  President  aulhorlze<l  to  return  the  rcmnl  wM'-h  we  pM  here, 
back  throu;;h  the  convenlnj:  authority  to  the  trial  court,  and  ask  a  re<on- 
sideration  of  their  action  «o  that  he  may  procinMl,  if  he  desires,  upon  the 
n^vi<«Ki  findings  of  the  court,  and  thus  make  the  <'ourt  i)articlpate  with  him 
in  the  final  Jud;nnent." 

When  uskiHl  the  questbm  whetlier  a  i-omninndln^r  L'eneral  could  disai»prove 
u  finding;  of  not  Kullty  and  send  It  back,  he  said: 

*•  Yi's.  when  in  Ids  opinion  the  tlndlnir  Is  not  sustalneil  by  the  eviden«  e " ; 
and  be  :ir;ru<Kl  that  that  power  was  nei-essary  to  the  niainfeiiaiicc  nf  disripllne, 
w:i>  now  |Ntssessed  by  all  coniniatidin;;  olHeers  and  ouL'ht  tri  )u>  |Mis^f<v(>ii  by  tliC 
l'pc*«idiTit  and  Chief  of  Staff.  In  lurtiier  ariruincnt  siistalniii'.'  th:»t  view  h«« 
s;iid  with  n'sjMH't  t«»  cases  In  whicli  vi»ry  small  sentences  had  been  :iwanli«fl : 

-I  fbi  nut  kni»\v  anything;  that  I'ouhl  attack  discipline  ni*>re  if  the  imn- 
manilln^  u'cneral,  who  l.s  also  the  reviewiiifr  antliority,  or  the  Secret  a  rv  of 
U'lir.  or  the  l»n»sldent,  who  will  become  thi'  reviewing:  aulhr»rliy  nf  that 
rlass  iif  casi's  under  this  leirlslation.  i-ould  not  invite  the  attentieii  of  the  4'i»nrt 
!••  tlie  elTwt  of  such  a  sentenct*  uimiu  the  discipline  of  the  .Vrniy  ;:enerally. 
1  do  not  think  this  jwiwer  w«»iild  liave  survival  thr«iuu'hout  the  centuries  if 
it  wi-n*  InTrinvicjilly  wron;r." 

ohviiiusly  hi'  was  unaware  that  this  is  »»ne  of  the  few  inuritrics  in  which 
Mjeli  a  l»arbari<*  practi'i'  has  survived.  These  views  yon  doubtless  approved 
iT.nMiincIt  a-s  in  y«»nr  ietier  to  the  cninniittee  y«Mi  inviteii  if  t«»  iiear  tin'  views 
•  •f  till*  .ludi;*'  Advocjite  Ceiirral  in  explaiiaiion  jiiid  support  of  thi'  proposed 
le^lvlation. 

For  The  moment,  at  least,  you  now  <iincfive  lb:i!  tluTe  shonld  be  :i  pMWi-r 
of  re\i<ii»n.  That,  ti»  usi»  your  lani:ua.re,  i<  "  striPHirai,"  "  oi-LMiiic."  The 
lack  of  a  |irojM'r  r»»viMiry  jhimht  is  a  lai'k  of  leiral  cuiTrnj  :ii  ilu*  tup.  'I'lien* 
are  ninny  otlu-r  <let1ci«Micirs  of  ih«»  same  c!i;ira*'ter.  'I'lieii-  j-  :iii  n^-nlnie 
l."fw  of  ii'j.'al  ci»ntroi  at  thi*  bi'ttom  ;inil  ihroui^lioiH  tiie  pru-tfini-/'.  Vmi 
l-ave  •i.iid  that  the  c:im»s  that  curie  to  vuu  in  rei:iil;ir  roisrini'  i-niixinr-i-  vnu 
That  the  complaints  aLMliKt  tlie  "-y^ti-m  are  L.'r'oMi'iil»-.v.  ri;l«irnri::Ti  ly,  .Mr.  Sf**- 
rc'tary,  you  are  not  in  to'.i«h.  .'ind  ai'parently  do  riot  d«*-ii'i*  !•»  I'l'i  'n  I'l'i-h. 
with  the  jidmlnlstratjon  nf  military  Ju'-tIci'.  You  mii^f  lii.i.w  r-it  n:  d.-r  th«* 
•■xisrini:  sy>letn  the  Si-eretary  iif  War  s»i'<  and  taK'»"<  :n'ti«iii  ..!  |_\  iiii.iii  tti.ii 
r»*latively  iii'-iirnlticatit  number  of  ra-f"-  whiih  an*  ri-*i'iin'd  'M.d.-r  ••\i  t  irj 
law  to  IT'*  to  th'.»  I're^ident  for  cnntirniaTlnii.  IIi-  •.»■•«  Mihi*  •itl:'-r>.  Th**-"  f»-w 
r;ise«5  /sit!si"it  in  the  far  trn-aier  part  of  a  f»'W  <i«iiTimh'1'<  of  *i;-;iii-.:il  i-f  ii:mi- 
mis«»i«inefl  ofTl'^^^rs.  TheM»  an*  not  th«*  cja«»<  I'f  i-a-**—  \u  v.)ii«I'  iiiiii-ar'.  »lie 
liijijsiic*-  of  which  I  have  I'liinplairii-d.  The  i-tiiirtv  iriarii;il  '•;.^'iii  i-  -u-li. 
:iri-l  fh*'  reiraril  for  rank  in  t1'«*  .\rnj\  I-  -m«  h.  il.;it  a  *  i-'j. :!.--!"•  •■1  •.'I«»t 
..[•f-'ar*  l»eftire  a  cmirT  mariial  t«i  far  ln-Mi-r  :i«lv..!0:!j.-  t»,.iii  iI-h-^  ii  private 
"I'ldl'-r.      Voii   do  tint   "iH*  the  •».\sti'm   in  offraii-ih.     ^'«i»i  •!••  ii''    -•■••  ;*<  tr.ii'i'* 

r«'i»i]lr«.        When    yi»U    deliii-*!    tIm*    iif|i;:rf  •.■..•  r    :'■  f    •.-■.i.;-.     ■..•■,•■■    ...■••    .   "    i-.;r'. 
■■!:rr*:.'     .;■**•-     >"U     d«M.i»'«l     y.i.jr-ei;'    •■•■    •■[..mi  *  :.•     •        :.,■.-.;  '  .       '      V,  ■■' 
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the  administration  of  justice  throiiphout  the  Army.  Your  knowletlge  is  ob- 
tained from  this  insignificant  numlior  of  cases  of  commissioned  offic<^rs  and 
from  those  persons  surrounding  you  who  are  interested  in  supporting  the 
existing  reactionary  system. 

Tiie  existing  system  doos  injustict^ — gross,  terrible.  si)hit-<'rusldng  injusticp. 
evid(»nce  of  it  \y  on  every  iiand.  Tlie  re<*urds  of  tlie  Judge  Advocate  Oeiiend's 
Department  reek  witii  it.  and  upon  proper  <K'casli»n  I  shall  sliow  tlie  pt^MM** 
that  this  is  true.  The  organization  of  tlie  (Memency  Boanl,  now  sitting  daily 
and  grln<Ilng  out  tlionsands  of  cases,  is  a  confession  of  it.  (.'leniency,  liowever. 
can  never  correct  tlie  injustice  d<uie. 

You  have,  of  c()urs(\  adopted  the  statement  of  the  Judge  Advocate  <Jenenil. 
which  you  invited  and  published.  ThMt  statement  Is  Involved  in  as  inextri- 
cable contusion  and  patent  inconsistencies  as  your  own  proiuniciamenlos  ui»'ii 
tliis  sul)ject.  In  one  and  tlie  same  breath  it  declares  the  system  unusually 
excellent,  and  then  blames  Congress  btn-ause  it  has  f}iile<l  to  enact  the  bill 
which  you  propost^d  and  has  lieretofore  l)een  referred  to;  it  declares  tluit 
ndlitao'  law  can  best  be  a<lministereil  finally  in  the  field,  but  at  the  sjiuie  tinu' 
jirgues  that  the  system  would  be  much  improve<l  l)y  the  establishment  of  n 
departmental  api>ellate  power:  it  contends  that  courts-martial  should  bt*  sul»- 
ject,  not  to  legal  control,  but  oidy  to  the  ]>ower  of  military  command,  and  at 
the  same  time  objects  to  assuming  resiHaisibility  for  the  outrageously  excessi\c 
sentences  n warded  when  courts  and  (*ommanding  otlirers  go  wrong,  witlnnit 
legal  restrahit.  It  admits  that  our  soldiery  must  be  hurrltMlly  drawn  froai 
Civilian  life  and  from  the  ojieratlons  of  the  nna*e  liberal  civil  code,  but  assumes 
that  for  tliat  very  reason  the  military  law  ought  to  be  more  harshly  applitMl 
in  order  to  obtain  discipline.  It  argues  that  courts-martial  are  n<»t  <*ourts  of 
justice,  but  "  courts  of  chivalry  and  hon(»r,"  and  concUales  that  since  the  soldier 
must  on  occasion  yield  up  his  life  <ai  the  battle  field,  he  should  not  be  lieanl  t«» 
comphiin  if  it  be  taken  away  by  these  courts  of  chivalry;  it  i>laces  eourt>- 
martial  in  high  esteem,  tlumgh  jidmitting  that  they  api)ly  not  the  modern  rules 
of  right,  but  medieval  principles  that  govern  over  lord  an<l  armed  retainer. 
It  says  that  the  olficers  wh<>  sit  In  judgment  uinm  the  private  soldier  can  nt»t 
be  military  zealots,  because  it  was  only  yesterday  that  they  got  out  of  their 
(rivilian  clothes,  but  in  the  next  panigraph  asserts  that  they  are  m<»st  comiH^ 
tent  to  award  ndlitary  punishments,  b(»cau.s(»  of  their  military  api>reciations.  It 
argiu\s  that  the  primary  puriwj.se  of  a  court-martial  Is  to  maintain  discipline, 
as  though  discipline  In  any  real  sense  could  be  maintaineil  in  our  Army  without 
doing  justice. 

I  l)eg  to  assure  you  tlmt  there  is  controversy  on  the  merits  of  the  sul»jc<'t. 
There  is  great  difference  between  you  and  me.  That  would  be  relatively  uiiim- 
lK)rtant.  But  there  is  gi-eat  difference  between  y<m  and  (■ongres.s,  and  there 
Is  great  difference  l)i  tween  you  and  the  Americiin  iKM)ple.  I  do  not  believe 
that  a  c<mrt-martial  should  be  controlled  from  beginning  to  end  by  the  liat  of 
military  command.  I  do  not  believe  tliat  a  commanding  ofilcer  should  order 
the  trial  of  an  enlisted  man  on  a  charge  that  is  legally  insullicieut.  I  do  not 
believe  that  he  shimld  onler  a  court  to  overrule  pleas  made  In  l>ehalf  of  an 
accused  which  upon  established  princli>les  of  law  would  bar  the  tiial.  I  <!o 
not  believe  that  the  ccairt  iintl  the  commanding  officer  can  cast  estabiislRMJ 
rules  of  evidence  to  the  winds  and  Insist  up(Hi  the  ccaivictlon  of  a  man  uixui 
evidence  thnt  no  coiirt  for  a  moment  would  entertain.  I  do  not  lH?lieve  that 
the  court  and  the  commanding  officer  should  l)e  permitted  to  deprive  jin  ac- 
cused of  the  substantial  right  of  counsel  and  railnuul  him,  unlieard  and  nurei>- 
resented,  to  a  conviction.  It  was  only  yesterday  thjit  I  was  shown  a  recnird 
in  which  the  counsel  for  the  a<'cused  was  intimidated  from  examining  his 
suiK»rior  ofiicer  as  a  witness  by  a  threat  made  in  oihmi  court  by  the  superior 
ofilcer,  that  any  questi(»i  asked  him.  reflecting  ui»on  his  credibilit.v.  would 
promptly  bring  diaiges  against  the  youthful  counsel.  I  do  not  l>elieve  that  tlie 
conduct  of  a  court  should  be  controlled  by  a  ctanmanding  otticer.  I  do  not  hv^ 
lieve  that  a  court  should  be  directed  or  InstructtMl  to  reverse  its  finding  of 
innocence  or  to  impose  a  harsher  punishment  tluiu  that  originally  awanlinl. 
On  the  other  hand,  I  believe,  and  1  insist  that  the  courts-martial  having  in 
their  care  a.nd  k(»eping  the  lives  and  liberties  of  every  single  one  of  our  soblit-rs 
shall  he  courts  of  justice,  acting  as  judges,  contndled  i>y  and  responsible  to 
no  man  controlled  by  and  resjMUisible  to  their  own  oaths,  and  to  the  great  prin- 
ciples of  law  which  have  been  established  by  our  civilization  to  protect  an 
accused  wherever  he  is  placed  on  trial. 
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Surely  you  have  been  misled.  Officers  of  your  deimrtment  who  have  sup- 
nortcHl  the  ini<]uitous  system  and  who  have  iiiiiMised  upon  you,  or  most  unfor- 
tunately |)ersuade<l  you,  have  been  busy  preparhig  their  defense.  You  have  been 
r>resentt»d  lenjfthy  rei)orts  desljrne*!  to  controvert  the  siieecli  wlilch  I  made  iu 
tIh'  Senate  on  this  suliject,  which  reports  I  have  shown  you  to  In*  misleading 
and  utterly  unrelial)le.  Vi^lumes  of  statistics  are  beiUK  prei)art^d  to  sliovv  that, 
after  all.  the  system  is  not  so  l)ad.  Wlietlier  you  do  or  ncit,  tlie  American 
reoi)le  see  and  have  tlie  evidence;  Members  of  Cum^ress  liave  tlie  <'vidence. 
You  have  taken  a  terril)le  stand  upon  a  sul>ject  widch  lies  close  to  a  tlu)usand 
Americain  hearthstones.  Th(»  American  people  will  not  be  deceived  by  such 
self-servinfr,  ndslcadiu^  reports  and  statistics.  Ton  many  American  families 
l»ave  made  a  Pentecostal  <Mcrilice  of  tlieir  sons  ui)on  the  altar  of  organized 
injustice. 

Very  sincerely. 

(IlX).   E.  Chamiikrlain. 

MTLrFARY  JI'KTJCE. 

RtGGS    BriLDING, 

M'QHhintfton,  AuffUfft  16,  19 19, 
Hon.  George  E.  rHAMBtatiAiN, 

United  States  Senate,  Washington,  I).  C. 

Senator:  At  a  recent  interview  you  referred  to  the  defense  made  by  the 
Jud<?e  Advocate  General  of  the  Array  and  the  Secretary  of  War  on  "Military 
Justice  Ourinp  this  War,**  as  contained  in  the  document  so  entltle<l,  consistinj; 
of  a  letter  from  the  Secretary  of  War  to  the  Judj?e  Advocate  (General,  and  of  a 
letter  from  the  Judge  Advocate  General  in  reply,  published  and  distributed 
throughout  the  country  at  public  expense  as  official  business. 

You  expressed  yourself  at  the  time  as  of  the  opinion  that  the  presentation 
made  by  these  public  officials  was  not  helpful  to  the  true  Interests  of  the  public 
or  of  the  Army.  I  said  to  you  then  that  that  presentation  could  be  shown  to  be 
of  such  character  that  it  could  but  misinform  and  mislead  the  public  mind.  I 
shall  endeavor  to  show  you  now  that  such  is  its  real  character. 

In  the  very  beginning'  we  are  made  to  see  that — 

THE  SECRETARY  OF  WAR  BTJNDLY  SIT^PORTS  THE  EXISTING  SYSTEM. 

Military  ju.stlce  is  a  subject  in  which  the  people  should  have  deepest  interest 
and  tlie  Secretary  of  War  keenest  concern.  It  involves  in  a  very  direct  way 
our  national  safety.  It  affects  the  morale  of  our  soldiery,  and  influences  the 
iirtitmh*  of  our  people  t(»wnrd  ndlitary  service.  Like  all  matters  of  justice,  it 
>*honKi  be  the  obje<*t  of  sustained  solicitude  upon  the  part  of  the  people  and  d 
'•5j?»!y  sensitive  repird  ii|M>n  the  part  of  tbeir  officials  who  have  immediately 
ti»  do  with  its  administration.  Thereby  alone  may  imperfections  in  justice  be 
seasonably  revealed  and  remedial  action  taken.  Hardly  could  it  be  denied  that 
the  Djaintenance  of  justice  in  the  Army  requires  that  the  Secretary  of  War  be 
receptive  to  all  complaints  of  Injustice  to  cmr  soldiery,  alert  to  discover  imper- 
fections in  the  system  of  Its  administration,  quick  to  take  or  recommend  the 
amplest  remedies.    Throughout  the  war  his  attitude  has  been  the  very  opposite. 

At  the  beginning  of  the  war,  in  the  actual  obs(»nce  of  Gen.  ('rowder,  who  had 
lieen  appointed  Provo.st  Marshal  General,  I.  by  virtue  of  seniority,  came  to  be 
the  acting  head  of  the  office  of  the  Judge  Advocate  General,  which  Includes  the 
Bureau  of  Military  Justice,  just  when  the  mobilizatit)n  of  the  National  Army 
began.  The  Instances  of  palpable  and  unquestioned  Injustice  through  courts- 
martial  soon  became  so  numerous,  so  gross,  and  of  such  a  tendency  to  aggrava- 
tion as  to  seem  to  me  to  call  injperatively  for  legal  check.  More  than  ever 
before  it  was  becoming  apparent  to  me,  and  to  my  office  as-sociates  as  well,  that 
we  could  not  apply  the  existing  system  of  military  justice  to  the  new^  Army,  as 
if  had  been  applied  to  the  old,  without  doing  great  injustice  to  the  soldiery. 
Some  of  the  gravest  deficiencies  of  our  system,  as  applied  to  the  old  Regular 
Army,  became  perfectly  apparent.  It  was  more  clearly  revealed  than  ever 
before  that  that  system  belonged  to  other  institutions  and  to  another  age.  It  is 
one  in  which  military  justice  is  to  be  achieved,  as  it  was  achieved  in  England 
and  on  the  Continent  150  or  more  years  ago,  through  the  arbitrary  power  of 
military  command  rather  than  through  the  application  of  principles  of  law ;  a 
system  governed  by  man — and  a  military  commander  at  that — ^instead  of  by 
tow.  Designed  to  govern  a  medieval  ai:my  of  mercenaries,  it  is  utterly  unsulted 
to  a  national  army  composed  of  our  citizens  called  to  the  performance  of  the 
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highest  duty  of  citizenship.  De9igne<l  to  goveni  military  serfs  obligated  by 
personal  fealty  and  impelled  by  fear,  it  is  utterly  unsulted  to  American  freemen 
serving  the  State  as  soldiers,  acting  under  the  impulse  and  inspiration  of 
patriotism.  All  this  was  borne  In  upon  us  and  Impelled  us  to  contemplate 
remedial  methods.  It  Is  regrettable  that  it  should  not  have  been  seen  and  ap- 
preciated by  our  professional  officers  charged  with  the  making  of  this  new 
Army,  whom,  unfortunately,  the  department  insisted  upon  chaining  to  the 
medevial  system  under  which  they  had  been  trained. 

Confronted  Immediately  by  n  case  of  shocking  injustice,  concedefl  to  be 
such  by  the  department,  and  still  concede<l  to  be  such  by  the  Judge  Advocate 
Oenernl  in  his  defense  (p.  .TO),  In  which  eight  or  ten  old  and  experienced  non- 
commissioned officers  of  the  Army  had  been  arbitrarily  and  unlawfully  charged 
with  and  tried  and  convicted  of  mutiny,  we  in  the  office  of  the  Judge  Advo- 
cate General  set  to  work  to  reexamine  our  authority  to  revl(?w  the  judgment 
of  a  court-martial  for  errors  of  law,  with  a  view  to  setting  this  judgment  aside 
by  reason  of  its  Illegality.  In  a  unanimous  opinion,  having  for  the  moment 
tbe  concurrence  of  the  Ju<I::e  Advocnte  Ocneral  himself,  we  found  this  power 
confprnul  by  section  1190.  Revised  Statutes,  which  in  terms  enjoins  the  Judge 
Advocate  Oeneral  of  th«»  Army  to  "  revise  **  the  proceedings  of  court.s-martial, 
a  rivll  War  statute  deslgnwl,  in  our  judgment,  for  the  very  puriwse.  We  con- 
ceived that  this  power  of  revision  of  the  Judgments  of  courts-martial  would 
largely  nnswer  the  necessity  for  the  legal  sunervision  of  the  prociHlure  and 
Judgments  of  courts-martial,  for  the  establishment  of  legal  principles  and 
appreciations  In  the  admlnistnition  of  military  justice,  and  for  giving  lesal 
gui(!anco  to  the  power  of  military  command  over  such  judicial  functions. 
That  necessity  was  thus  early  appan^nt  to  the  office  of  the  Judge  Advocate 
Genernl,  the  office  that  was  in  daily  contact  with  the  administration  of  mili- 
tary justice  and  charged  with  such  legal  supervision  over  it  as  War  Denart- 
ment  administration  would  permit:  but  it  was  not  apparent  to  the  niilltar>' 
officials  of  the  W^r  ne?)vi*tn>ent  Insistent  ui)on  the  view  tliiit  a  military  com- 
mander must  be  absolute  and  unrestrained  l)y  law.  In  control  of  the  S'*cretur>' 
of  War  the.v,  led  by  the  Judge  Advocate  Genenil,  who  had  been  induced  to 
chann:e  his  views,  won  :»nd  hnd  their  way  throuehout  the  war.  The  old  svsteni. 
applied  without  legal  restrnint,  wns  mnlntstlned  in  its  full  flower  throughout  tlv* 
war.  Tbe  commanding  officer  was  to  have  full  and  final  power  beyond  all 
review.  Thereafter  the  best  we  could  do  was  to  api)eMl  to  the  natural  sense 
of  justice  of  those  who  wioUled  the  power  of  military  command. 

Throughout  the  war,  upon  every  proper  occasion.  I  strove  with  all  the  power 
wMthin  me.  with  such  reason,  argument,  and  persuasion  as  I  could  command, 
first,  to  establish  legal  regulation  of  the  power  of  military  command  In  Its 
relation  to  the  administration  of  military  justice,  and,  when  I  had  failed  In 
that,  to  Induce  military  authority  of  Its  own  accord  to  act  justly.  The  records 
of  the  War  Department  will  show  that  this  was  my  insistent  attitude  through- 
out, an  attitude  with  which  the  department  disagreed  consistently,  except  when 
coerced  by  exi>edlency  into  the  adoi)tion  of  s*mie  administrative  palliative. 
The  department  would  not  stand  for  the  legal  sunervision  of  court-martial  r»n>- 
cedure,  but  Insisted  that  it  should  be  controlled  from  beginning  to  end,  and 
finally,  by  tbe  power  of  military  command.  Surely  beyond  departmental  circles 
and  departmental  influence,  fairminded  men  who  know  aui^ht  of  this  sub1e<'t 
know  that  the  administration  of  military  Justice  during  this  war  has  resnltt^'l 
in  injustice,  tyranny,  and  terrorlzatlon.  The  evidence  Is  im  every  hand.  Tens 
of  thousands  of  our  men  have  been  unjustly  tried  and  unju.stly  punished  by 
courts-martial,  and  large  numbers  of  them,  not  tried,  have  been  arbitrarily 
placed  In  prison  pens  and  subjected  therein  to  barbarous  cruelty,  physical 
violence,  and  torture.  If  there  be  those  not  wllllnsr  yet  to  concetle  so  much, 
they  will  be  overwhelmed  by  evidence  later  on.  With  our  system  of  military 
Justice,  as  it  wns  consid<*red  and  decided  upon  by  the  Secretary  of  War  and 
the  military  authorities,  the  results  could  not  have  been  otherwise.  Those  who 
are  resiwnsible  for  that  decision,  namely,  the  Secretary  of  War,  the  Judge 
Advocate  General  of  the  Army,  the  Acting  Chief  of  Staff,  and  the  Inspe<*tor 
General  of  the  Army,  nnist  as.sume  the  responsibility  for  the  gro.ss  injustice 
done. 

Such  Injustices  can  not  be  concealeil,  however,  even  during  war.  Members 
of  Congress  became  apprise<l  of  them  from  many  .sources.  They  became,  and 
properly  they  ought  to  have  become,  a  matter  of  congressional  consideration. 
Bills  were  introduced  for  their  correction.  You  were  the  leader  In  this  remedial 
movement.  In  the  middle  of  February  last  I  was  summoned  before  the  Senate 
Military  Committee,  of  which  you  then  were  the  chairman,  and,  without  havlnir 
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had  any  previous  conference  with  you  upon  the  subject,  to  testify  out  of  my 
experience  as  Acting  Judge  Advocate  General  during  the  war,  and  I  did  testify 
to  the  effect  that  our  existing  system  and  the  administration  of  It  had  resulted 
in  the  most  cruel  Injustices.  I  should  have  been  false  to  my  duty  and  to  my 
oath  had  I  done  otherwise.  There  had  been  outcries  against  the  system  while 
war  was  flagrant.  Complaints  were  everywhere  to  be  heard  by  all  who  had  not 
closed  their  ears.  To  the  extent  of  my  ability,  I  lost  no  opportunity  to  acquaint 
both  the  Secretary  of  War  and  the  Judge  Advocate  General  of  the  Army  with 
them.  But  the  Secretary,  as  many  another  stronger  man  has  done,  exhibited 
unusoal  strength  in  adhering  to  his  original  commitment. 

WAR   DEPASTMKNT   METHODS  OF  DEFENSE. 

The  matter  was  now  before  the  public,  and  the  department  had  to  act. 
The  Secretary  lmme<ilately  set  about  not  to  Inquire,  not  to  investigate,  but  to 
make  a  defense.  Therein  he  was  guided,  as  upon  this  subject  he  has  ever 
been  guided,  by  his  Judge  Advocate  GeneraL  They  appret^lated  and  acknowl- 
edged that  they  were  responsible  for  the  injustice,  if  injustice  there  had  been. 
They  denied  that  there  had  been  any  injustice,  and  prepared  to  support  and 
make  plausible  that  denial.  Within  10  days^^after  I  had  testitied  before  the 
Senate  Military  Committee  the  Judge  Advocate  General  and  the  chief  ex- 
ponent of  his  view  had  a  conference  with  the  Secretary  of  War,  at  which 
they  formulated  a  plan  for  the  defense  of  the  existing  system  and  their  ad- 
ministration under  It.  The  system  was  to  be  maintained  at  all  costs.  The 
aathorfty  of  the  department  was  to  be  used  to  reassure  the  people  as  to  the 
merits  of  the  existing  system,  to  deny  or  condone  its  results,  and  to  destroy 
the  force  of  all  criticism  or  condemnation  of  it.  Power  of  government  was  to 
be  liberally  used  to  this  end.  Bureaus  of  the  department  were  set  to  work  to 
prepare  a  defense,  public  funds  generously  used,  and  a  campaign  of  propaganda 
initiated.  Officers  of  high  rank,  under  Col.  John  H.  Wlgmore,  in  charge,  and 
an  adequate  clerical  force  were  assigned  to  the  task.  Much  since  then  has 
been  said  and  done  In  the  execution  of  the  plan.  The  methods  employed  were 
such  as  when  employed  in  private  affairs  habitually  receive  the  condemnation 
of  honest  men  and  discredit  any  cause;  public  funds  have  been  Improperly 
used;  official  favors  have  been  lavishly  bestowed  upon  those  in  the  office  of 
the  Judge  Advocate  General  who  would  actively  support  the  system,  and 
official  power  has  been  used  to  suppress,  discredit,  menace,  demote,  and  dis- 
cipline those  who  oppose  it ;  clemency  boards  have  been  "  packed  "  with  friends 
of  the  system,  and  simplest  mercy  denied  in  order  to  vindicate  the  system 
and  those  involved  in  its  defense. 

Speaking  now  to  the  document  under  discussion:  First,  the  chief  of  the 
propaganda  section  prepared  for  the  signature  of  the  Secretary  of  War  the 
letter  standing  first  in  the  document  discussed,  in  which  the  Secretary  of  War 
was  made  to  convey  to  the  Judge  Advocate  General  an  assurance  of  his  entire 
faith  In  the  system  and  of  his  confidence  in  the  Judge  Advocate  General,  and 
to  declare  that  injustice  had  not  been  done  during  this  war.  And  especially 
did  he  call  upon  the  Judge  Advocate  General  to  prepare  for  publication  a 
statement  to  the  end  that  the  public  mind  should  receive  ample  reassurance  on 
the  subject  The  chief  propagandist  then  prepared  a  responsive  statement  for 
the  signature  of  the  Judge  Advocate  General,  under  date  of  March  8,  which 
consisted  of  a  general  defense  of  the  system  and  largely  of  a  personal  attack 
upon  me.  The  Secretary  of  War  gave  this  statement  to  the  press,  having 
arranged  in  the  meantime  for  the  fullest  publicity.  With  all  possible  patience 
I  prepared  a  statement  pointing  out  the  deficiencies  of  the  system  and  my 
own  attitude  toward  it,  and  asked  the  Secretary  of  War  to  give  my  com- 
monication  the  same  publicity  he  had  given  his  and  that  of  the  Judge  Advo- 
cate General.  This  he  declined  to  do,  though  this  communication  of  mine 
afterwards  appeared  in  the  New  York  Times,  but  without  any  knowledge  or 
connivance  upon  my  part.  In  that  communication  I  pointed  out  conduct 
upon  the  part  of  the  Secretary  of  War  and  the  Judge  Advocate  General  in 
their  relation  to  this  subject  that  was  clearly  inconsistent  with  official  or  per- 
sonal integrity,  notwithstanding  which  both  have  ever  since  kept  silent  and 
taken  no  action,  although  I  remained  in  the  Army  for  nearly  four  months 
thereafter  in  order  that  I  might  continue  amenable  to  such  disciplinary  action 
as  they  might  choose  to  take.  However,  there  was  not  one  word  in  the  com- 
mimication  that  I  had  not  previously  spoken  to  the  Secretary  of  War  in 
person,  and  without  denial  flrom  him,  on  the  last  night  of  February  last. 
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Not  content  with  tills  first  statement  which  was  given  to  tlie  press,  th« 
chief  of  tlie  propaganda  section  prepared  the  far  more  comprehensive  defense 
contained  in  the  letter  signed  by  the  Jud^e  Advocate  (ieueral  In  tlie  docmneut 
under  discussion,  l)et\veen  seventy  and  one  hundreil  thousjind  copies  of  which 
were  published  and  distributed  to  the  lawyers  and  others  throughout  the  coun- 
try at  publl<'  expense.  The  circumstances  attending  the  publication  of  this 
document,  when  contrasted  with  contemporaneous  representations  of  the  Sec- 
retary of  War,  will  mildly  illustrate  the  character  of  the  otUcial  metluHls  em- 
ploytKl  throughout  this  controversy.  This  communication,  though  bearing  date 
of  March  10,  was  not  authorized  by  the  Secretary  of  War  until  March  26,  and 
was  not  giveti  to  the  public  until  April  9.  In  the  meantime,  on  April  n,  the 
Secretary  of  War  luul  assure<l  me  in  writing  that  he  deprecated  the  public 
controversy  and  that  It  ought  to  stop  on  both  sich^,  and  cordially  invite<l  my 
cooperatlcm  In  remedying  the  existing  system.  This  assurance  I  accepted  hi 
good  faith,  only  to  find  four  days  later  this  comprehensive  publication  launciied 
against  me  and  sent  broadcast  throughout  the  country. 

An  artful  Incident  of  the  ccmnnon  authorship  of  the  three  comnuinicatlons 
is  to  be  found  in  the  fact  that  the  author  has  the  Se(Tetary,  in  his  letter  of 
March  1,  give  strong  and  unqualified  approval  to  the  system  of  military  justice 
and  its  results.  But  after  reflection  he  has  the  Judge  Advo<*ate  Creneral,  in  his 
defense,  concede  many  deficlen<'ies  and  admit  much  Injustice.  He  might  als«» 
have  taken  the  Secretary  from  such  an  exjjosed  ]H>sition.  This  letter,  or  de- 
fense, of  the  Judge  Advocate  (Jeneral  is  designed  to  he  the  last  word,  the 
final  avouchment,  upon  the  subject,  the  con)i)lete  vindication  of  the  system,  its 
supporters,  and  the  department,  Jind  to  bring  about  the  utter  discomfiture  of 
those  who  hJive  criticized  the  existing  system  and  have  sought  ami  are  still 
seeking  a  better  one. 

The  system  can  scarcely  l)e  stronger  thnn  this  skillful  representation  of  it 
would  have  it  appear.  If  this  representation  is  weak,  tlie  system  may  l>e  pre- 
sumed to  be  weaker  still.  I  would  have  you  first  look  Into  the  strength  of  that 
represenation  for  the  moment,  not  as  thcmgh  it  were  factitious,  but  regard- 
ing It  as  of  face  value  and  indulging  the  iircsumptlon  that  it  is  an  expression 
honestly  arrived  at  and  lumestly  entertained. 

THE    secretary's    IJCTTER. 

Please  look  at  it.  It  Is  from  the  highest  authority,  from  the  chief  guardian 
of  the  soldier's  rights,  who  should  have  been  watchful  for  any  wejiknesses  in 
the  system  and  sympathetic  f<»r  all  who  .suffered  by  them.  It  was  his  supreme 
duty  to  discover  its  deficiencies  and  to  exert  his  power  for  progress  and  im- 
provement. His  letter,  saved  of  its  inconsistencies,  consists  entirely  of  prt^ 
judgment  and  expressions  of  satisfactWm.  This  was  his  state  of  mind  towanl 
the  co<le  aiul  the  criticism  made  of  it,  and  he  would  so  exi>re.ss  himself  without 
making  the  slightest  Investigation.  In  his  letter  he  first  affects  surprise  at  the 
fHmiplaints  and  resolutely  expresses  the  '*  firmest  determination  that  justhv 
shall  be  done."  Hut  at  once  he  says  he  does  not  believe  the  complaints  and  is 
convinced  that  injustice  has  not  been  done.  He  arrives  at  this  rHinviction,  he 
ccmfesses.  through  the  confidence  he  has  in  his  .Judge  Adv<»cate  General  and  the 
faith  that  he  has  in  the  system.  Then,  observing  that,  though  entirely  satisfied 
himself.  "  it  Is  highly  important  that  the  public  mind  should  receive  ample  reas- 
surance on  the  sul)je<'t,"  he  directs  the  Judge  Advocate  (reneral  to  prepare  a 
statement  for  that  jmrpose.  He  does  not  withhold  judgment  uixm  the  specific  c*om- 
plaints  and  have  them  investigatetl ;  he  ch>es  not  direct  an  Impilry ;  he  restnits 
the  complaints,  sees  in  them  an  attack  upon  "the  department  and  its  repre- 
sentatives, who  have  not  been  in  a  position  to  make  any  public  defense  or  ex- 
planathm  and  have  refraiiuMl  from  (h)ing  so."  His  proclaimed  puri^ise  is  not 
to  determine  the  facts,  but  to  assume  them  to  be  wliat  he  wants  to  believe  them 
to  be,  and  he  calls  for  a  statement,  base<l  uptm  that  assumption,  in  order  **  to 
reassure  the  families  of  all  these  young  men  who  had  a  place  In  our  magnificent 
Army."  You  can  understand  his  i)redicament,  the  ne<'essity  for  loud  assevera- 
tion to  lmprcs.s  public  <>pinlon  by  assuring  it  and  himself  that  all  was  well. 
It  was  necessary  that  he  continue  to  repeat  the  unreasoned  assertions  that  led 
to  his  commitment  to  the  system  in  the  early  days  of  the  war.  Having  commit- 
ted himself  to  the  views  of  those  intent  upon  maintaining  that  system,  it  was 
necessary  that  ever  afterwards  he  soothe  his  conscience  by  closing  his  ears 
to  the  cries  of  justice.    Never  thereafter  would  he  hear  me,  an  officer  of  rank. 
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»xfH*rien«*,  and  some  repute,  with  a  responsibility  that  plooed  me  iu  immediate 
(-ontact  with  the  unjust  results  of  that  system.  Holding  their  hands,  lie  hnd 
taken  tlie  plunge,  and  to  them  he  must  look  for  safety.  They  told  him  that  the 
tlepartment  as*  a  matter  of  law  did  not  have,  and  as  a  matter  of  policy  ought  not 
to  have,  general  suj^ervisory  power  over  cimrts-martlal  in  questions  of  law, 
but  that  the  views  of  tlie  ctmunauder  in  tlie  field  should  be  final.  When  he 
<Ienie<l  the  department  that  supervisory  iM>wer  he  shut  his  eyes  to  his  re- 
sptinsibility,  he  denied  himself  tlie  opportunity  to  keep  in  touch  with  the  admin- 
istration of  Justice  in  the  Army,  and,  relying  upon  a  mere  convention  which  had 
no  basis  In  law,  he  turned  his  back  upon  tlie  demands  of  justice  and  screened 
him.<elf  from  its  sufferings.    He  stands  or  falls  with  the  system. 

THE  JUDGE  ADVOCATE  GKI^I-aiAL's  DEFENSE. 

His  defense  consists  of  blind  professions  of  faith  In  the  system,  unreasonable 
:tss4Ttions  of  its  excellence,  and  a  syini)athetic  ap])eal  that  they  be  believed  in 
«*veD  as  you  would  believe  in  liim.  It  does  iiiin  less  than  justice;  it  wcmld  have 
\ou  believe  that  sheer  cruelty  of  the  system  made  him  happier  than  Caligula's 
niiiiion,  wheieas  he  is  only  blind  to  its  cruelty.  The  statement  does  reveal  his 
iiomov:«ble  mental  attitude  ujwn  tlie  subject,  which  was  not  to  be  unexpected. 
Traiiie<i  to  the  line  of  the  Army  and  not  to  the  law,  finding  the  work  of  his  own 
«i*»l»artuient  uncongenial,  ever  ambitious  for  a  line  command,  orthodox  iu 
**\vry  military  appreciation,  he  has,  througlumt  his  long  years  of  service,  taken 
not  the  judicial  but  the  professional  soldier's  "  rough-and-ready  justice  "  point 
<»f  view.  He  regards  the  system  as  so  organically  perfect  and  vital  to  military 
t'ffieiency  that  even  its  form  is  to  lie  touche<l  only  lightly.  His  mind  has  re- 
Iielle*!  all  critici.sui  of  the  system  and  is  incapable  of  contemplating  that  It 
tnidit  be  fundamentally  jind  structurally  wrong.  This  ftxe<l  mental  attitude 
•  'brriides  throughout  the  statement.  So  addicted  to  regard  the  sy.stem  with 
Iilinfl  veneration  he  can  never  perceive  its  wretched  incongruity  as  an  Amerl- 
t  nn  institution.  He  refers  to  his  "  firm  belief  in  the  merits  and  high  standards 
•>i  our  system  of  military  law."  He  as.serts  his  vital  interest  "in  vindicating 
the  honor  of  the  Army  and  War  Department  as  Involveil  in  the  maintenance 
of  that  system."  At  every  point  he  declares  the  inherent  superiority  of  courts- 
martial  to  the  civil  system.  He  resents  even  those  criticisms  base<l  upon  spe- 
citic  instances  of  injustice  since  "  they  are  calculated  to  undermine  unjustly 
:i(id  needlessly  the  public  confidence  in  that  system."  He  would  have  the 
fH?ople  **  know  confidently  and  take  i)ride  in  the  fact  that  we  possess  a  genuine 
and  adequate  system  of  military  justice*.''  He  takes  "  comsolatlon  in  believing 
That  If  the  public  at  large  and  particularly  the  families  of  those  men  who  have 
irt^n  subjectetl  to  military  discipline  during  the  past  two  years  could  realize 
tl«*  thortiughness  of  this  system  they  would  feel  entirely  satisfied  that  the 
sv.Htem  Is  calculate<l  in  its  methods  to  secure  ultimate  justice  for  every  man." 
He  refei's  to  .some  futile  proposals  of  his  affecting  military  justice  as  tending 
to  show  that  his  attitude  **  has  been  an  advanced  one,  at  least  in  comparison 
to  r>thers  whose  authority  was  superior  to  mine  at  the  time."  He  refers  to 
Ills  own  career  as  Judge  Advocate  General  "  as  demonstrating  that  it  is  in- 
Irrently  improbable  that  any  state  of  things,  even  remotely  justifying  .some  of 
lilt*  extreme  epithets  recently  used  in  public  criticism,  could  have  existe<l  in  our 
Army  during  the  last  two  years."  These  expressions  ahme  reflec^t  a  stagnant 
liiental  pool. 

HIS    STANDABDS   OF    JTTSTICE. 

The  Judge  Advocate  (General  asserts  that  he  was  actuated  by  the  spirit  of 
justiiv  thnaighout  this  war,  and  that  he  has  m»t  been  satisfied  with  anything 
U'7<s  tlmn  the  highest  standards  of  justice.  Doubtless  swayed  by  the  demands 
'»f  dls<*ipline  as  he  understood  them,  he  did  not  deliberately  do  what  he  knew  to 
l»e  unjust.  It  is  simply  a  matter  of  standard  of  appreciation.  He  insisted, 
liowever.  uiwn  maintaining  the  system  unmodified,  and  the  system  has  led. 
Has  leading,  and  might  have  been  expecte<l  to  lead,  to  the  grossest  Injustice. 
lA»t  as  examine  his  standards  as  illustrated  by  the  very  cases  used  by  him. 

in)  The  case  of  the  Texas  "mutineers."  In  that  case  certain  old  noncom- 
missioned officers  of  the  Regular  Army  had  been  subjected  to  the  tyrannous  and 
lawless  conduct  of  a  superior  officer.  Their  Innocence  is  conceded.  They  acted 
well  within  their  rights  in  quietly  refusing  to  submit  to  a  palpably  unlawful 
f-ommand,  and  for  that  refm^al  they  were  tried  and  found  guilty  of  mutiny  and 
^ntenced  to  dishonorable  discharge  and  imprisonment  for  terms  from  10  to  25 
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years.    In  this  case  officers,  uot  men,  should  have  been  tried.    The  trial  in  Its 
entirety  was  illegal;  the  substantial  rights  of  the  men  were  at  no  point  pro- 
tected ;  and  yet  this  procedure  received  the  approval  of  the  entire  military  hie- 
rarchy, capped  by  a  major  general  who  approved  the  sentence  and  dismissed  the 
men.    The  Judge  Advocate  General  protected  the  officers  over  my  protest  and 
denied  justice  to  the  men.    That  was  the  first  case  of  gross  injustice  to  come  to 
the  office  after  I  became  its  head  in  August,  1917.     I  and  my  associates  in  tho 
office  knew  that  there  would  be  many  like  It  during  the  war.    Tht*  Judge  Advo- 
cate General  admits  that  this  was  a  "genuine  case  of  injustice"  and  that  it 
**  illustrates  the  occasional  pos.sibility  of  the  military  .spirit  of  discipline  over- 
shadowing the  sense  of  law  and  justice."    The  military  minds  of  the  War  IX- 
partment  conceded  the  Injustice,  conceded  the  Illegality  of  the  proceeding  if  it 
could  be  r€»vlewed  for  error,  but  contended  that  the  approval  of  the  major  gen- 
eral In  command  was  tinal  and  placed  the  judgment  of  the  court,  whether  legjil 
or  Illegal,  beyond  all  power  of  review.    This  case  presents  the  crux  of  the  entire 
difficulty  and  reveals  the  fundamental  deficiency  of  the  entire  system.    Courts- 
martial  are  controlled  not  by  law  but  by  the  power  of  military  command. 
I   held   that   this   could   not   be,   and   deduceil   the   authority   to    review   the 
Judgments    of   courts-martial    for    errors    of    law    out    of    existing    statutes 
enacted  during  the  Civil  War  for  the  very  puriwse,  statutes  which  the  War  I  de- 
partment and  compliant  Judge  Advocate  Generals  had  permitted  to  become  ob- 
solete.    The  present  Judge  Advocate  General,  though  he  had  relinquished  all 
control  of  his  office  to  become  Provost  Marshal  General,  returned  to  the  depart- 
ment and  filed  an  overruling  opinion  which  the  Secretary  of  War  was  induced  to 
approve.    That  opinion  established  the  law  for  the  department  that  the  judgments 
of  courts-martial  once  approved  by  the  convening  authority,  however  erroneous 
they  may  be  when  tested  by  legal  principles,  are  beyond  all  power  of  legal 
review  and  correction.    This  case  presented  no  more  Illegality  than  thousands  of 
others  that  have  since  been  tried.    Clemency  was  resorted  to  In  that  case  and 
the   unexecuted  punishment   remitted,   though   the   men   themselves,   excellent 
soldiers  of  Icmg  service,  had  been  branded  as  mutineers  and  expelled  from  the 
Army  in  dls^^race.    Clemency  has  been  resorted  to  In  all  such  cases  as  a  means 
of  curing,  as  best  It  can,  the  Injustice  resulting  from  Illegal  trials  that  must  go 
uncorrected.    Mercy  Is  given  for  offenses  never  commlted,  and  pardon  Is  usetl 
where  judgments  are  Illegal  and  should  be  reversed.     This  accounts  for  the 
wholesale  clemency  In  which  the  department  Is  Indulging.    The  Judge  Advoc:ite 
General,  In  order  to  protect  the  power  of  military  command,  opened  the  gates 
to  all  the  Injustice  of  this  war.    His  view  was  Injected  Into  the  question.     He 
overruled  the  opinion  of  the  entire  department,  consisting  of  12  eminent  law- 
yers from  civil  life,  but  he  succeeded  In  maintaining  supreme  the  power  of  mili- 
tary command  over  military  judicial  functions.    It  was  under  such  ruling  that 
the  same  commanding  general  In  Texas  was  permitted  to  hang  a  half  score  of 
negro  soldiers  Immediately  upon  the  completion  of  the  trial  and  before  the 
records  had  been  reviewed  or  had  been  dispatched  from  his  headquarters  to 
the  Judge  Advocate  General  of  the  Army  for  whatever  revision  the  statute 
might  be  thought  by  him  to  require.    In  those  cases  the  Judge  Advocate  Gen- 
eral, as  a  result  of  bis  construction,  engaged  In  the  futile  task  of  *'  reviewing  " 
the  proceedings  four  months  after  the  accused  men  had  been  hanged. 

(&)  "Burglary"  case.  No.  110595.  This  is  another  case  used  to  illustrate 
the  benlficence  of  the  system.  This  accused  was  charged  with  burglary,  and 
at  the  end  of  the  trial  the  court  acquitted  him.  But  the  commanding  general 
disagreed.  He  ordered  the  court  to  reconvene,  and  told  It  that  the  evidence,  to 
say  the  least,  looked  "  very  Incriminatory."  The  court  upon  reconsideration  as 
ordered  found  the  accused  guilty  and  sentenced  him  to  be  dishonorably  dis- 
charged and  to  confinement  at  hard  labor  for  five  years.  The  Judge  Advocate 
General,  In  his  statement,  says:  "His  (the  accused)  story  was  disbelieved  and 
he  was  found  guilty."  That  is  not  true ;  his  story  was  believed  and  he  was  ac- 
quitted, and  it  was  not  until  the  camp  commander  ordered  a  reconsideration 
that  the  court  convicted  him.    The  Judge  Advocate  General  further  says: 

"  This  office  reached  the  opinion  that  though  there  was  sufficient  evidence  to 
sustain  the  finding,  the  evidence  did  not  go  so  far  as  to  show  his  guilt  beyond 
a  reasonable  doubt." 

A  lawyer  would  be  expected  to  suppose  that  in  a  criminal  case  the  evidence 
In  order  to  be  sufficient  must  be  such  as  to  convince  the  court  beyond  a  ren  son- 
able  doubt  of  the  guilt  of  the  accused.  However,  the  record  shows  that  the 
office  of  the  Judge  Advocate  General  said  In  the  review  of  this  case: 

"After  careful  consideration  of  the  evidence,  this  office  is  firmly  convinced 
of  the  absolute  innocence  of  the  accused." 
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As  indicating  a  lack  of  power  In  the  Judge  Advocate  Generars  office  to  give 
effect  to  a  conclusion  of  this  sort,  a  copy  of  the  review  was  addressed  to  the 
camp  commander  "  In  order  that  the  reviewing  authority  may  have  the  benefit 
of  the  study  referred  to." 

The  Judge  Advocate  General's  report  also  says: 

"In  such  a  situation  no  supreme  court  in  the  United  States  would  Interfere 
and  set  aside  a  jury's  verdict.  Nevertheless  this  office  recommended  a  recon- 
sideration of  the  verdict  by  the  reviewing  authority." 

The  great  fact  to  be  noted  is  that  such  a  case  as  this  would  never  have  come 
to  any  appellate  court,  because  the  original  acquittal  could  never  have  been  set 
aside.  And  if  the  case  could  have  gone  to  any  appellate  court  upon  evidence 
as  weak  as  this  after  a  fair  Jury  had  once  found  an  acquittal,  there  could  never 
be  any  doubt  about  what  action-  the  court  would  take.  However,  the  office  of 
the  Judge  Advocate  General  did  not  recommend  the  reconsiders tlon  of  the  ver- 
dict by  the  reviewing  authority.  It  only  expressed  its  own  serious  doubt  and 
referred  its  "  study  "  to  the  reviewing  authority  **  for  such  consideration  as  he 
may  deem  advisable  to  give  it"  This  case  well  represents  the  whole  difficulty 
due  to  the  lack  of  authority  in  the  office  of  the  Judge  Advocate  General  to  do 
more  than  present  "  studies." 

Gen.  Crowder's  defense  says : 

**It  (the  verdict)  was,  in  fact,  reconsidered;  but  the  court  adhered  to  its 
findings." 

This  is  not  true.  After  the  Judge  Advocate  General's  office  had  "studied" 
the  case  it  never  went  back  to  the  court.  The  "  study  "  was  simply  sent  to  the 
reviewing  authority  and  the  court  never  had  any  opportunity  to  see  that 
"study." 

The  Judge  Advocate  General's  report  says: 

"But  the  feature  for  emphatic  notice  is  that  reconsideration  was  given,  not 
by  exercising  the  *  arbitrary  discretion  of  a  military  commander '  but  by  re- 
ferring the  case  to  the  Judge  advocate  of  the  command  as  legal  adviser." 

The  judge  advocate  wrote  an  elaborate  review  of  the  evidence,  disagreeing 
with  the  view  of  the  Judge  Advocate  General.  This  lllustnites  the  necessity 
for  final  pow^er  in  the  office  of  the  Judge  Advocate  General.  It  is  to  he  noted 
here  (1)  that  the  Judge  advocate  who  made  the  elaborate  review  was  the  same 
Judge  advocate  that  recommended  trial  in  the  first  instance;  (2)  he  was  the 
officer  on  the  staff  of  the  camp  commander  who  ordered  the  trial  and  who  insisted 
on  a  conviction  instead  of  an  acquittal ;  (3)  to  show  his  bias,  he  undertakes  to 
say  in  his  review  that  the  court  could  not  have  been  influenced  by  the  camp 
commander  when  it  was  instructed  by  him  to  change  its  findings  from  not 
guilty  to  guilty;  (4)  he  himself  says  that  he  believed  that  the  court  was  im- 
pressed with  the  "  ring  of  sincerity "  of  the  case  when  it  first  voted  his  ac- 
quittal of  the  charges,  and  added  that  he  himself  was  so  impressed  when  he 
first  preliminarily  examined  the  case;  (5)  the  judge  advocate's  review  consists 
of  a  belabored  argument  of  18  pages  and  is  supplemented  by  a  semipersonal 
note  to  the  Judge  Advocate  General  insisting  upon  the  guilt  of  the  accused. 
This  is  a  good  example  of  the  fact  that  under  the  present  law  judge  advocates  do 
not  consider  themselves  as  Judicial  officers  at  all.  hut  simply  as  staff  officers  sup- 
porting the  views  of  the  camp  commander;  nor  do  they  consider  the  office  of 
the  Judge  Advocate  General  as  a  judicial  office,  for  such  a  relation  would  bar 
such  semipersonal  correspondence..  Moreover,  this  review  speaks  many  times, 
in  what  amounts  to  a  slurring  manner  of  the  *'  study  "  made  by  the  Judge 
Advf>cate  General. 

The  Judge  Advocate  General's  report  further  says  that  this  reconsideration 
on  tho  point  of  proof  beyond  a  reasonable  doubt  "  was  a  measure  of  protection 
which  the  law  does  not  provide  in  any  civil  court  for  the  control  of  a  Jury's 
verdict."  As  indicated  before,  the  verdict  of  the  Jury  would  have  promptly 
nr-quitted  this  man.  There  would  have  been  no  occasion  to  review  it.  If  a  case 
should  get  to  an  appellate  court  in  which  the  evidence  was  so  weak  as  to  result 
first  in  an  acquittal,  and  then  required  military  direction  to  change  it  to  a  con- 
Tlrtion.  and  then  two  superior  reviewing  Judge  advocates  pronounced  the  evi- 
dence insufficient  to  sustain  the  finding,  nobody  can  have  any  doubt  what  a 
court  of  appeals  would  do. 

The  Judge  Advocate  General's  defense  says : 

"The  case  is  a  good  illustration  of  the  feature  in  which  the  system  of  mili- 
tary justice  sometimes  does  even  more  for  the  accused  than  a  system  of  civil 
justice. 


*« 
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.  This  should  l)e  adu)itte<l.    It  does  do  more.    It  does  it  hard  aud  plenty. 

It  may  be  well  to  add  that  since  the  Chamberlain  sjK'ech  was  made  the  justit-e 
of  the  sentence  In  this  case  has  been  reexamined  in  the  office  of  the  Judge  Adv^i- 
cate  General  upon  an  application  for  clemency,  and  s^.s  a  result  Gen.  Crowder.  o» 
February  12,  1915),  rcconmiended  that  the  unexecuted  iM)rtion  of  the  sentence  In? 
remitted  and  that  the  prisoner  be  released  and  ri'stortnl  to  duty.  This  recom- 
mendation contains  the  ironical  statement  that  the  accuser!  had  serve<l  nearly 
one  year  of  his  sentence.  Here  is  also  a  stranjje  adndssion  in  the  general's 
memorandum : 

"  This  office  Is  strongly  of  the  opinion  that  Injustice  mny  have  been  done  to 
this  man,  and  that  it  should  be  righted  now,  so  far  as  possible." 

It  is  a  remarkable  coincidence  that  Gen.  ('rowder  sl«ne<l  this  menionin<lun) 
on  the  same  day  that  he  sijjned  his  defense  in  which  he  vigorously  contends  for 
the  rightful  results  of  the  case. 

(c)  The  four  death  cases  from  France:  The  next  cases  citwl  by  the  Judjr** 
Advocate  General  as  Illustrating  the  justice  with  which  the  system  meets  *'  the 
stern  ne<*essities  of  war  discipline"  were  four  death  sentences  from  France  iu 
the  cases  of  four  18-year-old  boys,  who  had  volunteered  at  tlie  beginning  of  the 
war — Nos.  IIOTHS.  110754,  and  the  companion  cases,  110751  and  110752.  These 
were  the  first  death  sentences  received  from  France.  In  the  first  two  the  tleath 
I)enalty  was  awardeil  for  a  charge  of  sleeping  upon  iMist,  an<l  in  the  last  tw»» 
for  refusal  to  go  to  drill.  The  trials  were  legal  farc€»s,  as  any  lawyer  who  will 
look  at  the  records  will  see.  In  each  of  two  of  the  cases  the  trinl  consumitl 
about  three-quarters  of  an  hour,  and  the  record  occupies  less  than  four  1<k^s<*!.v 
typewritten  pagc»s.  The  other  two  consumed  slightly  more  time,  and  resu1tt»«l 
in  a  slightly  larger  record.  The  courts  were  not  properly  comiM)sed  and  In  tw{> 
of  the  cases  were  clearly  disqualified.  The  accusc<l  were  virtually  denied  tlio 
assistance  of  counsel  and  the  right  of  defense.  A  second  lieutenant  as  coiinsrl 
made  no  efTort  to  assist.  That  they  were  hlndere<l  rather  than  heljKHl  in  their 
defense  by  counsel  Is  demonstrated  by  the  fact  that  in  the  case  where  a  plea  <»f 
guilty  was  entered  the  sole  effort  of  coimsel  consisted  of  his  calling  a  witness 
and  asking  him  this  question : 

"  Q.  Was  the  accusetl's  record  good  up  to  this  time? — A,  It  was  not.  It  is 
one  of  the  w^orst  in  the  company." 

Two  pleaded  guilty  to  a  capital  offense  and  the  other  two  made  not  the 
slightest  fight  for  their  lives.  Even  If  the  men  had  been  properly  trie<l  and 
convicted,  no  just  judge  could  have  awarded  the  dv^*ath  penalty.  These  young 
soldiers  had  becMi  driven  to  the  point  of  extreme  exhaustion.  At  the  time  of 
commission  of  the  offenses,  the  military  authorities  evidently  regarded  them 
lightly.  The  two  who  were  chnrged  with  sleeping  on  post  were  not  relievtHl 
from  post  nor  were  they  arrestetl  or  accused  for  10  days  thereafter,  and  the 
two  who  were  charged  with  refusal  to  go  to  drill  were  not  arrestwi  or  chargoxl 
for  a  month  thereafter.  I?ut  iit  this  juncture  the  5i-iiliorlti(»s  abrui.tly  chantrtNl 
their  policy,  and  decided  to  make  an  example  of  these  men.  <Jen.  Pershiii^. 
who  muler  the  1m w  had  nothing  whatever  to  do  with  tlies«»  ca.ses,  injected  his 
power  and  authority  into  the  course  of  justice,  damorefl  for  the  death. |>enalty. 
and  asked  that  the  ctd)le  be  used  to  transmit  to  him  the  mandate  of  death. 

According  to  the  Judge  Advocate  General,  Geii.  Pershing  urgwl  the  adoption 
of  the  inexorable  policy  of  awarding  the  death  iHMialty  in  all  cases  of  sleei>in<.: 
on  post,  and  he  Insists  that  no  one  should  be  criti^'ized  for  agreeing  with  this 
policy  or  acceding  to  Gen.  Pershing's  urgent  rHpiest.  And  then  the  Ju<lge 
Advocate  General  makes  this  surprising  statement : 

"  I  myself,  as  you  know,  was  at  first  disiwsed  to  deft»r  to  the  urgent  recom- 
mendation of  Gen.  Pershing,  but  contlnuetl  reflection  caused  me  to  withdraw 
from  that  extreme  view,  and  some  days  before  the  case  was  presented  for 
your  final  action  the  record  contained  a  recommendation  from  me  pointing  in 
the  direction  of  clemency." 

The  record  shows  an  entirely  different  attitude.  It  shows  that  on  March  2JI 
to  April  4  Gen.  Crowder  wrote  the  reviews  in  these  cases,  but  did  not  as  yi't 
conclude  them  with  his  recommendation.  On  April  5  he  sent  them  to  (ien. 
March  In  this  unfinished  state,  accompanied  by  a  letter  in  which,  whjle  indi- 
cating that  by  right  and  justice  these  bo>'s  ought  not  to  die,  he  sugge.ste<l,  never- 
theless, that  since  Gen.  I»ershlng  insisted  upon  the  death  penalty  the  depart- 
ment should  uphold  him  and  present  a  united  front  to  the  President.  He  askt^il 
for  a  conference  with  the  Chief  of  Staff  in  order  that  there  might  be  unanimity 
in  the  department  to  that  end.    Here  is  his  language : 
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*'  You  will  notice  that  I  have  not  finished  the  review  by  embodying  a  definite 
r(HX>mmendation. 

*•  It  would  he  unfortunate  Indeed  if  the  War  Department  did  not  have  one 
mind  about  these  cases.  There  is  no  question  that  the  records  were  legally 
sufficient  to  sustain  the  finding»  and  sentence.  There  Is  a  very  large  question 
in  my  mhid  as  to  whether  clemency  shoukl  be  extended.  Undoubtedly  Gen. 
Pershing  will  think  if  we  extend  clemency  that  we  have  not  sustained  him  in 
a  matter  in  which  he  has  made  a  very  exi)Ilcit  recommendation. 

'*  May  we  have  a  conference  at  an  early  date?  '* 

He  did  confer  with  Gen.  March,  and  they  agreed  to  present  the  united  front, 
to  uphold  the  hands  of  Gen.  Pershing,  and  to  recommend  the  execution  of  the 
sentence  of  death.  On  April  6  Gen.  Crowder  brought  back  from  his  conference 
with  the  Chief  of  Staff  the  untinished  reviews  and  immediately  concluded  them 
by  adillng  to  them  the  following  recommendation : 

"  I  recommend  that  the  sentences  be  confirmed  and  carried  into  execution. 
With  this  In  view  there  is  herewith  incloseil  for  your  signature  a  letter  tran»- 
uiltting  the  record  to  the  President  for  his  acton  thereon,  together  with  an 
Executive  orrler  designed  to  carry  this  recommendation  into  eifect  should 
^uch  action  meet  with  your  approval 

"  (Signed)  E.  H.  Cbowder, 

"  Judge  Advocate  General." 

Gen,  Crowder  says  that  he  was  "disposed  to  defer"  to  the  urgent  recom- 
mendation of  («en.  Pershing,  but  the  record  shows  that  he  did  defer. 

The  record  also  contradicts  his  statement  that — 
"continued  reflection  caused  me  to  withdraw  from  that  extreme  view,  and 
some  day.s  before  the  case  was  presented  for  your  final  action   the  record 
contained  a  recommendation  from  me  pointing  In  the  direction  of  clemency." 

And  the  record  also  disproves  his  statement  that  after  an  examlnntlon  by 
several  of  the  most  experienced  judge  advocates  of  his  staff  "  no  reversible 
errfjr  was  found,  and  there  was  no  doubt  of  the  facta  in  either  case,  the  only 
issue  In  the  cases  being  the  severity  of  the  sentences."  The  record  shows  that 
<»D  April  15  I,  accidentally  hearing  about  these  cases,  filed  a  memorandum  in 
which  I  polntcHl  out  with  all  the  power  within  me  not  only  reversible  error, 
but  anni  hi  latin?  error,  and  urged  that  these  sentences  be  set  aside  and  these 
young  soldiers  be  not  executed.  And  three  other  Judge  advocates  expressed 
full  cimcurrence  in  my  views.  The  record  further  shows  that  on  April  10 
still  another  Judge  advocate  of  high  rank,  whom  Gen.  Crowder  esteems  as  a 
<q)lendld  lawyer  and  who  supports  the  general's  views  on  military  Justice,  filed 
with  him  a  ^ong  memorandum  to  the  effect  that  these  trials  were  a  tragic  farce 
and  c*>ncludei  that — 

**  It  will  he  illfRcult  to  defend  or  Justify  the  execution  of  these  death  sentences 
by  way  of  punishment  or  upon  any  ground  other  than  that  as  a  matter  of 
pure  military  expediency  someone  should  be  executed  for  the  moral  effect  such 
action  shall  have  upon  the  other  soldiers." 

TlK»se  memoranda  the  general  did  not  forward  to  superior  authority,  but  the 
nii)nl  shiiwH  that  upon  reading  them  and  "  upon  continued  reflection  "  the  next 
(lay.  April  10.  he  addressed  a  memorandum  to  Gen.  March,  which  Ijegan  as 
follows : 

"Since  our  Interview  on  the  four  cases  from  France,  involving  the  death  sen- 
tencvs.  at  which  interview  we  agreed  that  we  would  submit  the  cases  with  the 
n  commendation  that  the  sentences  be  carrie<i  into  execution,  my  attention  has 
ftceii  invited  to  certain  facts  of  which  I  had  no  knowledge  at  the  time  of  the 
inter\-iew  and  to  which  I  think  your  attention  should  have  been  invited." 

He  then  sets  out  some,  but  by  no  means  all.  of  the  facts  of  these  memoranda, 
<<imply  flawing  them  on  to  the  Chief  of  Staff  *'  for  his  information."  He  did  not 
^wni  them  sufiicient  to  modify  his  own  conclusion  or  his  agreement  with  the 
Chief  of  Staff,  for  near  the  close  of  the  memorandum  he  expressly  declared  that 
he  subnets  them  without  any  desire  "  to  reopen  the  case,"  and  he  then  concludes 
a  J*  follows : 

•*  It  will  not  have  escaped  your  notice  that  Gen.  Pershing  has  no  office  of  review 
in  those  cases.  He  seems  to  have  required  that  these  cases  be  sent  to  him  for 
the  parpose  of  putting  on  the  record  an  expression  of  his  views  that  all  four 
men  should  be  placed  before  the  firing  squad.  I  do  not  make  this  statement  for 
the  purpose  of  criticizing  his  action — indeed,  I  sympathize  with  It — but  it  is  fair 
In  the  consideration  of  the  action  to  be  taken  here  to  bear  in  mind  the  fact  that 
(>en.  Pershing  w*as  not  functioning  as  a  reviewing  ofldcer  with  any  ofiicial  rela- 
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tion  to  the  prosecution,  but  as  commanding  general,  anxious  to  maintain  the  dis- 
cipline of  his  command. 

••  (Signed)  B.  H.  Chowdeb, 

"  Judge  Advocate  OeneraZ/* 

No  case  could  furnish  better  evidence  of  what  happens  when  the  chief  judicial 
officer  of  the  Army  is  subject  to  the  power  of  military  command,  is  **  supervised  *' 
by  it,  and  must  rely  upon  it  for  his  appointment  to  and  retention  in  office ;  and 
the  fact  that  these  men  did  not  die,  as  the  military  hierarchy  would  have  had 
them  die,  was  not  due  to  the  Judge  Advocate  General  of  the  Army,  and  the  fact 
that  they  came  perilously  close  to  an  unlawful  death  and  were  deprived  of  pro- 
tection for  themselves,  and  have  been  unlawfully  subjected  to  penitentiary  servi- 
tude, was  due  to  the  Judge  Advocate  General  of  the  Army. 

When  Gen.  Crowder  first  replied  to  the  Chamberlain  criticism  and  my  ovni.  he 
made  reference  to  other  cases,  which  he  deemed  to  be  beyond  criticism  and  illus- 
trative of  the  justice  of  the  system,  which  he  now  significantly  omits.  I  will 
supply  them: 

(d)  John  Schroeder,  Machine  Gun  Company,  One  hundred  and  fifty-sixth 
Infantry,  was  convicted  of  absenting  himself  without  leave  from  May  9  to  15, 
when  his  command  was  about  to  embark  for  overseas  service.  The  gravamen 
of  this  offense  Is  obviously  the  intention  to  avoid  overseas  service,  as  pointed  out 
in  the  Crowder  report,  by  the  division  judge  advocate,  and  by  Gen.  Hodges,  who, 
in  his  review  of  June  19, 1918,  congratulated  the  court  '*  in  adjudging  an  adequate 
sentence  and  thereby  demonstrating  its  disapproval  of  an  act  of  a  soldier's 
absenting  himself"  without  permission  immediately  following  his  designation 
for  overseas  service.  This,  of  course.  Is  one  of  the  most  serious  offenses,  notwith- 
standing which  the  accused,  represented  by  an  inexperienced  first  lieutenant  as 
counsel,  pleaded  guilty ;  and  it  is  also  shown  that  while  without  counsel  he  was 
approached  by  an  investigating  oflicer,  who  reported  that  "  the  accused  declines 
to  make  a  stnteinent,  but  says  that  he  will  plead  guilty,'*  Indicating  that  there 
was  some  inducement  for  the  plea.  The  accused,  however,  at  the  trial  and  after 
his  plea  of  guilty,  stated  under  oath  that  he  went  home  for  the  purpose  of  seeing 
a  sick  mother,  and,  besides,  that  he  did  not  know  that  the  company  was  going 
abroad  and  had  never  been  informed  of  that  fact.  This  statement,  absolutely 
inconsistent  with  his  plea,  required  the  entry  of  a  plea  of  "  not  guilty  "  and  a 
trial  of  the  general  issue.  There  being  no  evidence  whatever  to  show  that  the 
accused  was  Informed  that  his  company  was  going  abroad,  the  court  should  have 
taken  the  statement  of  the  accused  as  true  and  acquitted  him.  This  is  an  ex- 
cellent example  of  a  meaningless  trial.  The  accused  had  no  counsel  worthy  of 
the  name;  he  did  not  appreciate  nor  w^as  he  advised  of  the  gist  of  the  offense; 
he  made  an  Ill-advised  and  uncomprehending  plea  of  guilty,  and  then  made  state- 
ments absolutely  Inconsistent  with  his  plea,  all  of  which  went  unnoticed  and 
resulted  In  his  being  sentenced  to  be  dishonorably  discharged  and  to  be  confined 
at  hard  labor  for  25  years. 

ie)  No,  106800  is  a  sort  of  companion  case  to  the  immediately  preceding  one. 
The  gist  of  the  offense,  here  as  there,  Is  to  be  found  in  the  intention  to  escape 
overseas  service.  This  accused  was  also  defended  by  worse  than  no  counsel. 
The  whole  proceeding  Is  Invalid  for  the  reason  that  the  court  disposed  of  it  as 
though  the  accused  had  entered  a  plea  of  guilty,  whereas  he  pleaded  "  to  the  sped" 
fication,  not  guilty;  to  the  charge,  guilty."  The  Important  part  of  the  plea  is, 
of  course,  the  plea  to  the  specification,  the  plea  to  the  charge  being  mere  form 
and  may  be  Igpored. 

This  being  a  plea  of  not  guilty,  the  accused  should  have  been  tried  accord- 
ingly. As  showing  the  lax  method  of  the  court,  even  on  an  assumption  of  a 
valid  plea  of  guilty,  the  accused  made  a  sworn  statement  absolutely  inconsistent 
with  his  plea,  saying  that  he  did  not  know  and  had  not  been  informed  that  he 
was  ordered  to  overseas  service.  He  was  sentenced  to  15  years'  confinement  and 
the  court  was  commended  as  in  the  previous  case. 

if)  No.  114717  was  a  charge  of  sleeping  on  post.  In  this  country,  and  a  plea  of 
guilty.  The  accused,  referred  to  as  "  but  a  little  kid."  was  said  to  have  been 
found  asleep  by  a  lieutenant.  This  was  a  capital  crime  in  which  the  accused, 
but  17  years  old,  was  permitted  by  Inexperienced  counsel  to  plead  guilty,  for 
which  he  was  sentenced  to  10  years.  The  whole  proceeding  occupies  seven  padres 
of  loosely  t.vpewritten  matter  double  spaced.  The  court  submitted  a  recom- 
mendation for  clemency,  asking  for  a  reduction  of  the  sentence  on  the  ground 
that  Inasmuch  as  the  accused  had  pleaded  guilty  they  had  been  reluctant  but 
compelled  to  give  him  a  sentence  commensurate  with  the  offense,  and  also  on 
the  ground  of  his  youth. 
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(^)  No.  119076.  This  Is  a  case  in  which  Gen.  Crowder  contended  that  the 
sentinel  had  been  drinking  whisky  before  i^oing  on  guard  and  ttiat,  having  been 
found  asleep  thereafter,  the  case  was  plainly  one  for  severest  exemplary  punish- 
ment. It  is  passing  strange  how  justice  can  hurdle  the  salient  point  that  an 
example  ought  to  have  been  made  not  so  much  of  the  man  as  of  an  officer  who 
in  violation  of  regulations  and  common  sense  will  post  as  a  sentinel  a  man  who 
had  obviously  been  drinking. 

These  cases — and  there  are  thousands  like  them  in  point  of  illegality  and 
injustice — are  sufficient  to  show  what  the  Judge  Advocate  Qeneral  terms  "  the 
general  state  of  things  in  the  administration  of  military  justice." 

I 

BIS  BFBCIFIC  OONTKNTIONS. 

(1)  He  contends  that  courts-martial  procedure  is  in  accordance  with  the 
**  Tifdd  limitations  of  the  criminal  code  '*  and  not  according  to  the  arbitrary  dis- 
cretion of  the  commanding  officer. 

There  are  no  '*  rigid  limitations  *'  of  the  code.  That  is  the  trouble.  The  mili- 
tary code  is  worthy  of  the  name  of  law  only  in  the  sense  that  any  absolute  and 
unregulated  power  established  by  law  is  worthy  of  it.  Ck>ngress  has  authorized 
military  power  to  do  as  it  pleases  in  the  exercise  of  this  highly  penal  jurisdic- 
tion. Look  at  the  articles  from  first  to  last.  Is  there  a  word  to  regulate  the 
preferring  of  the  charge,  the  arrest,  the  sufficiency  of  the  charge,  the  rights  of  the 
accused  before,  at,  and  after  trial?  Is  there  any  standard  of  law  to  which  the 
court-martial  procedure  must  conform?  Is  there  a  single  provision  for  the  legal 
ascertainment  of  errors  and  the  correction  of  them?  None.  All  this  is  com- 
mitted not  to  law  but  to  the  power  of  military  command.  The  power  of  mili- 
tary command  determines  whether  or  not  there  is  reasonable  ground  to  believe 
that  the  offense  has  been  committed  and  that  the  accused  committed  it.  Mili- 
tary power  determines  whether  there  is  a  prima  facie  case.  Military  power 
selects  the  judges.  Military  power  selects  such  counsel  as  the  accused  may 
have.  Military  power  determines  the  legal  sufficiency  of  the  charge.  Military 
power  determines  the  kind  and  competency  and  sufficiency  of  proof.  Military 
power  passes  finally  upon  every  question  of  law  that  can  arise  in  the  progress  of 
the  trial.  And  military  power  finally  passes  upon  the  legality  of  the  judgment 
and  the  entire  proceedings.  This  Is  one  code,  criminal  in  character,  that  does 
not  recognize  principles  of  law  and  does  not  contemplate  the  services  of  a  single 
man  skilled  In  the  law.  Thus  there  is  no  standard  by  which  error  may  be  de- 
tennined,  except  the  view  of  the  commanding  general.  Whatever  he  determines 
is  right  is  right,  and  whatever  he  determines  is  wrong  is  wrong,  by  virtue  of 
his  determination  alone.  Under  such  a  system,  of  course,  there  can  be  no  such 
thing  as  error  of  law ;  there  can  only  be  a  variation  from  whatever  the  com- 
n^anding  general  believes  to  be  right.  And  from  his  decision  there  is  no  appeal. 
There  is  no  power  on  earth  to  review  his  decision  with  authority  to  say  that  it 
is  wrong  as  a  matter  of  law. 

And  should  not  a  criminal  code  define  the  offenses  and  prescribe  the  penalties 
if  it  Is  worthy  of  the  name  of  law?  Look  at  the  code.  There  are  29  punitive 
articles.  Not  one  of  them  defines  any  offense.  The  definition  is  to  be  found  in 
the  common  law  military  or  what  military  men  conceive  to  be  the  customs  of 
the  service.    Not  one  of  them  prescribes  the  penalty. 

The  court-martial  is  authorized  to  award  any  punishment  it  please.  Twenty- 
nine  of  these  articles  conclude  by  each  declaring  that  the  offense  punishable 
therein  shall  be  punished  "  as  the  court-martial  may  direct,"  which  means  any 
punishment  less  than  death.  Eleven  of  them  authorize  any  punishment  "  that 
a  court-martial  may  direct.  Including  death,"  and  two  of  them  mandatory 
prescribe  death.  Why  should  there  not  have  been  shocking  punishments,  shock- 
ing both  l)ecause  of  their  harshness  and  because  of  their  senseless  variations, 
when  courts-martial  have  unlimited  authority  to  punish  as  they  please?  I 
myself  can  not  conceive  that  lawyers  believe  in  such  delegations  of  legisla- 
tive power,  either  on  principle  or  as  a  matter  of  policy.  True  it  is  that  in  times 
of  peace  Congress  has  authorized  the  President,  if  he  sees  fit,  to  prescribe  cer- 
tain maximum  punishments,  thus  limiting  the  discretion  of  courts-martial. 
This  is,  nevertheless,  an  un\^iBe  if  not  an  unlawful  delegation,  inasmuch  as  a 
matter  of  practical  administration  the  military  authorities,  and  not  the  Presi- 
dent, prescribe  such  limits.  Its  only  effect  is  to  transfer  the  unlimited  power 
of  prescribing  the  punishment  from  the  several  courts-martial  to  a  single  mili- 
tary authority  of  the  War  Department.  It  is  equally  an  abdication  by  Gon- 
gr^s  itself  to  prescribe  the  offense  and  the  punishment. 
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Does  the  code  contemplate  the  t)artlclpatlon  of  a  single  lawyer?  Of  course, 
lawyers  are  used  In  the  system.  During  this  war  we  had  a  largre  corps  of 
Judge  advocates.  But  they  are  without  authority.  They  were  upon  the  staff 
of  the  commanding  general,  and  like  all  other  staff  officers  are  to  do  his  bid- 
ding and  be  governed  by  him.  No  distinction  Is  made  between  the  legal  staff 
and  the  purely  military  or  administrative  staff.  It  Is  presume<l  that  the  c»«n- 
manding  general  is  as  competent  in  the  field  of  law  as  he  Is  in  the  field  of 
tactics,  and  as  a  general  rule  the  word  of  his  staff  officer  means  little  to  him. 
The  authority  is  the  authority  of  the  commanding  general.  Congress  has  ojn- 
f erred  it  upon  him.  and  we  may  expect  a  military  man.  of  all  men,  to  exercise 
It  Lawyers  are  like  other  ordinary  human  beings.  They  are  dependent  upon 
the  connuanding  gener;il  for  advancement  and  recognition  and  professional  suc- 
cess in  the  Army.  Having  no  power  and  authority  of  his  own  a  law^yer  may 
not  be  expected  to  do  other  than  support  the  view  of  his  commanding  general 
as  best  he  can,  wiiether  right  or  wrong.  Indeed,  that  he  should  do  so  is  one 
of  the  tenets  of  the  military  profession.  There  is  but  one  will — that  is  the  will 
of  the  commanding  general.  I  have  seen  lawyers  placed  in  this  position  abase 
themselves  in  the  face  of  military  authority  to  the  point  where  one  would  in- 
cline to  doubt  whether  they  had  not  abandoned  their  professional  principles 
altogether.  A  member  of  the  Board  of  Review  appearing  before  the  committee 
of  the  American  Bar  Association  recently  made  the  following  statement : 

**  While  in  many  cases  the  trials  of  enlisted  men  are  not  so  elaborate  as  the 
trials  of  officers,  and  in  many  cases  the  rules  of  e\idence  are  not  observed  and 
counsel  is  obviously  inadequate,  while  in  a  considerable  percentage  of  case< 
we  find  that  the  decision  is  not  sustained  by  the  fact,  still  I  do  not  recall  a 
single  case  in  which  morally  we  were  not  convinced  that  the  accused  was 
guilty." 

And  in  this  statement  other  judge  advocates  concurre<l.  Verily  they  have 
received  tluMr  reward.  Such  a  statement  shows  to  what  extent  s\d>jection  to 
the  power  of  military  command  deflects  legal  Judgments,  imposes  itself  uinm  pro- 
fessional appreclati(»ns,  and  obscures  those  first  principles  which  are  normally 
regarded  as  the  foundation  stones  of  the  temple  of  justice.  The  last  man  in 
the  world  to  be  expected  to  prefer  his  personal  impression  of  moral  guilt  ta 
guilt  duly  adjudged,  his  own  judgment  to  the  Judgment  of  a  court  of  law. 
should  be  the  lawyer.  Think  a  moment  what  it  means  for  a  lawyer  sitting  in 
a  judicial  capacity  to  say : 

"  We  find  the  .soldier  has  not  been  well  tried ;  we  find  that  the  rules  of  evi- 
dence were  transgressed  in  his  case;  we  find  that  he  had  not  the  substantial 
assistance  of  counsel ;  we  even  find  that  the  decision  was  not  sustained  by  the 
facts  of  record ;  yet  we  are  morally  convinced  that  the  accused  was  guilty,  so 
let  him*  be  punished." 

That  means  something  worse  than  injustice  to  the  accused ;  that  is  the  argu- 
ment of  the  mob;  that  is  the  road  to  amirchy.  I  myself  prefer  the  statement 
made  by  Warren  in  answering  the  same  contention  in  the  British  Army  nearly 
90  years  ago : 

••  It  concerns  the  safety  of  all  citizens  alike  that  legal  guilt  should  be  nnulo 
the  sole  condition  for  legal  punishment;  for  legal  guilt  rightly  understood  is 
nothing  but  moral  guilt  ascvrtained  atxording  to  tho^e. rules  of  trial  which  ex- 
perience and  regulation  have  combined  to  suggest  for  the  s<H*urIty  of  the  Stnt^* 
at  large.  *  *  ♦  They  (thes<»  fundamental  principles  of  our  law)  have, 
nevertheless,  been  lost  sight  of  and  \\\t\\  a  disastrous  effect  by  the  railitar>' 
authorities  conducting  and  supporting  the  validity  of  the  proceedings  about  to 
be  bnnight  before  Your  Majesty." 

And  the  chief  of  all  judge  advocates,  the  Jud5^e  Advocate  General  himself,  is 
also  subject  to  this  military  power  at  its  very  height.  He  himself  has  n«»t  one 
particle  of  autlau'ity ;  h^  also  may  advise  and  recommend  to  the  Chief  of  Staff, 
the  highest  exponent  of  military  authority.  By  statute  the  .Tudge  Advocsite 
Oeneral  is  placed  under  the  "  supervision  "  of  the  Chief  of  Staff;  by  the  statute 
also  the  Judge  Advocate  General  will  hohl  office  for  a  term  of  four  years  unless 
sooner  relieved  or  unless  reappolnte<l.  He  Is  subject  to  the  supervision,  power, 
and  control  (»f  the  Chief  of  Staff  just  as  is  the  chief  of  the  department  that 
•ssues  the  rations,  supplies,  and  materiel,  or  makes  a  military  plan.  His  reten- 
tion of  office  depends  upon  the  approving  Judgment  of  the  Chief  of  Staff.  Such 
a  man  can  not  i)e  indeiw^ndent,  and  in  tiie  end  must  be  influence<l  by  what  the 
military  authorities  would  have  him  do.    That  this  is  so  is  observable  daily. 

From  top  to  bottom  the  admlnistraticm  of  military  justice  Is  not  governed  by 
tlie  rigid  limitations  of  the  code,  but  by  the  rigid  powers  of  mlltary  command. 
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It  Is  to  be  noted  that  throujshout  his  defense  the  Judge  Advocate  General 
flnnus  that  the  puniNhm«nits  have  been  comparatively  liRht,  since  the  code  Ini- 
\n}s*^\  no  limit.  The  code  should  llndt  punislunent.  The  dittlculty  is,  it  dm«s 
not. 

i'2)  He  contends  that  the  cmle  is  ni«Hlern  and  enU^Iitened. 

He  admits  that  prior  to  his  "  revision  "  of  1910.  it  was  the  British  code  of 
1774.  and  I  say  that  his  "revision"  did  not  revise,  and  that  we  still  have  the 
British  code  of  1774,  itself  of  even  more  ancient  origin.  The  best  proof  that 
our  present  articles  are  organically  the  British  Articles  of  1774  Is  to  be  found 
by  comparing  the  two.  The  next  best  evidence  is  to  l>e  had  out  of  the  mouths 
of  the  highest  officials  who  proposed  the  so-called  revision  of  1016,  now  relied 
upon  as  a  complete  modernization  of  the  old  British  code.  The  British  code 
was  adopted  under  the  exigency  of  the  Revolution,  and 'John  Adams,  the  chief 
instrument  In  securing  the  adoption,  attributed  his  sun^rislng  success  to  that 
emergent  situation.  There  were  few  minor  changes  made  during  the  Kevolu- 
don.  and  up  to  the  so-called  ccxle  of  1806.  In  his  statement  to  the  Military  Com- 
mittee, the  Judge  Advocate  General  on  May  14,  1912,  said : 

"As  our  code  existed,  it  was  substantially  the  same  as  the  code  of  1806.'* 

And  he  also  showed  that  the  code  of  1806  was  substantially  the  code  of  1774. 
Of  this  code  of  1806,  he  said : 

"  The  1806  code  was  a  reenactment  of  the  articles  in  force  during  the  Revolu- 
♦lonary  War  period,  with  only  such  modifications  as  were  necessary  to  adapt 
them  to  the  Ck)nstitution  of  the  United  States.** 

The  modifications  that  were  deemed  necessary  were  simply  such  modifica- 
tions as  were  necessary  to  make  the  articles  fit  into  the  mere  machinery  of  our 
Government,  and  intrmluced  the  requisite  terminology  therefor.  Speaking  of 
his  so-called  revision  of  1916,  the  Judge  Advocate  General  said : 

**  It  is  thus  accurate  to  say  that  during  the  long  inter^-al  between  1806  and 
1912 — ^106  years — our  military  code  has  undergone  no  change  except  that  which 
has  been  accomplished  by  piecemeal  amendment.  Of  the  101  articles  which 
made  up  the  code  of  1806,  ^  survive  in  the  present  code  unchanged,  and  most 
of  the  remainder  without  substantial  change.  Meanwhile,  the  British  articles 
from  which,  as  we  have  seen,  these  articles  were  largely  taken,  has  been, 
mainly  through  the  medium  of  the  Army  annual  act,  revised  almost  out  of  recog- 
nition, indicating  that  the  Crovemment  with  which  it  originated,  has  recog- 
*dzed  its  inadaptability  to  modem  service  conditions.*' 

The  so-caUed  revision  of  1916  was  only  a  verbal  one  and  not  an  organic 
revision-  This,  a  comparison  with  the  code  as  it  previously  existed  will  demon- 
strate. The  proponents  of  the  revision  themselves  so  stated ;  they  did  not  pon- 
tempiate  the  making  of  a  single  fundamental  change.  This  was  clearly  shown 
in  the  letter  of  the  Secretary  of  War  to  the  Committee  on  Military  Affairs 
under  date  of  May  18,  1912,  and  It  is  equally  clearly  shown  by  the  letter  of 
the  Judge  Advocate  General,  submitting  the  project  in  which  he  described 
"  the  more  important  changes  sought  to  be  made  *'  as  those  of  "  arrangement 
and  clasBiflcatlon."  Nobody,  either  the  Judge  Advocate  General,  the  Secretary 
of  War,  or  either  committee  of  Congress,  has  ever  regarded  the  project  of 
1916  as  a  sabstantial  revision.  The  Judge  Advocate  General  took  occasion  to- 
deny  that  it  was  anything  but  a  restatement  of  existing  law  for  the  sake  of 
convenience  and  clarity.    He  himself  pledged  the  committee — 

"  If  Congress  enacts  this  revision,  the  service  will  not  be  cognizant  of  any 
material  changes  in  the  procedure,  and  courts  will  function  much  the  same  as 
heretofore." 

Such  revision  as  was  made  made  the  structure  rest  even  more  firmly  upon  the 
principles  that  courts-martial  are  absolutely  subject  to  the  power  of  military 
command. 

(3)  He  contends  that  the  commanding  officer  may  not  put  a  man  on  trial: 
without  a  preliminary  hearing  into  the  probability  of  the  charge. 

Notice,  he  does  not  say  the  code  requires  such  hearing,  but  that  regulations 
and  orders  of  the  War  Department  do.  Therein  lies  the  deficiency.  Law  ii» 
a  rule  established  by  a  common  superior,  and  as  between  the  man  to  be  tried 
and  the  officer  ordering  his  trial  such  a  regulation  is  not  law.  It  establishes 
no  ri^t.  Its  only  sanction  is  In  the  authority  that  issued  it.  It  may  be  in- 
adequate, i^ored,  disobeyed,  modified,  revoked,  or  its  violation  waived  witn~ 
out  involving  the  rights  of  the  man  to  be  tried.  As  a  matter  of  fact,  well  known 
in  the  Army,  such  preliminary  investigation  as  is  prescribed  is  as  a  rule  per> 
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functorily  made.  It  must  not  be  presumed  to  be  very  thorough  when  96  per 
cent  of  all  charges  drawn  are  ordered  for  trial.  The  failure  to  provide  for 
an  investigation  whereby  it  shall  be  lej?ally  determined  that  there  is  a  prima 
facie  case  is  at  the  origin  of  the  great  number  of  trials,  and  is  therefore  tlie 
source  of  much  of  the  injustice. 

Any  officer  can  prefer  charges  against  any  enlisted  man  by  virtue  of  his 
official  status  alone.  The  Judge  Advocate  General  says  that  the  Army  follows 
the  Anglo-American  system  of  filing  an  Information  by  a  prosecuting  officer. 
Of  course  not.  Any  officer  may  prefer  charges.  He  acts  under  no  special  re- 
quirement or  sense  of  obligation.  The  Judge  Advocate  General  naively  says 
that  **  this  protection  is  invariable."  Would  you  call  it  a  protection  If  every 
man  under  the  sun  standing  one  degree  above  you  in  wealth  or  social  position 
or  official  position  had  the  power  to  Indict  you  or  Inform  against  you  and  sub- 
ject you  to  a  criminal  trial?  Would  you  agree  that  even  every  civil  officer  In 
the  land  should  have  such  a  power  over  a  civilian?  And  yet,  every  Army  officer 
has  that  power  by  virtue  of  his  office  alone. 

(4)  He  insists  that  there  have  not  been  too  many  trials;  indee<l,  that  there 
have  been  comparatively  few. 

He  admits  that  in  the  year  preceding  the  armistice  there  w^ere  28.000  general 
courts-martial  and  340,000  inferior  courts.  He  uses  4,000,000  as  the  .size 
of  the  Army  during  the  period,  whereas  the  average  for  the  period  was,  of 
course,  less  than  2,000.000.  Applying  the  ratio  of  Army  trials  to  the  population 
of  the  United  States,  you  would  have  1,500,000  felonies  and  19.000,000  mis- 
demeanors tried  annually.  Comparison  will  also  show  that  we  tried  seven 
times  as  many  men  per  thousand  per  year  as  either  France  or  England.  He 
takes  great  consolation  in  the  fact  that  the  percentage  of  trials  was  smaller 
in  the  war  Army  than  in  the  old  Regular  Army.  That  is  true,  but  a  cause  for 
shame,  not  consolation.  The  system  as  applied  to  the  Army  in  peace  was  in- 
tolerable. General  courts-martial  In  the  Regular  Army  averaged  six  per  hun- 
dred men  per  annum.  Applying  the  Regular  Army  ratio  of  trials  to  the  Na- 
tional Army,  the  result  would  have  been  for  the  year  mentioned  120,000  gen- 
eral courts-martial  and  1,500,000  inferior  courts-martial,  surely  a  number  that 
would  have  destroyed  any  army. 

The  Judge  Advocate  General  and  the  War  Department  now  say  that  the  in- 
justices revealed  during  the  war  have  been  due  largely  to  the  new  officer. 
Quite  the  contrary.  The  records  show  that  the  new  officer,  bringing  into  the 
Army  his  civilian  sense  of  justice,  has  preferred  and  ordered  fewer  courts- 
martial  than  the  regular.  It  must  be  remembered  also  that  the  old  experienced 
Regular  Army  officers  have  been  the  officers  with  the  authority  to  convene  gen- 
eral courts-martial  and  approve  the  punishments  awarded  by  them.  They  are 
therefore  responsible. 

In  any  event,  Inasmuch  as  our  wars  are  to  be  fought  by  citizen  soldiers,  no 
system  ought  to  be  maintained  that  must  inevitably  result  in  injustice  by  reason 
of  the  inexperience  of  the  men. 

(r>)  He  contends  that  our  officers  are  sufficiently  grounded  In  the  law  to  be 
military  judges. 

This,  again,  is  a  matter  of  standards.  It  may  be  informative  to  point  out  the 
inconsistency  between  the  statement  that  the  new  officers  are  responsible  for 
the  deficiencies  of  the  administration  of  military  justice  developed  during  the 
war  and  the  contention  that  they  are  competent  military  judges.  Of  course, 
they  are  not  competent  as  judges.  A  case  before  a  court-martial  involves  the 
(tntlre  criminal  law.  Courtn-martlal  are  judge  as  well  as  jury.  His  regard  for 
the  judicial  requisites  can  be  properly  appreciated  in  view  of  his  argument  that 
the  study  of  the  brief  course  in  the  elements  of  law  at  West  Point  or  of  the 
course  by  the  new  officers,  in  the  three  months'  training  camp  is  sufficient  *'to 
insure  an  acquaintance  with  the  law  by  the  members  of  a  court-martial." 

In  any  event,  he  says,  the  deficiencies  of  the  trial  court  will  find  its  corrective 
supplement  in  the  reviewing  judge  advocate — one  system  of  legal  mechanics 
that  stands  the  pyramid  on  its  pinnacle. 

(6)  He  contends  that  the  judge  advocate  does  not  combine  the  Incompatible 
function  of  prosecutor,  adviser  of  the  court,  and  defender  of  the  accused. 

The  law  and  universal  practice  are  otherwise.  The  judge  advocate  shall 
prosecute  in  the  name  of  the  United  States  (art.  17).  If  accused  is  not  repre- 
sented, the  judge  advocate  shall,  throughout  the  proceedings,  advise  him  of 
his  legal  rights  (art.  17).  This  is  defined  to  be  the  substantial  duty  of  counsel 
(par.  96,  M.  C.  M.)  The  judge  advocate  Is  the  legal  adviser  of  the  court  (par. 
99,  M.  C.  M.).    There  are  cases  in  which  a  single  officer  set  a  trap  for  the 
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accnsed,  was  the  prosecuting  witness,  was  appointed  Judge  advocate  to  prose- 
cute the  case,  and,  besides,  was  also  specially  detailed  as  counsel  for  the  ac- 
cused, and  performed  all  functions.  For  such  an  instance,  see  case  of  Pvt. 
Claud  Bates,  in  which,  when  I  pointed  out  these  inconsistencies,  the  command- 
ing general  complained  I  was  "  trying  to  break  up  our  court-martial  system.*' 

(7)  He  resents  the  criticism  that  second  lieutenants,  knowing  nothing  of  lanv 
and  less  of  court-martial  procedure,  are  assigned  to  the  defense  of  enlisted  mec 
charged  with  capital  or  other  serious  offenses. 

He  admits,  however,  that  in  an  examination  of  20  cases  a  lieutenant  appeared 
as  counsel  in  13  of  them.  I  can  go  further  and  say  that  in  an  examination  of 
5.000  cases  lieutenants  of  but  few  months*  experience  appeared  in  3,871,  or  77 
per  cent  of  them.  This  was  perfectly  natural;  under  the  system  of  adminis- 
tration the  duty  of  counsel  is  an  irksome  one,  imposed  upon  those  who  have 
not  enough  rank  and  standing  to  avoid  it.  He  also  contends  that  all  officers 
are  proi>er!y  equipped  to  perform  the  duties  of  counsel,  by  reason  of  the  fact, 
already  stated,  "that  graduates  of  every  training  camp  have  studied  and 
passed  an  examination  upon  the  Manual  for  Courts-Martial,  and  therefor  the 
above  criticism  is  upon  its  face  unfounded."  He  also  finds  that  after  officers 
of  mnk  and  exi)erience  have  been  assigned  as  members  of  the  court  and  as 
judge  advocate  it  is  not  feasible  to  find  legally  qualified  officers  to  act  as 
couns^el.  "  No  one,"  he  says,  "  who  has  any  acquaintance  at  all  with  conditions 
in  the  theater  of  war  would  suppose  for  a  moment  that  this  is  practicable.** 
He  tlien  dismisses  the  whole  subject  by  saying  that,  no  matter  how  Incompetent 
Is  counsel,  he  finds  in  the  scrutiny  subsequently  given  the  cases,  "the  most 
satisfactory  assurance  that  such  deficiencies  as  may  from  time  to  time  occur 
through  the  inexperience  of  officers  assigned  for  the  defense  have  been  ade- 
quately cured."  It  might  be  remarked  that  it  is  a  rather  sad  criticism  of  any 
Judicial  system  that  it  regards  military  rank  as  the  main  assurance  of  efficiency. 

(8)  He  Is  inclined  to  resist  the  view  that  improvident  pleas  of  guilty  are 
received  from  those  charged  with  capital  crimes. 

He  says  the  percentage  of  such  pleas  is  a  small  one ;  and  so  it  should  be 
hoped,  although  such  pleas  are  known  to  be  surprisingly  frequent.  As  an 
argument  to  offset  the  inference  of  resultant  injustice,  he  relies  upon  "the 
common  instincts  of  fairness  and  Justice  of  the  officers  taken  recently  from 
civilian  life  to  sit  upon  the  courts  as  Judges."  It  is  interesting  to  note  that 
shortly  before  this,  in  a  public  address  before  the  bar  of  Chicago,  the  Judge 
Advocate  General  attributed  the  harshness  of  the  system  to  the  inexi)erience 
of  the  new  officers,  as  follows : 

"Undoubtedly  there  are  things  wrong  with  the  administration  of  military 
justice.  We  have  brought  over  100,000  officers  into  the  Military  Establishment 
of  the  United  States  within  the  brief  space  of  a  year.  Their  commissions  are 
their  credentials  to  sit  in  the  courts  and  administer  Justice,  and  it  would  be 
flange.  Indeed,  if  there  were  not  a  number  of  cases  in  which  a  disproportionate 
punishment  is  given." 

(9)  He  admits  that  commanding  generals  return  acquittals  to  the  courts 
with  directions  to  reconsider  them. 

He  thinks,  however,  that  "  the  very  object  of  this  institution  Is  to  secure  the 
due  application  of  the  law,**  and  he  adds:  "  My  own  experience  in  the  field  can 
recall  more  than  one  case  in  which  the  verdict  of  acquittal  was  notoriously 
unsound,  and  in  which  the  action  of  the  commanding  general  in  returning  the 
vtLSie  furnished  a  needed  opportunity  for  doing  full  justice  in  the  case."  He 
finds  "  that  this  power  is  a  useful  one,  and  that  it  is  not  in  fact  in  any  appreci- 
able number  of  cases  so  exercised  as  to  amount  to  abuse  of  the  commanding 
jreneral's  military  prestige.**  He  finds  that  out  of  1,000  cases  there  are  only 
95  acquittals,  anyway,  and  he  says : 

*•  Of  these  95  acquittals  39  were  returned  only  for  formal  correction ;  of  the 
remaining  56  the  court  adhered  to  Its  original  Judgment  in  38  cases,  and  In 
m\j  18  cases  was  the  Judgment  of  acquittal  revoked  upon  reconsideration  and 
the"  accused  found  guilty  of  any  offense.** 

Though  of  every  95  acquittals  18  are  changed  into  convictions  by  the  direc- 
tion of  the  commanding  general,  this  he  considers  negligible.  This  leaves  only 
77  acquittals  out  of  a  thousand  tried.  Out  of  deference  to  unreasonable  public 
opinion,  however,  he  would  recommend  a  change  to  accord  with  "the  British 
prartlce,"  which  he  regards  as  the  limit  of  liberality. 

(10)  He  contends  that  under  all  the  circumstances  the  sentences  imposed  by 
courts-martial  are  not,  as  a  rule,  excessively  severe. 
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He  Indicates  clearly  that  we  would  have  profited  by  "  keeping  in  mind  the 
solemn  and  terrible  warning  recorded  expressly  for  our  benefit  by  Brig.  Gt»D. 
Oakes  "  in  the  Civil  War,  that  thft  inexorable  attitude  of  shooting  all  deserters 
would  prove  merciful  in  the  end,  and  argues  that,  inasmuch  as  we  did  not 
adopt  that  policy,  we  should  not  be  "  reproached  for  severity."  Dealing  with 
the  offense  of  absence  without  leave,  he  would  have  us  believe  that  **  this 
offense  is  in  many  cases  virtually  the  offense  of  an  actual  desertion,"  whereas 
exactly  the  opposite  is  true.  The  records  will  show  that  absence  without  leave 
is  more  frequently  than  otherwise  charged  as  desertion,  since  in  cases  of 
*' doubt"  the  higher  offense  is  always  charged;  besides,  several  commandiD,: 
ofllcers  ordered  that  all  absences,  even  for  a  few  days,  be  charged  and  tried  a& 
desertion.  There  has  been  no  greater  source  of  injustice  than  the  indiscrim- 
inate treatment  of  absence  without  leave  as  desertion  and  the  procurement  of 
convictions  accordingly.  Along  the  same  line,  the  Judge  Advocate  General 
argues  that  disobedience  of  orders  is  always  to  be  punished  most  severely* 
without  regard  to  the  kind  or  materiality,  of  the  order,  and  he  asserts  that  the 
disintegration  of  the  Russian  Army  wa^,fif^  not  to  age-long  tyranny  or  oppres- 
sion or  reaction,  or  any  other  like  cause»  but  entirely  to  a  failure  to  treat  "  dis- 
obedience in  small  things  and  great  alike." 

Finally,  however,  after  much  argument,  he  concedes  that  these  sentences 
were  long,  but  Justifies  them  on  the  ground  that  "  the  code  prescribes  no  mini- 
mum," and  on  the  further  ground  '*  that  probably  none  of  these  ofiicers  (wh(> 
pronounce  sentences)  supposed  for  a  moment  that  these  long  terms  would 
actually  be  served  " ;  and  he  reminds  us  that  there  has  already  been  a  90  per 
cent  reduction.  He  ignores  the  fact  that,  whether  such  sentences  were  or  weiv 
not  intended  to  be  served,  they  greatly  outraged  justice.  If  intended  to  be 
served,  they  abused  justice;  if  not  so  intended,  they  mocked  it.  He  says. 
"Nobody  intended  they  should  be  served,"  which,  as  one  writer  has  recently 
put  it,  is  "  like  hanging  up  a  scarecrow  to  frighten  the  birds  that  does  not  scare 
them  as  soon  as  they  learn  that  it  is  a  sham,  and  then  use  it  to  rest  on." 

(12)  He  admits  that  thii  sentences  of  courts-martial  are  very  variable  for 
the  same  offense. 

He  delights  in  the  fact,  however,  that  *'  this  very  matter  of  variation  in 
sentences  is  one  of  the  triumphs  of  modem  criminal  law,"  and  finds  virtue  in 
a  situation  that  gives  courts-martial  "  full  play  for  the  adaptation  of  the 
sentences  to  the  Individual  case."  A  court  should  have  sufllcient  latitude  to 
make  the  sentence  fit  the  off&nse ;  but  I  had  not  supposed  that  this  '*  modern 
triumph  "  would  authorize  any  court — not  even  a  court-martial  possessing  the 
virtue  of  being  untrained,  unlettered,  and  unskilled  in  the  administration  of 
Justice — ^to  punish  an  offense,  however  trivial,  "as  It  may  direct,"  with  life 
imprisonment  or  death  if  it  pleases. 

(13)  He  denies  that  the  Judge  Advocate  GeneraVs  oflice  partakes  in  the 
attitude  of  severity. 

His  defense  speaks  rather  loudly  for  itself.  I  must  be  permitted  to  say 
this :  Every  organ  of  that  ofilce  designed  to  secure  correctness  of  court-martial 
procedure  or  moderation  of  sentences — ^whlch  now  he  calls  so  effectively  to  his 
al(j — ^was  instituted  by  me  and  by  me  alone.  Without  any  authority  from 
or  help  of  the  War  Department  or  of  the  Judge  Advocate  General  I  organized 
the  several  divi&dons  of  the  office — the  board  of  review  and  the  first  and  second 
divisions  thereof — and  the  clemency  board — ^and  it  was  my  effort,  taken  in  his 
absence,  that  showed  the  necessity  for  the  special  clemency  board,  which, 
though  restricted  in  every  covert  way  by  the  department  and  the  office  of  the 
Judge  Advocate  General,  has  done  so  much  recently  to  reduce  sentences.  The 
Judge  Advocate  GeneraVs  attitude  has  been  one  of  absolute  recation.  He 
has  not  approved  of  such  organization;  he  has  not  approved  of  my  efforts  to 
secure  correctness  of  court-martial  Judgments  or  moderation  of  them.  Twice 
have  I  been  relieved  by  him  from  all  participation  in  matters  of  military 
justice  and  superseded  by  officers  who  shared  his  views.    He  says: 

"  On  the  20th  of  January  you  (the  Secretary)  approved  a  recommendation 
of  mine,  dated  January  18,  proposing  the  institution  of  a  system  of  review  for 
the  purpose  of  equalizing  punishment  through  recommendations  for  clemency." 

He  does  not  say,  however,  that  this  was  done  at  my  insistance,  not  his ;  that 
when  he  returned  to  the  office  last  January  he  published  a  written  office  ortler 
relieving  me  from  all  connection  with  administration  of  military  Justice. 

He  does  not  say  that  on  or  about  January  8  I  went  to  him  and  urged  that 
something  be  done  to  modify  courts-martial  sentences,  and  that  he  declined  to 
take  any  action,  as  **  to  do  so  would  Impeach  the  military  Judicial  machinery.'' 
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He  does  not  say  that  while  he  was  absent  from  the  office  a  few  days  there- 
after I  filed  with  the  Secretary  of  War  a  memorandum,  dated  Jannary  11, 1919, 
In  which  I  depicted  the  shocking  severity  of  conrts-martial  sentences,  and 
that  I  was  driven  to  take  advantage  of  Gen.  Crowder's  absence  to  bring  this 
to  the  attention  of  the  Secretary  of  War.  He  does  not  point  out  that  he  had 
me  demoted  because  I  did  not  share  his  views  upon  the  subject  of  military 
justice  and  had  me  superseded  by  an  officer  who  did.  He  does  not  point  out 
that  notwithstanding  he  kept  me  as  president  of  the  clemency  board,  as  an 
assurance  to  the  public  that  clemency  would  be  granted,  he  "packed"  that 
board  with  the  officer  who  wrote  this  defense  of  the  Judge  Advocate  General,  the 
chief  propagandist  for  the  maintenance  of  the  system,  and  with  other  friends 
of  his  who  shared  his  reactionary  views.  He  does  not  point  out  that  the 
clemency  board  was  given  no  Jurisdiction  to  recommend  clemency  for  the 
prisoners  In  France,  since  "  the  people  at  home  were  not  so  interested  In  the 
men  who  had  committed  offenses  in  the  theater  of  operations  '* ;  that  is,  the 
prisoners  in  France  were  not  in  a  position  to  become  politically  articulate  or 
embarrassing  to  the  department.  He  does  not  point  out  that  the  dissolution 
of  the  clemency  board  had  been  determined  upon,  and  I  had  been  notified 
accordingly,  without  its  having  passed  upon  any  of  the  cases  in  France,  and 
that  those  cases  were  not  taken  up  until  recently,  and  would  never  have  been 
taken  up  except  for  my  written  official  insistence.  He  does  not  point  out  that 
a  ^)eclal  board  of  review,  composed  of  men  sharing  his  own  views,  was  consti- 
tuted, with  the  sole  function  of  reexamined  and  revising  all  fidings  made  by  the 
clemency  board  wherever  clemency  was  to  be  based  on  inadequate  trial. 

(14)  He  contends  that  the  action  taken  in  the  Judge  Advocate  GeneraPs 
Office  has  been  effectual  for  Justice. 

He  reaches  this  conclusion  on  the  ground  that  seldom  or  never  Is  the  Judge 
Advocate  Generars  Office  overruled.  Of  course,  so  long  as  the  Judge  Advocate 
General  of  the  Army  does  what  the  military  authorities  want  him  to  do  he  will 
not  be  overruled.  When  the  Judge  Advocate  General  of  the  Army  does,  as  he 
did  In  the  death  cases  from  France  and  as  he  habitually  does,  seeks  an  agree- 
ment  with  the  Glilef  of  Staff  as  to  what  his  decision  ought  to  be,  when  he  re- 
gards himself  not  as  a  Judge  but  as  an  advocate  to  uphold  the  hands  of  the 
military  authorities,  he  is  not  likely  to  be  overruled.  I,  as  Acting  Judge  Advo- 
cate General,  was  overruled.  I  was  told  by  the  highest  military  authorities^ 
in  a  certain  case  in  which  a  half  score  of  men  were  sentenced  to  be  hanged,  and 
in  which  the  military  authorities  insisted  on  the  execution,  notwithstanding  the 
fact  that  they  had  not  been  lawfully  tried,  that  I  was  disqualifying  myself 
ever  to  be  Judge  Advocate  General  by  my  insistence  upon  their  rights.  Through 
my  insistence,  however,  these  men  were  not  hanged* 

You  can  not  expect  the  Judge  Advocate  General  of  the  Army  to  be  a  Judicial 
officer  when  the  law  does  not  make  him  one.  He  himself  is  subject  to  the 
liower  of  military  command.  By  section  4,  act  of  February  14,  1903  (82  Stat., 
^1),  the  Judge  Advocate  General  is  placed  under  the  '*  supervision  **  of  the 
Chief  of  Staff  In  the  same  way  that  the  Subsistence,  Quartermaster,  Engineer, 
Medical,  Ordnance,  and  other  departments  are.  He  Is  appointed  for  four  years, 
he  may  be  relieved  if  he  incurs  the  displeasure  of  the  department,  and  he  will 
not  be  reappointed  except  with  the  recommendation  and  approval  of  the  depart- 
menL  He  holds  his  office,  In  effect,  at  the  will  of  the  Chief  of  Staff,  under 
whose  supervision  he  is.  If  the  highest  law  officer  of  the  Army  is  subject  to 
i>uch  military  "  supervision,**  how  much  more  effective  must  the  same  "  super- 
vision "  be  over  the  subordinate  officers  of  the  Judge  Advocate  General's  depart- 
ment assigned  to  the  staff  of  a  military  commander? 

HIS  BEMEDIK6. 

The  Judge  Advocate  General  now  says  he  favors  vesting  the  President  with, 
power  to  review  courts-martial  Judgments  for  errors  of  law,  and  therefore 
recommends  the  enactment  of  the  bill  submitted  by  Mm  last  year — section  3G92, 
H.  R.  9164.  Please  look  at  that  bill.  If  enacted  it  would  (a)  effectually  place 
the  power  in  the  hands  of  the  Chief  of  Staff,  the  head  of  the  military  hierarchy ; 
ih)  authorize  the  reversal  of  an  acquittal;  (c)  authorize  Increasing  the  punish- 
ment; (d)  authorize  increasing  the  degree  of  guilt  determined  by  the  court. 

The  truth  Is,  the  Judge  Advocate  General  does  not  believe  in  revisory  power. 
He  has  ever  insisted  that  military  law  is  the  kind  of  law  that  "  finds  Its  fittest 
geld  of  application  in  the  camp,*'  and  that  such  revision  would  militate  against 
the  requisite  promptness  of  punishment.    He  has  not  acted  in  good  faith.    In 
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oorrespondence  with  the  senior  officer  of  his  department  on  duty  with  Gen. 
Pershing's  staff,  shortly  after  his  submission  of  the  above  bill,  he  expressed 
his  real  views  and  purposes.  In  that  letter,  of  April  5,  he  said  something  had  to 
be  done  to  head  off  a  "  threatened  congressional  investigation,"  "  to  silence 
criticism,"  "  to  prevent  talk  about  the  establishment  of  courts  of  appeal,"  and 
"  prove  that  an  accused  docjjs  get  some  kind  of  revision  of  his  proceedings  other 
than  the  revision  at  field  headquarters." 

The  other  remedies  proposed,  consisting  of  a  few  more  orders  and  changes  of 
the  manual  and  empowering  the  department  to  prescribe  maximum  limits  of 
punishment  In  peace  and  war,  I  deemed  unworthy  of  comment 

The  Judge  Advocate  General  assumes  that  he  has  reached  the  limit  of 
liberality  when  he  approaches  In  a  few  respects  what  he  conceives  to  be  the 
British  system,  not  appreciating  that,  though  that  system  Is  far  more  liberal 
than  our  own,  It,  too,  has  become  the  subject  of  criticism  throughout  Britain. 
The  British  Government  has  appointed  a  committee  of  inquiry  of  civilian  bar- 
risters to  examine  **  the  whole  system  under  whi/rh  justice  is  administered  In 
the  Army."  Differing  from  our  own  War  Department,  that  Government  gives 
evidence  of  a  desire  to  know  the  facts  and  to  find  a  remedy. 

HIS  CRITICISM  OF  MT  PERSONAL  CONDUCT. 

1.  He  claims  that  my  efforts  to  establish  a  revisory  power  within  the  depart- 
ment through  the  office  opinion  of  November  10  to  that  end  was  without  his 
knowledge. 

Assuming  this  to  be  drue,  it  was  well  known  In  the  department  at  that  time 
that  he  had  authorized  me  to  manage  the  office  In  my  own  way  and  without 
further  reference  to  him,  except  for  certain  appointments  having  political 
significance.  But,  as  I  heretofore  said  to  the  Secretary  of  War  In  the  paper 
published  in  the  New  York  Times,  I  did  take  occasion  to  consult  Gen.  Growder 
upon  the  subject,  and  he  replied : 

"  I  approve  heartily  of  your  effort.  Go  ahead  and  put  It  over.  I  suspect, 
however,  that  you  may  have  some  difficulty  with  the  military  men  arising  out 
of  article  87." 

I  knew  of  no  change  of  attitude  in  him  until  I  was  advised  shortly  there- 
after that  he  had  prepared  a  brief  In  opposition,  and  two  or  three  days  later 
he  resumed  charge  of  the  office  and  filed  the  brief.  When  I  found  this  to  be 
BO,  I  went  to  Gen.  Crowder  and  accosted  him  about  his  change  of  attitude.  In 
explanation  thereof  he  said : 

**Ansell,  I  had  to  go  back  on  you.  I  am  sorry,  but  it  was  necessary  to  do  it 
In  order  to  save  my  official  reputation." 

He  then  added  that  he  was  nearing  the  end  of  his  service ;  that  he  could  not 
afford  to  be  held  responsible  for  the  injustice  that  had  gone  on.  If  the  existing 
law  could  be  construed  to  have  prevented  it,  and  adverted  to  the  fact  that  fixing 
such  responsibility  upon  him  would  Injure  his  career  in  this  war.  He  then 
told  me  that  the  Secretary  of  War  held  him  i)er8onally  responsible  and  had 
"  upbraided  "  him  at  the  Army  and  Navy  Club  for  sitting  by  and  permitting? 
this  injustice  to  go  uncorrected.  The  general  then  said  that,  humiliated  at  such 
imputation,  he  had  gone  back  to  the  Provost  Marshal  General's  office  and  con- 
sulted some  of  his  friends  there,  and  they  decided  that  it  was  necessary 
for  his  self-protection  to  oppose  the  opinion  the  office  had  prepared,  and  that 
two  of  the  officers  there  helped  him  prepare  the  countermemorandum. 

2.  He  says  that  I  surreptitiously  obtained  an  order  appointing  me  as  Acting 
Judge  Advocate  General  in  his  absence. 

Please  look  at  his  defense,  pages  54  and  55.    He  admits  that  he  said : 
"It  will  be  entirely  agreeable  to  me  to  have  you  take  up  directly  and  In 
your  own  way  with  the  Secretary  of  War  the  subject  matter  of  your  letter 
of  yesterday." 

I  did  take  It  up  in  a  fornml  memorandum  addressed  to  the  Chief  of  Staff, 
the  channel  of  communication  prescribed  by  orders.  I  never  spoke  to  the  Chief 
of  Staff  on  the  subject,  and  never  endeavored  In  any  way  to  obtain  favorable 
action  upon  the  memorandum.  I  let  It  take  its  course.  Under  1132  Revised 
Statutes  it  was  nec'eHsary  that  I  be  designated  as  Acting  Judge  Advocate  General 
if  I  was  to  be  charged  with  the  policies  and  responsibilities  of  the  office.  Other- 
wise, the  policies  and  responsibilities  were  Gen.  Crowder's,  who  was  not  in  a 
position  to  assume  them.  In  furtherance  of  his  ambitions  he  held  three  and 
sometimes  four  positions  during  this  war,  and  he  was  In  no  position  to  perform 
the  duties  of  Judge  Advocate  General  or  prescribe  the  policies  of  that  office. 
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Therein  lies  the  difficulty.  I  was  held  responsible  for  the  output,  but  for  means 
and  power  was  kept  dei>endent  upon  an  officer  who  was  absent,  absorbed  In 
other  tasks,  and  who  differed  with  me  on  the  policy  of  military  Justice. 

The  General  bases  his  charjre  of  surreptltlon  solely  on  the  ground  that  his 
approval  of  my  ileslRnatlon  as  Acting  Judee  Advocate  (Seneral  was  conditioned 
upon  luy  taking  It  up  "  directly  "  with  the  Secretary  of  War.  I  had  assumed  that 
his  lan^ia^fe  was  frank  and  candid  and  not  j:overne<l  by  the  quibbling  constrac- 
tion  he  now  places  uix>n  it. 

His  f»Ther  charge  of  surreptitious  method  is  likewise  basc^l  solely  ui)on  the  fact 
that  I  made  a  rec<»mmeudation  on  the  subject  of  ndlitary  justice  in  France  to 
the  riiief  of  Staff  in  a  written  memornnduin  which  si>oke  for  itsidf  and  which 
was  never  siippleniente<l  by  any  word  or  action  of  ndne  in  support  of  It  to  secure 
favorable  action.  It  is  quibbling  to  say,  as  he  does  say  (j).  58),  that  my  state- 
ment t*>  the  effect  that  the  commanding  general  of  the  American  Ii:xi)editlonary 
Forces  was  opposing  means  for  a  better  supervision  of  military  justice  was  un- 
true for  the  reascm  that  the  opiK)sitlon  was  officially  vplced  to  the  department 
not  by  (Jen.  Pershing  In  iierson  but  by  his  senior  Judge  adovcate  and  staff  officer, 
Oen.  Bethel ;  the  staff  officer,  of  course,  representing  the  views  of  his  chief. 

3.  He  sjiys  that  I  myself  had  at  first  approve<l  the  death  ptMialty  in  the  cases 
frf>m  France.  If  I  had  done  so,  the  record  would  show  It.  The  record  is  to  the 
Cf»ntrary.  Neither  is  It  to  be  expected  that  I  should  have  once  approved  them  and 
th«i  have  written  a  strong  memorandum  against  approval  without  reference  to 
my  former  position.  The  truth  is,  at  the  time  the  cases  were  being  studie<l  by 
Gen.  Crowder,  so  far  as  he  did  study  them,  and  his  assistants  I  was  away  from 
the  office  In  Canada.  CJol.  Mayes,  senior  officer  In  my  absence,  has  recently  called 
my  attention  to  this  fact  and  informs  me  further  that  he  has  recently  testified 
before  the  Inspector  General  that  he  had  looked  over  the  cases,  but  that  I  had  not. 

CONCLUSION. 

The  War  Deiiartment  has  indeed  undertaken  to  maintain  this  vicious  system 
at  all  costs  and  by  metluxls  which  reveal  the  weakness  of  both  the  system  and 
the  department. 

Very  truly,  yours, 

S.  T.  Ansklu 

Mr.  Anselu  Now,  if  the  committee  please,  my  first  proposition 
was  that  our  code  of  military  justice — ^the  Articles  of  War — is  ab- 
solutely archaic,  taken  from  the  British  military  code  of  1774,  which 
was  of  even  more  ancient  origin. 

I  have  shown  that  that  was  true,  of  course,  unless  the  Crowder 
revision  of  1916  modernized  it.  I  wish  to  say  that  was  admitted 
as  an  argument  for  changing  the  code  in  1916. 

The  Judge  Advocate  General,  in  proposing  that  revision,  pointed 
out  the  fact  tliat  the  code  was  the  code  of  1774,  and  even  after  the 

rch  made  by  Senator  Chamberlain  in  the  Senate  pointing  out 
archaic  character  of  this  code  and  the  injustice  done,  had  l)een 
made,  the  Judge  Advocate  General  in  an  address  in  the  city  of  Chi- 
cago, reported  in  the  press,  which  he  has  frequently  rererred  to 
since,  is  shown  as  saying  that  all  that  the  American  Bar  As.socia- 
tion's  president,  Mr.  Page,  and  Senator  Chamberlain  and  other  peo- 
ple who  were  going  after  this  system,  said,  was  true,  except  for  the 
revision  of  1916  of  which  he  was  the  author. 

So  I  wish  the  committee  would  look  at  the  character  of  the  re- 
vision of  1916,  which  of  course  constitutes  our  present  Articles  of  • 
War,  and  compare  the  revision  with  the  articles  as  they  existed  prior 
to  the  revision.  That  could  be  rather  easily  done,  though  it  would 
be  something  of  a  task,  by  comparing  them  in  the  committee  print 
of  that  year,  or  both  years,  1912  and  1916.  In  one  column  you  will 
find  the  Articles  of  War  as  they  existed  prior  to  the  revision,  and 
in  the  other  column  you  will  find  the  proposed  revision:  and  T  .say 
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to  you  that  you  can  not  find  a  single  substantial  change;  and  I  say 
to  you  that  Gen.  Crowder  and  the  Secretary  of  War,  then  Mr.  Stim- 
son,  did  not  contemplate  a  single  substantial  change.  Such  is  dearly 
stated  by  Secretary  Stimson,  in  his  letter  of  April  18,  1912,  to  the 
Senate  Committee  on  Military  Affairs,  in  submitting  the  proposed 
legislation. 

Mr.  Stimson  described  the  broad  features  of  the  project  as  a  mat- 
ter of  such  draftsmanship  as  would  bring  together  all  this  disasso- 
ciated material  and  make  it  accessible  and  easy  of  enforcement 
He  did  ask  for  a  new  inferior  court,  which  was  a  rather  real  im- 
provement, as  it  took  the  place  of  two  inferior  courts  of  siinilar 
jurisdiction;  and  certainly,  as  he  says,  we  undertook  this  revision 
m  a  conservative  spirit. 

Gen.  Crowder  in  his  letter  to  the  Secretary  of  War  of  April  12, 
1912,  submitting  his  project  for  revision,  describes  the  more  im- 
portant changes  sought  to  be  made  as :  "  Those  of  arrangement  and 
•classification."  And  that  revision  did  nothing  but  assemble  and 
•classify  and  render  more  definite  the  old  articles.  It  is  that  kind 
of  revision. 

Senator  Chamberlain.  The  only  real  reform  in  the  articles  of 
1915  was  that  which  admitted  the  creation  of  the  disciplinary  bar- 
racks where  young  men  who  had  been  convicted  by  court-martial 
might  be  restored  to  the  colors. 

Mr.  Ansell.  Yes;  of  course  there  had  been,  in  the  year  before, 
legislation  by  your  committee  that  did  that  also. 

Senator  Chamberlain.  Yes;  it  is  very  interesting,  since  you  have 
brought  up  that  subject,  and  the  committee  can  understand  just 
what  respect  the  War  Department  paid  to  liberalizing  legislation. 

Mr.  Ansell.  In  1878  the  Congress  of  the  United  otates,  upon 
rather  more  thorough  than  usual  consideration,  passed  an  act  au- 
thorizing the  Secretary  of  War  to  restore  men  to  the  colors  who 
had  been  dishonorably  discharged,  and  I  say  to  this  the  committee 
that  up  until  the  time  I  came  to  the  War  Department  there  had 
never  been  a  single  man  restored  to  the  colors  of  the  army  under 
that  statute,  which  was  then  40  years  old — ^not  one.  And  I  wrote 
an  opinion,  soon  after  I  got  here,  reviving  that  statute,  resurrecting 
it;  and  that  was  one  thing.  Senator,  that  we  did  talk  about,  as  you 
may  remember,  since  you  were  intensely  interested  in  such  reforma- 
tion. 

Senator  Chamberlain.  Yes. 

Mr.  AN8EL.L.  And  that  opinion,  while  Mr.  Garrison  was  Secretary 
of  War,  was  adopted  after  a  great  deal  of  study  and  after  a  great  deal 
of  opposition  in  the  War  Department;  and  then  they  thought  that 
there  was  not  machinery,  and  the  proper  appropriations,  and  all  that 
sort  of  thing,  and  the  barracks  were  still  called  a  prison,  and  they 
came  and  finally  got  a  redeclaration,  a  reonactment,  of  that  act,chang- 
ing  the  name  or  the  prison  and  modernizing  it,  out  of  your  committee 
in  1915,  and  it  was  reenacted  in  the  Articles^of  War  in  1916. 

Senator  Cha^iberlain.  Yes. 

Mr.  An  SELL.  It  shows  you  that  there  sat  the  War  Department  all 
these  35  or  40  years  with  a  statute  that  permitted  the  reclamation  of 
these  men,  and  not  one  of  them  had  ever  been  restored  to  the  colors. 

Now  I  wish,  without  taking  up  the  time  of  the  committee,  to  insert 
in  the  record  the  results  of  a  study  made  by  me  of  just  what  Gren. 
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Crowder  said,  and  I  have  taken  it  from  the  hearing,  with  respect  to 
cTery  one  of  these  Articles  of  War,  and  I  ask  that  that  be  inserted  in 
the  record  of  the  hearings.  It  is  taken  briefly,  but  quoted  from  the 
hearings,  beginning  in  1912  and  terminating  in  1916,  with  respect  to 
each  article. 

Senator  Chamberlain.  Statinj^  its  purpose,  with  respect  to  each 
article,  and  defining  its  purpose  f 

Mr.  ANSEiiU  Yes,  sir;  exactly.  If  I  may  have  permission  to  do 
that,  I  will  turn  this  over  to  the  stenographer,  Mr.  Chairman. 

Senator  Lenroot.  Certainlv. 

(The  matter  referred  to  is  here  printed  in  full,  as  follows:) 

Anskll  Exhibit  A-2. 


The  author  of  the  project,  discuasing  it  before  the  committees,  article  by 
artide,  was  quick  to  assure  them  upon  eveiy  occasion  that  the  project  made 
00  substantial  change  in  the  articles,  which  he  truthfuUy  traced  to  the  British 
articles  of  1774  and  beyond. 

The  enacting  clause:  The  enacting  clause  of  the  project,  he  said,  defined 
those  who  are  subject  to  military  law  by  bringing  together  related  provisions  of 
the  statute.    He  said : 

**  I  invite  your  attention  to  the  fact  that  we  had  to  look  at  the  enacting  clause 
of  the  old  law  and  then  at  article  64  of  that  law  to  ascertain  who  were  subject 
to  the  articles  and  governed  by  them.  An  attempt  has  been  made  to  remedy  this 
in  section  1342  on  the  first  page  and  article  2  on  the  next  page." 

Article  1 :  "  The  first  article  Is  given  over  wholly  to  definition,  and  subdivi- 
sions (a)  and  (b)  are  a  substantial  repetition  of  the  enacting  law."  The  other 
changes  *'  have  been  done  for  convenience  in  drafting  subsequent  articles  to  get 
certain  descriptive  terms  that  will  avoid  the  necessity  for  repetition."    (P.  24.) 

Article  2 :  "  We  now  come  to  article  2  of  the  revision.  There  has  been  such  an 
-enmneratlon  here  as  will  make  it  unnecessary  if  this  code  is  enacted  to  look  else- 
where to  ascertain  who  are  within  the  military  jurisdiction.  I  have  drawn  into 
the  domain  of  this  article  all  the  special  legislation  we  have  had  on  this  subject 
of  jurisdiction  as  to  persons."    (P.  24.) 

Artide  3:  "Article  3  is  simply  declaratory  of  the  three  classes  of  courts." 
(P.  24.) 

Article  4:  "Article  4  will  now  claim  your  special  attention,  because  it  In- 
Tolves  a  radical  change  in  the  existing  law."  (The  change  authorizes  Regular 
officers  to  sit  on  the  trial  of  "  other  forces.")     (P.  25.) 

Article  5 :  "Article  5  places  the  number  of  officers  on  a  court-martial  within 
the  discretion  of  the  convening  authority,"  where  it  was  explained  it  had  ever 
been  by  construction.  The  old  article  declared  that  a  general  court  shall  not 
consist  of  less  than  13  when  that  number  can  be  convened  "  without  manifest 
Injury  to  the  s«*vice."  In  1810  Attorney  General  Wirth  held  that  a  court  was 
not  a  legal  one  if  13  could  have  been  convened  without  manifest  injury  to  the 
««rvlce.  But  the  theory  that  the  question  of  "  manifest  injury  "  is  reviewable 
by  the  President  or  any  superior  authority  ceased  to  be  admissible  by  virtue  of 
the  decision  of  the  Supreme  Court  in  Martin  v.  Mott  (12  Wheaton,  34).    (P.  26.) 

Article  6:  "Article  6  provided  a  new  court  taking  over  the  jurisdiction  of 
r^mental  and  garrison  courts  provided  In  the  eighty-first  and  eighty-second 
articles  of  war."     (P.  26.) 

Article  7 :  "In  article  7  the  summary  court  Is  left  as  it  was  in  the  old  law." 
(P.  27.) 

Article  8:  "I  have  Included  the  President  of  the  United  States  (as  a  con- 
vening authority)  for  the  reason  that  notwithstanding  he  was  the  commander 
ID  chief  of  the  Army,  his  authority  to  convene  a  general  court-martial  was 
denied  in  one  case,  or  rather  questioned  because  of  the  fact  that  the  existing 
law  provided  that  he  could  appoint  only  when  certain  other  officers  were  the 
accusal  They  said  that  that  statute  by  necessary  inference  denied  his  right 
to  act  in  other  cases ;  but  in  the  Judge  Advocate  General  Swain  litigation  the 
Supreme  Court  of  the  United  States  held  that  the  authority  is  inherent  in  the 
President  as  commander  in  chief,  and  that  he  could  always  convene  a  court- 
martial  when  necessary.    Therefore  I  have  inserted  the  term  '  President  of  the 
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United  States.*    Now,  when  you  come  to  the  next — the  commander  of  a  terri- 
torial division  or  department— you  are  repealing  existing  law."     (Pp.  27.  22.) 
Article  9 :  "Article  9  refers  to  the  new  special  court.    While  there  is  a  gotxl 
deal  of  underscoring  in  that  line,  it  Is  simply  a  restatement  of  the  old  law.*' 

(P.  27.) 

Article  10:  "Article  10  is  simply  a  restatement  of  the  summary  court  act." 
(P.  27.) 

Article  11 :  "Article  11  carries  one  change,  and  that  is  for  the  apiiolntment 
of  an  Assistant  Judge  Advocate  General  and  general  court-martlaL"     (P.  23.) 

Article  12 :  "Article  12  is  a  new  article.  It  simply  declares  the  jurlMllction 
of  the  ejrfsting  court-martial  (now  left  to  construction).  I  take  It  there  is 
no  impropriety  in  making  that  a  matter  of  express  provision."  (P.  28.) 

Article  13:  "Article  13  deals  with  the  jurisdiction  of  the  new  special  <i>urt. 
and  itjs  substatially  identical  to  the  old  articles  81  and  82."     (P.  28.) 

Article  14:  "Article  14  fixes  the  jurisdiction  of  a  summary  court-martial 
both  as  to  persons  and  offenses  and  follows  the  language  of  the  old  law.  ex<vpt 
in  one  regard  (a  verbal  one)."     (P.  28.) 

Article  15:  "Article  15  was  designed  to  give  express  recognition  to  the  mili- 
tary commission  .n  our  service.    The  general  said : 

"  *  While  the  military  commission  has  not  been  formerly  authorized  by  stat- 
ute, its  jurisdiction  as  a  war  court  has  been  upheld  by  the  Supreme  C<uirt  of 
the  United  States.  It  is  an  institution  of  the  greatest  importance  in  a  |>erio<i 
of  war  and  should  be  preserved.  •  ♦  ♦  there  will  be  more  instan^vs  Ib 
the  future  than  in  the  past  when  the  jurisdiction  of  courts-martial  will  over 
lap  that  of  war  courts,  and  the  question  will  arise  whether  Congress  having 
vested  jurisdiction  by  statute,  the  common  law  of  war  jurisdiction  was  not 
ousted.  I  wish  to  make  it  perfectly  clear  by  the  new  article  that  in  the 
subject  case  the  jurisdiction  of  the  war  court  is  concurrent.' "     (Pp.  28,  29.) 

Article  16:  "Article  16  repeats  with  only  slight  verbal  changes  the  pnv 
vision  of  article  79."     (P.  29.) 

Article  17 :  "  We  now  come  to  article  17,  wlilcli  deals  with  the  duties  of  the 
judge  advocate.  The  underscored  language  in  this  article  Introduces  a  modt- 
flcatlon  respecting  the  representation  of  the  accused  by  counsel  (the  modifica- 
tion was  to  relieve  the  judge  advocate  of  his  duty  to  advise  accused  when  tin* 
latter  is  represented  by  counsel).  With  respect  to  the  right  of  the  a t** 'used 
to  employ  counsel,  the  Judge  AtlviK'ate  Gteneral  says: 

"  'The  authority  we  have  for  the  employment  of  counsel  is  given  by  an 
Army  regulation  which  works  satisfactorily,  and  in  the  experimental  stage 
I  would  be  glad  to  have  it  left,  and  there  Is  no  complaint  from  the  service  in 
that  regard  and  the  general  objection  to  bringing  into  the  statute  tlie  recog- 
nition of  the  practice  of  employing  civil  counsel.'  "  (P.  29.) 

Article  18:  "We  now  come  to  article  18  which  deals  with  challenge.  Thr 
new  article  Is  a  departure  from  the  oUl  in  but  one  regard — the  Government  is 
given  the  right  of  challenge,  whereas  the  old  article  gave  It  to  the  accused  only : 
but  the  article  has  been  construed  from  time  Immemorial  as  making  the  right 
mutual.  It  is  not  desirable,  however,  that  this  important  right  should  continue 
to  rest  upon  construction.  I  have,  therefore,  made  It  a  matter  of  express  pro- 
vision. With  re8i>ect  to  allowing  a  few  peremptory  challenges,  the  general  said: 
*  It  would  be  an  innovation  and  an  unwise  one.'  The  right  of  peremptory  chal- 
lenge which  is  common  to  our  civil  courts  has  never  had  a  place  in  our  military 
jurisprudence.  This  is  a  con<!ossion  of  the  summary  character  of  the  miUtar>^ 
jurisdiction  and  is  not  the  only  instance  where  the  fact  Is  made  manifest  that 
a  soldier,  when  he  takes  on  the  obligations  of  an  enlistment  contract,  surren- 
ders rights  which  he  had  as  a  civilian.  Our  military  jurisprudence  is  based 
upon  this  fact  which  has  constitutional  recognition  in  that  the  Constitution 
excepts  from  the  requirement  that  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  Infamous  crime  except  upon  an  Indictment  from  ^and 
jury  cases  which  arise  in  the  land  and  naval  forces.  It  is  likewise  held  that 
the  constitutional  right  to  be  confronted  by  witnesses  and  to  have  a  spoeny 
public  trial  have  relation  to  prosecutions  before  civil  c<»urt8  of  criminal  jurisdic- 
tion of  the  United  States  and  do  not  apply  to  military  courts.  While  we  have 
extended  by  legislation  many  of  these  constitutional  rights  to  an  accused  before 
a  military  court,  this  right  to  peremptory  challenge  has  not  been  recognize*!, 
and  I  am  inclined  to  think  that  its  introduction  would  be  fraught  with  iixav*' 
consequences."  (Pp.  30,  31.)  The  articles  from  18  to  37  deal  with  proceilun*. 
None  of  these  changes  is  fundamental. 
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Article  10 :  **  New  article  19  states  the  oath  of  members  and  judge  advocate 
of  the  coart-martial.  There  is  no  change  from  the  old  law  except  in  one  re- 
gard"  (minor).  **  In  article  19  the  old  law  is  repeated  with  one  omission  and 
oDe  addition*'  (minor  changes).     (P.  32.) 

Article  20:  '* Article  20  deals  with  the  subject  of  continuances  and  r^)eats 
the  provision  of  the  existing  law  "  (art.  93).     (P.  33.) 

Article  21 :  "In  article  21  the  word  *  accused '  is  substituted  for  the  word 
'prisoner* — a  mere  verbal  change."     (P.  33.) 

Article  22:  "Article  22  is  based  upon  section  1202,  Revised  Statutes,  which 
was  enacted  In  1863.  That  section  was  in  the  nature  of  an  article  of  war,  and 
Is  properly  transferred  from  the  general  body  of  statutes  to  the  new  code." 
(P.  3a) 

Article  23 :  "Article  23  sets  forth  oaths  of  witnesses.  This  is  the  same  as  the 
old  law  except  in  one  regard  the  words  *  in  case  of  affirmation  the  closing  sen- 
tence of  adjuration  will  be  omitted,'  have  l)een  added." 

Article  24 :  "  We  now  come  to  article  24,  which  is  taken  from  the  act  of 
March  2,  1911,  already  referred  to." 

Article  25.  "  We  now  come  to  article  25,  which  relates  to  the  admissibility  of 
deposition.  The  existing  article  (91),  which  this  article  substitutes,  provides 
that  depositions  of  witnesses  residing  beyond  the  limits  of  the  State,  Territory, 
or  District  In  which  any  military  court  may  \ye  ordered  to  sit,  may  be  taken 
upon  reasonable  notice.  I  have  preserved  this  provision,  but  have  given  the  au- 
thority also  to  take  depositions  of  witnesses  residing  beyond  the  lOO-mile  limit 
following  in  this  record  the  Federal  statutes." 

Article  26 :  "  Article  26  specifies  the  persons  before  whom  depositions  may  be 
taken.  The  existing  law  contains  no  provisions  of  this  character  (and  has  left 
the  subject  to  r^^ilstion)." 

Arti<He  27:  "Article  27  desls  with  courts  of  inquiry.  Ttiere  is  no  substantial 
change  from  the  old  law."    (Art.  121.) 

Article  28 :  "  Article  28  simply  repeats  the  provisions  of  the  old  law." 

Article  29:  "Article  29.  like  article  28,  is  substantially  the  rule  of  evidence 
and  substitutes  that  part  of  existing  article  50  which  is  in  its  character  ad- 
ministrative."    (Note. — ^This  is  an  extension  of  the  definition  of  desertion.) 

Article  30:  "  Article  30  is  a  new  article  and  prescribes  a  form  of  oath  for  re- 
porters and  interpreters  (left  heretofore  to  regulation)." 

Article  81 :  '*  We  now  come  to  article  31,  which  deals  with  closed  sessions  of 
the  court.  Inasmuch  as  existing  law  requires  that  the  Judge  advocate  be  ex- 
eluded,  I  have  also  excluded  the  assistant  Judge  advocate.  This  is  the  only  new 
provision.*' 

Article 32:  "Article  32,  the  order  of  voting,  has  already  been  called  to  your 
attention.    There  is  no  substantial  change." 

Article  33 :  "  Article  33  deals  with  contempt.    There  is  no  substantial  change." 

Article  34 :  "  Article  84  relates  to  the  records  of  general  courts-martial.  This 
is  a  new  article  It  is  nowhere  expressly  provided  in  the  existing  code  that  a 
general  court-martial  shall  keep  a  record,  but  the  statute  refers  to  approving, 
fDrwarding,  and  preserving  the  court-martial  record  and  therefore  evidently 
contemplates  that  a  record  shall  be  kept  As  a  general  court-martial  is  a  court 
of  general  jurisdiction  and  tries  crimes  of  the  gravest  character,  it  seems  It 
shoQld  be  important  that  there  should  be  express  provision  of  statute  on  the 
subject  of  the  record  to  be  kept.  This  matter  has  heretofore  heea  governed  by 
Army  regulatton." 

Artide  35:  "Article  35  makes  a  similar  provision  respecting  special  and 
summary  court-martial  preserving  the  language  of  the  old  law  relating  to  the 
summary  courts." 

Article  36:  "Article  36  simply  provides  for  the  disposition  of  the  records 
(heretofore  governed,  as  you  will  notice,  in  the  old  article  113)." 

Article  37 :  Not  discussed. 

Article  38 :  ''  I  come  now  to  articles  which  I  think  will  claim  the  special 
attrition  of  the  committee.  They  are  new.  Article  38  deals  with  rules  to  be 
prescribed  by  the  President,  regulating  the  mode  of  proof  and  procedure  of 
conrts-martial.  I  have  followed  section  862,  Revised  Statutes,  In  drafting  that 
article  which  provides  that  *  the  mode  of  proof  In  causes  of  equity  and  of 
admiralty  and  maritime  Jurisdiction  shall  be  according  to  rules  now  or  hereafter 
prescribed  by  the  Supreme  Ck)urt,  except  as  herein  sperhilly  provided.'  The 
President  Is  our  supreme  court  in  trials  by  courts-mnrtial,  and  I  have  undertaken 
to  paraphrase  that  and  give  him  the  corresx>ondlng  power  in  respect  to  courts- 
martial."     (Note. — ^This  is  one  of  the  three  real  Innovations  of  the  Crowder  re- 
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vision.  It  is  entirely  reactionary.  Therefore,  courts-martial  have  been  re- 
garded as  bound  to  apply  the  rules  of  evidence  as  they  were  recognized  and 
applied  by  the  civil  criminal  courts  of  the  United  States.  This  article  author- 
izes the  President  to  prescribe  rules  of  evidence  which  has  not  been  done  and 
in  the  absence  of  which  courts-martial  and  revising  authorities  have  deemed 
themselves  authorized  to  do  largely  as  they  pleased.  It  needs  no  argument  to 
show  that  courts-martial  try  men  for  the  most  serious  offenses  with  the  most 
serious  penal  consequences  and  should  be  compelled  to  abide  by  the  well-estab- 
lished rules  of  evidence. ) 

Article  30:  "The  next  article  is  39.  It  will  be  noticed  that  article  39  is 
based  upon  existing  section  1025,  Revised  Statutes,  and  goes  no  further  in 
granting  immunity  from  error  to  courts-martial  than  the  Congress  of  the 
United  States  has  extended  to  those  courts  trying  criminal  cases.  But  that 
statute  is  now  about  to  be  amended  and  apparently  the  consideration  given  the 
new  legislation  shows  substantial  unanimity  of  opinion  In  its  favor."  (This  Is 
the  second  of  the  three  innovations  made  by  the  Crowder  revision.  It  should 
be  remembered  tiiat  up  ro  this  time  there  was  no  authority  in  the  War  De- 
partment to  set  aside  or  reverse  or  grant  new  trials,  no  matter  how  erroneous 
the  Judgment.  The  convening  authority  could  approve  or  disapprove  tor  any 
reason  he  saw  fit.  This  has  been  considered  as  a  limitation  upon  that  power. 
Furthermore,  as  authorizing  the  finding  of  guilty  upon  a  charge  for  an  offense 
that  was  not  charged,  It  provides  solely  for  and  constitutes  an  ottesDoe  made 
punishable  by  the  Articles  of  War.  No  article  has  given  so  much  trouble  as  this 
during  this  war. 

Article  40 :  "  The  nett,  article  40,  Is  our  statute  of  limitations,  and  it  takes 
the  place  of  article  1(3." 

Article  41 :  "  The  purpose  of  article  41  Is  to  extend  to  the  Military  Establish- 
ment by  statute  a  substantial  guarantee  against  double  Jeopardy.  There  la  no 
•change." 

Article  42 :  "  Article  42,  which  is  existing  article  98,  is  retained  without  sub- 
stantial change." 

Article  43 :  "  Article  43  is  a  substitute  for  existing  article  97,  which  Is  de- 
fective (in  a  minor  way).  We  have  been  doing  this  by  construction  right 
along — ^but  I  have  been  apprehensive  that  some  one  would  serve  a  writ  of 
habeas  corpus  and  would  say  that  It  was  not  authorized  under  the  strict  letter 
of  the  statute  which  permits  confinement  in  a  penitentiary  only  for  offenses  so 
punishable  by  a  civil  law.  I  want  a  definite  rule  in  the  law.  I  do  not  want  to 
l)e  taking  the  risk  any  longer." 

Article  44:  "Article  44  contains  a  charge  which  illustrates  again  this  point 
to  which  I  have  Just  referred.  (Note. — His  reference  was  to  writing  in  the  law 
what  construction  alone  had  sanctioned.    His  statement  was  as  follows : 

"  *  As  I  have  already  pointed  out  I  hope  the  committee  will  give  us  a  law 
sanctioning  the  meaning  we  have  had  to  read  into  the  old  articles  by  construc- 
tion alone.  This  is  the  real  argument  for  this  project  of  revision.  I  want  to 
get  off  the  uncertain  ground  where  we  have  been  for  106  years.* 

"  Note  further :  By  this  article  there  was  crystallized  into  the  law  by  statute 
for  the  first  time  the  theory  that  a  majority  of  the  court-martial  only  was  nec- 
essary to  convict  in  the  general  case.  When  the  committee  called  the  Jadge 
Advocate  General  with  respect  to  the  advisability  of  requiring  unanimity  In  the 
case  of  death  penalties,  he  said : 

"  *  To  require  a  unanimous  vote  for  the  Infilction  of  the  death  penalty  In  time 
of  war  would  be  going  a  long  way,  I  think,  toward  impairing  the  success  of  the 
fi'^ld  operations  of  an  army.' 

"And  again: 

"  *  I  request  that  the  committee  consider  very  carefully  the  question  of  intro- 
ducing into  our  military  Jurisprudence  the  principles  of  the  civil  law,  w^hlch  re- 
quires, in  addition  to  these  safeguards,  a  unanimous  verdict* 

"  But  in  the  same  connection,  he  said : 

"  *  I  am  asking  you  further  on  in  this  revision  to  sanction  trial  by  court- 
martial  for  murder  in  time  of  peace,  committed  by  a  person  subject  to  military 
law  outside  the  geographical  limits  of  the  United  States  and  the  District  of 
Columbia ;  that  is,  in  our  foreign  possessions.  It  is  one  of  the  more  important 
provisions  of  this  revision.*  ** 

Article  45 :  "  Article  45  is  a  revision  of  article  100  of  the  old  code,  and  cer- 
tain language  has  been  omitted." 

Article  46 :  "  Article  46  is  a  repetition  of  the  old  law.** 
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Articles  47  and  48:  "  Gentlemen,  there  is  nothing  in  articles  47  or  48  which 
involves  a  substantial  change  of  the  old  law.  There  is  no  change ;  it  is  simply 
rearrangement  such  as  I  ought  to  call  to  the  attention  of  the  committee.  I 
have  included  rape  among  the  offenses  where  the  confirmation  of  the  Presi- 
dent is  not  required  in  time  of  war." 

Article  49:  '*  In  article  49, 1  have  incorporated  new  language  (authorizing  the 
commanding  general  to  approve  a  proper  sentence  for  a  lesser  included  offense* 
when  he  thinks  the  larger  offense  is  not  proved).  There  is  nothing  further  in 
the  article  w^hich  is  not  new." 

Article  50 :  "  Nor  is  there  any  tiling  new  in  article  50,  except  in  line  9,  com- 
mencing with  the  last  word  *  for  *  to  the  word  *  held '  in  the  tenth  line." 

Article  51 :  "Article  51  is  simply  a  repetition  of  the  old  law." 

Article  52 :  "Article  52  has  some  new  language  taken  from  the  existing  regu- 
lations." 

Article  53:  "Article  53.  The  new  article  does  not  undertake  any  enumera- 
tion." 

Article  54 :  "Article  54.    You  will  notice  in  article  54  there  is  nothing  new." 

Article  55:  "  I  have  omitted  from  article  55  the  (certain)  phraseology." 

Article  56 :  "  There  is  no  change  in  article  58." 

Article  57 :  "  We  now  come  to  article  57  for  punishing  deserters,  to  which  I 
have  already  referred.  The  defect  sought  to  be  remedied  is  in  old  article  47 
on  the  subject  of  desertion.  The  intention  of  the  old  artide  was  undoubtedly  to 
punish  desertion  in  time  of  war  differently  from  desertion  in  time  of  peace.  You 
will  notice  the  word  '  shall '  is  misplaced  in  the  second  line  so  as  to  carry  the 
construction  that  the  article  deals  only  with  punishment  in  time  of  war.  There 
Is  another  defect  which  is  corrected  by  the  insertion  of  the  words  '  when  under 
orders  for  active  service  when  war  is  imminent*  A  war  might  be  imminent  and 
we  might  send  orders  to  the  15th  Cavalry  at  Fort  Myer  to  be  ready  to  march, 
and  a  desertion  committed  after  receipt  of  such  an  order  would  be  just  as  harm- 
ful as  one  occurring  after  the  war  had  been  declared.  I  have  worked  those  two 
ideas  into  the  new  article." 

Article  58 :  "Article  58  is  the  same  as  the  old  law,  but  I  have  made  the  phrase- 
ology a  little  clearer." 

Article  50:  "Article  59  is  simply  a  repetition  of  so  much  of  existing  article 
50  as  was  punitive  in  character." 

Article  W :  "In  article  80  I  have  combined  six  articles  of  existing  code  into 
one  short  article." 

In  Gen.  Crowder's  introduction  to  the  punitive  articles  he  contended  strongly 
for  a  retention  of  the  authority  that  courts-martial  may  punish  all  offenses 
denounced  therein  at  their  discretion,  and  said : 

"  This  principle  of  punishing  at  discretion  is  old  in  military  codes  and  it  is 
observed  in  the  British  code  to-day.  It  is  what  is  distinctive  of  the  military 
code  of  to-day.  I  think  tlxat  the  service  would  feel  very  handicapped  if  that 
discretion  were  limited  in  the  way  it  is  in  the  civil  codes.  I  do  not  think  there 
is  anything  more  vital  in  this  legislation  than  the  preservation  of  the  principle 
of  punishment  at  the  discretion  of  a  court-martial  restricted  only,  as  I  have 
stated,  as  to  the  imposition  of  death  sentences,  penitentiary  confinement,  and 
in  time  of  peace  as  the  President  may  prescribe  in  orders  issued  under  the 
authority  of  the  legislation  of  1890.  It  would  be  a  radical  departure  if  that 
principle  should  be  impaired  in  this  revision.  As  I  have  pointed  out,  it  is  a 
principle  that  characterizes  the  military  code  as  distinguished  from  the  civil 
code  and  characterizes  the  code  of  England  as  well  as  of  this  country.  It  is  a 
fact  that  the  British  code  does  not  undertake  to  limit  the  discretion  of  courts- 
martial  in  the  assessing  of  punishment,  except  in  a  very  limited  way.  I  do  not 
think  that  the  discretion  of  the  court-martial  should  be  further  restricted." 

**  Mr.  Si^TDEN.  You  do  not  think  it  would  be  wise  to  define  the  offense  and 
fix  the  maxlmnm  and  minimum  in  the  statutes? 

**  Gen.  GaownKB.  No,  sir." 

Arti<de  61:  "Article  61  extends  the  authorities  against  whom  contemptuous 
language  may  be  used  punisliable  by  these  articles  to  include  the  Secretary  of 
War." 

Article  62 :  "  The  next  article  62  is  a  related  article.  It  treats  of  disrespect 
toward  superior  ofllcers,  and  the  only  change  is  from  the  word  *  commanding  * 
in  the  old  article,  in  the  left-hand  column,  to  the  word  '  superior  *  in  the  new 
article."  (Note  this  is  a  very  large  extension  of  a  punitive  article,  and  subjects 
to  its  penalties  disrespect  to  any  superior  ofllcer  whether  he  is  a  commanding 
oflicer  or  not.) 
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'  Article  63 :  "I  have  Inserted  the  word  '  willfully  *  to  conform  to  the  aco^ted 
construction  of  the  present  article." 

Article  64:  "Article  64  is  new  and  is  introduced  into  the  code  in  order  to 
emphasize  in  a  separate  provision  the  necessity  of  obedience  to  and  proper  de- 
portment toward  a  noncommissioned  officer  in  the  execution  of  his  office.  Ttiis 
is  carrying  out  the  policy  which  has  been  favor^  by  the  military  authorities  for 
some  time,  namely,  to  instill  into  the  soldier  in  the  ranks  a  high  respect  for  hlB 
noncommissioned  officer."  (Note. — ^This  was  formerly  punishable  under  the  gen- 
eral article,  old  62.) 

Article  65 :  "  We  now  come  to  the  offenses  of  mutiny  and  sedition,  ponlshed  by 
article  65,  which  is  practically  the  existing  article.  There  is  nothing  new  in  the 
article  in  subjecting  these  several  classes  to  the  provisions  of  article  65.  It  is 
a  jurisdiction  which  has  always  been  exercised." 

Article  66 :  "  The  only  new  language  in  article  66  is  the  phrase  '  and  having 
reason  to  believe,*  the  insertion  of  which  would  seem  to  require  no  explana- 
tton." 

Article  67 :  "  There  is  no  substantial  change  from  existing  article  24.** 

Article  68.  "Article  68  is  a  restatement  of  the  existing  law  with  additions 
necessitated  by  the  fact  that  the  existing  law  was  lacking  in  comprehensiveness 
and  defective  in  the  regards  which  I  will  now  indicate.  (Indicating  the  aco^ted 
construction.)" 

Article  69:  "New  article  69  relates  to  Investigation  of  and  action  upon 
changes  and  substitutes — articles  70,  71,  and  93." 

Article  70:  "  The  next  article  (art.  70)  carries  no  change  in  the  existing  law, 
which  is  article  67  of  the  present  code,  except  to  give  that  article  what  it  lacks 
in  the  existing  code,  namely,  a  penal  sanction." 

Article  71 :  "Article  71  is  existing  article  68  without  substantial  diange.'* 

Article  72 :  "  New  article  72  is  existing  article  69,  and  no  substantial  change 
has  been  made." 

Article  73 :  "  We  now  come  to  new  article  73,  which  is  rather  an  important 
one.  It  is  a  substitute  for  existing  article  59.  (After  stating  the  changes,  he 
concluded:) 

" '  This  is  a  matter  of  construction  under  the  existing  article,  and  I  have 
deemed  it  best  to  make  it  a  matter  of  express  provision  and  let  the  military  trial 
proceed  unterrupted  by  the  demand.' 

"  In  examination  It  was  reiterated  that  the  changes  were  in  the  nature  of 
expressions  of  existing  construction." 

Article  74 :  "Article  74  is  a  consolidation  of  articles  41  and  42.  I  believe  there 
is  nothing  in  particular  to  call  attention  to  in  that  article." 

Article  75:  "Article  75  has  some  new  language.  The  existing  article  says 
'  any  garrison,  fortress,  or  post*  I  have  added  **  camp,  guard,  or  other  com- 
mand,* giving  the  article  broader  applications.  In  other  respects  the  article  re- 
mains unchanged." 

Article  76 :  "  You  will  notice  a  change  has  been  made  there  to  distinguish  be- 
tween war  and  peace.** 

Article  77:  "The  only  change  in  that  is  to  substitute  for  'whatsoever  be- 
longing to  the  Army  of  the  United  States '  the  words  *  any  person  subject  to 
mUitary  law.'" 

Article  78:  "Article  78  deals  with  captured  property,  but  without  penal 
sanction,  which  is  here  supplied." 

Article  79 :  "  This  is  an  attempt  to  make  the  Articles  of  War  out  of  section 
5313,  Revised  Statutes." 

Article  80 :  "  The  same  may  be  said  of  article  80.  That  Is  section  5306,  He- 
vised  Statutes,  which  was  in  the  nature  of  the  Articles  of  War  and  is  trans- 
ferred to  the  new  articles." 

Article  81 :  "Article  81  is  a  combination  of  existing  articles  45  and  46,  with- 
out substantial  change.*' 

Article  82.  "Article  82  Is  section  1343  of  the  Revised  Statutes,  incorporated 
without  any  change  whatever.** 

Article  83:  "Article  83  substitutes  article  15  of  the  existing  code." 

Article  84 :  "Article  84  Is  a  combination  of  articles  16  and  17  of  the  existing 
code.  I  have  made  no  change  in  It,  but  I  desire  to  ask  the  committee  to  make 
a  change.  The  words  *  to  him  *  in  the  sixth  line  ought  to  be  omitted  to  cover 
the  situation.*' 

Article  85:  "In  the  next  article  85  there  is  an  important  change.  (The 
change  was  from  mandatory  to  a  discretionary  sentence  of  dismissal.)  I  have 
also  suggested  a  change  to  distinguish  between  drunkenness  in  time  of  war 
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and  in  time  of  peace.     I  do  not  think  there  can  be  any  question  about  the 
acJvi55jibllity  of  these  changes." 

Article  86 :  *'  Making  u  like  distinction  between  peace  and  war  sentences." 

Articles  87  and  88:  •*Articles  87  and  88  on  the  next  page  may  well  be  con- 
siderwl  together.  They  came  down  to  us  from  the  ancient  codes,  and  were 
xisetnl  In  the  days  when  armies  were  without  the  traine<l  and  efficient  com- 
missariat of  the  modem  army.  The  articles  are  not  without  their  use  to-day." 
(The  penalty  was  broadened.) 

Article  88 :  "Article  88,  you  will  observe.  Is  a  related  provision.  It  comes  to 
us  fn.>m  the  code  of  Gustavus  Adolphus  (1621),  and  had  a  place  in  all  the 
early  British  codes.  I  have  stricken  out  the  words  *  foreign  parts/  and  I 
have  omitted  the  death  penalty." 

Article  89 :  "Article  89  Is  a  partial  substitute  foi*  existing  articles  54  and  55. 
It  preserves  the  punitive  part  of  these  articles.  Tlie  administrative  part  Is 
transferred  to  new  article  105,  to  which  I  will  later  call  your  attention." 

Articles  90  and  91 :  "Articles  90  and  91  are  related  articles  and  are  substan- 
tially articles  25.  26,  27,  and  28  of  the  existing  code." 

Article  92 :  "  This  Is  a  rewriting  of  old  article  58  so  as  to  extend  the  juris- 
diction of  military  courts  over  murder  and  rape  outside  of  the  geographical 
limits  of  the  Union." 

Article  93:  "Article  93  Is  a  substitute  for  article  62  of  the  existing  code, 
but  not  a  complete  substitute." 

Article  94 ;  "  Now  we  come  to  article  94,  which  was  taken  from  the  Revised 
Statutes  and  made  an  article  of  war  in  the  revision  of  1874.  New  article  94 
is  existing  article  60  with  absolutely  no  change  except  the  phrase,  *Any  person 
in  the  military  servitre  of  the  United  States '  is  made  to  read  in  the  new  article 
•-\ny  person  subject  to  military  law.* " 

Article  95:  "That  takes  us  to  article  95.  There  Is  a  very  slight  change  in 
artide  95." 

Article  96 :  "  I  have  taken  some  liberties  with  article  96,  which  Is  our  old 
article  or  existing  article  62.  ♦  •  ♦  I  have  changed  the  order  of  statement 
so  as  to  make  it  absolutely  certain  that  the  phrase  appearing  in  the  existing 
f4xty-second  article  of  war,  namely,  *  to  the  prejudice  of  good  order  and  mili- 
tary discipline,'  does  not  qualif^'  the  phrase  '  all  crimes  not  capital '  by  only 
*  disorders  and  neglects.* " 

Articles  97  to  103 :  "  The  next  chapter  relates  to  courts  of  Inquiry.  So  very 
few  changes  are  made  in  the  articles  under  the  subject  of  *  Courts  of  Inquiry ' 
that  I  think  we  can  pes  over  tliein  rather  quickly." 

Article  97 :  "  You  will  notice  in  the  fiist  article  (97)  under  that  heading  that 
I  have  omitted  certain  language  much  for  the  same  reason  that  we  have  asked 
to  have  omitted  the  preachment  in  the  article  about  dueling." 

Article  96:  "The  next  (98)  relates  to  the  composition  of  courts  of  inquiry. 
The  old  article  said  that  the  court  should  consist  of  one  or  more  officers,  not 
exceeding  tbree.  There  has  been  but  one  instance  in  the  history  of  our  Army 
when  we  convened  a  court  of  one  officer.  There  has  alwa>'s  been  the  maximum, 
and  our  most  important  courts  of  inquiry  have  been  convened  under  special 
legislation  authorizing  five  or  seven,  or  whatever  number  of  members  was 
deemed  appropriate." 

Article  B&:  "  The  next  article  is  a  new  article  (99).  I  have  made  what  was 
t  matter  of  construction  (cliallenge)  a  matter  of  expressed  grant." 

Article  1<X):  "The  oath  of  members  is  preserved  in  the  form  in  which  it 
appears  in  the  existing  articles.  Of  course,  I  have  added  that  formal  conclusion 
In  case  of  affirmation." 

Article  101 :  "  Powers  and  procedure  of  courts  of  inquiry  "  is  the  existing  law, 
with  the  obligation  written  into  It  that  the  reporter  and  interpreter  shall  take 
the  oath  of  a  reporter  and  interpreter  for  a  court-martial,  formerly  left  to 
regulation. 

Article  102 :  "  This  article  Is  old  article  119  without  change." 

Aiticie  104:  "Article  104  is  a  new  article.  I  have  undertaken  and  written 
into  a  new  article  the  provisions  of  the  existing  regulations  on  this  subject  which 
Imve  stood  the  test  of  experience." 

Article  105:  "We  dealt  with  article  54  of  the  existing  code  at  Saturday's 
hearing.  A  part  of  it,  namely,  that  part  that  was  administrative,  was  left  un- 
provided for,  and  I  then  notified  the  committee  that  it  had  been  made  the  subject 
of  a  special  article  (105)." 

Article  106:  "Article  106  is  an  attempt  to  make  an  article  of  war  out  of  the 
&ct  of  June  18, 1S96,  section  6,  giving  authority  to  civil  officers  to  arrest  deserters. 
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There  is  no  change  in  article  106  except  that  I  have  introduced  the  words  'a 
possession  of  the  United  States '  to  cover  civil  officers  in  the  Philippines  or  Porto 
Rico  who  may  arrest  desertera" 

Article  107 :  **  I  have  attempted  to  combine  the  various  legislative  provi8lon^ 
into  a  new  article." 

Article  108 :  '*  I  have  taken  those  three  statutes — tliey  are  widely  scattered  pro 
visions — and  combined  them  into  an  article  of  war  which  states  the  manner  in 
which  a  soldier  may  leave  the  service.  I  thinlc  I  have  them  accurately  stated  iu 
the  new  article." 

Articles  109  and  110:  "Not  discussed,  but  made  no  substantial  change." 

Article  111 :  "ArUcle  111  is  a  repetition  of  article  114." 

Article  112 :  "Article  112  substitutes  article  125,  article  126,  and  article  liT 
of  the  old  code  and  adds  much  new  matter.  It  is  a  matter  of  probate  juris- 
diction." 

Article  113 :  "Article  113  is  a  new  article  and  deals  with  inquest." 

Article  114:  "Article  114  extends  the  authority  to  administer  oaths  to  tht* 
president  of  a  general  or  special  court-martiaU  the  president  of  a  court  of 
inquiry,  of  a  military  board,  or  any  officer  designated  to  take  a  deposition." 

Article  115:  "New  article  115  makes  such  assistant  judge  advocate  com- 
petent to  perform  in  substitution  of  the  regular  judge  advocates  the  duties  of 
the  latter." 

Article  116 :  "  I  have  taken  that  legislation  and  built  an  article  of  war 
upon  ii.** 

Article  117:  "Article  117  Is  simply  a  rtHniactineiit  of  urtlcl»»  99  and  two  acU 
of  Congress." 

Articles  118  and  119:  "Article  118  has  to  do  with  relative  rank  and  119 
with  authority  of  command  when  different  corps  or  connnands  happen  to  join 
together,  and  have  no  relation  to  military  justice." 

Mr.  Anselil.  Now,  here  is  rather  high  evidence  with  respect  to 
this  Crowder  revision,  coming  finally  and  at  the  end  of  the  hearings, 
out  of  the  mouth  of  the  Judge  Advocate  General  himself.    He  says: 

If  Congress  enacts  this  revision,  the  service  will  not  bo  cognizant  of  any 
material  changes  in  procetluce,  and  the  courts  will  function  much  the  same 
as  heretofore.  The  revision  will  make  certain  a  great  deal  that  has  been 
read  into  the  existing  code  by  construction. 

I  say  nobody,  neither  the  Judge  Advocate  Greneral,  the  Secretary 
of  War,  nor  the  committees  of  Congress,  ever  regarded  this  project 
as  a  real  revision,  a  substantial  revision,  and  certainly  not  such  a 
revision  as  to  change  the  whole  theory  upon  which  the  articles  pro- 
ceeded, and  they  took  occasion  to  assure  the  committee  every  mo- 
ment, as  though  the  committee  did  not  want  any  revision,  that  there 
was  not  any  real  revision  here. 

When  we  come  to  talk  about  the  head  of  the  bureau  of  military 
justice  and  revisions  that  he  has  proposed,  and  remedies  that  he  is 
proposing,  it  is  well  enough  to  examine  the  attitude  of  this  official 
as  evidenced  by  his  official  acts  toward  the  liberalization  of  this  code. 
He  and  I  are  just  like  this  [indicating]  on  this  subject.  He  says  that 
the  code  is  great  and  I  say  it  is  rotten.  Now,  one  or  the  other  of  u? 
is  right  and  one  or  the  other  of  us  is  wrong. 

Now,  let  us  just  see  if  we  can  appreciate  the  state  of  mind  with 
which  this  very  high  and  able  official  approaches  this  subject.  First, 
he  argued  before  your  committee  every  time  there  was  a  liberaliza- 
tion suggested — as,  of  course,  there  was  bound  to  be  by  members  of 
the  committee.  One,  I  remember,  suggested  that  there  should  be  per- 
emptory challenges,  because  the  Armv  community  was  such  that 
there  must  be  these  prejudices,  ill  denned,  of  course,  such  that  a 
challenge  for  cause  would  not  lie,  and  that  challenges  should  be 
peremptory.  But  Gen.  Crowder  said  with  respect  to  that,  "  I  think  it 
would  be  very  harmful,  indeed,  for  this  committee  to  undertake  to 
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modify  these  Articles  of  War  by  injecting  into  them  any  of  these 
civil  protections." 

^Vlien  a  member  of  the  committee  suggested  that  the  rights  of 
counsel  ought  to  be  declared  by  statute,  Gen.  Crowder  said, "  We  have 
it  in  our  regulations  now ;  it  is  working  out  now  pretty  well  the  way 
we  have  got  it;  let  the  commanding  officer  do  as  he  pleases";  and 
again  he  says,  "  I  must  warn  you  to  be  careful  about  injecting  into 
this  system  these  civil  principles  that  give  you  counsel,  and  protec- 
tion at  every  stage  of  the  proceeding,  because  it  will  disturb  disci- 
pline." He  said  that  on  pages  18,  20,  29,  30,  44,  and  48  of  the  hear- 
ings, and  repeated  it  time  and  time  again.  ^^  If  there  is  one  thing 
we  must  not  have  in  the  Military  Establishment  it  is  an  appellate 
tribunal.''    He  said : 

In  a  miUtary  code  there  can  be  no  provision  for  a  court  of  appeal.  Military 
JQstice  and  the  purpose  which  it  is  expected  to  subserve  will  not  permit  of  the 
vexatious  delays  incident  to  the  establishment  of  an  appellate  procedure.  How- 
ever, we  safeguard  the  rights  of  an  accused,  and  I  think  we  effectively  safe- 
guard them,  by  requiring  every  case  to  be  appealed  in  this  sense,  that  the 
commanding  general  convening  the  court,  advised  by  the  legal  officer  of  his 
staff,  must  approve  every  conviction  and  sentence  before  it  can  become  effective, 
and  in  cases  where  a  sentence  of  death  or  dismissal  has  been  imposed  there 
must  be,  in  addition,  the  confirmation  of  the  President 

The  latter  statement  is  not  accurate.  It  is  only  in  cases  of  certain 
sentences  of  death  and  dismissal  that  the  President  must  confirm. 
Gen.  Crowder  wanted  no  appellate  procedure.  And,  mark  you,  you 
speak  to  any  Regular  Army  officer  to-day,  colonel,  major,  or  what  not, 
and  ask  him  ^What  do  you  think  al)out  this  court  of  appeals  f 
"  Oh,  it  is  perfectly  splendid  in  theory,  but  it  will  destroy  discipline." 
**  Why  ?  "  "  Time  consumed."  Time  consumed !  We  have  consumed, 
Mr.  Chairman,  I  say  conservatively  five  times  more  time  with  this 
futile  and  unauthoritative  review  that  we  make«  and  arguing  back 
and  forth  with  commanding  generals,  arguing  because  we  have  no 
authority,  than  we  would  nave  consumed  if  we  had  had  a  set  of 
judges  up  there  independent  of  military  authority,  speaking  with 
authority  as  to  law.  And  then,  "  time  consumed."  I  invite  your 
attention  to  this  formal  statement  made  in  1916  by  the  Judge  Advo- 
cate General  of  the  Army  to  the  committee  over  which  Senator 
Chamberlain  then  presided  as  chairman,  a  long  argiunent  of  three 
closely  typewritten  pages  as  to  the  distinctions  growing  out  of  the 
necessity  of  the  militJary  service  being  such  that  you  could  not  govern 
these  trials  by  legal  principles;  and  he  quotes  Gen.  Sherman.'  And 
if  he  had  only  quoted  all  of  Gen.  Sherman  I  would  not  have 
minded,  because  that  stern  old  soldier,  in  addressing  the  graduating 
class,  when  he  was  commander  of  the  Army  in  1882,  at  West  Point, 
subsequent  to  the  time  of  the  quotation  extracted  from  his  works  and 
placed  in  here  by  Gen.  Crowder,  said  this.  Senator  Harrison  had 
spoken  to  the  graduating  class  that  day,  and  he  was  an  able  man 
with  long  public  experience,  and  he  had  deplored 'the  uncei-tainty 
of  justice  in  courts-martial,  and  the  fact  that  they  were  such  that  the 
public  did  not  have  confidence  in  them,  and  he  said  ^^We  are 
swamped  here  at  this  late  day  (1882) — ^the  Congress  is  swamped — ^by 
efforts  to  get  men  back  into  the  service  when  the  public,  at  least,  are 
con^nnced  that  they  ought  not  to  have  been  put  out  of  the  service." 
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Of  course  everybody  remembers  the  historic  case  of  Fitz-John 
Porter  in  which  as  gi-eat  a  commander  as  Gen.  Grant  made  up  hi> 
mind  inflexibly  one  way ;  and  it  was  not  until  Gen.  Grant  came  down 
almost  to  the  very  day  of  his  death  that  he  would  actually  listen  to 
the  other  side ;  and  when  he  did  loosen  up  his  mind,  and  had  ceased 
to  be  impervious,  he  all  at  once  said,  "  I  have  done  this  man  one  of 
the  grossest  injustices,  and  I  will  devote  the  rest  of  my  life  to  the 
correction  of  it."  And  he  did;  although  the  court-martial,  of  course, 
was  a  tragic  mistake.  After  Senator  Harrison  had  gotten  throuojh 
with  his  address  to  the  graduating  cadets,  Gen.  Sherman,  none  too 
liberal,  rose  and  said  this : 

Now,  as  to  the  court-martial  question  alluded  to  by  Senator  Harrison  in  re- 
ferring to  the  appeals  to  hira.  It  must  be  remembered  that  a  court-martial 
must  consist  of  thirteen  members  and  its  findings  be  approved  by  the  Presi- 
dent. 

They  are  swamped  just  as  you  gentlemen  will  be  swamped,  1,  5, 
10,  or  60  years  hence,  unless  you  do  something  now,  as  I  believe  we 
ought  to  do  something  to  revise  for  errors  of  law  in  courts-martial 
that  have  been  had  duringthis  war. 

Senator  Chamberlain.  The  Senate  has  been  revising  those  by  re- 
medial legislation  every  day  during  the  war. 

Mr.  An  SELL.  Yes;  but  you  know  what  it  means  to  get  a  case 
through  Congress ;  counsel,  and  toil,  and  a  long  struggle.  I  am  not 
criticizing  Congress, 

Senator  Chamberlain.  Yes ;  of  course  you  are  right. 

Mr.  An  SELL.  You  see  what  Gen.  Sherman  said.  And  do  you  ob- 
serve that  even  Gen.  Sherman  did  not  understand  the  court-martial 
system,  as  the  Secretary  of  War  to-day  does  not  imderstand  it?  He 
does  not  know  where  tne  President  comes  in.  His  statement  shows 
that  he  does  not.  Gen.  Wood  got  up  here  before  this  Bar  Association 
Committee  and  also  wrote  an  article  in  the  Metropolitan  predicated 
upon  his  belief  that  there  was  a  revision  of  every  court-martial  case 
by  the  President  and  that  every  court-martial  case  also  came  to  him 
as  Chief  of  Staff.  He  had  been  Chief  of  Staff  for  more  than  four 
long  years,  and  of  course  he  had  not  seen  but  one  case  in  a  great  num- 
ber. This  shows  you  the  extent  of  the  appreciation  that  the  ultra- 
military  man  has  for  the  administration  of  justice.  Now,  to  cease' 
the  interjection  and  go  on.    [Beading:] 

I  am  quite  wiUing  to  see  a  court  of  appeals  on  courts-martial  estabUshed 
It  would  settle  a  great  many  vexed  questions  and  give  a  legitimate  chaanel 
for  subsequent  operations  instead  of  those  who  make  the  laws  being  told  the 
findings  are  all  wrong  by  some  fellow  working  up  his  own  case  on  ex  parte 
statements. — Gen.  Sherman's  remarks  to  graduating  class  at  West  Point,  June 
12,  1882  (New  York  Herald). 

Now,  I  must  admit  that  the  old  general  there  was  speaking  prob- 
ably as  much  from  the  viewpoint  of  expediency  as  principle.  He 
was,  however,  in  favor  of  a  court  of  military  appeals,  that  stem  old 
Roman  was,  here  at  the  close  of  his  life.  He  had  seen  so  many  mis- 
cues  and  knew  that  the  Congress  was  so  much  importuned. 

Now,  here  is  a  most  complete  argument  to  the  Army  idea  that 
court-martial  proceedings  and  their  conclusion  and  execution  must! 
be  summary,  or  else  the  discipline  of  the  Army  will  perish,  made  by 
that  most  distinguished  officer  whom  the  present  Judge  Advocate 
General  so  frequently  refers  to.  Gen.  Fry,  the  Provost  Marshal  Gen- 
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era!  of  the  Union  Army  during  the  Civil  War.  Gen.  Fry,  student 
of  military  affairs  as  he  ever  was,  writing  long  after  the  Civil  War, 
in  the  eighties,  saw  that  a  great  number  of  officers  were  being  re- 
stored, not  so  much  because  a  man  could  say  that  they  were  guilty 
or  not  guilty,  but  because  of  the  uncertainty  and  distrust  of  what 
had  been  done  during  that  war,  though  it  was  not  one-hundredth 
part  as  bad  as  what  has  been  done  in  this  war.  I  would  like  to  put 
in  this  record  this 'article,  because  it  is  rather  difficult  to  find.  It  is 
an  article  on  a  military  court  of  appeals,  written  by  Gen.  Fry  in 
the  eighties. 

Senator  Lenhoot.  Very  well ;  it  may  be  inserted. 

Mr.  Ajsselu  But  I  want  to  call  your  attention  to  the  one  fact 
that  this  article  smothers,  as  you  would  suppose  it  would  if  it  were 
well  written — the  argument  tnat  we  must  nave  this  expedition  and 
summariness  if  we  would  get  the  effect  of  discipline.  Quickness  is 
not  the  only  thin^  we  want.  I  think  we  want  certainty  of  results 
first  and  then  quickness.  To  be  sure,  nobody  wants  a  system  of 
appeal  after  appeal,  and  delay  after  delay  because  of  technicalities. 
Nobody  wants  tnat,  but  that  is  not  inherent  in  the  idea  that  we  need 
to  have  a  review,  because  we  have  a  review  now  which  while  no  good 
is  time-consuming  and  not  authoritative. 

(The  article  referred  to,  found  at  page  182  of  "  Military  Miscel- 
lanies," by  James  B.  Fry,  retired  Assistant  Adjutant  General,  United 
States  Army,  is  here  prmted  in  part  in  the  record  as  follows:) 

A   MILITARY   COUBT  OF  APPEALS. 

Col.  Lleber,  judpe  advocate.  Is  one  of  the  best  authorities  on  military  law. 
He  bolds  that  military  obedience  "  can  only  be  enforced  by  prompt  punishment; 
that  the  recognition  of  this  has  led  to  a  departure  from  the  ordinary  formf 
of  triflU  and  to  the  building  up  of  a  new  system  for  the  very  purpose  of  having 
one  sufficiently  summary  in  its  nature;  that  in  carrying  out  this  object  a 
common  law,  military,  has  grown  up  of  necessity,  to  a  large  extent,  at  variance 
with  the  common  law,  civil,"  etc.;  that  "military  law  Is  founded  upon  the 
Idea  of  a  departure  from  the  civil  law  and  should  not  become  a  sacrifice  to 
principles  of  civil  Jurisprudence  at  variance  with  its  object " ;  that  "  the  funda- 
mental principle  of  a  code  of  military  punishments  is  the  enforcement  of 
prompt  obedience  by  prompt  punishment,"  and  he  adds:  "Because  we  have 
made  progress  in  the  amelioration  of  punishment,  we  must  not,  however,  jump 
to  the  conclusion  that  this  Includes  delay  in  its  execution  ♦  ♦  ♦.  The 
admission  of  new  features  favoring  delay  Is  Inconsistent  with  the  object,**  etc. 

These  propositions  admit  of  some  explanation  or  qualification.  They  do  not 
Justify  the  conclusion  tliat  the  efficacy  of  military  punishment  depends  on  its 
pomptnesjs  alone.  Tlie  claim  in  favor  of  promptness  is,  of  course,  based  on 
the  assumption  that  the  finding  is  correct.  The  proceedings  of  courts-martial 
should  be  sound  as  well  as  summary.  Inasmuch  as  the  military  is  a  more 
arbitrary  and  despotic  system  than  the  civil,  so  is  uniform  and  even-handed 
JTwtice  the  more  necessary  In  It 

The  claim  In  favor  of  prompt  punishment  Is  a  claim  for  prompt  proceedings 
and  true  findings.  The  amellorntlon  of  punishment  is  due  to  progress  in 
enlightenment.  Promptness  in  military  punishment  Is  a  feature  designed  to 
Increase  the  exemplary  effect  by  adding  to  the  terror  of  the  infliction.  But 
In  the  Army,  as  well  as  out  of  it,  government  through  terror  Is  gradually' 
.vjplding  to  the  control  of  a  higher  sense  of  justice.  Promptness  must  now 
^bffiit  to  all  the  delay  which  legally  constituted  Authority  finds  necessary  to 
the  ascertainment  of  truth  according  to  the  highest  lights  of  the  time.  It 
I*?  not  so  important  that  the  punishment  be  prompt  as  that  it  be  Inevitable. 
That,  nowadays  can  not  be,  until  guilt  Is  clearly  estnblishod.  The  practical 
qnestlon,  therefore,  is.  What  shall  be  the  procedure  to  attain  this  end?  Col. 
Ueber  says:  "Military  law,  like  other  sciences,  is  progressive.    It  Is  not  a 
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stngimnt  pool.     But  it  has,  by  virtue  of  Its  nature,  been  to  a  large  extent 
proerressive  within  Its  own  nphere  independently  of  others." 

The  science  of  military  law  is  progressive,  and  so  Is  the  science  of  dvil  law 
In  a  greater  degree  and  in  a  larger  field.  If  progress  in  the  science  of  civil 
law  has  brought  to  light  principles  or  modes  of  procedure  which  are  essential 
to  the  ascertainment  of  truth,  they  could  not  be  "  at  variance  with  the  objects 
of  the  military  code,"  and  they  ought  to  be  applied  to  It  Any  lack  of  prompt- 
ness  in  punishment  which  might  result  would  be  outweighed  by  the  Increased 
chance  of  certainty  of  just  punishment. 

It  Is  probably  In  deference  to  a  deeply-seated  conviction  that  all  available 
means  of  ascertaining  truth  are  not  Invariably  resorted  to  by  courts-martial— 
that  their  findings  and  sentences  are  so  often  interfered  with  by  the  legis- 
lative and  executive  branches  of  our  (Government.  The  President  and  CJon- 
gress  are  the  only  sources  of  appeal  In  such  cases.  They  often  receive  evi- 
dence which  satisfies  them  that  the  findings  of  courts-martial  are  not  jusi. 
The  fact  that  the  proceedings  were  summary  and  the  punishment  prompt.  Is 
usually  a  point  in  favor  of  the  complainant,  and  thus,  promptness — on  the  pre- 
sumption that  it  has  Interfered  with  justice — tends  to  defeat  the  good  effect 
which  it  is  designed  to  secure.  The  certainty  of  punlshqient  is  overthrown  by 
doubts  which  might  be  forestalled  by  less  promptness.  Cases  are  reopened 
which  were  supposed  to  be  closed,  and  are  retried  by  tribunals  without  legal 
power  and  without  judicial  modes  of  proce<lure.  This  is  probably  more  in- 
jurious to  the  Service  than  less  promptness  and  unquestionable  judicial  pro- 
ceedings would  be.        , 

During  the  past  eighteen  months,  bills  or  resolutions  have  been  introduced 
in  the  United  States  Senate  or  House  for  the  restoration  of  about  36  officers 
of  the  Army  who  have  been  flismissed  by  sentences  of  courts-martial.  There 
are  now  on  the  rolls  of  the  Army  eight  oflicers  who  were  di8mis.sed  by  sen- 
tences of  courts-martial,  and  after  remaining  out  of  service  for  some  time, 
were  re-instated  by  special  acts  of  Congress,  and  eight  similarly  dismissed, 
who  were  reinstated  or  reappointed  by  the  President.  These  facts  suggest  the 
inquiry :  Is  not  the  progress  of  military  law  kept  rather  too  closely  "  within 
its  own  sphere  "  for  our  Republic,  by  continuing  to  regard  our  ordinary  courts- 
ihartial  as  courts  of  final  jurisdiction  in  cases  of  sentences  to  death,  or  dis- 
niissal  of  oflicers?  Could  we  introduce  to  advantage  a  Supreme  Court-martial 
with  final  jurisdiction  in  such  cases,  by  appeal  from  lower  tribunals  of  military 
Justice? 

Congress  can  "raise  and  support  armies,"  and  "make  rules  for  the  govern- 
ment of  the  land  and  naval  forces." 

Courts-martial  are  what  Congress  chooses  to  make  them  under  this  provision 
of  the  Constitution.  At  present  they  are  regarded  as  courts  of  final  jurisdiction, 
but  they  are  not  so  in  fact.  Appeals  from  them  are  entertained,  as  already 
stated,  both  by  the  executive  and  legislative  branches  and  by  both  are  their 
findings  set  aside.  Not  only  this,  but  after  courts-martial  have  been  dissolved, 
new  tribunals  (as  in  the  Hammond  and  Fltz-John  Porter  cases)  have  l>eeii 
constituted,  for  the  purpose  of  rehearing  questions  long  before  setlled  by  de- 
funct courts.  In  the  light  of  these  facts  the  question  Is  repeated,  would  it 
be  wise  and  practical  for  the  law-making  power  to  create  a  Military  Court  of 
Appeal  and  final  jurisdiction  in  the  cases  which  the  Articles  of  War  now  re- 
quire shall  go  before  the  President  for  confirmation? 
^       *  *  *  *  «  *  « 

It  is  true  that  the  power  of  Congress  and  the  President*s  pardoning  power 
would  exist  with  a  military  court  of  appeal,  just  as  they  do  without  It,  but 
the  temptation  and  the  opportunity  to  exercise  these  powers  would  be  mate- 
rially reduced.  Moreover,  the  rights  of  the  accused  must  be  fully  weighed. 
The  sentences  of  dismissal  awarded  by  courts-martial  are  sometimes  wrong. 
While  the  President's  pardoning  power  or  an  act  of  Congress  may  prevent 
some  of  the  consequences  of  the  wrong,  neither  the  President  nor  Congress  can 
proceed  judicially  In  ascertaining  the  truth,  nor  can  they  rectify  the  wrong. 
That  could  only  be  done  fully  on  ascertainment  of  truth  through  a  judicial 
tribunal,  created  and  empowered  for  such  cases.    Do  we  need  one? 

The  sentence  of  dismissal  (with  which  we  are  dealing,  as  the  matter  of 
practical  importance)  is  blasting  in  its  consequences.  It  involves  loss  of  pro- 
fession, loss  of  pay,  and  loss  of  reputation.  The  same  "  rude  tribunal "  whlcb 
has  had  final  jurisdiction  of  it  for  centuries,  has  it  still.  Yet,  as  we  are  tol«i 
and  admit,  "  Military  law  is  not  a  stagnant  pool.  Within  its  own  sphere  it  is 
progressive."    Will  that  progress  justify  the  establishment  of  a  military  court  of 
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appeal  as  a  remedy  for  the  evils  which  have  been  indicated?  Would  the  remedy 
be  worse  than  the  disease?  Military  punishment  should  be  pmmpt,  but  it  must 
be  just  Taking  things  as  they  are  in  our  service  would  delay  In  final  action 
in  cases  of  dismissal  be  increased  or  reduced,  by  having  a  court  of  appeal,  with 
all  the  finality  of  jurisdiction  that  law  could  confer  upon  it?  Neither  the 
lesrislative  nor  the  executive  branch  of  the  Government  is  disposed  to  violate 
its  (rust  In  the  action  of  which  we  hear  so  much  complaint  concerning  dismis- 
sals. They  merely  grope  for  justice,  which  such  a  tribunal  as  that  under 
consideration  might  make  so  clear  as  to  prevent  their  Interference,  or  at  least 
so  probable  as  to  give  them  good  grounds  for  declining  to  interfere. 

Mr.  Ansell.  My  point  3  is  that  this  code  is  an  anachronism  that 
came  to  us  out  of  a  system  of  government  and  out  of  an  age  that  we 
have  long  since  turned  our  backs  on.  Why,  this  system  came  to  us 
from  the  time  when  the  armies  were. the  result  of  a  press  gang;  that 
is  the  truth ;  when  the  people  had  no  affection  for  the  Army ;  when 
naturally  they  had  a  hate  for  it;  when  the  army  was  the  army  of  the 
king. 

Just  look  at  the  old  articles  of  1774,  which  are  equally  the  articles 
of  Gustavus  Adolphus,  which  John  Adams  says  were  the  original 
Latin  articles — ^Roman  articles — of  war.  I  can  not  find  the 
original  Latin  articles.  Are  you  going  to  take  any  system  out  of 
Europe  of  the  seventeenth  century?  Not  much.  And  especially 
military  systems,  press  gangs,  or  hired  men  surrounding  the  king  to 
prosecute  his  little  wars  in  Europe  against  the  desires  oi  the  people? 

Compare  those  articles  with  the  present  articles,  and  see:  Kmg- 
Ifgislator;  king-judge;  king-executive.  King  says  who  shall  be 
tried;  king  says  whether  he  will  have  counsel  or  not  (and  usually 
none,  of  course) ;  king  or  king's  officer  says  who  shall  constitute 
the  courts;  king  tells  them  when  to  meet,  and  when  to  stop,  and 
niles  on  everything  that  comes  up  in  front  of  them.  And  then  when 
they  get  through  the  king  says  "  I  will  approve  or  disapprove  of  what 
you  have  done,  and  if  I  disapprove,  you  will  do  it  all  over  again." 
That  is  exactly  what  these  articles  of  war  provide,  except  for  three 
or  four  of  them.  Congress  prescribes  that  the  court  shall  take  an 
oath,  for  instance;  but  that  very  oath  itself  does  not  sav  that  you 
sliall  try  according  to  the  law.  Xo ;  "  You  will  trj'  largely  according 
to  the  facts  and  to  the  customs  of  war  as  you  understand  them  in 
like  cases."  Customs  of  war!  The  unwritten  law  military,  which 
takes  you  back  to  our  friend  Gustavus  Adolphus,  also  to  the  system 
that  was  made  for  an  army  of  that  day. 

Not  being  a  military  people,  we  have  not  maintained  large  armies 
except  in  an  emergency,  and  we  have  not  gone  to  the  people  to  get 
them,  except  in  an  emergency,  and  then  we  get  rid  of  them  as  soon  as 
we  can.  So  that  armies  do  not  come  from  the  people  in  English- 
speaking  nations  except  in  cases  of  these  great  modem  emergencies, 
and  if  you  are  going  to  have  a  system  of  law  that  fits  these  armies 
coming  from  the  people,  you  are  certainly  not  going  to  find  it  in  that 
s>stem  of  law  that  governed  this  king's  establishment  hundreds  of 
years  ago.  And  yet,  between  our  article,  and  the  king's,  the  counter- 
part is  complete.  Our  commanding  officer,  just  as  the  king  does, 
convenes  the  court,  passes  upon  the  legality  of  the  charges — ^the 
legality  such  as  it  is — and  the  competence  of  the  members  to  sit;  and 
then  every  single  case  that  can  arise,  every  question  that  can  arise 
in  criminal  procedure,  he  decides;  and  then  he  approves  or  disap- 
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proves  what  they  do,  and  if  he  disapproves  he  makes  them  do  it  over 
a£;ain. 

That  is  no  court.  I  believe  the  pithiest  statement  of  what  we 
may  describe  as  the  irreconcilable  difference  between  what  Mr.  Baker 
approves  and  the  views  I  adhere  to  is  to  be  foimd  in  an  editorial 
in  the  New  York  Evening  Tribune  of  the  early  part  of  this  week. 
Discussing  this  Keman  report  it  is  obvious  that  they  misapprehend 
the  issue,  because  of  the  fact  that  they  do  not  understand  the  kind 
of  Army  that  we  are  bound  to  have  from  now  on,  if  we  have  any 
from  now  on — an  Army  of  citizens.  Even  if  we  go  back  to  the 
old  military  establishment,  still  the  idea  is  becoming  established  tliat 
a  man  is  a  citizen  even  though  a  soldier  and  his  soldiership  is  but 
an  incident  of  his  citizenship,  and  the  tendency  should  be  to  give 
him  the  protection  of  a  citizen  to  the  utmost  possible  extent  while 
he  is  performing  this  duty  incident  to  citizenship.  He  is  not  a  mer- 
cenary owing  this  personal  obligation  to  a  king  or  to  a  president 
or  to  some  army  officer. 

Senator  Lenroot.  May  I  ask  you.  General,  has  any  case  come  to 
your  knowledge  where,  a  commanding  officer  having  disapproved 
the  verdict  of  a  court-martial,  there  has  been  a  new  trial  of  the  case? 

Mr.  Ansell.  Disapproved?  There  is  a  kind  of  a  new  trial,  ac- 
cording to  Gen.  Crowder's  statistics,  which  I  accept  as  true,  and  I 
believe  they  are  true;  not  a  new  trial,  but  a  reconsideration. 

Senator  Lenroot.  I  did  not  mean  that.  I  meant  where  there  was 
an  actual  new  trial  with  new  evidence  taken. 

Mr.  Anseli..  Yes;  we  have  had  a  few  of  those  cases,  where  the 
War  Department  has  held  that  the  court  was  absolutely  without 
jurisdiction.  But  we  have  had  sonre  during  this  war,  probably  at 
my  instance,  whether  I  was  right  or  wrong,  and  I  was  willing  to 
stand  the  test  of  a  civil  court.  There  was  the  case  from  Rock  ford, 
111.,  that  I  referred  to  the  other  day.  You  see  there.  Senator,  a  u\o< 
flagrant  case.  Somebody  had  ravished  this  girl,  and  the  court  said 
these  17  men  did  it,  with  no  trial  worthy  the  name.  Now,  no 
man  on  his  conscience  and  his  oath  of  office,  no  man  who  appreci- 
ated his  profession,  could  ever  pass  such  a  record  as  that;  though, 
strange  to  say,  officers  of  the  Regular  Army  tried  to  prevail  on 
me  to  select  5  men  out  of  those  17,  and  recoiimiend  that  they 
hang.  They  said  that  they  thought  really  those  5  were  guilty,  any- 
way. Never  mind  the  other  12,  but  hang  those  5  in  order  that  the 
law  might  be  vindicated.  They  said  that  was  rough-and-ready 
justice.  But  could  you  not  see.  Senator,  that  no  responsible  man 
could  let  that  record  stand  and  hang  those  17  men  when  he  knew 
that  they  had  not  had  a  fair  trial ;  and  yet  no  man  appreciative 
of  the  responsibility  could  turn  them  loose,  because  some  of  them, 
or  somebodv,  at  the  time  and  place  alleged,  had  committed  this  most 
grievous  oftense.  As  I  say,  I  worked,  that  case  as  far  as  I  fairly 
could  under  the  theory  that  by  rushing  them  to  trial  and  otherwise 
depriving  them  of  the  assistance  of  counsel  the  court  lost  jurisdic- 
tion. It  was  not  a  trial  at. all.  If,  of  course,  it  was  not  a  trial  at  all, 
the  judgment  was  not  a  judgment  at  all;  and  should  it  be  so  held 
you  could  have  another  trial  without  its  being  a  new  trial.  It  would 
have  been  a  trial  in  the  first  instance. 
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But,  I  also  said  that  I  believed  if  we  had  the  power  to  review  at 
ally  we  had  the  power  to  reverse  the  jud^;ment  and  allow  a  new 
triaL 

Senator  Chamberlain.  Did  they  have  a  new  trial! 

Mr.  Ansell.  Yes. 

Senator  Chamberlain.  How  many  were  convicted? 

Mr.  Ansell.  Some  were  convicted  and  some  were  acquitted.  That 
is  the  point.  I  have  no  doubt  that  the  new  trial  was  a  fair  trial. 
I  selected  ex-Gov.  McGovem,  and  two  other  distinguished  lawyers 
to  help  him,  and  we  saw  those  negro  soldiers  got  the  best  of  counsel, 
and  they  had  the  most  thorough  trial.  Some  of  them  have  been 
convicted  and  some  of  them  acquitted. 

Senator  Chamberlain.  But  all  of  them  would  have  been  con- 
victed? 

Mr.  Ansell,  All  of  them  were  convicted  and  they  would  have 
been  hanged  by  this  time. 

Senator  Chamberlain.  You  did  not  answer  succinctly  the  ques- 
tion of  the  chairman.  There  have  been  cases  where  the  commanding 
general  did  not  approve  the  sentence  of  the  court-martial,  and  there 
was  a  retrial  or  a  rehearing  or  something,  and  as  a  result  of  it 
a  party  who  had  been  acquitted  in  the  first  trial  was  convicted  on 
the  second  ? 

Mr.  Ansell.  Yes;  but  of  course  in  those  cases  he  never  put  the 
word  "  approved  "  on  the  judgment. 

Senator  Chamberlain.  What  did  he  do? 

Mr.  Ansell.  He  said,  "  I  do  not  approve  of  what  you  did,  and 
I  send  it  back  for  your  reconsideration,  and  these  are  my  instruc- 
tions," 

Senator  Chamberlain.  Practically  he  determined  the  case? 

Mr.  Ansell.  Why,  that  is  the  whole  situation.  The  commanding 
general's  control  over  the  court  is  such  that  even  upon  an  acquittal 
the  commanding  general  or  the  convening  authority  can  order  tlie 
court  to  reconsider,  subject  to  his  instructions;  and  that  came  up  in 
the  bill  that  Gen.  Crowder  and  the  Secretary  of  War  submitted  to 
your  committee  for  this  revisorj^  power.  They  were  going  to  give 
this  revisory  power  to  the  President  and  also  give  him  this  same 
power  to  reverse  an  acquittal  and  direct  that  the  case  be  tried  over 
again. 

Senator  Lenroot.  The  reason  I  asked  that  questipn  is  that  it  has 
been  stated  there  had  never  been  a  new  trial  for  prejudicial  error 
where  that  error  did  not  go  to  the  jurisdiction. 

Mr.  Ansell.  I  tried  to  explain  that  we  worked — or  at  least  I 
worked — in  a  case  of  this  sort  to  correct  what  ordinarily  would  be 
called,  perhaps,  in  a  civil  court,  simply  reversible  error,  into  jurisdic- 
tional error. 

Senator  Chamberlain.  The  point  is  that  you  did,  in  endeavoring 
to  get  a  new  trial,  endeavor  to  show  a  want  of  jurisdiction? 

Mr.  Ansell.  Yes;  I  endeavored  to  get  under  the  cover  of  jurisdic- 
tional error  as  a  safeguard  if  the  writ  of  habeas  corpus  sliould  be 
sued  out.  But  I  want  to  say  that  the  most  distinguished  lawyers  in 
my  department  agree  that  there  is  a  statute,  if  the  War  Department 
would  properly  construe  it,  to  reverse  the  judgment  and  order  a  new 
trial. 

Senator  Chamberlain.  That  is  under  the  power  of  revision? 
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Mr.  Ansell.  Yes.  That  was  the  view  of  Col.  Rumbaugh,  pro- 
fessor of  constitutional  law  at  Harvard ;  Prof.  Morgan,  professor  of 
law  at  Yale;  and  a  dozen  of  the  best  lawyers,  all  men  of  long,  prac- 
tical legal  experience.  The  War  Department  took  the  other  view. 
But  I  think  it  ought  to  be  stated  that  from  the  time  of  Judge  Holt's 
regime  up  until  the  time  of  this  war  there  had  been  no  retrials  or 
new  trials  except  in  the  case  where  clearly  there  was  a  lack  of  juris- 
diction in  the  composition  of  the  court  or  in  the  capacity  of  a  court 
to  pass  upon  this  kind  of  case.  So,  here  is  what  happened,  I  might 
say,  Mr.  Chairman:  Even  after  we  started  up  this  review  during 
this  war,  and  we  advised  the  commanding  general  to  disapprove  of 
the  judgment  which  he  had  approved  subject  to  this  review,  sec  what 
the  effect  was.  It  always  turned  the  man  loose.  The  general  could 
disapprove  of  the  judgment  of  a  court-martial,  but  he  could  not 
order  a  new  trial.    Therefore,  the  reversal  turned  him  loose. 

I  say  that  this  code  is  in  sharp  conflict  with  the  principles  of  gov- 
ernment which,  in  my  judgment,  our  Constitution  evidently  contem- 
plated should  apply  to  our  Army.  The  Constitution  of  the  United 
States  provides  tnat  Congress  shall  make  rules  and  regulations  for 
the  discipline  of  the  Army.  It  is  not  conceivable  to  me  that  the 
f ramers  of  that  historic  document  intended  that  the  Congress  should 
adopt  this  monarchical  theory  in  toto,  substituting  the  Presidents 
and  commanding  generals  for  kings  and  kings'  subordinates. 

The  theory  has  been  all  along  that  tliis  system  was  so  absolute  and 
detached  from  tlie  Constitution  tliat  it  was  not  subject  to^any  legal 
principles,  those  found  in  the  Bill  of  Rights  or  elsewhere ;  that  every 
right  that  a  man  had  on  a  trial  before  a  court-martial  came  by  rea- 
son of  the  statutory  grant^  and  that  in  the  absence  of  statutory  grant, 
of  course  the  power  of  military  command  could  do  as  it  pleased. 

It  Avas  on  this  theory — this  early  theory — that  in  1806  the  Concrress 
of  the  United  States,  accepting  it,  wrote  into  the  code  the  inhibition 
against  double  trial;  and  so  the  Government,  really  accepting  the 
War  Department's  views,  proceeded  until  1906. 

Senator  Chamberlain.  1906? 

Mr.  Ansell.  Yes;  and  I  refer  this  conimittee,  because  it  is  com- 
posed of  lawyers,  to  the  Grafton  case,  which  I  have  adverted  to.  It 
IS  a  landmark  in  the  military  law.  The  Grafton  case  holds  that  the 
protection  against  double  jeopardy  a  man  gets  when  tried  by  court- 
martial  comes  not  from  statute  biit  from  the  Bill  of  Rights  of  our 
Constitution.  I  believe  that  if  the  officers  of  the  War  Department  had 
studied  that  case,  had  determined  what  it  actuallv  decided,  and  had 
acted  accordingly,  we  would  have  had  a  different  situation  during  this 
war.  A  fair  trial.  A  man  can  not  have  been  tried  fairly  if  he  has 
been  tried  a  second  time,  and  he  can  not  have  been  tried  fairly  if 
he  did  not  have  witnesses,  or  if  he  did  not  have  counsel  for  his  de- 
fense. He  can  not  have  been  tried  fairly  unless  there  is  somebody 
he  can  address  his  legal  objections  to.  Yet  the  War  Department 
says  that  if  Congress  is  silent  on  these  matters  or  does  not  clearly 
inhibit,  it  simply  authorizes  the  power  of  military  command  to  do 
precisely  as  it  pleases. 

Let  us  take  the  pimitive  articles  of  the  present  Articles  of  War. 
There  are  41  of  them.     Now,  one  would  naturally  think  that  inas- 
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much  as  this  is  a  penal  code,  and  inasmuch  as  Congress  has  been 
endowed  by  the  Constitution  to  make  the  rules  of  discipline  of  the 
Army,  where  Congress  says  a  man  shall  be  tried,  Congress  should 
say  what  he  shall  be  tried  for,  and  Congress  should  prescribe  within 
reasonable  limits  the  penalties.  I  ask  the  committee  to  look  at  these 
41  punitive  articles,  the  very  gist  of  the  code.  Twenty-seven  of  them 
terminate  this  way,  "Whosoever  violates  this  article  of  war  shall 
be  punished  as  a  court-martial  may  direct."  Eleven  of  them  say, 
"Whosoever  shall  violate  this  article  shall  be  punished  by  death, 
or  as  a  court-martial  may  direct."  Two  of  them  make  death  man- 
datory.    Not  one  of  them  describes  or  defines  the  offenses. 

Is  it  any  wonder  that  we  have  had  an  actual  case  of  felonious 
homicide  punished  with  only  three  days'  confinement  and  another 
felonious  homicide  punished  with  death?  And  we  have  had  trivial 
cases  of  absence  without  leave  punished  with  sentences  of  99  years' 
confinement- 

The  court  has  been  authorized  by  the  Congress  of  the  United 
States  to  do  just  as  it  pleases.  We  talk  about  the  great  variations 
of  punishment.  How,  in  heaven's  name,  can  we  expect  anything 
like  a  fair  and  reasonable  uniformity  of  punishment  when  the  code 
itself  tells  courts-martial  "  Punish  these  offenses  as  you  please,  any 
way  you  think  is  right "  ? 

Now  I,  for  one,  am  not  going  to  deceive  myself  with  all  this  talk 
about "  Well,  the  court  did  the  best  it  could."'  I  assume  it.  I  do  not 
hold  much  of  a  brief  for  them,  but  they  probably  did  just  what  any 
other  set  of  men  would  have  done  if  they  were  told  to  do  arbitrarily 
as  they  pleased  and  there  was  no  check  on  them. 

But  I  say  there  ought  to  be  a  check.  Now,  Col.  Wigmore  in  his 
most  remarkable  document  here — ^he  is  a  sort  of  a  new-thought  man 
in  the  legal  world,  notwithstanding  his  work  on  evidence — says,  and 
a  North  Carolina  friend  of  mine  wrote  me  yesterday  saying,  "Ansell, 
this  court-martial  system  is  far  superior  to  anything  we  have  got  in 
the  civil  administration  of  justice.  Of  course,  there  are  men  in  this 
country  who  believed  that  the  German  system  was  superior  to  our 
form  of  government,  that  the  British  svstem  of  government  is  super- 
ior to  ours  and  the  French  system.  They  just  disagree  about  prem- 
ises.   There  is  in  such  a  case  no  use  continumg  the  aimiment. 

Col.  Wigmore  has  done  a  lot  in  that  direction.  He  is  a  teacher, 
a  new-thought  man  in  regard  to  the  Constitution  and  everything  else. 
To  such  men  the  Constitution  does  not  mean  very  much.  To  them 
it  seems  to  have  been  the  result  of  a  long  course  of  foolish  thought  by 
our  people.  It  does  not  mean  very  much  to  these  new-type  scientific 
lawyers.  They  look  at  the  logic  of  the  situation  and  resolve  every- 
thing in  the  forum  of  pure  reason,  not  of  human  experience.  If  you 
told  them  that  you  were  going  to  start  a  new  government  in  the 
South  Sea  Islands  somewhere,  they  would  write  a  most  wonderful 
constitution  for  you,  but  I  doubt  very  much  if  anybody  would  ever 
see  it  work.  The  rules  of  evidence  are  not  much  to  them;  the  Con- 
stitution is  not  much  to  them ;  and  naturally  "  this  military  system  we 
have  got  is  far  superior,"  because,  I  suppose,  it  is  so  different.  That 
is  what  they  say  in  this  defense  here ;  what  this  letter  from  that 
friend  of  mine  said  yesterday.  It  would  be  a  great  thing,  then,  to 
change  aU  this  civil  system  and  supersede  our  safeguards  by  some 
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Army  officers  goinc  around  applying  this  very  effective  military  sys- 
tem. To  my  mind,  the  absurdity  of  the  whole  proposition  is  ^own 
when  men  have  such  a  mental  attitude  that  they  caji  put  up  an  argu- 
ment like  that,  when  they  say  that  the  Constitution  of  tne  United 
States  and  its  principles  do  but  little  more  than  save  a  few  criminals 
from  just  punishment.  They  are  men  who  are  always  criticizing  our 
courts.  Our  courts  ought  to  be  criticized ;  they  are  not  above  it.  But, 
nevertheless,  they  should  be  critiicized  for  the  administration  rather 
than  for  the  principles  of  the  system. 

I  want  to  make  this  point  rather  especially :  Our  Articles  of  War 
are  based  on  the  king  theory.  Congress  has  taken  the  reins  that 
the  king  held  and  then  turned  them  over  to  those  military  gentle- 
men who  have  succeeded  to  the  king's  authority  here,  and  said,  "  Now, 
you  drive  as  you  please."  Any  officer  of  the  Army  can  put  any 
charge  against  an  enlisted  man.  Their  defense  says  that  that  is  a 
wonderful  thing;  that  it  is  nothing  but  an  adaptation  of  the  new 
American  method  of  prosecution  by  information  to  the  Army ;  that 
we  were  ahead  of  the  civil  system  on  that,  and  that  the  civil  copied 
that  from  the  military  system.  That  would  be  like  saying  that  all 
Senators  could  prosecute  all  people  at  will,  or  that  all  Congressmen 
could  prosecute  all  people  at  will,  or  that  all  preachers  could  prose- 
cute all  people  at  will ;  that  all  of  the  upper  ten  could  prosecute  at 
will ;  that  every  farmer  could  prosecute  his  hired  men  at  will.  Why, 
of  course,  the  information  theory  is  that  an  officer  of  the  law  must 
have  been  specially  designated  by  sovereignty  and  must  have  taken  a 
special  obligation  as  a  quasi  judicial  officer  to  do  what  is  right  in  this 
case,  and  there  is  only  one  man  representing  the  sovereignty  in  the 
particular  jurisdiction  who  can  do  that,  and  he  is  substituted  for  a 
grand  jury.  Now,  I  ask  the  committee,  how  far  does  an  argument  of 
that  kind  get  with  you  ?  How  far  ought  it  to  get  ?  What  ought  to 
happen  to  the  whole  case  when  its  defenders  arg^ue  like  that? 

1  hey  believe  that  every  officer  ought  to  put  m  charges,  not  under 
any  special  sense  of  obligation^  that  he  ought  not  even  to  swear  or 
certify,  "  I  have  investigated  this  case  and  believe  it  ought  to  be  tried, 
and  therefore  I  submit  it  to  trial,"  but  should  act  simplv  by  virtue 
of  his  office.  Of  course,  an  enlisted  man  can  not  preier  charges 
against  an  officer,  though.  Oh,  no!  It  must  be  adopted  by  this 
sacred  thing,  official  caste.  And  then,  when  I  tell  you  that  between 
96  and  98  of  every  100  charges  preferred  result  in  trial  and  convic- 
tion, I  say  my  point  is  made,  that  officers  of  the  Army  can  try  any- 
body they  please,  at  will,  and  Congress  is  responsiole.  Congi-ess 
says  "  You  try  anybody  you  please."  And  then,  even  if  the  charge 
is  murder  or  rape  or  arson  or  mayhem  or  manslaughter,  is  there  any 
way  whereby  that  man  can  have  the  legal  sufficiency  of  that  charge 
tested  ?  No ;  Congress  says  that  the  power  of  military  command  must 
do  that.  Congress  does  not  say  that  military  command  shall  bo  ad- 
vised by  a  judge  advocate,  even,  and  it  is  not  so  advised.  You  have 
not  got  legal  personnel  enough.  You  never  had  but  13  in  the  old 
Army,  and  they  were  made  mostly  for  duty  right  hero  in  Washing- 
ton. You  did  detail  a  line  officer  who  had  some  special  proclivities, 
and  put  him  at  the  right  hand  of  the  commanding  officer  as  a  staff 
officer,  and  he  advised  him.    In  any  event,  the  commanding  officer 
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fakes  the  advice  if  he  wants  to ;  just  as  he  takes,  or  rejects,  the  advice 
of  the  man  who  issaes  the  rations,  the  man  who  plans  the  opera- 
tions. The  judge  advocate  is  just  like  any  other  staff  officer.  So 
that  Congress  has  said  to  every  man  who  under  these  articles  of  war 
is  empowered  to  convene  a  court-martial,  ^  By  virtue  of  your  rank 
jou  are  also  a  judge,  absolute  and  final,  with  authority  to  do  as  you 
please.'* 

When  we  try  a  man  in  a  civil  court  for  murder,  for  instance, 
you  know  how  meticulously  we  ^ard  him — probably  too  much  so; 
and  surely  there  is  a  way  of  having  a  judicial  determination,  at  the 
very  beginning  of  the  trial,  of  whether  the  charge  actually  alleges 
an  offense  known  to  the  law  of  the  land  sufficiently  to  justify  trial. 
But  here  let  the  commanding  officer  say,  ^^Tliat  charge  is  good," 
which  he  says  when  he  refers  it  to  a  couit  for  trial,  and  there  is  no 
power  on  earth  to  say  otherwise. 

Now,  a  man  tried  lor  murder  or  anything  else  over  in  the  military 
forum  gets  the  same  punishment  rather  more  and  more  expeditiously 
than  he  gets  when  he  is  tried  by  the  civil  court  for  the  same  offense. 
The  effect  upon  the  individual  is  just  the  same.  It  means  a  long 
term  of  imprisonment  or  deprivation  of  life  or  property;  and  yot 
we  leave  everything,  not  to  the  law,  but  to  the  pjower  of  military 
command.  Now,  I  ask  the  committee,  are  they  satisfied  with  letting 
a  major  general  sit  up  and  determine  whether  or  not  this  offense  is 
actually  an  offense  against  the  articles  of  war  and  the  law  of  the 
land,  and  make  that  final  ?  And  then,  after  he  has  determined  that 
it  is  final,  let  us  look  at  the  challenge.  You  have  got  to  challenge 
one  at  a  time  and  for  cause  stated.  That  is  a  challenge  for  cause 
onlv.    No  peremptory  challenges  and  no  challenges  to  the  array. 

Mr.  Chairman,  if  there  ever  was  a  community  anywhere  where 
there  ought  to  be  peremptory  challenges  and  challenges  to  the  array 
both,  it  is  in  the  Army  of  the  United  States.  The  commanding  gen- 
eral who  designates  that  panel  is  frequently  a  prejudiced  person. 
In  that  case  he  does  not  know  it.  Of  course  not.  We  usually  do 
not  know  when  we  are  prejudiced.  But  he  is  prejudiced  all  the  same, 
and  if  there  were  a  proper  judicial  authority  to  determine  that  fact, 
it  would  frequently  be  so  determined. 

But  let  us  take  a  case  like  this.  T  can  recall  four  cases  that  I 
have  had  during  this  war  in  which  there  were  men  who  had  com- 
mitted offences  under  circumstances  of  such  similiarity  that  you 
could  not  try  one,  without,  indeed,  passing  upon  the  case  t)f  the 
others.  Two  men,  we  will  say,  are  tried  jointly,  it  may  be  pmperly, 
H)  far  as  the  offense  is  concerned.  Suppose  they  should  be  given  a 
severance.  Would  you  think,  in  a  civil  forum,  of  trying  the  second 
man  by  the  same  ixxry  that  tried  the  first?  Of  course  not.  And  yet 
the  same  military  court,  when  a  whole  crowd  of  soldiers  are  in- 
volved in  the  same  transaction,  will  try  them  all  separately,  the 
same  court  will  sit  there  and  try  one  after  another,  one  after  an- 
other, until  really,  in  one  case  that  I  know  of,  it  was  a  perfect  farce, 
and  the  men  knew  it  was  a  farce  also;  and  yet  under  the  law  of  Con- 
press  you  are  limited  in  your  challenges  to  a  single  challenge,  and 
for  cause  stated,  and  the  triers  of  the  challenge  are  the  other  mem- 
l»rs  of  the  court? 
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Now,  let  US  see  how  it  works  out  in  a  case  of  this  sort  where  they 
are  actually  sitting  as  a  second  jury  in  the  trial  of  a  case  of  similar 
circumstances,  lou  challenge  one  man  under  the  law,  and  he 
steps  aside,  and  you  have  got  the  other  twelve,  and  they  sit  there 
and  pass  upon  tliat  challenge,  when  the  challenge  lies  as  much  to 
them  as  it  does  to  the  first  challenged.  Now,  that  may  seem  puerile, 
and  yet  the  army  argues  that  it  is  all  right  "We  are  officers  of 
the  army,  and  we  can  divest  ourselves  of  any  predilections  we  had 
in  the  other  trial.  We  are  intelligent  and  superior,  and  you  must 
not  make  the  charge  of  prejudice  against  us."  Surely  you  are  not 
going  to  let  a  thing  like  that  keep  up. 

Now  you  come  to  the  actual  trial.  No  rules  of  evidence;  none 
prescribed.  The  law  of  Congress  actually,  under  this  so-called  Crow- 
der  revision,  has  authorized  the  President  to  make  any  rules  of 
evidence  he  pleases.  Gentlemen,  if  there  is  one  thing  in  the  world 
that  ought  to  be  stopped,  it  is  the  further  abdication  by  Congress, 
to  the  power  of  military  command,  whereby  a  man  may  be  tried 
before  a  court-martial  not  according  to  the  rules  of  evidence  and 
law,  but  according  to  some  rule  prescribed  by  the  President  of  the 
United  States,  which,  of  course,  means  the  Judge  Advocate  Greneral 
of  the  Army  and  the  Chief  of  Staff. 

Why,  I  recall  a  case  where  I  resisted  the  entire  military  hierarchy, 
the  evidence  being  this:  They  actually  extorted  a  confession  out  of 
a  man  and  a  man's  wife.  I  say  "extorted."  I  am  not  using  too 
strong  a  word.  Everybody  agreed  that  the  confession  was  thereby 
incompetent;  had  been  dragged  out  of  them  by  third-degree  methods. 
Yet  by  means  of  that  confession,  and  other  means,  they  got  other 
evidence.  And  they  said  that  that  record  was  good,  because  if  you 
struck  down  the  confession,  struck  it  out  entirely,  there  was  enough 
left  to  justify  the  man's  conviction.  Now,  they  went  that  far.  They 
said  that  a  confession  extorted  by  those  methods  resorted  to  by  the 
Government,  which  it  would  not  have  resorted  to  \mless  it  had  to,  an 
extorted  confession  which  was  used  for  the  purpose  of  conviction, 
the  most  credible  of  all  evidence  when  properly  obtained,  can  be 
relied  upon  without  doing  any  prejudicial  error  to  the  accused  be- 
cause there  is  other  eviderce  in  the  case.  When  I  said  that  I  would 
have  conclusively  presumed  error  from  that  confession,  at  least,  they 
said,  "  Well,  it  is  true  that  the  Supreme  Court  of  the  United  Stjites 
has  held  that,  but  we  are  not  bound  by  that."  And  they  are  not 
They  do  not  follow  it.  They  are  not  bound  by  any  principles  of 
law.  Our  rules  of  evidence  may  not  be  the  most  logical  in  the 
world,  but  they  are  what  we  have  got;  we  have  got  nothing  better; 
they  are  really  a  basic  part  of  our  jurisprudence  and  of  our  civiliza- 
tion, and  I,  for  one,  am  not  ready  to  give  them  up.  in  the  trial  of  an 
important  case  before  a  court-martial  in  favor  ot  rules,  or  no  rules, 
prescribed  by  military  command. 

So  military  command  can  do  as  it  pleases  when  it  comes  to  court- 
martialing  a  man.  It  selects  the  man,  selects  his  counsel,  determines 
the  court  procedure,  defines  the  offense,  applies  any  rule  of  evidence 
that  it  pleases,  and  then  when  it  comes  to  sentence  it  can  impose  any 
sentence  it  pleases,  from  1  day  to  100  years,  or  from  a  penny  to  death. 
The  commanding  general  can  then  do  as  he  pleases,  governed  by  no 
principle  of  law. 
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Now,  I  can  tell  you  one  great  reason  why  these  punishments  were 
so  harsh.  Everybody  knows  that  the^  courts  are  afraid  of  the  com- 
manding oflScer.  Why,  men  have  actually  been  sentenced  to  sit  on 
courts-martial  by  commanding  oflScei's  for  purposes  of  "  instruction,'' 
and  it  is  the  most  arduous  duty  Jaiown  in  the  Army,  and  Armj*  offi- 
cers hate  it  like  sin.  They  do  not  want  to  do  it.  They  know  they 
are  under  the  general's  hand.  He  will  likely  change  their  station 
and  punish  them  if  he  does  not  like  the  way  they  do  on  a  court. 
So  they  say  this — ^this  is  common,  and  they  will  all  tell  you  so  when 
they  are  speaking  frankly  and  personally — ^they  say,  "  The  Articles 
of  War  say  we  can  do  as  we  please.  The  commanding  general  up 
there  Ls  pretty  stiff.  He  cussed  us  out,  that  last  case,  you  know.  We 
said  the  man  ought  to  have  a  small  sentence,  and  he  came  back  and* 
cussed  us  out  and  said  he  was  goine  to  dissolve  us  and  put  a  lot  of 
his  remarks  on  our  record,  and  all  that  kind  of  thing.  Now,  I  sug- 
gest, since  we  can  do  as  we  please,  that  we  put  it  up  to  the  old  man. 
We  will  give  a  sentence  hign  enough,  so  that  the  general  can  cut  it 
down  to  suit  him."  They  say,  "  I^t  us  give  this  fellow  a  sentence 
of  25  years,  and  let  the  commanding  general  cut  it  down  to  5  years, 
if  he  wants  to."  So  Congress  tells  the  court-mailial  to  do  as  it 
pleases,  and  they  pass  it  up  to  the  commanding  general  and  tell  him 
to  do  as  he  pleases.  They  make  that  arrangement  because  they  say 
the  commanding  general  has  authoritv  to  cut  down  or  control  it. 

If  that  seems  like  a  puerile  sort  of  conduct  of  official  business  by 
a  lot  of  grown  men,  let  it  seem  so.    It  is  true. 

It  is  true,  then,  Mr.  Chairman,  that  from  the  beginning  to  the  end 
courts-martial  are  governed  by  the  power  of  military  command,  not 
by  the  law  of  Congress.  You  have  not  required  your  military  com- 
mander mandatorily  to  do  cei*tain  things  or  not  to  do  them.  Quite 
the  opix>site.  You  have  not  told  your  court  mandatorily  to  do  cer- 
tain things  or  not  to  do  them.  Quite  the  opposite.  You  have  just 
simply  adopted  the  old  kingly  system  of  Great  Britain,  foisted  it 
upon  our  Ajrmy,  and  told  them  all  to  do  as  they  please. 

Now,  quite  truly,  Mr.  Chairman,  Gen.  Crowder  in  his  proposition 
to  revise  the  articles  in  1912  and  1916  said,  "  These  articles  come  from 
the  British  system,  and  the  British  have  revised  their  system  out  of 
recognition."  It  is  true,  to  our  shame,  that  though  the  British 
Government  is  not  the  most  liberal  Government  in  the  world  to  its 
soldiers,  it  is  far  more  liberal  than  we.  Does  it  not  occur  to  you  as 
significant  that  it  is  provided  that  the  British  jud^e  advocate  gen- 
eral shall  be  a  civilian  barrister;  and  that  it  is  provided  the  French 
judge  advocate  general  shall  also  be  a  civilian  barrister?  Does  it 
not  mean  something? 

The  English  judge  advocate  general,  until  they  created  the  oilice 
of  secretar}^  of  state — ^that  is,  when  the  war  department  was  gov- 
erned by  the  war  council,  up  until  the  latter  seventies  or  the  eighties — 
was  a  member  of  the  Government,  a  member  of  the  Cabinet,  with  a 
seat  in  Parliament.  When  the  Parliament  came  to  control  there, 
as  it  did,  against  the  Crown,  that  was  the  first  thing  they  said,  "  The 
man  in  charge  of  the  bureau  of  military  justice  will  be  responsible 
to  ns,  and  he  will  sit  in  this  body  as  a  member  of  the  Government ; 
and  he  will  be  a  civilian  and  he  will  be  a  lawyer,  a  judge ;  and  he  will 
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be  appointed  for  life ;  and  he  will  be  taken  out  from  the  command 
of  the  war  council  and  even  of  the  King. 

Senator  Chamberlain.  Has  it  resulted  in  a  modification  of  the 
extreme  military  sentences? 

Mr.  An  SELL.  Yes;  though  I  must  ^y  that  England  is  not  as 
modern  as  I  think  England  ought  to  be  and  will  be ;  because  England 
has  an  investigation  on,  right  now. 

I  have  here  an  interesting  article,  which  I  shall  not  read  into  the 
record  but  which  is  interesting  nevertheless,  from  Blackwood's 
Magazine  of  June,  by  a  distin^iished  Scotch  barrister  who  was  a 
judge  advocate  with  the  forces  in  the  field,  and  he  shows  that  they 
made  a  great  outcry  there  against  their  system,  as  they  made  it  here 
tduring  tlie  war;  and  I  know  they  did,  for  I  was  there.  They  made 
it  more  vociferously  than  we  did  here  because  we  were  more  sup- 
pressed. I  want  to  show  you  what  this  distinguished  barrister  said. 
It  is  a  very  ridiculous  article,  but  less  ridiculous  than  an  article 
could  be  written  about  our  system.  For  instance,  he  was  sitting 
as  an  officer  on  a  court-martial.  The  junior  member  of  the  court 
votes  first.  A  law  officer  sits  here  instructing  the  court  as  a  judge 
would  the  jury.  He  asks  the  junior  member  of  the  court,  "  How  will 
you  vote  on  this ? "  "I  think  I  will  give  him  a  very  heavy  pnnisii- 
ment."  This  went  up  to  the  various  members  of  the  court,  and  all 
of  them  said,  "  Yes;  a  heavy  punishment."  Then  the  law  officer  said, 
*'  Now,  gentlemen,  with  all  due  respect  to  you,  I  do  not  regard  this  as 
a  very  severe  offense.  You  have  given  him  15  years."  "  Well,  what 
do  you  think  he  should  have  ?  "  The  law  officer  said,  "  Three  days,  it 
seems  to  me,  would  be  sufficient."  The  President  said,  "  You  have 
heard  what  the  law  officer  says.  Since  considering  it  rurther,  what 
do  you  think  ? "  The  junior  officer  said,  "  Well,  since  I  have  heard 
the  remarks  of  the  judge  advocate  of  the  court,  three  days,  I  think,  is 
quite  sufficient."  So,  then,  it  went  up  through  the  court;  three  days 
went  all  through,  and  that  was  the  sentence.  Fift^n  years — three 
days.  That  is  very  ludicrous.  But  let  me  call  your  attention  to  the 
last  part  of  it.    He  says: 

This  system  of  confirmation  is  very  nndeslrable.  No  commanding  genera] 
should  be  allowed  to  confirm. 

He  says  it  is  actually  vicious  because  it  makes  this  court  subject 
to  the  command  of  the  commanding  general  [reading]  : 

For  the  reasons  which  I  have  already  given,  It  tends  to  destroy  the  inde- 
pendence of  the  tribunal,  as  well  as  leaving  the  final  decision  in  the  matter 
in  the  hands  of  officers  who  have  no  special,  if  any,  legal  experience ;  who  have 
not  seen  or  heard  the  witnesses,  and  who  are  seriously  handicapped  by  their 
military  training  and  who  are  not  capable  to  mete  out  impartial  and  disin- 
terested Justice.  Is  it  fair  or  consistent  that  a  court  of  criminal  appeal  should 
have  been  set  up  in  resi)ect  of  convictions  in  criminal  courts  and  not  in  the 
case  of  convictions  by  courts-martial? 

I  suggest  that  every  person  convicted  by  court-martial  (subject  to  the 
exigencies  of  moving  warfare),  should  be  entitled  to  apply  for  leave  to  appeal 
to  a  court  of  appeal  presided  over  by  a  permanent  legal  Judge  appointed 
for  the  purpose,  and  conversant  with  military  affairs,  and  that  the  present 
system  of  confirmation  by  military  officers  should  be  abolished. 

It  is  worthy  of  note  that  the  committee  which  has  been  set  up  by  the 
War  Office  to  inquire  Into  military  law  and  the  procetlure  of  courta-martiaU 
does  not  possess  a  single  member  who  has  hud  any  real  experience  during  the 
war  as  a  member  of  field  general  court-martial.    Let  us  hope,  however,  that 
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ttie  committee  will  make  an  effort  to  And  out  what  the  real  position  is,  and 
will  not  shrink  from  such  drastic  reforms  as  may  be  necessary  to  enable 
the  members  of  courts-martial  in  the  future,  without  fear  and  with  inde- 
pendence of  Judgmentt   to  administer  the  sacred  duty   entrusted   to  them. 

I  do  not  know  how  the  committee  will  regard  it^  of  course ;  but  I 
know  the  English,  it  must  be  said,  do  things  quite  thoroughly  at 
times  in  matters  of  this  kind,  and  they  do  not  stack  committees;  but 
let  us  look  at  the  English  system  as  compared  with  our  own.  Here 
is  a  great  outcry  agamst  their  systen^  and  England's  military  code, 
I  will  assure  you,  is  far  more  liberal  and  progressive  than  ours ;  but 
no  general  court-martial  can  sit  in  the  British  Empire  without  a  law 
officer  sitting  by  the  side  of  the  court,  endowed  with  the  functions  of 
a  judge,  who  instructs  that  court  upon  every  point  of  law,  sums  up 
for  them,  and  does  everything  exactly  as  a  judge  does  here,  sitting  in 
a  criminal  trial  with  a  jury. 

Senator  Chamberlain.  And  then  he  is  not  a  military  man  ? 

Mr.  Anseix.  Not  as  a  rule.  In  all  general  courts-martial  he  is 
usually  a  barrister  warranted  out  of  the  great  body  of  English  bar- 
risters for  the  purpose,  and  I  will  give  you  some  reasons  for  that 
later  on.  It  is  true  that  Great  Britain,  with  her  capacity  to  do  things, 
customarily  and  without  accurate  definition,  has  never  said  that  that 
judge's  instructions  were  absolutely  controlling  of  the  court;  but  if 
that  judge  advises  the  court  one  way,  and  the  court  should  do  the 
other,  when  that  report  gets  to  the  Judge  Advocate  General  of  Eng- 
land, who  is  a  civilian,  and  who  himself  has  warranted  that  man  to 
sit  there  representing  not  the  commanding  general,  but  himself,  as 
the  Judge  Advocate  General  of  England  expressed  it  to  me,  "Of 
course  they  know  what  is  going  to  happen.  The  whole  thing  is  going 
to  be  disapproved."  Ana  in  fact,  the  law  officer  with  the  court  is 
the  judge,  with  all  the  authority  that  a  judge  has  with  our  courts 
and  juries. 

Now,  a  field  ^neral  court-martial  is  the  general  court-martial 
which  accompanies  the  army  when  it  is  actually  fighting  in  the  field 
for  the  trial  of  enlisted  men — ^not  officers.  The  law  does  not  pro- 
vide for  this  law  officer  with  that  court;  but  the  Regulations  have 
done  so,  and  every  field  general  court-martial  for  the  trial  of  en- 
listed men  for  any  offiense,  however  slight — ^they  do  not  try  them 
for  the  slight  offences  we  do,  however — ^has  this  law  officer,  and  he 
Ls  commissioned  because  his  position  is  rather  unstable,  as  you  will 
see  by  reading  this  article,  and  as  I  saw  it.  They  give  him  rank, 
though  he  is  really  a  civilian  and  he  is  the  law  member  of  the  court, 
and  he  has,  of  course,  the  power  of  the  Judge  Advocate  General's 
office  back  of  him ;  although  there  is  no  law,  as  I  remember  it,  back 
of  him.  But  we  surely  are  not  blind  to  the  superiority  of  the  British 
sj'stem.  such  as  it  is,  over  ours,  when  we  see  that  at  the  top  of  the 
judicial  hierarchy  is  a  civilian,  a  barrister,  answerable  now  to  the 
Secretary  of  State  for  War,  and  never  to  any  military  commander. 
Never  any  report  of  the  Judge  Advocate  of  England  goes  to  the 
Commander  in  Chief  of  the  Army  or  to  any  military  commander. 
I  was  there  a  considerable  time,  and  saw  that  the  army  has  accepted 
him  as  the  final  judge  of  law  as  applied  in  the  Army.  He  does  not 
have  to  write  these  long-winded  arguments  that  we  write.  Rather 
briefly  does  he  make  his  minutes  on  the  case,  and  dispose  of  it.    It 
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does  not  go  to  the  Chief  of  Staff  or  to  anjr  military  man,  and  the 
authority  that  is  actually  exercised  over  him  by  the  Secretary  of 
State  for  War  is  a  formal  one,  because  they  have  not  yet  gotten  out 
of,  and  never  will  get  out  of,  the  theory,  as  I  am  advised,  that  Par- 
liament has  just  put  this  chief  administrater  there  as  Secretary  of 
State  for  War,  and  he  has  replaced  the  Judge  Advocate  General 
of  England,  who  is  sitting  with  Parliament,  but  nevertheless  he  has 
all  responsibility  still  to  Parliament.  We  know  that  Parliainent 
does  not  hesitate  to  make  a  ra(;^et  about  an^  case  of  military  injus- 
tice in  England  that  is  brought  to  its  attention,  and  to  call  upon  the 
Judge  Advocate  General  for  what  he  did  in  that  case. 

(At  12.45  o'clock  p.  m.  the  subcommittee  adjourned  until  to-mor- 
row, Saturday,  August  80,  1919,  at  10  o'clock  a.  m.) 


ESTABLTSHMEKT  OF  MILITARY  JUSTICE-PROPOSED 
AME^DMEiNT  OF  THE  ARTICLES  OF  WAR. 


SATTTBDAT,  AVOVST  30,  1010. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Washingtoix^  D,  C. 

The  subcommittee  met,  pursuant  to  adjourmnent,  in  the  room  of 
the  Committee  on  Appropriations  in  the  Capitol,  at  10  o'clock  a.  ni.. 
Senator  Irvine  L.  Lenroot  presiding. 

Present:  Senators  Lenroot  (acting  chairman)  and  Chamberlain. 

STATEMENT  OF  HB.  SAXVEL  T.  AHSEIX— Seramed. 


Senator  Lbnsoot.  I  do  not  remember  just  what  point  you  had 
reached  at  the  last  session.  General,  do  you ! 

Mr.  ANsmi^.  If  the  committee  please,  yesterday  I  had  said  that 
Great  Britain  had  recognized  the  necessity  of  at  least  a  partial  civil 
<xmtrol,  in  the  last  analysis,  over  coni*ts-martial.  I  had  shown  that 
their  law  requires  a  law  officer  with  the  powers  of  a  judge  to  sit  with 
each  general  court-martial,  though,  as  I  said — and  ought  to  have 
Slid,  in  fairness — ^those  powers,  like  so  many  things  British,  were  not 
well  defined  and  fixed.  Probably,  de  jure  they  are  advisory;  de 
facto,  they  are  controlling. 

That  with  each  field  general  court-maitial,  which  is  their  agency 
for  enforcing  discipline  when  they  are  in  actual  campaign,  so  far  as 
enlisted  men  are  concerned,  as  a  rule,  the  law  does  not  require  this 
judge  to  sit  with  the  court-martial;  but  by  regulations  it  is  requii-ed, 
and  it  has  worked  out  to  the  absolute  satisfaction  of  all,  the  only 
complaint  being  it  should  go  farther  and  be  fixed  by  sttitute. 

I  had  shown  that  the  head  of  the  Judge  Advocate  General's  De- 
partment, who  is  the  chief  of  the  bureau  of  military  justice  there,  is 
a  civilian,  had  at  one  time  been  a  member  of  the  Government,  still 
has  a  close  relationship  both  to  Crown  and  Parliament,  and,  most 
significant  of  all,  he  is  not  subject  to  any  military  supervision  what- 
ever. 

I  had  also  adverted  to  the  fact,  previously,  tliat  there  was  far 
greater  opportunity  there  for  the  civil  courts  of  the  Kingdom  to 
review  the  judgments  of  courts-mai-tial  than  here,  the  sole  remedy 
here  being  by  way  of  the  writ  of  habeas  corpus;  except,  of  coui-se, 
in  a  suit  for  trespass,  which,  as  you  know,  seldom  or  never  is  re- 
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sorted  to,  for  the  very  obvious  reason,  I  suppose,  that  you  had  to 
prove  that  a  member  of  the  court  has  mahciously  and  flagrantly 
violated  his  duty  in  order  to  do  injury  to  the  accused.  Certainly 
that  would  have  to  be  proved  before  damage  could  be  recovered. 
Such  actions  are  not  brought  here. 

In  France  it  is  significant  likewise  that,  military  as  that  people  is, 
the  judge  advocate  general  of  the  army  there  is  a  civilian,  and  a  most 
distinguished  one.  In  my  travels  there  I  met  no  lawyer  who  im- 
pressed me  more  than  he. 

Senator  Chamberlain.  What  is  his  title? 

Mr.  Ansell.  Undersecretary  of  State  for  Military  Justice,  with  a 
seat  in  Parliament. 

In  the  French  Army  in  time  of  peace  there  is  a  very  large  appel- 
late system.  Many  of  their  cases  can  go  to  the  supreme  court  of 
France,  the  Court  of  Cassation,  of  Paris;  and  in  time  of  peace  there 
is  a  court  of  military  appeals,  as  well;  and  in  time  of  war  the  law 
provides  for  a  ccurt  of  appeals  with  each  army,  but,  as  I  understood 
their  practice,  perhaps  a  court  of  appeals  was  not  maintained  at  the 
headquarters  or  each  army,  but  rather,  administratively,  at  some  cen- 
tral point,  as  at  Paris,  where  it  could  take  care  of  more  than  one 
jurisdiction. 

Senator  Lenroot.  But  is  maintained? 

Mr.  Ansell.  But  is  maintained.  That  is  the  point.  My  recollec- 
tion of  it  is  that  in  time  of  war  they  may  have,  and  do  have  usually, 
on  their  court  of  military  appeals  men  who  are  commissioned  in  the 
army;  that  is,  army  men.  Of  course  there  the  distinction  between 
the  professional  soldier  and  the  citizen  soldier  is  not  so  marked  as  it  is 
here.  If  there  is  ope  thing  more  impressive  about  the  French  Army 
than  another,  it  is  the  unity  observable  in  their  military  establish- 
ment, a  unity  which  we  do  not  have  here,  but  which  I  h6i>e  that  we 
mav  some  day  have. 

Senator  Lenroot.  You  mean  it  is  more  democratic  throughout? 

Mr.  Ansell.  Yes.  Senator,  I  went  to  France,  of  course,  with  the 
utmost  sympathy  and  admiration  for  the  French  people,  but  not  so 
much  with  the  idea  that  the  French  were  really  a  democratic  people* 
Whatever  may  be  said  for  any  other  institution,  that  institution 
which  is  usually  in  all  nations  least  deniocratic  was  in  the  case  of 
the  French  most  democratic;  that  is,  their  army.  I  said  in  my  re- 
port, and  I  repeat,  that  whenever  we  shall  change,  let  us  not  change 
toward  the  British  or  what  might  be  called  the  northern  nations^ 
view  of  maintaining  discipline,  because  I  think  probably  this  ^stem 
whereby  discipline  is  maintained  by  the  great  gulf  between  enlisted 
man  and  officer  by  erecting  the  officer  as  a  sacresanct  thing  far  above 
him  belongs  rather  to  the  northern  races — ^to  ourselves,  to  wie  British, 
and  to  others.  Let  us,  if  we  can,  incline  to  the  French  system,  where, 
without  loss  of  dignity  and  without  any  infringement  of  proper  pre- 
rogatives, the  relationship  between  officer  and  enlisted  man  is  a  re- 
markable one,  a  most  helpful  one,  and  causes,  I  think,  a  Frenchman 
to  love  his  army  as  every  citizen  ought  to  love  an  army  that  gives 
him  protection. 

I  am  not  going  to  compare  the  French  Army  with  the  British  or 
our  own.  Wo  have  qualities,  Mr.  Chairman,  that  are,  of  course,  re- 
markable, and  they  are  remarkable  in  the  Army  also.    But  the  rela- 
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tionship— the  disciplinary  relationship — ^between  the  officers  and  men 
really  might  be  improved  upon. 

The  French  take  the  discipline  of  their  men  much  to  heart.  Justice 
to  the  enlisted  man  is  very  much  on  their  conscience,  and  the  first 
thing  that  a  colonel  of  a  regiment  does  when  he  comes  to  his  orderly 
room  in  the  morning  is  to  look  over  the  delinquency  book  and  to  go 
into  it  with  the  gi-eiitest  of  care.  A  man  may  not  be  court-martialed 
there  until  a  quasi-judicial  officer  does  lock  over  the  charges,  and  does 
look  over  the  evidence  to  see  whether  there  is  a  prima  facie  case; 
and  such  officer  is  not  under  the  control  of  military  authority  either. 
And  after  a  man  is  tried,  as  I  have  indicated,  he  gets  this  review\  It 
should  be  conceded  that  French  courts-martial,  like  French  civil 
courts,  do  not  adhere  to  the  technical  rules  of  evidence,  for  instance, 
and  other  rules  of  procedure,  as  we  do. 

In  Italy  there  is  established  the  system  of  appeals,  it  seems  to  me, 
on  a  much  more  elaborate  scale  than  in  any  other  country.  It  seemed 
to  me  too  elaborate,  indeed. 

I  discovered  in  Paris  a  be  ok  which  I  regarded  as  very  valuable.  It 
was  a  i-epoil  made  by  a  Norwegian  judge  advocate,  sent  by  his  Gov- 
ernment to  investigate  the  systems  oi  military  justice  obtaining  in  all 
the  European  countries;  and  later  he  extended  that  to  our  own  coun- 
try and  some  of  the  South  American  countries.  It  is  the  only  compre- 
hensive study,  so  far  as  I  know,  that  has  ever  been  made  of  such  a 
thing.  It  is  old,  however.  But  after  I  got  back  home  I  found  there 
was  one  copy  of  that  book  in  this  country,  and  I  got  it  from  Harvard 
University.  I  have  let  another  officer  have  it  temporarily,  and  have 
not  been  able  to  get  it  back,  but  I  wanted  to  assure  the  committee  that 
I  have  read  the  report  of  that  officer,  and  that  report  reveals  clearly 
that  this  system  of  militiiry  appeals  is  established  throughout  Europe, 
and  that  the  system  of  having  a  s^jecially  qualified  law  officer  sitting 
with  each  general  court-martial  is  established  throughout  Europe. 
That  officer  comments  on  the  fact  that  Spain,  Prussia,  Russia,  Eng- 
land, and  the  United  States  are  the  ones  who  do  not  have  it.  There, 
I  believe,  is  some  sort  of  review  in  Prussia — was  at  that  time — 
that  I  am  not  familiar  with  at  all.  But  even  in  Spain  there  is  a 
more  thorough  review  by  the  judge  advocate  general  than  there 
is  here;  and  most  especially  does  he  comment  on  the  fact  that  the 
British  system  and  the  American  system  make  no  provision  for  an 
authoritative  review  whatever.  So  that  this  talk  about  a  reviewing 
IkkIv  being  a  new  thing,  detrimental  to  discipline,  is  disproved  by 
the  fact  that  it  is  an  established  institution  in  Europe,  where  armies, 
of  course,  are  far  more  significant  things  in  government  and  closer 
to  the  people  than  they  are  here. 

Senator  CuAMBERiiAiN.  May  I  ask  you  if,  in  your  visit  to  France, 
yon  compared  the  maximum  penalties  imposed  in  the  French  army 
with  the  maximum  penalties  imposed  in  the  American  Army? 

ilr.  Ansell.  Yes,  Senator;  and  the  French  punishments  are  com- 
paratively very  light,  indeed. 

Senator  Lekroot.  Could  you  secure  for  us  for  this  record  a  copy 
^>r  a  translation  of  the  French  law  ? 

Mr.  Ansell.  a  translation?  I  could  do  it  myself,  if  I  could  get 
a  little  time. 

Senator  Chamberl^vin.  I  think  we  could  ask  the  legislative  board 
for  that. 
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Mr.  Ansku-  I  will  try  and  pet  it  for  you  if  T  ciin. 

Senator  Lexkoot.  Ail  right;  »m\  will  yon  also  secure  for  iii>  st 
copy  of  the  British  law( 

Mr.  Ansell.  Yes.  Onr  War  Depiirtnient  lias  not  yet  advunoeJ 
us  far  as  the  British  had  adviinc'ed  at  the  beginning  of  this  wnr^ 
During  the  war  the  British  have  grown  quite  lilieral.  I  wish  t<> 
call  attention  to  the  fact  that  Oreut  Britain  is  in  process  of  a.cl' 
vancing  some  more  now.  But  then,  above  all.  why  should  we  limit 
ourselves,  with  our  citizenship  of  the  very  highest  grade  and  our 
liberal  institutions,  to  the  systems  of  Great  Britain  and  of  Europ>e  ? 

The  bill  that  is  before  you  I  do  not  tliink  need  Ire  gone  througli 
in  detail,  and,  in  any  event,  I  hare  spent  so  mucli  time  in  discfussion 
that  I  ciin  not  go  into  it  in  detail,  but  I  think  we  can  sum  it  up  in 
this  way:  If  the  committee  should  be,  for  instance,  in  favor  of  nav- 
ing  a  government  by  legal  principle  rather  than  trusting  so  mucK 
to  this  power  of  military  command,  they  could  only  disagree  witK 
the  bill  m  mere  matters  of  detail. 

If,  on  the  other  hand,  they  agree  with  the  War  Department  and 
the  Keman  report,  for  instance,  that  courts-martial  are  the  agencies 
of  military  command,  then  really  you  could  not  agree  with  any- 
thing— you  could  not  agree  with  the  fundamental  principles — of 
that  bill,  and  I  hope  that  I  have  made  that  clear. 

One  theory  is  that  courts-martial  are  governed  by  military  com- 
mand throughout. 

The  other  theory  is  that  they  are  governed  by  fixed  principles  of 
law  and  the  statutes  enacted  by  Congress,  throughout. 

Now,  if  you  believe  in  the  first  principle,  why,  I  do  not  know  that 
anybody  could  find  any  great  fault  with  our  system.  I  could  not. 
If  military  command  is  to  be  permitted  to  exercise  all  this  control, 
I  know  our  men  are  good  men,  and  they  want  to  do  what  is  right, 
and  though  they  do  their  best,  we  may  expect  the  results  that  we 
have.  1  disagree  with  the  results,  and  I  attribute  them  to  the  sys- 
tem that  we  have. 

Senator  Lenboot.  Are  there  not  two  fundamental  propositions 
involved?  Is  there  not  one  other  than  you  have  mentionedi  First, 
there  is  the  unlimited  control  of  military  command,  within  the  law ; 
secondly,  the  broad  discretion  vested  in  the  law,  in  military  com- 
mand f 

Mr.  Ansell.  Yes;  I  think  that  is  true.  I  intended  to  include  them 
both.  I  do  not  say  that  that  is  so  in  the  sense  that  thev  have  not 
authority  for  what  they  do  under  the  Articles  of  War.  It  seems  to 
me  that  they  can  do  almost  anything. 

Senator  Lenroot.  Is  not  that  a  proposition  quite  separate  from 
llieir  liiiviiip  itnliniiti'fl  cnnffol  of  Tnilitnry  command,  witliin  tb« 
Uw;  in  otiipr  words,  iiiilimiferl  discretion  as  to  pimislmientt  ( 

Mr.  Ansell.  Ye^:  they  hiivo  unlimited  discretion  ns  to  punish-  ', 
ment.  , 

Senator  Chamberlain.  They  practically  make  the  law  as  to  plin-  ' 
iahment  , 

Mr,  An8KIJ>  Yes;  of  foursp  thai   is  trui'.     Ciintirpss  has  delegatiyl     i 
iTw  power. 
Sftnator  Lekroot.  Yes,  ( 

Mr.  Ajisnj.  And  it  seems  In  me  ih'*(t  Ijofncc  lins  ji  legislative  body 

ildfi^tfil  any  such  power.     It  i-^  true  thai   in  tliis  bill  there  are  iif 
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fourse  means — methods — ^advanced  that  are  open  to  disagi'eement. 
We  can  always  disagree  as  to  means  and  methods,  but  the  contending 
principles  I  think  we  have  got  a  fairly  good  idea  of  now.  For  in- 
stance, in  this  bill  that  I  have  drafted,  one  of  the  things,  I  believe — I 
speak  with  gi-eat  frankness — that  shocks  the  Regular  Army  officer, 
and  maybe  officei's  of  the  new  Army,  more  than  any  other  one  thing, 
is  the  fact  that  the  bill  provides  for  the  detail  of  a  number  of  en- 
listed men  on  general  courts-martial — three  out  of  eight,  for  instance. 
Well  now,  the  very  moment  you  mention  that  to  a  Regular  Army 
officer  he  at  once  replies,  "  You  have  taken  out  of  the  hands  of  the 
officer  the  power  of  the  enforcement  of  discipline  and  handed  it  over 
to  the  enlisted  man."  Of  course  he  is  going  right  back,  there,  to  his 
fundamental  theory  that  officers  are  the  governing  element  and  must 
have  their  way.  But  under  this  bill  it  must  be  remembered,  and  I 
call  the  attention  of  the  committee  to  that  particularly,  the  court  is 
really  a  jury  finding  the  facts,  and  the  officer  of  the  law  sitting  with 
that  court  is  the  judge.  I,  myself,  do  not  believe  that  there  is  a  thing 
to  the  argument  that  you  can  not  intrust  one  of  the  enlisted  men  of 
our  Army  with  a  proper  determination  of  facts ;  and  I  will  go  fur- 
ther than  that  and  say  that  even  if  they  were  to  determine  the  law, 
were  to  be  judges  of  both  law  and  fact,  from  my  judgment  of  the 
enlisted  men  of  the  Army  as  they  now  are,  and  from  my  knowledge 
of  our  citizenship,  I  will  not  say  that  the  discipline  of  the  Army  is 
going  to  be  destroyed  by  permitting  enlisted  men  to  sit  on  those 
courts  and  do  justice  under  their  oaths.  I  do  not  believe  that,  no 
matter  what  anybody  else  says. 

Senator  Chambebi^in.  It  is  just  like  a  jury  drawn  from  the  body 
of  the  ccnnmunity. 

Mr.  Aksell,  Yes;  and  it  is  a  very  high-grade  one.  We  may  call 
the  jury  a  cross-section  of  citizenship.  We  get  some  inferior  men; 
but  surely  it  has  got  to  be  said  that  there  never  has  been  an  army 
in  any  country  in  the  world  that  compared  with  the  Army  that  we 
have  to-day,  for  intelligence  and  probity  and  everything  that  goes  to 
make  up  character  in  a  man  that  will  impel  him  to  perform  his  duty. 

Senator  Lekroot.  Right  there,  because  that  is  a  very  material 
point  in  this  whole  matter:  You  have  described  at  great  length  the 
feeling  generally  existing,  and  the  condition  of  caste  between  the 
officers  and  the  men.  Now,  is  it  your  opinion  that  when  charges 
are  made  by  an  officer  against  an  enlisted  man,  generally  speaking, 
it  would  require  no  stronger  evidence  to  convict  with  enlisted  men 
sitting  as  members  of  the  court  than  with  a  jury  in  civil  life  trying 
a  man  for  a  like  off^ise  ? 

Mr.  Ansell.  That  it  would  require  no  stronger  evidence  to  con- 
vict an  enlisted  man? 

Senator  Lenroot.  Yes.  That  is,  would  an  enlisted  man  be  as  frelB 
to  convict  a  fellow  enlisted  man  upon  charges  made  by  an  officer,  as  a 
jury  in  civil  life  would  be  to  convict  a  defendant  charged  with  a 
like  offense? 

Mr.  Ansell.  Mr.  Chairman,  I  believe  that  our  enlisted  men,  situ- 
ated as  they  are,  would,  as  nearly  as  they  could,  do  absolute  justice, 
and  I  do  not  believe  that  they  would  permit  the  fact  that  an  officer 
had  preferred  charges  against  an  enlisted  man  to  create  a  sort  of 
rebellious  attitude,  a  feelmg  against  convicting  that  man. 
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Senator  Lenroot.  That  is  the  point.  Of  course,  I  was  assuming 
that  they  would  try  to  do  absolute  justice;  but  the  point  would  be 
whether  there  would  be  any  prejudice. 

Mr.  Ansell.  Of  course,  you  would  find  a  man  here  and  there;  but 
I  think  that  we  can  always  say  this,  with  the  knowledge  of  any 
system  or  hierarchy,  that  the  lower  the  man  is  in  the  hierarchy  the 

freater  respect  and  deference  he  actually  has  for  the  men  above 
im.  We  can  not  get  rid  of  that.  The  abuse  of  the  caste  system, 
I  think,  is  apt  to  be  from  the  higher  man  downward  rather  than 
from  the  lower  man  upward;  and  if  vou  take  a  lower  man  and  put 
him  on  a  higher  plane,  I  think  he  will  do  his  duty  regardless  of  his 
condition  in  other  respects.  That  is,  for  the  time  being  an  enlisted 
man,  pro  hac  vice,  becomes  an  administrator  of  the  law,  does  he 
not? 

Senator  Lexroot.  Taking  it  during  this  war,  would  you  say  that 
the  enlisted  man  did  have  that  high  respect  for  his  officers,  gen- 
erally ? 

Mr.  Ansell.  For  his  officers  as  persons,  why,  yes;  but  there  were 
so  many  officers  that  did  not  do  well,  that  did  not  treat  them  well, 
that  did  not  have  the  fullest  respect  of  their  men,  I  think  not.  The 
system  creates  distrust. 

On  the  other  hand,  if  a  set  of  charges  came  before  a  court  in 
which  there  was  a  small  sprinkling  of  enlisted  men — they  are  to  be 
chosen,  of  course,  by  the  man  who  convenes  the  court,  who  is  an 
officer — I  should  think  that  if  those  enlisted  men  were  affected  at 
all,  as  they  might  be,  it  would,  nevertheless,  be  in  the  direction  of  that 
great  equity  which  is  necessary  to  doing  all  justice. 

Senator  Chamberlain.  It  would  not  decrease  the  morale,  because 
the  enlisted  man  would  then  feel  that  he  had  a  man  on  the  court 
who  could  see  his  viewpoint. 

Mr.  Ansell.  I  feel  strongly  that  it  has  great  advantages,  and 
that  it  would  not  be  abused  except  as  all  administration  is  once  in 
a  while  abused.  But  here  is  a  man  who  feels  that  he  is  a  part  of 
the  Army,  he  is  trusted  as  a  part  of  the  Army;  he  has  gpt  a  part 
of  its  authority  upon  him.  Under  such  circumstances  enlisted  men 
would  f 6el  that  their  station  had  been  very  much  elevated,  and  that 
they  were  eligible  to  be  chosen  for  this  high  duty  at  any  time;  and 
the  accused  would  feel,  as  you  said,  that  he  had  a  fair  man  on  that 
court  in  the  sense  that  such  member  of  the  court  knew  his  difficulties. 

Senator  Lenroot.  Before  you  get  away  from  that  I  would  like  to 
ask  you,  at  the  other  extreme,  whether  in  your  opinion,  because  a 
court  |s  made  up  wholly  of  officers  and  the  charges  have  been  pre- 
ferred by  an  ofiSier,  there  is  any  tendency  of  the  court  to  sustain  a 
fellow  officer? 

Mr.  Ansell.  I  answer  yes,  sir;  there  is  such  a  tendency.  I  have 
heard  this.  I  have  sat  on  just  as  many  courts-martial  as  any  man 
in  the  Army,  and  if  any  man  has  ever  had  a  full  experience  in  the 
administration  of  military  justice  it  must  be  myself.  You  have  this 
all  the  time.  Here  sits  the  officer,  member  of  the  court,  and  here  is  a 
set  of  charges  against  an  enlisted  man.  He  looks  on  that  set  of 
<;harges  and  what  does  he  see  ?  He  sees,  "  Preferred  by  an  officer." 
Then  he  sees  an  indorsement  on  that  set  of  charges  bv  the  post 
commander,  the  organizational  commander,  to  the  effect,  "I  have  in- 
vestigated these  charges  and  I  believe  they  can  be  sustained.    I  do 
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not  believe  they  can  be  dealt  with  properly  other  than  by  court- 
martial."  That  is  signed,  usually,  by  a  colonel.  Then  he  sees  a  sec- 
ond indorsement  referring  these  charges  to  the  court-martial,  which, 
in  effect,  means  the  same  thing,  that  the  major  general  believes  that 
these  charges  ought  to  be  tried ;  that  is,  he  believes  the  man  is  guilty. 
That  is  signed  "major  general." 

Now,  here  come  the  charges.  Frequently,  after  you  have  gotten  in 
the  evidence  it  is  perfectly  patent  to  all  that  the  evidence  is  very 
flimsy ;  but  I  have  heard  this  statement  made,  I  believe  literally,  a 
thousand  times, "  Well,  you  know,  there  is  something  to  this  case  or  it 
would  never  have  gotten  here  to  us.  It  has  come  up  through  all  these 
authorities."  You  hear  officers  of  the  Army  say,  "  Well,  if  a  man's 
charges  are  referred  to  a  court  for  trial,  you  may  bet  your  bottom 
dollar  he  is  guilty." 

Senator  Lenroot.  You  think  that  is  true  to  a  greater  extent  than  in 
civil  life,  where  in  spite  of  the  presumption  of  innocence  the  jurymen 
are  very  apt  to  think  that  if  a  man  has  been  indicted  by  a  grand  jury 
there  is  something  to  it  ? 

Mr.  Ansell.  Sometimes  I  think  such  may  be  the  juryman's  vague 
and  general  first  impression,  but  when  he  gets  into  the  trial,  with  law- 
yers and  the  judge,  too — as  they  must,  of  course — required  to  assume 
innocence  until  guilt  is  proved,  no  matter  what  they  may  think  as 
mere^  men  when  they  get  into  the  box,  by  reason  of  the  grand  jury 
having  functioned,  before  they  get  through  with  the  thing  I  think 
they  are  universally  given  a  mental  slant  toward  the  accused. 

Senator  Lenroot.  I  think  that  is  true.  And  you  do  not  think  that 
is  true  in  courts-martial  ? 

Mr.  Ansell.  I  think  it  is  just  the  opposite  there. 

Senator  Chamberlain.  A  man  comes  before  the  court  with  a  pre- 
sumption of  guilt  against  him,  for  the  reason  that  the  superior  officer 
has  said  it  ought  to  be  investigated  ? 

Mr.  Anselu  I  am  sorry  to  say.  Senator,  that  is  the  truth.  If  you 
were  really  to  change  the  law  now  in  courts-martial  and  say  that  a 
man  should  be  presumed  guilty  until  he  has  proved  himself  innocent, 
I  doubt  very  much  if  the  results  would  be  changed. 

I  do  not  mean  to  say  that  these  officers  sitting  on  courts  delib- 
erately go  out  to  convict  men,  although  I  think  we  have  got  these 
traditions — ^these  professional  preachments — so  well  grounded  in  us 
that  it  is  difficult  for  us  to  do  justice  strictly  in  accordance  with 
law. 

Take  the  case  of  a  very  splendid  young  man  tried  for  an  offense 
out  in  the  Middle  West.  A  brigadier  general  was  the  commanding 
officer  and  prosecuting  witness.  He  was  called  by  the  judge  advocate 
to  testify,  and  a  very  bright  young  lawyer  from  New  York — ^a  sec- 
ond lieutenant— nlefended  the  enlisted  man^  who  was  a  sergeant — I 
think  a  candidate  for  a  commission.  Here  is  what  happened  during 
the  trial :  The  brigadier  general  testified  against  the  youngster,  and 
the  second  lieutenant  began  to  cross-examine  to  test  the  credibility 
by  the  usual  proper  questions. 

Senator  Chamberlain.  The  credibility  of  the  brigadier  general? 

Mr.  AiffSEix.  Yes;  the  legal  credibility  I  am  referring  to,  of 
course.  There  was  some  evidence  that  the  brigadier  general  did 
have  it  in  for  this  man,  because  there  were  two  men  involved  in  the 
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same  transaction,  and  he  let  one  of  them  off  and  insisted  on  court- 
martialing  the  accused.  Now,  obviously  there  was  a  chance  to  go 
into  the  commanding  officer's  attitude  toward  the  accused  and  toward 
the  case  generally,  and  this  young  counsel  undertook  to  do  it,  and 
the  record  will  show  that  he  did  it  most  respectfully ;  but  when  he 
came  to  about  the  second  question  the  brigadier  general  said  to 
him,  "What,  sir,  do  j'ou  mean  by  asking  me  these  questions?'' 
Perhaps  a  bit  unfortunately  the  youngster  resorted  to  legal  lan- 
guage and  said,  "  I  am  trjing  to  test  your  credibility";  whereupon 
the  brigadier  general  thought  that  was  a  reflection  upon  his  veracity 
and  integrity,  and  said,  "  I  will  not  permit  you  to  ask  me  any  such 
questions  that  reflect  upon  mv  credibility."  But  the  youngster  in- 
sisted that  he  had  such  a  rignt;  and  the  brigadier  general  jumped 
up,  excited,  and  said  to  the  counsel,  "If  you  insist  on  asking  any 
question  that  is  designed  to  reflect  upon  my  veracity  and  capacity 
and  disposition  to  tell  the  truth  in  this  case,  I  will  put  in  charges  im- 
mediately and  have  you  haled  before  this  court." 

Well,  as  usual  in  such  rumpuses  as  that,  the  court  was  closed.  You 
see,  there  was  an  objection  made  by  the  witness  to  making  answer. 
Wlien  the  court  was  closed  everybodj'  went  out,  and  when  they  were 
called  in  to  hear  the  decision  of  the  court  the  court  had  decided  that 
the  brigadier  general  was  rigfht. 

Senator  Chamberlain.  That  is  a  case  of  record? 

Mr.  Anseli^.  That* is  a  case  of  record.  I  could  name  you  the 
brigadier  general.  He  is  a  very  good  man,  but  he  Just  did  not  im- 
<lerstand.  Now  that  is  shocking  to  us  as  lawyers.  I  will  assure  you 
that  is  not  shocking  to  Arm.y  men.  It  is  not  shocking.  I  have  been 
counsel  for  men  too  many  times  not  to  know  that.  I  have  a  very 
distinct  recollection  of  myself  having  defended  a  signal  sergeant 
to  acquittal — I  think  he  was  a  signal  sergeant — and  I  made  a  pretty 
vigorous  and  sometimes  technical  defense — certainly,  what  Army 
men  would  call  a  technical  defense,  but,  nevertheless,  a  proper  de- 
fense— and  friends  of  mine  on  the  court  would  come  to  me  at  recess 
and  say  to  me,  "Why  don't  you  stop  this?  You  know  your  man 
is  guilty.  You  are  getting  yourself  in  dutch  with  this  court;'*  and 
"11  of  that  kind  of  thing.    Now,  thev  did  not  mean  to  do  wrong. 

Senator  Chamberlain.  Practically  prejudging  the  case? 

Mr.  Ansell.  Oh,  yes.  If  a  judge  nad  told  you  that  in  a  civil 
forum  you  know  what  would  have  happened.  But  it  just  shows 
you. 

I  will  give  yon  another  example.  A  lieutenant,  a  quartermaster, 
was  put  to  making  a  trap  for  an  enlisted  man  out  in  the  western 
department,  to  catch  him,  to  see  if  he  was  not  stealing  some  goods 
out  of  a  storehouse,  and  he  set  the  trap  and  he  said  that  he  caught 
the  man;  which  I  very  much  doubt.  He  preferred  charges  against 
the  man.  He  was,  of  course,  the  prosecuting  witne45s;  and  then  he 
was  made  judge  advocate  of  the  court;  and  then  he  was  assigned 
by  the  commanding  oflicer  as  counsel  for  the  accused,  and  he  func- 
tioned in  all  capacities,  prosecuting  witness,  judge  advocate,  and 
.counsel  for  the  accused ! 

When  that  case  got  to  me,  I  said  very  briefly  that  this  man  had 
not  been  fairly  tried,  and  it  went  back  to  the  commanding  general 
of  this  particular  department,  and  he,  as  though  hurt,  said  "The 
Acting  Judge  Advocate  General  is  actually  criticizing  our  system  " ; 
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which  of  course  I  was,  if  it  was  under  our  system  permissible  for 
that  man  to  be  all  that  he  was.  In  other  words,  your  present  articles 
of  war  make  your  judge  advocate  the  prosecutor ,  and  also  to  a  neat 
extent  the  counsel  for  the  accused.  Ii  there  is  any  one  thing  that  I 
hope  the  committee  may  veir  carefully  consider,  it  is  that  we  have 
a  judge  advocate.  Notice  the  title,  ^' judge  advocate.^'  He  is  the 
advocate  for  the  court,  and  prosecutor.  He  is  the  judge  for  the 
court.  He  is  their  legal  adviser.  He  is  also  counsel  for  the  accused 
when  the  accused  has  no  counsel,  and  if  the  accused  has  counsel,  he 
is  directed  to  see  that  the  interests  of  the  accused  do  not  suffer. 
Now,  that  sounds  as  though  it  was  all  for  the  benefit  of  the  accused. 
I  will  assure  you  that  it  is  not.  We  ought  to  abolish  the  judge 
advocate  as  a  prosecutor  and  make  him  a  real  judge  before  that 
court,  according  to  the  general  system  of  Europe,  and  have  a  special 
prosecutor  for  the  Grovemment. 

Now,  these  cases  that  I  have  used  for  illustration,  they  are  not 
isolated  cases.    They  are  not. 

Senator  Lenboot.  General,  if  this  plan  were  adopted,  to  what  ex- 
tent, in  your  iudgment,  would  it  be  necessary  to  increase  the  force 
in  the  Judge  Advocate  GeneraPs  office,  with  the  present-sized  Army ! 

Mr.  Ansell.  With  the  present-sized  Army,  I  do  not  think  we 
would  have  to  increase  it  at  all,  Mr.  Chairman.  You  see,  we  would 
have  less  review  up  here.  I  would  have  you  to  get  that  point.  We 
wait  now  imtil  all  these  errors  have  accumulated  from  the  bottom 
to  the  top,  and  then  we  do  our  best  to  correct;  and  look  at  the  re- 
viewing force !  One  hundred  and  eight  men  we  have  had  here ;  and 
we  must  have  a  very  large  number  now.  Of  course  I  am  not  con- 
nected with  the  department  now,  but  I  doubt  if  it  has  decreased  very 
much.  One  hundred  and  eight  lawyers,  with  the  vast  number  of 
clerks,  going  all  the  time,  liiey  are  not  all  engaged  on  this  work, 
but  a  large  proportion  of  them  are  engaged  on  it. 

Senator  Lbnroot.  What  was  the  number  of  the  personnel  prior 
to  the  wart 

Mr.  Ansell.  We  had  13  officers  under  the  national  defense  act, 
and  then  when  we  expanded  under  the  national  defense  act  when 
war  was  first  declared — ^you  remember  that  filled  up — we  got  29  or 
30,  and  that  is  our  law  department. 

Senator  Lenroot.  Altogether? 

Mr.  Ansell.  Yes;  and  then  when  the  big  Army  came  on  we  ran 
up  to  450.  But  Col.  Weeks,  as  executive  officer,  and  I  worked  out 
a  scheme  last  October  which  was  designed  to  put  one  law  officer  with 
each  court  and  prevent  error,  if  we  could,  right  at  the  source;  and 
we  believed  that  by  sending  many  of  our  reviewing  officers  here  and 
putting  them  on  courts-martial  and  preventing  error  at  the  source, 
we  could  get  along  with  fewer  men,  and  I  am  convinced  we  can  get 
along  with  fewer  men. 

But  there  is  another  element  that  would  work  toward  getting  along 
with  fewer  men.  We  have  got  to  do  something  to  decrease  the 
number  of  trials.  It  must  be  obvious  to  everybody  that  we  have  too 
many  trials  by  court-martial.  Now,  a  man  may  do  something,  but 
every  time  that  a  man  does  something  in  violation  of  the  law  he 
should  not  be  haled  before  a  court. 

Take  the  methods  of  investigation.  I  sa^  if  you  require,  as  this 
bill  does  require,  the  most  thorough  investigation  tefore  a  man  shall  be 
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court-martialed,  and  then  ^ou  require  the  law  officer,  who  is  already 
on  the  staff  of  the  convening  authority,  to  go  into  the  evidence  and 
say  that  the  evidence  is  sufficient  to  constitute  a  prima  facie  case,  and 
then  go  into  the  charges  and  determine  their  legal  sufficiency,  I  say 
this,  Mr.  Chairman,  based  upon  my  experience,  and  I  notice  that 
Gen.  Wood  agrees  with  me  in  this — and  I  really  believe  that  up  until 
the  time  we  got  into  this  controversy  nine  out  of  ten  Army  officers 
would  have  agreed  with  me;  probably  not  now,  because  we  have  all 
gotten  into  a  sort  of  controversial  mood  or  excited — ^that  you  can 
reduce  by  more  than  50  per  cent  the  number  of  trials  in  the  Army, 
which  reduction  in  and  of  itself  will  tend  greatly  to  the  benefit  of 
discipline  by  requiring  these  thorough  investigations  and  legal  tests 
before  we  an-aign  these  men  before  courts-martial. 

Senator  Lenroot.  Did  I  understand  you  to  say  that  you  thought 
after  we  got  to  a  peace  basis,  30  men  in  that  office  would  be  sufficient 
to  carry  out  the  duties? 

Mr.  Ansell.  I  never  thought  that  30  were  sufficient,  because  we 
relied  upon  getting  judge  advocates  then  by  detailing  men  from  the 
line. 

Senator  Lenroot.  Yes,  I  understand.    That  is  what  I  am  getting  at 

Mr.  Ansell.  Oh,  no.  But  I  say  this,  that  for  the  same  number 
of  men  we  had  before  the  war,  I  mean  with  the  same  sized  Army 
and  the  same  number  of  men  that  we  used  on  legal  work — ^they  were 
not  all  judge  advocates — ^I  believe  we  can  do  this  same  task.  But  it 
would  be  necessary  to  decrease  the  number  of  courts-martial  as  we 
would  decrease  them  under  this  bill. 

Senator  Lenroot.  The  number  that  would  be  required  would  de- 
pend very  largely  upon  the  policy  that  we  would  hereafter  pursue 
with  reference  to  the  consolidation  of  Army  posts,  would  it  not? 

Mr.  Ansell.  Yes.  Of  course  the  court-martial  system  does 
largely  depend  upon  that;  but  it  is  not  indissolubly  connected  with 
it.  There  is  no  reason  why  a  court-martial  should  be  sitting  at  each 
post.  I  think  it  is  bad  to  take  some  13  officers,  with  the  stenographers, 
clerks,  the  attaches,  and  all  that,  and  have  them  sitting  in  each  Army 
post.  Of  course  if  an  Army  post  had  a  division  there,  that  would  be 
an  economical  legal  unit ;  but  if  I  were  a  major  general  commanding 
a  department,  I  would  not  have  all  these  courts-martial  sitting  in  afi 
these  posts.  It  is  not  necessary.  I  believe,  just  as  much  as  I  am 
sitting  here,  that  an  itinerant  court  would  have  been  one  of  the  most 
valuable  things,  and  certainly  on  the  battle  front.  Take  the  men 
to  be  tried ;.  they  might  be  partially  sick,  or  wounded.  With  a  good 
Judge  Advocate,  a  law  officer,  a  prosecutor,  if  you  had  let  him  go 
ft*om  place  to  place  and  let  them  try  these  men  there,  I  believe  that 
would  have  been  a  good  thing.  But,  of  course,  under  the  present 
system,  every  little  commander  has  his  court-martial. 

Senator  Chamberlain.  If  he  is  the  commander  of  a  garrison  he 
has  his  court? 

Mr.  Ansell.  Oh,  yes. 

Senator  Lenroot.  Your  bill  does  contemplate  that? 

Mr.  Ansell.  The  bill  permits  the  President  himself  to  convene 
courts-martial  and  give  them  anv  jurisdiction  with  respect  to  terri- 
tory that  he  pleases.  But  if  we  did  ever  once  get  this  system  of  law- 
controlled  courts,  with  the  commanding  general  largely  cut  out  of  it, 
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of  course  there  would  not  be,  Mr.  Chairman,  the  same  necessity  to 
resort  to  a  court-martial  at  every  little  place. 
Senator  Ciiambeiulain.  That  is,  you  mean  a  ireneral  court-mar- 

Mr.  Aksell.  a  general  court-martial. 

Senator  Chamberlain.  If  we  had  one  general  court-martial. 

Mr.  Akselu  Yes,  sir. 

Senator  Chamberlain.  We  have  the  Eastern  Department  and  the 
Western  Department 

Mr.  Ansell.  I  was  up  there  as  judge  advocate  at  the  Eastern  De- 
partment, and  we  had  scores  of  courts  going  at  every  one  of  the 
little  stations,  taking  up  the  time  of  the  officers  from  training  their 
troops.  It  is  ridiculous,  but  it  is  according  to  the  old  army  tradi- 
tions.   We  have  not  moved  a  peg. 

Now,  the  Confederacy  departed  from  this  system  immediately 
after  the  opening  of  the  Civil  War.  They  had  what,  we  must  con- 
fess, was  a  rather  better  military  sj'stem  than  the  Union  Army. 
They  broke  away  from  this  system  almost  from  the  beginning. 

Senator  Chamberlain.  They  realized  the  character  of  their  citi- 
zenship down  there.    They  would  not  have  stood  for  it,  I  think. 

Mr.  An  SELL.  Of  course  I  think  that  is  perfectly  true.  We  all  un- 
derstand the  differences  between  the  two  armies. 

Senator  Chamberlain.  At  the  first  of  the  war? 

Mr.  Ansell.  Yes.    It  is  a  very  important  matter. 

Senator  Chamberlain.  I  will  put  this  question  to  you :  There  are 
four  departments,  the  Eastern,  the  Western,  the  Central 

Mr.  Ansell.  I  think  there  are  more  now.  We  have  the  North- 
eastern and  the  Southeastern  Departments. 

Senator  Chamberlain.  There  were  only  four  departments.  Now, 
with  one  general  court,  why  could  not  tlfiat  court  function  in  each 
of  these  departments,  and  would  it  not  become  more  efficient? 

Mr.  Aksell.  It  would  work  out  beautifully,  I  have  no  doubt  in 
the  world. 

Mr.  Chamberlain.  Would  it  cause  delays  and  long  imprisonment 
of  men? 

Mr.  Anseiju  No,  sir. 

Senator  Chamberlain.  They  now  keep  a  man  confined  sometimes 
four  or  five  months  before  he  gets  a  trial. 

Mr.  Aksell.  After  all,  when  you  make  an  officer  of  the  Army 
realize  that  he  is  governed  by  a  legal  system,  you  are  going  to  get 
a  good  result.  Omcers  of  the  Army  are  not  lawless  men.  When  a 
court  sits,  they  are  going  to  do  their  duty. 

Senator  Chamberlain.  Civil  courts  do  that  very  thing;  they  go 
from  one  district  to  another  and  try  cases. 

Mr.  Ansell.  Yes.  I  wanted  to  call  attention  to  one  phase  of  the 
placing  of  enlisted  men  on  that  court,  because  you  will  hear  more 
of  that  later.  It  is  that  which  has  led  to  the  suggestion  in  the  Keman 
report,  as  you  may  have  observed,  that  this  proposition  is  one  of 
bolshevism.  I  would  like  to  sum  up  with  respect  to  this  matter  and 
say  that  its  main  provisions  are  that  a  commanding  general  can  not 
court-martial  a  man  at  will.  These  two  things  must  have  be^n  done; 
hFs  law  officer  must  have  said,  ^^  The  investigation  that  has  been 
niade  has  produced  evidence  that  justifies  a  trial " ;  that  is,  prima 
facie  proof;  and,  too,  the  law  officer  must  have  said  that  the  charges 
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as  drafted  are  legally  sufficient  to  allege  an  offense  against  the 
Articles  of  War. 

Now,  then,  after  that  the  commanding  general  may  or  may  not,  as 
he  pleases,  court-martial  the  man. 

Second,  an  officer  may  not  prefer  a  charge  against  a  man  simply 
upon  the  general  obligation  of  his  office,  but  he  has  got  to  do  so  under 
the  special  obligation  of  an  oath,  on  proper  information.  That  will 
greatly  reduce  the  number  of  charges. 

Then,  when  we  come  to  the  trial,  the  man  is  entitled  to  his  chal- 
lenges, both  for  cause  and  peremptory  challenges,  and  in  the  usual 
cases  to  challenges  to  the  array.  But,  of  course,  in  the  case  of  chal- 
lenges to  the  array  the  commanding  general  has  the  entii*e  Army 
under  his  command  to  create  a  new  panel  with. 

\Vlien  we  come  to  trial,  the  principal  thing  about  the  trial  is  that 
there  is  a  judge  and  there  is  a  jury,  in  fact. 

Liistly,  the  commanding  general  does  not  confirm  the  proceedings, 
but  they  come  to  this  court  of  appeals;  and  there  is  a  court  of  appeals. 

Now,  as  to  the  details,  I  presume  gentlemen  can  dispute  about 
them.     I  know  they  can. 

I  wanted  to  invite  the  attention  of  the  committee  to  the  Kernan 
report.  I  have  studied  the  report  with  some  considerable  thorough- 
ness, though  not  the  actual  amendments  that  they  have  suggested  to 
the  Articles  of  War;  but  it  is  obvious  from  the  character  of  the  report 
that  the  amendments  that  they  suggest  are  but  slight  changes  of  the 
existing  system.  Observe  that  their  great  text,  Mr.  Chairman,  is 
that  this  proposition  here  in  the  Chamberlain  bill,  or  the  bill  that  I 
drafted,  or  the  propositions  that  you  have  heard  me  advocating  here, 
will  result  in  the  transfer  of  discipline  to  the  hands  of  lawyers 
"  The  transfer  of  discipline  " ;  that  is  the  way  it  is  put. 

Now,  let  us  just  examine  that.  Let  us  see  where  a  lawyer  comes  in. 
A  lawyer  can  do  no  more  than  say  that  there  is  a  prima  facie  case 
here ;  that  as  a  matter  of  law  the  charges  are  legally  sufficient.  Where 
does  discipline  come  in  there?  Are  not  those  questions  inherently 
questions  of  law?  Are  the  charges  good,  and  is  the  evidence  suffi- 
cient to  justify  trial  in  accordance  with  the  lawyer's  well-known  con- 
ception of  what  evidence  is  sufficient?  He  has  got  to  know  the  ele- 
ments of  the  evidence  and  the  kind  of  testimony  that  it  takes  to  prove 
it.    Is  that  not  a  question  of  law  ? 

Now,  let  us  see  what  the  opposite  to  that  means;  and  it  reveals  the 
whole  situation.  The  opposite  side  is  this,  that  a  man  ought  to  be 
tried  if  the  commanding  general  so  wills  it,  even  though  the  charges 
are  not,  as  a  matter  of  law,  legally  sufficien<>--that  is  true;  that  is  their 
contention — ^and  that  a  man  ought  to  be  tried  if  the  commanding  gen- 
eral so  wills  it,  notwithstanding  the  fact  that  the  investigation  has 
not  revealed  sufficient  evidence  to  justify  the  prosecution. 

The  statement  that  this  bill  or  this  proposition  transfers  discipline 
to  the  hands  of  lawyers  is  not  true;  it  does  no  more  than  transfer 
pure  questions  of  law  to  the  hands  of  lawyers. 

Now,  when  we  come  to  the  trial,  I  am  going  to  quote  the  British 
barrister  that  I  once  referred  to,  away  back  there  in  1849,  Warren, 
and  I  am  going  to  quote  this  Scotch  baiTister,  writing  in  Blackwoods, 
and  then  I  am  going  to  appeal  to  our  common  sense.  When  we  take 
fxom  5  to  13  of  these  unskilled  tryers,  these  military  men,  who  cer- 
tainly have  not  acquired  any  capacity  for  judicial  determination  by 
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reason  of  the  fact  that  they  wear  shonlder  straps,  and  make  them 
judges  of  both  law  and  fact,  may  we  not  expect  all  sorts  of  errors  of 
law?  Would  you  trust  6  to  13  unskilled  Army  officers  to  determine 
questions  of  law  any  more  quickly  that  yon  would  trust  5  to  13  pure 
lawyers,  and  nothing  else,  to  come  down  here  and  make  the  plans  of 
the  Army  for  an  invasion  of  Germany  or  Mexico,  or  some  other  strate- 
^cal  military  proposition  ?  I  would  not.  And  it  is  not  logical  and 
it  is  not  common  sense ;  and  we  have  never  done  it  in  any  other  insti- 
tution of  our  Government    What  is  there  about  an  Army  officer 

Senator  Lenroot.  May  I  ask  you  here,  so  that  I  can  follow  you  a 
little  more  intelligently :  Do  I  understand  that  the  only  jurisdiction 
that  you  propose  to  confer  upon  this  court  of  appeals  is  to  review 
for  errors  of  law  f 

Mr.  Ansel.  To  review  for  errors  of  law.  I  think  that  is  the  juris- 
diction that  is  conferred  upon  all  courts  of  error.  They  are  not  to 
retry  the  facts.  The  facts,  once  determined,  I  think  should  be  per- 
mitted to  rest,  when  they  are  legally  determined  under  instructions 
by  a  judge,  just  as  facts  are  determined  in  lower  courts  of  the 
United  States. 

Senator  Lenboot.  In  your  bill,  after  reciting  the  review  for  the 
(correction  of  errors,  in  article  52,  the  language  is  as  follows : 

Said  court  shall  review  the  record  of  the  proceedings  of  every  general  court 
(It  military  commission  which  carries  a  sentence  involving  death,  dismissal, 
or  dishonorable  discharge  or  confinement  for  a  period  of  more  than  six  months, 
for  the  correction  of  errors  of  law  evidenced  by  the  record  and  injuriously 
affecting  the  substantial  rights  of  an  accused  without  regard  to  whether  such 
errors  were  made  the  subject  of  objection  or  exception  at  the  trial ;  and  such 
power  of  review  shall  Include  the  power — 

(a)  To  disapprove  a  finding  of  guilty  and  approve  only  so  much  of  a  finding 
of  guilty  of  a  particular  otfenae  as  involves  a  finding  of  a  lessor  included 
oifense. 

Mr.  Ajnsell.  Yes. 

Senator  Lekboot  (continuing  reading) : 

(5)  To  disapprove  the  whole  or  any  part  of  a  sentence. 

•  *  *  «r  «r  «  «r 

And  said  court  of  military  appeals  shall  have  like  Jurisdiction  to  review  and 
ivvisp  any  sentence  of  death,  dismissal,  or  dishonorable  discharge  approved  for 
any  ofTenAe  conmiittee  and  tried  since  the  6th  day  of  April,  1917,  and  any  sen* 
leni^  of  death,  dismissal,  or  discharge  In  the  case  of  any  person  now  servlnji 
r-oDfinement  as  a  result  of  such  sentence. 

Now,  it  would  seem  to  me  that  that  empowers  this  court  of  mili- 
tary appeals  to  pass  upon  the  facts  as  disclosed  by  the  record  as 
well  as  the  law. 

Mr.  Anseix.  Not  prospectively,  because  the  last  clause  that  you 
have  read  there  was  giving  it  a  retrospective  jurisdiction,  to  try  to 
correct  what  had  been  done. 

Senator  Lenroot.  That  is  true  as  to  that,  but  in  the  first  para- 
graph I  read  you  say  such  powers  shall  include  the  power  to  dis- 
approve a  finding  of  guilty. 

Mr.  Anseu^  Yes;  where  it  is  a  matter  of  law,  and  that  is  the  only 
case  where  Tou  could. 

Senator  Lenroot,  I  do  not  think  you  say  so.  It  seems  to  me  that 
language  would  permit  the  military  court  of  appeals  to  substitute 
its  judgment  for  the  judgment  of  the  court-martial  upon  the  facts. 
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Mr.  Ansell.  Of  course,  we  are  following  there  rather  the  exist- 
ing law  governing  the  convening  authority,  and  it  may  be  that 
in  deference  to  that  language  I  may  have  gone  afield.  I  have  not 
read  the  bill  recently.  I  am  inclined  to  think  you  will  find  it  so  upon 
thorough  study  that  if  the  court  should  find — let  us  say  that  the  man 
was  charged  with  murder  and  convicted  of  murder — if  the  court 
should  find  that  the  evidence  as  a  matter  of  fact  was  sufficient  only 
to  sustain  a  charge  of  manslaughter — that  is,  the  malice  was  not 
proved — ^then  they  would  be  permitted  to  substitute  the  finding  of 
manslaughter  for  that  of  murder  as  a  matter  of  law. 

Senator  Lenroot.  Yes ;  that  would  be  a  matter  of  law. 

Mr.  Ansell.  Yes ;  or  if  in  any  case  the  evidence  failed  to  establisli 
a  particular  element  of  offense,  the  absence  of  which  specific  element 
would  reduce  it  from  one  grade  to  another,  then  the  court  would  he 
justified  in  reducing  it  to  that  grade. 

Senator  Lenroot.  I  want  to  thoroughly  understand  you  there. 
If  the  bill  does  not  confine  the  jurisdiction  of  the  court  to  the  review 
for  errors  of  law,  it  is  your  view  that  it  should  be  so  confined? 

Mr.  Ansell.  It  is. 

Senator  Lenroot.  And  that  it  should  not  permit  the  court  of 
appeals  to  substitute  its  judgment  upon  the  facts  for  the  judgment 
of  a  court-martial  ? 

Mr.  Ansell.  Only  when  the  judgment  upon  the  facts  becomes  a 
question  of  law. 

Senator  Lenroot.  Oh,  yes;  I  understand  that;  when  the  facts 

Mr.  Ansell.  Are  not  reasonably  sufficient  to  sustain  any  judg- 
ment. 

Senator  Lenroot.  Certainly. 

Mr.  Ansell.  On  any  particular  element  of  its  finding. 

Senator  Lenroot.  Then,  one  other  question:  If  the  sentence  im- 
posed by  the  court-martial  was  within  the  jurisdiction  of  the  court- 
martial  to  impose,  upon  a  proper  finding  of  guilt,  it  is  not  your 
intention  to  permit  the  court  of  appeals  to  revise  that  sentence 
because  it  may  think  it  excessive,  although  within  the  jurisdiction 
of  the  court? 

Mr.  Ansell.  Not  at  all,  sir.  I  would  not  favor  a  retrial  of  the 
facts,  nor  would  I  favor  permitting  this  court  to  substitute  its  judg- 
ment as  to  what  the  punishment  upon  a  proper  finding  of  guilty  of 
an  offense  ought  to  be. 

Senator  Lenroot.  That  is  what  I  wanted  to  understand. 

Mr.  Ansell.  In  other  words,  I  would  do  no  more  than  to  confer 
upon  this  appellate  court  the  usual  power  that  an  appellate  court 
has  to  correct  for  errors  of  law,  except  that  we  get  a  sort  of  modi- 
fication in  military  procedure  when  we  have  so  many  offenses  that 
are  composed  of  included  elements,  as  in  civil  life  we  have  the 
various  degrees  of  murder  and  manslaughter,  and  in  the  military 
procedure  you  have  desertion  and  the  lesser  included  offense  of 
absence  without  leave,  and  so  on.  We  take  larceny;  it  may  not  be 
larceny,  but  it  may  be  prejudicial  conduct — trespass.  The  intent  to 
steal  may  not  be  there.  We  have  many  offenses  of  that  sort  that 
are  rather  peculiar  to  the  Military  Establishment.  Now,  I  insist, 
Mr.  Chairman,  that  the  statement  made  in  the  Keman  report  that 
the  effect  and  the  purpose  of  the  proposition  that  is  advanced  by 
that  bill  is  to  transfer  discipline  to  the  hands  of  the  lawyers  is 
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not  correct.  It  does  no  more  than  transfer  the  determination  of 
pure  questions  of  law  to  the  lawyers;  pure  questions  of  law,  and 
nothing  else. 

Senator  Lenroot.  That  was  the  point  I  had  in  mind  in  my  ques- 
tions, General. 

Mr.  An  SELL.  Yes;  I  quite  appreciate  that.  I  believe  that  was  so 
in  the  minds  of  myself  and  of  every  other  officer  who  partici- 
pated in  the  drafting  of  that  bill.  We  consulted  jurisdictions  of 
courts,  and  the  English  systems,  and  all  of  that,  and  we  have  the* 
language  there;  but  I  again  say,  having  declared  what  our  pui'pose 
is  and  the  intended  effect,  what  we  want  to  do  is  to  create  a  court  of 
appeals  here  that  will  correct  for  errors  of  law;  and  we  do  want 
to  give  to  this  judge,  who  sits  with  the  trial  court,  the  power  to  con- 
trol that  jury  on  questions  of  pure  law;  and  that  is  the  only  way,  I 
think,  that  the  discipline  of  the  Army  can  be  made  a  discipline  regu- 
lated by  law.  The  discipline  of  the  Army  now  is  not  regulated  by 
law,  because  the  disciplinarians  are  judges  of  both  the  law  and  the 
facts,  and  they  have  no  standard  in  the  code.  Their  argument  is  an 
argument  ad  hominem.  They  say  that  the  line  officers  should  be 
entrusted  with  this  great  power  of  discipline.  They  take  this 
abstract  and  rather  resultant  term,  discipline— of  course  discipline 
ought  surely  to  be  a  result  of  the  application  of  law  of  some  kind — 
they  take  that  abstract  term  and  say  that  should  be  left  for  the  fight- 
ing man.  Of  course,  the  Constitution  left  it  to  Congress  to  prescribe 
the  rules  of  discipline,  and  those  rules  are  law.  Let  discipline  be  left 
to  the  fighting  man,  but  let  it  be  discipline  governed  by  law. 

Now.  is  the  line  officer,  the  fighting  man,  any  more  competent  to 
determine  these  legal  questions?  Of  course,  they  divide  the  Army 
into  two  classes,  the  fighting  man  and  the  legal  man.  But  in  sucn 
armies  as  we  are  going  to  have,  are  we  justified  in  making  that  hard 
and  fast  distinction  between  the  law  man  and  the  so-called  fighting 
man!  I  will  assure  you  that  I  saw  the  law  man  in  the  battle  line, 
in  quite  dangerous  positions,  and  I  saw  manj^  fighting  men  as  safe 
from  the  zone  of  operations  as  we  are,  sitting  right  here.  Let  us  look 
at  this  argument  straight.  Gen.  Pershing  himself,  commanding  gen- 
eral of  the  A.  £.  F.,  was  in  no  more  danger  than  you  are  here,  except 
when,  occasionally,  he  did  go  to  the  battle  line  to  inspect  some  organi- 
zation. The  headquarters  of  the  A.  E.  F.  never  saw  an  air  raid.  It 
was  not  in  the  danger  zone  half  as  much  as  Paris  was.  It  was  abso- 
lutely free  from  it,  as,  in  fact,  it  ou^ht  to  have  been ;  and  the  very 
ofcneral  who  is  chairman  of  the  committee  that  made  this  report.  Gen. 
Keman,  was  sitting  away  back  at  Tours,  150  or  200  miles  from  the 
nearest  gun,  and  he  never  heard  or  saw  a  gun. 

Now,  are  we  not  paying  too  much  attention  to  mere  labels?  We 
had  200,000  officers  in  this  Army.  Of  the  old  Regular  officers  there 
were  somewhere  between  8,000  and  10,000,  and  we  will  presume 
that  some  two  or  three  thousand  of  them  had  heard  a  bullet,  and  that 
is  about  all.  Then  we  took  the  other  190,000  from  civil  life  and 
we  divided  them  up  into  line  and  staff;  and  one  lawyer  belongs  to  the 
line  and  another  belongs  to  the  staff.  Now,  Mr.  Chairman,  I  am  not 
going  to  concede  that  merely  because  you  label  this  new-made  officer 
a  ^hne  officer,"  he  becomes,  ipso  facto,  qualified  to  pass  upon  all 
these  questions  of  discipline  so-called,  unregulated,  or  unadvised. 


288  ESTABLISHMENT  OF  MILJTART  JUSTICE. 

or  uninformed,  or  anything  else.  It  does  not  set  anybody  any- 
where. But  what  this  report  is  really  predicated  on  is  the  sharp 
distinctions  between  the  professional  and  the  nonprofessional  officer^ 
I  think.  The^  are  talking  about  the  old-time  army,  where  the  man 
who  served  with  troops  was  supposed  to  be  this  rough-and-ready 
soldier  who  was  ready  to  fire  at  any  minute,  who  served  with  his 
troops  all  the  time,  and  who  knew  nothing  but  his  troops.  Well, 
I  say  I  think  one  of  our  great  mistakes  is  that  we  adopt  and  main- 
tain in  time  of  peace  a  system  that  always  falls  down  in  time  of 
war  because  it  was  not  made  for  war.  Our  Army  systems  are  not 
made  for  war,  that  is  certain.  Every  time  we  have  a  war  they 
have  to  change  the  whole  scheme  of  things,  and  if  we  are  going  back 
to  this  system  that  they  seem  to  think  was  fine  for  the  Regular 
Army — ^I  do  not,  but  they  seem  to  think  so — ^this  old-type  sort  of 
mercenary  establishment,  the  old  school,  then  when  we  come  to 
war  again  I  will  assure  you  that  the  Senate  and  the  House  will  try 
to  remodel  the  thing  after  war  has  begun. 

Senator  Chamberlain.  Has  this  archaic  system  of  the  Armj  had 
much  to  do  with  the  prevention  of  young  civilians  enlisting  m  the 
Army* 

Mr.  Ansell.  I  have  no  doubt  of  that.  I  believe  I  have  always 
been  a  little  closer  in  touch  with  civil  thought,  for  one  reason  or 
another,  than  the  ordinary  orthodox  Regular  Army  officer.  I  am 
orthodox  enough.  The  time  will  come  when  vour  boy  and  mine  are 
going  to  war.  I  think  about  it  a  ^reat  deal.  I  want  mine  to  ^ 
to  war,  and  they  are  going;  but  I  shall  feel  very  much  better  satis- 
fied with  any  system  of  military  instruction  that  you  are  going  to 
have  if  I  know  that  when  these  youngsters  of  mine  or  yours  come  to 
camp  for  instruction  or  for  battle  training  they  are  going  to  be  met 
rather  sympathetically,  and  by  a  set  of  men  who  know  that  they 
are  citizens,  that  they  are  not  this  professional  tjrpe  of  soldier.  If 
one  should  go  absent  without  leave  for  two  hours,  1  do  not  want  him 
sent  to  the  penitentiary  or  to  a  disciplinary  barracks  for  26  years. 

Senator  Chamberlain.  I  know  that  the  civilian  point  of  view  has 
been  obtained  from  observations  at  near-by  garrisons.  A  young 
civilian  goes  there,  or  the  father  or  mother  of  a  civilian  goes  there, 
and  finds  your  soldier  doing  menial  duty,  waiting  upon  an  officer, 
holding  a  horse  at  the  door,  standing  around  until  the  officer  is  ready 
to  go,  and  the  general  impression  is  that  the  soldier  is  acting  as  a 
servant,  and  they  go  away  from  there  and  report  that  to  the  civilian 
population.     Have  you  not  found  that  so? 

Senator  Lenroot.  Absolutely. 

Mr.  Ansell.  While  I  was  at  West  P6int  there  was  a  verv  decided 
effort  made  there — I  can  not  say  that  it  succeded,  because  I  can  not 
recall — to  bar  the  enlisted  man,  when  accompanied  by  a  woman — 
that  is,  a  soldier  when  walking  with  his  girl  or  a  married  soldier 
with  his  wife — from  the  front  walks,  and  to  make  them  go  through 
the  alleys.  I  served  right  here  at  Washington  Barracks  as  a  mere 
boy  when  this  order  was  issued.  During  the  parade,  the  daily  cere- 
mony, ever\^body  from  Washington  could  come  there,  everybody, 
and  could  stand  on  the  front  walks  and  observe  the  parade,  but  the 
soldiers  had  to  confine  themselves  to  back  alleys,  etc.  Now,  that  is 
not  going  to  do.     I  will  tell  you  this.  West  Point  is  one  of  the  great- 
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est  institutions  in  this  world,  it  is  second  to  none  as  a  military  in- 
stitution, but  it  has  its  very  serious  faults.  It  inculcates  these  wrong 
views,  I  think,  in  our  officers.  We  West  Point  men  do  establish 
the  system,  the  standards,  of  our  Army.  There  are  only  about  30 
per  cent  of  us  of  the  old  Kegular  Army,  but  for  reasons  that  may 
be  well  appreciated,  we  establish  the  standard  of  the  Army.  The 
others  conform. 

Now,  I  can  recall  how  this  thing  struck  me  as  a  cadet.  Here  was 
an  enlisted  man,  well-dressed — because  they  have  to  be  well-dressed 
there — soldierly,  walking  a  sentry  post  up  there,  as  you  have  seen. 
They  puard  the  institution  on  the  river  front.  I  remember,  when  I 
was  a  fourth  classman,  asking  an  upper  classman  for  some  direction, 
and  he  said, "  Go  ask  that  bum."  Seeing  that  I  did  not  know  what  he 
meant,  he  said,  "That  bum  soldier  over  there" — ^the  enlisted  man 
walking  the  post.  It  was  quite  common,  I  found  out  afterwards,  for 
the  young  gentlemen  at  the  Military  Academy  in  training  to  become 
officers  to  refer  to  the  enlisted  men  as  "  bums."  I  understand  that  it 
is  claimed  that  the  word  is  a  derivative  of  "  bombardier,"  and  they 
were  bombardiers  who  formerly  guarded  the  post ;  but  I  can  only  say 
that  too  frequently*  the  suggestion  was  of  the  lower  order  of  things. 
Now,  there  ought  not  to  be  that  kind  of  spirit.  Of  course,  we  are 
not  talking  about  social  equality  and  that  sort  of  thing.  That  is  not 
the  point.  Of  course  not.  But  we  want  a  considerateness  on  the 
part  of  the  officer  for  the  enlisted  man  and  a  complete  realization  that 
an  enlisted  man  is  doing,  at  a  far  greater  risk  and  disadvantage,  just 
what  the  officer  is  doing;  he  is  serving  as  a  citizen  and  performing  a 
military  duty  as  a  citizen,  and  we  ought  to  look  out  for  him.  As  I 
say,  the  whole  fault  with  the  Kernan  report  is  that  it  does  not 
visualize  the  fact  that  our  armies  are  and  must  be  armies  of  citizens. 

Now  look  at  this  report,  gentlemen.  It  bears  careful  perusal.  It 
is  well  written,  succinctly  stated.  But  do  you  notice  that  they  say  it 
was  necessary  to  have  all  these  courts-martial  and  all  these  long  pun- 
ishments because  our  men  were  green  men  and  it  was  necessary  to 
whip  them  into  shape  as  soldiers  in  just  a  few  months?  Of  coui-se^  it 
was  necessary  to  make  the  best  soldiers  out  of  them  possible  in  a  few 
months.  But  does  not  the  whole  report  proceed  upon  the  predicate 
that  we  got  discipline  through  terrorism  ?  Of  course  it  does.  And 
jou  do  not  get  discipline,  in  any  rightful  sense  of  that  temi,  through 
terrorism.  Whatever  discipline  we  ^ot,  I  will  assure  you,  into  the 
Army  of  the  United  States  during  this  war,  was  discipline  that  was 
based  upon  a  high  regard  for  citizenship.  The  quality  of  the 
American  Army,  its  fighting  quality,  was  an  incident  of  the  appre- 
ciation of  its  citizenship.  The  Army  of  the  United  States  in 
France  had  a  spirit  that  was  second  to  the  spirit  of  no  army  that 
this  world  has  ever  seen. 

Now,  you  can  not  make  anybody  believe  that  that  spirit  was  put 
into  those  men  in  the  few  months'  time  they  were  in  training  camp. 
It  was  not  put  there  by  terrorization.  It  was  an  antecedent,  based 
upon  moral  considerations  and  appreciations;  it  was  not  pumped 
into  them  in  a  few  months  in  the  training  camp. 

Senator  Chamberlain.  Do  you  remember  the  story  of  the  little 
sergeant  major  from  the  Argonne,  who  said  that  a  mao  t'^ld  a  false- 
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hood  if  he  said  that  he  was  not  afraid  when  he  went  over  the  top; 
and  he  said,  "  Whenever  I  felt  afraid  of  getting  afraid,  I  thought 
of  the  folks  at  h(  me  "? 

Mr.  Ansbll.  Yes,  Senator.  I  am  not  going  to  confess  that  the 
thing  that  makes  me  stand  up  in  front  of  a  bullet  is  the  fact  that 
somebody  has  terrorized  me,  Senator.  That  is  not  so.  It  is  a  differ- 
ent quality  from  that. 

I  will  lay  it  down  as  a  fundamental  proposition,  and  I  think 
everybody  here  will  agree  with  me,  that  you  do  not  get  discipline 
through  fear.  Of  course  vou  have  got  to  punish  men,  but  to  set 
out  to  get  discipline  by  trying  evei'y  man  who  has  violated  the  i*egii- 
lations,  and  giving  him  a  maximum  punishment,  will  never  do. 
The  higher  the  appreciation  the  soldier  has  for  his  citizenship,  the 
closer  he  sticks  to  his  duty.  Our  successful  soldier  will  ever  be 
actuated  by  patriotism  rather  than  the  fear  of  his  officer.  When 
we  come  to  rely  upon  terrorism  to  win  battles,  then  we  shall  have 
dropped  to  the  point  where  we  have  got,  in  fact,  an  army  of  cowards, 
who  have  never  won  anything  yet. 

Just  see  how  far  these  Kernan  gentlemen  will  go,  Mr.  Chairman. 
They  say  that  disobedience  of  orders  is  disobedience  of  orders  re- 
gardless of  the  character  of  the  order,  the  time,  the  place,  or  the 
circumstances  of  its  commission.  Now,  is  that  reasonable?  Are  we 
going  to  legislate  upon  any  such  proposition  as  that?  Is  Congress 
going  to  permit  the  Army  to  be  governed  upon  any  such  lawless, 
senseless  principle  as  that?  We  have  these  cases.  A  young  soldier 
guarding  a  park  of  artillery  down  in  southwest  Texas,  exhausted, 
and  having  just  come  out  of  the  hospital,  still  sick,  sat  down  on  post, 
as  he  ought  not  to  have  done,  and  fell  asleep.  The  nearest  Geraian — 
so  far  as  I  know,  the  nearest  enemy — was  4,000  miles  away,  with  the 
Atlantic  Ocean  between.  To  be  sure,  it  was  necessary  to  guard  those 
guns.  It  w^ould  probably  be  far  better  done  by  watchmen,  but  we 
can  train  soldiers  that  way.  Now,  to  sentence  that  nian  to  death, 
Mr.  Chairman,  simply  upon  this  hard  and  fast  principle  that  sleep- 
ing on  post  is  sleeping  on  post,  no  matter  where  it  is,  I  say  is  incon- 
sistent with  our  natural  sense  of  justice  and  what  military  necessities 
require. 

They  say  that  this  boy  who  would  not  give  up  his  cigarette  must 
be  most  severely  punished,  because  disobedience  of  orders  like  that 
will  grow  like  canker  or  gangrene  throughout  the  military  establish- 
ment. Now,  thitt  sounds  all  right;  but  it  is  predicated  upon  the 
idea  that  we  have  got  a  set  of  people  who  are  set  like  tinder,  ready 
to  catch  fire  from  every  bad  breeze  that  blows  in  an  army — and  yon 
know  that  we  have  not !  Men  do  not  want  to  disobey  orders.  Take 
that  same  man  up  against  a  German,  after  he  has  been  given  some 
instruction  as  a  soldier,  and  if  you  went  and  told  that  man  to  charge 
the  German,  or  to  shoot  at  a  German,  or  to  advance  on  a  machine- 
gun  nest,  and  then  he  deliberately  and  knowingly  and  intentionally 
refused  to  do  it.  why,  to  say  that  that  case  is  such  as  that  case  was 
up  here  in  the  New  Jersey  camp  is  quite  absurd. 

They  speak  contemptuously  of  a  soldier,  however  new  he  may  be 
in  the  Army,  following  the  natural  human  impulse  and  inclination, 
or  human  sentiments.  They  say,  and  they  are  quoting  the  War  De- 
partment for  this,  "  Why,  are  you  going  to  let  a  man  go  home  to  see 
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his  sick  mother,  or  a  dying  brother,  and  let  him  stay  two  or  three 
days,  and  then  not  sentence  him  to  death  when  he  conies  back?  If 
so,  the  Army  will  disintegrate,  and  the  instinct  will  be  far  greater, 
when  you  get  in  front  of  the  Germans,  not  to  charge  a  German 
trench."  In  other  words,  let  a  soldier  follow  the  ordinary  human 
impulse  or  sentiment  in  the  least  degree,  you  must  not  take  that 
sentiment  or  impulse  into  account  in  the  least  degree  as  an  extenu- 
ating circumstance.  Sentiment  is  apt  to  be  good;  it  should  not  be 
crushed  out;  it  should  simply  be  directed. 

I  do  not  think  that  our  Army  can  ever  take  its  proper  place  in  the 
affections  of  the  people  if  you  are  going  to  have  a  set  of  Army  officers 
who  are  strict  adherents  to  the  theory  that  if  I  am  impelled  to  go 
home  to  see  my  dying  mother,  and  those  are  the  facts,  conceded,  after 
I  get  back  I  should  be  shot,  and  that  the  great  call  of  the  human 
heart  is  not  to  be  considered  as  an  extenuating  circumstance.  That 
is  too  hard  and  fast.  I  have  already  told  you  that  this  report  largely 
consists  of  a  legal  argument  to  the  effect  that  you  gentlemen — I 
mean  the  Congress  of  the  United  States — can  not'  create  a  court  of 
appeals.  Now,  consider  the^  clause  of  the  Constitution  itself,  and  I 
do  not  think  that  the  question  admits  of  any  dispute  or  argument. 
You  have  just  as  much  right  to  create  a  superior  military  court  as 
you  have  tne  summary  court.  You  have  just  as  much  right  to  create 
this  military  court  of  appeals  as  you  have  the  general  court-martial. 
And  certainly  everybodv  has  known  from  the  l)eginning,  and  the 
Supreme  Court  of  the  United  States  has  said  time  and  time  again, 
that  courts-martial  of  the  United  States  are  purely  the  creatures  oi 
Congress,  as  you  make  them,  whatever  you  make  them.  You  may 
have  one  kind  of  court  or  ten  kinds  of  court;  you  may  vest  final 
jurisdiction  in  the  summarv  court  or  the  spexiial  court  or  the  general 
court,  or  you  can  vest  final  jurisdiction  in  an  appellate  court. 
Really,  that  is  not  worth  arguing,  although  seven  pages  of  this  report 
is  taken  up  with  that  proposition. 

Tliey  say  that  you  must  not  divorce  discipline  from  the  hands  of  the 
commanding  general.  I  have  never  insisted  that  you  should.  I 
have  only  insisted  that  the  disciplinary  measures  that  are  to  be  han- 
dled by  a  commanding  general  should  be  regulated  by  the  law  of  the 
land. 

Now,  that  whole  report  is  right  in  theorv  with  that  celebrated 
editorial  that  appears  in  the  Congressional  Record  of  February  15 
last,  I  think  it  was,  taken  from  the  Chicago  Tribune,  read  into  the 
Kecord  by  the  present  distinguished  chairman  of  the  House  Com- 
mittee on  Military  Affairs,  evidently  expressive  of  his  views,  at  the 
request  of  the  Judge  Advocate  General  of  the  Army  of  the  United 
States-  The  editorial  is  very  brief,  indeed,  but  it  speaks  a  volume.  It 
is  the  text  of  this  Keman  report;  it  is  the  text  of  the  War  Depart- 
nient  attitude.  I  say  that  this  committee's  report  proceeds  exactly 
along  the  line  of  this  editorial,  which  I  believe  was  expressive  of 
the  views  of  the  gentlemen  in  the  other  House,  and  which  I  want  to 
read  here,  because  it  is  brief.     [Heading:] 

ARMY   DISCIPLINE. 

**  For  I  am  a  man  under  authority,  having  under  myself  soldiers ;  and  I  say 
U>  this  one.  Go,  and  he  goeth ;  and  to  another,  Come,  and  he  cometh ;  and  to  my 
servant  Do  this,  and  he  doeth  It"     (St.  Matthew,  vii,  9.) 
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When  a  soldier  ^oe^)  al>sent  without  leave,  denerts  his  post  of  duty  to  sei'  a 
dyinj?  father,  he  dot  s  so  because  his  own  personal  desires  are  stronpjer  than  his 
sense  of  nrsponslbility  to  his  country.  It  may  he  a  hard  thing  to  give  up  seeing 
a  dying  father,  but  It  is  a  harder  thing  to  give  up  running  away  in  the  face  <»f 
the  enemy. 

That  is  what  military  justice  is  about.  The  sole  preoccupation  of  an  Army, 
wherever  it  Is,  Is  to  train  its  men  and  keep  th(  m  trainetl  to  obey  the  will  of 
the  commander  under  the  most  trying  possible  circumstances,  and  serve  the 
will  of  the  nation.  If  disobedience  had  been  tolenited  in  the  United  States, 
our  Army  in  Kuroi)e  would  not  have  captured  the  St.  Mlhiel  salient  nor  foujrht 
six  weeks  in  the  Argonne. 

The  reason  that  the  National  Guard  made  good  in  this  war  and  failed  hi  onr 
l)revIous  wars  was  that  from  the  time  it  was  Inducted  into  the  Federal  v.nia' 
It  was  subjected  to  Kegular  Army  discipline.  In  previous  wars  it  kept  it^  own 
**  discipline." 

An  Army,  to  l)e  succe.ssful  in  the  tleld,  must  from  the  moment  it  begins  to 
train  at  home  have  ab.*^olute  control  of  its  discipline.  The  eomman(!ing  general 
Is  everything.  He  must  bear  the  thret*  keys.  He  nnisl  have  final  c*«)ntA-id.  He 
must  be  the  judiciary,  the  legislature,  and  the  executive.  If  he  were  not,  he 
would  not  have  an  army.    He  would  have  a  collection  of  armed  Individual. 

It  so  hapi)ens — and  I  looked  it  up — ^that  the  text  of  this  editorial 
is  the  statement  made  by  the  centurion  when  he  came  to  Christ  at 
Capernaum  and  apologetically  asked  Christ  to  save  his  child,  saying, 
"  I  represent  the  power  of  the  whole  Eoman  Empire,  and  yet  over 
these  moral  and  spiritual  things  I  have  no  control,  and  you  have  5?o 
mucli."  That  was  the  Roman  theory,  to  say  to  the  soldier,  "  Go,  and 
he  goeth,"  and  to  another,  "  Come,  and  he  cometh ;  "  and  the  centurion 
had  absolute  control.  We  found  the  Roman  theory  in  the  German 
Army ;  hard  and  fast  iron  discipline.  And  yet  that  German  Army 
was  fairly  pitted — more  than  fairly  pitted — against  the  liberal  armies 
of  the  world,  especially  our  own,  when  our  Army  was  not  the  best 
equipped  army — w^hen  it  was  not  the  best  led  army  from  the  stand- 
point of  professional  soldiers;  but  we  saw  that  kind  of  discipline 
pitted  against  this  higher  appreciation  and  conception  that  an  Ameri- 
can soldier  has  of  his  duty  as  a  soldier,  and  we  saw  the  resiilt. 

We  overcame  the  German  troops  in  front  of  us,  not  because  we 
had  had  this  long  svst^m  of  Regular  Army  training  and  this  hard 
and  fast  discipline,  but  because  of  these  other  qualities  that  I  have 
referred  to ;  and  we  succeeded,  to  an  extent,  in  spite  of  the  syst4?m  of 
discipline  that  we  had  and  not  because  of  it.  We  succeeded,  in  a 
word,  because  of  the  Ameriam  spirit  that  those  men  took  there  with 
them.  It  was  because  of  the  spirit  and  not  because  of  this  hard  and 
fast  senseless  discipline  that  we  won  against  the  Romano-German 
methods. 

The  gentlemen  apiin  in  their  report  referred  to  the  fact  that  the 
new  Army  officer  is  responsible.  Responsible  for  what.  I  do  not 
know,  because  the  repoit  is  an  approval  of  the  result  of  the  admin- 
istration. But  as  I  said  the  other  morning,  conceding  harsh  punish- 
ments, the  statement  is  not  so;  and  even  if  it  were  so,  we  ought  not 
to  have  a  system  that  permits  a  new  officer  to  abuse  his  force.  It 
should  be  controlled  by  law  rather  than  by  the  untrained  judgment 
and  unrestrained  power  of  this  new  man. 

But  I  said  that  the  fact  was  that  the  convening  authorities  were 
not  untrained  officers;  they  had  the  autliority;  and  they  ought  not 
to  pass  the  buck  to  any  new  offii  er. 

The  Kernan  board  say  that  thev  have  actually  heard  from  '255 
officers,  and  that  rather  iViore  than  half  of  those  officers  appi'oved  of 
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the  system,  and  that  the  old  officers  in  the  service  in  large  percentage 
approve  of  it,  and  that  the  other  officers  go  from  absolute,  flat  dis- 
approval to  a  mild  approval  or  disapproval.  Of  course  the  gentle- 
men of  the  Kegular  Establishment  who  have  been  trained  to  this  sys- 
tem do  approve  in  large  percents^,  but  this  is  a  fact,  and  is  one  that 
speaks  loudly:  You  take  an  o^er  at  his  retirement  time,  or  an 
officer  after  he  has  retired — a  Regular  officer — and  see  what  he  says 
about  it.  You  will  find  him  quite  a  liberal-minded  man.  He  has 
got  back  into  civil  life;  he  is  no  longer  in  the  hiei*archy  and  sub- 
ject to  it;  he  has  taken  a  calm  survey  of  his  life's  work.  If  they 
ave  255  lettei-s  from  officers  of  the  Army  at  large,  I  have  got  seven 
times  that  many  letters  from  officeiis  of  the  Army  at  large  and  very 
nearly  that  manj'  letters  from  officers  of  the  Re^lar  Army  on  the  re- 
tired list  and  who  are  about  to  go  on  the  retired  list,  saying  that 
something  ought  to  be  done  about  this  system.  The  board  say  that 
it  is  noticeable  that  the  gentlemen  who  have  been  on  the  battlef  ront, 
out  of  these  255  officers,  advocate  the  present  system  because  th^y 
have  seen  how  necessary  it  was 'to  have  this  German  hard  and  fast 
system  applied  to  our  troops.  If  that  is  so,  if  they  saw  on  the  battle- 
field how  necessary  it  was,  they  must  have  seen  it  through  observing 
the  derelictions  of  our  men.  Now,  we  did  not  have  that  kind  of 
wholesale  dereliction  on  the  battlefield.  I  went  over  to  Europe  and 
commanding  generals  there  argued  with  me  that  they  had  to  have 
more  power  to  shoot  men,  and  I  said  to  one  of  them :  "  It  seems  to 
me  that  I  must  infer  from  your  insistence  that  for  the  first  time  we 
have  an  army  with  a  very  considerable  number  of  cowards  in  it." 
"  Xo,  no ;  nothing  of  that  kind."  "  Where,  then,  is  the  necessity  for 
this  thing  ?  "  Then  they  began  to  tell  me  about  our  allies,  how  our 
allies  took  men  and  stood  them  up  and  shot  them  before  breakfast. 
And  I  investigated  our  allies'  administration  in  that  respect,  and 
it  did  not  bear  out  that  statement  at  all.  When  I  came  back  from 
Europe,  I  said  to  the  Secretary  of  War  that  an  enlisted  man  of  our 
Army  has  poorer  protection  than  the  enlisted  man  in  any  army 
with  which  we  were  asociated.  It  is  true.  A  man  could  not  be 
executed  in  the  French  Army  by  a  commander  in  the  field  in  this 
ruthless  way.  It  was  passed  upon  by  the  supreme  authorities  of 
the  land. 

I  have  already  adverted  to  the  fact  that  the  report  concludes,  fol- 
lowing Col.  Wigmore's  letter,  as  you  remember,  that  if  you  loosen  up 
on  this  system  of  discipline,  as  you  call  it,  you  are  bound  to  have 
bolshevism.  That  is  the  bugaboo  now.  There  will  never  be  a  bit  of 
reform  or  a  bit  of  progressive  legislation  proposed  but  that  the  people 
who  insist  on  being  static  will  label  it  bolshevism. 

Senator  Chamberlain.  The  only  indication  of  bolshevism  in  the 
American  Army  that  I  have  seen  comes  from  the  mouths  of  the  men 
who  have  been  unjustly  punished  in  Europe,  and  they  are  very  bitter 
at  the  treatment  they  received. 

Mr.  Ansell.  Of  course,  if  it  is  as  reactionary  as  I  have  said  it  is, 
and  there  ever  should  be  bolshevism,  I  think  logically  we  could  at- 
tribute the  bolshevistic  spirit  to  the  oppressive  treatment.  Now,  the 
jdea  of  Mr.  Wigmore  coming  along,  and  in  the  spirit  which  this  re- 
port adopts,  saying  that  that  is  the  way  they  nave  in  bolshevist 
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armies,  and  that  this  will  lead  to  bolshevism.  Does  anybody  be> 
lieve  that  bolshevism,  or  whatever  else  it  is  indicating  lawlessness 
in  Bussia,  is  due  to  too  much  liberalism  and  too  much  democracy,  to 
too  high  a  regard  upon  the  part  of  the  officers  of  their  Army  for  the 
enlisted  man?  Is  bolshevism,  this  great  upheaval,  or  whatever  it  is, 
tpaceable  to  an  overdose  of  liberalism  or  is  it,  indeed,  traceable  to  the 
fact  that  it  is  a  break  up  of  the  old  reactionary  system  that  they  have 
had  there?         . 

It  is  not  a  fair  argument  to  come  here  and  argue  against  the  bill 
that  if  you  require  discipline  t/)  be  regulated  according  to  law, 
the  consequence,  must  be  bolshevism.  It  is  one  of  those  arguments 
ad  hominem,  and  a  foolish  one  at  that. 

I  got  a  letter  yesterday  from  a  New  York  lawyer.  It  was  in  reply 
to  a  postal  card  I  had  sent  out  asking  the  American  Bar  Association 
would  they  please  be  careful,  in  passing  upon  the  report  of  that  bar 
association  committee,  so  that  the  American  bar  might  not  be  said 
to  espouse  the  retention  of  this  system,  and  this  New  York  lawyer 
wrote  a  letter.  He  said,  "  Oh,  I  will  admit  that  lawyers  have  a  great 
influence;  but  it  may  not  be  in  the  direction  you  want  it  in.  We  have 
got  bolshevism  on  every  hand,  and  the  whole  country  is  lawless,  and 
we  have  got  to  come  out  and  show  people,  and  if  necessary  we  have 
got  to  hang  them.  There  is  going  to  he  a  terrible  time,  it  is  certain. 
That  is  the  line  of  reform  we  want  in  this  country,  and  more  and 
more  needed." 

Well,  that  is  his  view  of  it.  When  I  was  discussing  point  Xo.  1  the 
other  morning,  I  had  started  on  showing  this  committee  the  spirit 
with  which  that  revision  of  1916  was  undertaken.  I  had  put  in  one 
exhibit,  but  I  was  switched  off,  as  I  have  been  very  frequently- 
switched  off  of  my  own  accord — ^to  another  subject,  before  I  put  in 
another  exhibit,  which  I  would  like  to  do  now.  I  think  it  is  very 
brief.  It  is  just  Fome  statements  made  by  the  Judge  Advocate  Gen- 
eral and  the  Secretary  of  War  before  the  committee,  to  show  conclu- 
sively that  they  rejected  absolutely  the  liberalization  of  this  system 
at  this  time,  as  they  still  do. 

I  desire  to  thank  this  committee  for  their  extreme  patience  in  hear- 
ing me,  and  their  extreme  courtesy  at  all  times.  I  have  had  a  full 
and  fair  hearing,  and  I  want  to  thank  you  for  your  interest  and  at- 
tention. 

Senator  Lenroot.  We  are  very  much  obliged  to  you. 

Senator  Chamberlain.  May  I  suggest  the  names  of  some  other 
witnesses  whom  we  would  like  to  hear? 

Senator  Lenroot.  Yes. 

Senator  Chamberlain.  There  is  a  gentleman  here  from  Detroit, 
who  served  as  an  enlisted  man  through  the  war,  and  had  some  experi- 
ence of  court-martials.    Can  we  hear  him  on  Monday? 

Senator  Lenroot.  Are  you  going  away,  Mr.  Thomas? 

Mr.  Thomas.  I  have  been  very  anxious  to  go.  I  have  been  waiting: 
over,  Senator,  in  order  to  make  my  statement. 

Senator  Lenroot.  On  Tuesday,  then,  we  will  hear  you. 

Senator  Chamberlain.  There  is  also  Col.  Chantland,  of  the  De- 
partment of  Justice.    Will  you  hear  him  ? 

Mr.  Ansell.  Mr.  Chantland  is  away,  and  will  not  be  back  for  over 
a  week. 
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Senator  Lenroot.  We  will  hear  you,  then,  Mr.  Thomas,  on  Tues- 
day at  10  o'clock. 

Senator  Chamberij^in.  Mr.  Thomas,  I  would  say,  did  not  come 
here  to  testify.  He  was  here  in  Washington  on  some  business,  and  I 
met  him  and  was  talking  to  him.  I  thought  the  conmiittee  would  be 
interested  to  hear  him. 

(Thereupon,  at  12.30  o'clock  p.  ra.,  the  subcommittee  adjourned 
until  Tuesday,  September  2,  1919,  at  10.80  a.  m.) 
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TUESDAY,  SEFTEMBEB  2»  1010. 

United  States  Senate, 

SuBOOMMnTEE  ON  MILITARY  AfFAIBS, 

Washinffton,  Z>.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations  in  the  Capitol,  at  10.30  o'clock 
a.  m.,  Senator  Francis  E.  Warren  presiding. 

Present,  Senators  Warren  (chairman)^  Lcnroot  and  Chamberlain. 

Senator  Lenroot.  Last  Saturday  mommg,  I,  as  acting  chairman  of 
this  subcommittee,  sent  a  note  to  Secretary  Baker  statmg  that  these 
hearings  were  going  on,  and  that  I  would  be  glad,  if  he  desired,  to 
have  a  representative  of  the  department  present  at  the  hearings, 
and  that  the  committee  would  be  glad  to  hear  such  persons  as  he 
might  suggest,  and  at  his  convenience  we  will  be  glad  to  have  him 
appear  before  the  committee.  I  had  from  him  this  momine  a  letter 
in  reply,  which  I  will  present  for  insertion  in  the  record  at  this 
point. 

(The  letter  referred  to  is  here  printed  in  the  record  in  full  as  fol- 
lows:) 

Wab  Depabtment, 
Washinffton,  Auguttt  SO,  1919. 

My  Dear  Senatob  Lenboot  :  I  have  Just  receivetl  your  courteous  note  of  this 
morning  informing  me  of  the  hearings  before  the  subcommittee  appointed  to 
consi^^er  t^e  Chamberlain  bill  proposing  to  revise  the  court-mar' ial  law. 

I  should  be  very  grateful  if  the  clerk  of  the  subcommittc?e  could  be  Instructed 
to  supply  me  \iith  copies  of  the  testimony  as  rapidly  as  possible,  so  that  my 
a.s!)ociates  and  I  can  have  the  benefit  of  the  suggestions  made.  At  the  con- 
venience of  the  con^mittce  I,  of  course,  desire  to  have  Gen.  Crowder,  Gen. 
Krp$;er,  and  Grn.  Kernan  appear  as  witnesses,  and  I  should  be  glad  also  to 
Iiorsonally  appear  at  the  convenience  of  the  committee,  though,  perhaps  my 
appearance  had  better  come  In  the  latter  part  of  the  hearings  rather  than  in 
the  earlier  part  of  them,  so  that  any  matters  which  the  committee  has  before  It 
affecting  orders  Issued  by  me  will  be  fully  disclosed  and  can  be  properly  dis- 
cussed. My  own  attention  to  the  court-martial  attention,  of  course,  has  been 
sufiervlsory  rather  tlian  executive,  and  on  the  general  question  of  modifications 
proposed  the  suggestions  of  those  who  have  been  operating  the  present  system 
will  have  to  be  relied  upon  for  detailed  discussion. 
Ck>rdlally,  yours,  r 

Newton  D.  Bakeb, 

Secretary  of  War, 

STATEMENT  OF  MB.  W.  B.  THOMAS. 

Senator  Warren.  I  understand  that  we  have  as  a  witness  before 
the  committee  this  morning  Mr.  Thomas.  Will  you  give  your  full 
name  to  the  stenographer,  Mr.  Thomas? 
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Senator  Chamberlain.  May  I  make  this  statement  for  the  record? 
Mr.  Thomas  was  incidentally  introduced  to  me  some  days  ago,  and 
I  ascertained  that  he  had  participated  more  or  less  in  court-martial 
trials  in  France  as  an  enlisted  man,  and  I  asked  him  if  he  would 
come  before  the  committee  while  he  was  here  to  give  his  views  upon 
the  whole  subject,  from  the  viewpoint  of  an  enlisted  man  and  from 
the  viewpoint  of  one  who  had  participated  in  trials  by  court-martial 
and  he  is  here  in  pursuance  of  that  suggestion. 

Senator  Warren.  What  organization  were  you  connected  with, 
Mr.  Thomas? 

Mr.  Thomas.  I  was  a  private  in  Company  F  of  the  Sixteenth 
Engineers,  railway,  that  being  one  of  the  first  10  regiments  that  was 
organized  in  the  Reserves  after  the  United  States  declared  war, 
organized  for  the  purpose  of  proceeding  immediately  to  France  for 
various  engineering  construction  work,  and  organized  of  picked 
men  who  would  be  of  the  kind  that  could  gp  without  a  great  deal  of 
preliminary  training;  men  of  sufficient  poise  and  character  to  take 
part  in  the  work  that  was  required  of  them  without  having  to  be 
trained  for  a  long  time. 

I  would  like  to  state  that  the  enlisted  personnel  of  the  regim^t 
was  a  very  unusual  one ;  it  was  of  very  high  class. 

Senator  Chambbriain.  Will  you  tell  the  committee  who  you  are 
and  what  your  business  was  and  where  you  were  located,  and  how 
you  happened  to  go  there  ? 

Senator  Warren.  I  was  just  about  to  make  that  inquiry;  because 
in  those  engineer  regiments  they  were  looking  for  those  who  were 
experienced  in  various  lines. 

Mr.  Thomas.  Yes;  picked  men.  I  am  a  lawyer  by  profession,  of 
about  25  years'  experience,  and  of  average  standing,  and  of  average 
ability,  I  presume,  and  I  had  a  very  fair  practice. 

Senator  Chamberlain.  Whereabouts? 

Mr.  Thomas.  At  Minneapolis.  I  practice  in  the  county  and  live 
in  Minneapolis. 

During  the  Spanish-American  War  I  resided  a  commission  in  the 
militia  and  enlisted  as  a  private  in  the  Third  United  States  Artil- 
lery, Regulars.  I  resigned  my  commission  in  the  militia  at  that  time 
because  the  militia  then  were  very  inefficient. 

I  served  for  about  six  or  seven  months  as  a  private  during  the 
Spanish  War  in  the  Third  Artillery,  Regulars,  and  then  was  given  a 
commission  in  the  Thirtv-fifth  Infantry,  and  served  with  them  in  the 
Philippines,  resigning  from  the  Army  in  1901.  On  the  outbreak  of 
this  war  there  were  many  reasons  which  the  committee  would  not 
be  interested  in,  the  details  of  which  I  need  not  go  into,  why  it  was 
very  advisable  for  me  to  so  into  the  Army.  The  conditions  in  Min- 
nesota were  such  that  I  felt  it  clearly  my  duty  to  do  everything  in 
my  power.  I  was  over  the  age  for  a  commission,  as  the  law  then 
stood,  but  I  was  within  the  age  to  cinlist  in  the  engineer  force,  and  I 
enlisted. 

We  went  to  France ;  left  some  time  in  July,  1917,  and  arrived  in 
France  about  the  middle  of  August — about  the  20th  of  August, 
1917 — ^and  I  was  there  until  this  spring. 

Shortly  after  we  had  gotten  there  nmnerous  charges  began  to 
be  brought  against  men  for  all  sorts  of  offenses,  and  within  a  little 
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while  it  got  out  among  the  enlisted  men  that  I  was  an  attorney  in 
civil  life,  so  that  I  became  very  popular  as  counsel  for  the  accused 
in  court-martial  cases.  The  present  Articles  of  War  make  no  dis- 
tinction between  an  officer  and  an  enlisted  man  in  actin<2;  as  counsel 
for  an  accused,  and  while  the  officers  attempted  in  every  way  to 
prevent  my  acting,  I  stood  m}'  ground  constantly  on  my  right,  under 
the  Articles  of  War,  until  an  occurrence  wliich  I  will  relate  later,  and 
insisted  on  acting  for  all  the  men  who  demanded  that  I  do  so. 

When  I  give  my  views,  gentlemen,  I  am  quite  sure  that  I  am 
voicing  the  opinions  of  the  enlisted  personnel  of  the  American  Ex- 
peditionary Forces;  I  lived  with  the  boys  two  years.  The  life  in 
the  Arnn'  is  much  more  intimate  than  even  in  an  affectionate  family. 
The  boys  live  together  and  know  ever}-  move  that  everyone  makes. 
Thei-e  could  be  no  closer  intimacy  than  is  in  the  barracks  of  a  com- 
pany under  the  conditions  that  we  had  in  France. 

One  case,  which  I  did  not  tiT  myself,  but  which  was  put  into  my 
hands  after  a  conviction  with  the  view  that  perhaps  something 
nii<Tht  be  done,  and  which  was  put  in  my  hands  not  by  the  man 
himself  but  by  his  friends  in  his  company  who  were  outraged  at 
the  injustice  that  had  been  done,  was  the  case  of  a  man  named 
O'Hara. 

Right  here  I  desii-e  to  state,  parenthetically,  that  just  before  leav- 
ing for  the  United  States  I  wjis  sent  to  the  hospital  in  France  with 
toosiiitis,  and  the  doctors  suspected  that  it  might  be  diptheria, 
which  was  then  rampant  there,  and  I  was  put  in  isolation  and 
everything  taken  away  from  me  that  I  had,  including  all  my  papers, 
and  I  never  got  them  back.  All  of  the  papei's  that  I  had  accunm- 
lated  as  counsel  for  couits-martial  were  lost  then,  and  I  have  to 
testify  entirely  from  memory. 

This  man  O'Hara  was  stationed  at  the  Engineer  replacement  camp 
at  Angers  as  a  casual.  There  were  fourteen  or  fifteen  thousand  men 
at  Angers  in  casual  camps,  and  the  system  was,  when  replacements 
were  needed  in  any  company  or  i-egiment  in  the  Engineer  Corps, 
a  demand  was  made  on  the  replacement  camp  for  so  many  men,  who 
were  then  selected  and  sent  out  to  fill  up  the  vacancies.  Men  were 
^ing  thi-ough  there  at  the  rate  of  2,000  or  3,000  a  day,  going  and 
wming,  and  they  were  all  strangers  to  each  other.  It  was  not  the 
same  as  where  men  were  in  their  own  companies  and  all  knew  each 
other.  The  men  were  all  strangei's,  and  no  man  was  interested  in 
anvbody  but  himself. 

This  man  O'Hara,  with  about  70  others,  was  sent  out  with  a  lieu- 
tenant as  replacement  to  a  regiment.  They  marched  down  to  the 
depot  in  Angres  in  heavy  marching  order,  with  all  their  things  on 
their  backs,  at  3  o'clock  in  the  morning.  After  marching  around 
there  for  a  while  looking  for  a  train,  the  lieutenant  took  them  into 
the  waiting  room  and  told  them  to  unsling  their  packs  and  wait 
there.  This  waiting  room  was  in  the  immediate  vicinity  of  the  eating 
room  in  the  station,  and  after  the  lieutenant  had  gone  out  the  men 
asked  the  sergeant  who  was  left  in  charge, "  How  about  getting  break- 
fast?" He  said,  "Certainly;  any  of  you  that  want  breakfast  go  in 
and  get  breakfast."  Some  of  them  did.  This  man  O'Hara  and  one 
other  went  in  and  sat  at  a  table  overlooking  the  tracks,  where  they 
kept  on  watch,  and  ordered  breakfast.    They  were  there  not  over  20 
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minutes,  and  when  they  came  out  their  outfit  was  gone,  and  they 
rushed  down  the  track  and  found  that  the  outfit  had  gone  on  a  French 
train,  not  on  the  train  they  were  expected  to  go  on,  but  a  French  train 
that  the  lieutenant  found  had  some  empty  cars  on  it,  and  the  lieu- 
tenant had  come  back  on  the  run  and  told  them  to  come  on  and  ^o, 
and  they  had  been  gone  six  or  seven  minutes  when  these  two  men 
came  out  of  the  restaurant. 

This  man  O'Hara  immediately  went  across  the  street  and  reported 
to  the  provost  marshal,  the  proper  procedure  for  a  man  in  his  condi- 
tion. He  was  given  three  jrears  and  a  dishonorable  discharge  and,  as 
far  as  I  know  is  now  serving  his  three  years.  He  was  when  I  left 
France ;  he  was  in  prison. 

Senator  Lenroot.  Were  the  facts  that  you  state  proven? 

Mr.  Thomas.  I  am  speaking  now  of  the  record.  I  am  speaking  not 
from  what  somebody  else  might  have  stated,  but  from  what  the  record 
showed,  and  the  whole  facts  shown.  He  was  charged  not  with  mi5«- 
ing  a  train,  but  with  disobedience,  the  disobedience  consisting  in  not 
i*emaining  in  the  immediate  vicinity.  Of  course,  any  lawyer  would 
understand  that  he  was  not  guilty  of  disobedience  at  all,  but  that  is 
what  he  was  charged  with. 

Senator  Warren.  Tell  us  something  about  the  trial.  What  was 
he  charged  with,  and  who  constituted  the  court? 

Mr.  Thomas.  That,  sir,  I  do  not  know.  In  that  particular  case  the 
record  was  given  to  me  to  examine,  but  I  did  not  represent  the  man 
on  his  trial.  The  record  was  given  to  me  to  see  if  something  could  not 
be  done  on  appeal,  and  I  did  write  a  communication  or  two  about  it, 
but  got  no  satisfaction. 

Senator  Warren.  You  looked  the  case  over  to  see  if  the  man  was 
guilty  ? 

Mr.  Thomas.  Yes,  sir;  and  I  personally  was  not  acquainted  with 
the  court,  and  I  could  not  give  you  the  names  of  the  members  of 
the  court. 

Senator  Warren.  You  could  not  give  us  the  names  of  the  court  ? 

Mr.  Thomas.  No,  sir*  the  only  name  I  remember  is  that  of  O'Hara, 
of  the  One  hundred  and  sixteenth  Engineers. 

Senator  Chamberlain.  That  would  locate  him. 

Mr.  Thomas.  Yes.  The  case  must  be  of  record.  It  was  a  general 
court. 

Senator  Warren.  You  do  not  know  whether  he  is  serving  his  sen- 
tence now  or  not  ? 

Mr.  Thomas.  He  was  when  I  left  France,  early  this  spring.  He 
was  in  the  prison  camp  at  Gievres. 

Another  case,  which  was  a  little  thing,  but  which  probably  showed 
the  attitude  as  well  as  anything  I  know  of,  was  a  case 

Senator  Warren.  Just  a  moment;  I  am  not,  I  might  say  in  this 
connection,  speaking  for  any  division  of  opinion  about  Regulars  or 
drafted  men  or  militia,  but  still,  sometimes  it  is  well  to  follow  those 
matters.  As  to  these  officers  of  that  court,  if  you  know,  to  what  did 
they  belong? 

Mr.  Thomas.  I  do  not  know,  sir.  In  regard  to  this  particular 
court,  I  do  not  remember  the  name  of  a  single  officer  that  was  on 
the  court.    The  case  had  not  been  tried  in  the  vicinity  in  which  I  was 
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stationed.  It  was  tried  at  Angers  when  I  was  up  on  the  English 
front,  and  I  paid  no  attention  to  that.  I  only  paia  attention,  so  far 
as  a  record  was  concerned  that  was  given  me,  to  the  facts  and  not  to 
the  personnel  of  that  court,  or  any  names. 

Senator  Wabren.  This  record  you  received  came  from  the  man 
himself  or  from  friends  of  his  ? 

Mr.  Thomas.  This  was  the  record  of  the  court,  and  he  sent  it  to 
friends  of  his,  who  sent  it  to  me.  I  think  his  friends  got  it  from  hia 
counsel — ^the  man  who  represented  him  on  the  trial. 

Senator  Warren.  I  was  going  to  say  that  the  complaint  is,  usually, 
that  they  can  not  get  those  records. 

Mr.  Thomas.  There  was  great  diflSculty  in  getting  them,  in  cer- 
tain cases. 

Senator  Warren.  I  wanted  to  ask  how  it  came  to  you,  so  as  to 
cover  that  point. 

Mr.  Thomas.  His  friends  got  it  from  the  man  who  represented 
him  on  the  trial  as  counsel. 

Senator  Warren.  I  happened  to  try  to  find,  myself,  about  an  offi- 
cer, and  was  not  able,  in  my  position,  to  get  at  the  record. 

Mr.  Thomas.  Yes;  that  was  the  general  complaint  over  there. 

One  case  that  showed  the  drift  over  there  perhaps  as  well  as  any- 
thing was  the  case  of  a  lieutenant,  whose  name  unfortunately  I  have 
forg<jtten,  but  I  can  give  you  the  name  of  the  judge  advocate  who 
prosecuted  him,  and  that  is  the  important  matter  in  this  regard. 
This  lieutenant  was  an  expert  telephone  man  from  one  of  the  little 
cities  in  the  Middle  West,  I  think  Crawfordsville,  Ind., and  was  taken 
Iwause  of  his  expert  knowledge,  and  was  sent  over  there  immedi- 
ately. He  was  sent  over  there  as  a  casual  officer,  without  any  train- 
ing, a  first  lieutenant,  and  he  repoited  at  Tours  and  was  told  that  he 
would  be  assigned  to  his  outfit  in  a  short  time,  and  in  the  meantime 
to  wait  around  Tours.  Tours  was  then  the  headquarters  of  the 
Service  of  Supply  Department.  I  may  state  that  bv  character  he  is  a 
iTJugh-and-ready,  hail-fellow-well-met  man,  usecl  to  construction 
work,  used  to  bossing  men  on  the  job,  and  pleasant  to  evervbodv. 
Everybody  he  met  was  "  Sandy  "  or  ^'Shorty  "  or  ''  Bill "  or  "  Curly  " 
or  some  name  of  that  sort.  Tliat  evening  he  went  into  a  cafe  in  Tours 
and  saw  an  enlisted  man  sitting  at  a  table  drinking  a  bottle  of  wine, 
>o  he  clapped  the  enlisted  man  on  the  back  and  sat  down  with  him, 
I>erfectly  delighted  to  meet  some  decent  company.  They  sal  there 
and  had  a  bottle  of  wine  or  so  until  the  cafe  closed,  at  0  o'clock,  and 
then  two  girls  came  through  the  room  as  it  was  closing  and  spoke  to 
the  enlisted  man,  whom  they  knew,  and  who  spoke  to  them  in  French, 
and  then  the  enlisted  man  turned  to  the  lieutenant  and  said,  "  If  you 
want  something  moi*e  to  drink,  these  girls  say  we  can  get  it  around  at 
their  rooms^"  so  the  lieutenant  and  the  enlisted  man  went  around  to 
the  rooms  and  got  some  more  to  drink.  The  evidence  was  clear  that 
there  was  no  improper  conduct  otherwise.  Simply  they  were  not 
through  spending  tlie  evening  yet,  and  they  went  around  there  be- 
cause the  cafe  was  closed — in  one  of  the  largest  hotels  in  Tours. 

The  lieutenant  was  arrested.  He  had  been  seen  with  this  enlisted 
man.  There  is  the  suggestion.  A  certain  Maj.  Elmore,  of  the  Judge 
Advocate  General's  Department,  was  the  prosecutor. 
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In  his  address  to  the  court  he  said — and  he  represented  the  Judge 
Advocate  General's  Depailment,  of  course,  in  saying  it : 

If  this  man  hn<l  dune  what  he  <liU  aloue  or  in  company  with  other  officers, 
he  would  have  been  Kuilty  of  no  oflfense,  and  you  could  well  pass  It  by.  Having 
done  what  he  did  In  the  company  of  an  enlisted  man,  I  insist  that  dishonoi-able 
dismissal  from  the  Army  will  not  be  sulficient  for  him,  l)Ut  tliat  a  sentenn*  of 
imprisonment  at  liard  labor  must  be  added. 

And  tliey  gave  him  three  years. 

Senator  Chamberi*.vix.  And  h  dishonorable  discharge? 

Mr.  Thomas.  Ves;  and  a  dishonorable  discharge. 

Senator  Chamberlain.  Is  that  a  part  of  the  record? 

Mr.  Thomas.  Yes;  and  that  address  is  in  the  record.  There  were 
other  cases. 

Senator  Chamberlain.  Who  was  this  Maj.  Ehnore?  Let  iLs  locate 
him. 

Mr.  Thomas.  Jlxcept  that  he  was  Maj.  ElmoiX5  of  tlie  Judge  Advo- 
cate General's  Department,  I  do  not  know.  (ien.  Ansell  knows  him. 
I  mentioned  this  incident  to  Gen.  Ansell  the  other  dav,  and  he  said, 
"Oh,  yes" 

Senator  ChamberLuMX.  How  can  we  locate  the  case?  Do  you  know 
the  unit  to  which  he  belonged  ? 

Mr.  Thomas.  Xo  ;  he  was  a  casual  officer  and  had  no  imit.  If  his 
name  was  mentioned  to  me,  so  as  to  bring  it  to  my  mind,  I  would 
know^  it.  I  have  racked  mv  brain  to  try  to  remember  it,  l3ut  I  can 
not  do  so. 

Senator  Warren.  AVe  would  prefer  that  you  would  deal  with  cases 
that  you  have  been  personally  connected  with. 

Mr.  Thomas.  Yes. 

Senator  Warren.  Did  vou  have  that  record? 

Mr.  Thomas.  Yes;  from  the  same  person  who  gave  me  the  0'Hai*a 
i-ecord. 

Senator  Warren.  Did  ynu  appear  in  it  at  all,  Mr.  Thomas? 

Mr.  Thomas.  Only  after  the  trial,  as  his  i-epresentative  to  get  a 
mitigation,  if  possible,  of  punishment. 

Senator  Warren.  Before  whom? 

Mr.  Thomas.  That  was  all  done  in  writing.  In  that  particular 
case  the  communications  were  addressed  to  Gen.  Harboard.  T  never 
heard  from  it. 

Senator  Chamberlain.  Signed  by  yon? 

Mr.  Thomas.  Yes.  I  never  heard  from  it.  In  our  own  outfit, 
which  not  only  meant  our  own  regiment 

Senator  Warren.  Hef(n*e  you  get  to  that,  tell  us  about  that  cast*, 
if  you  know. 

Mr.  Thomas.  The  lieutenant  is  serving  his  time,  also,  at  Gievres, 

In  our  own  outfit  I  was  selected  first  as  counsel.  In  our  own 
regiment  the  first  case  that  I  had  was  a  general  court-martial,  and 
there  again  the  name  has  slipped  me,  although  I  remember  the  men 
very  well.  This  was  a  court-martial  of  a  man  who  had  gotten  into 
an  altercation  with  an  officer,  which  w^as  nine-tenths  the  officer's 
fault.  The  officer  had  led  him  on  and  harrassed  him,  and  so  forth. 
That  was  the  first  case  in  which  I  appeared,  and  I  tried  the  case 
just  as  an  attomej'  in  civil  life  would  trj^  a  case,  making  as  much 
as  I  could  of  the  facts,  no  matter  whom  they  hurt.    In  that  case. 
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the  sentence,  I  think,  was  a  verj*  reasonable  one.  The  nitin  was  sen- 
tenced to  six  months  imprisonment  and  $5  fine,  per  month,  for  that 
period. 

Thereafter — and  this  is  tlie  point  I  want  to  make  as  an  instance 
of  one  of  the  oi^enings  that  are  now  possible,  under  the  present  sys- 
tem—thereafter it  was  impossible  in  our  regiment  to  get  a  general 
court-martial.  In  general  courts-martial  a  complete  record  is  kept 
of  all  the  proceedings,  the  testimony,  motions,  and  so  forth — every- 
thing that  is  done.  In  a  special  court  no  record  was  kept  at  all  ex- 
cept the  charges  and  the  findings  of  the  court.  After  that  one  case, 
we  never  had  a  general  court-martial  case. 
Senator  Chamberlain.  Why  was  that? 

Mr.  Thomas.  I  am,  of  course,  now  giving  my  opinion,  but  in 
:3everal  instances,  as  counsel  for  the  accused,  I  demanded  general 
court  hearings,  and  the  case  was  referred  to  a  si)ecial  court,  and  in 
all  of  those  cases,  I  think  without  exception,  they  would  pile  up  the 
charges  in  the  special  court ;  as,  for  instance,  a  man  woulcl  be  absent 
without  leave  24  houi^s,  and  they  would  put  one  charge  in  the  speci- 
fications against  him  for  being  absent  without  leave  under  the  article 
that  prohibits  that.  Then  they  would  put  in  another  charge  in 
the  sTOcifications  against  him  for  failing  to  report  for  his  work, 
that  being  covered  by  another  article  of  war.  Then  they  would  put 
another  cliarge  against  him,  in  one  instance  for  disobeclience,  there 
having  been  a  general  order  out  that  all  men  nuist  rei>ort  back 
when  their  passes  were  out.  Then  the  special  court  would  give  him 
six  months  on  each  one  of  those  chargas  and  specifications,  and  make 
no  record  of  it. 

Senator  Chamberlain.  How  long  a  term  of  imprisonment  could  a 
sj)ecial  court  give? 
Mr.  Thomas.  Six  months. 

Senator  Chamberlain.  Then  they  would  make  the  punishments 
cumulative  ? 

Mr.  Thomas.  They  would  make  them  cumulative.  Whether  they 
came  under  general  order  from  general  headquarters,  those  sen- 
tences were  all  served,  not  according 

Senator  Chamberlain.  Were  they  enforced,  as  a  rule? 
Mr.  Thomas.  Yes,  sir.    Now,  I  am  guessing  now,  but  I  appeared 
as  counsel  in  at  least  50  and,  I  think,  100  cases  after  that  general 
court  in  which  I  appeai-ed. 

Senator  Chamberl.\in.  You  have  not  given  the  names  of  the  men 
you  represented. 
Mr.  Thomas.  Xo,  sir.     I  can  remember  most  of  their  nan)es. 
Senator  Chamberiain.  Do  you  remen)ber  the  name  of  the  first 
party? 

Mr.  Thomas.  Keynokls,  of  (^ompany  C,  One  hundred  and  sixteenth 
Engineei-s.  fivery  one  of  those  men  was  charged  with  seven  or  eight 
<'harges  and  specifications  for  one  act. 

Si*nator  Chamberi^ain.  The  Judge  Advocate  (xeneraKs  Office  may 
want  to  locate  the  case. 

Mr.  Thomas.  All  that  I  can  do.  Senator,  is  to  give  you  the  names, 
and  in  my  regiment  I  think  I  can  give  you  also  the  company  in  each 
case-     I  can  give  you  the  man's  name  and  the  company. 
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Senator  Cha^cberlain.  Will  you  try  to  furnish  the  stenographer 
with  the  names  of  these  parties  you  represented  ? 

Mr.  Thomas.  Yes. 

Senator  Chamberlain.  You  can  do  that,  and  let  hiui  print  the 
names  and  the  units  to  which  they  belonged  ? 

Mr.  Thomas.  Yes,  sir. 

Senator  Warren.  Who  was  the  colonel  of  your  regiment? 

Mr.  Thomas.  Burgess,  for  a  time,  and  during  the  time  I  speak  of 
Col.  Fowler  was  in  command.  Burgess  was  on  detached  service  some- 
where. As  I  say,  a  record  was  kept  of  general  court-martial  cases  but 
not  of  special  courts.  The  trials  were  all  by  special  courts,  of  which 
no  record  is  made. 

Senator  Chamberi.ain.  No  shorthand  I'eport? 

Mr.  Thomas.  No  shorthand  report,  but  they  would  reach  the  same 
amount  of  punishment  by  charging  a  man  under  four  or  five  different 
Articles  of  War  for  the  same  offense  and  give  him  six  months  on  each 
one;  as,  for  instance,  in  one  instance  a  man  who  was  absent  without 
leave  for  24  hours  was  charged  with  being  absent  without  leave  and 
also  charged  with  failing  to  appear  for  duty  at  his  proper  place  under 
another  article  with  several  specifications  on  it,  and  in  one  instance 
was  charged  with  disobedience,  there  having  been  a  general  order  that 
men  would  not  be  allowed  to  leave  camp  without  proper  permits. 
They  would  turn  that  into  disobedience  of  orders.  Tnen  they  would 
give  him  six  months  on  each  one  of  those  charges  and  make  them 
cumulative.  After  that  first  case,  until  I  left  duty  with  the  regiment 
I  never  had,  nor  could  we  get,  although  it  was  several  times  demanded, 
a  general  court-martial  hearing. 

Speaking  generally,  the  special  courts  were  extremely  arbitrary 
and  autocratic.     A  man  had  practically  no  rights  before  them  at  all. 

Senator  Warren.  Will  you  give  us  your  opinion  as  to  why  that 
change  was  made,  Mr.  Thomas? 

Mr.  T11031AS.  Yes;  it  was  generally  believed,  it  was  the  universal 
belief,  and  I  think  borne  out  by  all  the  facts,  that  the  men  in  control, 
in  authority,  did  not  want  records  of  the  cases  made;  did  not  want 
the  facts  taken  down  or  preserved,  so  that  anyone  could  ever  find  out 
what  they  were. 

Senator  Wakrkx.  You  continued  to  ai)pear  in  these  cases? 

Mr.  Tho^ias.  Yes,  sir;  I  continued  to  appear  until  along  in  August. 
1918;  and  as  preliminary  to  what  T  have  to  say  now,  T  would  like  to 
put  myself  in  evidence  as  Exhibit  A. 

We  were  up  on  the  English  front  for  five  or  six  months  in  the 
spring  and  early  summer  of  1918,  and  came  back  from  the  English 
front  to  Nevers.  About  the  1st  of  Julv  I  was  in  the  citv  of  Nevers, 
our  camp  being  out  of  the  city  about  2  miles.  I  was  properly  in  the 
city,  free  from  any  regulation,  at  the  Red  Cross,  and  was  taken  with 
a  violent  chill,  followed  by  high  fever,  which  afterwards  turned  out 
to  be  a  violent  case  of  flu,  which  was  new  there,  and  they  did  not 
know  as  much  about  it  as  they  found  out  afterwards. 

A  lady  in  the  Red  Cross  put  me  in  a  bunk  at  the  Red  Cross  and  the 
soldier  boys  looked  after  me,  and  the  next  morning  I  was  even  more 
ill ;  could  not  raise  my  head.  The  Red  Cross  lady  telephoned  to  the 
hospital  in  the  city  of  Nevers,  at  the  base  hospital  there,  and  they 
sent  me  for  three  weeks  to  the  hospital,  and  then  sent  me  out  to  the 
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regiment  with  an  order  that  I  was  to  do  no  manual  labor  of  any  kind 
and  was  not  to  be  put  to  any  exposure. 

Senator  Warren.  You  were  not  subject  to  drill? 

Mr.  Thomas.  No,  sir;  I  was  to  do  no  manual  labor  and  was  not  to 
be  subjected  to  exposure.  I  was  sent  from  the  hospital  before  I  was 
ready  to  go  because  they  were  so  crowded.  They  needed  room  for 
new  cases. 

Just  prior  to  that  the  boys  of  my  company,  and  also  I  will  say, 
of  the  other  companies  of  the  regiment,  had  asked  me  to  look  into 
and  demand  an  accounting  of  the  company  funds.  It  was  the  general 
supposition,  amply  supported  by  the  circumstances  and  such  facts  as 
the  men  were  acquainted  withj  that  our  company  funds  had  been  dis- 
sipated by  the  captain,  for  their  own  pleasure. 

Senator  Chamberlain.  Was  the  captain  the  keeper  of  the  funds? 

Mr.  Thomas.  The  captain  was  the  keeper  of  the  funds.  In  at- 
tempting to  get  an  accounting  of  these  company  funds  we  had  no 
success  at  all,  and  it  was  insisted  that  some  showing  be  made  as  to 
whether  it  was 

Senator  Chamberlain.  You  were  doing  that  as  the  representative 
of  the  men  ? 

Mr.  Thomas.  As  their  representative,  and  at  the  request  of  the 
men.  We  had  nearly  starved  to  death  when  we  knew  that  we  had 
several  thousand,  francs  in  the  company  fund  that  we  had  no  use  of 
at  all.  On  the  English  front  we  nad  been  on  a  very  poor  English 
ration  when  there  was  plenty  of  food  to  be  had,  but  we  could  get 
no  money  out  of  the  captain  to  buy  it. 

On  my  return  from  the  hospital,  which  was  just  at  the  time  when 
we  were  asking  for  this  accounting,  and  also  at  the  time  when  I  was 
busy  all  the  time  attending  court-martial  cases,  and  doing  nothing 
else,  and  we  were  trying  three  or  four  a  day,  when  I  came  back  with 
this  order  to  do  no  manual  work  I  was  immediately  put  into  the 
^tchen  as  the  permanent  kitchen  police,  that  being  usually  con- 
sidered as  a  form  of  company  punishment,  and  the  hardest  work 
that  can  be  required  of  a  man — put  there  permanently  to  scrub  pans 
and  peel  potatoes,  working  from  before  breakfast  until  after  dark; 
did  it  without  complaint;  practically  did  not  do  it,  because  I  was  busy 
all  the  time  trying  these  court-martial  cases;  and  anyway,  under 
orders  appointing  counsel,  they  had  to  give  me  time  to  do  that. 

That  went  on  for  about  six  weeks,  I  still  insisting  on  some  action 
in  the  matter  of  the  company  funds. 

Senator  Chamberlain.  To  whom  were  you  making  that  insistence? 

Mr.  Thomas.  To  the  captain. 

Senator  Chamberlain.  To  the  man  who  was  keeping  the  funds 
back? 

Mr.  Thomas.  Yes;  and  orally  had  had  a  talk  or  two  with  the  regi- 
niental  commander. 

Six  weeks  after  I  came  back  from  the  hospital  we  were  still  trying 
these  cases.  We  had  two  special  courts  going  all  the  time.  We  had 
two  special  courts  going  at  two  villages  about  a  couple  of  miles  from 
pach  other,  and  I  was  going  backward  and  forward  all  the  time 
from  one  to  the  other. 

One  evening  after  finishing  our  trial  work,  at  half  past  10  or  11 
o'clock  at  night,  the  lieutenant  who  was  acting  as  judge  advocate  of 
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one  of  the  courts  said  that  he  wouhl  like  to  see  me,  and  I  went  over, 
and  he  read  me  charges  against  myself  for  absence  without  leave 
during  the  time  that  I  was  in  the  hospital. 

Senator  Chamberlain.  Who  read  this  to  you? 

Mr.  Thomas.  The  lieutenant  who  was  acting  as  judge  advocate  of 
one  of  the  courts,  Beselius.  He  told  me  that  I  would  be  tried  the 
next  morning  at  11  o'clock. 

Senator  Chamberlain.  Did  you  see  the  charge? 

Mr.  Thomas.  Yes ;  he  read  the  charges  to  me. 

Senator  Chamberlain.  For  the  time  that  you  were  in  the  hospital, 
entirely? 

Mr.  Thomas.  Yes;  absent  about  three  weeks,  just  the  time  that  I 
had  been  in  the  hospital. 

Senator  Chamberlain.  How  long  was  this  after  you  returned  from 
the  hospital? 

Mr.  Thomas.  About  six  weeks. 

Senator  Chamberlain.  And  after  you  had  gotten  active  about  the 
company  funds? 

Mr.  Thomas.  Oh,  yes,  sir;  yes,  sir.  I  raised  such  a  howl  about  it 
that  Beselius  said  he  would  see  if  he  could  not  get  the  case  postponed 
for  a  day  and  give  me  a  chance  to  so  to  Nevers  and  get  the  hospital 
record  and  the  testimony  of  the  lady  at  the  Ked  Cross;  and  he  did 
succeed  in  getting  a  day's  continuance,  and  I  went  down  to  Novel's. 

Senator  Chamberlain.  With  leave? 

Mr.  Thomas.  Yes,  sir;  the  next  day.  Well,  I  will  say  with  leave. 
Not  with  a  formal  pass,  but  with  a  statement  from  Beselius  that  I 
was  going  in  on  court-martial  business.  I  may  state  in  that  respect. 
Senator,  there  was  either  an  order  or  it  was  permitted,  so  that  a  coun- 
sel in  a  court-martial  had  leave,  within  reason,  to  prepare  liis  case 
without  a  formal  pass.  I  went  into  Nevei-s,  to  the  guardhou.se  in 
Nevers,  and  went  back  to  the  regiment  under  guard. 

Senator  Chamberlain.  Without  seeing  the  authorities? 

Mr.  Thomas.  Without  any  opportunity  to  get  the  witnesses.  As 
soon  as  I  got  into  Nevers  I  was  arrested. 

Senator  Chamberlain.  How  far  was  that  from  your  post? 

Mr.  Thomas.  About  2  miles. 

Senator  Warren.  That  was  not  done  by  any  members  of  your 
regiment? 

Mr.  Thomas.  No,  sir;  I  was  arrested  by  the  military  police;  but 
there  had  been  a  'phone  message  from  my  regiment  to  the  guard- 
house in  Nevers.    I  do  not  know  whom  that  came  from. 

I  was  arrested  just  as  I  was  coming  out  of  the  Red  Cross  at  Nevers, 
where  I  went  to  see  this  lady,  who  was  not  there,  being  away  for  the 
day.  Next  morning  I  was  tried.  Upon  the  formal  motion,  I  could 
make  no  argument.    I  was  tried  anyway. 

Senator  Chamberlain.  By  a  special  court? 

Mr.  Thomas.  By  a  special  court,  without  any  record  except  the 
charges  and  the  findings.  I  introduced  the  hospital  record  imme- 
diately on  having  the  charges  read,  which  I  had  had  one  of  mv  friends 
in  the  company  get  before  it  could  be  destroyed.  I  introduced  the 
hospital  record,  showing  that  I  had  been  in  the  hospital  all  this  time, 
and  testified  fully  as  to  the  facts.  The  only  evidence  against  me  was 
my  first  sergeant's  evidence,  that  on  that  day  I  had  gone  into  Nevers; 
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that  evening  I  was  taken  sick,  and  from  that  evening  I  did  not  report 
to  the  company  until  I  came  back  from  the  hospital. 

Senator  Chamberlain.  Which  was  true? 

Mr.  Thomas.  Yes;  which  was  true.  He  also  testified  that  when 
I  did  come  back  I  came  back  with  a  hospital  order  showing  how 
long  I  had  been  there. 

I  will  say  that  technically  I  was  absent  without  leave  during  the 
time  I  had  been  sick  at  the  Red  Cross;  from  that  evening  imtil  the 
next  day  technically  I  had  been  absent*  without  leave. 

Senator  Chamberlain.  But  ill  ? 

Mr.  TfiOMAS.  But  ill;  so  ill  that  I  could  not  hold  my  head  up. 
However,  they  found  me  guilty  of  absence  without  leave  for  the 
whole  time. 

Senator  Chamberlain.  How  long? 

Mr.  Thomas.  About  three  weeks. 

Senator  Chamberlain.  For  how  long  were  you  sentenced? 

Mr.  Thomas.  I  was  given  four  months  at  Gievers,  without  any 
fine.  That  four  months  is  the  minimum  punishment  for  which  a 
man  was  sent  to  a  disciplinary  barracks. 

Senator  Chamberlain.  Now,  will  you  give  the  unit  to  which  you 
were  attached  at  the  time  of  the  trial,  and  the  names  of  the  members 
of  the  court? 

Mr.  Thomas.  Company  F  of  the  Sixteenth  Engineers  was  my  com- 
pany and  regiment.    The  president  of  the  court  was  Capt.  Magoffin. 

Senator  Chamberlain.  He  was  the  keeper  of  the  company  funds? 

Mr.  Thomas.  No,  sir;  the  president  of  the  court  was  Capt.  Magoffin 
of  E  Company  of  the  regiment. 

The  other  members  of  the  court  were  First  Lieut.  Smith,  of  F 
Company;  First  Lieut.  Challoner;  and  Second  Lieut.  Paddock.  1 
think  that  comprised  the  court  There  may  have  been  a  fifth  mem- 
ber. If  there  was,  it  has  slipped  my  mind,  fieselius  was  the  judge 
advocate. 

I  have  been  getting  a  little  ahead  of  my  story.  At  supper  time 
of  the  day  these  charges  were  read  to  me — Oh,  the  charges  were 
filed  by  Capt.  Wenzell,  of  Company  F. 

Senator  Chamberlain.  He  made  the  charges? 

Mr.  Thomas.  He  made  the  charges,  and  he  wa$  particularly  the 
man  who,  we  were  as  morally  sure  as  we  could  be  of  anything,  had 
dissipated  our  company  funds. 

Senator  Warren.  Mrj  I  ask  jou  there:  You  belonged  to  a  com- 
pany. Now,  what  about  the  medical  men  of  that  service  ?  How  many 
did  you  have  in  your  regiment? 

Mr.  Thomas.  Sometimes  two  and  sometimes  three. 

Senator  Warren.  In  the  regiment? 

Mr.  Thomas.  Yes,  sir. 

Senator  Warren.  Did  they  insist  upon  having  no  one  go  to  the 
hospital  unless  they  first  sent  them,  or  anything  of  that  kind  ? 

Mr.  Thomas.  That  was  the  general  regulation.  I  do  not  know  that 
that  was  insisted  upon. 

Senator  Warren.  You  said  that  technically  you  were  guilty  of  ab- 
>«nce  without  leave?     - 

ilr.  Thomas.  Yes,  sir ;  technically  I  should  have  gone  on  my  com- 
pany's sick  report,  reported  to  the  regimental  surgeon,  and  then  by 
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him  ordered  to  the  hospital.  That  would  have  been  the  regular  way 
of  getting  into  the  hospital.  In  my  case  that  had  not  been  done.  I 
had  taken  sick  in  Nevers — extremely  sick — very  suddenly,  and  had 
been  sent  to  the  hospital,  not  through  the  regular  channels. 

Senator  Warrex.  You  felt  that  they  took  advantage  of  the  tech- 
nicality ? 

Mr.  Thomas.  Certainly. 

Senator  Wabren.  I  thmk  that  I  can  see  that  point  now. 

Mr.  Thomas.  I  felt  that  they  were  bound  to  get  rid  of  me  anyway. 

Senator  Warren.  You  think  it  was  prejudice  because  of  your  de- 
fense of  various  of  your  comrades  ? 

Mr.  Thomas.  Certainly;  I  was  just  going  to  enlarge  on  that, 
Senator. 

The  instant  that  happened,  at  supper  time  that  same  day  the 
charges  were  laid  before  me,  Col.  Fowler  sent  for  me. 

Senator  Chamberlain.  The  regimental  commander? 

Mr.  Thomas.  Yes;  and  he  told  me  that  he  was  not  going  to  have 
me  take  any  more  of  these  court-martial  cases. 

Senator  Chambkrijvtn.  Whj'? 

Mr.  Thomas.  He  did  not  say.  But  then,  it  was  reported  that  he 
said  he  was  not  going  to  have  his  officers  subjected  to  cross-examina- 
tion that  way,  and  shown  up. 

Senator  Chamberlain.  By  a  private? 

Mr.  Tho3ias.  By  a  private.  I  said,  "  One  way  to  keep  them  from 
being  shown  up  is  to  have  them" 

Senator  Chamberlain.  So  far  as  you  know  there  is  nothing  in  tlie 
law  to  prevent  a  private  from  acting  as  counsel  for  an  accused. 

Mr.  Thomas.  Xo,  sir;  that  is  true. 

Senator  Chamberi-ain.  lie  is  permitted,  to  act,  and  so  is  a  civilian, 
as  I  understand? 

Mr.  Thomas.  Yes,  sir. 

Senator  Chamberlain.  And  they  are  permitted  the  same  privi- 
leges on  cross-examination  that  an  officer  would  have? 

Mr.  Thomas.  Yes.    Just  the  same  as  any  counsel,  in  that  case. 

Senator  Warren.  I  want  to  get  at  the  action  that  Is  differing  from 
the  law ;  wherein  there  is  any  difference. 

Mr.  Thomas.  The  colonel  told  me  I  could  take  no  more  court- 
martial  cases.  That  was  at  supper  time  of  the  same  day  that  those 
charges  were  read  to  me,  later.  I  told  him  if  he  made  such  an  order 
as  that  it  would  be  illegal,  and  a  reversal  by  him  of  the  laws  parsed 
for  the  government  of  the  Army. 

Senator  Warren.  Now,  you  say  that  the  sentence  of  four  month-^ 
imjjrisonment  was  the  minimum  punishment.  What  did  you  do 
during  that  four  months? 

Mr.  Thomas.  I  was  at  Gievers  a  part  of  the  time.  I  was  di:^- 
charged  before  the  four  months  were  up. 

Senator  Warren.  Why  did  they  discnargo  you  before? 

Mr.  Thomas.  Well,  I  think  partly  because  I  was  an  old  man,  and 
I  had  a  good  prison  record,  and  there  wa^s  a  general  supposition  nt 
Gievers  that  it  was  an-  outrage  to  send  me  there. 

Senator  Warren.  I  can  easily  undci^stand  that;  but  give  us  tho 
difference  between   a  disciplinary  baracks  and   a  guardhouse,   for 
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instance.    Of  coiii"se  I  know  what  the  differences  were  when  I  served, 
but  I  want  to  get  at  what  it  is  now. 

Mr.  Thomas.  In  a  regimental  guardhouse  a  man  was  among  his 
own  friends,  and  the  men  over  him  were  liis  own  friends. 

Senator  Warren.  But  he  was  confined? 

Mr.  Thomas.  He  was  confined  in  the  guardhouse.  The  point  was 
raised  there  in  my  case  whether,  if  I  was  in  the  guardhouse,  they 
would  not  even  then  have  to  let  me  appear  as  counsel  if  I  were  de- 
manded by  anybody,  and  the  supposition  was — it  was  only  a  sup- 
position— that  they  gave  me  enough  to  send  me  away  from  the  regi- 
ment, so  that  I  was  put  clear  out  of  the  way. 

Senator  Warren.  You  were  confined  in  the  disciplinary  bari*acks 
the  same  way  as  yciu  would  have  been  in  the  guarclhouse? 

ifr.  Thomas.  Oh,  certainly:  the  disciplinary  barracks  is  vei-y  much 
stricter.    It  is  practically  a  prison. 

Senator  Warren.  Yes. 

Mr.  Thomas.  As  a  matter  of  fact,  with  me  it  was  not.  I  was  given 
lO^ater  privileges  at  Gievei's  than  anywliere  else  in  France. 

Senator  Chamberlain.  You  had  no  complaint  there? 

Mr.  Thomas.  No  complaint  at  all.  I  was  better  treated,  and  waa 
treated  with  more  consideration,  than  I  was  in  my  own  regiment. 

Senator  Warren.  You  say  that  you  were  discharged  before  your 
time  was  up.  What  percentage  of  the  men  who  go  to  the  dis- 
cipJinary  bariucks  have  to  serve  out  their  full  time? 

Mr.  Thomas.  Practically  all  of  them,  Senator,  over  there,  so  far 
as  I  was  able  to  see,  in  my  experience.  There  were,  I  think  between 
600  and  700  men.  There  were  two  prisons  at  Gievers,  but  in  the 
prison  to  which  I  was  assigned  I  think  there  were  between  600 
and  700  men,  and  during  the  two  months  or  so  that  I  was  at 
(iievers  I  think  one  man  was  not  discharged  but  paroled.  He  was  an 
expert  chauffeur,  and  the  colonel  got  him  to  drive  his  car. 

Senator  Warren.  I  want  to  see  if  they  differed  in  their  procedure 
in  the  disciplinary  barracks  from  what  they  do  here. 

Mr.  Thomas.  Thev  were  not  called  disciplinary  barracks  over 
there.  They  were  called  prison  camps,  and  there  was  no  segregation. 
ilen  convicted  of  crime  were  prisoners  just  the  same  and  associ- 
ated with  and  worked  with  the  prisoners  who  were  convicted  of 
strictly  military  offenses.  There  was  no  segregation  of  any  kind. 
TTiey  Had  men  there  serving  99  years,  and  they  had  men  there  await- 
ing sentence  of  death. 

Senator  Chamberl.\in.  You  felt  that  you  were  railroaded  there 
liecanse  they  wanted  to  get  rid  of  you  as  an  active  defender  of  en- 
listed men? 

Mr.  Thomas.  No  question  in  the  world  about  it. 

Senator  Chamberlain.  What  ever  became  of  the  charge  of  dissi- 
pation of  the  company  funds? 

Mr.  Thomas,  That  was  the  end  of  it,  I  might  say  that  within 
the  last  few  days  I  met  our  regimental  quartermaster,  who  is  still 
in  the  Army,  at  the  Washington  Hotel,  and  who,  by  the  way,  was,  I 
think,  our  most  popular  officer.  He  was  one^  of  these  rough  and 
r^adv,  hail-fellow-well-met  men,  and  the  boys  called  him  "  Haw  Beef 
Weeks."    His  name  was  Weeks. 

Senator  Chambefi>ain.  Col.  Weeks? 
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Mr.  TH03IAS.  Xo;  Mai.  Weeks,  the  Colonel's  brother.  Maj.  Weeks 
was  the  most  popular  officer  we  had. 

Senator  Chamberlain.  Is  he  now  a  colonel  ? 

Mr.  Thomas.  No,  sir;  he  is  a  major. 

Senator  Chamberlain.  Is  he  a  Regular? 

Mr.  Tho3ca8.  No,  sir ;  he  is  a  reserve. 

Senator  Chamberlain.  Is  he  out  now? 

Mr.  Thomas.  No,  sir ;  he  has  gone  to  San  Antonio. 

Senator  Warren.  He  is  a  lieutenant  colonel  ? 

Mr.  Thomas.  No,  sir;  he  is  a  major. 

Senator  Chamberlain.  I  would  like  to  go  back  to  this  company 
business.    Who  was  the  captain? 

Mr.  Thomas.  Wenzell. 

Senator  Chamberlain.  Was  anything  ever  done  with  him  ? 

Mr.  Thomas.  No,  sir. 

Senator  Chamberlain.  Was  the  fund  ever  accounted  for? 

Mr.  Thomas.  Maj.  Weeks  told  me  at  the  Washington  Hotel  the 
other  day — ^the  only  information  I  ever  got  of  it — ^that  it  was  a  part 
of  his  duty  to  audit  those  funds  when  the  regiment  was  demobilized, 
and  that  he  told  those  captains  they  would  have  to  get  vouchers,  and 
they  did  get  vouchers  of  a  sort ;  tnat  in  the  rush  of  work  he  passed 
them,  but  he  was  very  much  surprised  that  they  had  passed  when 
they  got  to  Washington.  However,  he  said  so  far  as  he  knew  no 
trouble  was  ever  made  about  it. 

I  will  state,  however,  on  my  own  responsibilitv,  that  in  April,  and 
from  then  following  until  I  went  to  Gievers  in  August,  the  company 
fund  of  F  Company  was  either  entirely  dissipated  or  short. 

Senator  Chamberlain.  That  is  another  captain? 

Mr.  Thomas.  No ;  that  is  the  captain  of  my  company — ^Wenzell, 

Senator  Chamberlain.  He  kept  both? 

Mr.  Thomas.  No  ;  he  had  simply  the  funds  of  F  Company. 

Senator  Chamberlain.  Oh,  yes. 

Mr.  Thomas.  Whatever  his  final  accounting  may  have  been,  I  am 
willing  to  state  on  my  responsibility  that  the  fund  was  not  intact 
from  April  18  to  August  18. 

Senator  Warren.  How  do  you  account  for  his  passing  the  audit? 

Mr.  Thomas.  Oh,  he  might  make  it  up,  or  he  might  turn  in  any 
sort  of  vouchers.  That  is  no  very  great  trouble.  No  very  strenuous 
accounting  was  ever  made  of  those  funds. 

Senator  Chaiuberlain.  Was  Wenzell  a  regular  officer? 

Mr.  Thomas.  No,  sir ;  a  reserve  officer. 

Senator  Chamberlain.  Is  he  out? 

Mr.  Thomas.  Yes. 

Senator  Chamberlain.  Demobilized? 

Mr.  Thomas.  Yes. 

Senator  Chamberlain.  Promoted? 

Mr.  Thomas.  Yes. 

Senator  Chamberlain.  To  what  rank? 

Mr.  Thomas.  Major. 

Senator  Chamberlain.  He  was  a  captain  in  the  line? 

Mr.  Thomas.  Yes;  he  was  a  captain,  and  was  promoted  to  major 
about  the  1st  of  September,  1918. 

Senator  Warren.  That  name  sounds  familiar.  Can  you  tell  me 
where  he  went  from  ? 
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Mr.  Thomas.  Yes;  from  Detroit.  He  is  a  young  man,  himself, 
but  his  father  and  his  uncle  are  consulting  engineers  in  Detroit — 
Wenzell  &  Bro.  or  Wenzell  &  Co. 

Senator  Chambeblain.  Has  your  record  in  the  Army  been  good? 

Mr.  Thomas.  Yes,  sir;  with  one  exception.  I  had  been  operated 
on  in  the  winter  of  1917  for  hemorrhoids. 

Senator  Chamberlain.  In  France? 

Mr.  Thomas.  In  France;  and  I  had  been  returned  again  because 
of  the  crowding  of  the  hospital  before  I  was  healed  up,  and  there, 
again,  I  was  returned  to  the  regiment  with  an  order  to  do  no  work 
until  I  was  perfectly  healed.  The  regimental  surgeon  marked  me 
"duty." 

Senator  Chamberlain.  Marked  you  for  duty? 

Mr.  Thomas.  For  full  duty  immediately,  which  was  very  hard 
at  that  time.  We  were  in  camp  in  the  rain  and  snow  and  sleet  and 
mud  and  on  low  rations,  and  I  was  in  very  poor  condition  and  was 
very  sore — could  not  stoop  over. 

Senator  Warren.  Speaxing  of  rations,  were  you  in  the  American 
forces  all  the  way  up,  or  in  the  forces  that  served  with  the  British 
and  French  ? 

Mr.  Thomas.  No,  sir;  we  were  by  ourselves  at  Is-sur-ciUe.  At 
that  time  the  men  had  broken  down  badly  from  overwork,  and  the 
sick  report  was  very  large.  I  should  suppose  that  33  per  cent  of  the 
men  were  on  sick  report  every  morning,  and  the  doctors  were  Quite 
generally  marking  everybody  "duty,"  and  they  marked  me  along 
with  the  rest. 

The  second  day  after  I  ^ot  back  I  went  down  to  the  village  and 
rented  a  room,  after  objecting  to  being  marked  "  duty,"  and  having 
been  marked  "duty,"  and  I  think  I  was  four  days,  or  something 
like  that,  there. 

Senator  Chamberlain.  Absent  without  leave? 

Mr.  Thomas.  Absent  without  leave,  sick ;  and  I  was  fined  $10  for 
that 

Senator  CHA3fBERLAiN.  Not  imprisoned? 

Mr.  Thomas.  Not  imprisoned. 

Senator  Chamberlain.  That  was  the  only  blemish  on  your  record? 

Mr.  Thomas.  That  was  the  only  blemish  on  my  record;  and  the 
circumstances  were  well  understood.  As  I  say,  I  think  my  pimish- 
ment  was  $11,  one-third  of  one  month's  pay.       ' 

Senator  Chamberlain.  Did  you  establish  a  reputation,  during 
Tour  employment  as  counsel  for  the  soldiers,  as  being  a  busy-body 
and  a  trouble  breeder? 

Mr.  Tho3ia8.  No;  just  the  reverse,  Senator.  I  tried  to  be  just  the 
reverse,  and  I  think  I  was.  I  think  I  had  the  reputation  of  being 
one  of  the  most  punctilious  soldiers  in  the  regiment,  so  far  as  cour- 
tesy towards  oflScers  went,  and  I  had  the  reputation,  I  am  quite  sure, 
among  the  men,  of  being  oil  on  the  waters,  rather  than  a  disturbing 
element. 

Senator  Chamberlain.  What  is  your  complaint,  if  any,  against 
the  court-martial  system,  and  what  suggestion  have  you  to  make 
about  it? 

Mr.  Thomas.  In  the  first  place,  speaking  as  a  lawyer,  we  who  are 
engaged  in  practice  in  civil  life  overlook  the  fact,  or  are  very  apt 
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to  overlook  the  fact,  that  the  administration  of  justice  is  something 
that  requires  a  considerable  amount  of  training.  Even  where  we 
are  trjing  cases  before  a  poor  judge  or  where  we  have  a  poor  or  in- 
experienced lawyer  on  the  other  side,  they  know  a  great  deal  about 
their  profession.  It  is  astounding,  and  one  who  has  not  had  the 
experience  would  not  believe,  how  utterly  foolish  and  how  utterly 
incompetent  even  intelligent  men  are  who  have  had  no  experience 
in  the  administration  of  justice  or  in  the  trial  of  cases.  If  it  were 
not  so  pathetic,  it  would  be  ridiculous.  They  have  no  conception 
whatever  of  the  requisites  necessary  to  fairly  try  a  case  or  to  render 
anything  like  a  just  decision. 

Tlie  most  outstanding  fact  is  that  all  courts-martial,  practically 
without  exception,  were  treated  as  personal  matters. 
Senator  Chamberlain.  In  the  Armv? 

Mr.  Thomas.  In  the  Army.  The  very  fact  that  some  officer  put 
charges  against  a  man  was  sufficient  to  have  that  man  convicted. 
Senator  Chamberlain.  By  his  fellow  officers? 
Mr.  Thomas.  By  his  fellow  officers.  It  was  a  personal  matter 
for  him,  and  the  whole  case  reeked  with  personal  prejudice,  from 
start  to  finish.  It  made  no  difference  what  the  evidence  was,  it 
made  no  difference  what  the  law  was,  the  question  was  that  some 
officer  had  preferred  charges  against  a  man  and  wanted  to  see  hiin 
cinched,  and  that  the  court  was  there  for  the  purpose  of  cinching 
him. 

Senator  Chamberlain.  Did  they  make  a  complete  record  of  the 
evidence  at  the  trial? 
Mr.  Thomas.  Only  in  general  courts-martial. 
Senator  Chamberlain.  Did  they  make  a  pretty  good  record  there  i 
Mr.  Thomas.  No;  it  was  always  difficult  there,  Senator;  not  on 
account  of  the  fault  of  the  court,  but  because  it  was  very  difficult 
to  get  a  competent  stenographer. 

Senator  Chamberlain.  In  the  summary  courts  they  made  no 
record  ? 

Mr.  Thomas.  No,  sir.  One  of  the  gravest  sources  of  injustice 
and  one  which  irritated  the  men  the  most  and  which  probably 
enhanced  the  irritable  feeling  of  the  men  as  much  as  anything  else 
was  the  numerous  instances  m  which  men  were  kept  the  full  limit 
of  40  days  in  the  guardhouse  and  then  were  tried  by  summary  court 
and  given  very  trival  punishments. 

Senator  Chamberlain.  That  is,  they  were  kept  40  days  before 
trial? 

Mr.  Thomas.  Yes ;  before  trial ;  and  I  was  going  to  suggest  that  the 
bill  S.  64  is  deficient  in  that  regard.  It  makes  no  provision ;  and  1 
believe  it  would  be  a  good  thing  and  would  lead  to  better  discipline 
and  more  satisfaction  all  around  with  the  system  if  the  Articles  of 
War  themselves  spex^ified  that  all  minor  offenses — specifying  what 
they  should  be,  for  instance,  absence  without  leave  for  36  hours,  and 
other  minor  derelictions — ^shall  be  punished  by  a  summary  court  and 
hearings  shall  be  held  within  48  hours. 
Senator  Chamberlain.  And  not  keep  men  for  days  in  prison  ? 
Mr.  Thomas.  As  it  now  stands — and  that  is  the  old  plan  also — 
charges  are  filed,  then  investigated,  and  then  the  commanding  officer 
orders  what  class  of  court  shall  try  them,  whether  summary  or  special 
or  general. 
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Senator  Chamberlain.  And  in  the  meantime  the  man  is  in  prison. 

Mr.  Thomas.  In  the  meantime  the  man  is  in  the  guardhouse  all  the 
time. 

Senator  ChamberiiAin.  And  after  the  trial,  then  he  is  often  sent  up 
for  a  few  days  only? 

Mr.  Thomas.  Yes;  or  only  fined.  There  were  many  instances  of 
men  being  in  the  guardhouse  a  month  for  some  little  bit  o^a  trivial 
thing  that  they  were  fined  $5  for. 

Senator  Chamberlain.  That  is  pretty  generally  the  case? 

Mr.  Thomas.  That  is  universally  the  case.  Speaking  now  from 
recollection.  I  do  not  know  of  any  case  that  was  tried  in  less  than  20 
days.    In  tne  meantime  the  man  is  in  the  guardhouse. 

Senator  Chambbrlain.  Have  you  any  suggestion  to  make  with 
reference  to  the  proper  representation  of  the  accused  by  counsel? 
Is  the  system  that  is  now  in  vogue  all  right  ? 

Mr.  Thomas.  It  is.  It  is  a  case  of  administration,  Senator.  The 
system  now  in  vogue  permits  a  man  to  be  represented  by  counsel  of 
his  own  choice,  making  no  distinction  as  to  an  enlisted  man  and  an 
officer.  It  brin^  the  accused  before  a  special  or  a  general  court,  and 
he  can  choose  his  own  counsel. 

Senator  Chamberlain.  Is  that  carried  out  ? 

Mr.  Thomas.  In  my  instance  it  was  carried  out  until  they  rail- 
roaded me;  but  under  the  present  system  there  are  always  those  op- 
portunities for  railroading  if  they  want  to  get  rid  of  a  man.  It  is  a 
very,  very  difficult  proposition.  There  is  no  question  that  an  officer 
must  have  practically  unlimited  authority  to  be  used  in  emergencies. 
There  is  no  question  that  in  the  American  Army,  at  least,  it  is  only 
necessary  to  use  that  authority  once  in  a  hundred  years.  The  truth 
of  the  matter  is  that  in  my  judgment,  at  least,  and  in  the  judgment 
of  most  of  those  with  whom  I  was  thrown  in  contact,  the  officers 
vrere  a  hanapering  element  and  not  a  helping  element. 

Senator  Chamberlain.  In  what  respect? 

Mr.  Thomas.  Our  regiment  was  a  very  efficient  engineering  unit, 
a  unit;  and  very  proficient,  very  efficient.  The  men  were  from  tha 
(lass  who  knew  how  to  do  almost  anything.  I  was  continually  sur- 
prised at  their  efficiency  in  the  field.  No  matter  what  was  required, 
whether  it  was  railroad  construction,  engineering,  surveying — any- 
thing that  was  necessary — ^we  had  men  that  knew  exactly  how  to  do 
it  There  was  this  Federal  base  which  was  one  of  the  largest  supply 
bases  built  by  the  United  States  in  France,  involving  some  150  or  160 
warehouses  each  some  150  by  60,  with  all  the  roads  and  trackage  and 
water  system  and  electric  lights  and  everything  necessary  to  make  it 
complete,  and  as  complete  a  system  as  a  railroad  terminal  for  a  city  of 
three  or  four  hundred  thousand  people  would  be.  That  was  prac- 
tically all  done  from  start  to  finish,  from  top  to  bottom,  by  the  en- 
listed men,  and  in  nine  cases  out  of  ten  when  the  officer  interfered 
with  an  order  he  mixed  it  up.  The  men  who  were  expert  at  the 
various  branches  would  hold  meetings,  and  I  never  saw  men  so  in- 
terested in  their  work  as  they  were.  The  woujd  hold  meetings  among 
thra[i9elves,  informal  conferences,  and  lay  out  the  work  among  them- 
selves, plan  it,  and  do  it  themselves.  The  officers  would  simply  walk 
up  and  down  on  the  work  occasionally,  showing  themselves. 

Senator  Chamberlain.  They  were  not  experts  in  the  work? 
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Mr.  Xhobiab.  Many  of  them  did  not  know  anything  at  all  about  it. 
There  were  rock  cuts;  there  was  tunneling  work.  In  one  instance 
an  officer  did  interfere  and  blow  up  two  men.  One  thousand  poiuids 
of  black  powder  went  off  prematurely  and  blew  a  lot  of  fellows  up. 

The  enlisted  personnel  were  practical  and  efficient  men  at  that 
work,  and  it  was  all  done  on  their  initiative  from  the  surveying  to 
the  actualpick-and-shovel  work. 

Senator  Chamberlain.  Now,  we  are  getting  away  from  the  line  of 
the  hearing.    What  other  suggestions  have  you  to  make? 

Mr.  Thomas.  A  suggestion  aslo  double  charges.  I  think  there 
should  be  a  provision  in  the  bill  prohibiting  the  filing  of  more  than 
one  charge  against  a  man  for  only  one  act. 

Senator  Chamberlain.  That  is,  not  charging  him  with  desertion 
and  being  away  without  leave  and  with  disooedience  of  an  order,  all 
involving  one  act? 

Mr.  Thomas.  All  involving  the  same  act.  That  was  one  of  the 
great  sources  of  injustice,  I  thmk;  but  the  two  most  outstanding,  and 
the  two  to  rankle  in  the  men  the  most,  were  those  two  cases — ^the  de- 
lay in  the  summary  court  hearing  for  a  trivial  offense,  the  long  time 
spent  in  the  guardhouse  waiting,  and  the  f acti  that  a  man  for  a  com- 
paratively slight  single  offense  or  act  of  omission  would  be  charged 
under  half  a  dozen  different  charges  and  receive  a  sentence  of  six 
months  for  each  one. 

Senator  Chamberlain.  Did  you  not  find  that  the  judge  advocate 
who  represented  the  prosecution  and  the  court  does,  as  a  rule,  know 
little,  if  anything,  about  the  law  ? 

Mr.  Thomas.  Nothing  whatever,  sir.  As  I  said  before,  it  would 
have  been  ridiculous  if  it  had  not  been  so  pathetic. 

Senator  Chamberlain.  Do  you  think  there  ought  to  have  been 
some  man  there  as  the  legal  adviser  of  the  court,  at  the  triaU  who 
understood  law  ? 

Mr.  Thomas.  Unquestionably.  As  I  said  before,  the  administra- 
tion of  even  the  simplest  forms  of  justice  is  a  highly  technical  mat- 
ter that  it  requires  trained  men  to  administer. 

Senator  Chamberlain.  That  is  the  British  system? 

Mr.  Thomas.  I  may  say  that  I  voice  the  opinion  of  the  enlisted 
personnel,  I  am  sure,  in  stating  that  their  preference  would  be  for  an 
expert  outside  court  that  had  no  connection  whatever  with  the  Army. 

Senator  Chamberlain.  Did  you  know  any  cases  where  a  verdict  of 
acquittal  was  rendered  and  was  then  disapproved  of  by  the  com- 
manding officer — and  a  retrial  of  the  case  ordered  ? 

Mr.  Thomas.  No,  sir.  I  knew  of  many  cases  where  disapproval  bv 
the  reviewing  authority  was  had.  I  Imew  of  only  one  case  where 
there  was  a  reduction  of  sentence  by  the  reviewing  authority,  and 
that  was  made  by  Gen.  Patrick.  A  man  in  our  regiment  named 
Bonan  had  received  a  dishonorable  discharge  and  had  been  sen- 
tenced .to  15  years,  and  Gen.  Patrick  cut  that  down  to  6  months,  with 
a  sharp  reprimand;  with  a  statement  to  the  court  stating  that  evi- 
dently no  member  of  th^  court  had  any  conception  of  rendering  mili- 
tary justice  and  that  it  had  shown  personal  prejudice  all  through  the 
case.    I  may  say  that  was  the  first  general  case  we  had. 

Senator  Chamberlain.  Was  this  Gen.  Patrick  in  charge  of  avia- 
tion? 
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Mr.  Thomab.  Yes;  he  was  in  charge  of  aviation^  and  I  may  say 
that  that  was  in  the  early  days,  and  that  that  policy  was  reversed 
very  shortly  after  that. 

In  every  other  instance  that  I  saw  except  one,  if  any  comment  was 
made  by  the  reviewing  authority  it  was  that  the  pimishment  was  not 
sufficient. 

Senator  Chambeblain.  They  did  not  reverse  it? 

Mr.  Thomas.  They  did  not  reverse  them.  We  had  one  boy  in  our 
regiment  that  was  tried  for  disobedience,  with  every  excuse  for  the 
disobedience.  He  was  an  ignorant  sort  of  a  boy  and  there  was  a 
general  order  that  engineers  should  not  be  drilled,  and  he  was  or- 
dered by  the  first  sergeant  to  do  extra  drill  as  a  punishment,  after 
working  hours  in  the  evening,  and  he  refused.  The  captain  sent  for 
him  and  ordered  him  to  obey,  and  he  still  refused,  relying  on  this 
general  order,  and  he  was  tried  and  was  given  one  year  in  Gievres 
without  any  fine.  He  was  a  harmless,  pleasant  boy,  and  the  court 
Tery  rightly  took  the  view  that  he  thought  he  was  right.  In  that 
case  the  reviewing  authorities  reprimanded  the  court  for  their 
leniency. 

Senator  Chaicberlain.  For  their  leniency  ? 

Mr.  Thomas.  Yes ;  I  know  one  other  case  in  which  the  man  ought 
not  to  have  been  tried  at  all,  in  which  a  sentence  of  dishonorable  dis- 
charge and  20  years  was  cut  down  to  5  years  and  dishonorable-  dis- 
charge. 

Senator  Wabhbn.  To  revert  for  a  moment  to  your  statement  that 
there  should  be  a  law  that  these  cases  should  be  tried  within  48 
hours,  would  you  have  any  elasticity  in  case  of  engagements  going 
on  or  because  of  movement  of  troops,  where  it  would  be  almost  im- 
possible to  get  a  court-martial  ?  Do  you  think  it  is  necessary  to  have 
any  elasticity  in  that  direction? 

Mr.  Thomas.  It  is  not  necessary  to  have  any  smnmary  courts 
when  the  American  Army  is  not 

Senator  Wakren.  I  meant  about  the  48-hour  provision;  whether 
that  would  be  mandatory  in  all  cases. 

Mr.  Thomas.  No,  sir;  it  certainly  ought  not  to  be  mandatory  in 
action  at  the  front.  As  a  matter  of  fact,  I  never  knew  of  any 
charges  being  preferred  at  the  front.  If  a  man  conmiitted  anv  mis- 
conduct there,  they  waited  until  they  got  back  to  a  rest  area  before 
the  charges  were  filed.  There  are  no  guardhouses;  there  is  no  pro- 
vision for  guarding  men  or  anything  of  that  sort  The  conditions 
would  be  so  different. 

Senator  Warren.  As  it  is  now,  it  is  with  the  commanding  officer 
how  long  they  shall  wait  before  trial,  is  it  not  ?    There  is  no  law  on  it  ? 

Mr.  THOMAS.  No,  sir;  the  law  provides  that  the  man  shall  be 
served  with  the  charges  within  8  days  after  they  are  preferred. 

Senator  Warren.  I  am  speaking  of  the  trial  itself  and  his  incar- 
ceration in  the  guardhousa 

Mr.  Thomas.  Under  the  law  he  may  be  kept  40  days — 10  days 
within  which  to  serve  the  charges  and  30  days  thereafter. 

Senator  Warren.  Under  the  law,  within  how  short  a  time  can 
they  perform  those  functions. 

Mr.  Thomas.  A  man  has  three  dajrs  after  the  charges  are  served 
on  him,  if  he  demands  it,  to  prepare  his  trial. 

Senator  Warren.  Yes. 
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Mr.  Thomas.  So  that  a  miui  could  be  arrested  tx)-day  and  tried 
on  the  fourth  day  if  the  charges  were  immediately  served  upon  him. 

Senator  Warren.  Nothing  would  hinder  it? 

Mr.  Thomas.  No,  sir. 

Senator  Warrek.  And  if  he  did  not  ask  for  a  delay  there  is  noth> 
iuff  to  hinder  it  at  once? 

Mr.  Thomas.  Yes,  sir;  but,  as  a  matter  of  fact,  in  practice  it 
always  works  the  other  way.  Courts  are  never  ready  to  hear  him 
until  the  last  minute.  The  man  is  always  anxious  for  his  trial  and 
can  never  get  it  until  the  last  minute. 

Senator  Warren.  You  proposed  some  legislation,  and  I  wanted 
to  get  your  idea  about  that.  You  would  say  that  a  man  must  be 
tried  in  48  hours  after  he  exhausted  his  time  if  he  wished  to  ex- 
haust itf 

Mr.  Thomas.  No,  sir;  you  did  not  quite  understand  me.  Senator. 
I  said  it  would  be  a  good  plan  in  order  to  overcome  the  injustice 
of  letting  a  man  stay  a  lon^r  time  in  prison  awaiting  trial  for  trivial 
offenses,  that  the  bill  itselx  should  specify  what  are  minor  offenses 
that  shall  be  taken  cognizance  of  bv  a  summary  court,  and  that 
whenever  a  man  is  guilty  of  one  of  those  minor  offenses  he  be  t^ed 
by  a  summary  court  without  investigation. 

Senator  Warren.  You  speak  about  when  he  is  guilty.  That  would 
only  transpire  after  the  trial. 

Mr.  Thomas.  When  he  is  charged  with  being  guilty^  I  should  say, 
of  one  of  these  minor  offenses  he  ought  to  be  then  tried  by  a  sum- 
mary court  within  48  hours  after  his  arrest. 

Senator  Warren.  How  about  the  three  days  that  he  has?  Would 
you  cut  those  out? 

Mr.  Thomas.  He  would  not  need  those  for  a  sununary  court.  I 
have  never  known  a  man  who  ever  demanded  any  delay.  They  are 
always  readv  for  a  trial  if  they  can  get  one. 

Senator  Warren.  I  agree  with  you  about  the  desirability  of  quick 
action. 

Mr.  Thomas.  In  the  event  that  the  case  is  serious  enough  to  in- 
volve trial  by  a  general  or  a  special  court-martial  the  judge  advo- 
cate or  the  prosecution  ought  to  be  given  time  enough,  and  there 
are  many  cases  in  which  the  full  40  days  would  be  necessary  to  pre- 

fare  the  case ;  in  serious  cases  in  which  witnesses  have  moved  around 
can  well  see  where  it  would  take  the  full  40  days  to  prepare  the 
prosecution's  part  of  the  case.  But  there  is  no  reason  why  minor 
offenses  should  not  be  all  tried  in  a  summary  court  without  investi- 
gation and  why  they  should  not  have  an  immediate  hearing  on  it. 

Also,  as  I  said  on  the  other  point,  I  think  there  should  be  a  pro- 
vision prohibiting  charging  a  man  under  several  specifications  for 
one  act  or  omission ;  that  the  prosecution  should  select  what  artide 
they  want  to  charge  him  under  for  any  one  particular  act,  aad  then 
be  restricted  to  charging  him  under  that  act* 

I  have  one  other  matter  that  I  want  to  present  to  the  committee. 
I  was  at  the  hospital  at  Savenay  in  France,  and  in  the  ward  across 
the  hall  from  me  was  a  private,  Paul  B.  Smith,  in  ward  A  22,  of 
Base  Hospital  No.  8.  He  was  in  Company  C  of  the  Twenty-seventh 
Engineers.  He  was  wounded  on  August  21, 1918,  at  Chateau-Thierry, 
and  practically  all  the  flesh  of  his  right  leg  from  the  knee  to  the 


ESTABLISHMENT  OF  MILITABY  JUSTICE.  317 

thi^  was  stripped  off.  In  addition  to  that  the  tendons  across  his 
foot  and  ankle  were  torn  by  a  piece  of  explosive  shell  so  that  his  leg 
was  worse  than  useless  to  him.  He  was  getting  around  on  crutches, 
but  the  leg  simply  dragged.  He  had  been  wounded  in  August.  This 
was  in  January.  He  was  up  and  dressed.  They  had  a  rule  at  the 
hospital  that  every  man  who  had  his  clothes  s\nd  got  up  should  have 
his  bed  made  and  stand  at  attention  at  the  foot  of  his  bunk  with  his 
things  all  in  order  for  morning  inspection  at  7.30  by  the  ward  surgeon. 
One  morning  this  Smith,  with  the  help  of  the  other  boys  in  the 
hospital,  made  his  bed,  as  he  did  every  morning,  and  the  word  was 
sent  around  for  inspection,  and  after  standing  at  attention  for  quite 
a  while  at  the  foot  of  his  bunk  Smith  lay  down  on  his  bed,  and  within 
a  half  an  hour  or  so  the  nurse  orderly  came  running  into  the  ward 
and  warned  everybody  to  stand  at  attention,  that  here  came  the  in- 
specting officers,  and  that  nurse  saw  Smith  getting  off  his  bed,  and 
he  said,  ^  Smith,  you  make  that  bed  up  again  right  away.  You  have 
no  business  to  lie  down  on  it  until  after  inspection."  lie  said,  "  No; 
I  can  not  make  it  up.  My  leg  is  hurting  me  very  badly."  They  had 
quite  an  altercation,  and  that  was  going  on  when  the  surgeon  came 
in.  He  asked  what  the  trouble  was,  and  the  nurse  told  him.  Without 
evidence,  without  any  charges  being  filed  or  any  proceeding  of  any 
kind,  the  following  order  was  served  on  Smith : 

Hospital  Obdek  1  Base  HosprrAi.  No.  S, 

HC  8.  j  January  17,  1^19. 

1.  Pvt  Paul  B.  Smith,  Ward  A  22,  Base  HospitBl  No.  8,  will  be  confined  to  the 
^ardhouse  for  a  period  of  seven  days  and  assigned  to  hard  labor,  for  refusing 
to  woric  in  his  ward  except  on  orders  from  the  ward  surgeon  himself. 

By  order  of  Lieut.  Col.  Estille,  C.  O.,  Base  Hospital  No.  8. 

[seal.]  C.  G.  Payson, 

First  Lieu  tenant,  Sanitary  Corps,  Adjutant 
(Lieut  Payson,  Surgeon  A  22,   A.  P.  M.,  C.  O.  Hosp.  Guard,  Reg.  file.) 

Senator  Chamberlain.  Did  vou  know  the  man  ? 

Mr.  Thomas.  I  was  there  at  the  time  arid  saw  the  whole  thing. 

Senator  Chamberlain.  Who  signed  that? 

Mr.  Thomas.  This  is  a  copy  which  he  wrote  from  my  dictation 
and  which  I  compared  with  the  original  order.  This  is  one  of  the 
papers  I  got  after  I  had  lost  my  other  papers. 

Senator  Chamberlain.  How  long  was  he  kept  there  in  the  guard- 
house ? 

Mr.  Thomas.  He  was  kept  there  the  full  seven  days.  He  has  writ- 
ten on  the  back  of  this  sheet  of  paper  his  own  brief  history.  [Read- 
ing:] 

Pvt  first  class  Paul  B.  Smith,  Company  C,  27th  Engineers,  was  wounded 
in  ar-tioii  at  Chateau-Thierry  front  on  Auprust  21,  1918,  hlfjh  explosive  shell 
penetrating  right  thigh  inflicting  a  wound  9  inches  long,  another  piece  of  shell 
pntPrinjj  right  leg,  causing  ant.  flbrol  paralysis  of  the  foot;  can  walk  with 
enitches;  refused  to  make  the  bed  all  over  after  making  it  once,  when  told  to 
do  so  by  a  ward  nurse,  Miss  Smith. 

I*vt.  Paul  B.  Smith,  residence.  Bisbee,  Ariz.,  enlisted  in  San  Francisco, 
Calif.,  April  5,  1918.  arrived  at  the  front  July  17,  1918,  and  was  put  out  of 
action  August  21,  1918. 

This  man  is  about  35  years  old. 

Senator  Chamberlain.  He  was  tried  by  a  court-martial? 

Mr.  Thomas.  No  ;  he  was  tried  by  nothing. 

Senator  Chamberlain.  Was  there  any  authority  for  that? 
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Mr.  Thomas.  Nothing  in  the  world.  It  was  the  clearest  case  of 
false  imprisonment.    That  is  simply  typical  of  the  mental  attitude. 

Senator  Chambehlain.  Who  is  the  lieutenant  colonel? 

Mr.  Thomas.  Lieut.  Col.  Estille,  commanding  officer,  Base  Hos- 
pital 8.  This  is  also  signed  by  C.  G.  Payson,  first  lieutenant,  Sani- 
tary Corps,  adjutant.  Those  are  the  omcers  whose  names  are  on 
the  order. 

Senator  Chamberlain.  Did  you  see  him  in  the  hospital? 

Mr.  Thomas.  I  saw  him  in  the  hospital,  and  saw  hmi  taken  to  tho 
guardhouse.  He  came  to  me  immediately  after  he  got  out  for 
advice. 

Senator  Chamberlain.  What  became  of  the  man? 

Mr.  Thomas.  I  do  not  know.  He  was  stiU  in  the  hospital- 
Senator  Warren.  What  was  his  condition  when  he  came  home! 

Mr.  Thomas.  It  could  never  be  improved. 

Senator  Warren.  What  was  the  difference  in  his  condition  when 
he  went  into  the  guardhouse  and  when  he  came  back? 

Mr.  Thomas.  Oh,  he  was  practically  as  well,  because  the  boys  of 
the  guard  favored  him  every  way  they  could — against  orders,  but 
of  course  they  could  get  by  with  it. 

Senator  Chamberlain.  What  was  the  condition  of  his  leg? 

Mr.  Thomas.  It  was  worse  than  if  it  had  been  cut  on.  It  was 
simply  dragging. 

Senator  Chamberlain.  His  condition  was  prevented  from  de- 
tenoriation  by  the  men  at  the  guardhouse? 

Mr.  Thomas.  Yes.  He  could  do  no  more  work — and  he  had  not 
entirely  recovered  from  the  shock.     He  was  still  pale  and  wan. 

In  addition  to  the  permanent  crippling,  he  was  still  a  sick  man. 

Senator  Warren.  Is  that  all,  Senator  Chamberlain,  that  you  want 
to  ask  him? 

Senator  Chamberlain.  I  have  nothing  further. 

Senator  Warren.  I  have  nothing. 

Senator  Chamberlain.  Mr.  Chairman,  I  would  like  to  have  one 
or  two  witnesses  called.  Unless  the  Secretary  of  War  shall  desire  to 
have  some  called,  there  are  only  two  or  three  other  witnesses  that  I 
know  of  that  I  care  to  have  the  committee  hear.  May  I  give  you 
their  names? 

Senator  Warren.  Yes. 

Senator  Chamberlain.  Col.  E.  M.  Morgan,  of  Yale  College,  Maj. 
Eoger  Hull,  of  New  York  City,  and  Mr.  J.  B.  W.  Gardiner,  of  No. 
18  East  Forty-first  Street,  New  York  City. 

I  think  those  are  the  only  witnesses  I  care  to  have  examined  until 
after  the  Secretary  of  War  submits  the  names  of  such  witnesses  as 
he  wants  to  appear. 

(Thereupon,  at  12.30  o'clock  p.  m.,  the  subcommittee  adjourned 
until  to-morrow,  Wednesday,  September  3,  1919,  at  10  o'clock  a.  m.) 
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WEDNESDAY,  SEPTEXBEB  3,  1919. 

United  States  Senate, 

SuBCOMKirrEE  ON  MiLITABY  AfFAIRS, 

Washington^  D.  C, 

The  sabcommittee  met,  pursuant  to  adjournment,  in  the  room  of  the 
Committee  on  Appropriations  in  the  Capitol,  at  2  o'clock  p.  m.,  Sen- 
ator Francis  E.  Warren  presiding. 

Present:  Senators  Warren  (chairman)  and  Chamberlain. 

Senator  Warben.  I  may  say,  before,  proceeding  with  this  hearing, 
that  the  other  member  of  the  subcommittee,  Mr.  Lienroot,  is  engaged 
in  the  debate  now  going  on  in  the  Senate  on  the  oil-land  leasing  bill, 
and  asked  us  to  proceed  without  him,  saying  that  he  would  come  in  if 
he  could  later  on.  We  have  with  us  to-day  Maj.  Gen.  O'Ryan,  and  we 
will  hear  him  now. 

STATEMENT  OF  MAJ.  GEN.  JOHH  F.  O'BTAH,  COMMAHDDTO  THE 
HEW  YOBX  NATIONAL  OUABO  DIVISION,  FOBMEBLY  THE 
TWENTY-SEVENTH  DIVISION. 

Senator  Wabben.  Gen.  O'Ryan,  we  have  before  the  Committee  on 
Military  Affairs  of  the  Senate  the  so-called  Chamberlain  bill,  which 
provides  for  an  entire  rearrangement  of  the  Articles  of  War,  and  we 
wish  to  have  you  tell  us,  after  your  experience  in  France  and  your 
subsequent  service  as  a  member  of  a  special  War  Department  board, 
what  you  consider  necessary  in  the  way  of  a  change  in  the  Articles  oi 
War  as  they  stand  to-day,  with  reference,  as  you  go  along,  to  the  bill 
now  before  the  Senate. 

Gen.  CRtan.  My  views  are  contained  in  the  report  of  the  so-called 
Keman  Board,  a  copy  of  which  report  I  think  your  committee  has. 
This  report  really  consists  of  two  parts.  The  first  part  is  a  general 
discussion  of  the  subject,  while  the  second  part  takes  up  in  detail, 
article  after  article,  the  so-called  Articles  of  War. 

Under  each  numbered  article  we  have  set  forth  the  article  of  war  as 
it  exists  at  the  present  time  and  the  article  of  war  as  we  propose  it^ 
and  under  each  of  the  articles  so  arranged  we  have  set  lorth  com- 
ment, giving  the  reasons  for  the  changes  proposed ;  or,  where  changes 
were  not  suggested,  why  we  think  the  article  should  remain  un- 
amended. 

The  only  thing  I  think  I  can  add,  in  a  general  way,  to  the  general 
statement  which  constitutes  part  1  of  the  report,  is  a  view  of  the  en- 
tire subject  based  not  only  upon  study,  but  more  particularlv  upon 
observations  of  discipline,  or  rather  observations  affecting  the  sub- 
ject of  discipline,  made  during  the  war. 
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I  think  that  by  those  who  were  distant  from  the  atmosphere  of 
battle,  perhaps  too  much  stress  has  been  laid  upon  the  importance 
of  the  procedure  of  military  courts.  The  object  of  courts  in  an 
army,  especially  during  time  of  war,  is  mainly  to  deter  the  mass 
of  the  soldiers  from  the  commission  of  offenses  which  have  brought 
some  of  the  soldiers  to  trial.  I  think,  to  appreciate  the  importance 
of  this  subject,  it  is  necessary  to  reflect  upon  the  influences  which 
determine  the  conduct  of  soldiers  in  battle.  These  influences  are 
the  hope  of  reward,  the  stimulation  of  emotions  of  patriotism,  pride, 
gang  spirit,  dependability  of  character;  but  underneath  all  of  those 
influences  there  must  be  the  strong  arm  of  compulsion  to  move  an 
element  which  exists  in  every  army.  Fortunately,  I  think  that  the 
American  Army  had  but  a  small  percentage  of  men  who  might  he 
classed  as  undependable  in  battle;  but  nevertheless  every  army  pos- 
sesses such  an  element,  in  the  same  way  that  every  army  possesses 
an  element  of  men  who  are  hardly  human  in  relation  to  their  bravery 
and  recklessness.  The  mass  of  soldiers  are  the  subjects  of  ready 
leading,  either  in  one  direction  or  the  other,  and  the  skill  of  the 
commander  is  largely  determined  by  the  manner  in  which  he  sup- 
presses one  element  and  exploits  the  influence  of  the  other. 

In  this  work  of  leadership  it  is  necessary  that  the  conmiander 
should  have  at  his  command  a  summary  procedure  to  bring  to  sharp 
accountability  those  who  willfully  or  negligently  fail  in  their  duty 
in  times  of  critical  importance.  I  say  that  this  point,  I  think,  is  so 
important,  and  it  is  so  peculiar  to  the  conditions  which  affect  an 
army  in  the  field  that  it  is  one  apt  to  be  overlooked  in  time  of  peace. 

Senator  Warren.  Without  wishing  to  interrupt,  let  me  say  that 
I  should  be  glad  if,  before  you  finish,  you  would  portray,  in  your  own 
good  way.  the  differences  in  time  of  peace  and  in  time  of  war. 

Gen.  O  Ryan.  In  attempting  to  answer  the  Senator's  question,  it 
is  with  diffidence,  I  think,  that  any  commander  will  speak  of  that 
element  of  his  command  which  is  constituted  of  the  men  who  are  or- 
ganically undependable.  Nevertheless,  they  exist  in  all  armies,  and  we 
had  them  in  the  American  Expeditionary  Forces. 

In  considering  the  conduct  of  such  men,  I  think  that  form  of  mis- 
demeanor which  affected  the  discipline  and  morale  of  the  Army  more 
than  any  other  was  the  conduct  which  prompted  the  soldier  to  quit 
in  action,  to  shirk  his  battle  duties,  or  in  anticipation  of  battle  to 
leave  his  command,  not  for  the  purpose  of  deserting  the  Army  but 
for  the  purpose  of  avoiding  battle  by  going  absent  without  leave 
In  other  words,  we  found  that  a  man  who  went  absent  without  leave 
in  anticipation  of  a  battle  was  as  much  a  demoralizing  influenoe 
upon  the  Army  as  was  the  man  who  actually  deserted. 

Now,  if  the  punishment  of  these  men  who  went  absent  without 
l^^xo  wore  dependent  upon  a  court  bound  by  such  procedure  as  is 
nn>i>osed  in  the  new  bill,  the  delinquents  would,  I  think,  in  many 
<«9iM«  go  without  punishment,  for  the  reason  that  during  the  battle 
y^ruxi  it  would  be  impracticable — physically  impracticable — for 
r>K«a^  eoncemed  in  the  convening  and  conduct  of  courts-martial  to 
^T«y^rui<^  tlie  court  prescribed  and  to  carry  out  the  procedure  pro- 

^^^  <^)<^  thing,  I  think,  that  affects  an  army  in  battle  more  than 
n\v*i.Vitn|t  <Jse  is  fatigue,  loss  of  sleep,  and  the  fewer  unnecessary  du- 
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ties  there  are  impofied  upon  officers  and  men  the  more  will  the  vigor 
and  energy  of  the  force  be  conserved.  B;^  that  I  mean  that  if  officers 
during  battle  are  to  be  required  to  constitute  courts-martial  for  the 
purpose  of  trying  men^  the  procedure  should  be  as  simple  and  as 
expeditious  as  practicable,  so  that  they  may  be  promptly  relieved 
of  duty  and  retomed  to  their  normal  functions. 

My  recollection  is  that  the  proposed  bill  provides,  in  effect,  that 
the  court  shall  constitute  a  jury,  while  the  staff  judge  advocate  plays 
the  role  of  judge. 

It  is  also  provided,  I  think,  that  enlisted  men  shall  constitute  a 
part  of  the  membership  of  the  court.  In  our  report  we  have  cov- 
ered our  views  concerning  this  proposal,  but  in  a  general  way  I  think 
that  tile  objections  to  the  proposed  system  are  based  upon  the  mili- 
tary man's  knowledge  of  tne  need  for  summary  action  in  disposing 
of  cases  based  upon  negligence  and  willfulness  under  battle  condi- 
tions. 

Senator  Warren.  With  relation  to  private  soldiers,  enlisted  men, 
serving  as  members  of  courts  in  trials  of  enlisted  men  and  noncommis- 
sioned officers,  what  is  your  judgment  as  to  the  views  of  the  men 
themselves,  as  to  whether  it  would  be  desired  by  the  enlisted  force, 
or  whrtlMr  they  would  prefer  to  have  it  the  way  it  is  at  present, 
being  tried  by  all  commissioned  officers? 

Gen.  O'Rtan.  I  think  I  can  answer  that;  I  know  I  can  answer 
that  positively  in  my  own  division.  The  men  were  satisfied  with 
the  system  of  courts-martial  as  practiced  in  the  division,  and  I  have 
a  strong  impression  that  the  same  view  existed  throughout  the  Guard 
divisions  and  the  Regular  Army  divisions.  In  other  words,  that 
the  men  would  not  care  for  and  do  not  seek  the  opportunity  to  serve 
on  courts. 

The  phase  of  this  subject  that  appealed  to  me  most  is  this :  Mem- 
bership on  a  court  implies  that  the  officer  detailed  possesses  experi- 
ence, judgment,  impartiality,  and  knowledge  of  the  requirements 
and  needs  of  the  military  service  at  the  time.  Now,  under  our  demo- 
cratic system  it  is  the  ifact  that  in  war  our  officers  come  from  the 
ranks,  and  necessarily  they  are  those  in  the  ranks,  or  were  those  in 
the  ranks,  most  fitted  by  education  and  other  qualifications  to  be- 
come officers.  Hence,  if  we  put  enlisted  men  on  courts,  we  go  into 
that  class  of  the  Army — ^knowingly  go  into  it — ^where  are  to  be  found 
those  least  qualified  in  relation  to  these  qualities  to  perform  the 
functions  of  officers  detailed  to  courts. 

Then,  I  think,  too,  were  enlisted  men  to  be  detailed  as  members 
of  courts,  it  would  be  unfortunate  in  a  disciplinary  way.  I  think 
that  their  comrades  would  ask  them  how  they  and  how  the  officers 
on  the  court  voted,  and  I  do  not  think  that  would  be  in  the  interest 
of  discipline. 

Senator  Warrek.  Would  the  likes  and  dislikes  of  the  enlisted  men, 
ss  they  associate  toj^her,  unduly  influence,  do  you  think,  their 
judgment  while  servmg  on  a  court? 

Gen.  0*Ryak.  Well,  Senator,  I  think  that  would  vary  materially. 
In  time  of  war,  particularly,  there  is  such  a  large  percentage  of 
enlisted  men  with  a  high  sense  of  responsibility  that  as  to  those  men 
I  am  qnite  sure  fhey  w^uld  not  be  influenced. 
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Senator  Wabsbn.  I  am  speaking,  of  course,  of  what  is  to  oome 
rather  more  than  of  what  is  past. 

Gen.  O'Rtan.  Oh,  yes. 

Senator  W^bren.  That  is  to  say,  I  am  speaking  of  oar  Army  as  it 
will  be  constituted;  and,  as  we  hope  that  in  time  of  peace  we  shall 
always  be  prepared  for  war,  I  am  speaking  of  our  Army,  as  it  will 
be  in  peace. 

Gren.  O'Ryan.  I  think  it  can  be  fairly  stated  that  the  danger  would 
be  greater  in  relation  to  enlisted  men  than  it  would  be  in  relation  to 
officers.  Their  mean  period  of  service  is  much  shorter;  their  experi- 
ence is  less.  Their  characters  are  less  developed  as  the  result  of  less 
training,  less  years  of  life,,  less  experience,  and  less  education. 

Senator  Wakren.  Has  your  division,  for  instance,  experienced  any 
difficulty,  and  if  so  how  much  difficulty,  in  procuring  officers  for 
service  on  courts-martial  who  are  qualified?  Has  there  been  a  large 
percentage  or  a  small  percentage  of  unfit  officers  charged  with  the 
duty  of  serving  on  courts-martial — ^who  have  been  unduly  severe, 
and  so  forth,  or  inefficient?  Have  you  been  compelled  to  take  any 
large  percentage  from  those  coming  in  from  civil  life,  among  whom 
there  have  been  officers  by  education  and  practice  unfit  for  that  serv- 
ice? What  is  your  idea  about  that?  Is  there  a  large  percentage 
or  not,  and  is  that  cared  for  generally  in  the  selection  of  courts! 

Gen.  O'Rtan.  Court-martial  work,  I  think,  is  considered  by  the 
average  officer  as  disagreeable  work.    That  is  the  first  thing. 

The  next  thing  is  that  many  officers  consider  it  of  less  importance 
than  the  work  that  they  happen  to  be  doing,  and  based  rather  upon 
the  second  idea  than  the  first,  do  many  officers  apply  informally  to 
the  judge  advocate  to  be  taken  off  the  list  of  officers  available*  for 
court-martial  work.  Naturally,  to  some  extent,  these  requests  in- 
fluence the  judge  advocate  in  making  his  reconmiendations  to  the 
chief  of  staff.  I  should  say  that  a  very  small  percentage  of  officers 
were  unfit  or  undesirable  for  this  service.  When  they  were  found 
to  be  unsuited,  it  was  the  practice  for  the  trial  judge  advocate  or 
for  the  president  of  the  court  to  report  the  fact  to  the  chief  of 
staff  and  recommend  that  the  officer  in  question  be  relieved. 

Senator  Warren.  You  speak  of  the  chief  of  staff.  You  mean 
the  chief  of  staff  of  the  division  ? 

Gen.  O'Ryan.  Of  the  division ;  yes,  sir. 

Senator  Warren.  Or  of  the  brigade? 

Gen.  O'Ryan.  Of  the  division.  Now,  getting  right  down  to  the 
details  of  the  thing,  my  practice  was  this.  I  was  concerned  with 
securing  for  each  court  a  president  of  the  court  whom  I  knew  per- 
sonally to  be  an  officer  of  responsibility,  who  would  supervise  the 
administration  of  justice,  who  would  permit  no  wasting  of  time,  and 
who  is  known  to  be  a  good  soldier.  Occasionally  our  situation  was 
such  that  I  found  it  to  be  unwise  to  appoint  as  the  president  of  a 
court  the  officer  who  was  my  first  choice,  and  I  thereupon  took 
another.  So  I  would  say  that  all  of  the  courts  in  our  division  were 
well  administered,  largely  as  the  result  of  the  good  teamwork  between 
two  very  efficient  men,  one  the  president  of  the  court  and  the  other 
the  trial  judge  advocate. 

Senator  Warren.  General,  I  do  not  want  to  interrupt  the 
even  course  of  your  testimony,  but  let  me  say  this :    There  has  been 
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a  great  deal  of  complaint  that  court-martial  proceedings  and  find- 
ings have  been  very  strict,  and  of  course  there  have  been  some  in- 
stances cited  before  the  Committee  on  Military  Af ffairs  as  a  whole, 
and  elsewhere,  that  have  seemed  absolutely  inhuman.  I  think  that 
we  should  like  to  know  from  you  what  your  observation  has  been,  not 
only  in  your  division  but  otherwise,  and  whether  those  instances 
are  exceptions  and  whether  they  are  extremely  rare,  or  whether 
they  are  common  occurrences  j  so  as  one  may  say,  to  pet  down  to 
practical  business.  That,  I  think,  is  what  the  subcommittee  and  the 
general  Committee  of  Military  Affairs  would  like  to  know.  They 
would  like  to  know  what  of  these  reports  we  can  accept  as  being  of 
general  application  and  as  indicating  the  general  attitude  of  Army 
officers  on  these  courts,  and  whether,  taking  it  by  and  large,  the 
men  of  our  Army  as  a  whole  have  suffered  tremendously — ^more  than 
the  exigencies  of  the  case  would  require. 

Of  course,  as  to  this  matter  of  enlisted  men  serving  on  courts, 
which  is  a  matter  on  which  there  is  such  strong  division  of  opinion 
with  people  who  are  advocating  change,  I  would  also  like,  some- 
where in  your  remarks,  to  have  you  state  what  your  opinion  is  and 
what  would  be  your  advice  about  some  final  court,  you  might  say 
outside  the  Atrmy,  a  civil  court,  or  if  within  the  Army,  appointed 
from  civil  life  and  appointed  for  that  purpose  and  no  other.  You 
catch  mv  idea,  do  you  i 

Gen.  O'Rtan.  Yes,  sir;  I  think  so.  When  our  troops  were  mobil- 
ized and  the  general  plan  for  the  organization  of  the  big  Army  was 
understood,  I  think  tnat  a  great  many  officers  were  rather  appalled 
by  the  prospect  of  having  so  many  men  without  military  training 
brought  into  the  service;  that  is  to  say,  they  were  appalled  by  the 
prospect  of  handling  them,  disciplining  them,  and  traimng  them,  and 
I  thmk  that  many  of  them,  from  what  I  have  heard  in  conversation 
with  them  at  the  time  and  since,  made  up  their  minds  that  in  rela- 
tion to  offenses  committed  by  those  men,  after  warning  and  after  a 
reasonable  degree  of  training,  they  would  send  them  before  a  court 
that  would  punish  them  in  a  way  that  would  terrorize  them — I  use 
the  word,  I  think,  advisedly — or  not  so  much  terrorize  them  as  ter- 
rorize the  rest  of  the  men  on  duty  at  that  camp;  at  the  same 
time,  however,  recognizing  the  fact  that  these  sentences  would 
perhaps  be  modified  by  the  division  commanders,  or  where 
they  were  not,  or  where  they  were  attempted  to  be  carried  out 
in  full,  would  after  a  reasonafile  time  had  elapsed,  or  perhaps  after 
the  conclusion  of  the  war,  be  in  part  or  wholly  remitted.  I  think 
that  the  officers  who  served  on  military  courts,  and  the  division  com- 
manders who  reviewed  the  convictions  which  resulted  in  these  long 
sentences,  all  understood  that  no  mature  men  in  or  out  of  the  Army 
would  seriously  expect  these  sentences  to  be  carried  out :  but  that 
the  men  who  constituted  tlie  Army  were  yoimg,  many  ox  them  un- 
sophisticated in  regard  to  military  matters  at  least,  that  they  did 
not  know  very  much,  if  an^hing,  about  military  courts  or  military 
jiisdce;  that  they  had  an  idea  that  the  Army  in  time  of  war  pun- 
ished practically  as  it  pleased.  When  stem  sentences  were  handed 
out,  I  think  that  they  had  a  very  beneficial  effect  in  those  cases  where 
the  sentence  was  not  so  extraordinarily  severe  as  to  give  the  impres- 
sion that  it  was  unjust  or  perhaps  even  inhuman. 
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Senator  Warben.  You  say,  though,  these  cases  all  went  to  division 
commanders? 

Gen.  O'Rtan.  Yes,  sir;  all  cases  within  the  division,  of  general 
courts-martial,  had  to  be  approved  by  the  division  commander. 

Senator  Warren.  All  general  courts-martial? 

Gen.  O'Rtan.  Yes,  sir.  The  point  I  am  making  is  that  I  think 
the  officers  of  all  the  divisions  and  commands  in  the  Army  who  were 
parties  to  the  imposition  of  these  long  sentences  had  no  idea  that  they 
would  be  carried  out  completely.  The  object  was  to  give  an  example 
of  the  severity  of  military  courts  and  military  discipline  to  the  new- 
comers, for  the  purpose  of  exercising  a  strong  deterrent  influence 
upon  them. 

Senator  Warren.  You  mean  by  conveying  the  impression  that  such 
sentences  might  at  any  time  be  declared,  and  that  any  of  them  for 
similar  oflfenses  might  be  similarly  punished  at  any  time  thereafter? 

Gen.  O'Ryan.  Yes. 

Senator  Warren.  I  noticed  from  an  examination  of  your  report 
that  it  touched  slightly  upon  the  matter  of  the  difference  between 
a  court-martial  and  a  civil  court  of  justice  in  that  in  the  civil 
court  all  the  evidence  and  surrounding  circumstances  were  considered* 
and  all  the  feeling  in  regard  to  the  case  was  as  to  the  particular 
offense  of  that  particular  occasion. 

Gen.  O'Rtan.  Yes. 

Senator  Warren.  Whereas — and  I  think  a  member  of  your  com- 
mittee rather  supported  the  idea — in  court-martial  cases  and  in  war 
1  imes  there  'might  be  a  difference,  and  sometimes  almost  an  extreme 
difference,  in  the  punishment  inflicted  for  the  same  crime  or  misde- 
meanor, because  of  former  indiscretions  or  former  disobedience  of  the 
parties  being  tried.  Perhaps  you  can  tell  us  more  about  that.  In  other 
words,  the  character  of  the  man  and  the  character  of  his  work  that 
has  been  done  before  are  in  the  minds  of  the  court,  as  well  as,  in  par- 
ticular, that  he  is  guilty  of  the  offense  in  the  charge. 

Gen.  O'Ryan.  As  to  how  much  the  character  of  the  accused  and 
his  past  performances  affect  the  consideration  by  the  court? 

Senator  Warren.  Yes.  His  character  and  his  performances  in 
the  past. 

Gen.  O'Rtan.  Yes.  Now,  I  find  it  difficult.  Senator,  to  answer 
that  question,  because  throughout  the  war  I,  naturally,  being  a  divi- 
sion commander,  never  served  on  a  court.  My  functions  were  to  re- 
view the  findings  of  the  courts.  Applying  that  question  to  myself, 
I  always,  in  reviewing  the  findings  of  a  court,  had  before  me  the 
record  of  the  soldier  from  the  time  he  entered  the  service,  and  con- 
sidered that. 

Senator  Warren.  You  reviewed  the  entire  record  of  the  soldier  ? 

Gen.  O'Ryan.  As  well  as  the  typewritten  record,  the  stenographic 
notes,  of  the  testimony. 

We  made,  in  our  report,  one  point  that  I  think  is  important.  I 
think  it  was  Gen.  Ansell  who  called  attention  to  the  great  dissimi- 
larity of  sentences  for  the  same  offense  in  our  Army,  his  argument 
being,  apparently,  if  for  example  you  justify  in  one  division  a  three 
months'  sentence  for  an  offense,  then  you  can  not  justify  a  30-year 
sentence  for  the  identical  offense  in  another  division;  one  is  right 
and  the  other  is  wrong.    I  think  we  pointed  out — and  I  am  still 
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of  the  same  opinion— that  that  argument  is  not  sound,  and  it  illua- 
?n.t^  tS^nr^  of  miUtary  courts.    Their  function  is  more  to  deter 
S  in  i^STto  D«>blen4  that  aff^t  the  particular  drv'S'^n.    P^ 
example,  I  can  weft  conceive  of  justice  being  done  in  two  cas^ 
nZ  of  which  a  soldier  in  one  division  is  sentenced  to  s«  months 
^nfinement  for  an  offense  and  in  another  division  a^ptherso  d'"  »^ 
10  years  for  the  identical  offense.    I  am  of  that  opinion  became  I  can 
conceive  that  in  the  first  division  mentioned  the  «9W^«f JJf^,^«"  ^^^^^ 
of  an  offense  which  constitutes,  in  relation  to  ^^^^  dwciPlme  of  that 
command,  no  problem  whatever.    For  example,  ^V^^?  J  i  Mr  ,iu 
record  mav  show  that  out  of  25,000  men  only  onehalf  of  1  per  rj;  t 
have goneabaent  without  leave  during  a  long  period  of  battk-      1  he 
S,nef  charged  with  the  commission  of  that  oftense  puts  in  h.s  pl«u 
He  has  hadlgood  record,  and  the  court  m  determining  )l^:^^'^;r 
is  in  that  partSular  case  uninfluenced  by  any  nroblems  'fff^'^^.^  ^'^'^ 
dirision  in  rektion  to  its  discipline  and  morale.    R  is  for  tb     m  rt 
a  matter  entiitjly  of  exact  justice  between  the  military  law  of  th«  'r-^ 
trv  and  the  individual  soldier  concerned,  and  so  <Jey  **«^  '"  1 ''  " 
^iaeration  his  former  record  the  character  of  the  «f  "^*J*;  '''^,7  ,"; 
operations  have  not  been  influenced  by  absents  of  personnel.     1  h^v 
warn  him  and  sentence  him  to  six  months'  confinement 

In  the  other  division,  however,  instead  of  ^^.J*""^^  A  P^;  T 
oniT  being  absent  without  leave  during  a  long  J*""'/ J^"?!;.!    \l 
•««rimp  thftt  7  uer  cent  of  the  men  were  absent  without  K-a*'-'     ^'' 
Sriite  tlaT?n"a  previous  battle  4  per  -nt  were  ab^nt  w=J....'. 

leave  and  in  a  battle  before  that  3  per  cent  ^«^«  ±*"*  ^^Vn^'  ,  /.  .l 
Tn  nthpr  words  the  curse  of  abstenteeism  has  l)een  growing   n  f.  * 
divSrJ    After  the  last  battle  perhaps  the  division  '";7""";;':;/';: 
JaraXeverv  man  in  his  division  that  examples  would  »^  «.;.'.-  of 
The^St  offendTre.    Now,  a  man  in  this  diyisnm  ,com«;s  «p  for  rr  . 
and"l^ough  the  cause  of  his  absence  is  almost  ident.«»l  « .»r,  u.*i 

n  the^^f  the  other  soldier  of  another  ^72^"' JjV^'^.T'  '-^ 
mav,  in  the  execution  of    ustice  toward  the  soldier  and  t'''*^  *  ;; 

Arinv  as  well  in  that  important  time,  ^^*^^l.±^\J"^" ^1,1  /  ^^^ 
«)nfiiiement  for  his  very  senqus  offense,  ^^rw^   t  t^  w>r  -^  r../^^ 

authority  at  some  subsequent  time,  if  the  ^n**^'^^'!;'' l^;/'''  -  '''^^ 
ii  rlp^iraHe  to  remit  the  whole  or  a  part  of  that  M!nt«j^:«. 
'  lllSrthS.  ToX  examples  ^lustrate -nd.t.oj.  t^^..^  -'    -  - 
armv  and  do  not  exist  so  forcibly,  at  lea.st.  in  relatum  f/,  t.^  vj 

ministration  of  criminal  law  in  cml  "».  f„rti^.  ,;  ^  «.;,,. >.r 

Senator  Warbbn.  That  explanation  bnn^  out  fnrth'fr  t..".  u.*  ^-r 
thaTTalluded  to  that  is  in  the  report.  Without  tl...  r-i... -.'/r.  of 
s^  encL  aSd  the  shortening  of  the  time,  what  ^•r<■^^^.^.^n>>^>  ■ 
matelv^nerally  speaking,  not  of  your  diy.Mon  b-t  w,  Ur  -''"■' 
oSerfatS  goel-we  will  take  matters  in  Fran<-^  ji.  v."  Sf>:  1 
Z^rrSiefe  for  action-what  Percentage  hnv.na--.  '.:..',  .>. 
thp  wav  of  shortening  of  time  or  remission  of  -^xxU-wm .  I  ^»  .  .  - 
U  a  laree  ^Sntag?  or  only  trifling-I  n..ar.  omt  r...  ..?'.<' 

"S^O^TArVh^faUher  i.^ 

parlv  realized  the  inadequacy  of  our  court*  -tt.at  u.  o«,r  ->  .i. ./ 
Ss^*n  AlatiSi  to  thS  offense  of  al^sentw-.^n  ""•"«-'  ";"''=•'  ';'- 
Uid^t  w^t  to  have  conditions  develop  wl.i.h  ,...ght  m.  -I.)>.  o,.  ./, 
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cope  with  later.  We  handled  these  men  by  trying  them  sunmiarily 
and  sentencing  them  to  very  short  terms,  but  these  terms  to  be  served 
by  confinement  with  the  organizations  at  hard  labor,  and  the  hard 
labor  to  be  performed — ^and  the  division  was  notified  of  the  character 
of  that  labor — in  the  front  line,  and  in  *the  way  of  working  parties 
against  the  enemy.  These  men  began  to  get  killed  and  wounded,  and 
the  result  was  that  it  stopped  absence  without  leave  during  battle 
periods. 

Senator  Warren.  You  put  them  in  to  perform  labor  where  they 
had  to  submit  themselves  to  the  same  risk  of  danger  from  the  enemy 
as  if  they  were  in  the  ranks? 

Gen.  O'Ryan.  Yes,  they  did;  and  they  had  more  risk,  because  they 
were  kept  at  it  after  their  own  outfit  was  relieved. 

Senator  Warren.  Your  division  was  a  f ullv  formed  division  before 
you  left  here — ^that  is,  from  your  own  State — ^was  it  not? 

fien.  O'RvAN.  Yes,  sir. 

Senator  Warren.  And  it  was  what  might  be  tenned  a  National- 
Guard  division  entire? 

Gen.  O'Ean.  Yes,  sir. 

Senator  Warren.  Was  there  any  great  percentage  added  of  drafted 
men? 

Gen.  O'Ryan.  No,  sir;  we  received  no  replacements  until  after  the 
armistice,  until  after  the  fighting  was  over. 

Senator  Warren.  All  of  your  maneuvers  and  battles  were  with  the 
division  formed  here  from  the  National  Guard,  and  it  continued  a? 
such  with  the  National  Guard  officers,  altogether,  did  it  ? 

Gen.  O'Ryan.  No  ;  we  had  one  small  draft  of  alx)ut  several  hundred 
men  that  we  received  just  as  we  left  for  France.  They  were  draft 
men  received  from  Camp  Upton,  Long  Island. 

As  to  the  oflBcers,  they  were,  in  the  main,  officers  who  had  been  in  the 
division — ^that  is,  in  the  New  York  division — for  years;  the  field 
officers  and  most  of  the  company  officers.  In  relation  to  the  lieuten- 
ants, higher  authority  transferred  some  lieutenants  from  other  divi- 
sions, and  in  cases  where  lieutenants  were  promoted  in  our  division 
we  received  some  lieutenants  from  other  divisions  or  from  training 
camps. 

Senator  Warren.  Did  you  have,  under  the  old  law,  any  Regular 
Army  officers  sent  to  the  division,  to  confoim  to  the  requirement  of 
the  laws — that  is,  the  laws  that  we  have  had  at  times,  and  which  I 
think  exist  now,  do  they  not.  Senator  Chamberlain — that  they  must, 
in  these  National  Guard  organizations,  have  some  officers  of  the 
Regular  Army? 

Senator  Chamberlain.  Yes ;  they  are  assigned  for  training. 

Gen.  O'Ryan.  Do  you  mean  the  inspector-instructors  that  we  have 
had  in  times  of  peace? 

Senator  Warren.  Yes;  you  had  some  of  them,  too. 

Gen.  O'Rtan.  Noj  we  had  none  after  the  mobilization  in  this  war. 
We  had  no  special  mstructors. 

Senator  Warren.  But  you  had  had  them  before  that  ? 

Gen.  O'Ryan.  Yes ;  we  had  had  Army  officers  on  duty  with  u?. 

Senator  Warren.  While  this  may  not  bear  directly  upon  this  ques- 
tion, yet  we  have  so  much  said,  and  I  might  say  so  much  evidence 
is  undertaken  to  be  presented,  that  I  want  to  ask  you  as  to  whether 
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there  are  differences  of  control,  or  differences  that  make  it  desirable 
to  change  our  laws  because  oi  the  almost  inherent  differences  that 
occur  bd;ween  the  Regular  Army  and  the  National  Guard  and  the 
drafted  men — ^which,  of  course,  all  became  the  Army  of  the  United 
States — as  to  masters  of  discipline? 

Gen.  O'Eyan.  In  reference  to  court-martial  discipline? 

Senator  Warren.  Yes. 

Gen.  O'Ryan.  No;  I  can  think  of  nothing,  really. 

Senator  Warren.  That  is  what  I  want  to  get  now. 

(Jen.  O'Ryan.  There  was  no  problem  in  our  divsion.  We  had 
some  Regular  officers  at  times.  I  should  say  we  had  two  or  three. 
We  had,  perhaps,  100  Reserve  Corps  officers,  and  that  number 
changed  occasionally,  there  being  .scHnetinies  more  and  sometimes 
less;  but  I  do  not  believe  the  average  <^cer  in  the  division  knew  or 
cared  whether  a  particular  officer  was  I'egular  or  irregular  or  guard 
or  Reserve  Corps.    There  was  no  lack  of  harmony. 

Senator  Warren.  There  were  no  differences? 

Gen.  O'Ryan.  No.     Harmony  existed  there. 

^Senator  Warren.  After  your  observation  of  the  other  divisions — 
of  course  you  may  not  want  to  speak  of  them,  and  so  I  will  ask  yon 
g:enerally 

<Gen.  O'Ryan.  I  can  speak  of  the  two  American  divisions  that 
sorvecl  throi^ghout  in  the  IJritish  area.  That  is,  as  to  the  Thirtieth 
American  Division — in  fact,  I  am  quite  sure  of  it  from  what  I  have 
heard — ^t-he  same  conditions  existed  in  that  division. 

Senator  Warren.  Who  commanded  that  division  ? 

Gen.  O'Ryan.  Gen.  Lewis.  Those  two  divisions  wei-e  a  part  of  the 
British  Army  from  the  time  we  got  there  until  we  left.  We  all 
wanted  to  be,  of  course,  with  the  Americans  in  the  American  se<!tor, 
but  it  fell  to  our  lot  to  be  sent  there. 

Senator  Warren.  I  suppose  it  was  largely  a  matter  of  lot,  was  it 
not  ? 

Gen.  O'Ryan.  Yes;  I  think  it  was  so  far  as  the  American  Annv 
was  concerned.  We  had  10  divisions  up  there,  and  Gen.  Haig  deter- 
mined, as  we  hear  it 

Senator  Warren.  You  had,  of  course,  largely  the  advantage — 
your  division  did — of  perfect  formation  at  home,  and  a  gi-eat  amount 
of  drill.  I  suppose  you  were  considered  as  being  more  nearly  ready 
for  action. 

Gen.  O'Rtan.  Yes;  I  think  we  heard  authoritatively  that  Marshal 
Haiff  suggested  that  if  eight  divisions  were  to  be  taken  away,  they 
leave  the  Twenty-seventh  and  the  Thirtieth  Divisions,  which  wtis 
asreed  to. 

Senator  Warren.  I  can  understand  how  that  might  be. 

Gen.  O'Rtan.  We  had  just  returned  from  the  Mexican  border, 
shortly  before  that,  where  we  had  been  kept  together  as  a  division 
through  a  period  of  months. 

Senator  Warren.  Has  anything  occun-ed  to  you  since  the  so-called 
KeiTian  report  was  made  that  would  make  you  like  to  differ  from  or 
»cld  to  or  t^ke  from  that  report — any  point  that  was  not  considered 
then  that  you  have  had  occasion  to  consider  since,  with  reference  to 
military  justice? 
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Gen.  O'Ryan.  There  was  one  thing.  It  really  has  nothing  to  do 
with  the  articles  governing  the  system  of  military  procedure.  That 
relates  to  article  105.  It  relates  to  injuries  to  person  or  property.  I 
might  say,  in  relation  to  this  report,  that  as  the  committee  probably 
knows,  the  members  of  the  board  were  unanimous  in  their  views  and 
recommendations,  except  as  to  two  or  three  small  details.  In  relation 
to  this  particular  section  I  dissented  from  the  majority  opinion,  and 
the  comment  in  support  of  my  dissent  is  set  forth  on  page  37  of  the 
report,  and  relates  to  article  105;  but  it  has  nothing  to  do  with 
courts. 

It  relates  to  the  appointment  of  boards  to  assess,  upon  officers  and 
sold ie IS  and  organizations,  damages  claimed  to  have  been  com- 
mitted by  them  and  which  affected  the  property  or  rights  of  citizens. 

Senator  Warren.  There  are  one  or  two  cases  which  I  do  not  have 
in  mind,  but  one  I  remember  that  came  back  here  that  created  a 
good  deal  of — well,  I  guess  I  can  say  scandal.  As  we  got  it  from 
the  newspapei>5,  that  see?ned  to  carry  a  good  deal  of  mjustice  to 
the  men  of  the  organization;  and  then  again,  it  was  claimed  that 
there  was  injustice  on  the  other  side.  Have  there  been  numerous 
cases  during  the  war  of  marauding  or  creating  damages,  sometimes 
unnecessarily  ? 

Gen.  O'Ryan.  I  think  that  the  percentage  was  very  small;  but 
the  Army  was  so  large  that  a  small  percentage  would  aggregate 

Senator  Warren.  An  enormous  amount  of  danuiges? 

Gen.  O'Ryan.  Yes;  I  think  so. 

Senator  Warren.  I  take  it  from  what  you  sav,  and  from  vour 
report,  that  it  is  unnecessary  to  ask  you,  and  yet  I  will  ask  you,  if 
you  do  not  consider  it  necessary  that  there  should  be  legislation  con- 
cerning these  articles  of  war? 

Gen.  O'Ryan.  Oh,  yes,  decidedly;  and  I  think  that  the  changes 
should  be  along  the  lines — naturally  I  think  so — of  those  recom- 
mended by  the  board. 

Senator  Chamberlain.  May  I  ask  him  some  questions  now? 

Senator  Warren.  Yes. 

Senator  Chamberlain.  General,  as  commander  of  the  division,  of 
course  you  did  not  sit  in  any  of  these  court-martial  cases,  but  will 
you  please  state,  now,  what  your  functions  were  with  reference  to 
the  several  kinds  of  courts,  whether  summary  courts  or  special 
courts  or  general  courts-martial?  What  was  your  function  as  the 
commander  of  a  division? 

Gen.  O'Ryan.  My  functions  were  to  read  the  testimony  adduced 
upon  the  trial  of  officers  and  men  tried  by  general  courts-martial,  to 
review  the  findings  and  sentence,  and  concur  or  disagree,  approve 
or  disapprove,  those  findings,  and  to  set  forth  the  action  at  the  end 
of  the  record  of  the  trial  and  forward  it  to  the  office  of  the  com- 
mander in  chief. 

Senator  Chamberlain.  That  is,  the  commander  of  the  expedition- 
ary forces? 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  And  through  him  these  were  forwardctl 
here  to  Washington? 

Gen.  O'Ryan.  I  believe  so. 

Senator  Chamberlain.  What  courts  did  you  appoint? 
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Gen.  O'Eyan.  I  appointed  all  the  general  courts  for  my  division. 

Senator  Chamberlain.  Eegimental  courts— did  you  appoint  the 
general  courts? 

Gen.  O'Eyan.  I  appointed  all  the  general  courts-martial  of  the 
division. 

Senator  Chamberlain.  Did  you  appoint  the  special  and  the  sum- 
mary courts,  too? 

Gen.  O'Eyan.  No,  sir. 

Senator  Chamberlain.  So  that  there  did  not  come  to  your  atten- 
tion the  findings  of  either  the  summary  courts  or  the  special  courts? 

Gen.  O'Eyan.  Except  that  I  kept  track  of  them,  more  in  the  form 
of  tables  or  statistics  and  explanatory  reports  made  by  my  division 
judge  advocate,  who  did  keep  such  records. 

Senator  Chamberlain.  You  did  appoint  the  judge  advocate  of 
the  general  court-martial  ? 

Gen.  O'Eyan.  Yes,  sir. 

Senator  Chamberlain.  And  the  judge  advocate  of  the  special 
court? 

Gen.  O'Eyan.  Yes,  sir;  no,  the  appointing  power  did. 

Senator  Chamberlain.  Who  was  the  appointing  power? 

Gen.  O'Eyan.  Usually  it  was  a  brigade  commander.  It  was  the 
commanding  officer  of  a  separate  organization;  and,  as  the  division 
was  necessarily  under  a  billeting  system  more  or  less  scattered 
throughout  the  various  villages,  we  would  group  several  villages 
under  the  charge  of  a  brigadier  general  and 

Senator  Chamberlain.  And  he  appointed  the  special  courts? 

Gen.  O'Eyan.  Yes;  but  not  the  general  courts- 
Senator  Chamberlain-  And  the  summary  courts  were  appointed 
by  him  or  some  subordinate  officer  of  his? 

Gen.  O'Eyan.  Yesi  sir.  He  usually  decentralized  the  courts  and 
permitted  them  to  be  appointed  by  the  local  officers. 

Senator  Chamberlain.  Can  you  tell  me  how  many  sentences  of 
general  courts-martial  you  revised  and  went  over  and  approved  or 
disapproved  ? 

Mr.  O'Eyan.  During  what  period? 

Senator  Chamberlain.  During  the  period  over  there? 

Gen.  O'Eyan.  The  average,  I  should  say,  was  four  a  week;  16 
to  20  a  month ;  perhaps  100  to  120  general  court  cases  during  the 
period  we  were  abroad. 

Senator  Chamberlain.  Did  you  go  over  them  all? 

Gen.  O'Eyan.  Personally,  every  one  of  them. 

Senator  Chamberlain.  How  many  did  you  disapprove,  where 
there  was  a  conviction? 

Gen.  O'Eyan.  Perhaps  three  to  five. 

Senator  Chamberlain.  And  the  balance  were  all  approved? 

Gen.  O'Eyan.  No,  sir;  the  balance  were  frequently  modified. 

Senator  Chamberlain.  That  is,  you  mean  modifying  the  punish- 
ment? 

Gen.  O'Eyan.  Modifying  the  punishment.  I  should  say  that  per- 
haps one-third  the  punishments  were  modified,  and  of  two-thirds 
approved.    That  is  all  from  recollection. 

Senator  Chamberlain.  Yes,  certainly.  I  only  want  the  general 
proposition. 
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How  many  cases  of  general  courts-martial  were  there  where  there 
was  a  finding  of  not  guilty,  in  which  you  set  aside  the  finding  and 
ordered  a  retrial? 

Gen.  O'Ryan.  Well,  if  there  was  a  finding  of  not  guilty,  I  could 
not  order  a  new  trial,  under  the  laws  that  exist  now. 

Senator  Chamberlain.  You  did  not  reconvene  the  court? 

Gen.  O'Ryan.  No,  sir.  Oh,  I  see  what  you  mean.  We  do  not  call 
that  ordering  a  new  trial. 

Senator  Chamberlain.  You  order  the  court  to  reconvene? 

Gen.  O'Ryan.  Yes;  to  reconvene. 

Senator  Chamberlain.  It  is,  in  effect,  that? 

Gen.  O'Ryan.  Yes,  it  is. 

Senator  Chamberlain.  In  how  many  cases  did  you  order  the 
court  to  reconvene  where  there  had  been  sentences  of  not  guilty, 
either  by  the  specifications  or  the  charges? 

Gen.  O'Ryan.  In  perhaps  three  or  four  cases. 

Senator  Chamberlain.  And  in  those  cases  were  convictions  re- 
turned by  the  court? 

Gen.  O'Ryan.  I  think — I  am  not  quite  certain  that — my  recollec- 
tion is  that — in  our  division  where  that  has  been  done,  the  percentage 
is  about  half  and  half.  In  other  words,  in  about  one-half  of  the 
cases  so  sent  back,  the  court  refuses  to  modify  its  action.  I  think 
that  such  cases  are  a  little  more  than  one-half.  In  a  little  than 
one-half  of  such  cases,  the  court,  on  reconsidering,  did  modify  its 
former  findings. 

Senator  Chamberlain.  Wliat  influenced  your  action  in  cases  where 
you  ordered  the  couil  to  reconvene,  where  there  had  been  a  verdict 
of  acquittal  or  a  judgment  of  acquittal? 

Gen.  O'Ryan.  I  recall  one  case,  for  example,  that  happened  at 
Camp  Wadsworth,  where  an  oflicer  was  accused  of  being  drunk  and 
creating?  a  disturbance,  and  it  resulted  in  his  trial  by  a  general  court- 
martial.  The  finding  of  the  court  was  that  he  was  not  guilty.  I  read 
the  testimony.  The  testimony  was  conflicting,  to  some  extent.  Never- 
theless, the  great  weight  of  evidence  established  the  c«se,  and  I 
characterized  the  thing  as  a  complete  miscarriage  of  justice.  I  criti- 
cized, indirectly,  the  members  of  the  court  and  sent  it  back  and 
directed  the  court  to  reconvene  and  to  reread  the  testimony  and  to 
reconsider  the  case.  That  was  done  and  they  sent  it  back  with  the 
same  result,  and  I  then  confirmed  the  action  of  the  court,  stating, 
however,  that  it  was  not  in  accord  with  my  own  \aews.  But  I  later 
found  what  actuated  the  court  was  this,  that  this  officer  had  been 
in  the  service  for  a  long  number  of  years,  that  he  had  been  a  fairly 
efficient  officer,  that  he  had  had  some  family  trouble  of  some  kind 
and  acted  in  this  outrageous  way.  They  knew  that  we  must  make 
an  example  of  any  officer  who  acted  that  way,  that  he  could  not 
remain  in  the  service,  and  it  was  stated  b}'^  a  member  of  the  court 
that  if  the  court  would  find  this  man  not  guilty  so  that  he  could, 
without  that  smirch  on  his  reputation,  return  to  his  family,  he 
would  guarantee  that  this  officer  would  resign.  It  was  an  arrange- 
ment that  was  entirely  without  any  authority. 

Senator  Chamberlain.  Did  he  resign? 

Gen.  O'Ryan.  He  did.    He  got  out. 
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Senator  Wabren.  That  is  one  of  those  cases  in  which  the  court 
took  into  consideration  his  prior  actions  and  prior  conduct,  of 
course? 

Gen.  O'Ryax.  Oh,  yes;  yes,  sir. 

Senator  Chamberlain.  Xow,  General,  I  want  to  get  this  down  to 
the  actual  practice  in  the  Army.  Either  the  division  commander  or 
the  commanding  officer  of  a  brigade,  or  even  of  a  lower  unit,  ap- 
points all  of  the  courts? 

Gen.  O'Rtan.  Yes,  sir. 

Senator  Chamberlain.  Then  does  the  commanding  officer  also  ap- 
point the  jiidge  advocate? 

Gen.  O'Kyan.  Yes,  sir. 

Senator  Chamberi^in.  And  he  appoints,  as  a  matter  of  fact,  the 
man  who  is  to  defend,  usually  appointing  the  man  who  is  suggested 
by  the  defendant  himself? 

Gen.  O'Ryan.  Yes;  suggested  by  the  defendant  himself. 

Senator  Ciia3iberlain.  But  that  is  entirely  within  the  power  of 
the  commanding  officer? 

Gen.  O'Ryan.  To  deny  or  to  authorize. 

Senator  Cha3ipehlain.  Yes.  Now,  when  a  judgment  is  found 
against  a  defendant,  whether  an  enlisted  man  or  a  commissioned 
officer,  in  the  due  course  it  reaches  the  Judge  Advocate  General  of  the 
Army,  does  it  not,  here? 

Gen.  O'Ryan.  The  record  does;  yes,  sir. 

Senator  Chamberlain.  Is  there  any  power  between  the  command- 
ing officer  where  the  judgment  is  rendered  and  the  department  here, 
where  there  is  power  to  revise  or  modify  the  judgment  of  a  court- 
martial,  except  the  commanding  officer? 

Gen.  O'Ryan.  That  Is  all. 

Senator  Chamberlain.  When  it  gets  here — ^and  here  is  where  the 
line  of  difference  comes  between  those  who  insist  upon  maintaining 
tlie  present  system  and  those  who  desire  the  modified  system — under 
section  1199  of  the  Revised  Statutes  this  language  is  used.  I  will 
not  i-ead  it  all.    You  are  familiar  with  it? 

Gen.  O  Ryan.  Yes. 

Senator  Chamberlain.  However,  I  would  like  to  have  it  go  into 
the  record.  I  will  ask  the  stenographer  to  insert  it  and  I  will  not 
read  it. 

(Sec.  1199  of  the  Revised  Statutes,  above  referred  to,  is  here 
printed  in  the  record  as  follows :) 

Sec.  1190.  Tbe  Judge  Advocate  General  shall  receive,  revise,  and  cause  to 
be  recorded  the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  mili- 
tary commissions,  and  perform  such  other  duties  as  have  been  performed  here- 
tofore by  the  Judffe  Adv(>cat<»  General  of  the  Army,  The  power  to  revise  the 
pnK'cedin^s  of  courts-martial  conferred  ui)on  the  Judp:e  Advocate  General  by 
thi«  section  shall  be  exercise<l  only  for  the  correction  of  errors  of  law  which 
have  injuriously  afrecte<l  the  substantial  rights  of  an  accused,  and  shall  in- 
clade — 

(a)  Power  to  disapprove  a  finding  of  guilty  and  to  approve  only  so  much 
of  a  finding  of  guilty  of  a  particular  offense  as  involves  a  finding  of  guilty 
of  a  lesser  included  offense  v^hen  the  record  requires  such  finding ; 

(b)  Power  to  disapprave  the  whole  or  any  part  of  a  sentence; 

(c)  Power,  upon  the  disapproval  of  the  whole  of  a  sentence,  to  advise  the 
prj)per  convening  or  confirming  authority  of  the  further  proceedings  that  may 
and  should  be  had,  if  any.  It  upon  revision,  under  this  section,  all  the  find- 
ings and  the  sentences  be  disapproved  because  of  error  of  law  in  the  proceed- 
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ings,  the  convening  c»r  contirniing  authority  may  lawfully  order  a  new  trial 
by  another  court-martial. 

Sentences  involving  death,  dismissal,  or  dishonorable  discharge  from  the 
service  shall  not  be  executed  pending  revision.  If  in  any  case  a  sentence 
though  valid  shall  appear  ui)on  revision  to  be  unduly  severe,  the  Judge  Advo- 
cate General  shall  make  a  report  and  recommendation  for  clemency,  with  the 
reasons  therefor,  to  the  President  or  the  military  authority  having  power  to 
remit  or  mitigate  the  punishment 

Senator  Chamberlain.  Under  that  provision  which  has  just  been 
inserted  in  the  record  the  Judge  Advocate  General  of  the  Army 
claims  that  under  the  power  to  receive  and  to  revise  there  is  no  other 
power  than  an  advisory  power  of  the  commanding  officer. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Unless  there 'is  want  of  jurisdiction,  or  the 
court  has  been  illegally  constituted. 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  Do  you  agree  with  that? 

Gen.  O'Ryan.  I  agree  with  that  as  a  proposition  of  law. 

Senator  Chamberlain.  You  agree  to  that  construction  of  the 
statute  ? 

Gen.  O'Ryan.  Yes,  sir. 

Senator  Chamberlain.  Do  you  agree  to  the  proposition  that  it  is 
a  wise  construction  of  the  statute? 

Gen.  O'Ryan.  I  think  it  is  always  wise  to  construe  statutes  in  ac- 
cordance with  correct  legal  principles,  and  therefore  I  think  it  is  s 
wise  construction. 

Senator  Chamberlain.  Surely. 

Gen.  O'Ryan.  But  I  think  that  the  result  of  that  law,  rather  than 
the  result  of  the  interpretation,  is  unfortunate. 

Senator^  Chamberlain.  Well,  now,  that  is  what  I  am  getting  at. 
You  think  that  is  a  proper  construction  of  the  law  ? 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  It  is  the  contention  now  of  the  Judge  Ad- 
vocate General  of  the  Army  and  of  a  good  many  others  that  it  is  a 
proper  construction. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  On  the  other  hand,  it  is  contended  that 
under  the  power  to  revise  the  Judge  Advocate  General's  office  has  to 
examine  into  the  record  and  not  only  to  advise  the  commanding  offi- 
cer but  to  reverse  the  judgment,  if  he  sees  fit,  or  to  modify  it. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Do  you  not  think,  if  that  constructioB 
could  have  been  conscientiously  placed  upon  the  statute,  it  would 
have  resulted  in  good  ? 

Gen.  O'Ryan.  I  think  it  would  have  resulted  in  good ;  yes. 

Senator  Chamberlain.  Yes. 

Gen.  O'Ryan.  But  I  think  it  would  have  resulted  also  in  some  con- 
ditions that  would  have  been  unfortunate  in  that  it  would  vest  in  a 
staff  officer  of  the  War  Department  powers  that  are  really  judicial 
and  executive;  the  powers,  in  other  words,  to  be  gleaned  or  to  be 
gathered  from  the  word  "  revise,"  if  that  is  to  be  interpreted  as  mean- 
mg,  as  you  have  stated,  to  read  the  record,  to  reverse,  to  modify. 
Those  are  really  powers  that  are  judicial,  but  in  executing  them  they 
become  executive. 
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a  ^rreat  deal  of  complaint  that  court-martial  proceedings  and  find- 
ii\fi<  have  been  verj*  strict,  and  of  course  there  have  been  some  in- 
stances cited  before  the  Committee  on  Military  AfflFairs  as  a  whole, 
and  elsewhere,  that  have  seemed  absolutelv  inhuman.  I  think  that 
we  shrmld  like  to  know  from  you  what  your  observation  ha.s  l>een.  not 
only  in  your  division  but  otherwise,  and  whether  those  instances 
aix»  exceptions  and  whether  they  are  extremely  rare,  or  whether 
thev  are  common  occurrenws :  so  as  one  nuiv  sav,  to  iret  down  to 
practical  business.  That,  I  think,  is  what  the  subconnnittee  and  the 
general  Committee  of  Militarj-  AflFairs  would  like  to  know.  They 
woiihl  like  to  know  what  of  these  I'eports  we  can  accept  as  being  of 
general  application  and  as  indicating  the  general  attitude  of  Army 
officers  on  these  courts,  and  whether,  tnking  it  by  and  large,  the 
men  of  our  Anny  as  a  whole  have  suffereil  tremendously — mcjre  than 
the  exigencies  of  the  case  would  require. 

Of  course,  as  to  this  matter  of  enlisted  men  serving  on  courts, 
which  is  a  matter  on  which  there  is  such  strong  division  of  opinion 
with  people  who  are  advocating  change,  I  would  also  like,  some- 
where in  your  remarks,  to  have  you  state  what  your  opinion  is  and 
what  would  I>e  your  advice  about  some  final  ii>urt,  you  might  say 
outside  the  Army,  a  civil  court,  or  if  within  the  Army,  appointed 
from  civil  life  and  appointed  for  that  purpose  and  no  other.  You 
catch  my  idea,  do  jou  f 

Gen.  O'Rtan.  "ies,  sir;  I  think  so.  When  our  troops  were  mobil- 
ized and  the  general  plan  for  the  organization  of  the  big  Army  was 
understood,  I  think  tnat  a  gn^at  many  officers  were  rather  appalled 
by  the  prospect  of  having  so  many  men  without  militarv  training 
brought  into  the  service;  that  is  to  say,  they  were  appalled  by  the 
prospect  of  handling  them,  disciplining  them,  and  training  them,  and 
1  think  that  many  of  them,  from  what  I  have  heard  in  convei*sation 
with  them  at  the  time  and  since,  made  up  their  minds  that  in  rela- 
tion to  offenses  committed  by  those  men,  after  warning  and  after  a 
reasonable  degree  of  training,  they  would  send  them  before  a  court 
that  would  punish  them  in  a  way  that  would  terrorize  them — I  use 
the  wonl,  I  think,  advisedlv — or  not  so  mueh  terrorize  them  as  ter- 
n>rize  the  rest  of  the  men  on  duty  at  that  eamj):  at  the  same 
time,  however,  recognizing  the  fact  that  these  sentences  would 
IM*rhap.s  l>e  modified  by  the  division  conunamleis,  or  where 
they  were  not,  or  where  they  were  attemptinl  to  be  rarried  out 
in  full,  would  after  a  reascmable  time  luul  ela])MMl.  or  ]x»rha])s  after 
the  conclusion  of  the  war,  be  in  part  or  wholly  remitted.  I  think 
that  the  officers  who  served  on  military  courts,  and  the  division  com- 
manders who  reviewed  the  convictions  which  resulted  in  these  long 
sentences,  all  understood  that  no  mature  men  in  or  out  of  the  Anuy 
would  seriously  expect  these  sentences  to  be  carried  out:  but  that 
the  men  who  constituted  the  Army  were  young,  many  of  them  un- 
sophisticated in  regard  to  military  matters  at  least,  that  they  did 
not  know  very  much,  if  anything,  about  military  courts  or  military 
jusitice;  that  they  had  an  idea  that  the  Army  in  time  of  war  pun- 
ished practically  as  it  pleased.  When  stem  sentences  were  handed 
out,  I  think  that  they  had  a  very  beneficial  effect  in  those  castas  wliere 
the  sentence  was  not  so  extraordinarily  severe  as  to  give  the  impres- 
sion that  it  was  unjust  or  perhaps  even  inhuman. 
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cisni  is  based  upon  the  extreme  severity  of  the  sentence,  not  upon 
tlip  fact  that  the  soldier  was  unjustly  conv^icted. 

In  the  cases  you  mention,  perhaps  the  conviction  itself  was  unjust, 
wholly  aside  from  the  severe  sentences  imposed. 

Senator  Chamberlain.  But  these  sentences  were  all  approved  by 
the  comnuinding  officer;  they  were  approved  by  the  judge  advocate, 
they  were  approved  by  the  Chief  of  Staff;  so  that  if  the  military  rule 
had  l)een  strictly  complied  with,  they  would  have  been  shot. 

Gen.  O'Kyan.'  Yes,  sir. 

Senator  (/Hamberlain.  Now,  the  President  intervened  by  an  act 
of  clemency  and  remitted  the  penalty  of  death,  but  still  that  did  not 
relieve  them. 

(len.  O'Ryan.  Yes.  I  share  your  view  about  that,  and  I  did  on 
this  board,  and  I  think  you  will  find  in  the  report  that  the  others 
were  of  the  same  opinion,  and  as  the  result  of  that,  we  seek,  by  what 
we  have  proposed  in  this  report,  to  vest  in  the  judge  advocate,  in 
terms  that  can  not  be  questioned,  this  authority— of  course  it  is  in 
the  name  of  the  President — to  do  these  things.  I  think  if  you  will 
refer  to  the  section,  you  will  find  it  there. 

Senator  Chamberlain.  Yes;  I  am  glad  to  hear  you  say  that,  Gen- 
eral. Now,  the  Judge  Advocate  General  of  the  Army  proposed  an 
amendment  to  the  Articles  of  War  in  January,  1918,  before  our  com- 
mittee, which  vested  that  power  in  the  President.  That  is  substtin- 
tiallv  what  you  propose  to  do. 

Gen.  O'Eyan.  Yes. 

Senator  Chamberlain.  But  in  the  last  analysis  that  power  which 
is  proposed  to  be  vested  in  the  President  rests  in  military  authorities 
below  the  President. 

(len.  O'Rvan.  As  a  result  of  routine  practice*? 

Senator  Chamberlain.  Yes. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Because  the  President  can  not  review  these 
cases. 

Gen.  O'Ryan.  He  can  not,  personally. 

Senator  Chamberlain.  No;  so  that  in  the  last  analysis  the  Presi- 
dent is  governed  by  his  military  adviser,  who  is  the  Chief  of  Staff. 
So  that,  in  the  last  analysis,  the  Chief  of  Staff  is  the  man  who  act^. 
In  the  very  nature  of  things,  the  President  can  not  do  it.  Is  not  that 
true? 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Now,  let  us  get  back  to  the  Articles  of  AVar. 
But  before  I  reach  that :  Do  you  not  think  that  there  ought  to  be 
somebody  somewhere  along  the  line,  from  the  time  of  the  trial  until 
the  final  lodgment  of  the  case  here  in  Washington,  who  can  represent 
the  legal  aspect  of  it  in  an  advisory  capacity  to  the  diiferent  courts? 

Gen.  O'Ryan.  Yes;  I  think  there  should  be  in  relation  to  sen- 
tences that  sufficiently  affect  the  material  rights  of  the  accused.  But. 
while  I  am  making  that  statement,  I  have  in  mind  the  division  com- 
mander in  the  mud  and  the  rain,  with  his  men,  getting  a  little  bit  tired 
of  war,  a  percentage  of  them  shownng  a  willingness  to  follow  the  line 
of  least  resistance ;  I  have  in  mind  that  commander,  seeing  the  neces- 
sity of  driving  their  noses  against  the  grindstone  and  making  a  little 
example  here  and  there  in  addition  to  all  the  other  stimulating  things 
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Gen.  O'Rtax.  I  iLirk  we  hzTt  that  per^  in  the  tmiiKsl  law  ad- 
viser  of  each  diriskM}:  that  is.  the  <«aff  judse  advivat<^^  vho  is  a 
1  «i>jor  or  a  odonel.  who  is  away  fiora  the  scenes  that  1  haw  des^^riUxl 
or  referred  to,  and  whoae  speciaky  is  law. 

Senator  CHAMBOKLArs.  Yes,  General:  hut  he  has  no  |M>vvr  to  act 
lO  the  matter. 

Gen.  O'Ri'AX.  He  has  no  execntorr  power.  His  jwwer  is  that  of 
an  adviser.  ^Biit  might  I  interject  here  a  thoiisrht  tliat  1  think  has 
a  cfreat  i>earin«r  upon  this  matter,  and  that  i&  I  find  in  disrn;^in^sr  this 
subject  with  those  who  disagree,  that  there  exists  an  attitude  of  nuntl 
in  regard  to  a  military  man.  that  conceives  that  the  officer  is  hv  vir- 
tue of  his  office  in  some  way  a  man  whom  it  is  undesinible  to  vest  with 
this  character  of  authority  in  relation  to  his  own  men:  that  the  men 
would  seem  to  need  protection  from  the  officer.  Now,  I  can  tell  you 
frankly  I  have  a  great  resrard  for  the  men  and  their  rights.  1  n^aUy 
have  seen  very  little  justification  for  that  attitude.  I  think  that  any 
man  fit  to  command  a  division  appreciates  even  in  a  selfish  way,  aside 
from  any  other  motive,  that  his  success  will  be  very  largi^ly  deiH^ndent 
upon  his  men  and  their  ability  and  their  feeling  townixl  hiui. 
If  he  is  unjust  towaixl  them,  they  will  not  do  things  for  him  that 
he  demands  that  they  shall  do,  and  some  of  the  things  he  must  do  for 
them  is  to  see  that  justice  is  done  them  in  relation  to  discipline,  niul 
that  they  are  fed  and  clothed.  There  is  no  man  more  concerned  with 
these  things  than  the  division  commander. 

Senator  Chamberlain.  As  a  rule,  I  think  that  is  probably  true ;  but 
if  it  is  possible  that  there  should  be  individual  exceptions.  It  is  unfor- 
tunate. • 

Gen.  O'Ryan.  It  is,  very. 

Senator  Chamberlain.  So  that  there  ought  to  be  some  power 
lodged  somewhere  in  cases  where  there  are  individual  hnrdsliips  or 
witmgs,  if  you  please,  to  review  and  to  inspect  the  record  tl)»d  is 
made,  with  the  view  of  correcting  it. 

Gen.  O'Rtan.  In  respect  to  that  last  point,  Senator,  I  might  hh v 
that  I  approached  the  service  on  this  board  with  quite  an  open  mind, 
and  we  looked  into  the  statistics,  which  are  not  at  my  txingue^H  end 
now:  but  I  was  more  concerned  in  finding  out,  not  wlu»th(»r  Pvt. 
Smith  was  almost  shot,  in  an  army  of  three  and  one-half  million  men, 
but  what  percentage  of  the  vast  number  of  court-martial  ca.seH  had 
resulted  in  injustice;  and  my  belief  is,  from  the  HtatisticH  giv(>n,  that 
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the  percentage  is  very,  very  small.    I  believe  it  is  less  than  in  civil 
life. 

Senator  Chamberlain.  That  may  be  true,  but  in  civil  life  there  is 
a  final  tribunal  where  errors  can  be  corrected.  There  is  none  in  the 
court-martial  system. 

Now,  pardon  me — for  the  record — although  it  is  insisted  by  Gen. 
Crowder  and  by  the  Secretary  of  War,  and  has  been  insisted  by  some 
of  the  military  men  of  the  Judge  Advocate  General's  office,  that  the 
system  is  all  right,  yet  there  have  been  322,000  cases  of  summan 
trials,  and  over  20,000  cases  of  general  courts-martial,  with  an  aggre- 
gate sentence  in  the  latter  of  28,000  years.  If  this  system  was  cor- 
rect, if  it  was  fundamentally  right,  and  wrongs  could  not  be  perpe- 
trated under  it,  there  would  have  been  no  need  to  have  reduced  these 
sentences ;  and  yet  out  of  28,000  years  in  the  aggregate,  in  4.000  gen- 
eral court-martial  cases  they  have  remitted  all  but  about  6,700  years. 
There  is  something  wrong  somewhere  where  there  is  a  i^einission  of 
such  a  great  number  of  years  in  sentences. 

Gen.  O'Ryan.  I  think  there  is  a  point  that  explains  that,  to  some 
extent.  When  our  Army  was  formed  there  existed,  as  I  explained 
before,  this  sentiment  of  "in  terrorem."  There  did  exist  that  •^nv- 
ment.  Tlmt  explains,  in  part,  the  infliction  of  these  really  absuni 
sentences. 

The  next  point  is  this,  that  a  great  number  of  divisions  were 
created.  Prior  to  tlie  commencement  of  this  war  I  think  there 
were  in  tlie  United  States  of  America  but  perhaps  three  division? 
in  the  Regular  Army  and  the  Guard  together.  In  other  words,  then* 
were  but  three  divisions  where  division  courts-martial — ^general 
courts — had  ever  operated. 

Then  the  only  other  people  who  had  had  any  experience  in  general 
courts-martial  were  the  department  commanders,  because  they  were 
vested  with  court-martial  jurisdiction;  and  of  course  that  includetl 
the  Philippines.  I  think  that  at  McPherson  and  Leavenworth  thev 
have  general  court-martial  jurisdiction.  But  the  number  of  Armj 
officers  with  experience  in  reviewing  general-court  cases  was  com- 
paratively small ;  and  in  most  cases  they  were  the  senior  officers  of 
the  Army,  many  of  whom  were  considered  too  old  to  take  command 
of  divisions  in  this  war.  The  result  was  that  a  great  number  of 
officers  from  the  Regular  Army  were  made  division  commanders, 
and  practically  none  of  them  had  had  any  experience  as  reviewinjr 
officers  in  relation  to  general  courts-martial.  They  were,  by  virtue 
of  that  lack  of  experience,  principally  concerned  with  organization, 
training,  and  getting  their  property,  and  I  can  well  imagine  that 
when  the  judge  advocate  handed  them  the  results  of  general  court- 
martial  proceedings,  they  adopted  an  attitude  quite  different  from 
Adiat  they  would  have  adopted  if  they  had  had  long  experience  prior 
to  that  time  in  the  administration  of  justice.  Otherwise,  I  think 
tlmt  many  of  tlie  really  absurd  sentences  should  have  been  modifie<l 
and  reduced  right  there  by  the  division  commanders. 

Senator  Ciiamrerlain.  But  they  Avere  not. 

Gen.  O'Ryax.  But  they  were  not. 

Senator  CnAMRERLAiN.  And  they  could  not  be,  according  to  the 
Judge  Advocate  General's  ruling  here,  for  want  of  jurisdiction. 

Gen.  O'Ryan.  Except  by  Executive  clemency. 
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Senator  Chamberlain.  Yes;  except  by  Executive  clemency.  And 
you  know,  General,  you  take  a  young  man  in  a  criminal  court — 
and  I  have  had  a  good  deal  of  experience  in  prosecuting — and  he  is 
convicted,  and  if  the  court  sets  aside  the  verdict  for  lack  of  proof, 
he  goes  free.  If  the  conviction  was  allowed  to  stand,  he  was  con- 
victed just  the  same,  and  he  had  to  have  clemency  exercised  in  his 
behalf  by  the  Government. 

Xow,  in  the  Army  where  these  young  men  have  l)een  convicted 
and  sentences  have  been  rendered  against  them,  they  are  criminals 
just  the  same  in  the  eyes  of  the  law. 

Gen.  O'Rtan.  I  am  in  accord  with  you  about  the  insufficiency  of 
justice  which  merely  relieves  the  man  of  the  necessity  of  serving  in  a 
prison  somewhere,  and  leaves  upon  him  the  stigma  of  conviction. 

Senator  Chamberlain.  I  think  if  you  and  I  were  to  sit  down  to 
consider  this,  we  would  not  differ  about  the  administration  of  justice. 
Yon  had  the  civilian  touch  when  you  went  in,  and  you  were  the  only 
man  that  went  in  who  had  that.  You  had  the  civilian  touch,  and 
you  knew  it  better  than  the  average  military  man;  so  that  you  have 
resorted,  according  to  jour  own  statement,  to  punishing  your  men 
within  your  own  organization.    I  think  it  was  a  splendid  thing  to  do. 

(jen.  O^YAN.  Of  course,  that  did  not  apply  to  all  cases.  It  ap- 
plied to  many  of  them. 

Senator  Chamberlaix.  It  had  a  wholesome  effect. 

Gen.  O'Rtax.  Yes ;  it  had  a  wholesome  effect  becuusu  it  was  a  ter- 
rible punishment. 

Senator  Chamberlain.  It  had  a  good  effect  in  regard  to  discipline? 

Gen.  O'Kyan.  It  stopped  the  offenFc.  We  had  no  stragglers  or 
shirkers.     The  punishment  was  pretty  severe. 

Senator  Chamberlain.  Yes.  These  Articles  of  War  of  ours  were 
the  articles  that  were  in  vogue  in  Gi'eat  Britain  in  1794? 

Gen.  O'Ryan.  In  a  general  way. 

Senator  Chamberlain.  Well,  as  a  matter  of  fact,  the  British  ar- 
ticles of  1794  were  adopted  by  the  Continental  Congi-ess. 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  Practically  without  change,  except  to  put 
in  the  word  "  Congress  "  where  the  word  "  King  "  occurred  f 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  Those  Articles  of  War  have  been  changed 
very  little,  fundamentally,  up  to  the  present  time.  The  British  code 
hasbeen  changed  to  conform  to  more  modern  conditions,  has  it  not? 

Gen.  O'Rtan.  Yes,  sir. 

Senator  Chamberlain.  And  yet  our  country  has  clung  to  the  old 
British  system  ? 

Gen.  O'Rtan.  Yes ;  that  is  true. 

Senator  Chamberlain.  Now,  Mr.  Chairman,  may  I  insert  some- 
thing in  the  record  here? 

Senator  Warren.  Before  you  do  that,  will  you  follow  your  line  of 
examination  by  getting  the  opinion  of  Gen.  O'Ryan  upon  the  effi- 
ciency of  the  British  system  as  now  in  practice,  and  perhaps  the 
French  and  the  Italian? 

Senator  Chamberlain.  I  will  in  a  moment,  if  you  will  let  me  offer 
thia 
Senator  Warren.  Certainlv. 


838  ESTABLISHMENT  OF  MILITARY  JUSTICE. 

Senator  Chamberlain.  I  want  to  a:et  this  in.  Under  the  adminis- 
tration of  military  justice  in  Great  Britain  the  judge  ad-vocate  gen- 
ei'al  is  different  from  the  Judge  Advocate  General  here.  I  suppose 
you  are  familiar  with  the  British  system? 

Gen.  O'Ryan.  I  am  only  familiar  with  it  in  an  indii^ect  way.  We 
lived  in  the  British  section,  but  we  were,  as  you  know,  pretty  well 
occupied,  and  I  really  do  not  claim  to  have  studied  the  British  system. 
My  information  and  knowledge  of  it  is  based  upon  casual  conversa- 
tion very  largely. 

Senator  Chamberlain.  The  judge  advocate  general  is  entirely  sep. 
arated,  as  I  recall  it  now,  from  the  army.     He  is  the  legal  adviser? 

Gen.  O'Ryan.  Yes,  sir. 

Senator  Chamberlain.  And  the  judge  advocates  of  the  arnny,  with 
the  army,  are  legal  advisers  and  see  that  the  courts  adhere  to  the 
recognized  rules  of  evidence.  Now,  that  has  all  been  done  in  Eng- 
land. They  have  gotten  away  from  the  old  court-martial  system  of 
1794.  Originally  in  England  the  judge  advocate's  duties  were  in 
England  as  they  are  now  in  America,  assimilated  to  those  of  the 
prosecutor.    That  is  what  the  judge  advocate  is  in  America? 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  The  judge  advocate  general  in  England  was 
relieved  of  his  duty  as  prosecutor  in  1S29,  and  in  1829  he  became  a 
quasi  judicial  officer,  occupying  the  position  of  a  legal  adviser  to  the 
court,  and  they  had  to  obey  his  observations  as  to  the  law.  Did  you 
observe  its  enforcement  in  the  British  Army? 

Gen.  O'Ryan.  I  never  attended  a  court-martial  in  the  British 
Army.  I  know  that  the  discipline  in  the  British  Army  was  of  a  very 
high  order;  no  question  about  it. 

Senator  Chamberlain.  It  was  quite  different  from  ours.  I  hope 
you  will  look  that  up,  because  you  may  possibly  modify  your  views 
somewhat  as  contained  in  the  Kernan  report,  because  you  will  fine! 
that  the  judge  occupies  an  entirely  different  position  in  the  British 
Army. 

Gen.  O'Ryan.  But  have  we  not.  Senator — ^I  know  it  is  not  proper 
to  ask  the  court  questions 

Senator  Chamberlain.  Oh,  yes ;  certainly. 

Gen.  O'Ryan.  I  mean  by  that,  have  we  not,  in  what  we  recommend 
in  relation  to  section  1199,  of  the  Revised  Statutes,  or  the  corre- 
sponding artif  les,  vested  in  the  Judge  Advocate  General  of  the  Army 
functions  that  will  correct  these  shortcomings? 

Senator  Chamberlain.  It  will  improve  the  condition  over  what  it 
is  now,  but  it  does  not  go  far  enough,  because  the  Judge  Advocate 
General  and  his  department,  whether  in  the  field  or  here,  is  still  a 
prosecuting  institution.  Under  the  British  system  he  is  not  the 
prosecutor  nor  the  judge  advocate  in  the  field. 

Gen.  O'Ryan.  The  system  includes,  among  its  functions,  one  of 
prosecution.  But  I  think  that  a  proper  conception  of  the  Judge  Ad- 
vocate General's  department  which  will  result  from  an  amendment 
based  upon  that  report,  is  really  that  the  department  will  have  three 
functions.  One  class  of  officers  will  be  prosecuting  attorneys.  An- 
other group  will  be  consulters  and  advisers.  They  constitute  the 
group  assigned  to  the  divisions.     Then  there  is  a"  judicial  group 
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back  in  Washington,  or  with  the  expeditionary  force,  which  i^eceives 
and  revises  the  records  of  trials,  and  in  the  name  of  the  President 
takes  action  thereon. 

Senator  Chamberlain.  No  ;  but  without  power  now. 

Gen.  O'Ryan.  Yes;  I  am  speaking  now 

Senator  Chamberlain.  About  your  proposal? 

Gen.  O'Ryan.  Yes ;  the  proposal. 

Senator  Chamberlain.  Mr.  Chairman,  may  I  put  in  the  record 
this  matter  in  regard  to  the  British  system?  I  may  say  that  it  is 
prepared  by  the  legislative  reference  bureau  of  the  Library  of 
Congress. 

Senator  Warren.  Let  that  be  inserted. 

(The  matter  referred  to  is  here  printed  in  full  in  the  record,  as 
follows:) 

Administration  or  Militaky  .Justice  in  Great  Britain. 

THE   JUDGE    ADVOCATE    GENERAL'S   DEPARTMENT. 

The  office  and  duties  of  the  judge  ndvocate  general  In  England  are  described 
by  the  Encyclopedia  Brltannlca  as  follows: 

"The  judge  advocate  general  Is  an  officer  appointed  In  England  to  assist 
the  Crown  with  advice  in  matters  relating  to  miUtary  law,  and  more  particu- 
larly 89  to  courts- martial.  In  the  army  the  administration  of  justice  as 
pt'rtaiDing  to  discipline  is  carried  out  in  accordance  with  the  provisions  of 
mf iitary  law.  and  it  is  the  function  of  the  judge  advocate  general  to  insure 
Ihjit  these  disciplinary  powers  are  exercised  in  strict  conformity  with  that 
law.  Down  to  1793  the  judge  advocate  general  acted  as  secretary  and  legal 
adviser  to  the  board  of  general  officers,  but  on  the  reconstruction  of  the  office 
of  ooinmander  in  chief  in  that  year  he  ceased  to  perform  secretarial  duties, 
Imt  remained  chief  legal  adviser.  He  retained  his  seat  in  Parliament  and  in 
HH>  he  wns  made  a  member  of  the  government  and  a  privy  councillor.  The 
office  oease<l  to  be  political  in  1892,  on  the  recommendation  of  the  select 
nmimittee  of  1888  on  army  estimates,  and  was  conferred  on  Sir  F.  Jeune 
I  afterwards  Lord  St.  Heller).  There  was  no  salary  attnched  to  the  office 
when  held  by  Lord  St.  Helier,  and  the  duties  were  for  the  most  part  per- 
formed by  deputy.  On  his  death  in  1905,  Thomas  Milvain,  K.  C,  was  a|v 
pointed,  and  the  terms  and  conditions  of  the  post  were  rearranged  as  follows: 
'1)  A  salary  of  £2.000  a  year;  (2)  the  holder  to  devote  his  whole  time  to 
the  duties  of  the  post;  (3)  the  retention  of  the  post  until  the  age  of  70, 
subject  to  continued  efficiency,  but  with  claim  of  gratuity  or  ])ension  on 
rvtirement  The  holder  was  to  be  subordinate  to  the  secretary  of  state  for 
war,  without  direct  access  to  the  sovereign.  The  appointment  is  conferred 
hy  letters  patent,  which  define  the  exact  functions  attaching  to  the  office,  which 
I»racth«ally  are  the  reviewing  of  the  proceedings  of  all  field  general,  general, 
und  direct  courts-martial  held  in  the  United  Kingdom,  and  advising  the 
*»'^epelgn  as  to  the  confirmation  of  the  finding  and  sentence.  The  deputy 
Juflge  advocate  is  a  salaried  officer  in  the  department  of  the  judge  advocate 
ffi'neral  and  acts  under  his  letters  patent.  A  separate  judge  advocate  generaVs 
'l^I*artment  is  maintained  in  India,  where  at  one  time  deputy  judge  advo- 
<*atea  were  attached  to  every  important  command.  All  general  courts-martial 
hei*l  in  the  United  Kingdom  are  sent  to  the  judge  advocate  general,  to  be  by 
liim  submitted  to  the  sovereign  for  confirmation;  and  all  districts  courts- 
martial,  after  having  been  confirmed  and  promulgated  ,are  sent  to  his  office 
^or  examination  and  custody.  The  judge  advocate  general  and  his  deputy, 
bPiDK  judges  in  the  last  resort  of  the  validity  of  the  proceedings  of  courts- 
niartial,  taice  no  part  in  their  conduct ;  but  the  deputy  judge  advocates  frame 
an<l  revise  charges  and  attend  at  courts-martial,  swear  the  court,  advise  both 
si'les  on  Uiw,  look  after  the  Interest  of  the  prisoner,  and  record  the  proceed- 
ings. In  the  English  Navy  there  is  an  official  whose  functions  are  somewhat. 
^Duiar  to  those  of  the  ^udge  advocate  general.  He  is  called  counsel  and  judge 
advocate  of  the  fleet" 
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Ings,  the  convening  or  confirming  authority  may  lawfully  order  a  new  trial 
by  another  court-martial. 

Sentences  involving  death,  dismissal,  or  dishonorable  discharge  from  the 
service  shall  not  be  executed  pending  revision.  If  in  any  case  a  sentence 
though  valid  shall  appear  upon  revision  to  be  unduly  severe,  the  Judge  Advo- 
cate General  shall  mal^e  a  report  and  recommendation  for  clemency,  with  the 
reasons  therefor,  to  the  President  or  the  military  authority  having  power  to 
remit  or  mitigate  the  punishment 

Senator  Chamberlain.  Under  that  provision  which  has  just  been 
inserted  in  the  record  the  Judge  Advocate  General  of  the  Army 
claims  that  under  the  power  to  receive  and  to  revise  there  is  no  other 
power  than  an  advisory  power  of  the  commanding  officer. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Unless  there  "is  want  of  jurisdiction,  or  the 
court  has  been  illegally  constituted. 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  Do  you  agree  with  that? 

Gen.  O'Ryan.  I  agree  with  that  as  a  proposition  of  law. 

Senator  Chamberlain.  You  agree  to  that  construction  of  the 
statute  ? 

Gen.  O'Ryan.  Yes,  sir. 

Senator  Chamberlain.  Do  you  agree  to  the  proposition  that  it  is 
a  wise  construction  of  the  statute? 

Gen.  O'Ryan.  I  think  it  is  always  wise  to  construe  statutes  in  ac- 
cordance with  correct  legal  principles,  and  therefore  I  think  it  is  a 
wise  construction. 

Senator  Chamberlain.  Surely. 

Gen.  O'Ryan.  But  I  think  that  the  result  of  that  law,  rather  than 
the  result  of  the  interpretation,  is  unfortunate. 

Senator,  Chamberlain.  Well,  now,  that  is  what  I  am  getting  at. 
You  think  that  is  a  proper  construction  of  the  law  ? 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  It  is  the  contention  now  of  the  Judge  Ad- 
vocate General  of  the  Army  and  of  a  good  many  others  that  it  is  a 
proper  construction. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  On  the  other  hand,  it  is  contended  that 
under  the  power  to  revise  the  Judge  Advocate  General's  office  has  to 
examine  into  the  record  and  not  only  to  advise  the  commanding  offi- 
cer but  to  reverse  the  judgment,  if  he  sees  fit,  or  to  modify  it. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Do  you  not  think,  if  that  construction 
could  have  been  conscientiously  placed  upon  the  statute,  it  would 
have  resulted  in  good  ? 

Gen.  O'Ryan.  I  think  it  would  have  resulted  in  good;  yes. 

Senator  Chamberlain.  Yes. 

Gen.  O'Ryan.  But  I  think  it  would  have  resulted  also  in  some  con- 
ditions that  would  have  been  unfortunate  in  that  it  would  vest  in  a 
staff  officer  of  the  War  Department  powers  that  are  really  judicial 
and  executive;  the  powers,  in  other  words,  to  be  gleaned  or  to  be 
gathered  from  the  word  "  revise,"  if  that  is  to  be  interpreted  as  mean- 
mg,  as  you  have  stated,  to  read  the  record,  to  reverse,  to  modify. 
Those  are  really  powers  that  are  judicial,  but  in  executing  them  they 
become  executive. 
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Senator  Chamberlain.  Yes;  but  the  judge  advocate  general  him- 
self is  a  military  man. 

Gen.  O'Ryan.  He  is  a  military  man  in  the  sense  that  he  holds  a 
military  commission. 

Senator  Cha&iberlain.  And  within  the  Military  Establishment. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  So  that  it  would  not  be  a  decision  of  the 
case  by  a  nonmilitary  tribunal. 

Gen.  O'Eyan.  No,  sir ;  that  is  correct. 

Senator  Chamberlain.  Now,  you  rather  speak  of  this  system  of 
severe  sentences  as  a  system  in  terrorem;  that  is,  ii  man  is  punished 
severely  not  so  much  possibly  because  his  act  calls  for  severe  punish- 
ment, but  in  order  to  discipline  the  mass? 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Under  the  construction  of  the  statute  for 
which  I  contend,  that  the  power  to  revise  gives  the  power  to  reverse  or 
modify,  the  Judge  Advocate  General  might  have,  within  the  law, 
revised  and  modified  this  sentence  and  removed  the  stigma  of  con- 
viction, might  he  not? 

Gen.  O'Kyan.  Under  that  construction;  yes,  sir. 

Senator  Chamberlain.  Now,  as  it  is,  you  take  a  young  man  con- 
victed, whether  he  is  a  commissioned  officer  or  an  enlisted  man  he  is 
severely  punished,  not  because  of  the  viciousness  of  the  particular 
crime  but  to  set  an  example.  The  judgment  of  conviction  against  him 
by  a  general  court-martial  is  a  punishment  that  can  not  be  set  aside. 
There  is  no  way  to  get  rid  of  the  stigma  of  conviction  except  by  the 
exercise  of  clemency. 

Gen.  O'Ryan.  Unless  the  case  is  one  where  the  court  lacked  juris- 
diction or  where  its  sentence  was  contrary  to  law. 

Senator  Chamberlain.  Yes;  of  course,  then,  that  removes  the 
stigma.  But  in  the  greater  number  of  cases  there  is  only  one  tribunal 
to  relieve,  and  that  is  the  President. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  And  that  does  not  remove  the  stigma. 
That  is  simply  mercy. 

Gen.  O'Ryan.  But  in  these  in  terrorem  cases,  that  would  not  losult, 
because  it  is  not  the  conviction  that  is  set  aside,  but  the  severe  sen- 
tence that  is  modified. 

Senator  Chamberlain.  Are  you  not  mistaken  alK)ut  that?  We 
will  take  four  cases  that  have  been  referred  to  in  the  [noss  and  by 
some  witnesses,  where  four  boys  over  in  France  were  convicted  under 
very  extraoi'dinary  circumstances,  two  of  them  for  sleeping  on  post, 
and  the  two  others  for  disobedience  of  a  command,  and  all  four  were 
sentenced  to  be  shot  The  record  in  those  cases  indicated  that  those 
boys  had  not  had  a  fair  trial.  Probably  two  of  them  plead  guilty ; 
but  there  was  no  way  in  the  world,  under  the  construction  of  the 
Judge  Advocate  General,  to  revise,  or  to  revei*se,  or  to  modify,  or  to 
change,  or  to  set  aside  that  conviction.  Now,  those  boys  wei'e  out- 
lawed, under  the  strict  military  rule.  The  only  way  to  reach  that 
was  through  the  clemency  of  the  President.  That  does  not  remove 
the  stigma  of  conviction. 

Gen.  O'Ryan.  Yes ;  I  see  your  point.  What  I  intended  to  say  was 
that  in  the  vast  majority  of  these  cases  that  are  criticized,  the  criti- 
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cisni  is  based  upon  the  extreme  fieverity  of  the  sentence,  not  upon 
(he  fact  that  the  soldier  was  unjustly  convicted. 

In  the  cases  you  mention,  perhaps  the  conviction  itself  was  unjust, 
wholly  aside  from  the  severe  sentences  imposed. 

Senator  Chamberlain.  But  these  sentences  were  all  approved  by 
the  commanding  officer;  they  were  approved  by  the  judge  advocate, 
thev  were  approved  by  the  Chief  of  Staff;  so  that  if  the  military  rule 
had  been  strictly  complied  with,  they  would  have  been  shot. 

Gen.  O'Kyan!  Yes,  sir. 

Senator  (Chamberlain.  Now,  the  President  intervened  by  an  act 
of  clemency  and  remitted  the  penalty  of  death,  but  still  that  did  not 
relieve  them. 

(Jen.  O'Ryan.  Yes.  I  share  your  view  about  that,  and  I  did  on 
this  board,  and  I  think  you  will  find  in  the  report  that  the  others 
were  of  the  same  opinion,  and  as  the  result  of  that,  we  seek,  by  what 
we  have  proposed  in  this  report,  to  vest  in  the  judge  advocate,  in 
terms  that  can  not  be  questioned,  this  authority — of  course  it  is  in 
the  name  of  the  President — to  do  these  things.  I  think  if  you  will 
refer  to  the  section,  you  will  find  it  there. 

Senator  Chamberlain.  Yes;  I  am  glad  to  hear  you  say  that,  Gen- 
eral. Now,  the  Judge  Advocate  General  of  the  Army  proposed  an 
amendment  to  the  Articles  of  War  in  January,  1918,  before  our  com- 
mittee, which  vested  that  power  in  the  President.  That  is  substan- 
tially what  you  propose  to  do. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  But  in  the  last  analysis  that  power  which 
is  proposed  to  be  vested  in  the  President  rests  in  military  authorities 
below  the  President. 

(len.  O'Ryan.  As  a  result  of  routine  practice? 

Senator  Chamberlain.  Yes. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Because  the  President  can  not  review  these 
cases. 

Gen.  O'Ryan.  He  can  not,  personally. 

Senator  Chamberlain.  No;  so  that  in  the  last  analysis  the  Presi- 
dent is  governed  by  his  military  adviser,  who  is  the  Chief  of  Staff. 
So  that,  in  the  last  analysis,  the  Chief  of  Staff  is  the  man  who  act^. 
In  the  verv  nature  of  things,  the  President  can  not  do  it.  Ts  not  that 
true  ? 

Gen.  O'Ryan.  Yes. 

Senator  (^hamberlain.  Now,  let  us  get  back  to  the  Articles  of  War. 
But  before  I  reach  that :  Do  you  not  think  that  there  ought  to  be 
somebody  somewhere  along  the  line,  from  the  time  of  the  trial  until 
the  final  lodgment  of  the  case  here  in  Washington,  who  can  represent 
the  legal  aspect  of  it  in  an  advisory  capacity  to  the  different  courts? 

Gen.  O'Ryan.  Yes;  I  think  there  should  be  in  relation  to  sen- 
tences that  suiBciently  affect  the  material  rights  of  the  accused.  But, 
while  I  am  making  that  statement,  I  have  in  mind  the  division  com- 
mander in  the  mud  and  the  rain,  with  his  men,  getting  a  little  bit  tired 
of  war,  a  percentage  of  them  showing  a  willingness  So  follow  the  line 
of  least  resistance ;  I  have  in  mind  that  commander,  seeing  the  neces- 
sity of  driving  their  noses  against  the  grindstone  and  making  a  little 
example  here  and  there  in  addition  to  all  the  other  stimulating  things 
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he  is  doing:  I  see  the  necessity  of  that  officer  being  able  to  take  these 
men  and  try  them,  and  administer  these  punishments. 

Senator  Chamberlain.  But  you  would  want  it  dime  according  to 
law? 

Gen.  O'Byax.  Oh,  yes;  certainly,  I  want  it  dime  according  to  what- 
ever law  is  pi-ovided.  But  I  can  not  help  but  view  with  alarm  the 
prospect  of  having  every  one  of  those  cases,  before  they  are  finally  de- 
cided, going  back  through  various  stages  to  Washington  here,  to  have 
some  board  review  them. 

Senator  Chamberlain.  I  agree  with  you  as  to  that,  but  that  would 
nc  t  prevent  the  judge  advocate  saying  to  a  court-martial,  '*  (lentlemen, 
vou  are  proceeding  without  any  law.  You  have  no  authority  to  <lo 
this.*'  Do  you  not  think  there  should  be  some  man  with  power  in 
?ive  that  advice,  right  in  the  field,  if  necessary  i 

Gen.  O'Ryan.  I  think  we  have  that  person  in  the  trained  law  ad- 
viser of  each  division;  that  is,  the  staff  judge  advocate,  who  is  a 
)  lajor  or  a  colonel,  who  is  away  from  the  scenes  that  I  have  described 
or  referred  to,  and  whose  specialty  is  law. 

Senator  Chamberlain.  Yes,  General;  but  he  has  no  power  to  act 
ifi  the  matter, 

(ien.  O'Ryan.  He  has  no  executory  power.  His  power  is  that  of 
un  adviser.  ^But  might  I  interject  here  a  thought  that  I  think  has 
a  ^reat  bearing  upon  this  matter,  and  that  is,  I  find  in  discussing  this 
Mibject  with  those  who  disagree,  that  there  exists  an  attitude  of  mind 
in  regard  to  a  military  man,  that  conceives  that  the  officer  is  by  vir- 
tue of  his  office  in  some  wav  a  man  whom  it  is  undesirable  to  vest  with 
this  character  of  authority  in  relation  to  his  own  men;  that  the  men 
would  seem  to  need  protection  from  the  officer.  Now,  I  can  tell  you 
frankly  I  have  a  great  regard  for  the  men  and  their  rights.  I  really 
have  seen  very  little  justification  for  that  attitude.  I  think  that  any 
man  fit  to  command  a  division  appreciates  even  in  a  selfish  way,  aside 
from  any  other  motive,  that  his  success  will  be  very  largely  dependent 
upon  his  men  and  their  ability  and  their  feeling  toward  him. 
If  he  is  unjust  towai^  them,  thev  will  not  do  things  for  him  that 
he  demands  that  they  shall  do,  and  some  of  the  things  he  must  do  for 
them  is  to  see  that  justice  is  done  them  in  relation  to  discipline,  and 
that  they  are  fed  and  clothed.  There  is  no  man  more  concerned  with 
these  things  than  the  division  commander. 

Senator  Chamberlain.  As  a  rule,  I  think  that  is  probably  true ;  but 
if  it  is  possible  that  there  should  be  individual  exceptions,  it  is  unfor- 
tunate. 

(len.  O'Ryan.  It  is,  very. 

Senator  Chamberlain.  So  that  there  ought  to  be  some  power 
lodged  somewhere  in  cases  where  there  are  individual  hardships  or 
wi-ongs,  if  you  please,  to  review  and  to  inspect  the  record  that  is 
made,  with  the  view  of  correcting  it. 

Gen.  O'Ryan.  In  respect  to  that  last  point.  Senator,  I  might  say 
that  I  approached  the  si»rvice  on  this  board  with  quite  an  open  mind, 
and  we  looked  into  the  statistics,  which  are  not  at  my  tongue's  end 
now;  but  I  was  more  concerned  in  finding  out,  not  whether  Pvt. 
Smith  was  almost  shot,  in  an  army  of  three  and  one-half  million  men, 
but  what  percentage  of  the  vast  number  of  court-martial  cases  had 
resulted  in  injustice;  and  my  belief  is,  from  the  statistics  given,  that 


344  ESTABLISHMENT  OF  MIUTABY  JUSTICE, 

Senator  Chamberlain.  It  may  be — ^I  will  assume  it  for  the  pur- 
poses of  the  illustration — ^that  there  was  an  insufficiency  of  evidence 
in  the  first  case,  or  that  rules  of  evidence  have  been  violated,  and  yet 
the  same  irregularities  would  come  into  the  other  three  cases. 

Gen.  O'Ryan.  Very  probably ;  but  that  would  not  inevitably  follow. 

Senator  Chamberlain.  Yes;  but  it  would  very  naturally  follow: 
do  you  not  think  ? 

Gen.  O'Rtan.  Very  naturally,  especially  if  the  same  judge  advo- 
cate and  the  same  president  of  the  court  tried  all  cases. 

Senator  Chamberlain.  Now,  speaking  of  your  report,  I  have  read 
it  with  some  interest,  but  not  as  critically  as  I  hope  to  be  able  to 
read  it.  The  amendments  proposed  by  the  Keman  report  make  no 
really  fundamental  changes,  do  they? 

Gen.  O'Ryan.  I  think  from  what  you  have  said,  Senator,  that  you 
think  the  vital  point — and  I  have  thought  that  the  vital  point — of 
the  whole  system  is  to  provide  somewhere  a  body  of  trained  men 
whose  authority  under  the  law  would  be  adequate  to  correct  errors  of 
law  and  all  injustices  in  relation  to  courts-martial. 

Senator  Chamberlain.  Yes. 

Gen.  O'Ryan.  Now,  in  providing  that,  we  considered  this:  Shall 
we  make  this  court  or  body  an  appellate  tribunal  composed  of  law- 
yers to  be  appointed  by  the  President?  Shall  we  constitute  it  of 
officers  detailed  specially  to  constitute  that  court  and  to  remain 
permanently  on  duty  as  members  of  that  court,  free  from  any 
superior  authority  ?  Or  shall  we  provide  that  that  body  shall  consist 
of  officers  in  a  department  already  existing,  who  shall  act  in  an 
advisory  capacity  and  in  a  recommendatory  way?  We  concluded, 
first,  to  consider  the  matter  from  the  constitutional  point  of  view, 
and  you  perhaps  remember  that  in  the  opening  part  of  our  report  we 
discussea  that  question.  I  know  that  some  members  of  the  court 
were  of  the  opinion  that  it  might  be  unconstitutional  for  Congress 
to  attempt  to  take  from  the  President,  in  his  role  of  Commander  in 
Chief,  the  power  to  carry  out  the  discipline  of  the  Army  through 
the  agency  of  the  courts. 

We  decided  to  merely  raise  that  point  for  what  it  might  be  worth 
and  to  consider  the  matter  aside  from  any  constitutional  point  of 
view.  We  came  to  the  conclusion  that  by  amending  the  existing  law 
we  could  vest  in  the  Judge  Advocate  General's  Department  the  au- 
thority to  do — in  the  name  of  the  President  as  Commander  in  Chief — 
those  things  which  the  Senator  has  mentioned  and  which  are  cer- 
tainly desirable  to  have  done  in  order  to  insure  justice  to  officers  and 
men  who  are  tried.  I  think  we  have  accomplished  that,  if  that  is 
the  real  meat  of  this  needed  reform. 

Senator  Chamberlain.  That  is  one  of  the  most  serious  things. 
General. 

G«n.  O'Ryan.  Yes. 

Senator  Chamberlain.  Now,  I  am  frank  to  say  that  I  was  amazed 
at  the  constitutional  argument  of  your  committee.  For  instance,  you 
in  effect  hold  that  the  functions  which  the  King  exercised  as  the 
Commander  in  Chief  of  the  Army  prior  to  1794  descended  to  the 
President  of  the  United  States ;  in  other  words,  that  as  Commander 
in  Chief  of  the  Army  before  the  Constitution  was  adopted  he  in- 
herited certain  fundamental  powers. 
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Gen.  OTStan.  I  do  not  join  in  that  part  of  the  argument,  if  that 
ar^ment  was  made. 

Senator  Chamberlain.  That  is  made. 

Gen.  O'Ryan.  Yes? 

Senator  Chamberi^ain.  I  am  going  to  call  yoin-  attention  to  it  just 
because  I  think  it  is  fundamentally  wrong,  Greneral.  I  am  discussing 
it  from  a  lawyer's  standpoint. 

Gen.  O'Ryan.  Yes. 

Senator  Chamberlain.  Now,  if  that  be  true,  the  powers  which  the 
President  inherited  over  our  Army  as  the  successor  of  a  King  in  the 
Colonies,  at  least  after  the  adoption  of  the  Constitution,  could  be 
taken  away  by  Congress,  because  the  Constitution  gives  to  Congress 
all  power  to  make  rules  and  regulations  for  the  government  of  the 
Army,  does  it  not? 

Gen.  O'Ryan.  Yes,  sir. 

Senator  Chamberlain.  Now,  let  me  ask  you  if  that  does  not  follow 
from  what  your  report  contains?  Mr.  Chairman,  I  will  not  read  it 
all,  but  may  I  ask  to  have  this  inserted  in  the  record  ? 

Senator  Warren.  Certainly. 

Senator  Chamberlain.  I  will  read  from  page  6  of  this  report,  and 
I  will  mark  the  part  which  I  want  to  be  inserted  in  the  record,  and 
I  have  misconstrued  the  findings  of  your  committee  unless  what  I 
have  just  stated  is  correct.     [Reading:] 

The  rules  governing  armies  had  their  beginnings  not  in  legislative  bodies 
bat  Id  commanders,  whether  called  kings  or  chiefs  or  generals,  and  in  early 
times  those  who  formulated  the  rules  carried  them  out  With  the  evolution 
of  governments  the  right  of  prescribing  the  most  important  or  fundamental 
rules  has  lodged  in  legislative  bodies,  but  the  execution  of  those  rules,  their 
pracUcal  administration,  has  heretofore  been  left  to  commanders  and  their 
assistants  down  through  the  hierarchy  of  command  to  the  very  bottom.  CJourts- 
nmrtial  have  always  been  agencies  for  creating  and  maintaining  the  discipUne 
of  armies,  and  in  earlier  times,  and  certainly  until  the  adoption  of  our  Con- 
stitution, were  provided  and  administered  by  commanders  as  of  inherent  right 
The  King  of  England  had  and  exercised  this  inherent  right.  The  Continental 
Congress  took  over  some  of  the  duties  of  government  in  the  rebelUous  colonies, 
but  Washington,  as  Commander  in  Chief,  appointed  courts-martial  as  of 
right  Inherent  in  that  office,  without  the  express  authority  of  that  Congress. 
So  that  when  our  Constitution  was  adopted  and  the  iK>wers  of  the  Federal 
Government  were  distributed  among  three  great  departments,  and  tJie  Presi- 
dent was  made  by  the  organic  law  Commander  in  Chief,  the  power  to  appoint 
courts-martial  by  virtue  of  that  office  was  well  understood.  The  power  to 
malce  rules  for  the  government  of  the  land  forces  was  at  the  same  time  con- 
iided  to  Congress.  The  earlier  Articles  of  War  continued  or  created  under 
that  grant  of  power  did  not  expressly  confer  npon  the  President  the  right 
or  authority  to  appoint  courts-martial,  but  actually  he  exercised  the  power, 
and  the  validity  of  that  action  is  well  estabUshed.  It  appears,  therefore,  that 
before  our  Oonstltntioi^  was  established  a  Commander  in  Chief  was  inherently 
competent  to  appoint  courts-martial  as  incident  to  his  office;  that  under  the 
Constitution  this  right  has  been  exercised  and  upheld,  and,  further,  that  the 
rules  made  for  the  Army  by  Congress  have  extended  to  subordinate  com- 
nianders  (who  are,  in  fact,  assistants  to  the  President  in  his  special  capacity 
as  (]ommander  in  Chief)  the  right  to  appoint  and  to  make  use  of  this  agency. 

The  pending  Chamberlain  bill  proposes  to  take  out  of  the  hands  of  those 
to  whom  command  is  confided,  from  the  President  down,  the  effective  use  of 
courts-martial  as  instruments  to  enforce  discipline.  It  does  this  by  providing  a 
civilian  court  of  military  appeals  and  by  injecting  into  the  principal  courts- 
nmrtial  a  new  functionary  with  powers  so  extensive  and  of  such  a  kind  as 
to  constitute  him  the  administrator  of  discipline,  though  he  is  not  himself  of 
the  hierarchy  of  command.    The  net  result  in  the  more  Important  cases  would 
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be  to  transfer  the  power  to  discipline  our  armies  from  the  Commander  In 
Chief,  the  President,  and  from  his  assistant  commanders  to  civilian  hands 
pure  and  simply,  i.  e.,  the  court  of  military  appeals,  or  to  the  quasi  civilian  legal 
hands  of  the  judge  advocates  provided  for  general  and  special  court-martial. 
In  view  of  the  hist<)i*y  of  the  court-martial  as  an  adjunct  of  armies  and  as  an 
instrument  the  use  of  which  inheres  in  the  office  of  the  Commander  in  Chief 
under  our  system  of  government,  is  it  not  possible  that  the  proposition  to 
take  from  the  President  in  large  measure  the  effective  use  of  this  instrument 
as  well  as  to  take  away  from  his  proper  assistants  in  the  task  of  command  a 
like  use  of  the  same  instrument  may  be  unconstitutional?  It  is  not  In  effect 
an  attempt  to  withdraw  from  command  an  essential  part  of  that  which  belongs 
to  it  historically  and  in  sound  reason?  Is  it  not  open  to  be  questioned  as  an 
attempt  by  law  to  emasculate  the  legitimate  and  heretofore  undisputed  author- 
ity of  the  President  as  Commander  in  Chief? 

Senator  Chamberl.ain.  The  logical  conclusion  to  be  drawn  from 
that  to  me  is  that  Congress  has  no  power  to  do  that. 

Gen.  O'Ryan.  That  was  what  was  intended  to  be  conveyed  by  tlie 
raising  of  that  point.  But  I  see  nothing  in  what  the  Senator  has 
read,  or  quoted,  that  indicates  that  the  board  thought  that  the  Presi- 
dent derives  any  of  his  powers  from  a  King  of  England. 

Senator  Warren.  He  has  his  powers  under  the  Constitution. 

Gen.  O'Ryan.  Yes ;  and  in  part  he  derives  them  trdm  the  customs 
of  war,  which  may  be  termed  the  military  common  law.  I  do  not 
recall  anything  that  would  indicate  otherwise  in  the  report. 

Senator  Chamberlain.  It  is,  practically,  that  it  is  an  inherent 
power. 

Gen.  O'Rtan.  Yes. 

Senator  Chamberi-ain.  And  the  power  that  we  have  comes  from 
the  English  articles  of  war  of  1794,  which  vested  this  power  in  the 
King. 

Gen.  O'Rtan.  Yes.  The  Constitution  makes  the  President  the 
Commander  in  Chief  of  the  Army  and  the  Navy,  and  the  question 
then  arises  in  relation  to  the  performance  of  the  President's  func- 
tons,  What  are  the  functions  of  the  Commander  in  Chief?  They 
are  not  stated  in  the  Constitution.  We  must  go  back  of  the  Con- 
stitution to  determine  what  the  functions  of  the  Commander  in  Chief 
are.  They  can  only  be  determined  by  reference  to  the  customs  of 
war.  What  are  those  rights  that  are  inherent  in  the  office  of  com- 
mander in  chief  of  an  army  ? 

Senator  Chamberlain.  I  would  say  there  are  none,  except  as  Con- 
gress gives  them. 

Gen.  O'Ryan.  Well,  I  was  going  to  saj  the  converse  of  that — that 
they  are  whatever  the  customs  of  war  give,  except  as  Congress  may 
curtail  them  under  its  powers. 

Senator  Chamberlain.  Well,  possibly  that  is  a  correct  statement 
of  it,  too. 

Gen.  O'Ryan.  Then,  of  course,  going  on  from  there — ^well,  assum- 
ing all  that,  has  not  Congress  the  power,  in  the  exercise  of  its  legis- 
lative power,  to  curtail  the  powers  of  the  President  as  Commander  in 
Chief. 

Senator  Chamberi*ain.  I  think  there  is  no  question  about  that 
power,  under  the  general  powers  of  the  Constitution,  which  authorize 
the  Congress  to  adopt  rules  and  regulations. 

Gen.  O'Rtan.  Rules  and  regulations? 

Senator  Chamberlain.  Yes. 
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Gen.  O'Btan.  The  question  is  whether  rules  and  regulations  for 
tbe  goremment  of  the  Army  would  include  a  court  of  this  charac- 
ter to  govern,  in  the  last  analysis,  the  discipline  of  the  Army. 

Senator  Chamberlain.  Do  j^tou  entertain  the  opinion  that  Congress 
can  not  curtail  those  powers  f 

Gen.  O'Rtan.  No  ;  I  refuse  to  do  more  than  to  put  that  in  the 
interrogatory  form. 

Senator  Chambkri>ain.  You  would  not  give  that  as  your  opinion! 

Gen.  O^Rtan.  No;  nor  would  I  say  that  I  might  not  reach  that 
opinion.  I  merely  stated  it  would  take  too  long  to  consider  that,  and 
we  preferred  to  get  down  to  what  we  wanted  to  do. 

Senator  Chamberlain.  Yes;  I  am  glad  you  did  that. 

Gen.  O'Rtan.  We  turned  to  the  practical  solution,  which  was  to 
vest  the  authority  to  review,  basically,  in  the  President. 

Senator  Cua^kebulin.  Getting  back  to  this  question — ^if  I  am  not 
tiring  you,  General 

Gen.  O'Rtan.  No,  indfeed. 

Senator  Chamberlain  (continuing).  Getting  back  to  the  question 
of  enlisted  men  serving  on  courts ;  you  know  that  the  Army  we  had  in 
France  was  a  slice  taken  out  of  the  civil  life. 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  It  is  representative  of  the  whole  country. 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  Take  a  man  on  trial  in  a  civil  court;  the 
jury  that  tries  him  is  taken  from  the  body  of  the  same  class  of  citi- 
zens from  which  the  Army  was  taken? 

Gen.  O'Rtan.  Yes. 

Senator  Chamberlain.  Do  you  not  think  that  men  taken  from 
the  Army  would  be  just  as  competent  to  sit  in  judgment  upon  a 
charge  against  a  young  man  as  would  a  jury  under  ordinary  cir- 
cmnstances  taken  from  the  same  body  of  citizens? 

Gen.  O'Rtan.  Frankly,  I  do  not,  Senator.  Whatever  may  be  said 
in  relation  to  the  previous  question,  I  have  a  firm  conviction  that 
that  thing  is  wholly  impracticable  and  undesirable  in  the  Army. 

Now,  let  me  say  this:  The  slice  that  comes  out  of  our  civil  life  in 
the  United  States  undergoes  a  tremendous  change  before  it  goes  into 
battle.  I  think  it  is  o^e  of  the  most  interesting  things  about  the 
development  of  an  army  to  note  the  change  that  takes  place  in  the 
personnel.  There  are  men  in  the  Army  who  are  blac^miths,  me- 
chanics, laborers,  clerks,  artists;  everything.  Nevertheless,  in  the 
Army  they  become  in  a  measure  children,  due  to  the  manner  of  the 
life  they  are  leading.  It  is  all  regulated  for  them.  They  get  their 
meals  at  regulated  times;  they  eat  what  is  put  before  them;  they  have 
no  choice.  They  go  to  bed  at  a  certain  time.  They  never  know 
^hat  they  are  gomg  to  do  in  the  next  24  hours.  They  may  be  marched 
to  the  front  or  marched  to  the  rear,  or  they  may  go  for  a  rest,  go 
on  leave  on  pleasure  bent  somewhere.  That  manner  of  life  has  a 
tremendous  psychological  influence  upon  those  men.  I  know  men 
in  my  own  division  who  in  civil  life  were  men  of  affairs,  although 
they  were  private  soldiers,  men  who  for  one  reason  or  another  did  not 
care  for  commissions,  but  that  served  as  private  soldiers  throughout 
the  War.  They  all  underwent  the  same  process  of  psychological 
change  after  they  had  been  in  the  Army  for  a  while;  and  I  think 
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to  that  extent,  just  as  they  became  as  children  are,  so  their  effi<^ency 
to  serye  as  jurors  would  be  adversely  affected,  due  to  the  narrow 
life  that  they  must  necessarily  lead. 

Senator  Chamberlain.  Would  not  Ihat  same  argument  apply  t^ 
all  of  the  officers  below  the  commanding  officer  of  a  regiment,  say, 
or  the  commanding  officer  of  a  division?  The  lieutenants  do  not 
know  one  day  what  they  are  going  to  do  the  next 

Gen.  OTItan.  No;  but,  as  you  know,  there  is  a  big  difference  in 
the  character  of  the  work  performed  by  a  soldier — ^necessarily  so— 
in  an  army,  and  the  character  of  work  that  is  performed  by  those 
who  supervise  and  control  and  direct.  I  think,  as  a  matter  of  fact 
that  it  would  be  desirable  to  have  as  members  of  a  court  only  those 
officers  who  are  mature  and  experienced.  But  that  is  not  always 
practicable.  There  are  not  enough  of  those  men  present  or  available 
to  completely  compose  courts.  But  I  think  that  putting  the  enlist^ 
men  on  the  courts  would  be  undesirabla  Besides,  I  have  never  heard 
any  soldiers  express  the  desire  or  the  view  that  such  practice  would 
be  desirable  from  the  standpoint  of  their  own  interests. 

Senator  Chamberlain.  Mr.  Chairman,  I  believe  that  is  aU  that  I 
care  to  ask  the  general. 

Senator  Wabren.  Does  anything  else  occur  to  you  that  you  would 
like  to  add  to  your  testimony,  General? 

Gen  O'Ryan.  No,  sir;  I  think  not 

(Thereupon,  at  12.30  o'clock  p.  m.,  the  subcommittee  adjourned, 
subject  to  tne  call  of  the  chairman.) 
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TUESDAY,  SEPTEMBEB  28,  1919. 

United  States  SenatE| 

StTBOOMMITTEE  ON  MiLITART  AfFAIBS. 

Washington,  D.  C. 

The  subcommittee  met,  pursuant  to  the  call  of  the  chairman,  at 
3  o'clock  p.  m.,  in  the  room  of  the  Conmiittee  on  Appropriations  in 
the  Capitol,  Senator  Francis  E.  Wiirren  presiding. 

Present,  S^iators  Warren  (chairman),  Lenroot,  and  Chamberlain. 

STATEMBVT     OF    MAJ.    OEN.    C.    P.     SVMMEBALL,    UNITED 

STATES    ABMT. 

Senator  Wabben.  Grai.  Summer  all,  this  subconamittee  has  before 
it  a  bill^the  object  of  which  is  to  provide  for  a  revision  of  the  Articles 
of  War  and  the  system  of  military  justice,  making  a  number  of 
changes  therein.  We  have  before  us  the  law  as  it  stands,  and  so 
far  we  have  the  report  of  one  conmiittee  which,  on  the  part  of  the 
War  Department,  nas  been  looking  the  subject  over. 

We  would  like  to  have  you  state  what  changes,  in  your  estimation, 
should  be  made  in  the  present  law,  and  we  would  like  to  hear  from 
you  as  to  the  application  of  the  present  law  abroad  as  it  has  come 
under  your  control  to  some  extent,  and  as  it  has  come  imder  your 
observation. 

Gen.  SuMMBBALL.  The  present  Articles  of  War  were  sent  to  me 
as  well  as  to  other  officers,  for  study,  while  I  was  a  battalion  com- 
inand^.  I  was  in  very  close  touch  with  the  administration  of 
<iiscipline  at  that  time,  and  went  over  them  very  carefully  before 
th^  were  presented  to  Congress. 

iWing  the  war  I  have  had  occasion  to  administer  discipline, 
altogether  with  combat  troops,  first  a  brigade,  then  a  division,  and 
then  an  army  corps. 

As  far  as  it  came  to  mv  observation  or  experience,  the  principles 
of  the  present  Articles  of  War  presented  no  difficulties  and  raised 
no  objections  in  my  mind.  The  only  inconvenience  experienced 
was  that  of  applying  them  to  general  comrts-martial  in  the  case  of 
a  combat  division  that  was  intensely  engaged,  or  was  relieved  from 
the  line  only  for  the  short  period  required  for  replacements,  and 
reentry  into  the  line.  We  aid  find  considerable  trouble  in  assem- 
bUng  officers  for  general  courts-martial  during  these  short  withdraw- 
als, and  it  required  especial  energy  and  effort  to  dispose  of  such 
cases  as  had  accumulated.  As  far  as  I  know,  however,  all  cases 
▼ere  cleared  up  during  these  periods  of  rest,  and  I  do  not  recollect 
AQy  cases  where  men  suffered  long  periods  of  confinement  without 
trial  or  where  any  unusual  hardship  was  worked  upon  them  in  the 
application  of  the  present  Articles  of  War. 

349 


350  ESTABLISHMENT  OF  MIL.ITABY  JUSTICE. 

Senator  Warren.  Have  you  noticed  the  differences  between  the 
proposed  legislation  and  the  present  law? 

Gen.  SuMMERALL.  Yes,  sir;  I  have  had  the  present  articles  read 
and  followed  the  new  articles,  so  as  to  compare  them. 

Senator  Warren.  Perhaps  you  might  give  us  your  opinion  as 
to  the  adoption  of  some  of  those. 

Gen.  SuMMERALl..  There  are  presented  to  me  certain  essential 
differences  in  the  proposed  articles  from  the  existing  articles.  The 
first  in  order  is  the  composition  of  a  court  in  which  it  is  provided 
that  soldiers  are  competent  to  sit  on  courts-martial.  I  do  Dot 
believe  such  a  provision  is  wise,  or  that  it  would  produce  the  results 
which  perhaps  are  sought.  I  believe  the  sentiment  is  general  with 
officers  to  secure  fair  treatment  and  considerate  treatment  to  our 
men.  In  my  own  experience,  there  is  every  desire  to  minimize  the 
punishment  of  men,  to  secure  justice,  to  preserve  their  confidence 
m  discipline,  and  to  maintain  high  standards  of  morale,  self-respect, 
and  contentment  in  a  command. 

In  the  first  place,  I  do  not'  think  that  our  enlisted  men  would  be 
qualified  by  training  or  by  their  duties  to  sit  as  inembers  of  a  court- 
martial,  t  doubt  if  the  effect  on  them  or  on  their  associates  would 
be  such  as  to  increase  the  confidence  that  they  would  have  in  a 
cburt,  or  increase  their  happiness  in  the  conimand.  Like  any 
untried  thing,  it  would  be  an  experiment,  and  it  is  my  opinion  that 
it  would  not  be  a  successful  experiment. 

Senator  Warren.  What  is  your  opinion  as  to  the  desire  of  the  men 
themselves,  if  the  matter  was  put  before  them  whether  they  should 
have  that  duty  ? 

Gen.  Summerall.  I  think  a  certain  class  would  desire  it,  but  it  is 
my  opinion  that  a  great  many  would  be  opposed  to  it.  Discipline  is 
something  that  is  peculiar  to  the  military  service,  but  it  is  the  verj 
foundation  of  the  military  service,  and  I  am  of  the  opinion  that  We 
should  be  very  conservative  in  inaking  radical  departures  from  a  sys- 
tem which  has  been  vindicated  in  many  varieties  of  circiunstances. 
The  change  might  succeed,  but  I  doubt  it. 

Senator  Warren.  There  are  two  propositions,  as  I  understand  it — 
not  in  that  bill,  it  is  true,  but  yet  in  that  bill  in  one  sense,  and  in  the 
minds  of  some  people  in  another. 

In  the  bill  itself  it  is  provided  that  a  certain  proportion  of  the  mem- 
bers of  a  court  on  the  trial  of  enlisted  men  shall  be  privates,  and  in  the 
trial  of  officers  that  a  certain  number  of  members  of  the  court  shall 
be  noncommissioned  officers.  I  understand  that  otheis  have  the  idea 
that  in  all  trials  of  enlisted  men  the  court  should  be  like  a  jurv  in  a 
civil  court;  that  all  should  be  enlisted  men.  What  is  yoiu:  opinion  of 
those  two  angles  of  the  case  ? 

Gen.  Summerall.  I  think  it  would  be  fatal  to  discipline  to  have  a 
court  composed  entirely  of  enlisted  men. 

Senator  Chamberlain.  This  bill  does  not  propose  that,  Senator, 
you  know. 

Senator  Warren.  Yes,  I  undei stand  that;  but  that  has  been  pro- 
posed by  others.  This  bUl  proposes  that  in  the  trial  of  enlisted  men 
a  certain  number  of  members  of  the  court  shall  be  enlisted  men ;  and 
the  General  has  already  stated,  or  at  least  I  so  understand  him,  that 
of  the  two  alternatives  he  would  prefer  a  court  composed  partly  of 
enlisted  men  rather  than  one  composed  altogether  of  enlisted  men. 
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Your  opinion  is,  General,  that  a  court  should  not  be  composed  wholly 
of  enlisted  men  t 

Gen.  SuMMERALL.  It  would  be  fatal  to  discipline. 

Senator  Warren.  To  have  any  portion  of  it  so  composed  ? 

Gen.  SuMMERALL.  I  would  not  say  to  have  any  portion  of  it  so 
composed:  but  to  have  a  court  composed  altogether  of  enlisted  men 
would  be  fatal  to  discipline.  To  have  a  court  composed  partly  of 
enlisted  men  would  be  less  injurious.  The  proportion  here  recom- 
mended niight  not  have  any  effect  upon  the  procedure  at  all. 

Senator  Warren.  How  large  do  you  feel  that  the  proportion  of 
enlisted  men  could  be  safely  made?  Or  should  such  a  change  be 
made  at  all? 

Gen.  SuMMERALL.  I  do  not  think  it  would  do  any  good,  sir.  I  pre- 
fer the  present  Articles  of  War  to  those  proposed,  with  respect  to  the 
composition  and  appointment  of  courts-martial. 

Senator  Chamberlain.  What  article  is  that? 

Gen.  SuMMERALL.  I  refer  to  articles  4,  5,  6,  7,  8,  9,  10,  and  11. 

The  next  radical  change  is  as  to  the  judge  advocate,  in  article  12. 
As  I  understand  the  proposal,  it  virtually  converts  the  court  into  a 
jury  and  the  judge  advocate  into  a  presiding  judge.  The  judge  advo- 
cate may  or  may  not  be  an  officer;  but,  at  any  rate,  he  would  probably 
not  be  an  officer  responsible  for  tiie  discipline  of  the  command.  I 
believe  the  soldiers  receive  more  sympathy  and  more  leniency  from 
officers  who  are  associated  with  them  than  from  officers  who  are  not 
so  associated.  I  believe  that  a  court-martial  will  arrive  at  a  decision 
which  is  better  for  the  service  than  will  the  most  expert  judge.  I 
believe  it  is  a  good  deal  safer  to  intrust  a  case  to  a  court-martial  as 
at  present  constituted,  and  a  good  deal  surer  for  the  preservation  of 
discipline  and  contentment  in  a  command,  than  it  is  to  transfer  the 
administration  of  justice  in  the  Army  to  single  individuals  in  each 
case,  however  well  informed  they  may  be  in  the  law. 

I  believe  the  result  would  be  a  ^eater  number  of  convictions  than 
are  secured  bv  a  court-martial,  with  no  appreciable  diflFerence  in  the 
application  of  the  law  to  other  cases. 

If  the  administration  of  military  discipline  is  taken  away  from  the 
officers  who  are  responsible  for  the  training  and  the  employment  in 
combat  of  the  troops,  I  believe  it  will  have  an  adverse  eflFect  upon  the 
morale  and  upon  the  discipline  of  the  Army. 

I  do  not  consider  that  the  administration  of  justice  is  parallel  to 
the  treatment  of  the  sick  and  wounded,  for  example. 

There  is  no  doubt  that  we  need  more  law  in  our  courts,  but  I  be- 
lieve this  is  a  difficulty  which  can  be  overcome  by  giving  more  atten- 
tion to  the  study  of  law,  or  to  supplying  more  liberally  officers  to  act 
as  judge  advocates  of  courts-martial  as  now  constituted. 

Senator  Chamberlain.  You  notice  that  that  section  does  not 
lindertake  to  take  away  from  the  military  authorities  the  discipline, 
hut  simply  deprives  the  judee  advocate  of  the  function  of  eitner  a 
prosecutor  or  a  defender,  ana  leaves  him  simply  as  an  adviser  to  the 
military  court.  He  does  not  become  a  member  of  the  court.  He  has 
nothing  to  do  except  to  advise. 

Gen.  SuMMERALL.  As  I  understand  it,  he  organizes  the  court, 
niles  upon  all  questions  of  law  including  challenges  and  questions 
touching  the  competency  and  impartiality  of  the  court,  advises  the 
court  and  the  convening  authority,  and  so  on. 
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Senator  Chamberlain.  That  is  along  the  lines  of  the  British  sys- 
tem, where  the  judge  advocate  is  really  a  representative  of  the  judge 
ad'v'ocate  general  of  the  realm. 

Gen.  SuMMERALL.  Yes,  sir. 

Senator  Chamberlain.  He  sits  as  a  legal  adviser  of  the  trial  court, 
and  the  court  is  appointed  by  the  commanding  officer,  just  as  before: 
and  if  you  will  notice,  it  provides  that  the  judge  advocate  shall  not 
be  a  member  of  the  court,  but  shall  sit  with  the  court 

all  the  time  that  it  is  in  open  seasion,  and  shall  fairly,  impartially,  and  in  a  judicial 
manner  perform  the  following  duties  and  such  others  not  inconsistent  herewith  as 
may  be  described  by  the  President  in  virtue  of  article  41. 

Gen.  SuMMERALL.  Yes. 

Senator  Chamberlain.  Then  it  prescribes  his  duties  under  several 
subdivisions. 

Gen.  SuMMERALL.  They  are  the  ones  that  I  referred  to,  where  it 
seemed  to  me  he  virtually  became  a  presiding  judge. 

Senator  Chamberlain.  Do  you  see  any  objection  to  a  judge 
advocate  sitting  with  the  court,  not  being  a  memoer  of  the  court,  hut 
advising  the  court  rather  than  acting  as  a  prosecutor  or  a  defender, 
simply  to  ^ee  that  the  law  and  rules  of  evidence  are  cx>mplied  with 
in  tne  admission  of  testimony  ? 

Gen.  SuMMERALL.  Those  duties  should  be  performed.  I  see  no 
reason  for  making  him  an  additional  adviser,  if  the  judge  advocate 
of  the  court  is  competent,  or  if  he  became  himself  our  present  judge 
advocate. 

In  that  connection  I  would  add  also  that  I  would  deplore  very 
greatly  the  detail  of  an  officer  as  prosecutor.  I  think  the  t^rm  itself, 
and  what  it  implies,  would  be  very  objectionable  in  the  militanr 
service. 

Senator  Chamberlain.  Is  not  that  what  the  judge  advocate  is 
now? 

Gen.  SuMMERALL.  He  is  required  to  conduct  the  case,  and  to  see 
that  justice  is  done  the  accused.  He  brings  out  all  the  evidence.  As 
a  matter  of  fact,  the  first  part  of  his  dutv  is  to  bring  out  and  develop 
the  prosecution;  but  he  is  there  to  encfeavor  to  see  that  the  whole 
case  is  presented,  and  that  justice  is  done. 

Senator  Chamberlain.  Tiien  why  is  a  man  ever  appointed  to 
defend  a  man  who  is  on  trial  ? 

Gen.  SuMMERALL.  It  is  a  concession  to  the  defense.  I  do  not 
consider  that  it  should  be  necessary,  if  the  judge  advocate  is  really 
performing  his  duties,  to  have  a  counsel  for  the  defense;  but  it  is  a 
consideration  which  is  properly  and  habitually  extended  to  the 
accused. 

Senator  Chamberlain.  In  accordance  with  the  theory,  under  the 
old  English  system,  the  prosecuting  attorney  protected  the  interests 
of  the  defendant  as  well  as  the  interests  of  the  government.  But  he 
gradually  drifted  into  the  catagory  of  the  man  who  prosecuted. 

Gen.  SuMMERALL.  Yes. 

Senator  Chamberlain.  Then  the  judge  advocate,  in  all  these 
prosecutions  of  the  Army,  really  became  an  advocate  for  the  cause 
of  the  Government. 

Gen.  SuMMERALL.  He  is  to  be  an  advocate  for  the  cause  of  the 
Government,  but  he  would  also  look  out  for  the  interests  of  the 
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a- cuscd.  That  is  his  duty.  Where  there  is  counsel  for  the  accused, 
that  would  naturally  go  to  the  counsel. 

Senator  Chamberlain.  Does  he,  as  a  matter  of  fact,  protect  the 
interests  of  the  defendant  in  a  criminal  case?  Is  he  not  rather  a 
pn>secutor  than  one  who  acts  as  an  impartial  judge  between  the  Gov- 
enunent  and  the  prisoner? 

Gen.  SuMMEKALL.  I  can  not  say  that  he  is,  Mr.  Senator.  I  have 
been  a  judge  advocate  a  great  many  times;  and  I  have  been  on  courts 
a  great  deal.  Where  there  is  a  counsel,  that  counsel  is  expected  to 
do  everything  he  can  to  present  the  case  of  the  accused,  and  the  judge 
advocate  protects  the  case  of  the  Government. 

Where  there  is  no  counsel,  the  judge  advocate  should  present  the 
rase  of  the  accused  with  the  same  sincerity  and  thoroughness  as  he 
presents  the  case  of  the  Government.  As  a  matter  of  fact,  in  nearly 
all  cases  the  accused  has  a  counsel  who  does  that  for  him,  and  it  is 
better  that  he  should  do  it  in  that  way.  I  think  it  is  desirable  for  the 
accused  to  have  a  counsel;  but  I  do  not  like  the  idea  of  an  officer 
bein^  appointed  to  prosecute  a  soldier  or  a  person  in  the  mihtary 
service. 

Senator  Chamberlain.  That  is  the  real  objection  that  I  have  to  the 
present  system  of  administering  the  law  by  the  judge  advocate.  He 
becomes  really  a  partisan  for  the  Government;  not  intentionally, 
perhaps,  but  in  the  very  human  side  of  it. 

Gen.  St^^fMERALL.  I  nave  no  doubt  that  he  does  at  times. 

Senator  Chamberlain.  Yes;  the  records  that  I  have  show  that  in 
every  case;  that  he  really  has  drifted  into  the  position  that  the  dis- 
trict attorney  in  a  civil  tribunal  occupies,  looking  more  particularly 
after  the  interests  of  the  side  that  the  Government  is  espousing. 

Senator  Warren.  General,  you  were  asked  by^  Senator  (Jnamber- 
lain  as  to  the  British  military  system.  If,  when  you  have  finished 
your  other  remarks,  you  feel  like  doing  so,  I  should  like  to  have  you 
compare  with  our  own  the  real  effect  in  action  of  the  British  courts 
ill  combat  regions;  tell  us  how  nearly  they  agree,  and  which  you  con- 
sider the  more  efifectite.  Of  course  I  understand  that  you  do  not 
want  to  give  any  evidence  that  would  seem  to  attack  the  British 
system  in  any  way:  but  we  should  like  to  have  your  opinion,  before 
you  get  through. 

Gen.  Sl'mmerall.  I  will  answer,  right  here,  that  I  am  not  familiar 
with  the  British  administration  oi  justice,  but  I  gathered  from  con- 
versations that  we  are  very  much  milder  in  the  administration  of 
military  justice  in  the  field  than  was  the  British  Army. 

Senator  Warren.  In  that  connection,  there  have  been  complaints 
that  have  come  before  the  committee,  auite  in  detail  and  in  con- 
siderable number,  against  the  severity  oi  sentences  of  our  military 
courts.  Now,  you  represent  more  directly  than  anyone  who  has  been 
before  this  committee  the  combat  section  of  the  Army,  and  if  you  have 
become  acquainted  with  the  way  that  courts  have  been  conducted  in 
this  country  preparatory  to  going  to  the  other  side,  and  how  that 
conduct  may  compare  with  the  conduct  of  courts  over  there,  we  shall 
be  glad  to  hear  from  you  on  that  angle  of  the  case. 

Gen.  SuMMERALL.  I  feel  sure  that  there  never  was  any  reason  to 
complain  of  severity  of  sentences  in  the  combat  units  with  which  I 
had  to  deal.  On  the  contrary",  the  entire  sympathy  of  officers  is 
with  their  soldiers  in  combat  troops.     The  evildoer  is  punished,  but 
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the  whole  sentiment  is  merely  to  vindicate  discipline  and  preserve 
standards  which  will  insure  success  in  combat,  and  it  has  not  been 
infrequent  for  an  officer  to  express  great  regret  that  he  was  compeDed 
to  prefer  charges. 

Tne  sentences  of  the  courts  coming  before  me  were  comparatively 
light;  and  yet  I  believe  they  maintained  a  high  order  of  discipline. 

SenatorCHAMBERLAiN.  How  did  they  get  to  you  ?  You  commanded 
a  division  ? 

Gen.  SuMMERALL.  I  commanded  a  division  and  a  corps.  In  the 
corps  I  convened  the  courts  for  the  corps  troops.  In  the  division  I 
convened  the  general  courts  for  the  division. 

Senator  Chamberlaix.  Were  you  connected  with  the  Judge 
Advocate  General's  Department  ? 

Gen.  SuMMERALL.  No,  sir;  I  had  a  judge  advocate. 

Senator  Chamberlain.  Did  the  sentences  that  were  imposed  by 
the  special  courts  and  by  all  the  courts-martial  come  to  your  attention  ? 

Gen.  SuMMERALL.  Only  those  that  I  convened. 

Senator  Chamberlain.  Did  they  come  back  to  you  ? 

Gen.  SuMMERALL.  They  came  to  me,  personally. 

Senator  Chamberlain.  All  of  them  ? 

.Gen.  SuMMERALL.  Those  that  I  convened,  the  division  courts, 
and  the  corps  courts. 

SenatorCHAMBERLAiN.  The  division  courts  and  the  corps  courts? 

Gen.  Slt^merall.  Yes. 

Senator  Warren.  General,  I  think  that  the  wish  of  this  subcom- 
mittee is  to  get  every  scrap  of  opinion  that  you  men  who  have  been 
over  there  have  to  express  on  these  matters,  and  while  I  have  led  you 
astray,  somewhat,  I  nope  you  will  give  us  any  su^estions  that  you 
have,  even  if  we  do  not  asK  the  appropriate  questions  to  bring  them 
out. 

Gen.  SuMMERALL.  Senator  Chamberlain  has  just  asked  me  with 
regard  to  these  cases  that  came  to  me.  You,  oi  course,  are  familiar 
w^ith  the  convening  authority's  procedure  in  a  court-martial  case. 
Every  division  ana  every  corps  nad  a  judge  advocate  who  was  a 

}>rofessional  lawyer.  Both  of  mine  were  practicing  lawyers  in  civil 
ife,  and  I  considered  them  as  very  expert.  They  reviewed  the  cases 
and  presented  them  to  me,  pointing  out  errors  for  correction,  or 
anything  that  required  my  special  attention*  I  did  give  them  my 
personalattention,  and  was  generally  guided,  as  I  think  most  officers 
are,  by  the  views  and  opinions  of  these  men  who  have  superior  legal 
knowledge. 

Senator  Chamberlain.  None  of  the  summary  court  cases  came 
to  you? 

Gen.  SuMMERALL.  Yes ;  my  own  summary  court  cases. 

Senator  Chamberlain.  And  did  the  regimental  court  cases  come 
to  you? 

6en.  SuMMERALL.  No,  sir. 

Senator  Chamberlain.  Did  the  brigade  court  cases  come  to  you  ? 

Gen.  SuMMERALL.  No,  sir;  each  one  went  to  its  own  headquarters. 

Senator  Chamberlain.  So  that  there  really  came  to  you  only  the 
i^Bsea  which  were  tried  by  divisional  courts-martial  and  corps  courts- 
martial  ? 

Gen.  SuMMERALL.  Yes. 

Senator  Chamberlain.  What  classes  of  cases  did  that  involve  ? 
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Gen.  SuMMERALL.  Absence  without  leave  during  action,  once;  an 
officer  giving  liquor  to  a  soldier  and  making  him  drunk,  and  while 
he  was  drunk  wrecking  a  car,  hurting  individuals,  and  completelv 
destroying  a  very  valuable  automobile.  Those  are  two  that  I  recall. 
There  were  cases  involving  offenses  like  that. 

Senator  Chamberlain.  On  the  part  of  officers  i 

Gen.  SuMMERALL.  On  the  part  of  oflScers  and  soldiers.  I  recall 
only  one  officer  being  tried.  The  cases  were  generally  those  of 
soloiers. 

Senator  Chamberlain.  Can  you  state  how  many  cases  you  re- 
viewed while  you  were  a  divisional  commander  ? 

Gen.  SuMMERALL.  I  can  not.  The  cases,  taking  both  divisional  and 
corps,  would  make  a  very  small  number. 

Senator  Chamberlain.  As  compared  with  regimental  and  lower 
commanders,  the  number  would  be  ver}'  small  ?  ' 

Gen.  Summerall.  Yes.  As  a  brigade  commander  I  had  a  number 
of  summary  court-martial  cases  to  act  upon;  and  then  there  were 
some  summary  courts  of  the  division  and  corps  headquarters,  too. 
But  the  total  number  was  never  very  large,  because  we  did  not  have 
any  large  number  of  trials. 

Senator  Chamberlain.  Could  you  approximate  the  number  of 
cases  that  came  to  you  for  approval  or  disapproval  as  division  com- 
mander or  as  corps  commander  ? 

Gen.  Summerall.  No,  sir;  I  coidd  not. 

Senator  Chamberlain.  Your  functions  there  would  be  to  approve 
or  disapprove,  as  the  officer  who  appointed  the  court  ? 

Gen.  Summerall.  Yes;  or  to  do  any  of  the  other  things  that  the 
reviewing  authority  has  the  power  to  do,  under  the  law. 

Senator  Chamberlain.  Can  you  give  any  idea  how  many  sentences 
you  disapproved,  and  your  recommendations  in  those  cases  ? 

Gen.  Summerall.  JJo;  but  it  would  be  very  few;  not  over  two  or 
three,  perhaps. 

Senator  Chamberlain.  Do  you  remember  ever  sending  a  case  back 
after  a  party  had  been  acquitted  by  a  general  court-martial,  and 
directing  a  reconvening  of  the  court? 

Gen.  Summerall.  I  do  not  think  I  ever  did  that,  sir. 

Senator  Chamberlain.  I  am  glad  to  know  that,  Greneral.  I 
think  that  is  the  most  un-American  part  of  the  whole  system. 

Gen.  Summerall.  Yes;  I  think  so. 

Senator  Chamberlain.  And  it  subsequently  led  the  President, 
I  think,  to  issue  a  general  order  to  forbid  that  course — convicting  a 
man  after  he  had  been  acquitted  by  a  court. 

Gen.  Summerall.  Yes. 

Senator  Chamberlain.  The  number  of  cases  was  very  much 
larger  which  came  up  to  a  regimental  commander? 

Gen.- Summerall.  Undoubtedly. 

Senator  Chamberlain.  And  the  captain  of  a  company  appointed 
a  court  too,  did  he  not  ? 

Gen.  Slthmerall.  I  think  not,  sir.  I  do  not  think  we  ever  had 
any  companies  isolated  enough  for  that.  They  were  always  with  the 
regiments. 

,  Senator  Chamberlain.  So  that  was  probably  the  lowest  appoint- 
ing conunander  ? 
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Gen.  SuMMEBALL.  The  regimental  commander  was  probably  tli(» 
lowest  appointing  commander. 

Senator  Chamberlain.  Have  you  any  idea  how  many  senteiveH 
went  up  to  the  regimental  commanders  in  your  division  for  approval 
or  disapproval  ? 

Gen.  SuMMERALL.  No;  I  would  not  know  that,  sir. 

Senator  Ch.4MBERLain.  You  could  not,  therefore,  tell  how  many 
cases  were  approved  or  how  many  disapproved  ? 

Gen.  SvMMERALL.  No.  sir. 

Senator  Chamberlain.  You,  of  course  from  the  very  nature  of 
your  duties,  could  not  examine  into  any  other  cases  than  those 
which  came  to  you  from  divisional  courts  or  corps  courts  ? 

Gen.  SuMMERALL.  No,  sir.  . 

Senator  Warren.  You  were  in  command  of  a  brigade  for  a  time. 
Was  your  experience  there  of  any  importance  to  consider  with  tht* 
other  ? 

Gen.  StTMMERALL.  Only  for  the  summar}"  court,  appointed  by 
the  brigade  commander.  As  brigade,  division,  and  corps  commander 
I  had  summary  courts  for  minor  offenses,  and  very  light  punishment^. 

Senator  Chamberlain.  Shall  I  ask  him  a  few  questions,  Mr.  Chair- 
man, or  am  I  interrupting  you  ? 

Senator  Warren.  No;  not  at  all.  There  is  no  need  that  there 
should  be  continuity  on  either  side,  I  think.  We  do  not  embarras- 
you  by  breaking  m  occasionally.  General  ? 

Gen.  SuMMERALL.  No,  sir. 

Senator  Chamberlain.  I  would  not  like  to  mterfere  with  any 
course  that  you  have  mapped  out. 

Under  the  construction  placed  upon  the  act,  or  rather  under  tiic 
law,  section  1199  of  the  Revised  Statutes  of  the  I'nited  States 

Gen.  SuMMERALL.  Yes. 

Senator  Chamberlain  (continuing).  The  Judge  Advocate  Gen- 
eral has  no  power  other  than  to  review  a  case  that  comes  to  him,  and 
to  send  it  back  to  the  commanding  officer  with  advice  only.  Assum- 
ing that  the  court  had  jurisdiction  to  try  the  case  and  that  the  pn»- 
ceedings  were  regular,  the  Judge  Advocate  General  says  that  he  ha> 
no  power  to  reverse,  modify,  or  review  a  sentence.  Do  you  not 
think  that  there  should  be,  somewhere,  this  power  of  examining  a 
case  and  reversing  or  modifying  it  ? 

Gen.  SuMMERALL.  Yes;  I  think  that  would  be  a  very  good  thing, 
I  think  it  should  be  vested  in  the  Military  Establishment,  somew  here 
— in  the  higher  authority. 

Senator  Chamberlain.  There  seems  to  !•  a  consensus  of  ()j)!n- 
ion  everyvi^here  that  there  ought  to  be  somewhere  this  reviewing 
authority  and  this  power  to  reverse  or  to  modify  or  to  change  a  sen- 
tence. Even  the  American  Bar  ^Association  committee,  the  majority 
of  that  committee,  recommend  somethbig  of  that  kind ;  but  they  rec- 
ommend the  suggestion  which  the  Judge  Advocate  General  ha< 
made,  that  that  final  reviewing  authority  should  be  in  the  Commander 
in  Chief.  The  minority  committee  of  the  American  Bar  ^Associa- 
tion recommend  rather  along  the  line  of  the  British  system.  Tlie 
Kernan  report  recommends  some  reviewing  authority,  but  the  Judge 
Advocate  General  has  held  that  he  had  no  such  revievsing  or  revis(^ry 
authority.     You  think  that  it  ought  to  exist  ? 

Gen.  Svmmerall.  Oh,  yes,  sir;  I  do. 
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Senator  Chamberlain.  The  great  difference  between  Gen.  Ansell 
and  Gen.  Crowder  is  right  here:  Gen.  Crowder  insists  that  he  haa 
no  revisory  power,  but  only  advisory  power,  while  Gen.  Ansell  in- 
sists that  under  the  law  as  it  exists,  the  Judge  Advocate  General 
posesses  power  not  only  to  revise  but  to  modify  or  change.  Have 
vou  ever  examined  into  that  ? 

Gen.  SuMMERALL.  No,  sir;  I  never  have  examined  it,  and  I  do 
not  think  that  the  Judge  Advocate  General  is  the  one  to  exercise 
that  authority  except  in  his  capacity  as  a  legal  officer  of  the  War 
Department.  I  think  that  the  functionary  who  does  that  should  be 
a  person  who  exercises  command,  like  the  Secretary  of  War  or  the 
President  of  the  United  States. 

Senator  Chamberlain.  Yes;  but  that  leaves  it  altogether  in  a 
military  status. 

Gen.  Summerall.  I  think  it  should  be.  It  is  an  element  of 
command,  I  think. 

Senator  Chamberlain.  In  the  last  analvsis  that  would  leas  e  the 
power,  then,  v^ested  in  the  Chief  of  Staff,  because  he  is  the  legal  adviser, 
or  the  adviser  in  matters  military,  of  the  Secretary  of  War,  and  so 
of  the  Commander  in  Chief. 

Gen.  Summerall.  Except  that  it  would  seem  to  me  that  the  Judge 
Advocate  General  of  the  Armj  would  occupy  a  similar  relation  to  the 
Secretary  of  War  or  the  President  that  the  judge  advocate  of  a  divi- 
sion or  a  corps  holds  to  the  commanding  officer  of  that  unit. 

Senator  Chamberlain.  What  objection  have  you  to  the  British 
system,  where  the  judge  advocate  general  is  disassociated  from  the 
anny— that  is,  is  a  civifian — and  holds  his  position  for  life  ? 

Gen.  Summerall.  The  only  purpose  or  discipline  is  to  maintain 
troops  in  a  condition  for  combat.  The  people  who  train  and  main- 
tarn  them  in  condition  for  combat,  and  who  employ  them  in  com- 
bat, are  the  people  who  exercise  command.  If  the  basis  of  their 
employment  m  combat,  which  is  discipline,  is  taken  out  of  their 
hands,  I  do  not  think  that  our  Army  will  be  in  a  state  fit  for  combat. 

Senator  Chamberlain.  Was  not  the  British  Army  in  pretty  good 
fighting  condition,  so  far  as  discipline  was  concerned? 

Gen.  Summerall.  They  fought  well;  there  is  no  doubt  about  that; 
and  they  did  well.  I  do  not  Imow  what  their  administration  of  mili- 
tar^v  justice  is. 

Senator  Chamberlain.  Did  you  ever  compare  the  discipline  of 
that  army  with  ours? 

Gen.  Summerall.  I  have  been  in  the  British  Army  and  I  have 
seen  them.     I  think  they  have  very  good  discipline. 

Sefjator  Chamberlain.  You  spoke  about  being  advised  that  there 
was  some  reviewing  authority  here  somewhere  that  you  approved  of. 

Gen.  Sl^mmerall.  That  is,  I  approve  of  the  principle. 

Senator  Chamberlain.  Do  you  kjiow  what  that  consists  of? 

Gen.  Sl^mmerall.  No,  sir;  I  do  not  know  what  it  is. 

Senator  Chamberlain.  Or   who  functions  in  it? 

Gen.  Sl'Mmerall.  No,  sir;  I  do  not  know  what  it  consists  of. 

Senator  Chamberlain.  Have  you  in  mind  the  so-called  clem- 
t-ncy  Doard? 

Gen.  Summerall.  I  think  it  is  called  that;  yes,  sir. 

Senator  Chamberlain.  That  has  been  established  since  the 
annistice. 
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Gen.  SuMMEBALL.  I  do  not  know  its  history  or  its  functions. 

Senator  Chamberlain.  Yes.  The  difficulty  with  such  a  board  is 
here,  General:  Take  a  man  who  has  been  convicted,  say,  before 
a  court-martial.  There  may  have  been  evidence  admitted  against 
him  which  was  wholly  inadmissible;  or  there  might  have  been  cir- 
cumstances that  were  not  considered  by  the  coiu't.  Now,  he  is  con- 
victed by  a  military  court.  He  is  a  criminal  in  the  eyes  of  the  law. 
There  is  no  appeal  for  him  from  that.  If  his  case  gets  to  the  Judge 
Advocate  General,  and  the  Judge  Advocate  General  and  the  clem- 
ency board  recommend  clemency  in  his  behalf,  it  simply  disposes 
of  tne  unexpired  portion  of  the  sentence.  There  is  no  way  to  get  rid 
of  the  stigma  of  the  conviction.  Do  you  not  think  that  that  power 
ought  to  be  lodged  somewhere  ? 

Gen.  SuMMERALL.  Yes;  if  a  man  has  been  imjustly  subjected  to 
the  disabilities  and  disadvantages  that  go  with  conviction,  he  cer- 
tainly is  entitled  to  restitution. 

Senator  Chamberlain.  There  is  no  means  under  the  law,  as  I 
understand  it,  to  get  rid  of  it  now. 

Gen.  Summerall.  Our  whole  piirpose  is  to  do  justice.  I  think 
we  aU  want  that,  and  there  ought  to  be  some  way  of  accompUsliing 
justice  if  injustice  is  done,  so  far  as  it  is  hupianly  possible. 

Senator  Chamberlain.  Do  you  deem  the  imposition  of  severe 
sentences  for  minor  infractions  of  the  law  as  necessary  in  order  to 
maintain  discipline  in  the  balance  of  the  Army  ? 

Gen.  Summerall.  No,  sir.  On  the  contraiy,  I  think  that  the 
only  purpose  of  punishment  is  to  vindicate  mscipline;  to  have  it 
exercise  a  deterrent  eflFect. 

Senator  Chamberlain.  As  to  the  individual  or  as  to  the  mass  of 
the  Armv? 

Gen.  Summerall.  As  to  the  mass;  and  as  to  the  individual,  too, 
as  a  part  of  the  mass. 

Senator  Chamberlain.  The  degree  of  an  offense  in  the  militarr 
service  is  bound  to  vary  with  the  conditions  under  which  the  offense 
is  conmiitted.  An  absence  without  leave  at  a  military  post  now, 
around  Washington,  for  a  day,  say,  would  be  a  very  minor  infraction: 
but  there  are  other  conditions  where  it  would  become  a  very  serious 
offense,  in  war.     In  the  face  of  the  enemy,  for  example. 

Gen.  Summerall.  ]n  the  face  of  the  enemy,  yes,  sir.  And  vet 
that  man  might  have  had  no  intention  of  deserting  or  of  evading  liis 
pait  in  the  fight;  he  is  not  a  coward,  but  he  takes  it  into  his  head  to 

fo  away  and  see  his  brother  in  another  command.  Yet  he  subjects 
imself  to  very  severe  punishment;  so  that  in  the  military  service  we 
are  compelled  to  differentiate  degrees  of  the  same  cffense,  and  we 
have  got  to  consider  from  a  military  viewpoint,  in  the  interests  of 
the  service  and  of  the  country,  the  conditions  under  which  the  offense 
was  committed  as  well  as  the  offense  itself.  J  n  any  case  the  pxmish- 
ment,  of  course,  should  not  be  any  more  severe  than  is  necessar}' 
to  vindicate  discipline  and  to  act  as  a  deterrent. 

Senator  Chamberlain.  Then  you  do  not  beUeve  in  the  doctrine 
of  imposing  sentences  in  terroreniy  to  frighten  the  balance  of  the 
army  ?  That  is,  if  a  man  was  guilty  of  a  minor  infraction  of  the  law, 
to  impose  a  heavy  sentence  against  that  individual  in  order  to  terro- 
rize the  balance  of  the  army  against  the  commission  of  the  same 
offense  ? 
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Gen.  SuMMERALL.  No;  that  is  not  my  conception  of  discipline,  at 
all.  You  do  not  impose  these  thin^  to  terrorize  people,  but  in 
order  to  bring  to  their  minds  the  gravity  of  them  so  that  they  will  see 
that  the  offenses  are  so  serious  that  they  must  not  be  committed: 
and  the  punishment  should  be  a  punishment  intended  to  be  served 
as  commensurate  with  the  offense  itself. 

Senator  Chamberlain.  What  would  you  say  about  sentences 
imposed  here  by  the  Army  in  training,  in  the  United  States,  of  10, 
15,  25,  and  50  years  for  absence  without  leave?  Can  you  conceive 
of  those  offenses  being  grave  enough  to  require  such  a  sentence? 

Gen.  SuMHERALL.  That  is  a  new  idea  to  me,  sir.  I  would  not  have 
thought  of  such  sentences. 

Senator  Chamberlain.  I  do  not  think  you  would,  General;  but 
that  condition  has  prevailed.  There  are  cases  where  long-term  sen- 
tences have  been  imposed  for  absence  without  leave  for  a  few  days, 
and  sometimes  a  very  heavy  sentence  had  been  imposed  against  a 
man  where  a  lighter  sentence  was  imposed  against  another  lor  some 
time  of  absence  without  leave. 

Gen.  SuMMERALL.  Those  inequalities  are  bound  to  result,  within 
hmits,  I  think,  imder  any  system;  but  their  differences  should 
not  be  so  great  as  to  work  a  marked  injustice  on  the  men  who  suffer 
the  more  severe  punishment. 

Senator  Chamberlain.  Did  you  ever  see  a  case  where  a  court 
imposed  a  heavy  sentence  a^amst  a  man  with  the  feeling  that  it 
would  not  be  served ;  that  leniency  would  be  exercised  ? 

Gen.  Summerall.  Only  where  that  sentence  was  mandatory. 
Only  where  the  court  considered  it  its  duty  to  imnose  a  sentence 
proportionate  to  the  offense  committed,  altnough  there  may  have 
been  extenuating  circumstances  in  the  commission  of  the  offense. 
That  is  the  exceptional  case,  but  I  believe  it  has  happened. 

Senator  Chamberlain.  Speaking  of  letting  enlisted  men  compose 
a  part  of  courts  under  the  court-martial  system,  you  think  it  would 
not  be  wise  to  do  that  ? 

Gen.  Summerall.  I  think  it  is  unwise,  Senator. 

Senator  Chamberlain.  Do  you  think  it  would  be  unwise  if  the 
judge  advocate  who  attended  the  trial  was  not  a  member  of  the 
court,  was  not  the  prosecutor  representing  the  Gt)vemment,  nor  was 
he  representing  the  defendant,  but  simply  acting  as  the  legal  adviser, 
being  there  to  steer  the  court,  composed  of  conmiissioned  officers  and 
enlisted  men,  along  the  right  legal  course  ?  Do  you  not  think  that 
the  enlisted  man  coidd  ser\'e  there  under  such  instructions  and  guid- 
ance and  leadership  just  as  well  as  he  could  serve  on  a  jury  ? 

Gen.  Summerall.  He  coidd  be  guided  by  this  ad\4ser  just  the  same 
as  any  other  members  of  the  court.  But  I  am  of  the  orinion  that 
there  are  many  things  which  will  arise,  in  which  he  would  not  be  as 
qualified  to  act  as  the  officers. 

I  am  of  the  opinion  that  he  could  be  advised,  and  could  be  benefited 
just  as  any  officer  by  the  advice,  but  I  do  not  think  that  the  effect  on 
the  administration  of  justice  would  be  in  any  way  improved,  and  I 
do  think  that  it  would  tend  to  a  lessening  of  the  efficiency  of  a  court. 

Senator  Chamberlain.  There  was  some  testimony  before  the 
American  Bar  Association  Committee  that  wherever  sergeants  were 
placed  on  a  court,  their  disposition  was  to  impose  severer  sentences 
on  the  enlisted  men. 
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Gen.  SuMMERALL.  I  want  to  admit  that  in  mjr  statement.  There 
is  no  doubt  about  it.  There  is  no  doubt  about  it,  Senator;  because 
I  have  the  highest  opinion  of  and  the  best  relations  with  my  soldiers, 
but  I  do  not  think  that  they  belong  on  a  court-martial. 

Senator  Warren.  Will  you  state  your  opinion  as  to  what  would 
be  the  result.  General;  whether  it  would  result  .in  less  severity  or 
greater  severity? 

Gen.  SuMMERALL.  I  think  it  would  result  in  greater  severity. 

Senator  Chamberlain.  General,  pursuing  that  thought  a  little 
further  with  reference  to  having  the  judge  advocate  disconnected 
with  the  court  but  simply  sitting  as  a  legal  adviser  of  the  court: 
One  of  the  things  that  aeveloped  oefore  the  American  Bar  Associa- 
tion Committee — and  I  think  it  has  developed  before  this  com- 
mittee— is  where  a  prisoner  is  beii]^  defended  oy  an  officer  of  lesser 
rank  acting  as  counsel,  that  counsel  being  called  upon  to  cross- 
examine  a  superior  officer  on  the  stand,  he  was  forbidden  by  the 
officer  to  cross-examine  him  touching  Questions  affecting  his  veracity. 

Gen.  SuMMERALL.  I  think  that  would  be  a  very  exceptional  thing. 
I  never  have  expjarienced  it,  and  certainly  would  not  nave  allowed 
it  on  a  court.  Counsel  has  full  right  to  perform  all  of  his  duties 
regardless  of  relative  rank. 

Senator  Chamberlain.  It  ought  to  be  so. 

Gen.  SuMMERALL.  It  is  so,  sir. 

Senator  Chamberlain.  That  is  the  only  case  I  know  of,  that  one 
case. 

Gen.  SuMMERALL.  Yes,  sir.  I  dare  say  there  have  been  excep- 
tional cases  where  almost  every  kind  of  abuse  could  be  pointed  out, 
but  in  the  great  mass  of  cases  we  tried,  I  believe  that  the  intention 
and  the  practice  was  to  secure  a  fair  and  impartial  trial,  and  justice, 
with  consideration  to  the  person  being  tried. 

Senator  Chamberlain.  Do  you  have  in  mind  many  cases  where 
the  commanding  officer,  the  officer  who  appointed  tne  court,  sent 
cas^  back  with  instructions  to  the  court  to  reconvene  and  convict  i 

Gen.  SuMMERALL.  I  do  not  recall  any  such  case,  Senator.  It 
may  have  been,  but  I  recall  none.     The  reverse  is  correct. 

Senator  Chamberlain.  That  is,  to  reduce  the  sentence? 

Gen.  SuMMERALL.  Well,  to  reconsider  the  finding  with  reference 
to  certain  points.     It  might  also  carry  a  change  in  tne  sentence. 

Senator  Chamberlain.  Mr.  Chairman,  I  interrupted  Gen.  Sum- 
merall.  He  was  calling  attention  to  the  changes  in  the  Articles  of 
War,  and  Igot  off  on  another  branch  of  the  subject,  here. 

Senator  Warren.  We  shall  allow  him  to  proceed  in  his  own  way. 
I  should  like  to  get  a  little  more  emphasis  upon  one  point.  I  under- 
stand from  the  general  that  he  believes  an  enlisted  man,  no  matter 
whether  he  is  a  private  or  a  noncommissioned  officer,  in  performing 
his  duties  before  a  court  as  attorney,  we  shall  say,  for  the  accuseil. 
has  the  same  respect  and  attention  as  if  he  had  a  commission  ? 

Gen.  SuMMERALL.     Yes,  sir. 

Senator  Warren.  Then  if,  in  the  examination  of  witnesses  before 
courts  on  matters  on  which  they  might  have  had  personal  complaint, 
it  seemed  to  this  committee  to  be  proven  that  in  some  cases  there 
had  been  a  rather  continuous  effort  to  cut  them  out,  you  would 
think  it  was  more  because  of  the  personal  nature  of  the  man  than 
because  of  the  fact  that  he  held  a  subordinate  position,  would  you  ? 
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Gen.  SiTMMERALL.  Yes,  sir.  Such  action  is  wholly  inconsistent 
with  the  status  or  the  duties  of  the  members  of  a  court,  to  restrain 
counsel  or  restrict  him  in  any  proper  line  of  action,  and  it  should 
>ubjeot  a  court  to  very  serious  censure  on  the  part  of  the  reviewing 
authority. 

Senator  Warren.  As  to  leniency,  the  particular  points  that  the 
witness  has  brought  up  are  the  differences  on  mooted  questions, 
one  as  to  the  service  of  enlisted  men  on  courts-martial,  and  another, 
that  of  having  a  final  court  outside  of  the  military. 

Senator  Lenroot.  A  military  court  of  appeals. 

Senator  Warren.  And  some  other  matters.  I  would  like  to  have 
you,  if  you  will — ^because  Senator  Lenroot  was  out  of  the  room  at 
the  time  and  I  fear  he  may  not  have  time  to  read  this  record — ^repeat 
what  you  said  about  a  court  to  appeal  to  as  a  matter  of  final  appeal. 

Gen.  SuMMERALL.  I  said  that  there  should  be  a  power  of  review, 
jind  that  it  was  very  desirable  in  my  opinion  that  it  should  be  vested 
in  some  element  oi  the  miUtary  command;  that  nothing  connected 
with  our  courts-martial  should  be  taken  away  from  the  command 
which  is  responsible  for  the  training  and  the  employment  of  the 
troops  in  combat;  that  instead  of  puttmg  it  in  the  hands  of  the  Judge 
Advocate  General,  it  is  my  opinion  that  it  should  be  vested  in  the 
J^retarv  of  War  or  the  Presiaent ;  and  that  I  should  assume  that  the 
relation  of  the  Judge  Advocate  General  to  the  Secretary  or  to  the 
President  would  correspond  to  the  relation  of  a  jud^e  advocate  at  a 
division  or  corps  headquarters  or  an  Army  hea(k[uarters  to  the 
division,  corps,  or  Army  commander. 

Senator  Chamberlain.  But  the  difficulty  of  that  proposition, 
General,  lies  here:  There  have  been  over  tnree  hundred  tnousand 
court-martial  cases  between  the  time  we  went  into  the  war  and  the 
time  of  the  armistice,  and  it  would  be  a  physical  impossibihty  for 
either  the  Secretary  of  War  or  the  President  to  review  tnese  cases. 

Gen.  SuMMERALL.  Yes,  sir;  and  that  would  apply  to  this  court, 
I  think,  that  is  mentioned  here,  also.  I  calculated  it  would  have  had 
something  over  50  cases  a  day.  It  would  be  necessary  to  empower 
certain  commanding  officers  or  the  commander  in  chief  of  the  Army 
in  the  field  to  carry  out  this  function.  I  think,  with  the  army  in 
France,  it  is  probable  that  justice  was  arrived  at  within  all  human 
possibility  by  the  method  thkt  was  followed  there. 

Senator  Chamberlain.  Did  the  Judge  Advocate  General  with  the 
American  Expeditionary  Forces  over  tnere  undertake  to  review  and 
reverse  and  modify  the  decisions  of  the  several  courts-martial,  from 
corps  courts  down  to  regimental  courts  ? 

Gen.  SuMMERALL.  I  think  that  general  court-martial  cases  were 
reviewed. 

Senator  Chamberlain.  When  you  say  * 'reviewed'^  do  you  mean 
reviewed,  reversed,  or  modified? 

Gen.  Sltmmerall.  They  approved  or  disapproved  a  great  many. 

Senator  Chamberlain.  I  think  if  our  Judge  Advocate  General  had 
exercised  the  same  authority  and  had  placed  the  same  construction 
on  the  law,  this  bill  would  not  have  been  proposed. 

Gen.  Sltimerall.  I  think  you  will  find  that  he  disapproved  a 
great  many  of  them. 

Senator  Lenroot.  In  case  of  disapproval,  then  what  happened 
over  there  with  the  case  ? 
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Gen.  SuMMERALL.  Well,  I  presume  the  man  was  restored  to 
liberty. 

Senator  Lenboot.  Then  do  I  understand  you  to  say  that  the 
commanding  officer  exercised  the  jurisdiction  to  set  aside  the  verdict 
of  a  court-martial  ? 

Gen.  SuMMERALL.  That  is  my  understanding. 

Senator  Chamberlain.  May  it  not  be  that  you  are  mistaken  about 
that,  for  this  reason:  I  imderstand  that  the  cases,  the  sentences  of 

Seneral  courts-martial ,  all  came  through  military  channels  to  the 
udge  Advocate  General  here,  and  he  was  the  man  who  reviewed 
them. 

Gen.  SuMMERALL.  I  think  you  will  find  that  they  were  first  reviewed 
at  the  headquarters  of  the  A.  E.  F. 

Senator  Chamberlain.  I  hope  that  you  are  right  about  it. 

Gen.  SuMMERALL.  You  will  find  that  from  the  Judge  Advocate 
General  of  the  A.  E.  F. 

Senator  Chamberlain.  Who  was  that  officer? 

Gen.  SuMMERALL.  Gen.  Bethel. 

Senator  Warren.  We  will  have  him  before  us  later. 

Gen.  SuMMERALL.  Yes. 

Senator  Warren.  He  is  one  of  those  we  expect  to  hear  to-morrow 
or  next  day. 

Senator  Chamberlain.  Yes.  I  hope  that  is  true.  That  is  not 
my  understanding  about  it.     I  hope  that  he  assumed  that  right. 

Senator  Lenroot.  I  do  not  want  to  ask  the  general  to  repeat 
anythii]^  that  he  has  said,  that  has  already  gone  into  the  record,  but 
if  you  have  not  stated  it  I  would  Uke  to  have  you  go  into  what  way 
you  think  a  military  court  of  appeals  would  impair  efficiencjr. 

Gen.  SuMMERALL.  On  the  contrary,  I  think  it  would  increase 
efficiency. 

Senator  Lenroot.  I  mean  such  a  court  as  you  object  to. 

Gen.  SuMMERALL.  My  main  objection  is  that  the  court  constitutes 
no  part  of  our  chain  of  commanci,  and  I  believe  that  any  part  of  its 
functions  should  be  an  element  of  command  because  command  is 
responsible  for  the  employment  of  troops  in  combat^  and  I  do  not 
believe  we  ought  to  divorce  our  discipline,  which  is  all  that  courts- 
martial  are  intended  to  accomplish,  from  the  element  of  command. 

Senator  Lenroot.  In  saying  that,  do  you  assume  that  the  court  of 
military  appeals  would  attempt  to  substitute  its  judgment  for  the 
judgment  of  the  court-martial  upon  the  facts,  and  in  that  way  inter- 
fere with  discipline,  or  do  you  have  in  mind  that  such  a  court  would 
only  undertake  to  exercise  jurisdiction  where  prejudicial  error  had 
been  committed  by  the  court-martial. 

Gen.  SuMMERALL.  It  is  rather  difficult  to  say  how  the  facts  would 
be  affected.  We  must  assume  that  they  would  attempt  to  make  the 
same  judgment  as  to  facts  as  the  court  itself  made,  although  we  re- 
ceive different  impressions  from  reading  things  from  what  we  do  when 
we  hear  them  stated.  I  think  the  main  difference  would  probably 
lie  in  the  degree  of  punishment  inflicted. 

Senator  Lenroot.  Suppose  this  court  is  given  no  jurisdiction 
whatever  to  pass  upon  the  facts  other  than  to  ascertain  whether  there 
was  any  evidence  on  which  the  court-martial  might  exercise  its  judg- 
ment, but  that  it  would  have  no  power  to  substitute  its  judgment  as 
to  the  correctness  of  the  finding  of  a  court-martial  upon  the  evidence 
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as  distinguished  from  the  court-martial  review  as  to  whether  the 
court-martial  had  actually  committed  prejudicial  error  in  the  conduct 
of  the  case  ? 

Gen.  SuMMEBALL.  If  it  was  confined  merely  to  the  correction  of 
error,  there  could  be  no  objection  to  it. 

Senator  Chamberlain.  That  is  the  point  I  wanted. 

Gen.  SuMMERALL.  But  I  understood  its  functions  were  very  much 
more. 

Senator  Chamberlain.  No,  that  is  it. 

Gen.  SuMMERALL.  If  it  is  confined  to  the  correction  of  error  of  law, 
there  should  be  no  possible  objections  to  it.  On  the  contrary,  it 
would  be  a  very  desirable  institution,  because  we  want  to  do  justice, 
and  if  injustice  is  done  we  all  want  to  correct  it.     I  think  that  no  peo- 

Ele  are  so  sympathetic  with  the  soldier  as  the  officers  who  serve  with 
im — certainly  in  action,  in  combat — and  far  from  wanting  to  do 
him  an  injustice,  they  are  the  ones  who  are  the  keenest  to  see  that  he 
gets  justice,  and  leniency,  even. 

Senator  Chamberlain.  Whether  the  appellate  tribunal  is  within 
the  military  establishment  or  whether  it  is  composed  of  civilians, 
there  ought  to  be  a  greater  power  of  review  than  is  now  exercised  by 
the  appelate  power? 

Gen.  SuMMERALL.  I  think  so,  sir. 

Senator  Chamberlain.  Because  Gen.  Crowder  and  those  who 
stand  with  him  insist  that  they  have  no  appellate  power;  that  they 
have  no  other  right  than  simply  to  review  a  case;  and  that  if  the  court 
had  jurisdiction  and  the  proceedings  were  regular,  that  ends  it  with 
them.  But  now  there  may  have  been  prejudicial  error,  there  may 
have  been  reasons  why  the  case  should  be  reversed,  and  yet  there  is 
no  power  to  reverse.  Do  you  not  think  that  power  should  be  lodged 
some  place  ? 

Gen.  SuMMERALL.  I  do,  indeed,  sir. 

Senator  Chamberlain.  That  is  my  insistence  about  it,  all  the  time, 
that  there  should  be  some  power  lodged  somewhere  to  reverse  for 
prejudicial  error. 

Senator  Warren.  Do  you  find  anything  else  that  you  want  to 
speak  of  concerning  differences  between  the  present  law  and  the  pro- 
posed law? 

Gen.  SuMMERALL.  There  are  a  number  of  minor  changes  which  are 
relatively  unimportant  compared  to  the  other  issues. 

With  reference  to  the  investigation  prior  to  the  filing  of  charges, 
so  far  as  I  know,  substantially  what  is  required  in  the  bill  has  been 
carried  out,  and  I  doubt  very  much  if  any  embodiment  in  the  law 
will  secure  a  more  thorough  investigation  than  is  now  being  made 
prior  to  the  forwarding  of  charges.  It  is  proper  that  they  should  be 
investigated  and  that  mere  should  be  reasonable  grounds  for  a  finding 
of  euilt  before  charges  are  sent  forward. 

I  have  before  spoken  of  my  feeling  in  regard  to  a  prosecutor.  I 
think  there  is  no  objection  to  an  officer  being  detailed  by  the  con- 
vening authority,  subject  to  the  convening  authority,  to  assist  the 
court  m  its  functions,  and  if  for  any  reason  a  judge  advocate  should 
be  considered  not  qualified  for  that  work,  he  might  be  an  extra  officer. 
But  I  would  very  much  regret  to  see  an  officer  detailed  specifically  to 
prosecute  an  enlisted  man,  in  terms  and  intention.     I  thmk  the  effect 
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on  the  morale  of  the  command  would  be  injurious,  and  I  do  not  be- 
lieve it  is  consistent  with  the  spirit  in  whicn  most  officers  engage  in 
their  duties  as  judge  advocate. 

Senator  Chamberlain.  That  is  what  I  asked  you  about  a  while 
ago. 

Gen.  SuMMERALL.  Yes,  sir. 

Senator  Chamberlain.  It  seems  to  me  that  the  judge  advocate 
who  is  appointed  by  the  commanding  officer  has  drifted  into  the 
attitude  of  a  prosecutor. 

Gen.  SuMMERALL.  Well,  he  does,  many  times,  undoubtedly;  but 
I  still  think  we  ought  to  preserve,  as  far  as  possible,  the  standard  of 
justice  to  both  sides  in  the  conduct  of  a  case. 

Senator  Chamberlain.  Could  not  the  judge  advocate  do  that 
better — carry  out  your  views,  which  are  mine 

Gen.  SuMMERALL.  Yes. 

Senator  Chamberlain  (continuing).  Could  he  not  carry  out 
those  views  better  if  he  were  simply  sitting  there,  not  as  a  member 
of  the  court,  not  as  a  prosecutor  and  not  for  the  defendant,  but  simply 
to  watch  the  proceeaings  and  advise  the  court  as  well  as  counsel  as 
to  the  law  of  the  case  ? 

Gen.  Summerall.  Yes,  perhaps  he  could;  but  still,  I  would  not 
want  to  call  the  other  man  a  prosecutor.  I  would  want  to  call  him 
a  judge  advocate,  or  some  name  that  would  not  imply  that  he  was 
there  to  prosecute  the  soldier. 

Senator  Chamberlain.  It  would  not  make  much  difference  what 
you  caUed  him. 

Gen.  Summerall.  I  think  it  would,  Mr.  Senator. 

Senator  Chamberlain.  You  do  not  want  the  judge  advocate  to 
be  a  prosecutor,  and  yet  that  is  what  he  is.  All  the  records  that  I 
have  examined  show  that  he  is  a  prosecutor.  Now,  calling  him  a 
judge  advocate  does  not  remove  the  fact  that  he  is  a  prosecutor. 

Gen.  Summerall.  I  would  like  to  encourage  and  endeavor  to 
instill  into  the  officers  the  other  idea,  that  they  are. there  to  find  out 
the  facts  and  to  bring  about  justice. 

I  can  speak  briefly  of  some  of  the  minor  matters  here.  I  do  not 
believe  that  it  should  be  contemplated  that  a  civilian  counsel  should 
be  employed  by  the  judge  advocate,  except  in  very  special  cases. 
I  think  the  terms  here  are  too  general. 

Senator  Chamberlain.  You  mean  for  the  defense  ? 

Gen.  Summerall.  For  the  defense,  yes,  sir.  I  think  the  terms  as 
to  the  employment  of  such  counsel  are  too  general,  and  would  result 
in  a  civilian  counsel — this  is  at  the  bottom  of  page  13  and  is  part  of 
article  22.  I  prefer  the  present  system  of  challenges  to  that  provided 
in  article  23. 

I  prefer  the  present  oath  to  that  prescribed  in  article  24. 

I  think  the  addition  in  article  26  is  very  good  to  protect  the  ac- 
cused from  the  plea  of  guilty  when  he  is  not  guilty. 

Article  28  I  tnink  is  fiJso  a  very  good  article. 

Article  29  is  a  good  article. 

Senator  Chamberlain.  That  is  in  the  proposed  law  ? 

Gen.  Summerall.  Yes,  sir. 

Article  34  I  think  is  not  desirable,  in  that  there  might  be  a  reason 
why  a  case  should  be  reopened,  and  I  do  not  believe  any  great  hard- 
ship is  worked  upon  the  accused  by  the  time  that  elapses,  generally. 
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between  the  6nding  of  the  court  and  the  reviewing  of  the  sentence. 
I  prefer  the  present  system. 

1  do  not  think  we  should  limit  the  punishment  for  contempt  as  is 
<l()ne  hi  article  25 ;  although  punishment  for  contempt  is  a  very  rare 
thing  for  a  court-martial. 

I  take  it  that  in  article  36,  the  proportion  has  been  changed  to 
conform  to  the  new  compositions  proposed  in  here  for  a  court- 
martial.  I  prefer  the  present  court  composition  and  the  present 
ratios  for  conviction. 

The  whole  question  of  punishments  in  articles  47  and  48  and  the 
subsequent  articles  I  believe  would  be  adverse  to  the  interests  of  the 
•^nrice  in  many  cases.  In  time  of  peace  I  feel  that  the  President  is 
quite  qualified  to  prescribe  the  limits  of  punishment,  and  I  believe 
tne  limits  of  punishment  prescribed  in  time  of  peace  have  been 
reasonable  and  lenient.  But  in  time  of  war  I  think  it  is  verv  dangerous 
to  restrict  a  court  in  the  punishment,  since  the  offense  will  vary  very 
greatly  with  the  conditions  under  which  it  is  committed.  With 
the  revisory  power  vested  in  higher  headquarters,  as  I  think  so  many 
have  agreed  upon,  the  interests  of  an  accused  will  be  amply  safe- 
warded,  and  I  think  it  is  better  not  to  try  to  fix  the  punishment 
for  each  offense,  as  is  done  in  criminal  law,  but  to  continue  as  it  now 
exists. 

Senator  Chamberlain.  General,  do  you  not  think  there  ought  to 
be  a  maximum  penalty  beyond  which  they  ought  not  to  be  permitted 
to  go? 

Gen.  SuMMERALL.  Ycs;  in  time  of  peace.  I  think  that  if  the  pun- 
ishments laid  down  here  go  into  effect  in  time  of  peace  it  will  result  in 
greatly  augmented  sentences  for  offenses,  unless  the  President  should 
intervene  and  make  a  lower  limit.  I  think  these  limits  are  much  too 
great  for  times  of  peace. 

On  the  other  hand,  in  time  of  war  there  are  many  of  them  that 
would  not  be  sufficiently  great,  and  for  the  reasons  I  have  stated  be- 
fore, I  believe  it  will  produce  more  harm  in  time  of  peace  than  it  will 
in  war.  I  think  the  authority  of  the  President  now  to  fix  the  limit 
in  peace  times  is  correct,  and  m  war  the  power  that  will  probably  be 
vested  in  superior  commanders  to  mitigate  and  change  sentences  will 
protect  men  from  excessive  and  unjust  sentences. 

Senator  Warren.  You  had  given  an  illustration  before  Senator 
Lenroot  came  in,  looking,  I  presume,  to  the  proposition  where  differ- 
ent grades  of  punishment  were  prescribed  lor  two  different  parties 
that  committed  the  same  offense,  only  that  one  might  commit  the 
offense  in  the  face  of  the  enemy  while  the  other  might  commit  it 
entirely  away  from  danger  or  combat.  The  General  need  not  go  over 
that  again,  1  suppose. 

Senator  Lekroot.  No;  of  course  not. 

Senator  Chamberlain.  General,  there  are  men  in  the  Army — and 
I  would  place  you  in  that  category — who  would  see  that  the  rights  of 
the  enlisted  man  and  also  of  the  noncommissioned  officer  were  safe- 
guarded and  perfected;  but  there  are  men  in  higher  command  who  do 
not  do  that.  They  have  not  the  personal  touch  with  the  men  that 
induces  a  man  to  look  after  these  things.  It  is  out  of  that  state  of 
things  that  these  coinplaints  grow. 

Gen.  SuMMERALL.  1  understand,  sir,  and  I  am  just  as  anxious  as 
possible  to  see  anything  done  that  will  protect  from  injustice. 
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Senator  Chamberlain.  It  seems  to  me  that  a  properly  arranged 
and  organized  tribunal  will  do  more  than  anything  else  in  that  direc- 
tion. 

Gen.  SuMMEBALL.  I  think  it  is  the  greatest  relief  to  be  hoped  for. 
As  I  said  in  the  beginning,  if  we  can  increase  the  number  of  legal  of- 
ficers in  the  Army  so  that  we  can  supply  the  courts  with  better  legal 
advice  as  judge  advocates,  or  in  any  capacity  that  Congress  sees  fit  to 
give  them — and  I  prefer  that  whicn  is  now  constituted — we  will  un- 
doubtedly avoid  many  of  the  errors  of  law  that  have  been  committed 
and  complained  of. 

Now  it  so  happens  that  the  troops  I  have  been  dealing  with  had 
many  lawyers  among  them,  and  I  believe  it  was  the  rule  to  have  good 
lawyers  as  judge  advocates  of  courts-martial  and  judge  advocates  of 
the  divisions,  corps,  and  armies. 

Senator  Chamberlain.  That  would  not  be  true  in  time  of  peace  I 

Gen.  Summerall.  In  peace  times  it  is  not  true. 

Senator  Warren.  Not  to  the  same  extent. 

Gen.  Summerall.  But  the  same  severity  of  punishment  would  not 
exist.     Punishments  are  always  very  light  in  jJeace  times. 

Senator  Lenroot.  I  do  not  know  whether  I  understood  you  cor- 
rectly. I  thought  you  said  the  President  in  peace  times  fixed  the 
hmits    of  punishment. 

Gen.  Summerall.  Yes. 

Senator  Lenroot.  Is  that  by  law  ? 

Gen.  Summerall.  Yes;  the  President  fixes  the  limits  of  punish- 
ment. 

Senator  Lenroot.  How  do  those  limits  compare  with  the  limits 
set  out  in  this  bill  ? 

Gen.  Summerall.  I  have  not  compared  them,  but  I  think  these 
are  very  much  in  excess  of  his  limits ;  and  as  I  say,  it  will  work,  un- 
doubtedly, a  hardship  on  men  in  peace  times,  because  I  think  you 
have  intended  these  to  be  the  limits  for  war. 

Senator  Lenroot.  Yes. 

Senator  Warren.  Would  the  matter  you  spoke  of,  the  limits  of 
the  President,  come  through  regulations  from  the  War  Depart- 
ment ? 

Gen.  Summerall.  They  are  probably  formulated  in  the  War 
Department,  but  they  come  from  the  President. 

Senator  Warren.  You  have  them  ? 

Gen.  Summerall.  Yes;  and  when  a  case  is  tried  reference  is  made 
to  the  limit  for  that  case. 

Senator  Warren.  That  is  fixed  by  law? 

Gen.  Summerall.  That  is  within  nis  power. 

Senator  Lenroot.  Are  there  any  other  limitations  in  the  regu- 
lations themselves  further  than  as  to  the  punishment — as  to  the 
punishment  in  time  of  war  ? 

Gen.  Summerall.  No;  there  are  no  limitations  in  time  of  war. 

Senator  Lenroot.  There  are  no  limitations  in  time  of  war  ? 

Gen.  Summerall.     No. 

Senator  Chamberlain.  It  is  entirely  in  the  hands  of  the  court- 
martial. 

Gen.  Summerall.  Yes;  and  of  the  reviewing  authority. 

Senator  Chamberlain.  Of  course  that  is  the  commanding 
officer  ? 
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Gen.  SuMMERALL.  The  commanding  officer  that  serves  with 
troops. 

Senator  Chamberlain.  You  have  served  in  peace  time.  Do  you 
not  find  a  great  difference  between  the  enlistea  personnel  now  and 
in  the  peace-time  army  ? 

Gen.  Summerall.  I  do  not  find  the  difference  to  be  serious  as 
alTecting  discipline..  The  men  from  our  peace-time  army  that  we 
t(K)k  into  the  war  were  fine  soldiers,  and  in  fact  they  formen  the  back- 
bone of  our  force  until  we  got  the  new  men  in.  The  new  men  poured 
in  and  they  are  also  fijie  men.  I  have  a  very  high  idea  of  all  of  our 
men.  They  respond,  they  have  high  ideas,  good  morale,  and  fine 
traits.    I  have  a  very  high  idea  of  our  peace-time  army. 

Senator  Warren.  Now,  .you  were  at  article  50,  were  you  not, 
wlien  you  were  interrupted,  in  going  throurfi  the  bill  ? 

Gen.  Sl^mmerall.  I  was  at  article  48.  There  I  began  the  discus- 
sion of  the  limits  of  punishment. 

.Vrticle  49  has  very  good  provisions. 

Senator  Chamberlain.  Tnat  is,  the  new  one  ? 

Gen.  Summerall.  The  new  one;  yes,  sir.  But  I  think  that  a  pro- 
vision for  this  review  by  superior  command  is  necessary  rather  than 
have  it  wait  for  the  President  himself.  I  believe  it  impracticable  to 
send  all  these  cases  to  the  President. 

Senator  Chamberlain.     In  death  sentences? 

Gen.  Summerall.  Yes,  sir;  and  the  commander  in  chief  approved 
a  number  and  executed  them.  It  had  to  be  so.  I  think  you  will 
find  that  the  commander  in  chief  approved  and  executed  a  number. 

Senator  Chamberlain.  There  were  10  executions  during  the  war 
with  the  Expeditionarv  Forces,  but  those  cases  all  came  here. 

Gen.  Summerall.  There,  again,  I  was  not  .at  the  headquarters; 
but  I  am  only  telling  what  I  understood.  Gen.  Bethel  will  enlighten 
vou  on  that,  and  I  think  you  will  find  that  the  commander  in  chief 
himself  approved  death  sentences;  and  I  think  it  is  necessary. 
Senator  Chamberlain.  Well,  it  may  be.  That  was  a  matter  of 
regulation.  Up  to  the  time  of  the  execution  of  those  Texas  negroes, 
the  commanding  officer,  exercised  control. 

Gen.  Summerall.  Yes,  sir. 

Senator  Chamberlain.  But  after  the  execution  of  those  men, 
within  48  hours,  there  was  a  general  order  issued  by  the  commander 
in  chief  requiring  that  before  execution  such  cases  should  come  here. 

Gen.  Summerall.  Article  50,  '^Mitigation  and  remission, ''  does  not 
rfeal  with  the  loss  of  files.  I  have  read  that  rather  hurriedly,  and  on 
the  whole  I  prefer  our  present  system,  that  which  was  in  use  in  this 
country. 

Article  52  contemplates  the  reviewing  in  the  War  Department  of 
general  courts-martial  cases  and  is  virtually  mandatory,  because  I 
think  that  no  accused  would  request  that  his  case  be  not  reviewed. 

I  do  not  believe  it  is  possible  for  one  board  of  three  men  to  review 
the  case^  that  would  arise  in  war.  But  aside  from  all  that,  I  believe 
a^  I  stated  before  that  unless  this  decision  is  confined  to  questions 
of  law  it  should  be  vested  in  the  element  of  command.  But  I  do 
uot  balieve  it  should  be  confined  to  law.  I  think  it  should  have  power 
to  approve,  disapprove,  mitigate,  and  reverse,  and  do  all  those 
things  that  a  reviewing  authority  can  do.  By  vesting  it  in  the  War 
Department  a  number  of  persons  could  be  assigned  to  the  work,  and 
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the  decision  made  by  the  Secretary  or  the  President,  as  is  done  by  a 
division  or  a  corps  commander. 

Senator  Lenroot.  Let  me  ask  you  right  there,  General,  with 
reference  to  the  competency  of  the  same  man  or  men,  who  might  he 
entirely  competent  to  pass  judgment,  from  a  military  standpoint, 
upon  a  fact  and  mitigation,  and  so  forth,  but  would  not  be  competent 
to  pass  upon  prejudicial  error  of  law. 

Gen.  SuTkfMERALL.  Yes,  it  would  require  people  who  understood 
the  law. 

Senator  Lenroot.  Then  if  this  reviewing  authority  were  confinef] 
to  the  command  would  you  say  that  there  would  be  that  review  bv 
competent  authority  of  errors  of  law  ? 

Gen.  SuMMERALL.  It  would  be  necessary  to  install  a  considerable 
number  of  officers  in  some  part  of  the  War  Department  for  this  work. 
It  would  take  a  very  considerable  number  of  officers  and  they  would 
have  to  be  fairly  competent  in  the  law.  But  the  principal  is  sound, 
and  it  is  a  matter  oi  arriving  at  some  working  basis  upon  a  very 
great  scale. 

With  reference  to  the  punitive  articles  they  are  practically  the  same 
as  those  that  now  exist,  and  my  only  objection  there  is  the  placing 
of  the  limit  of  punishment  for  each  article;  and  I  will  state  again 
that  I  believe  the  effect  would  be  to  ^eatly  increase  the  punishment 
in  time  of  peace  and  to  unduly  restrict  the  administration  of  disci- 
pline in  time  of  war. 

Senator  Chamberlain.  In  my  opinion  it  is  better  to  punish  a  man 
who  is  actually  guiltv,  and  whom  a  properly  constituted  appellate 
tribunal  had  said  had  had  a  fair  trial  and  was  guilty — it  is  better  to 
punish  him  with  a  10  vear  sentence  than  to  punish  an  innocent  man 
or  a  man  who  has  not  had  a  fair  trial  with  a  one-year  sentence. 

Gen.  SuMMERALL.     Yes. 

Senator  Chamberlain.  This  is,  the  appellate  tribunal  should  see 
that  every  man  has  a  fair  deal. 

Gen.  SuMMERALL.  Yes.  The  principal  is  sound,  but  it  is  a  que>- 
tion  of  arriving  at  a  working  basis  for  it,  and  I  do  not  believe  the  court 
here  constituted  could  handle  the  cases. 

Senator  Chamberlain.  The  judge  advocate  general  is  the  revisory 
power  under  the  law  now.     He  does  not  attempt  to  do  it  all  himselif. 

Gen.  SuMMERALL.  That  is  true,  and  in  principle  I  think  the  decis- 
ion should  be  in  the  name  of  some  element  of  command,  like  the 
Secretary  of  War  or  the  President.  The  efifect  on  the  Armj'  is 
better.  We  have  to  consider  the  effect  on  the  Army,  the  confidence 
that  the  Army  has  in  the  agencies  created,  and  the  effect  on  morale 
of  everything  we  do  in  the  matter  of  discipline. 

Senator  Lenroot.  Under  the  bill  proposed.  General,  do  you  think 
there  would  be  a  review  in  practically  all  cases  ? 

Gen.  SuMMERALL.  I  do  not  think  any  soldier  would  ask  not  to 
have  his  case  reviewed.  I  should  advise  every  man  to  have  his  ca^e 
reviewed. 

Senator  Chamberlain.  Where  it  involved  a  conviction  prac- 
tically of  a  felony. 

Gen.  Slt^merall.  I  should  insist  that  whatever  could  be  reviewed 
should  be  reviewed  if  the  law  gives  the  right.  I  think  that  the 
accused  should  have  everything  that  the  law  allows  him.  I  should 
discourage  in  every  way  requests  not  to  have  those  cases  reviewed. 
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I  do  not  think  I  have  anything  more  of  material  bearing,  Mr. 
Senator. 

Senator  Chamberlain.  Mr.  Chairman,  may  I  put  in  the  record 
the  letter  of  Mr.  Gardiner  ?  You  remember  I  tried  to  get  him  to 
come  down,  but  he  could  not  get  here  very  well,  and  he  wrote  Mr. 
Wadsworth  a  letter  g[iving  his  views  on  the  subject  of  courts  martial. 
May  I  have  that  put  in  the  record  ? 

the  Chairman.     Yes.     That  is  all  right. 

(The  letter  referred  to  is  as  follows). 

New  York,  September  ll,  1919. 
Hon.  James  W.  Wadsworth,  Jr., 

United  States  Senate ^  Wai^ington,  D,  C. 

Dear  Sir:  In  response  to  your  telegraphic  invitation,  I  have  the  honor  to  submit 
to  your  committee,  the  following  comments  on  the  Senate  bill  relating  to  military 
iu:«tice. 

I  am  Homewhat  familiar  with  the  administiation  of  military  justice,  having  graduated 
fn>m  West  Point,  and  having  served  three  years  at  the  Military  Academy  as  an  Instruc- 
tor in  law. 

I  would  say  at  the  outset  that  I  regard  the  criticism  of  the  existing  system,  more  as 
a  :<>Tnptom  than  as  a  disease  itself.  The  disease  is  seated  much  more  deeply  and  is 
much  more  malignant  than  the  mere  matter  of  court-martial  reform  woulcf  indicate. 
The  thing  that  is  basically  wrong,  in  my  opinion,  is  the  extreme  distinction  that  pre- 
vails in  the  Army  between  the  enlisted  man  and  the  officer.  This  distinction  is  prac- 
tically the  same  as  was  drawn  in  feudal  times  between  the  serf  and  the  overlora.  I 
<lo  not  think  that  this  is  an  extreme  view;  when  an  American  Ann^  was  first  formed, 
in  pperevolutionary  times,  it  adopted  in  entirety  the  code,  the  traditions,  the  customs 
ana  the  laws  that  prevailed  in  England  at  that  time.  We  did  even  worse  than  this; 
one  of  the  firat  instructors  or  drilTmasters  in  Washington's  army  was  Von  Steuben. 
Von  Steuben  was  a  German  with  all  of  the  German  ideals  of  military  caste  and  military 
duicipline,  and  it  is  a  strange  fact  that  there  has  been  but  little  change  in  ideas  in  this 
country  during  the  hundred  and  fifty  years  which  have  elapsed  since  that  time.  The 
vhole  idea  might  be  called  the  cult  of  the  shoulder  strap.  It  is  practiced  at  West 
Point  in  an  extreme  degree,  and  West  Point  has  set  the  standard  for  the  Army  in  this, 
ai»  in  other  respects. 

We  must  remember  that  it  has  not  been  many  years  since  there  were  but  relatively 
few  officers  in  the  Army  who  were  not  West  Point  men,  and  it  is  the  ideas,  traditions, 
and  customs  handed  down  by  these  men  that  have  fixed  the  Army  standard.  The 
iveult  has  been  the  perpetuation  of  an  entirely  false  idea  of  the  relation  that  should 
exist  between  enlisted  man  and  officer.  We  need  go  no  further  than  to  state  that  at 
West  Point  the  nickname  or  cadet  name  for  an  enlisted  man  is  *'bum  ";  at  least  so  he 
^is  known  in  my  time  at  the  Academy  and  I  presume  is  so  known  yet.  Because  of 
the  kingly  origin  of  our  military  conception,  we  have  come  to  regard  military  discipline 
a«  resting  very  lai^ely  on  fear,  and  tne  club  which  engenders  this  fear  is  the  court- 
to^ial.  That  this  is  true  is  shown  by  the  testimony  of  Maj.  Gen.  Glenn,  before  a 
committee  of  the  American  Bar  Association,  sitting  in  Washington  last  spring,  and  the 
te«»timony  of  Maj.  Gen.  O'Ryan,  given  but  recently,  I  think  oefore  your  committee, 
whereas  discipline  should  be  the  discipline  of  leadership,  both  of  these  distinguished 
officen  have  pleaded  for  a  discipline  cased  on  terrorism  or  fear.  The  fallacy  of  this 
becomes  immediately  evident  when  we  realize  that  if  a  man  is  kept  within  bounds 
only  through  fear,  he  will  pass  without  bounds,  the  minute  the  thing  that  causes 
tear  is  removed.  In  other  words,  if  Gens.  O'Ryan  and  Glenn  have  the  correct  idea  of 
discipline,  that  an  American  soldier  is  not  to  be  trusted,  except  under  the  immediate 
^supervision  of  an  officer,  that  in  spite  of  the  testimony  of  these  distinguished  gentle- 
men, it  is  nevertheless  true  that  the  least  number  of  court-martials  is  found  in  the  best 
disciplined  command.  It  is  my  opinion  that  there  is  an  important  piece  of  work  to 
be  done  by  your  committee  at  West  Point,  and  the  worship  of  the  shoulder  strap  at 
tbtt  place  be  destroyed,  before  the  evil  of  the  court-martial  system  can  be  entirely 
corrected. 

To  tike  up  specificaUy  the  matter  of  court-martial,  the  specific  Mlure  of  the  army 
to  do  substantial  justice  to  the  man  in  the  ranks,  is  due  almost  entirely  to  the  failure 
of  the  Army  to  apureciate  and  apply  the  meaning  of  the  decision  of  the  Supreme 
Com  of  the  Unitoa  States  in  what  is  known  as  the  Grafton  case.  Previous  t6  this 
dedflion  of  the  Supreme  Court,  an  army  court-martial  was  regaided  as  an  executive 
a^ncy,  and  as  an  executive  agency  was  entirely  within  the  control  of  the  executive 
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representative,  who  was  the  commanding  officer.  It  was  not  re^rded  as  a  court  of 
law  at  all.  In  the  Grafton  case,  however,  the  Supreme  Court  decided  that  the  coun- 
martial  was  not  an  executive  agency  but  was  a  congressional  agency,  and  placed  it  •^n 
exactly  the  same  footing,  in  this  respect,  with  other  courts  created  by  Congress.  The 
application  of  this  principle,  however,  the  Regular  Army  has  always  resist^,  and  they 
have  resented  any  attempt  which  has  been  made  to  divest  them  of  supreme  power, 
even  of  the  power  of  life  and  death,  over  the  men  under  them.  The  result  is  that  up 
to  the  present  time,  a  commanding  officer,  by  virtue  of  his  position  of  command,  exer- 
cises an  almost  unrestrained  discretion,  in  deciding  who  sluill  be  tried,  the  legal  suffi- 
ciency of  Che  charge,  the  legal  sufficiency  of  the  proof,  the  composition  of  the  coun, 
and  all  questions  of  law  that  arise  during  the  projp-ess  of  the  trial.  He  falls  but  littW 
short  in  fact  of  being  judge,  jury  and  lord  high  executioner,  all  in  one.  Thu* 
questions  of  pure  law  are  decided  solely  by  the  power  of  militar}r  command  In 
other  words,  we  have  in  our  court-martial  system  that  very  failing  which  is  most  posi- 
tively antithetical  to  every  principle  of  American  Government.  A  so-called  legal 
system,  controlled  entirely  by  men  and  not  by  law.  It  has  been  my  understand- 
ing that  it  is  this  very  thing  that  we  sent  our  men  to  Europe  to  kill  and  destroy,  and 
it  IS  not  a  little  painful  to  find  that  ha\dng  destroyed  it  in  Europe,  there  are  many  wb'< 
would  still  retain  it  in  America. 

There  are  a  few  points  in  connection  with  this  proposed  bill  that,  from  such  experi- 
ence as  I  have  haa,  I  am  not  entirely  in  accord  with.  I  do  not  think  that  geneml 
courts,  or  in  fact  any  courta,  should  contain  enlisted  men.  As  courts-martial  are  at 
present  organized,  junior  officers  are  frequently,  if  not  invariably,  influenced  by  the 
opinion  of  their  seniors  on  the  court.  This  condition  would  be  much  ag^vated  if 
enlisted  men,  whether  privates  or  noncommissioned  officers,  were  to  sit  in  such 
capacity.  Moreover,  such  a  step  leans  toward  running  one  department  of  the  Army 
to  a  soviet,  and  is,  therefore,  drawing  too  close  to  Bolshevism.  It  is  my  opinion  ihar 
if  through  a  proper  legal  code,  adopted  by  Congress,  wise  restrictions  are  thrown  around 
the  power  of  military  command,  in  its  administration  of  military  justice,  there  will  bf 
no  need  for  such  a  radical  and  questionable  change  in  the  Constitution  of  the  coun. 
I  think,  therefore,  that  in  this  particular  the  bill  goes  too  far. 

In  the  matter  of  counsel,  it  has,  of  course,  most  frequently  occurred  that  the  accus**J 
was  inadequately  represented.  I  do  not  think,  however,  that  this  furnishes  sufficieu* 
grounds  for  giving  an  accused,  in  all  cases,  a  right  to  civil  counsel,  as  such  a  provi:»iou 
in  the  law,  may  readily  become  the  subject  of  great  abuse.  I  do  think,  however,  thar 
in  all  cases  where  chained  with  offenses,  the  punishment  for  which  may  include  deith. 
life  imprisonment,  or  dishonorable  discharge  from  the  Army,  this  privilege  should  bf 
granted,  as  no  man  should  be  deprived  of  his  citizenship  without  the  most  amph: 
opportunity  having  been  given  him  for  his  own  defense. 

Articles  62  and  64  in  the  proposed  law  are  to  me  not  consistent.'  In  the  first  plare 
for  a  strictly  military  offense,  such  as  disobedience  of  orders.  I  do  not  think  that 
either  the  death  penalty  or  life  imprisonment  should  ever  be  possible  in  times  of 
peace.  In  the  second  place,  a  military  order  given  by  a  military  superior  is  just  a* 
binding,  and  may  be  just  as  important,  whether  given  by  a  commissioned  or  mm- 
commissioned  officer.  I  can  see  no  reason,  therefore,  why  in  one  case  the  maximum 
punishment  should  be  death,  and  in  the  second  place,  six  months. 

In  general,  I  think  that  the  tendency  of  all  amendatory  laws  should  be  to  definitely 
and  positively  fix  a  status  of  a  court-martial  as  a  congressional  agency;  make  it  truly  u 
court  of  law  in  which  the  rules  of  evidence,  nature  of  offenses,  the  offenses  themselves!, 
and  the  punishing  power  of  the  court,  in  each  case,  be  made  as  definite  os  possible, 
right  of  review  (and  by  the  terra  of  "review-*'  I  do  not  mean  General  Crowder-s  inter- 
pretation) should  be  definitely  fixed  along  some  such  lines  as  that  provided  for  in  all 
the  bill.  I  do  not  think,  however,  that  it  would  be  feasible  for  the  accused  to  state 
his  desire  for  a  review  y)efore  the  court,  as  it  can  very  readily  happen  that  a  court 
has  been  dissolved  by  the  time  the  court  sentence  had  been  approved  by  the  re\ie\v- 
ing  authority,  and,  of  course,  an  accused  would  have  no  reason  for  wanting  a  review* 
until  the  sentence  was  determined. 

In  conclusion,  I  would  say  that  I  hope  to  send  you  to-morrow  a  copy  of  ColHer'5 
Magazine  containing  an  article  by  myself  on  this  subject,  which  fully  expresses  my 
view. 

Very  respectfully,  yours, 

J.  B.  W.  Gardineb* 

(Thereupon,  at  5.10  o'clock  p.  m,,  the  committee  adjourned,  sub- 
ject to  the  call  of  the  chairman.) 
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WEBNESDAT,  SBPTBKBBB  M,   1919. 

United  Statbs  Senate, 
SuBcxiMMrmBE  ON  MnjTART  Affairs^ 

Washington,  I).  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations,  at  10  o'clock  a.  m..  Senator  Francis 
E.  Warren  presiding. 

Present:  Senators  Warren  (chairman),  Lenroot,  and  Chamberlain. 

Senator  Warren.  Ck)L  Rigby  is  here  this  morning,  and  we  shall 
hear  him  now. 

STATEMENT  OF  IIE1TT.  COL.  WILLIAM  C.  BIOBT,  JinWE  ADVO- 
CATE, OFFICE  OF  THE  TUJMZ  ADVOCATE  OEITERAL. 

Senator  Warren.  Colonel,  will  you  give  the  stenographer  yowr 
name  and  rank? 

Lieut  Col.  Ri«BY.  William  C.  Rig^y?  lieutenant  colonel,  judge  ad- 
vocate, at  present  on  duty  in  the  Office  of  the  Judge  Advocate  Gen- 
eral, room  129,  State,  War,  and  Navy  Building ;  temporarily  assigned 
to  what  is  called  the  legislative  section  of  the  office. 

Senator  Warren.  Ck)lonel,  you  have  been  (m  the  other  ade,  have 
you  not? 

Lieut.  Col.  BioBY.  Yes,  sir.  / 

Senator  Warren.  How  long  did  you  serve  over  there? 

Lieut.  Coi.  RiOBT.  I  went  over  there,  sailing  on  the  7th  of  April 
last,  I  think.  I  was  not  over  there  prior  to  that.  I  came  into  the 
service  from  civil  life,  from  the  practice  of  law,  in  August,  1918. 

Senator  Warren.  You  came  into  the  military  service  in  August, 
1918? 

Lieut.  Col.  RiOBT.  In  August,  1918.  I  had  been  practicing  law  in 
Chicago,  and  I  was  assigned  to  duty  in  the^  Office  of  the  Judge  Advo- 
cate (^neral,  in  the  Muitary  Justice  Division  of  the  office,  and  re- 
mained there  until  I  left  for  Europe  in  April  last 

Senator  Warren.  Tell' us  of  your  service  there. 

Lieut.  Col.  KiGBT.  I  served  in  the  different  sections  of  the  Military 
Justice  Divisi<m,  first  in  what  was  known  and  still  is  known  as  the 
retained-in-service  section,  reviewing  the  records  of  cases  of  the  more 
minor  character,  where  there  was  no  dishoncH^able  discharge,  the  man 
remaininjg^  in  the  Army. 

Then  I  was  transferred,  after  a  while,  to  the  disciplinary  barracks 
{«ction,  reviewing  cases  of  men  sentenced  to  the  disciplinary  barracks. 
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From  there  I  went  to  the  penitentiary  section  and  staved  in  the 
penitentiary  section  for  some  time  reviewing  the  cases  or  men  sen- 
tenced to  the  penitentiary ;  arid  then  I  was  transferred  to  what  was 
known  as  the  death  and  dismissal  section,  reviewing  sentences  of  death 
and  dismissals  of  officers,  and  I  stayed  there  from,  I  think,  November 
until  I  left,  in  April. 

I  was  for  a  time  chief  or  acting  chief  of  that  section,  but  about 
February  was  assigned  to  the  work  of  examining  the  statutes  and 
regulations  and  laws  of  Great  Britain,  France,  and  Italy,  and  that 
took  me  away  to  some  extent  from  the  work  of  the  Military  Justice 
Division  proper,,  and  I  did  not  act  as  chief  of  the  section  after  that. 

Senator  Warren.  Your  work  there  was  at  different  headquarters, 
or  at  the  headquarters,  or  at  Paris,  or  where  ? 

Lieut  Col.  KiQBT.  In  my  work  abroad  an  office  was  given  me  at 
Paris,  from  which  I  worked ;  and  later  on,  just  the  last  two  or  three 
weeks,  I  was  given  an  office  in  the  headquarters  at  London  when  I 
was  there  a  good  deal. 

Senator  Warren.  At  London,  did  you  say? 

Lieut.  Col.  KiGBY.  At  London,  the  last  two  or  three  weeks  I  was 
there,  I  had  an  office  given  to  me.  My  work  was  chiefly  at  Paris  and 
London,  and  then  from  those  headquarters,  visiting,  where  I  needed 
to,  the  iBritish  and  the  French  armies,  and  some  little  examination 
was  made  of  the  Belgian  system. 

Maj.  W.  Calvin  Wells,  Judge  Advocate,  was  assigned  to  me  as 
assistant.  He  had  formerly  been  on  duty  in  the  Judge  Advocate  Gen- 
eraPs  Office  as  the  chief  of  the  disciplinary  barracks  section  of  the 
Judge  Advocate  General's  Office,  and  was  sent  to  France  and  as- 
signed to  duty  in  the  Military  Justice  Division  of  the  office  of  the 
Acting  Judge  Advocate  General  at  Chaumont,  I  think  in  January, 
and  then  was  assigned  to  assist  me  after  I  went  over  there.  I  think 
he  came  to  me  in  May.  I  might  say  that  Maj.  Wells  has  now  returned 
to  civil  life.  He  is  really  quite  a  well-known,  really  a  distinguished, 
lawyer  of  Mississippi.  I  think  that  he  was  the  secretary  of  Senator 
Harrison'^  campaign  committee  during  the  last  senatorial  campaign. 

He  did  most  of  the  work  of  the  investigation  in  Belgium.  I  went 
up  with  him  the  first  time,  and  we  met,  together,  the  Secretary  of 
War  and  the  other  officials  in  Belgium ;  and  then  I  turned  that  work 
over  to  him,  so  that  really  my  information  as  to  Be^um,  outside 
of  the  rtatutes  and  reflations,  comes  to  me  from  Maj.  Wells's  report. 

Investigations  outside  of  those  countries  were  simply  made  by  cor- 
respondence through  military  attaches  who  procured  for  ine  laws 
and  regulations,  and  some  rather  fragmentary  information  in  Italy, 
Switzerland,  Holland,  Denmark,  Sweden,  and  Norway;  and  I  was 
given  some  translators  in  the  Paris  office  to  translate  them.  That  was 
all  that  I  could  do  with  that  work. 

•  Senator  Warren.  I  judge  from  your  testimony  that  you  know 
something  of  the  administration  of  military  justice  in  the  English 
Army  and  in  the  French  Army  ? 

Lieut.  Col.  RioBY.  Yes,  sir. 

Senator  Warren.  And  in  Belgium? 

Lieut.  Col.  RiGBY,  Yes. 

Senator  Warren.  If  you  feel  free  to  tell  us,  what  can  you  say  as 
to  the  comparison  of  the  American  system,  under  the  laws  as  they 
stand,  with  the  systems  of  foreign  countries? 
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Lieut.  CoL  Bioby.  I  had  thought  possibly  it  might  be  most  con- 
venient to  take  it  up  somewhat  by  sections,  and  perhaps  with  rela- 
tion to  some  of  the  things  in  the  pending  bill  which  is  before  you. 
I  wondered  how  you  would  want  it. 

Senator  Warren.  Well,  Colonel,  you  are  before  this  commit- 
tee to  inform  the  committee  what  your  judgment  is,  based,  of 
course,  upon  your  experience,  as  to  the  necessity  of  changing  our 
present  Articles  of  War  and  how  to  change  them,  and  we  have 
before  us  the  bill,  which  you  have  seen,  which  has  been  introduced 
by  Senator  Chamberlain.  Of  course  you  are  familiar  with  the 
laws  as  they  stand.  I  presume  that  Senator  Chamberlain  will 
understand,  with  other  Senators,  that  if  his  bill  is  perfection,  we 
want  that,  and  if  it  is  not  perfection,  and  there  is  any  way  to  im- 
prove that  bill  as  well  as  to  better  the  system,  this  subcommittee, 
of  course,  is  open  to  hear  about  it.    Am  I  right  on  that? 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  RiGBY.  I  would  ask,  Senator,  whether  in  your  judg- 
ment it  would  not  make  my  testimony  more  valuable  for  me  to  take 
one  section,  say,  as  to  the  composition  of  the  court,  and  speak  of 
that. 

Senator  Warren.  Proceed  in  your  own  way. 

Lieut.  Col.  RiGBY.  I  think  perhaps  I  might  make  it  a  little  briefer 
and  clearer  in  that  way. 

Senator  Chamberi,ain.  What  are  you  going  to  take  up,  the  Senate 
bill  64  with  the  comparative  print  of  uie  present  law,  or  how  do 
you  take  that  up? 

Lieut.  Col.  RiGBY.  Suppose  that  I  speak  first  of  the  composition 
of  the  court  as  it  is  proposed  in  this  bill  and  as  I  find  it  in  France 
and  Great  Britain. 

Senator  Chamberlain.  Will  you  refer  to  the  articles  &s  you  go 
along? 

Lieut.  Col.  RiGBY.  Certainly,  sir-  The  articles  of  the  proposed 
bill,  of  Senate  bill  64,  that  as  I  understand  relate  to  the  composi- 
tion of  the  court,  are 

Senator  Warren.  That  bill  is  intended,  as  I  understand  it,  to 
reform  the  entire  Articles  of  War — ^the  entire  system  of  military 
justice. 

Senator  Chamberlain.  Not  all.  Some  sections  are  wholly  un- 
changed. 

Senator  Warren.  Yes;  I  understand;  but  the  intention  is  to 
substitute  this  bill  in  place  of  the  present  Articles  of  War,  although 
some  parts  of  the  Articles  of  War  are  inserted  unchanged  in  this 
bill.    Am  I  right  about  that? 

Senator  Chamberlain.  Senate  bill  64  is  a  redraft  of  the  Articles 
of  War  and  has  many  articles  which  are  not  changed  at  all. 

Senator  Warren.  Yes,  exactly;  but  the  bill  is  intended  to  take 
the  place  of  the  Articles  of  War,  although  part  of  the  Articles  of 
War  are  unchanged  in  the  bill. 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  RiGBY.  As  I  imderstand  it,  the  outstanding  features 
of  the  changes  in  the  courts  are  those  mentioned  in  articles  4,  5, 
6, 10,  12,  and  23,  relating  to  special  and  gjeneral  courts.  The  out- 
standing proposed  changes  as  I  see  them  are: 
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First,  to  make  a  court  of  a  fixed  number,  of  eight  I  think  it  is,  for 
the  general  court  and  of  three  for  the  special  court,  instead  of  a 
number  which  may  vary,  as  at  present. 

Second,  that  in  both  the  general  and  the  special  court,  enlisted  men 
may  be  members,  and  in  the  case  of  the  trial  of  privates  by  general 
court,  at  least  three  members  of  the  court  sitting  on  the  trial  must  be 
private  soldiers,  and  in  the  trial  of  a  noncommissioned  officer  or  war- 
rant officer,  at  least  thi*ee  members  of  the  court  must  be  noncommis- 
sioned officers  or  warrant  officers;  and  in  the  special  court  there  must 
be  at  least  one  member  who  is  a  private  or  a  noncommissioned  officer 
under  similar  circumstances. 

Third,  that  there  is  to  be  with  every  general  or  special  court  an 
officer  to  be  designated  as  "  judge  advocate  " ;  but  whose  functions  are 
rjidically  different  from  those  of  the  present  trial  judge  advocate; 
who  is  not  to  be  a  prosecutor  at  all,  but  is  rather  to  be  a  judge. 

Fourth,  that  the  court  is  not  to  impose  sentence,  but  is- only  to  make 
findings  of  guilt  or  innocence,  and  that  the  judge  advocate  is  to  have 
the  power  and  the  duty  to  approve,  or  approve  in  part,  and  I  assume 
to  disapprove,  the  findings;  and  the  power  to  impose  sentence;  and 
also  the  power  to  suspend  in  whole  or  in  part  any  sentence  which  does 
not  extend  to  death  or  dismissal. 

Fifth,  that  the  rulings  and  advice  of  the  judge  advocate  are  to  gov- 
ern the  court. 

Sixth,  as  to  the  organization  of  the  court,  the  change  is  also  that, 
instead  of  the  members  of  a  court  being  appointed  mrectly  by  the 
convening  authority,  the  convening  authority  is  only  to  name  a  panel 
from  which  the  judge  advocate  is  to  organize  the  court  at  the  trial. 

Seventh,  that  the  right  of  peremptory  challenge  is  to  be  intro- 
duced. 

Before  going  on  to  compare  that  with  the  analogous  laws,  or  the 
corresponding  laws,  rather,  of  the  other  countries,  I  might  say  that 
there  are,  as  I  understand  it,  really  two  different  philosophies  as  to 
the  functions  and  the  pjowers  and  duties  of  courts-martial;  and,  as  I 
understand  it,  the  basic  purpose  of  Senate  bill  64  is  to  radically 
change  the  philosophy,  if  one  may  use  that  word,  of  the  system  of  ad- 
ministration of  military  justice.  I  think  it  has  been  said  by  some 
that  the  proposal  is  to  change  the  system  from  a  system  governed  by 
the  authority  of  military  men  to  a  system  governed  by  law.  As  I 
understand  it,  I  think  it  would  be  fairer  to  say  that  it  is  to  change 
the  authority  in  the  matter  of  the  government  of  the  court  and  the 
administration  of  military  law,  as  proposed,  from  military  men  to 
lawyers.  I  suppose  that  tne  law  is — ^well  I  mean  this,  that  somebody 
has  to  administer  any  system  of  law,  so  that  in  the  end  it  is  a  ques- 
tion of  who  administers  it.  Everyone,  even  its  severest  critics,  will 
concede  that  the  present  system  is  a  system,  in  a  sense,  certainly,  of 
law.  It  is  administered  within  the  laws  provided ;  and  the  proposed 
system  would  have  to  be  administered  by  somebody. 

Senator  Chamberlain.  It  is  administered  practically  by  the  com- 
manding officer. 

Lieut.  Col.  RiGBT.  The  commanding  officer  has  the  power  to  ap- 
prove or  disapprove  the  sentences  of  courts.  The  men  on  the  courts 
are  officers  of  the  Army. 

Senator  Chamberlain.  Appointed  by  the  commanding  (^icer? 
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Lieut.  Col.  RioBT.^  Yes,  sir ;  and  the  proposaL  as  I  understand  it,  is 
to  place  the  predominating  authority,  both  in  the  trial  and  in  the  re- 
view afterwards,  in  the  hands,  not  of  the  commanding  oflScer  or  of  a 
military  man,  but  of  a  civilian  lawyer. 

Turning,  then,  to  the  composition  of  the  court  as  we  find  it  in  the 
other  armies,  first  as  to  the  place  of  the  proposed  judge  advocate,  I 
do  not  find  that  there  is  any  other  system,  so  far  as  my  investigation 
went,  that  gives  to  any  such  officer  nearly  as  broad  powers,  as  are  pro- 
posed in  Senate  bill  64.  These  proposed  powers,  to  a  large  extent, 
are  experimental ;  in  the  sense  that  tney  never  have  been  tried  before 
in  any  other  army.  The  supposed  model  for  the  proposed  judge  ad- 
vocate is,  of  course,  the  judge  advocate  of  the  British  general  court- 
martial. 

Senator  Chamberlain.  Kight  in  that  connection,  would  you  state 
who  the  judge  advocate  general  is  in  Great  Britain ;  how  he  is  ap- 
pointed, his  tenure  of  office,  and  whether  or  not  he  is  in  the  military 
establishment? 

Lieut.  Col.  RiOBY.  Surely,  Senator.  I  was,  jof  coursL>,  speaking  of 
the  judge  advocate  attached  to  the  court,  what  we  would  call  the 
trial  judge  advocate;  but  I  will  be  glad  to  answer  the  other  now. 

The  jud^e  advocate  general  of  Great  Britain  is  a  civilian.  He  is 
appointed  oy  patent  from  the  Crown  and  is  appointed  for  life,  with 
the  right  to  retire  at  65  years  of  age.  He  receives  a  salary  of  2,000 
pounds  per  annum.  The  present  judge  advocate  general  is  Hon. 
Felix  Cassel,  who  was  a  barrister,  and  a  distinguished  barrister, 
before  his  appointment.  Judge  Cassel  went  into  the  army  on  the 
outbreak  of  the  war.  I  think  he  was  a  captain.  On  the  death  of 
vSir  Thomas  Milvain,  the  former  jud^e  advocate  general.  Judge 
Cassel  was,  in  October,  1916,  appointed  judge  advocate  general,  and 
has  served  as  such  since. 

Senator  Chamberlain.  He  resigned  his  commission  in  the  army? 

Lieut.  Col.  KiGBr.  He  resigned  his  commission  in  the  army,  because 
he  is  required  to  be  a  civilian. 

Senator  Warren.  I  imderstand  the  judge  advocate  general  has  a 
life  commission  and  is  retired  at  65  years  of  age. 

Lieut  Col.  RioBY.  Yes. 

Senator  Warren.  He  receives  a  salary  of  £2,000  a  year? 

Lieut.  Col.  RiGBY.  That  is  my  understanding  of  the  salary.  The  • 
powers  of  the  judge  advocate  general  are  advisoiT  only,  at  present. 
They  have,  indeed,  always  been  advisory;  although  it  seems  that  up 
to  about  1905,  because  the  judge  advocate  general  in  those  days 
tendered  his  advice  directly  to  the  Sovereign,  his  powers  were  some- 
times considered  as  almost  what  might  be  called  executive ;  although 
even  then  they  were  really  only  advisoi-y,  and  back  in  1873  Sir  George 
Jessel  and  LK)rd  Coleridge  gave  an  opinion  that  the  powers  of  the 
judge  advocate  general  were  only  advisory.  Nevertheless,  in  practice, 
in  tnose  times  he  sometimes  acted  almost  as  though  the  office  were 
executive.  And  sometimes,  in  those  days,  his  advice  to  the  Crown 
was  in  the  form  "  must  be  quashed,"  and  similar  expressions.  In 
those  days  the  judge  advocate  general  had  a  seat  in  Parliament,  and, 
as  I  said,  tendered  his  advice  directly  to  the  Crown,  so  that  the 
advice  may,  in  a  sense,  have  been  almost  tantamount  to  orders. 

That  was  changed  when  Sir  Thomas  Milvain  was  appointed  judge 
advocate  general,  in  1905.    There  was  no  change  in  the  statute,  but 
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a  change  in  the  wording  of  the  patent  under  which  he  took  office.  He 
was  not  made  a  member  of  Parliament,  or  rather  he  resigned  his  seat 
in  Parliament,  because  he  had  been  a  member  in  Parliament  before 
that  time,  and  he  became  simply  the  adviser  to  the  war  department; 
and  that  new  plan  was  continued  on  the  appointment  of  Judge  Cassel. 
The  result  of  it  is  that  the  judge  advocate  general  is  no  longer  a 
direct  adviser  to  the  Sovereign ;  but  now  reports  in  a  "  minute,"  as  it 
is  called,  to  the  "  S.  of  S.,"  which  means  the  secretary  of  state  for  war. 
But  that  does  not  go  directly  to  the  secretary  of  state  for  war;  it  goes, 
in  fact,  to  the  deputy  adjutant  general,  by  whom  it  is  reviewed,  and 
who  is  the  one  who  tenders  the  advice  to  the  secretary  of  state  for  war. 
The  present  deputy  adjutant  general  is  Maj.  Gen.  Sir  B.  E.  W.  Childs, 

K.  C.  M.  a,  C.  B. 

Senator  CiiAMBERiiAiN.  Does  he  exercise  the  power,  in  reviewing  the 
minutes  of  the  judge  advocate  general,  to  reverse  or  change  the  rec- 
ommendations of  the  judge  advocate  general  ? 

Lieut.  Col.  KiGBY.  Yes,  sir ;  that  is,  he  may  or  may  not  agree  with 
the  judge  advocate  general.  Of  course,  in  the  great  majority  of 
cases  he  agrees.  I  have,  among  other  papers,  a  signed  statement  by 
Gen.  Childs,  which  I  might  put  in  evidence  if  you  care  to  have  it,  in 
which  that,  among  other  points,  is  covered.  I  have  the  original 
here,  which  really  belongs  to  the  files  of  the  Judge  Advocate  General's 
Office,  but  I  have  a  copy  which  I  can  furnish. 

Senator  Warren.  Very  well. 

Lieut.  Col.  BiGBY.  Gen.  Childs  speaks  in  the  highest  possible  terms 
of  Judge  Cassel.  terhaps  I  misspoke  when  I  said  that  I  had  a  signed 
interview  from  Gen.  Childs.  What  I  have  is  the  transcript  of  the 
interview,  corrected  by  Gen.  Childs  personally,  and  his  letter  re- 
turning it  with  his  corrections.  He  did  not  personally  sign  the  in- 
terview ;  but  he  returned  it  with  a  letter  with  his  corrections.  I  will 
put  the  letter  in  with  the  transcript. 

(The  document  and  letter  referred  to  are  printed  in  full  in  the 
record  as  a  part  of  Lieut.  Col.  Kigby's  statement  of  Sept.  25,  1919, 
infra,  pp.  455-468.) 

Senator  Chamberlain.  Before  leaving  that  branch  of  the  subject, 
have  you  the  laws  fixing  and  defining  the  duties  and  powers  of  the 
judge  advocate  general  in  Great  Britain? 

Lieut.  Col.  KiGBY.  Yes,  sir. 

Senator  Chamberlain.  Will  you  have  that  put  in  the  record? 

Lieut.  Col.  KiGBY.  I  will  be  glad  to  do  so ;  there  is  really  not  very 
much  about  it  in  their  statutes  and  regulations;  that  was  one  reason 
why  I  got  these  authoritative  statements  from  Judge  Cassel  and  (Jen. 
Childs,  which  I  am  going  to  put  in.  ^  And  I  will  put  in  here  also 
copies  of  some  letters  and  minutes  "  given  me  as  specimens  by  Judge 
Advocate  General  Cassel,  showing  in  just  what  form  his  advice  is 
tendered,  both  as  to  charges  before  trial  and  upon  reviewing  the 
record  after  trial.  I  am  putting  in  copies  of  three  letters  advising 
upon  charges  before  trial  and  of  seven  "  minutes  "  containing  recom- 
mendations of  the  judge  advocate  general  after  trial.  These  are  all 
copies  of  actual  documents  except  that  names  are  deleted.  You  will 
observe  that  the  letters  concerning  charges  before  trial  are  not  signed 
by  Judge  Cassel  himself,  but  by  nis  "  military  assistant."  This  is  in 
pursuance  of  his  policy  of  so  dividing  up  the  work  in  his  office  that 
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the  same  man  will  not  pass  upon  the  charges  before  trial  and  also  upon 
the  record  of  the  case  after  trial.  In  selecting  the  "  minutes  "  of  rec- 
ommendation after  trial,  of  which  1  have  quite  a  number,  I  have 
chosen  these  seven,  which,  I  think,  fairly  represent  the  different 
classes  of  cases  that  most  often  arise.  I  am  putting  in  two  general 
court  cases,  one  where  confirmation  is  recommended  and  one  where 
it  is  not ;  two  district  courts-martial ;  and  three  field  general  court 
cases.  In  reading  them  you  will  notice  that  the  judge  advocate  gen- 
eral tenders  his  advice  in  the  form  of  an  "  opinion  "  in  very  much  the 
language  that  a  lawyer  would  use  in  giving  an  opinion  to  a  client  a^ 
to  a  tide  to  real  estate.  His  usual  formula  is,^'In  my  opinion  the 
evidence  did  not  justify  a  conviction,  and  accordingly  the  proceedings 
should  not  be  confirmed  " ;  or,  "  I  am  of  opinion  that  the  conviction 
should  be  quashed  and  the  accused  relieved  from  all  the  consequences 
of  his  trial." 

British  Laws  and  Reoitlations  Relating  to  the  Judge  Advocate  Gensbal. 

betebenceb  of  chabges  to  jt7dge  advocate  general  before  tbial. 

12.  At  home  stations  In  aU  cases  of  fraud  the  charge  and  summary  of  evi- 
deoce  must  be  submitted  to  the  judge  advocate  general  before  the  trial  is 
ordered.  This  does  not  apply  to  cases  of  simple  theft.  (King's  Regulations, 
par.  561A ;  printed  in  the  Manual  of  Military  Law,  p.  396,  as  Note  12,  to  sec.  17 
of  the  Army  act) 

2.  In  the  case  of  a  general  court-martial  in  the  United  Kingdom,  the  charge 
sheet  and  summary  of  evidence  should  invariably  be  submitted  by  the  conven- 
ing officer  to  the  Judge  advocate  general  before  the  court  Is  convened.  (Note  2, 
to  Rules  of  Procedure,  17 ;  Manual  of  Military  Law,  p.  580.) 

HISTOBT  OF  THE  OFFICE  OF  JT7DGE  ADVOCATE  GENERAL. 

58.  By  the  side  of  the  civilian  officers  above  mentioned  (i.  e„  secretary  of  war. 
third  secretary  of  state,  secretary  of  state — W.  C.  R.)  there  was  the  purely 
military  administration,  which  remained  under  the  direction  of  the  sovereign 
as  commander  in  chief,  assisted  by  a  board  of  general  officers,  till  the  estab- 
lishment of  the  office  of  the  general  commanding  in  chief  in  1793.  The  admin- 
istration of  military  law  was,  however,  checked  by  the  Judge  advocate  general, 
a  privy  councillor,  and  usually  a  member  of  Parliament  and  one  of  the  min- 
isters of  the  day,  who  advised  the  sovereign  on  the  legality  of  the  proceedings 
of  courts-martial.  (See  Clode's  Military  Forces  of  the  Crown,  Ch.  XXVII.) 
The  office  of  the  judge  advocate  general,  having  ceased  to  be  paid,  was,  in  1892, 
made  nonpolitical,  and  was,  from  that  date  down  to  1905,  held  by  the  president 
of  the  probate,  divorce,  and  admiralty  division.  In  that  year,  on  a  new  ap- 
pointment being  made  to  the  office,  the  position  of  the  Judge  advocate  general 
was  considerably  altered.  He  Is  now  a  permanent  official  under  the  orders  of, 
and  acting  as  legal  adviser  to,  the  secretary  of  state;  he  is  no  longer  a  privy 
councillor,  nor  does  he  advise  the  Crown  directly.  (Manual  of  Military  Law, 
p.  161.) 

TUAL  AND  AFFES. 

103.  The  powers  and  duties  of  a  Judge  advocate  are  as  follows : 

(6)  At  a  court-martial  he  represents  the  Judge  advocate  general.  (Rules  of 
Procedure,  103B;  Manual  of  Military  Law,  p.  629.) 

In  the  case  of  a  general  court-martial  in  the  United  Kingdom,  the  warrant 
to  the  convening  officer  does  not  give  him  power  to  appoint  a  Judge  advocate. 
Application  must  be  made  to  the  Judge  advocate  general  for  the  necessary 
authority.    (Rules  of  Procedure,  101,  note  1;  Manual  of  Military  Law,  p.  629.) 

165.  The  original  proceedings  Of  a  court-martial,  purporting  to  be  signed  by 
the  president  thereof  and  being  in  the  custody  of  the  Judge  advocate  general, 
or  of  the  officer  having  the  lawful  custody  thereof,  shall  be  deemed  to  be  of 
such  a  public  nature  as  to  be  admissible  in  evidence  on  their  mere  production 
from  such  custody;  and  any  copy  purporting  to  be  certified  by  such  Judge 
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advocate  general  or  his  deputy  authorized  in  that  behalf  or  by  the  officer  having 
such  custody  a«  aforesaid,  to  be  a  true  copy  of  such  proceedings  or  of  any  part 
thereof,  shall  be  admissible  in  evidence  without  proof  of  the  signature  of  such 
judge  advocate  general,  deputy,  or  officer ;  and  a  secretary  of  state,  upon  pro- 
duction of  any  such  proceedings  or  certified  copy,  may,  by  warrant  under  his 
hand,  authorize  the  offender  appearing  therefrom  to  have  been  convicted  and 
sentenced  to  any  punishment,  to  be  imprisoned  and  otherwise  dealt  with  In 
accordance  with  the  sentence  in  the  proceedings  or  certified  copy  mentioned. 
(Army  act.  sec.  165.) 

502.  When  a  general  court-martial  Is  held  at  home  the  proceedings  are  to  be 
transmitted  by  the  judge  advocate  direct  to  the  G.  O.  C.  in  C.  who  convened  the 
court,  and  the  latter  will  forward  them,  together  with  his  recommendation  and 
remarks,  to  the  Judge  advocate  general.  If  the  sentence  awanled  is  one  which 
requires  to  be  confirmed  by  His  Majesty  the  King,  the  judge  advocate  general 
will  transmit  the  proceedings  to  the  secretary  of  state  for  war  for  confirma- 
tion by  His  Majesty.  If  the  sentence  awarded  is  one  which  does  not  require 
confirmation  by  His  Majesty,  the  judge  advocate  general  will,  after  revie>Y. 
return  the  proceedings  to  the  G.  O.  C.  in  C.  for  confirmation  or  such  action  as 
may  be  necessary,  and,  after  completion,  the  G.  O.  O.  In  C.  will  forward  the 
proceedings  to  the  war  office.  If  a  general  court-martial  Is  held  eNewhere,  the 
proceedings  will  be  forwarded  to  the  officer  having  power  to  confirm  the  find- 
ings and  sentences  of  general  cf>urts-martial,  who.  If  from  any  cause  he  has 
no  power  to  confirm  the  finding  and  sentence  of  that  particular  court-martial 
will  forward  the  same  to  the  judge  advocate  general  for  transmission  to  the 
secretary  of  state  for  war  for  confirmation  by  His  Majesty.  (King's  Regula- 
tions, par.  592,  as  n mended  by  Army  Order  No.  110,  Mar.  17,  1917.) 

Specimens  of  Letters  from  "  Military  Assistant  *'  of  Bbitibh  Judos 
Advocate  General,  Advising  as  to  Forms  of  Charges  and  References 
OF  Cases  for  Trial. 

July  1,  1919. 

Upon  the  evidnce  submitted,  I  am  of  opinion  that  the  first  charge  (now  sub- 
mitted under  section  40)  should  be  laid  under  section  6(1)  (b)  framed  as  follows: 

"  Leaving  his  picquet  without  orders  from  his  superior  officer, ,  In  that 

he. at on  the  night  of  the whilst  acting  under  the  orders 

of ,  and  in  command  of  a  picquet  of  the ,  left  his  picquet  without 

orders  to  do  so." 

In  support  of  this  charge  must  state  clearly  that  the  accused  was 

acting  under  his  orders,  that  he  gave  the  accused  no  order  to  leave  his  pic^quet 
on  the  night  in  question,  and  that  no  one  else  had  authority  to  give  such  order. 

The  evidence  on  the  charge  of  drunkenness  is  not  strong  nor  is  It,  in  niy 
opinion,  sufficient  to  justify  trial  upon  the  second  charge  submitted  under 
section  19  of  the  army  act  as  now  amended  in  blue  pencil,  unless  one,  at  least, 
of  the  witnesses  for  the  prosecution  is  prepared  to  state  on  oath  that,  in  his 
opinion,  the  accused  was  drunk. 

Otherwise  the  evidence  outlined  in  the  abstract  is  in  order. 

Kindly  submit  the  name  of  a  suitable  officer  for  appointment  to  act  as  judge 
advocate  at  the  trial. 

H.  D.  F.  MacGeagh, 
Lieutenant  Colonel,  A.  A,  O. 


July  18,  1919. 
The  General  Officer  i/c  Administration. 

If,  as  appears  from  the  evidence,  the  accused  was  at  the  time  of  the  alleged 
offense  attached  to  the  royal  air  force,  he  would  be  subject  to  the  air  force  act, 
as  modified  by  section  179A  of  that  act  amended  by  the  air  force  act  (statu- 
tory amendments)  order,  1919  (A.  M.  W.  O.  603/19)  and  not  to  the  army  act 
Before  advising  on  tha  case  it  will  be  necessary  for  me  to  be  definitely  informed 
whether  or  not  the  accused  was  in  fact  attached  to  the  royal  air  force,  and  to 
have  before  me  a  copy  of  the  order  of  attachment,  if  any. 

Documents  returned  herewith.    Kindly  resubmit. 

K.  MacMorran,  Captain,  8,  C, 
For  Lieutenant  Colonel  A.  A.  O., 

Military  Assistant. 
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July  22,  1919. 


The  generul  officer  coniiiiancling  in  chief, . 

Second  Lieut . 

Upou  the  evidence  in  the  summary  I  am  of  opinion  that  the  accused  should 
W  tried  upon  a  chan^  under  section  15  (1)  of  the  army  act  in  substitution  for 
tbe charge  submitted  under  section  9  (2),  framed  as  follows: 

''Absenting  himself  without  leave,  ,  in  that  he,  ,  at  ,  on 

the ,  absented  himself  without  leave  until  the ." 

There  is  a  discrepancy  in  dates  between  the  evidence  of  the  second  and 

third  witnesses.     It  would  appear  that  the  date  to  which  Capt.  refers 

is  the  24th  of  June  and  not  the  23d.    He  should  make  this  clear  at  the  trial. 

Otherwise  the  evidence  as  amended  is  in  order. 

Formal  appointment  of to  act  as  Judge  advocate  at  the  trial  Is  for- 
warded herewith. 

H.  F.  MacGeaoh, 
Lieutenant  Colonel,  A.  A.  O.,  Military  Assistant. 


SpEaifKNs  OF  "  Minutes  **  Audrkssed  by  British   Judge  Advocate  General 

TO  "  S.  OF  S.",  THE  Secretary  of  State  for  War. 

S.  of  S. 
Herewith  I  forward  proceedings  of  a  general  court-martial  held  at 


00  the for  the  trial  of an  officer  of  the  regular  forct»8,  who  was 

tried  on  the  following  charges : 

1.  Deserting  His  Majesty's  service,  in  that  he,  at  on 

absented  himself  from  the until  apprehended  by  the  civil  power 

at  Cork  on  the dressed  In  plain  clothes. 

2.  When  concerned  in  the  care  of  public  money  fradulently  misapplying  the 

Mme, in  that  lie,  — • —  at on  when  he  w^as  concerned 

In  the  care  of the  property  of  the  public  being  the  proceeils  of  three 

cheques  for , and drawn  upon  public  accounts  applied  the 

fflme  to  his  own  use  with  intent  to  defraud. 

The  accused  was  found  guilty  of  both  the  charges  and  sentenced  to  be 
cashiered  and  to  be  imprisoned  without  hard  labor  for  one  yenr. 

I  have  the  honor  to  inform  you  for  the  information  of  His  Majesty  the  King 
that  the  charges  were  well  laid,  that  there  was  evidence  to  Justify  the  findings 
of  the  court,  and  that  the  sentence  was  according  to  law. 

The  recommendation  of  the is  attached. 

F.  Oassbl,  J.  A.  G. 
J.  A.  G.*8  Office. 

March  2S,  1919. 


S.of  S. 

Herewith  I  forward  the  proceedings  of  a  general  court-martial  held  at 

on  the for  the  trial  of  Second  Lieut. ,  who  was  tried  on  four  charges, 

u  follows: 

1.  Behaving  in  a  scandalous  mtinner  unbecoming  the  character  of  an  officer 

and  a  gentleman,  in  that  he ^  at  ^  on  ,  in  exchange 

forfl  (one  pound)  in  cash,  gave a  check  for  £1  (one  pound)  on  Messrs. 

Holt  &  C^.,  army  agents,  well  knowing  that  he  had  not  sufficient  funds  in  the 
bands  of  the  said  agents  to  meet  the  said  check,  and  having  no  reasonable 
ftTouDds  for  supposing  that  the  said  check  would  be  honored  when  presented. 

2.  An  alternative  charge  under  section  40. 

3.  A  similar  charge  under  section  16.  relating  to  a  check  for  £12,  given  to 
Lient at on in  payment  of  his  mess  account. 

1  An  alternative  charge  under  section  40. 
who  was  found  not  guilty  of  the  first,  second,  and  fourth  charges  and  guilty  of 
the  third  ctiarge,  and  was  sentenced  to  be  cashiered. 

I  have  to  point  out  that  in  my  opinion  the  evidence  did  not  Justify  a  conviction 
under  section  16  of  the  Army  act  and  that  accordingly  the  proceedings  should  not 
be  confirmed. 

The  recommendation  of  the  general  officer  commanding  In  chief,  ,  is 

atudied. 
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S.  of  S. 

In  forwarding  the  proceedings  of  a  district  court-martial  held  at on 

the for  the  trial  of  Pvt. ,  I  have  to  point  out  that  there  was  no  evi- 
dence before  the  court  that  MaJ.  A.  either  on or  on gave  any  orders 

to  the  accused  as  alleged  in  the  charges. 

In  these  circumstances  I  am  of  opinion  that  the  conviction  on  both  charges 
should  be  quashed,  and  the  accused  relieved  from  all  the  consequences  of  his  trial 

F.  Cassel,  J.  A.  G. 
Septembeb  12,  1918. 


S.  and  S. 

In  forwarding  the  proceedings  of  a  district  court-martial  held  at on 

the for  the  trial  of  Corpl. ,  I  have  to  say  that  in  my  opinion  the  evi- 
dence before  the  court  did  not  Justify  a  conviction  on  a  charge  of  desertion. 

In  these  circumstances  I  am  of  opinion  that  the  conviction  should  be  quaked 
and  the  accused  relieved  from  all  the  consequences  of  his  trial. 

I  desire  to  add  that  there  was  no  evidence  before  the  court  that  the  accu:»ed 
ever  received  A.  F.  33959  and  a  free  warrant. 

F.  Cassel,  J.  A.  G. 

August  14,  1918. 


S.  of  S. 

In  forwarding  the  proceedings  of  a  field  general  court-martial  held  at 

on  the  for  the  trial  of  Pvt.  I  have  to  say  that  in  my  opinion 

upon  the  evidence  given  at  the  trial  the  accused  could  not  reasonably  or  safely 
be  convicted  of  willfully  maiming  himself. 

Moreover,  A.  F.  W.  3428  was  not  admissible  in  evidence  and  was  prejudicial 
to  the  accused. 

In  these  circumstances  I  am  of  opinion  that  the  conviction  on  the  first 
charge  should  be  quashed  and  the  accused  relieved  from  all  the  conseqaencee 
of  his  trial. 

F.  Cassel,  X  A.  G. 

August  15,  1918. 

S.  of  S. 

In  forwarding  the  proceedings  of  a  field  general  court-martial  held  at 


on  the for  the  trial  of and ,  both  of  the ,  I  have 

to  say  that  in  my  opinion  the  special  finding  amounts  to  an  acquittal  of  tbe 
charge  as  laid  and  a  conviction  of  a  different  offense. 

Under  these  circumstances  I  am  of  opinion  that  the  conviction  should  be 
quashed  and  each  of  the  accused  relieved  from  all  the  consequences  of  his  trial 

F.  Cassel,  J.  A.  G. 
July  12, 1918. 

S.  of  S. 

In  forwarding  the  proceedings  of  a  field  general  court-martial  held 


on  the for  the  trial  of I  have  to  point  out  that  contrary  to  the 

provisions  of  section  54(2)  of  the  army  act  the  court,  after  having  arrived  at 
their  finding  and  awarded  sentence,  proceeded  to  take  further  evidence  upon 
reassembly  for  revision. 

Under  these  circumstances  I  am  of  opinion  that  the  conviction  should  be 
quashed  and  the  accused  relieved  from  all  the  consequences  of  his  trial. 

I  desire  to  add  that  the  order  for  revision  is  not  attached  to  the  pro- 
ceedings, but  it  appears  from  the  attached  minute  from  the  major  general 
commanding that  the  court  was  reassembled  for  that  purpose. 

F.  Cassel,  J.  A,  G. 

Senator  Chamberlain.  Have  you  a  copy  of  the  articles  of  war  of 
Great  Britain  ? 

Lieut.  Col.  KiOBY.  They  do  not  have  articles  of  war  in  that  fonn 
any  more.  Their  articles  of  war  were  merged  into  the  army  act 
of  1881,  I  think,  which  has  been  reenacted  ever  since.  What  they 
have  is  the  army  act,  the  annual  act;  and  then  they  have  the  rules 
of  procedure,  wnich  are  promulgated  under  a  provision  of  the  army 
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act  quite  similar  to  our  thirty-eighth  article  of  war,  providing  that 
rules  of  procedure  may  be  enacted  by  the  sovereign  and  must  be 
submitted  to  Parliament  (army  act,  sec.  70) ;  and  with  that  they 
also  have  "  King's  Kegulations,  covering  minor  details,  so  that  they 
have  the  three  sources  of  authority  or  law.  There  is  statutory  au- 
thoritjr  to  enact  "articles  of  war,^'  (army  act,  sec.  69),  but  it  has 
fallen  into  disuse. 

Senator  Warren.  You  say  the  army  annual  act? 

Lieut  Col.  KiGBY.  Yes,  sir. 

Senator  Warren.  That  is  not  connected  with  the  support  of  the 
army — that  is,  the  appropriations  of  the  army — is  it? 

Lieut.  Col  BicffiY.  No,  sir;  that  inherits  from  the  old  mutiny  act 
of  1689. 

Senator  Warren.  Do  they  undertake  to  reform  it  or  reenact  it  in 
an  act  every  year  ? 

Lieut.  C)oL  BiOBY.  It  is  reenacted  every  year.  It  automatically 
goes  out  of  force,  and  if  it  were  not  reenacted  the  Army  would  go  out 
of  existence. 

Senator  Warren.  It  is  enacted  each  year  as  it  stands  or  as  it  may 
be  changed  ? 

Lieut  Col.  RiGBY.  Yes. 

Senator  Chamberlain.  It  is  reenaasled  every  year. 

Lieut.  Col.  RiGBY.  Every  year ;  an*  they  do  change  it  somewhat 
from  time  to  time.  In  the  1919  reenactment  they  put  in  a  change 
that  Judge  Cassel  suggested,  giving  general  officers  disciplinary 
power  over  officers;  so  that  for  niinop  offenses  it  will  not  be  neces- 
sary to  bring  an  officer  before  a  general  court-martial. 

^enata^  Warren.  Now,  why  is  not  that  a  good  idea?  Have  you 
thought  of  that,  Senator?        "  ^ 

Senator  Chamberlain.  I  think  the  British  system  is  generally  a 
good  one.  When  you  come  to  revise  your  statement  made  here, 
Colonel,  refer  us  to  the  last  annual  act  for  the  British  Army,  so  that 
we  may  have  it  printed  in  the  record,  and  the  Senate  may  have 
access  to  the  statute. 

Lieut.  Col.  RiGBY.  I  will  do  so.  Senator.  In  fact,  I  have  them 
right  here,  so  that  I  can  easily  refer  to  it.  The  army  act  was  revised 
and  reprinted  as  a  whole  in  1918. 

(The  act  referred  to  is  here  printed  as  follows:) 

Army  (Annual)  Act,  1919  (9  Geo.  5,  ch.  11). 

Ghafteb  11. 
An  act  to  proTide,  dniing  12  months,  for  the  discipline  and  regulation  of  the  army. 

Whereas  the  raising  or  keeping  of  a  standing  army  within  the  United  Kingdom 
of  Great  Britain  and  Ireland  In  time  of  peace,  unless  it  be  with  the  con- 
sent of  Parliament,  is  against  law ;  and 

Whereas  it  is  adjudged  necessary  by  His  Majesty  and  this  present  Parliament 
that  a  body  of  forces  should  be  continued  fof^the  safety  of  the  United 
Kingdom  and  the  defense  of  the  possessions  of  His  Majesty's  Crown,  and 
that  the  whole  number  of  such  forces  should  consist  of  2.650,000,  including 
those  to  be  employed  at  the  depots  in  the  United  Kingdom  of  Great 
Britain  and  Ireland  for  the  training  of  recruits  for  service  at  home  and 
abroad,  but  exclusive  of  numbers  actually  serving  within  his  Majesty's 
Indian  possessions ;  and 
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Whereas  it  is  also  judged  necessary  for  the  safety  of  the  United  Klnsdom, 
and  the  defense  of  the  possessions  of  this  realm,  that  a  l)ody  of  Royal  Marioe 
forces  should  be  employed  in  His  Majesty's  fleet  and  naval  service,  under 
the  direction  of  the  lord  high  admiral  of  the  ynited  Kingdom,  or  the  com- 
missioners for  executing  the  office  of  lord  high  admiral  aforesaid ;  and 

Whereas  the  said  marine  forces  may  frequently  be  quartered  or  be  on  shore, 
or  sent  to  do  duty  or  be  on  board  transport  ships  or  vessels,  merchant  ships 
or  vessels,  or  other  ships  or  vessels,  or  they  may  be  under  other  circum- 
stances in  which  they  will  not  be  subject  to  the  laws  relating  to  the  govern- 
nii^at  of  HU  Majesty's  forces  |)y  sea ;  and 

Whereas  no  man  can  be  forejudged  of  life  or  limb,  or  subjected  in  time  of  peace 
to  any  kind  of  punishment  within  this  realm,  by  martial  law,  or  in  any 
other  manner  than  by  tlie  judgment  of  his  peers  and  according  to  the  known 
and  established  laws  of  this  realm ;  yet,  nevertheless,  it  being  requisite,  for 
the  retaining  all  the  l)ef ore-mentioned  forces,  and  other  persons  subject  to 
military  law,  in  their  duty,  that  an  exact  discipline  be  observed,  and  that 
persons  belonging  to  the  said  forces  who  mutiny  or  stir  up  sedition,  or  de- 
sert His  Majesty's  service,  or  are  guilty  of  crimes  and  offenses  to  the 
prejudice  of  good  order  and  military  discipline,  be  brought  to  a  more 
exemplary  and  speedy  punishment  that  the  usual  forms  of  the  law  will 
allow;  and 

Whereas  the  army  act  will  expire  in  the  year  1919  on  the  following  days: 

(a)  In  the  United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man 
on  the  30th  day  of  April ;  and 

(b)  Elsewhere,  whether  within  or  without  His  Majesty's  dominions^,  on 
the  31st  da.v  of  July : 

Be  it  therefwe  enacted  by  the  King's  vtoH  Erc^lent  MajeHft^  fry  cful  \cUk 
the  advice  and  vonjtent  of  the  Lords  Spiritual  and  Temporal^  and  Comimons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  a^  foHoirt: 

1.  This  act  may  be  cited  as  the  nrniy  (annual)  act,  1919. 

2.  (1)  The  army  act  whall  be  and  nnnain  in  forct>  during  the  periods  herp- 
liiafter  mentioned,  and  no  hm^er,  unices  othena'ise  provideil  by  Parliament; 
that  is  to  say : 

(a)  Within  the  United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man. 
from  the  30th  day  of  April,  1919,  to  the  30th  day  of  April,  1920,  both  Inclusive: 
and 

(b)  Elsewhere,  whether  within  or  without  His  Majesty's  dominions,  from 
the  31st  day  of  July,  1919,  to  the  31st  day  of  July,  1920,  both  inclusive. 

(2)  The  army  act,  while  In  force,  shall  apply  to  persons  subject  to  milltarr 
law,  whether  within  or  without  His  Majesty's  dominions. 

(3)  A  person  subject  to  military  law  shall  not  be  exempted  ffotti  the  pro- 
visions of  the  army  act  by  reason  only  that  the  number  of  the  forces  for  the 
time  being  in  the  service  of  His  Majesty,  exclusive  of  the  marine  forces.  Is 
either  greater  or  less  than  the  number  hereinbefore  mentioned. 

3.  There  shall  be  paid  to  the  keeper  of  a  victualing  house  for  the  accommoda- 
tion provided  by  him  in  pursuance  of  the  army  act  the  prices  specified  in  the 
schedule  to  this  act. 

AMENDMENTS    OF   THE   ABMT    ACT. 

4.  In  section  42  of  the  army  act  (which  relates  to  the  mode  of  complaint  by 
officers),  after  the  words  "examine  into  such  complaint,  and"  there  shall  be 
inserted  the  words  "  if  so  required  by  the  officer." 

5.  In  subsection  (1)  of  section  46  of  the  army  act  (which  relates  to  the  pro- 
ceedings upon  investigation  of  a  charge),  after  the  words  "for  bringing  the 
offender  to  court-martial,"  there  shall  be  inserted  the  words  "  or,  in  the  case 
of  an  officer  below  the  rank  of  field  officer,  may  refer  the  case  to  be  dealt 
with  summarily  by  a  general  officer  under  the  provisions  of  this  act." 

6.  After  section  46  of  the  army  act  the  following  section  shall  be  inserted : 
"46A.  (1)  Any  of  the  following  authorities  shall  have  power  to  deal  sum- 
marily with  a  charge  against  an  officer  below  the  rank  of  field  officer  referred 
for  that  purpose,  or  for  trial  by  court-martial,  under  the  foregoing  section  of 
this  act — ^that  is  to  say,  any  general  officer  authorized  to  convene  a  general 
court-martial — and  also,  on  active  ser\ice,  the  general  officer  commanding  in 
chief  in  the  field,  and  any  officer  (not  under  the  rank  of  major  general)  ap- 
pointed for  the  purpose  by  him,  or  by  the  army  council. 

(2)  The  authority  having  power  to  deal  summarily  with  the  case  may,  with 
or  without  hearing  the  evidence,  dismiss  the  charge,  if  he  in  his  discretion 
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thiDks  that  It  ought  not  to  be  proceeded  with,  or,  where  he  thinks  the  charge 
ODjsrht  to  be  proceeded  with,  take  steps  for  bringing  the  offender  to  a  court- 
martial,  or  may,  after  hearing  the  evidence  deal  with  the  case  summarily  by 
awarding  one  or  more  of  the  following  punishments : 

(a)  Forfeiture  of  seniority  of  rank  either  in  the  Army  or  in  the  corps  to 
which  the  offender  belongs,  or  in  both. 

ih)  Severe  reprimand  or  reprimand. 

iZ)  Where  the  authority  having  power  to  deal  summarily  with  the  case 
considers  that  he  may  so  deal  with  the  case,  he  shall,  unless  he  awards  a 
severe  Feiiriniand,  or -a  vepriniand>  in  every  case  ask  the^officer  charged  -whether 
he  desires  to  be  dealt  with  summarily  or  to  be  tried  by  a  court-martial,  and 
If  the  officer  elects  to  be  tried  by  a  court-martial,  take  steps  for  bringing  him 
to  trial  by  a  court-martial,  but  otherwise  shall  proceed  to  deal  with  the  case 
snmniarily. 

(4)  In  every  case  where  an  authority  has  power  to  dlsiMse  of  a  case  sum- 
marily, and  decides  so  to  do,  the  accused  officer  may  demand  that  the  evidence 
npiinst  him  should  be  taken  on  oath,  and  the  same  oath  or  solemn  declaration 
as  that  required  to  l>e  taken  by  witnesses  before  a  court-martial  shall  be  ad- 
ministered to  each  witness  in  such  case. 

(5)  An  offender  shall  not  be  liable  to  be  tried  by  court-martial  for  any 
ofTense  which  has  been  dealt  with  summarily  under  this  section,  and  shall  not 
he  liable  to  be  punished  by  a  general  officer  under  this  section  for  any  offense 
of  which  he  has  been  acquitted  or  convicted  by  a  competent  civil  court  or  by 
a  court-martial." 

7.  Section  114  of  the  army  act  (which  provides  for  the  preparation  of  an 
annual  list  of  persons  liable  to  supply  carriages  and  animals)  shall  be  amended 
as  follows : 

In  subsection  (lA)  the  second  paragraph  shall  be  omitted. 
After  subsection  (lA)   the  following  sub.section  shall  be  inserted: 
"(IB)  With  respect  to  horses,  the  following  provisions  shall  have  effect: 
(f)  It  shall  be  the  duty  of  the  owner  of  any  horse,  and  the  occupier  of  any 
premises  where  horses  are  kept,  to  furnish.  If  so  required,  to  the  authority 
hereinafter  mentioned  before  such  date  in  each  year  as  may  be  prescribed  a 
n»t urn  specifying  the  number  of  horses  belonging  to  him  or  kept  on  his  premisos, 
and  giving  with  respect  to  every  horse  such  details  as  may  be  so  prescribed ; 
be  shall  also  afford  all  reasonable  facilities  for  enabling  any  horse  belonging 
to  him  or  kept  on  his  premises  to  be  inspected  and  examined  as  and  when 
required  by  the  said  authority;  if  any  person  fails  to  comply  with  the  said 
requirements  of  this  paragraph,  he  shall  be  liable  on  summary  conviction  for 
<^ich  offense  to  a  fine  not  exceeding  £50. 

(ii)  The  army  council  may,  for  the  purfx>ses  of  this  subsection,  make  regu- 
lations prescribing  anything  which  under  this  subsection  Is  to  be  prescribed, 
and  prescribing  the  forms  to  be  used,  and  generally  for  the  purpose  of  carrying 
tins  subsection  into  effect. 

(ill)  Regulations  made  by  the  army  council  may  provide  for  excepting  from 
the  provisions  of  this  subsection  horses  of  any  class  or  description  specified  in 
the  regulations." 
After  subsection  (3)  the  following  subsection  shall  be  inserted : 
"(3A)  If  an  officer  is  obstructed  in  the  exercise  of  his  powers  under  this  sec- 
tion, a  justice  of  the  peace  may,  if  satisfied  by  information  on  oath  that  the 
officer  Imh  been  so  obstructed,  issue  a  search  warrant  authorizing  the  constable 
name*!  therein,  accompanied  by  the  officer,  to  enter  the  premises  In  respect  of 
which  the  obstruction  took  place  at  any  time  between  6  o'clock  in  the  moming 
and  9  o'clock  in  the  evening,  and  to  inspect  any  carriages  or  animals  that  may 
^  found  therein." 
Por  subsection  (4)  there  shall  be  submitted  the  following  subsection: 
"(4)  The  authority  for  the  purposes  of  this  section  shall  be  the  army  council 
or  any  authority  or  persons  to  whom  the  army  council  may  delegate  their  powers 
under  this  section." 

8.  At  the  end  of  section  115  of  the  army  act  (which  provides  for  the  supply 
of  carriages  and  animals  in  case  of  emergency)  the  following  subsection  shall 
he  inserted : 

"(10)  A  requisition  of  emergency  issued  under  this  section  may  prohibit, 
during  such  period  as  may  be  specified  in  the  requisition,  the  sale  and  purchase 
of  horses  to  or  by  any  person  other  than  a  person  appointed  by  the  army  council 
fo  purchase  horses ;  and  if  any  person  sells  or  purchases  or  is  concerned  in  the 
«ile  or  purchase  of  a  horse  in  contravention  of  such  prohibition,  he  shall  be 
liable  on  summarv  conviction  to  a  fine  not  exceeding  one  hundred  pounds  or 
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to  Imprisonment  for  a  term  not  exceeding  three  months,  or  to  botli  such  im- 
prisonment and  fine."     ' 

9.  The  following  provision  shall  be  added  at  the  end  of  subsection  (2)  of 
section  131  of  the  army  act  (which  provides  for  arrangement  as  to  prisons  with 
colonial  governments) : 

"  Notwithstanding  anything  in  this  act,  a  secretary  of  state  may  arrange  with 
the  governor  of  a  colony  that  any  person  or  class  of  persons  enlisted  in  the 
colony  shall,  if  sentenced  under  this  act  to  penal  servitude,  be  transferred  to  or 
kept  in  the  colony  and  there  undergo  his  sentence  in  any  prison  or  place  in 
which  persons  sentenced  to  penal  servitude  by  a  civil  court  in  the  colony  can 
for  the  time  being  be  confined  or,  if  there  be  no  such  prison  or  place,  in  an 
{luthorized  prison  as  defined  by  section  65  of  this  act" 

10.  (1)  Where  an  order  had,  before  the  commencement  of  the  army  (annual) 
act,  1918,  been  made  under  section  145  of  the  army  act  authorizing  deductions 
from  pay,  a  further  order  maye  be  made  increasing  the  amount  of  the  deduc- 
tion to  be  made  after  the  commencement  of  this  act  under  the  former  order  up 
to  the  limit  authorized  by  section  10  of  the  army  (annual)  act,  1918. 

(2)  This  section  shall,  notwithstanding  anything  in  section  14  of  the  armjr 
(annual)  act,  1904,  come  Into  operation,  both  within  the  British  Islands  and 
elsewhere,  on  the  passing  of  this  act 

11.  Section  153  of  the  army  act  (which  int|X)ses  a  punishment  for  Inducing 
soldiers  to  desert)  shall  be  amended  as  follows: 

(a)  For  the  words  "any  soldier,"  "a  soldier,"  and  "such  soldier,"  wherever 
those  words  occur,  there  shall  be  substituted  respectively  the  words  "any 
officer  or  soldier,"  "  an  officer  or  soldier,"  and  "  such  officer  or  soldier." 

(6)  After  the  word  "desert,"  wherever  that  word  occurs,  there  shall  be 
Inserted  the  words  "  or  absent  himself  without  leave,"  after  the  word  "  de- 
serting" there  shall  be  Inserted  the  words  "or  absenting  himself  without 
leave,"  and  after  the  word  "  deserter  "  there  shall  be  inserted  the  words  "  or 
absentee  without  leave." 

12.  Subsection  (1)  of  section  156  of  the  army  act  (which  imposes  penalties 
in  respect  to  the  sale  of  military  necessaries)  shall  be  amended  as  follows: 

(1)  For  the  words  "  an  officer  or  soldier  or  any  person  acting  on  his  behalf" 
in  paragraph  (o),  and  for  the  words  "an  officer  or  soldier"  in  paragraphs 
(b)  and  (c)  there  shall  be  substituted  the  words  "any  person." 

(2)  After  the  words  "  or  clothing  "  there  shall  be  inserted  the  words  "  issued 
for  the  use  of  officers  or  soldiers." 

(3)  For  the  words  "or  of  the  person  with  whom  he  dealt  being  or  acting 
for  a  soldier,  or  that  the  same  was  sold  by  order  of  the  Army  Council  or 
some  competent  military  authority,"  there  shall  be  substituted  the  words  "or 
that  the  same  was  sold  by  order  or  with  the  consent  of  the  Army  CJouncil,  or 
some  competent  nfilitary  authority,  or  that  the  same  was  the  personal  prop- 
erty of  an  officer  who  had  retired  or  ceased  to  be  an  officer,  or  of  a  soldier 
who  had  been  discharged,  or  of  the  legal  personal  representatives  of  an 
officer  or  soldier  who  had  died." 

In  subsection  (2)  of  section  156  of  the  army  act,  for  the  words  "to  a 
penalty  not  exceeding  five  pounds  "  there  shall  be  substituted  the  words  "  to 
the  same  penalties  as  are  prescribed  in  the  case  of  a  contravention  of  the  last 
preceding  subsection." 

13.  After  section  156  of  the  army  act,  the  following  section  shall  be  in- 
serted: 

"156A.  If— 

(a)  any  unauthorized  person  uses  or  wears  any  military  decoration  or 
medal,  or  medal  ribbon,  or  any  badge,  wound  stripe,  or  emblem  supplied  or 
authorized  by  the  army  council,  or  any  decoration,  medal,  or  medal  ribbon, 
badge,  wound  stripe  or  emblem  so  nearly  resembling  the  same  as  to  be  cal- 
culated to  deceive;  or 

(&)  any  person  falsely  represents  himself  to  be  a  person  who  is  or  has  been 
entitled  to  use  or  wear  any  such  decoration,  medal,  or  medal  ribbon,  badge, 
wound  strips,  or  emblem  as  aforesaid ;  or 

(c)  any  person  without  lawful  authority  or  excuse  supplies  or  oifiers  to 
supply  any  such  decoration  or  medal  as  aforesaid  to  any  person  not  authorized 
to  use  or  wear  the  same ; 

such  person  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
£20  or  to  imprisonment  for  a  term  not  exceeding  three  months : 

**  Provided,  That  nothing  in  this  section  shall  be  deemed  to  prohibit  the 
wearing  or  supply  of  ordinary  regimental  badges  or  any  brooch  or  ornament 
r^resenting  the  same." 
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14.  In  paragraph  (j)  of  subsection  (1)  of  section  163  of  the  army  act  the 
words  •*  or  by  whom  the  arrest "  and  the  words  "  or  arrest  *'  shall  be  omitted. 

15.  The  following  paragraph  shall  be  substituteil  for  paragraph  (3A)  of 
section  175  of  the  army  act. 

**(3A)  Officers  of  the  territorial  force  other  than  members  of  the  permanent 
staff,  if  on  the  active  list  at  all  times,  and  if  on  the  territorial  force  reserve, 
at  any  time  when  they  are  doing  duty  with  any  body  of  troops  for  the  time 
being  subject  to  military  law  or  are  ordered  on  any  duty  or  service  for  which 
as  such  reserve  officers  they  are  liable." 

16.  (1)  Section  179A  of  the  army  act  (which  makes  provision  as  to  officers 
or  airmen  of  the  air  force  attached  to  or  seconded  for  service  with  the 
regular  forces)  shall  be  amended  as  follows : 

Paragraphs  (a)  and  (b)  of  subsection  (2)  shall  be  omitted. 

The  following  paragraph  shall  be  substituted  for  paragraph  (c)  of  sub- 
section  (2)  : 

"  (cO  The  finding  and  sentence  of  any  general  court-martial  for  the  trial  of 
any  such  officer  or  airman  may  be  confirmed  by  His  Majesty  or  by  an  officer 
authorized  to  confirm  the  findings  and  sentences  of  general  courts-martial 
under  the  air-force  act,  and  hot  otherwise,  except  that  when  such  officer  or 
airman,  while  subject  to  this  act,  is  serving  beyond  the  seas  with  a  military 
force,  and  in  the  opinion  of  the  general  or  other  officer  commanding  that  force 
(such  opinion  to  be  stated  in  the  confirmation  and  to  be  conclusive)  there  is 
not  present  any  officer  authorized  to  confirm  the  findings  and  sentences  of 
general  courts-martial  under  the  air-force  act,  the  findings  and  sentences  may 
be  confirmed  by  a  general  or  other  officer  authorized  to  confirm  findings  and 
sentences  of  general  couris-martial  under  this  act." 

After  paragraph  (/)  the  following  paragraph  shall  be  inserted : 

*•  (g)  The  power  of  a  court-martial  to  inflict  on  an  officer  the  punishment  of 
forfeiture  of  seniority  of  rank  shall  include  power  to  inflict  a  punishment  of 
forfeiture  of  seniority  of  rank  in  the  air  force,  or  any  corps  or  unit  thereof, 
or  both." 

At  the  end  of  the  section  the  following  section  shall  be  inserted : 

"  17B-B.  In  the  applipation  of  this  act  to  officers  of  His  Majesty's  naval  forces 
who  are  subject  to  military  law,  the  power  of  a  court-martial  to  inflict  the  pun- 
ishment of  forfeiture  of  seniority  of  rank  shall  include  power  to  inflict  the  pun- 
i.Hhment  of  forfeiture  of  seniority  of  rank  In  the  navy." 

(2)  The  finding  and  sentence  of  any  court-martial  convened  before  the  com- 
mencement of  this  act,  under  section  179-A  of  the  army  act,  may,  after  that  date, 
be  confirmed  in  the  manner  provided  for  by  this  act. 

17.  In  paragraph  (e)  of  subsection  (2)  of  section  180  of  the  army  act  (which 
relates  to  the  application  of  the  army  act  to  His  Majesty's  Indian  forces),  after 
the  words  "  court-martial,"  there  shall  be  inserted  the  words  "  or  where  the 
case  is  dealt  with  summarily  under  the  provisions  of  this  act.  the  authority 
having  power  so  to  deal  with  the  case." 

18.  (1)  In  paragraph  (4)  of  section  190  of  the  army  act  (being  the  definition 
of  "officer  "),  after  the  words  "  or  part  thereof,"  where  they  occur  for  the  third 
time,  there  shall  be  inserted  the  following  words : 

"  It  also  Includes  any  officer  of  His  Majesty's  naval  or  air  forces  who  is  for 
the  time  being  subject  to  military  law." 

(2)  This  section  shall,  notwithstanding  anything  in  section  14  of  the  army 
annual  act,  1904,  come  into  operation,  both  within  the  British  Islands  and  else- 
where, on  the  passing  of  this  act. 

^tc.Z.  SdkedtOe— 


Aocommodation  to  be  provided. 


Lod(hig  and  attendance  for  soldier  where  meals  furnished 

Noildast  as  sped^ed  in  Part  I  of  the  sooond  schedule  to  the  Army  act. 
Dinner  as  so  specified 


Supper  u  so  specified 

Wb«re  no  meals  furnished,  lodj^g  and  attendance,  and  candles,  vinegar,  salt,  and 
tbe  ufe  of  fire,  and  the  necessary  utensils  for  omsing  and  eating  his  meat.  < 

oUble  room  without  foraee 

Lodging  and  attendance  lor  officer 


Maximum  price. 


Sixpence  per  night. 
Sixpence  each. 
One   shilling   and 

twopence  each. 
Fourpence  each. 
Sixpence  per  day. 

Sixpence  per  day. 
Two  shillings  per 
night. 


KoTE — An  offieershall  pay  for  his  food. 
132265—19— PT  5 2 
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Senator  Chamberlain.  Does  that  contain  all  that  would  ordi- 
narily be  termed  articles  of  war? 

Lieut.  Col.  RiOBY.  No,  sir.  You  have  to  take  with  that  these  rules 
of  procedure.  There  is  the  army  act;  with  these  amendments  of  1919 
printed  in  a  separate  pamphlet.  Then  with  that  you  have  to  take 
the  rules  of  procedure  and  the  King's  Regulations,  and  one  or  two 
separate  statutes.  Those  are  all  collected  in  what  they  call  the  Man- 
ual of  Military  Law.  The  last  edition  of  that  is  the  one  of  1914, 
which  Corel's  everything;  and  then  you  have  to  pick  out  from  the 
circulars  the  amendments  since  1914 — ^amendments  to  the  King's 
Regulations  and  amendments  of  the  rules  of  procedure. 

Senator  Chamberlain.  Have  you  those  so  that  you  can  submit 
them? 

Lieut.  Col.  RiGBY.  Yes. 

Senator  Chamberlain.  Would  you  not  like  to  have  him  leave  them 
with  us,  Senator? 

Senator  Warren.  Yes;  if  you  can  get  it  all  in  concrete  form,  so 
that  we  may  not  have  to  spend  a  great  deal  of  time  in  examining  it 
It  looks  as  if  it  were  rather  involved,  the  way  Col.  Rigby  states  it 
Please  get  it  in  the  shortest  form  you  can  for  us  to  examine.  I  think 
that  it  is  highly  important  that  we  have  access  to  it. 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  Rigbt.  I  think  I  might  make  a  compilation — in  fact,  I 
have  already  done  that  in  connection  with  my  report  which  I  am  get- 
ting up  for  the  judge  advocate  general — oi  the  regulations  on  the 
different  subjects. 

Senator  Chamberlain.  Of  course,  I  do  not  wish  to  interfere  now 
with  your  course  that  you  have  mapped  out  in  your  own  way  for 
addressing  this  committee,  but  I  am  anxious  to  ascertain  the  powers 
and  the  functions  of  the  judge  advocate  general  of  Great  Britain. 
You  say  that  he  was  formerly  an  executive  officer  and  later  that  func- 
tion was  changed  ? 

Lieut.  Col.  KiGBT.  No;  he  was  never  an  executive  officer;  but  in 
the  old  days  he  may  sometimes  have  been  treated  as  almost  so,  in 
practice,  up  to  1905. 

Senator  Chamberlain.  As  executive  officer,  he  exercised  the  power 
of  control  over  the  sentences  of  court-martial? 

Lieut.  Col.  Rigby.  The  difference  was  that  at  that  time  he  ten- 
dered his  advice  direct  to  the  Sovereign,  so  that  really  there  was  no 
higher  authority  to  check  it  over;  whereas  now  he  tenders  his  advice 
to  the  secretary  of  state  for  war  through  the  deputy  adjutant  gen- 
eral, and  it  is  checked  over  in  every  case  by  the  deputy  adjutant 
general. 

Senator  Chamberlain.  What  is  the  course  of  a  sentence  of  a  courts 
martial  in  Great  Britain  in  the  field?  Does  it  go  through  military 
channels  to  the  judge  advocate  general  of  Great  Britain? 

Lieut.  Col.  Rigby.  When  you  say  "  in  the  field,"  you  mean  outside 
of  the  United  Elingdom? 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  Rigby.  Because  they  make  a  distinction  in  that — be- 
tween the  United  Kingdom  and  outside. 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  Rigby.  Outside,  it  goes  to  the  confirming  authority, 
who  would  probably  be  the  commander  in  chief  of  the  particular 
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expeditionary  force,  although  not  necessarily;  that  is  fixed  by  the 
patent  or  warrant  issued  by  the  Crown;  but  it  would  probably  be 
the  commander  in  chief  of  the  expeditionary  force.  lie  would  be 
advised  by  the  deputy  judge  advocate  general  on  his  staff,  who  is  ap- 
pointed on  the  recommendation  of  the  judge  advocate  general. 

Senator  Chambeblain.  Is  he  a  civilian? 

Lieut.  Col.  BioBY.  No;  he  is  a  military  officer.  He  may  be  ap- 
pointed from  civil  life.  He  may  be  a  barrister,  appointea  to  that 
position,  but  he  is  given  military  rank. 

Senator  Chamderlain.  But  the  judge  advocate  general  appoints 
him  to  attend  each  court-martial  proceeding? 

Lieut.  Col.  RiGBY.  No;  not  the  depuW  judge  advocate  general; 
no,  sir.  I  am  speaking  of  the  review.  Ferhaps,  to  get  it  perfectly 
clear,  I  might  begin  with  the  history  of  a  case  and  trace  it  tlut)Ugh. 

Senator  Chambeblain.  Yes;  I  would  like  to  have  it. 

Lieut.  Col.  RiGBY.  If  you  will  allow  me,  before  I  do  that,  I  want 
to  say  just  a  word  more  about  the  course  of  the  proceeding  through 
the  deputy  adjutant  general's  office,  so  as  to  have  that  complete  at 
this  time. 

Senator  CHAMBEBUkiN.  Yes. 

Lieut.  Col.  RiQBY.  The  record,  after  being  reviewed,  with  the 
minute  containing  the  recommendation  of  the  judge  advocate  gen- 
eral, goes  to  Gen.  ChUds,  as  it  is  now ;  the  deputy  adjutant  general. 
He  always  carefully  and  personally  reviews  the  whole  recora,  reads 
the  whole  record.  What  he  says  is  that  he  has  the  very  highest  pos- 
sible respect  for  the  ability  of  Judge  Cassel — speaks  of  him  as  a 
brilliant  man,  even  said  to  me  once  in  conversation  that  he  considered 
Judge  Cassel  probably  the  foremost  living  military  lawyer — ^but 
nevertheless  he  feels  that  it  is  his  duty  to  himself  examme  the  records, 
for  two  purposes;  one,  because  he  feels  that  he  ought  to  examine 
them,  and  not  pass  them  blindly ;  and  the  other,  that  by  doing  that 
he  keeps  in  close  touch  with  the  discipline  of  the  Army,  and  he  thinks 
that  of  value. 

If  he  agrees  with  the  judge  advocate'  general,  then  it  is  passed  to 
the  secretary  of  state  for  war,  as  a  matter  of  course,  for  signature. 
If  he  disagrees  or  does  not  fully  concur,  he  usually  has  a  conference 
with  Judge  Cassel ;  they  get  together  and  see  whether  they  can  not 
agree.  If  they  can  not  agree,  then  it  is  referred  to  the  attorney 
general  for  his  opinion — at  present.  Sir  Frederick  E.  Smith — and 
they  usually  get  together  and  try  to  agree.  If,  however,  they  are 
unable  to  agree,  the  theory  is  that  the  opinion  of  the  attorney  general, 
rather  than  the  opinion  of  the  judge  advocate  general,  will  be  the  one 
that  will  guide  the  secretary  of  state  for  war,  on  the  theory  that 
the  judge  advocate  general  is  the  adviser  only  to  the  war  department, 
whereas  the  attorney  general  is  the  adviser  to  the  whole  Government. 

Senator  Chambeblain.  He  is  a  civilian  ? 

Lieut.  Col.  Ribby.  He  is  a  civilian,  also ;  but  the  ultimate  decision 
is  wholly  in  the  hands  of  the  secretary  of  state  for  war,  and  he  is 
not  bound  to  follow  the  advice  of  either  of  them.  He  may  do  as  he 
pleases. 

Senator  Chambeblain.  Yes. 

laeut  Col.  BiOBY.  Of  course^  in  almost  every  case  where  it  is 
purely  a  legal  question,  the  advice  of  the  judge  advocate  general  is 

followed.    There  has  been  one  class  of  cases  on  which  Judge  Cassel 
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and  Sir  Frederick  Smith  differed,  and  there  were  quite  a  number  of 
cases  of  that  class  which  came  up  during  the  war,  and  of  course  all 
of  those  went  in  that  way — that  is,  the  judge  advocate  general  was 
overruled  on  all  of  these  cases.  Outside  of  that  particular  class  of 
cases,  there  were  very  few  where,  on  legal  questions,  they  differed. 

Senator  Chamberlain.  Does  the  judge  advocate  general  assume 
the  right  to  reverse  a  decision  of  a  court-martial  ? 

Lieut.  Col.  Right.  The  Sovereign  has  the  power  to  quash,  as  it  is 
called,  at  any  tune ;  and  after  confirmation  the  judge  advocate  gen- 
eral may  advise  what  they  call  quashal.  That  may  come  up  better 
with  relation  to  tracing  a  case  through  the  courts  outside  of  the 
United  Kingdom,  because  that  is  the  kind  of  case  where  that  power 
more  often  comes  in.  In  the  United  Kingdom,  general  court  cases 
are  all  submitted  to  the  judge  advocate  general,  before  confirmation, 
because  the  Sovereign  is  usually  the  confirming  authority  for  general 
courts  within  the  British  Isles. 

Senator  Warren.  The  British  secretary  of  state  for  war  corre- 
sponds to  our  Secretary  of  War? 

Lieut.  Col.  RiQBY.  i  es,  sir.  The  present  secretary  of  state  for 
war  is  Winston  Churchill. 

Senator  Warren.  He  is  like  the  commander  of  the  army,  who  re- 
lies upon  the  military  authorities  here ;  and  I  presume  the  Sovereign 
there  would  rely  upon  the  military  authority  tnere. 

Lieut.  Col.  RiGBY.  Of  course,  Winston  Churchill  personally  signs 
without  asking  King  George  to  sign ;  in  most  cases,  at  least,  I  take  it. 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  RiQBY.  Now,  as  I  say,  the  general  course  within  the 
United  Kingdom  is  that  the  record  goes  directly  from  the  court  to 
the  judge  advocate  general. 

Senator  Chamberlain.  Does  that  mean  every  record  ? 

Lieut.  Col.  RiGBY.  Every  record  of  a  general  court  within  the 
United  Kingdom. 

Senator  Chamberlain.  Whether  of  an  enlisted  man  or  of  a  com- 
missioned officer? 

Lieut.  Col.  RiGBY.  Yes;  but,  of  course,  you  must  remember  that 
their  general  courts  are  practically  all  officers'  courts.  They  scarcely 
ever  use  general  courts  lor  any  other  cases  except  officers'  cases,  ex- 
cept that,  since  the  district  court  can  not  impose  the  death  sentence 
and  can  not  impose  penal  servitude  (that  is,  a  penitentiary  sentence), 
the  general  court  must  be  used  where  those  sentences  are  contem- 
plated. During  times  of  peace  the  general  court  is  practically  never 
used  except  for  officers'  cases;  because  in  time  of  peace  they  turn 
practically  all  civil  offenses  over  to  the  civil  courts  for  trial.  During 
the  war  there  have  been,  of  course,  some  serious  cases  where  it  was 
anticipated  that  the  death  sentence  would  have  to  be  imposed,  or  a 
sentence  of  penal  servitude;  but  outside  of  those,  they  sent  enlisted 
men  before  the  district  court. 

Senator  Chamberlain.  So  that  the  system  differs  radically  from 
ours,  in  time  of  peace,  in  that  infractions  of  law  on  the  part  of  en- 
listed men  are  turned  over  to  the  civil  courts  for  disposition? 

Lieut.  Col.  Rigby.  For  what  we  call  civil  crimes;  yes,  sir.  But 
that  is  not  restricted  to  enlisted  men.  They  would  turn  over  an  officer 
charged  with  a  civil  crime,  to  the  civil  courts. 

Senator  Cha3iberlain.  Like  larceny  or  embezzlement? 
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Lieut.  Ck)l.  Rigby.  Yes,  sir.  I  can  not  quote  now  the  statistics 
since  the  war  began,  because  of  the  confidential  character  in  which 
they  were  turned  over  to  me  by  the  British  authorities,  but  for  the 
nine  years  prior  to  the  war  I  have  examined  the  statistics,  from  1905 
to  1913,  inclusive;  and  there  were  but  12  general  courts-martial  held 
within  the  United  Kingdom  in  that  time,  an  average  of  only  one 
and  one-third  cases  per  annum ;  which  means,  of  course,  that  all  of  the 
work,  practically,  was  being  done  by  the  district  courts. 

Senator  Chambebi.ain.  That  is,  the  civil  courts  ? 

Lieut.  Col.  BiGBT.  No;  the  district  court  is  a  military  court,  too. 
It  is  the  court  that  corresponds  in  a  way  to  our  special  court ;  but 
it  may  punish  with  confinement  up  to  two  years.  They  held  on  an 
average  about  3,800  district  courts-martial  every  year  during  that 
time,  when  they  were  holding  only  one  and  one-third  general  courts 
per  annum.    I  am  talking,  now,  about  within  the  United  Kingdom. 

Senator  Warren.  And  both  within  the  army  ? 

Lieut.  Col.  RiGBY.  Yes;  and  both  within  the  army. 

Senator  Chamberlain,  Do  you  know  how  many  cases  were  decided 
bv  the  civil  courts  ? 

Lieut.  Col.  RiGBY.  No,  sir. 

Senator  CHAMBERiiAiN.  But  that  differs  essentially  from  our  sys- 
tem, where  the  military  courts,  even  in  time  of  peace,  have  jurisdic- 
tion of  all  those  things. 

Lieut.  Col.  Rigby.  It  is  rather  a  difference  of  policy  and  practice 
than  of  law;  because  their  military  courts  would  have  the  power, 
with  some  limitations  as  to  the  gravest  crimes,  to  try  these  offenses 
by  soldiers.  But  in  practice,  they  do  not.  They  turn  over  every- 
thing that  they  can  in  time  of  peace  to  the  civil  courts. 

Xow,  of  a  general  court  outside  of  the  United  Kingdom,  the  record 
goes!,  as  I  said,  to  the  general  commanding,  for  conlirmation. 

Senator  Chamberlain.  That  is,  cases  against  officers? 

Lieut.  Col.  Rigby.  Yes,  sir;  of  course,  any  general  court.  Of 
course,  the  general  court  is  used  outside  of  the.  Ignited  Kingdom 
just  as  within. 

At  the  general  court,  whether  sitting  in  the  United  Kingdom  or 
outside  of  the  United  Kingdom,  wherever  the  general  court  sits, 
there  is  attached  to  it  a  judge  advocate.  I  mignt  say,  to  be  per- 
fectly correct,  that  what  I  am  saying  does  not  necessarily  apply  to 
India.  There  is  a  separate  judge  advocate  general  in  India,  who 
functions  separately. 

Senator  Chamberlain.  We  do  not  care  so  much  about  that. 

Lieut.  Col-  Rigby.  I  will  omit  India,  then. 

Senator  Chamberlain.  The  judge  advocate  is  appointed  by  the 
judge  advocate  general  ? 

Lieut.  Col.  Rigby.  Within  the  United  Kingdom, 

Senator  Chamberlain.  He  attends  these  general  courts  outside  of 
the  United  Kingdom  ? 

Lieut.  Col.  Rigby.  Outside  of  the  United  Kingdom  the  commander 
in  chief  appoints  the  judge  advocate.  Within  the  United  Kingdom 
the  judge  advocate  would  be  appointed  by  the  judge  advocate  gen- 
eral on  the  recommendation  of  the  convenmg  authority. 

Senator  Chamberlain.  He  attends  all  courts  outside  of  the  United 
Kingdom? 
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Lieut.  Col.  EiGBY.  At  every  general  court,  whether  in  France  or 
elsewhere  abroad,  or  in  the  United  Kingdom,  there  is  a  judge  advo- 
cate.   We  might  call  him  a  trial  judge  advocate  for  distinction. 

Senator  Chamberlain.  He  is  not  a  member  of  the  court? 

Lieut.  Col.  RiGBY.  He  is  not  a  member  of  the  court. 

Senator  Chamberlain.  He  does  not  participate  in  the  trial? 

Lieut.  Col.  Rigby.  He  does  not  participate  in  the  trial;  no,  sir: 
that  is,  he  is  not  a  member  of  the  court. 

Senator  Chamberlain.  He  simply  advises  the  court  as  to  the  ad- 
missibility of  evidence  ? 

Lieut.  Col.  Rigby.  Yes,  sir.  Now,  the  history  of  that  is  this.  Of 
course,  the  trial  judge  advocate  arose  out  of  an  officer  who  was  sub- 
stantially the  same  as  our  judge  advocate;  because  if  you  go  back 
to  the  tune  when  we  took  the  old  1774  articles,  and  practically 
adopted  them  in  1776,  they  then  contemplated  the  kind  of  trial 
judge  advocate  who  was  also  a  prosecutor. 

Senator  Chamberlain.  The  systems  were  the  same? 

Lieut.  Col.  Rigby.  The  same,  substantially. 

Senator  Chamberlain.  They  modified  theirs,  and  ours  remain  the 
same  until  now. 

Lieut.  Col.  Rigby.  Theirs  remained  the  same  until  in  1829,  and  in 
1829  an  act  was  passed  permitting — not  requiring,  but  permitting— 
the  appointment  of  a  separate  prosecutor  and  providing  that  where 
such  a  prosecutor  was  appointed,  in  those  cases  the  judge  advocate 
should  not  prosecute,  but  should  limit  himself  to  advising  the  court. 
That  left  a  double  system  running.  That  continued  until  1860,  if 
I  remember  correctly.  I  am  quite  sure  it  was  1860  or  1861.  During 
that  time  there  was,  of  course,  a  great  deal  of  discussion,  and  in 
I860  or  1861  the  act  was  further  amended  forbidding  the  judge  ad- 
vocate from  prosecuting  in  any  case,  which  left  him  as  simply  the 
adviser  to  the  court ;  and  as  the  law  has  stood  since,  and  in  the  form 
it  now  stands,  he  is  the  adviser  to  the  court  and  is  required  to  have 
substantially  the  same  qualifications  as  to  impartiality  as  a  member 
of  thtf  court.  He  may  be  a  civilian  or  he  may  be  an  officer.  I  have 
attended  general  court  trials  where  a  civilian  was  sitting  as  judge 
advocate,  and  I  have  attended  general  court  trials  where  an  Army 
officer  was  sitting  as  judge  advocate;  but  in  any  event  he  would  be 
a  man  skilled  in  the  law. 

Senator  Chamberlain.  He  rules  on  questions  of  law  and  upon  the 
admissibility  of  evidence  and  acts  as  general  adviser  to  the  court? 

Lieut.  Col.  Rigby.  It  is  not  accurate  to  say  that  he  rules.  He  does 
not  do  that.  His  powers  and  duties  in  that  regard  are  fixed  by 
rule  103  of  the  Rules  of  Procedure,  which  is  not  long,  and  I  might 
perhaps  read  it  here. 

Senator  Warren.  You  may  do  so. 

Lieut!  Col.  Rigbt  (reading) : 

POWERS  AND  DUTIES  OF  JUDGE  ADVOCATE. 

103.  The  powers  and  duties  of  a  judge  advocate  are  as  foUows : 

(A)  The  prosecutor  and  the  accused,  respectively,  are  at  all  times,  after  the 
judge  advocate  Is  named  to  act  pn  the  court,  entitled  to  his  opinion  on  any 
question  of  law  relative  to  the  charge  or  trial,  whether  he  is  in  or  out  of  court, 
subject,  when  he  is  in  court,  to  the  permission  of  the  court. 

(B)  At  a  court-martial  he  represents  the  judge  advocate  general. 
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(C)  He  is  responsible  for  informing  the  court  of  any  in  formality  or  irregu- 
larity in  the  proceedings.  Whether  consulted  or  not,  he  will  inform  the  con- 
vening officer  and  the  court  of  any  informality  or  defect  in  the  charge  or  in 
the  constitution  of  the  court,  an^  will  give  his  advice  on  any  matter  before 
the  court. 

(D)  Any  information  or  advice  given  to  the  court  on  any  matter  before  the 
court  will,  if  he  or  the  court  desire  it,  be  entered  in  the  proceedings. 

(E)  At  the  conclusion  of  the  case  he  will,  unless  both  he  and  the  court  con- 
sider it  unnecessary,  sum  up  the  evidence  and  give  his  opinion  upon  the  legal 
bearing  of  the  case  before  the  court  proceed  to  deliberate  upon  their  finding. 

(F)  Upon  any  point  of  law  or  procedure  which  arises  upon  the  trial  which 
lie  attends,  the  court  should  be  guided  by  his  opinicm,  and  not  overrule  it, 
except  for  very  weighty  reasona  The  court  are  responsible  for  the  legality 
of  their  decision,  but  they  must  consider  the  grave  consequences  which  may 
result  from  their  disregard  of  the  advice  of  the' judge  advocate  on  any  legal 
point.  The  court  in  following  the  opinion  of  the  Judge  advocate  on  a  legal 
[joint  may  record  that  they  have  decided  in  consequence  of  that  opinion. 

Hi)  The  judge  advo<*ate  has,  equally  with  the  president,  the  duty  of  taking 
care  that  the  accused  does  not  suffer  any  disadvantage  in  consequence  of  his 
position  as  such  or  of  his  ignorance  or  incapacity  to  examine  or  cross-examine 
witnesses  or  to  make  his  own  evidence  clear  or  intelligible,  or  otherwise,  and 
may  for  that  purpose,  with  the  permission  of  the  court,  call  witnesses  and  put 
questions  to  witnesses  which  appear  to  him  neceissary  or  desirable  to  elicit  the 
truth. 

(H)  In  fulfilling  his  duties  the  judge  advtxmte  will  be  careful  to  maintain 
an  entirely  impartial  position. 

ITiat  clefine>>  his  ))osition.  and  it  defines  it,  I  think,  fairly,  as  it 
actually  is  in  practice. 

Senator  Chamberlain.  That  differs  from  our  Judge  Advocates 
(Tcneral  in  that  the  practice  as  to  the  Judge  Advocat<i  General  in  our 
Aimy  has  grown  to  be  that  he  is  a  man  who  represents  the  (tov- 
emrnent? 

Lieut.  Col.  RiGBY.  You  said  "Judge  Advocate  General,"  Senator. 
You  meant  the  judge  advocate. 

Senator  Ciiambem^mn.  Yes. 

Lieut.  Col.  RiGBY.  It  does.  Our  judge  advocate  is  exi>ected  to 
prosecute,  and  also  to  some  extent  to  represent  the  accused.  It  is, 
of  course,  very  difficult  to  hold  those  two  positions  fairly,  balancing 
the  two  interests;  and  in  reviewing  the  records  of  cases,  one  can 
not  help  but  be  struck  by  that.  Some  judge  advocates  go  to  one 
extreme  and  are  too  favorable  to  the  accused,  and  others  go  to  the 
other  extreme  and  are  practically  prosecuters. 

Senator  Chamberlain.  The  gi*ave  consequence  of  that  is  that  if 
a  court  disobeys  the  advice  of  the  judge  advocate  in  Great  Britain 
he  subjects  himself  to  civil  damages,  doe3  he  not? 

Lieut.  Col.  RiGBY.  No;  that  is  putting  it  a  little  stronger  than  it 
should  be.  The  accurate  way,  I  think.  Senator,  to  state  that,  is,  that 
in  case  an  action  for  damages  is  brought,  if  the  court  is  able  to  sa^ 
that  it  did  follow  the  advice  of  the  judge  advocate  in  acting  as  it 
did,  that  may,  in  a  doubtful  case,  be  a  protection  to  them. 

Senator  CHAMBEMiAiN.  Otherwise,  they  incur  the  risk  of  a  judg- 
ment? 

Lieut.  Col.  RiGBY.  That  is,  if  they  do  not  follow  his  advice,  in  that 
case,  the  failure  to  follow  the  advice  is  not  anything  one  way  or  the 
ofter;  whereas  it  may  be  a  shield  to  them  if  they  can  show  that 
Q^y  foUowei  his  advice. 

Senator  Chambeblain.  Have  you  finished  with  that  regulation? 

Lient.  Col.  Rioby.  I  have  finished  with  that. 
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Senator  Chamberlain.  Go  right  along. 

Lieut.  Col.  RiGBY.  As  I  see  it,  the  difference  between  the  judge 
advocate  under  that  regulation,  and  the  proposed  trial  judge  advo- 
cate under  Senate  bill  64,  is  that  the  British  judge  advocate  does  not 
by  his  rulings  bind  the  court  at  all.  He  is  only  an  adviser  to  the  court. 
While  the  court  are  to  listen  to  his  advice,  and  are  cautioned  not 
to  overrule  it  except  for  very  weightv  reasons,  still  the  power  re- 
sides in  the  court,  and  not  in  the  judge  advocate;  and  a  court,  of 
course,  composed  whollv  of  army  omcers;  so  that,  in  the  last  analysis, 
it  is  the  military  men,  the  Army  officers,  who  have  the  power,  advised 
by  the  impartial  lawyer  attached  to  the  court. 

Furthermore,  the  British  court  imposes  its  own  sentence,  instead 
of  simply  making  a  finding  and  letting  the  judge  advocate  impose 
the  sentence,  as  is  proposed  in  Senate  bill  64;  and  the  British  judge 
advocate  has  no  power  to  in  any  way  approve,  or  to  approve  only 
partly,  or  to  disapprove,  the  finding  of  the  court — has  no  jurisdiction 
similar  to  that  of  a  reviewing  authority,  or  of  a  civilian  judge.  He 
has  no  office  of  that  kind,  at  all.  And  he  has,  of  course,  no  power  to 
impose  sentence. 

Then,  the  British  judge  advocate  has  no  power  to  suspend  or  modify 
a  sentence,  such  as  is  proposed  to  be  given  to  the  judge  advocate  bv 
Senate  bill  64. 

Senator  Chamberlain.  They  usually  follow  his  advice,  though,  do 
they  not  ? 

Lieut.  Col.  RiGBY.  Undoubtedly  thev  usually  follow  his  advice; 
but  the  decision  lies  with  the  military  officers  of  tjie  court  and  not  with 
the  lawyer  who  is  the  adviser.  Pardon  me,  Senator,  for  interrupting 
you. 

Senator  Chamberlain.  Before  leaving  that :  Where  is  there  lodged, 
anywhere  in  the  militarv  system  of  jurisprudence,  the  appeal  juris- 
diction?   Is  there  anything 

Lieut.  Col.  RiOBY.  You  are  speaking  of  the  British  system  ? 

Senator  Chamberlain.  Yes;  of  the  British  system. 

Lieut.  Col.  RioBY.  Nowhere;  any  more  than  with  us;  except  that 
there  is  a  practice  which  you  might  call,  in  effect,  a  kind  of  appellate 
jurisdiction.  There  is  nowhere  in  the  statutes  or  in  the  regulations 
any  appellate  jurisdiction  provided  for;  but,  in  practice,  petitions 
are  entertained  bv  the  War  Office,  really  at  anv  time  after  a  con  vie- 
tion.  A  man  may  petition,  or  his  relatives  or  anybody  may  petition 
for  him,  and  that  petition,  if  it  involves  any  legal  questions,  as  it  usu- 
ally will,  is  turned  over  to  the  Judge  Advocate  General  for  examina- 
tion ;  and,  in  that  case,  Judge  Cassel  says  in  his  statement  here  that 
he  will  again  review  the  record  in  the  same  way  as  if  it  were  coming 
up  as  an  original  case,  although  he  has  reviewed  it  before;  and  will 
tender  a  recommendation,  if  he  thinks  one  ought  to  be  tendered,  to 
the  Sovereign,  through  the  secretary  of  state  for  war. 

Senator  Chamberlain.  Does  that  take  in  the  general  courts  only, 
or  does  it  take  in  the  minor  courts  also? 

Lieut.  Col.  RiGBY.  Yes ;  any  petition  will  be  examined ;  and  he  has 
the  power,  because  the  Sovereign  of  England  has  the  full  power  to 
quash ;  so  that  there  is,  in  effect,  a  kind  of  appellate  power  there. 

Senator  Chamberlain.  To  quash  or  to  modify  ? 

Lieut.  Col.  Rioby.  Yes;  to  do  anything  with  it. 
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Senator  Warren.  How  does  the  power  of  the  commander  in  chief 
compare  with  that  of  the  President  of  the  United  States  to  veto  or 
quash  and  set  aside,  as  they  call  it? 

Lieut.  Col.  RiGBY.  The  power  of  the  President  of  the  United  States 
is  limited  to  clemency,  after  the  sentence  has  once  been  finally  ap- 
proved, and  confirmed,  if  confirmation  be  necessary. 

Senator  Warren.  To  pardon  ? 

Lieut.  Col.  RiGBY.  To  pardon. 

Senator  Warren.  Or  to  a  partial  reduction  of  the  sentence  ? 

Lieut.  Col.  RiGBY.  Yes;  whereas  the  British  Sovereign  may  exer- 
cise, really,  by  what  is  called  "  quashal,"  an  appellate  power,  and 
wipe  the  whole  thing  out. 

Senator  Chamberlain.  Where  is  the  appellate  power  under  our 
system  ? 

Lieut.  Col.  Rigby.  Of  that  kind,  there  is,  of  course,  no  appellate 
authority  after  the  final  confirmation  of  the  judgment. 

Senator  Chamberlain.  By  the  commanding  officer? 

Lieut.  Col.  Rigby.  By  the  commanding  officer ;  if  he  has  power  to 
finally  confirm,  or  by  the  department  commander,  or  by  the  Presi-  * 
dent,  as  the  case  may  be,  in  those  cases  which  require  additional 
confirmation- 
Senator  Chamberlain.  So  that,  as  I  understand  it,  there  is  really 
no  appellate  power  \ested  in  anyone,  here,  under  our  system? 

Lieut  CoL  Rigby.  Not  in  the  sense  of  a  power  exercised  after  the 
replar  review  is  finished  and  the  sentence  has  been  finally  approved 
and  confirmed ;  and  at  the  request  or  petition  or  appeal,  if  you  please, 
of  the  accused.  We  have,  under  our  reviewing  powers  and  confirm- 
ing powers,  a  system  of  what  has  been  called  automatic  review, 
under  which  every  general  court-martial  record  is  reviewed,  and  I 
may  say  carefully  reviewed,  by  lawyers  attached  to  the  staff  of  the 
reviewing  authority,  and  then  in  the  ofiice  of  the  judge  advocate 
eeneral.  But  that  is  a  different  thing,  perhaps,  from  what  would 
be  strictly  called  appellate  power. 

Senator  Chamberlain.  Does  the  judge  advocate  general,  even 
after  these  cases  have  been  reviewed,  assume  to  exercise  any  power 
over  the  sentence  except  a  revisory  power,  except  in  cases  where  there 
is  an  entire  lack  of  jurisdiction,  or  there  have  been  errors  in  the  trial  ? 

Lieut.  Col.  KiOBY.  Of  course  where  there  has  been  entire  lack  of 
jurisdiction,  we  can  recommend  setting  the  proceedings  aside,  just 
^  can  the  British  judge  advocate  general,  and  in  any  case,  so  far 
as  the  judge  advocate  general  is  concerned,  there  is  not  much  dif- 
ference, really,  between  our  judge  advocate  general  and  the  British 
judge  advocate  general;  because  the  British  judge  advocate  general, 
like  our  judge  advocate  general,  simply  recommends  and  advises 
the  Secretary  of  State  for  War,  or  the  conmianding  general;  just  as 
<jur  judge  advocate  general  recommends  to  and  advises  the  Secre- 
tary of  War  or  the  President,  or  the  commanding  general,  as  the 
case  may  be.  I  think  really  that  our  power  is  qmt  analogous,  and 
its  method  of  exercise  is  quite  analogous,  to  that  of  the  British  judge 
advocate  general,  in  the  review.  His  powers  are  advisory,  and  ours 
are  advisory.  I  have  submitted  to  you  the  forms  of  the  minutes  that 
they  use.  They  are  in  the  shape  of  recommendations.  Ours  are 
recommendations-    The  Secretary  of  State  for  War  in  Great  Britain 
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is  not  bound  to  follow  the  recommendations  of  the  judge  advocate 
^neral.  The  Secretary  of  War,  the  President,  and  the  command- 
ing general,  as  the  case  niay  be,  are  not  bound  to  follow  the  recom- 
mendations of  our  judge  aavocate  general. 

Senator  Chamberlain.  They  usually  do  in  both  countries? 

Lieut.  Col.  RiOBY.  They  usually  do  in  both  countries,  and  there 
is  usually  not  much  difference  between  the  percentages  in  which  tht*y 
follow  them  in  the  two  countries.  Perhaps  the  percentage  is  a  little 
higher  there,  but  it  is  almost  unanimous  with  us. 

I  made  some  investigations  as  to  those  figures  last  winter,  at  the 
direction  of  the  Judge  Advocate  (leneral ;  and,  as  I  remember  it.  it 
ran  that  something  about  98  j)ei*  cent  of  the  recommendations  of  the 
Judge  Advocate  General  for  reversal  or  modification — anything  of 
that  kind — had  been  followed,  both  by  the  Secretary  of  War  ami 
the  conunanding  generals,  with  us.  t  do  not  want  to  attempt  to 
speak  accurately,  but  it  is  around  about  that  figure.  Practically 
always,  they  follow  the  recommendations. 

Senator  Chamberlain.  You  were  going  to  illustrate  the  procee«l 
iiigs  over  there  by  the  progi*ess  of  a  case,  fi-om  step  to  step. 

Lieut.  Col.  Rigby.  Yes;  and  speaking  of  the  general  court  iu  tlir 
field — because  in  the  field  and  at  war  the  general  court  is  a  thing 
that  was  but  little  used — ^I  would  rather  use  the  field  genenil  court. 
which  is  the  court  that  is  used  very  largelv.  It  is  the  usual  trial 
court  for  the  Army  outside  of  the  Tjnited  Kingdom,  in  time  of  war. 
The  field  court  has  all  of  the  powers  of  the  regular  general  couit. 
It  is  appointed  in  instances  where  the  officer  with  the  power  to  c*m- 
vene  a  general  court  finds  that  it  is  not  practicable  to  appoint  a 
full  general  court;  and,  therefore,  he  appoints  a  field  court.  The 
field  court  may  consist  of  any  number  of  officers,  from  three  (3)  up. 
It  usually  consisted,  during  the  late  war,  of  three  (3)  and  some 
times  of  five  (5).  In  emergency  it  might  have  but  two  members, 
but  then  it  could  not  impose  death  nor  penal  servitude. 

Senator  Chamberlain.  All  commissioned  officers? 

Lieut.  Col.  Rigby.  All  commissioned  officers.  Since  Septeml^er, 
1916,  they  got  into  the  habit  of  attaching  to  the  field  courts  an  addi 
tional  meinber  whom  they  called  the  "specially  qualified  member.' 
who  was  a  lawyer,  and  was  a  member  of  a  bodv  of  officers  which 
they  created  in  September,  1916 — lawyers,  called  ''court-martial 
officers." 

Senator  Chamberlain.  They  were  independent  of  the  judge  advo- 
cate that  accompanied  the  field  court? 

Lieut.  Col,  Rigby.  No  judge  advocate  accompanies  the  field  court 
at  all.  Senator;  and  it  was  to  fill  that  gap  in  serious  and  difficult  and 
complicated  cases  that  this  habit  grew  up  of  appointing  an  addi- 
tional member  of  the  court.  So  that,  during  the  latter  part  of  tho 
war,  when  a  general  appointed  a  field  court  of,  say,  three  officers,  he 
would  also  appoint  a  fourth  member,  an  officer  who  was  a  court- 
martial  officer — ^that  is,  a  lawyer.  These  court-martial  officers  were 
appointed  under  a  circular.  I  think  I  have  a  copy  of  that  little  cir- 
cular here.  It  is  a  war  office  letter.  That  was  issued  in  September, 
1916,  by  the  war  office. 

Senator  Chamberlain.  You  can  just  insert  that  in  the  record. 

Senator  Warren.  Yes. 
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Lieut  Col.  BioBY.  I  wanted  tp  find  it,  if  I  could. 

Senator  Warren.  It  is  just  a  general  order? 

Lieut  Col.  RiGBY.  It  is,  in  effect,  a  general  order.  It  is  what  they 
call  a  "  War  Office  Letter  of  Instruction  " ;  but  it  is  the  same  thing 
as  a  general  order  of  our  War  Department 

Senator  Warren.  If  you  have  it,  you  may  insert  it  later. 

Lieut  Col.  RiGBY.  Yes;  I  have  it,  and  will  read  it  in  a  few 
moments.  But  under  that  order  this  corps  of  court-martial  officers 
was  established,  and  as  it  finally  came  into  practice,  perhaps  after 
some  little  time  in  practice,  they  attached  two  of  those  officers,  as  a 
rule,  to  every  division.  They  would  use  one  of  them  as  a  staff  judge 
advocate  and  use  the  other  one  as  this  additional  member  of  the  field 
court 

Senator  Chamberlain.  Were  they  civilians? 

Lieut  Col.  RiOBY.  They  were  appointed  from  civil  life,  just  in 
about  the  same  way  that  our  temporary  judge  advocates  were  ap- 
pointed to  the  Judge  Advocate  General  s  department. 

Senator  Warren.  But  they  were  commissioned? 

Lieut  Col.  RiOBY.  They  were  commissioned  and  were  given  field 
rank  usually.  They  used  them  at  home,  also,  by  the  way,  as  presi- 
dents of  district  courts-martial,  and  as  general  legal  advisers  to  the 
commanding  generals.  In  a  division  there  would  be  appointed,  as 
with  us,  quite  a  number  of  field  courts — ^their  field  courts  correspond- 
ing to  our  general  courts  in  active  service  at  the  front.  Then  one 
court-martial  officer  would  be  appointed  as  the  additional  member 
of  each  of  those  field  courts  within  that  division.  He  was  not  re- 
quired, and  was  not  expected,  to  be  present  at  every  session  of  each 
court  of  which  he  was  a  member;  but  the  regulations,  which  were 
finally,  after  some  fluctuation,  compiled  in  a  "circular  memoran- 
dum "  gotten  out  August  1,  1918,  provided  that  no  case  of  a  serious, 
difficult,  or  complicated  nature  should  be  tried  without  the  presence 
of  that "  specially  qualified  member  "  of  the  court,  the  court-martial 
officer;  but  the  little  ordinary  cases  of  absence  without  leave  and 
the  ordinai-y  run  of  little  stuff  the  court  would  try  without  his 
presence. 

The  commanding  ^neral — the  convening  authority,  of  course 
usually  advised  by  his  staff  judge  advocate  in  practice— directed 
what  cases  this  "  specialfy  qualified  member  "  should  sit  in  at  and 
should  attend.  I  have,  for  instance,  in  my  files,  a  telegram — ^that 
shows  the  w»y  it  was  gi&nerally  done — ^received  by  the  court-martial 
officer  in  the  Cologne  district,  directing  him  to  be  present  on  such  and 
sadi  a  day  at  such  and  such  a  town  for  the  trial  of  a  case. 

Senator  Chamberlain.  Did  those  courts  try  enlisted  men? 

Lieut.  Col.  RiGBY.  They  tried  enlisted  men  and  officers. 

Senator  Chamberlain.  It  was  practically  the  only  court? 

Lieut  Col.  RxoBT.  Not  quite  thatj  but  it  was  the  court  that  tried 
a  great  deal  more  than  a  big  majority  of  the  cases  during  the  war, 
outside  of  the  United  Kingdom.  There  were  some  general  courts 
convened  in  France,  but  not  very  many. 

Now,^  at  trials  where  that  additional^  member  was  present,  the 
i^gulations  provided  that  he  should  advise  the  court  on  legal  ques- 
tions, in  the  same  manner  and  with  the  same  effect  as  their  judge 
Advocate  at  their  general  courts* 
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Senator  Chamberlain.  Under  rule  103? 

Lieut.  Col.  RiGBY.  Under  rule  of  procedure  103 ;  so  that  he  acted 
in  a  dual  capacity.  He  was  an  ordinary  member  of  the  court  and 
voted  as  a  member  of  the  court,  but  on  legal  questions  he  advised  the 
court,  the  other  members  being  free,  under  rule  103,  to  follow  his 
advice  or  not,  but  being  warned  not  to  disregard  his  advice  on  a 
legal  point  except  for  weighty  reasons. 

Senator  Chamberlain.  The  others  being  lawyers  or  not? 

Lieut.  Col.  Rigby.  Probably  not.    They  were  Army  officers. 

Now,  that  system  is  said  to  have  worked  very  well.  You  will  see, 
in  looking  over  Judge  CassePs  statement,  that  they  think  very  highly 
of  it;  and  Judge  Cassel  expected  to  recommend  it  to  their  court- 
martial  committee  as  a  thing  to  be  adopted  as  a  permanent  thing 
in  the  British  Army.  The  "  specially  qualified  member  "  of  the  court 
acted  exactly  the  same  as  their  judge  advocate,  except  that  he  did  not 
sum  up  in  open  court.  Being  a  member  of  the  court,  that  would 
seem  unnecessary,  and  as  a  matter  of  practice  he  did  not  do  it.  I 
think,  balancing  between  the  two  plans  of  the  judge  advocate  who  is 
not  a  member  of  the  .court  and  or  the  "speciallj^  qualified  member'' 
who  is  a  member  of  the  court.  Judge  Cassel  is  rather  inclined  to 
favor  the  plan  of  the  judge  advocate  not  a  member  of  the  court. 

You  will  see  in  the  statement  that  Judge  Cassel  makes  that  he  recog- 
nizes that  some  arguments  can  be  made  on  both  sides ;  but,  balancing 
them,  his  mind  inclines  rather  that  way,  that  is,  toward  the  judge 
advocate.  But,  in  any  event,  as  to  the  plan  of  having  this  body  of 
court-martial  officers  attached  to  the  Army,  they  say  it  has  worked 
well  in  practice ;  and  it  seems  to  be  the  opinion  of  officers,  practically 
the  opinion  of  every  one  that  I  have  talked  with,  that  it  ought  to  he 
in  some  way  or  other  perpetuated  and  made  a  permanent  part  of 
their  military  system.    Was  there  something  further  on  that? 

Senator  Chamberlain.  No  ;  I  think  not. 

Senator  Warren.  If  you  have  come  to  a  pause,  let  me  ask  you 
this:  Take  these  Army  officers  that  are  educated  at  West  Point; 
what,  if  any,  law  course  do  they  take? 

Lieut.  Col.  Biobt.  Of  course,  I  have  no  personal  knowledge  of 
that. 

Senator  Warren.  Perhaps  I  might  put  the  question  in  another 
way.  Is  there  an  appreciable  difference,  in^your  judgment,  as  shown 
in  these  trials,  in  the  knowledge  of  law  of  officers  who  have  been 
graduated  from  West  Point  and  of  those  who  have  gone  in  from 
civil,  life? 

tieut.  Col.  Rigby.  I  should  not  say,  Senator,  that  I  could  discern, 
in  i-eading  the  records,  any  difference  as  to  knowledge  of  law.  I 
think  it  is  fair  to  say  that  one  can  see  something  of  a  difference  as 
to  the  mental  attitude,  one  might  say  the  sureness  with  which  they 
sit  in  the  saddle.  In  other  words,  as  it  seems  to  me,  a  good  many  of 
the  judges  in  courts-martial  without  experience  are  not  very  sure  of 
themselves,  and  are  a  little  inclined — well,  to  put  it  that  way,  to 
"  pass  the  buck."  I  have  in  mind  a  particular  case  that  I  remember 
when- 1  was  reviewing  officers'  cases,  where  an  officer  was  charged 
with  being  absent  without  leave.  I  think  he  was  gone  five  or  six 
days.  The  circumstances  were  that  he  was  directed  to  be  av^ay  for 
a  day  or  two.  He  was  just  reporting,  and  they  had  hot  quarters  for 
him  and  sent  him  away  temporarily,  and  he  was  taken  down  with  the 
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"  flu  " — it  was  while  there  was  that  epidemic  of  "  flu  " — and  was  sick 
in  bed.  He  was  sick,  I  suppose,  was  the  reason,  but,  at  any  rate,  he 
did  not  take  the  trouble  to  have  anybody  telephone,  and  no  report  was 
made  of  the  cause  of  his  absence,  and  he  came  back  five  or  six  days 
late.  He  was  charged  with  absence  without  leave,  and  was  tried. 
The  court,  of  course,  could  have  given  him  any  sentence,  from  a 
reprimand  up.  They  gave  him  the  heaviest  sentence  possible,  dis- 
missal from  the  Army;  and  then  turned  around,  and  every  one  of 
them  joined  in  a  recommendation  of  clemency.  Now,  the  only  way 
that  I  could  understand  that  at  all,  was  that  those  men  simply  did 
not  know  what  ought  to  be  done,  and  they  were  giving  the  heaviest 
sentence  possible,  thinking  it  could  then  be  cut  down  to  what  was 
right,  forgetting  that  it  had  to  go  clear  up  to  the  President,  through 
all  the  machinery. 

Senator  Warren.  There  is  nothing  in  the  law  requiring  that  kind 
of  a  sentence  ? 

Lieut.  Col.  RiGBY.  Nothing  at  all.  It  was  simply  one  of  those 
foolish  sentences,  because  the  men  did  not  know  what  to  do. 

Senator  Warren.  Another  question  along  the  same  line :  Have  you 
observed,  in  the  course  of  your  service,  differences  as  to  severity  or 
leniency  in  the  courts  predominated  over  by  those  fresh  from  civil 
life  and  those  in  the  Army — ^those  longer  experienced,  perhaps? 

Lieut.  Col.  RiGBY.  No ;  unless  one  could  deduce  that  irom  the  sta- 
tistics. It  is  pretty  hard  to  tell ;  but  it  is  true  that  for  one  reason 
or  another  during  the  progress  of  the  war  the  sentences  were  getting 
heavier,  and,  of  course,  it  is  also  true  that  the  number  of  I^gular 
Army  officers  sitting  on  the  courts  was  necessarily  progressively  get- 
ting smaller  in  proportion  as  the  Army  increased  in  numbers.  Ju)w, 
whether  those  two  things  are  connected,  and  how  far  they  may  be 
connected,  I  would  not  have  any  way  of  judging. 

Senator  Warren.  Another  question :  In  selecting  the  court,  it  may 
or  may  not  have  been  in  the  mind  of  the  commanding  officer  to  have 
a  part  of  the  court  made  up  of  experienced  officers  and  the  rest  from 
civilian  life.  Were  the  courts  generally  made  up  of  both  elements, 
or  was  there  an  absence  of  such  intent,  and  were  the  courts  made  up 
just  as  they  happened  to  be? 

Lieut.  Col.  KioBY.  I  could  not  answer  that  question,  except  from 
general  observation. 

Senator  Warren.  That  is  what  I  want. 

Lieut  CoL  Rigby.  It  seemed  to  me,  from  what  I  could  observe, 
that  in  the  earlier  part  of  the  war  that  was  true.  Of  course,  later  on 
most  of  the  regular  men  were  overseas,  and  the  courts  here  at  home 
were  necessarily  made  up  almost  exclusively  of  temporary  officers.  My 
own  experience  in  reviewing  records  has  been  on  this  side.  I  have 
not  reviewed  any  records  overseas,  so  that  I  would  not  be  able  to 
know  how  that  was  after  they  got  over  there. 

Senator  Warren.  They  are  all  here  now. 

Lieut.  Col.  Rigby.  Yes;  they  are  all  here  now,  and  of  course  dur- 
ing the  latter  part  of  last  year,  during  the  time  I  was  reviewing  rec- 
ords here  at  home,  there  were  very  few  Regular  Army  officers  here  at 
all  to  put  on  the  courts. 

I  was  going,  then  to  pass  to  the  French  system  as  to  the  composi- 
tion of  the  court,  unless  there  was  something  further  on  the  British 
system. 
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Senator  Chamberlain.  Before  you  pass  from  that:  The  records 
of  all  these  general  courts  were  made  by  stenographic  reports  ? 

Lieut.  Col.  RiQBT.  Of  the  general  courts,  jres,  sir.  And,  by  the 
the  way,  I  have,  if  it  should  interest  you,  copies  of  quite  a  number 
of  records  that  were  given  to  me  by  the  British  Judge  Advocate 
General's  office  and  others,  as  samples  of  the  way  they  do  it. 

Senator  Chamberlain.  Do  you  have  printed  records? 

Lieut  Col.  RiGBY.  No,  sir;  they  are  typewritten.  I  forgot  a  little 
what  I  was  goin^  to  do  with  them.  I  was  going  to  trace  the  history 
of  a  field  general  court  case  for  you. 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  RiGBY.  I  have,  for  instance,  here,  a  printed  verbatim 
copy  of  two  field  general  court  records.  These  happen  both  to  be 
cases — ^both  of  them  are  actual  cases — ^that  were  presented  in  the 
course  of  the  testimony  before  the  British  Court-Martial  Committee, 
and  this  particular  document  has  been  released  by  Judge  Cassel 
from  the  confidential  status,  so  that  I  am  permitted  to  show  it  to 
you. 

Senator  Chamberlain.  Why  could  we  not  put  that  into  the  rec- 
ord? 

Lieut.  Col.  RiGBY.  That  could  go  right  in  the  record ;  that  shows 
just  how  they  do  it. 

Senator  Chamberlain.  If  it  is  released  from  confidence,  we  would 
like  to  have  it  go  in  the  record. 

Senator  Warren.  Let  it  be  inserted  here. 

(The  document  referred  to  is  here  printed  in  full  in  the  record, 
as  follows:) 

Form  fob  Assembly  and  I*rocekding8  of  Field  General  Couri'-Mabtial  (a). 

PKOCBaCDINOS. 

At  Chateau  CJombreux,  Tournan,  this  6th  day  of  September,  1914.  [If  troag^ 
are  on  active  service.] 

Whereas  it  appears  to  ine,  the  undersigned,  an  officer  in  oommand  of 

Army  Corps,  on  active  service,  tliat  the  person  named  in  the  annexed  schedule, 
and  being  subject  to  military  law,  has  emmiitted  tlie  offenses  In  the  said  sched- 
ule mentioned. 

And  I  am  of  opinion  that  it  is  not  practicable  that  such  offenses  should  be 
tried  by  an  ordinary  general  court-martial. 

I  hereby  convene  a  field  general  court-martial  to  try  the  said  person,  and  to 

consist  of  Col.  J.  K.,  president,  O.  C.  Army  Corps  troops;  Capt.  L.  M., 

Regiment;  Lieut.  N.  O., Regiment. 

(Signed)            H.  L.  Smith-Dobrien, 
General  Commanding Army  Corps. 

First  witness,  C.  D.,  being  duly  sworn,  states :  At  Tournan  on  6th  September, 
1914,  about  8.15  a.  m.,  I  was  in  search  of  my  bicycle  which  I  had  lost;  and 
from  information  received  I  went  toward  the  Medlin  and  found  there  the 
accused  here  present  before  the  court,  dressed  in  civilian  clothes.  I  asked 
him  what  he  was  doing,  he  answernl  "  I  have  lost  my  Army  and  I  mean  to 
get  out  of  it,"  or  words  to  that  effect.    I  asked  him  where  his  clothes  were  and 

what  regiment  he  belonged  to.     He  said,  "the  Regiment/*     I  searched 

him  and  found  on  him  the  book  which  I  produce.  I  conducted  him  to  the  place 
where  he  thought  he  had  left  his  clothes,  rifle,  and  cartridges.  We  found  his 
clothes  in  a  woodshed,  the  rifle  and  cartridges  were  missing.  I  took  him  to 
the  Mairie  and  gave  him  up  to  the  French  police.  I  also  produce  his  uniform, 
which  is  marked ^ Regiment 

Question  by  the  accused:  Did  I  say  I  wanted  to  get  out  of  it,  or,  that  I 
wanted  to  find  my  way  out  of  it? — ^A.  He  said  "  I  have  had  enough  of  It,  I 
want  to  get  out  of  it,  and  this  is  how  I  am  doing  It" 
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The  accused  declines  to  further  cross^xamlne  this  witness,  who  withdraMrs. 

Setwid  witness.  Captain  E.  F.,  Regiment,  being  duly  sworn,  states: — 

When  I  arrived  at  Chateau  Combreux,  near  Tournan,  on  tlie  morning  of  the 
6tli  September,  1914,  I  received  a  telegram  (which  I  produce)  and  an  order 
10  go  to  the  farm  of  Mons. ,  Rue  du ,  Tournan,  and  arrest  a  de- 
serter.   I  ol>eyed  and  then  went  to  the  Mairie,  and  was  given  the  uniform  and 

Active  Service  pay-book  of  Private  A.  B., Regiment.    The  uniform  was 

marked  ^itli  his  number.  I  took  over  the  man  and  handed  him  to  the  Provost- 
Marshal.  The  man,  the  accused  here  present,  was  dressed  in  plain  clothes, 
just  as  he  is  now,  as  well  as  I  can  remember,  or  perhaps  he  had  a  ooat  on. 
I  asked  hini  why  he  had  run  away.  He  answered  that  he  left  his  bivouac  this 
nioming  and  remembered  nothing  more. 

Tlie  accused  declines  to  cross-examine  this  witness,  who  withdraws. 

The  prosecution  is  closed. 

The  accused,  No. ,  Private  A.  B., Regiment,  has  no  witnesses  to 

call,  but  elects  to  give  evidence  on  oath,  and  states  after  being  duly  sworn: 
1  came  out  of  bivouac  with  my  regiment  this  morning ;  we  halted  on  the  side 
of  the  road.  I  fell  out  on  the  right  to  ease  myself.  The  regiment  went  on 
before  I  was  finished.  I  went  on,  but  could  not  find  them ;  got  strolling  about ; 
went  down  into  a  farm,  lay  down  in  an  empty  house,  and  have  a  slight  remem- 
brance of  putting  some  civilian  clothes  on,  but  do  not  remember  exactly  what 
happened  until  the  man  came  down  to  arrest  me.  I  was  coming  back  then  to 
see  if  I  could  find  my  clothes  and  my  regiment,  but  I  was  taken  to  the  police 
station  before  I  could  get  back.  When  I  was  asked  by  the  man  who  arrested 
roe  who  I  was  I  answered  him  at  once  and  told  him  who  I  was.    . 

Orf)S5-examlned  by  the  prosecutor  (A.  P.  M., Army)  : 

Q.  Why  did  you  say  to  C.  D.  you  "  wanted  to  get  out  of  it  and  that  was  how 
you  were  doing  it,"  or  words  to  that  eflPect? — A,  When  he  came  to  me  I  told 
Mm  that  I  was  trying  to  get  out  of  it,  meaning  that  I  had  lost  my  way — ^wanted 
to  get  out  of  the  place  in  which  I  was  and  wanted  to  rejoin  ray  regiment.  I 
can  not  say  why  I  was  in  civilian  clothes. 

The  court  is  cleared. 

COPY  OF  TELEGKAM  FBODUCED  BY  C  F. 

Civilian  reports  an  English  deserter  in  plain  clothes  at  the  farm  of  M. 

,  Rue  du ,  Tournan.    Can  you  deal? 

(Signed)  R.  C.  Q. 

Exhibit  IT,  the  A.  B.  64  of  the  accused  is  attached  to  the  proceedings. 

• 

I  certify  that  the  above  court  assembled  on  the  6th  day  of  September,  1914, 
ind  duly  tried  the  person  named  in  the  said  schedule,  and  that  the  plea,  finding, 
and  sentence  in  the  case  of  such  person  as  stated  in  the  tliird  and  fourth  col- 
nmns  of  that  schedule, 
Slg:Ded  this  6th  day  of  September,  1914. 

J.  K., 

Colonel,  O.  C, Army  Corps  Troops, 

President  of  the  Court-Martial, 

I  have  dealt  with  the  findings  and  sentences  in  the  manner  stated  in  the  last 
colamn  of  the  at>ove  schedule,  and,  subject  to  what  I  have  there  stated,  I 
hereby  confirm  the  above  findings  and  sentences;  and  I  am  of  opinion,  with 
Inference  to  the  sentences  of  summary  punishment  mentioned  in  the  schedule, 
that  imprisonment  can  not,  with  due  regard  to  the  public  service,  be  carried 
into  execution. 

(And  I  am  of  opinion  that  it  is  not  practicable,  having  due  regard  to  the 
public  service,  to  delay  the  cases  for  confirmation  by  any  superior  qualified 
wthority.) 

Signed  this day  of 19—. 

H.  L.  Smith-Dobbien, 
Oeneral,  Commanding Corps, 

OOUKIS-UABTIAL. — ^FORM   OF  DBCLASATION  OF  KILITASY  EXIGENCIES  OB  THE  NECE8- 
8ITIK8  OF  DI8CIPLINB  UNDEB  BITLE  OF  PBOCEDXJBE  104. 

^  my  opinion  [military  exigencies,  namely]  proximity  of  the  enemy  reiider 
U  inexpedient  to  observe  the  provisions  of  rules  4  (C),  (D),  and  (B)  5,  8. 
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13,  14,  on  the  trial  of  No. 


Private  A.  B., 


Regiment,  by  field  general 


court-martial  assembled  pursuant  of  my  order  of  the  6th  of  September,  1914. 
Signed  at  Tournan,  this  6th  day  of  September,  1914. 

H.  L.   SMrTH-DORRIEN, 

Oeneralf  Cammcmding Army  Corpt. 

Subject  to  what  I  have  stated  in  the  last  column  of  the  schedule,  I  hereby 

confirm  the  sentence  of  death  in  the  case  of  No.  ,  Private  A.  B.,  — 

Regiment. 

Signed  this  6th  day  of  September,  1914. 


J.  D.  P.  French,  Field  Marshal 


Schedule. 


Name  of  alleged 
offender. 


No.  ,  Private 

A.  B., Regt. 


Offense  charged. 


When  on  active  serv- 
ice, deserting  His 
Majesty's  service. 


Flea. 


Not  guilty 


Findlnf ,  and  if  can- 
viqtoa,  sentence. 


Guilty.     To    suffer 
deatti  by  being  shot. 


How  dealt  with  by 
CQKiflnning  officer. 


Canfinned. 


J.  D.  P.  Frekch, 
Field  MarthaL 
OfmrntrndaHih  CMf 


H.  L.  Smith-Dobsi£:x, 
Oeneralf  Commanding Corpi. 

Sentence  executed  at  7.7  a.  m.  on  the  8th  September,  1914. 

J.  C.  MONTEITH, 

Captain,  A.  P.  M,, Division. 


H.  L.  Smith-Dobbien,  General, 

Commanding Army  Corps,       Commanding 


Convening  Officer, 


MEDICAL  CEBTIFICATE. 


I  have  this  day  examined  No. 


-,  Private  A.  B., 


7.15  a.  m.,  8.9.14. 
J.  K.,  Colonel^ 
-  Army  Corps  Troops, 
PresidenI, 


Regiment,  and  fiod 


him  in  sound  mental  and  bodily  health,  fit  to  undergo  imprisonment  with  or 
without  hard  labor. 

E.  L.  Moss, 
Captain,  R,  A.  M,  C. 
6th  September,  1914- 

M.  O.  Headquarters, Army  Corps,  Chateau  Cambreux. 

J.  K.,  Colonel, 

Commanding Army  Corps  Troops, 

President,  F.  G.  C.-Jf. 

Corps. 

A.  483,  8.9.14.    I  have  to  inform  you  that  the  sentence  on  Private  A.  B., 

Regiment,  was  carried  out  at  7.7  a.  m.  this  morning.  Certificate  from  the 
Provost-Marshal,  who  carried  out  the  sentence,  is  attached,  and  the  proceeding)* 
of  the  F.  G.  C.-M.  are  also  returned  herewith. 

W.  H.  Andexson.  IAe%U.  Colonel. 
A,  A.  and  Q.  M.  G. 
Division.     10.20  p.  m.,  8.9.19.    Kindly  acknowledge  safe  receipt. 


Headquabters, 


Division. 


In  accordance  with  orders  I  have  the  honor  to  state  that  I   interviewed 

Headquarters,  Infantry  Brigade,  and  in  the  presence  of  the  C.  of  E. 

clergyman,  I  read  out  the  sentence  of  death  to  Private  A.  B., Rejcim*^"^* 

at  6.22  a.  m.,  on  the  8th  September,  1914.    I  arranged  place  of  burial.  Firin? 
ftnd  burial  parties  were  found  by  O.  C, Regiment. 

In  the  presence  of  one  company  of  the and  the Regiments,  I 

promulgated  and  carried  the  sentence  into  effect  at  7.7  a.  m.    Death  was  in- 
stantaneous. 

J.  C.  MoNTEiTK,  Captain. 

1.15  a.  m.,  H.9.J/t.  'A.  P.  M.,  — ■ Diriaion. 
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Pbovost  Mabshal. 

A.  4T2.    Reference  carrying  out  of  death  sentence  on  Private  A.  B., 

Regiment 

(1)  Explain  to  G.  O.  C, Brigade,  that  he  la  asked  to  arrange,  as  this 

Brigade  Qroup  Is  marching  last 

(2)  Prisoner  to  be  given  about  three-quarters  of  an  hour — after  he  Is  in- 

formed of  sentence — ^with  a  clergyman. 

(3)  Burying  parly  can  remain  behind. 

<4)  Carrying  out  of  sent^ice  to  be  as*public  as  convenient. 
(5)  Certificate  that  sentence  has  been  carried  out. 

y.  W.,  lAeui.  Ookmel, 
5 JO  a.  m„  8J9JJi,  A.  A.  and  Q,  M.  G. 

A2 
BsiGADnai  Genebai^ 

Infantry  Brigade. 

A.  471,  September  8.    The  proceedings  of  F.  G.  0.-M.  on  Pvt.  A.  B., Begl- 

ment,  are  forwarded  herewith.  The  lieutenant  general  would  like  you  to  ar- 
range for  the  death  sentence  to  be  promulgated  and  carried  out  at  once,  as 
publicly  as  convenient.    The  proceedings  herewith  to  be  returned. 

W.  H.  Anderson,  lAeut.  Colonel, 
A.  A.  and  Q.  M.  O., Divi9i4m, 

CouLOMMiEBS,  5  a.  m.,  8*9JH, 
To  The  Adjutant  General,  G.  H.  Q. 
B.  11^, Corps. 

I  submit  the  proceedings  of  a  F.  G.  C.-M.  on  No.  00000,  Private  A.  B.,  of  the 
—  Regiment,  for  desertion  in  the  face  of  the  enemy  for  confirmation  by  the 
commander  In  chief. 

H.  L.  Smith-Dorbien,  General, 

Commanding Corps. 

6th  September,  19U. 

Herewith  the  proceedings  of  the  F.  G.  0.-M.  and  certificate  of  sentence  car- 

riert  out,  on  Private  A.  B., Regiment 

Granville  Smfth,  Colonel  and  Q.  M.  O., 

for  O.  O.  C. Army  Corps. 

9th  September,  19U. 

B. 

This  will  be  promulgated  in  Army  Orders. 
J.  A.  G. 

Passed  to  you,  the  necessary  extracts  having  been  taken. 

B.  W.  Childs,  Major,  Z>«  A.  A.  Q. 

G.  H.  Q.,  9.9.1Ji. 

D.  J.  A. 

Forwarded.    Word  "  confirmed  "  has  been  added. 

Granvuxe-Sicith,  Colonel, 

for  D.  A.  Q.  M.  O., Army  Corps. 

2Stk  September,  19U. 


AwrxANT  General, 

General  Headquarters,  London, 

A.  G's.  CMyS880  of  3.11.18. 

The  proceedings  of  F.  G.  C.-M.  in  the  case  of  No. ,  Private  A.  B., 

Regiment,  are  returned  herewith  as  requested. 

A  certificate  that  the  finding  and  sentence  have  been  promulgated  has  been 
entered  on  page  3  of  A.  F.  A.  3. 

F.  B.  Merbiman,  Major,  D.  A.  A.  4., 
for  Oeneral  Commanding  -—  Army. 
H.  Q., Army,  15.11J8. 

132285— 19— PT  5—8  ' 
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Abmt  a. 


With  reference  to  your  CMyi5055,  of  4.11.18,  Proceedings  of  F.  G.  C.-M.,  In 

the  case  of  No. ,  Private  A.  B., Regiment,  are  returned  herewith,  the 

sentence  having  heen  carried  out  on  7.11.18. 

J.  W.  Oldiield,  Major, 

for  Major  General  Commanding CorpM, 

1SJ1J8. 
(30RP8  A. 

Proceedings  of  field  general  court-martial  in  the  case  of  No. ,  Private 

A.  B., Regiment,  are  returned  herewith. 

The  sentence  was  carried  out  on  the  7th  Inst 

A.  E.  J.  Wilson,  lAeut.  Coionel, 

for  Major  General  Commanding DvoMon. 

11J1J8, 

DEATH  CEBTIFICATE. 

I  certlfjr  tliat  No.  ,  Private  A.  B.,  Regiment,  was  executed  by 

shooting  at  on  November  7,  1918,  at  6.29  a.  m.     Death  was  instan- 
taneous. 

H.  W.  Babbeb,  Captain,  R.  A.  M.  C. 
D.  A.  P.  M.. 

Division. 

The  commander  In  chief  has  ordered  tliat  the  sentence  of  death  in  the  case  of 

No. ,  Private  A.  B., Regiment,  be  put  into  execution. 

The  sentence  will  be  carried  out  at  dawn  on  November  7, 1918. 

P.  R.  Robertson,  Major  General, 

Commanding Divinon. 

6J1J8. 

Division. 


I^^or  information  and  necessary  action. 

Pr(weedings  to  be  returned  to  this  office  after  promulgation. 

J.  W.  Oldfield,  Major, 
D,  A.  A.  O. Corpi. 

Army,  CM.  15055. 

—  Ck>RP8  A. 


1.  The   proceedings   of   field   general    court-martial   held    for  "the    trial  of 

No. ,  Private  A.  B., Regiment,  are  forwarded  herewith  for  necessary 

nctlon,  the  conmiander  in  chief  having  confirmed  the  sentence  of  death. 

2.  Please  have  the  Instructions  contained  on  page  26  of  Circular  Memorandum 
on  Courts-Martial,  S.  S.  412b,  Part  III,  para.  68,  complied  with  and  the  proceed- 
ings returned  to  this  office  after  promulgation. 

3.  Division  have  been  notified  direct  by  wire. 

F.  B.  Mebriman,  Major, 

D.  A,  A.  O., Artny. 

H.  Q., Army,  4.11.18. 

General  Officer  Coumandinq, Army. 

In  confirmation  of  my  telegram  No.  A  (b)  3  of  to-day. 

Please  note  that  the  commander  in  chief  has  confirmed  the  sentence  in  tfae 

case  of  No. ,  Private  A.  B., Regiment. 

The  return  of  the  proceedings  direct  to  this  office  after  promulgation  is 
requested. 

R.  T.  Kinner  Williams,  Captain, 

for  Adjutant  General 
G.  H.  Q.,  S.11J8. 

Army,  Cm.  15055. 

Adjutant  General, 
General  Headquartera 

(Through  Deputy  Judge  Advocate  General.) 

Proceedings  of  Field  General  Court-martial,  held  for  the  trial  of  No.  OOOOO, 

Private  A.  B., Regiment,  are  forwarded  herewith. 

I  recommend  that  the  sentence  be  put  into  execution.    A  very  had  case. 

J.  Byno,  General, 

Commanding Army. 

H.Q.  Army,  SO.10.18. 
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A.G. 
For  sobmtaloii  to  the  Commander  in  Chief. 

R.  P.  Hills,  Major ^ 

for  D,  J.  A.  Q. 
SOJOJS. 


Abut,  A. 


Forwarded. 

I  recomBMUd  that  the  sentence  be  carried  out    The  crime  was  detihenta 
and  no  eaccoaa  is  possible.  i 

C  D.  8hir%  lAeui,  Geiiarair 

Cowmumdinp Corp«. 


Reference  proceedings  of  F.  G.  C.-M.  herewith  attached,  on  No.  00000,  Pri- 
vate A.  B., Regiment  I  consider  that  the  crime  was  deliberately  com- 
mitted, and  can  find  no  extenuating  circumstances  in  the  case,  further  than 
that  thejaccused  has  served  In  France  for  more  than  two  years.  I  recommend 
that  the  extreme  penalty  be  carried  out. 

P.  R  RoBKBTSON,  Major  Cfeneral, 

Commanding Division, 

B.  B.  F.,  26J0J8. 


Division,  A. 


Reference  attached  A.  F.  A.  3,  in  the  case  of  No.  00000,  Private  A.  B., 

Regiment. 

Private  A.  B.  is  being  handed  over  by  O.  C. Division  lieoeption  Camp^ 

to  A.  P.  M.,  vide  attached  copy  of Division  A.  R.  109  of  22.10.18. 

Private  A.  B.  has  served  continuously  in  the  B.  E.  F.,  16.7.16. 

I.  Commanding  oflQcer's  opinion  of  character  from  a  fighting  point  of  view. 
Attached,  marked  "  A." 

II.  Discipline  of  Iwttalion.    Very  good. 

III.  Commanding  otRcer^s  opinion  as  to  dellb)erate  nature  of  crime.    Attached 
marked  "  B." 

IV.  I  recommend  that  the  extreme  penalty  be  carried  out  for  the  following 


<a)  Private  A.  B.*s  action  was  delil)erata 

(b)  He  has  previou.sly  attempted  to  desert  unssccessfully.     See  C.  0.*s  re- 
mark, 25.10.18. 
ic)  He  Is  worthless  as  a  swldler. 

id)  During  an  action  he  deliberately  abandoned  his  comrades. 
ic)  His  example  is  a  disgraceful  one. 

J.  M.  HoFB,  Brigadier-Oenerah 

Commanding Infantry  Brigade. 

tkJOM, 

To Infantr>'  Bripade. 

Reference  my  previous  memo.  My  reason  for  stating  Private  A^.  B.'s  deser- 
tion was  deliberate  is,  that  this  was  the  second  occasion  within  two  days,  that 
Private  A.  B.  had  come  away  from  the  line  without  permission.    Two  days  prior 

to  the  date  on  which  he  was  charged,  he  had  made  his  way  back  to 

Bdielon  without  permission  and  been  sent  np  by  the  quartermaster.  This,  to- 
gether with  the  man's  record^  induced  me  to  form  the  opinion  I  have  already 
stated. 

W.  Gibson,  lAeat,  Cokma^ 

Commanding ReglmmU* 

tSJOJS. 

(Signed)  J.  M.  Hops, 

Brigadier  General,  Commanding Infantry  Brigade, 

Convening  Officer. 

(Signed)  2.  A.,  Major,  Preaidmt, 
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"A" 

Regt.  eO. 

To Infantry  Brigade. 

Reference  S.  C.  99,  of  20.10.18. 

I.  No. ,  Private  A.  B.  has  not  got  a  good  record  In  this  battalion.   His 

fighting  value  is  nil. 

III.  I  have  very  little  knowledge  of  this  man,  but  I  have  questioned  several 
officers,  and  In  their  opinion  his  deserting  was  deliberate.  When  I  remanded 
him  for  court-martial  I  considered  his  case  one  of  delil>erate  desertion.  I  am 
still  of  that  opinion. 

W.  Gibson, 

Lieutenant  Colonel,  Commanding Regiment. 

28.10.18. 


Certified  that  No. 
by  me  to-day. 


25.10.18. 


-,  Private  A.  B., 


Regiment,  has  been  taken  oyer 


J.  B.  HOLI>SWOBTH, 

Captain,  D,  A.  P.  Jf., Division. 


FoK^f  FOR  Assembly  and  Proceedinqs  of  Fiefj)  General  Court-Martial  os 

Active  Service. 

proceedings. 

On  active  service,  this  6th  day  of  October,  1918. 

Whereas  it  appears  to  me,  the  undersigned,  an  officer  in  command  of 


Infant r>'  Brigade,  on  active  service,  that  the  person  named  in  the  annexed 
schedule,  being  subject  to  military  law,  has  committed  the  offense  in  the  said 
schedule  mentioned. 

And  whereas  I  am  of  the  opinion  that  it  Is  not  practicable  that  such  offense 
should  be  tried  by  an  ordinary  general  court-martial. 

I  hereby  convene  a  field  general  court-martial  to  try  the  said  person,  and  to 
consist  of  the  officers  hereunder  named. 

Maj.  Z.  A., Regiment,  president. 

Capt.  V.  M., Regiment. 

Capt.  B.  C,  C.  M.  O., Corps,  H.  Q. 

(Signed) 


Brigadier  General,  Commanding 


Schedule, 


J.  M.  Hope, 
Infantry  Brigade, 
Convening  Officer. 


Number,  rank, 
oame,  and  unit 
of  accused. 


No.   ,  Private 

A.  B.,  —  Regi- 
ment. 


Offense  chained. 


AA 


A,  section  4  (7): 
"Misbehaving  be- 
foce  the  enemy  in 
such  a  manner  as  to 
show  cowardice." 

AUemative  ckarffe. 


AA 


A,  section  12  (1): 
'<D(MertingHlsMi4- 
esty's  service." 


Plea. 


Not  guilty. 


Not  guilty. 


Findinc  and,  if  oon- 
viotea,  sentence. 


Not  guilty. 


Guilty. 
Death. 
Opinion  unanimous. 


How  dealt  with  by 
confinning  officer. 


Reserved. 

J.  M.  HoPB, 
Brigadier  Oenenal.ooD- 
manding  —  Innntry 
Brigade. 
CoDflnned. 
D.  Haio, 

Field  Ufli^- 
3d  November,  1918. 


Trial  of  No. 


-,  Private  A.  B., 


Regiment. 


Prosecutor :  Captain  D.  E., Regiment. 

Accused's  friend ;  Lieutenant  F.  G., Regiment. 
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PROSECUTION. 

First  witness,  No. ,  Sergeant  H.  I., Kegiuieut,  sworn,  states : 

On  the  night  of  tlie  2d  September,  1918,  the  battalion  was  preparing  to  make 

an  attack  from on  ,    The  accused  was  present  at  the  assembly 

iwint  On  reaching  our  objective,  I  called  the  roll  and  the  accused  was  absent 
I  did  not  see  the  accused  again  until  he  was  brought  up  at  orderly  room  at 
I  can  not  remember  the  date ;  it  was  about  seven  or  eight  days  later,  I 


think.   The  l>attalion  made  the  attack  on 
Not  cross-examined. 
Not  cross-examined  by  the  court. 
R  P.  83  (6)  complied  with. 

Second  witness,  No. ,  Private  J.  K., Regiment,  sworn,  states: 

On  the  night  of  the  2d  September,  1918,  during  the  advance  from to 

-,  I  was  in  charge  of  a  Lewis  gun  team.    The  accused  was  attache<l  to  my 


?un  team.  During  the  advance  we  halted  a  short  while  in  some  shell  holes. 
There  the  accused  dumped  his  haversack,  mess  tin,  and  oil  sheet.  We  got  the 
order  to  take  our  final  objective,  but  the  accused  hung  back.  On  reaching  our 
final  objective,  the  accused  was  missing.  I  never  saw  him  again  until  he  was 
liefore  the  colonel.  I  should  think  it  was  about  three  weeks  after.  The  aroused 
was  never  with  my  team  from  the  time  he  went  away.  There  was  practically 
DO  opposition  to  our  advance.  There  were  only  a  few  Qerman  patrols  knocking 
about.   We  took  one  prisoner.    There  was  no  firing  on  us  whatever. 

Cross-examined. — I  did  not  speak  to  accused  when  he  dumped  his  kit. 

Not  cross-examined. 

Not  cross-examined  by  the  court. 

R.  P.  83  (6)  complied  with. 

Third  witness.  Lieutenant  L.  M., Regiment,  sworn,  states : 

At  11  a.  m.  on  the  3d  September,  1918,  I  was  at ,  echelon  of  my  bat- 
talion at .    I  saw  the  accused.    I  aske<l  him  what  he  was  doing  there ;  in 

consequence  of  his  reply  I  placed  him  under  arrest. 

Not  cross-examined. 

Not  cross-examined  by  the  court. 

R  P.  83  (6)  complied  with. 

DEFKNSE. 

The  accused  declines  to  make  any  statement  in  his  defense. 

AFTER  FIKDING. 

The  prosecutor.  Captain  D.  E., Regiment,  duly  sworn,  states : 

I  produce  certified  true  copy  of  A.  P.  B.  122,  relating  to  the  accuseil. 

(Copy  marked  X,  signed  by  president  and  attached  hereto.) 

Not  cross-examined. 

The  accused  calls  no  witnesses  to  character. 

The  accused  in  mitigation  of  punishment,  states : 

I  joined  the  Army  in  early  1915.  I  was  discharged  in  England  as  unfit.  I 
rejolDed  the  Army  in  the  beginning  of  1916.  I  came  out  in  March.  1916.  I 
have  served  In  this  country  since  1916.    I  am  23  years  old.    Not  marrletl. 
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• 

I  certify  that  the  above  court  assembled  on  the  19th  day  of  October,  1918, 
and  duly  tried  the  persons  named  In  the  schedule,  and  that  the  plea,  finding, 
and  sentence  in  the  case  of  each  such  person  were  as  stated  in  the  third  aiid 
fourth  columns  of  that  schedule. 

I  also  certify  that  (1)  the  members  of  the  court,  (2)  the  witnesses,  were 
duly  sworn. 

A.  F.  W.  3996  has  been  handed  to  the  accused  by  me. 

S.  S.  412  (6)  was  before  the  court. 

Signed  this  19th  day  of  October,  1918. 

Z.  Au, 
Major,  President  of  the  Court-Martwl 

I  have  dealt  with  the  findings  and  sentences  in  the  manner  stated  in  the 
last  column  of  the  Schedule,  and,  subject  to  what  I  have  there  stated,  I  hereby 
confirm  the  above  findings  and  sentences. 

Signed  this  25th  day  of  October,  1918. 

J.  M.  Hope, 

Brigadier  Qeneral,  Commanding Infantry  Brigade, 

Confirming  Officer. 


Promulgated  and  extracts  taken  in  the  case  of  No. ,  Private  A.  B., 

Regiment. 

(Dated)  6-11-18  at  7.45  p.  m. 

(Signed)  J.  E.  Holds wobth. 

Captain,  D.  A,  P,  M,, Division, 

Sentence  duly  carried  out  at at  6.29  a.  m.  on  7-11-18. 

(Signed)  J.  E.  Holds  wobth. 

Captain,  D,  A,  P.  M„ Division, 

Extracts  taken  9-11-18. 

W.    6lB80N% 

9-4-18.  LieiU   Col.,  Commanding  Regiment, 

Lieut.  Col.  RiGBY.  I  also  have  now,  and  want  to  put  in,  if  I  may, 
this  war  office  letter  of  September,  1916,  creating  the  body  of  court- 
martial  officers.  It  is  war  office  letter  No.  1852,  entitled  "Officers 
attached  to  certain  formations  for  duty  in  connection  with  courfc?- 
mai*tial,  etc."  And  also  a  table  prepared  in  the  office  of  the  British 
Judge  Advocate  General,  showing  the  normal  progress  of  a  case 
through  their  different  couils-martial. 

Senator  Warren.  Let  that  go  in. 

(The  letter  and  table  referred  to  are  here  printed  in  full  in  tlie 
record  as  follows:) 

1852. — Officers  attached  to  certain  formations  for  duty  in  connection  icith 
courts-martial,  etc: 

1.  Approval  has  been  given  for  the  attachment  to  the  staff  of  certain  forma- 
tions of  an  officer  for  duty  in  connection  with  courts-martial.  List  of  forma- 
tions printed  as  Appendix  159  to  these  Instructions. 

2.  The  appointments  are  of  a  temporary  nature  and  the  officers  appointed  vill 
be  seconded  from  their  units  and  will  receive  extra-duty  pay  at  the  rate  of 
26.  per  diem. 

3.  The  duties  of  this  officer,  who  should  be  a  barrister  or  solicitor  and  well 
acquainted  with  military  law,  will  be  to  assist  and  advise  the  commander  of 
the  formation,  to  which  he  is  attached,  on  all  matters  in  connection  with  coiirt*!- 
martial,  including  the  reviewing  of  the  proceedings,  as  also  any  other  questions 
of  military  law  which  may  arise.  When  a  court-martial  is  being  convened  in 
a  case  which  appears  to  present  unusual  difficulty,  the  officer  attached  for 
court-martial  duties  may,  if  available,  be  detailed  as  a  member  of  the  court. 

4.  It  is  to  be  distinctly  understood  that  this  officer  is  not  a  staff  officer  and 
is  not  entitled  to  wear  staff  distinctions. 

5.  The  names  of  officers  whom  it  is  desired  should  be  appointed  will  be 
forwarded  by  the  G.  O.  C.  in  C.  of  each  command  to  the  war  office  without 
delay,  and  will  be  considered  with  others. 

6.  A  report  should  reach  the  war  office  from  the  G.  Os.  C.  in  0.  by  the  14th 
February,  1917,  stating  whether  there  is  Justification  for  the  continuance  of 
these  appointments. 
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Spechnen  statement  of  events  from  commission  of  offence  to  tHal  and 

promiulffation. 


Dftte. 


1st,  IfoDday... 
2Dd,  Tuesday. 


Srd.Wedoesday 


R.  C.  M. 


4th,Thaisday.. 

5tb,  Friday 

6th,8atioday.. 


rth,  Sunday. 


^h,  MoDday. 


^.Towday. 


10th,  Wednes- 
day. 


lltb,Thi2XBday. 
I2Ui,  Friday.., 


13th,  Satoiday 
14Ui,Sanday  ..I 


Offence  oommitted. 
Accused  comfln^d. 

Commanderoffniard 
sends  cuaid  report 
and  dbarge  to  or- 
deriv  room  early 
in  tbe  morning. 
O.  C.  Coy.  makes 
preliminary  inves- 
tigatioD  before  C. 
O.'s  orderly  room. 
CO.  investigates 
charge,  and,  unless 
he  deals  with  case 
summarily,  re- 
mands accused  for 
C.  M.  Adjutant 
takes  summary  of 
eridenoe. 

C.  O.  si^is  charge 
sheet.  Adjutant 
warns  accused  for 
trial  at  least  18 
hours  before  court 
is  to  assemble. 
R.  CM.  convened 
in  bn.  orden. 

R.  C  M.  assembles. 
President  sends 
proceedings  to 
C.O. 

C.  O.  confirms  pro- 
ceedings. 


Proceedings  promul^ 
gated. 


D.  C  M. 


As  for  R.  CM.. 
As  for  R.  CM.. 


C  O.  signs  charge 
sheet  and  makes 
application  for 


Ai>plicatlan  received 
in  brigade  office. 


D.  C  M.  convened 
in  brigade  orders 
for  Monday,  8th. 

Accused  warned  for 
trial  at  least  24 
hours  belbre  court 
assembles. 

Dies  non 


D.  C  M.  assembles. 
President     sends 
prooeediius  to  con- 
arming  officer. 


Proceedings  received 
by  confirming 
officer,  who  con- 
firms them  and 
sends  them  to  O. 
Cunit. 

Proceedings  received 
by  O.  C  unit  and 
promulgated. 


O.  C  M. 


As  for  R.  C  M 

AsforR.  C  M 


As  for  I>.  C  M 


Application  received 
in  brigade  office. 
Forwarded  to  divi- 
sional commander. 

Application  received 
In  divisional  office. 
Forwarded  to  com 
mand  H.  Q. 

Application  received 
atoommandH.  Q. 


Dies  non, 


Application  made 
to  1.  A.  G.  as  to 
whether  charge 
sheet  and  sum- 
mary of  evidence 
are  In  order  and 
for  warrant  for  J.  A . 

Application  received 
by  J.  A.  G.  Re- 
turned with  war- 
rant to  command 
H.  Q. 

Charge  sheet  and 
summary  of  evi- 
dence and  warrant 
received  at  com- 
mand H.  Q. 

O.  C  M.  convened 
in  command  or- 
ders for  Monday, 
15th. 

Accused  warned  for 
trial  at  least  24 
hours  before  court 
assembles. 

Unusual  day  for  G. 
C  M.  to  assemble. 

Dies  non. 


F.  O.  C.  M. 

held  behind  "forward 

area."i 


As  for  R.  C  M. 
As  for  R.  C  M. 


As  for  D.  CM. 


As  for  D.  C  M. 


F.  Q.CM.oonveoed 
in  brigade  orders 
for  Sunday,  7th. 

As  for  D.  C  M. 


F.  G.  C.  M.  assembles. 
President  sends 
proceedings  to 
origadier. 

Proceedings  received 
by  brigadier,  who 
confirms  them  (un- 
less sentence  is  be- 
yond his  power),* 
and  sends  uiem  to 
O.  C  unit. 

Proceedings  received 
by  O.  C  unit  and 
promulgated. 


1  It  is  quite  bnpoosible  to  make  a  useful  estimate  for  courts  held  in  a  "  forward  area,"  as  military  exigen* 
des  ue  so  vartoos. 

>  If  the  sentence  be  "death,"  the  proceedings  are  sent  through  usual  channels  to  C  in  C.  Expeditionarr 
rone,  antes  any  intermediate  commander  commutes  to  a  less  pimishment.  A  sentence  oi  penal  servitude 
or  izBuinmnent  must,  after  confirmation,  be  submitted  to  the  army  commander  for  instructfons  as  to 
vbether  the  sentence  is  to  be  put  into  execution  or  suspended. 
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Specitnen  statement  of  events  frofn  commiifiiion  of  offense  to  trial  and 

fMromulffatUm — Continued. 


Data. 


16th,  Monday. 
16th,  Tuesday. 


inh,  Wednes- 
day. 


Uib,  Thursday. 


19th,  Friday... 
Wh,  Saturday. 


2l8t.  Sunday., 
nnd,  Monday. 


R.  C.  M. 


D.  C.  M. 


O.  C.  M. 


O.  C.  M.  assembles: 
1.  A.  sends  pro- 
ceedings to  G.  O. 
C.  in  C.  command. 

Proceedtaigs  received 
at  command  H.Q.: 
forwarded  with  O. 
O.  C.'s  remarks  to 
J.  A.O. 

Pnx  eedlogs  received 

.  by  J.  A.  O.:  re- 
turned to  com- 
mand  H.  Q.  (un- 
less sentence  re- 
S aires  oonflrma- 
on  by  H.  M.  the 
Kine>.i 

Proceedings  received 
at  command  H  Q.; 
oonflrmedbyG.O. 
C.  in  C.  and  for- 
warded to  divis- 
ional commander. 

Proceedings  received 
in  divisional  office; 
forwarded  to  briga- 
dier. 

Proceedtngsreeeived 
in  brigade  office; 
forwarded  to  O.  C. 
unit. 

Dies  non. 

Prooeedingsrecelved 
by  O.  C.  unit  and 
promulgated. 


F.  G.  C.  M. 

held  behind  "fomid 


ft 


1  If  the  sentence  be  one  requiring  confirmation  by  Hte  Majesty  the  King,  the  Judxe  advocate  general  sends 
the  proceedings  to  secretary  of  state  for  war  to  submit  to  His  Majesty.  After  confirmation  the  pnxseedingi 
are  sent  from  war  office  to  command  H.  Q.  and  the  procediuv  stated  above  is  followed. 

Lieut.  Col.  KiOBY.  I  would  like  to  call  attention  to  the  third  para- 
graph of  that,  in  regard  to  the  duties  of  the  law  officer. 

(Lieut.  Col.  Kigby  here  read  again  paragraph  3  of  the  above 
letter.) 

I  should  also  like  to  put  in  the  record  this  ^^  Circular  Memorandum 
on  Courts-Martial  for  Use  on  Active  Service,"  under  date  of  August, 
1918. 

Senator  Warren.  The  whole  of  that  is  pertaining  to  the  subject? 

Lieut.  Col.  Right.  I  think  the  whole  ox  this  mij^ht  interest  you. 
This  was  practically  a  court-martial  manual  for  these  field  courts- 
martial. 

(The  circular  referred  to  is  here  printed  in  full  in  the  records  as 
follows:) 

OraCULAR  MEMORANDUM  ON  COURTS-MARTIAL  FOR  USE  ON  ACTIVE 

SERVICE. 

[For  o£Qclal  use  only.    This  documeot  is  the  property  of  H.  B.  M.  Govenmieotl 

FoBMS  or  Oaths. 


BWEABINO  COUBT. 


(a)  "You 


do  swear  that  you  will  well  and  truly  try  the  accoaed  per- 


son (or  persons)  before  the  court  according  to  the  evidence,  and  that  you  will 
duly  administer  Justice  according  to  the  army  act  now  in  force,  without  par- 
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• 

tialltx,  favor  or  affection,  and  you  do  farther  swear  that,  except  so  fur  as  may 
be  permitted  hy  instructions  of  the  army  council  for  the  purpose  of  commnni- 
catiDg  the  sentence  to  the  accused,  you  will  not  divulge  the  sentence  of  the 
court  until  it  is  duly  confirmed,  and  you  do  further  swear  that  you  will  not, 
on  any  account,  at  any  time  whatsoever  disclose  or  discover  the  vote  or  opinion 
of  any  particular  member  of  this  court-martial,  unless  thereunto  required  in 
due  coarse  of  law.    So  help  you  God." 

witnesses'  oath. 

{h)  "The  evidence  which  you  shall  give  before  this  court  shall  be  the  truth, 
the  whole  truth  and  nothing  but  the  truth.    So  help  you  Ck)d." 

INTKBPBETEB*B  OATH. 

(c)  **  You  do  swear  that  you  will,  to  the  best  of  your  ability,  truly  interpret 
and  translate,  as  you  shall  be  required  to  do,  touching  the  matter  before  this 
court-martial.    So  help  you  God.' 


9( 


OATH  VOR  OFFICER  UNDEB  INSTRUCTION. 

(tf)  ''Yon  do  swear  that  you  will  not  divulge  the  sentence  of  this  court- 
martial  until  it  is  duly  confirmed;  and  that  you  will  not,  on  any  account,  at 
any  time  whatsoever  disclose  or  discover  the  vote  or  opinion  of  any  particular 
member  of  this  court-martial,  unless  thereunto  required  in  due  course  o#  law. 
So  help  you  God." 

JUDGE  ADVOCATE'S  OATH. 

(e)  **  You  do  swear  that  you  will  not,  unless  it  is  necessary  for  the  due  dis- 
charge of  your  official  duties*  divulge  the  sentence  t>f  this  court-martial  until 
it  is  duly  confirmed ;  and  that  you  will  not,  on  any  aooount,  at  any  time  what- 
soever disclose  or  discover  the  vote  or  opinion  of  any  particular  member  of  this 
ooort-martial,  unless  thereunto  required  in  due  oourae  of  law.  So  help  you 
Ood.- 

CiRcuLAR  Memorandum  on  CoxniTs-MARTiAL. 

This  pamphlet,  S.  S.  412  (5),  takes  the  place  of  S.  S.  412  (a). 

The  distribution  Is  much  wider  than  was  the  case  with  S.  S.  412,  but  it  should 
be  clearly  understood  that  this  fact  In  no  way  alters  the  incidence  of  respon- 
sibility for  the  correctness  of  court-martial  pnKedure.  Ck>nvening  officers  will 
continae  to  be  solely  responsible  for  the  legality  of  charges,  evidence,  etc.,  and 
vUl  insure  that  their  staff  officers  are  fully  qualified  to  give  them  all  the  assist- 
ance required.  The  t&ct  that  a  unit  is  in  possession  of  the  pamphlet  in  no  way 
diminishes  the  necessity  for  strict  supervision  at  every  stage  of  a  case. 

Oonvening  officers  will  see  that  a  copy  is  laid  before  every  court-martial. 

Commanding  officers  of  all  units,  to  which  copies  are  issued,  will  take  st^s 
to  insure  that  all  officers  under  their  command  make  themselves  acquainted 
with  the  contents. 

If  a  copy  is  lost,  the  unit  concerned  will  at  once  apply  to  the  Publications 
Dqttrtment,  Army  Printing  and  Stationery  Services,  Boulogne,  for  a  copy  in 
nplaconent. 

S.  S.  412  (a)  is  canceled. 

The  notes  and  Instructions  contained  In  this  pamphlet  are  in  no  sense  intended 
to  be  a  substitute  for  the  Manual  of  Military  Law,  but  are  meant  to  supply 
information  on  points  which  are  not  dealt  with  in  it,  or  are  found  in  practice 
to  require  further  explanation.  Officers  dealing  with  courts-martial  will  con- 
tinue to  make  constant  reference  to  the  manual  in  the  course  of  their  duties. 

The  contents  have  been  drawn  up  with  regard  to  the  conditions  of  warfare 
which  have  existed  in  France  for  a  long  time  past  and  still  prevail.  If  and 
when  these  drcumstances  change  materially  it  may  be  found  difficult  or  even 
Impossible  to  comply  with  many  of  these  requirements,  local  commanders  will 
then  have  to  take  the  respon^bility  for  any  departure  from  what  is  laid  down, 
bearing  only  in  mind  that  these  instructions  represent  the  standard  to  be  kept  in 
^ew  and  that  only  such  devinMoiis  are  to  be  made  as  are  dictated  hy  the  cir- 
^'^urataaoes  of  the  moment 
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Under  present  conditions  &  large  proportion  of  officers  have  little  or  no  knowl- 
edge of  military  law,  and  every  opportunity  should  be  taken  to  instruct  theiu 
in  court-martial  duties.  Staff  oiflcers,  whose  duty  it  is  to  deal  with  courts- 
martial,  should  therefore  endeavor  to  give  lectures  or  less  formal  instructions 
on  the  subject  as  frequently  as  possible.  The  pamphlet  affords^ ample  material 
for  the  groundw^ork  of  such  lectures,  to  which  examples  and  comments  should 
be  added. 

Past  I. — Procedure  Before  Trial. 

Note. — Rules  of  procedure  1-104  do  not,  in  terms,  apply  to  field  general 
courts-martial.  Many  of  the  principles  underlying  these  rules,  however,  haw 
to  be  observed  in  conducting  the  proceedings  of  courts-martial  of  all  kinds, 
and  whenever,  in  the  course  of  these  notes,  it  is  necessary  to  refer  to  any 
pi-inciple  which  is  clearly  stated  in  a  rule,  a  reference  is  made  to  that  rule: 
not  because  of  a  legal  obligation  to  follow  the  rule  itself,  but  for  convenience 
of  reference. 

New  matter  inserted  in  this  edition  is  marked  by  a  marginal  line. 

CH.  I. — ^preliminary  procedure. 

1.  Expedition. — Every  effort  should  be  made  to  expedite  court-martial  case^ 
at  every  stage.  The  main  object  of  a  F.  G.  C.  M.  is  to  bring  an  offender  to 
justice  with  the  least  possible  delay,  and  for  this  reason  the  rules  of  procedure 
are  specially  framed  to  make  the  procedure  of  a  more  expeditious  character 
than  that  of  an  ordinary  court-martial.     {See  G.  Q.  O.  3232.) 

2.  Arrest — (a)  An  accused  wiien  under  close  arrest  can  only  be  called  ui«»n 
to  perform  such  duties  or  obey  such  orders  as  are  necessary  for  his  ijersonaT 
cleanliness  and  well-being. 

(6)  When  men  are  in  the  trenches,  arrest  Is  neither  appropriate  nor  neces- 
sary, except  In  cases  whe^e  a  man  is  behaving  in  such  a  way  that  he  would 
be  dangerous  unless  an  armed  sentry  were  placed  over  him.  If,  theref^av, 
when  a  battalion  goes  into  the  trenches,  or  a  battery  Into  action.  It  is  thoupht 
desirable,  having  (kie  regard  to  the  circumstances  of  each  case,  to  release  sf Mi- 
dlers from  arrest  for  the  performance  of  their  duty,  this  may  be  done,  without 
prejudice  to  rearrest  when  the  period  of  duty  terminates. 

(c)  In  serious  cases,  If  information  Is  received  that  the  witnesses  will  not 
be  available  for  some  time,  the  accused  can  be  released  from  arrest,  without 
prejudice  to  rearrest  when  It  becomes  possible  to  proceed  with  the  case. 
Unless,  however,  it  is  imperative  to  try  by  court  martial,  the  case  should  N? 
disposed  of  summarily. 

3.  Application  for  F.  O.  C.  M. — ^The  following  documents  should  be  forwanleil 
by  the  unit  to  the  convening  officer  (usually  an  Infantry  brigade  commander 
or  an  officer  holding  an  equivalent  command)  : 

(a)  Summary  or  statements  of  evidence. 

(6)  Proposed  charges,  whether  in  form  of  charge-sheet  or  otherwise. 

(c)  Certified  true  copy  of  conduct  sheet. 

The  use  of  unnecessary  documents  when  applying  for  a  P.  G.  C.  M.  should 
be  avoided ;  e.  g.,  duplicates  of  above,  Army  Form  B.  116  (Form  of  Application 
for  a  Court-Martlal),  Army  Form  B.  296  ("Statement  of  character  and  iwr- 
ticulars  of  service  of  accused " ) ,  lists  of  witnesses  or  routine  medical  tvr- 
tificates. 

4.  Summary  or  statements  of  evidence. — (a)  For  a  F.  G.  C.  M.  a  summary 
should  be  taken.  If  practicable,  and  in  all  cases,  whether  a  summary  is  taken 
or  not,  sufficient  statements  in  writing  are  required  to  show  the  convenius 
officer  and  the  accused  the  nature  of  the  evidence  which  will  be  given  by  each 
witness.  As  a  general  rule  it  is  not  necessary  to  bring  a  witness  from  a  lonu' 
distance  for  the  purpose  of  a  summary,  provided  that  a  statement  of  his  evi- 
dence (signed  If  possible)  Is  obtained.  For  instance.  It  Is  never  neces.<<ary 
to  bring  a  military  policeman  from  a  distant  town  merely  to  prove  the  arrest 
of  the  accused.  In  such  a  case  either  the  statement  on  the  back  of  the  crime 
sheet  (A.  F.  B.  252)  should  be  attached,  or  a  statement  such  as  the  followiu?: 

No.  .  Sgt.  M.  M.  P.,  will  prove  the  arrest  of  the  accused  nt 

at p.  m.  on . 

(&)  The  accused  will  be  present  if  a  summary  is  taken,  and  all  statements 
of  witnesses  not  taken  In  his  presence  will  be  shown  to  him.    The  nature  of 
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the  charge  or  charges  on  which  it  is  proposed  to  try  him  should  be  explained 
to  him  by  an  officer  when  the  summary  is  taken  or  the  statements  are  shown, 
and  as  soon  as  the  convening  officer  has  signed  the  convening  order  a  copy  of 
the  diarges  should  be  given  to  the  accused. 

(c)The  utmost  care  should  be  taken  to  insure  that  the  accused  fully  under- 
stands the  nature  of  the  offense  and  of  the  evidence,  and  that  all  reasonable  re- 
quests in  connection  with  his  defense  are  granted. 

5.  Defense  of  acctu^d, — (a)  When  a  court-martial  is  to  be  held  for  the  trial 
of  an  offense  of  so  serious  a  character  that  a  death  sentence  is  likely  to  be 
awarded,  the  convening  officer,  whenever  pi'actlcable,  will  arrange  for  the  at- 
tendance at  the  trial  of  an  officer  to  act  as  friend  of  the  accused.  Oare  will 
be  taken  to  select  from  the  officers  available  one  who  is  a  bari^ter  or  solicitor 
or,  if  in  special  circumstances  this  is  not  possible,  one  who  by  -nason  of  ability 
and  discretion  will  be  able  to  present  the  case  of  the  accused  Sid^uately  to  the 
court. 

{b)  This  must  not  be  taken  in  any  way  to  derogate  from^ttie  right  of  the 
sa'Ufled  to  be  assisted  or  r^resented  by  such  friend  or  couns^-as  he  may  him- 
self select  '•» 

(c)  The  friend  of  the  accused  should  be  notified  and  a  copy  of  the  evidence 
?iven  to  him  in  sufficient  time  to  enable  him  to  give  due  consideration  to  the 
c-ase  and  to  consult  with  the  accused. 

id)  The  attendance  of  a  friend  of  the  accused  in  no  way  relieves  the  court 
of  the  responsibility  for  safeguarding  the  interests  of  the  accused  and  eliciting 
all  facts  which  may  tell  in  his  favor. 

<e)  If  assistance  has  been  offered  to  the  accused  and  has  been  declined,  that 
fact  will  be  stated  in  the  proceedings. 

6.  Attendance  of  witnesses, — (a)  As  early  as  possible  he  should  be  asked  for 
the  names  of  any  witnesses  he  may  wish  to  call,  and  steps  should  be  taken  to 
secure  their  attendance. 

(6)  Before  application  is  made  for  the  attendance  of  a  witness  from  a  dis- 
tance, care  should  be  taken  to  ascertain  that  his  evidence  really  is  material,  and 
in  forwarding  an  application  to  superior  authority,  the  facts  should  be  stated 
which  the  witness  is  expected  to  prove. 

(c)  It  shotild  be  remembered  that  written  evidence  as  to  character  can  always 
be  accepted  for  the  defense,  and  this  will  often  obviate  the  necessity  for  the 
attendance  of  a  witness. 

7.  Notes  on  taking  summaries. — (a)  Witnesses  are  not  sworn  unless  the  ac- 
cused specially  demands  it 

(6)  The  warning  given  to  the  accused  before  he  makes  a  statement  is  to  the 
effect  that  he  is  not  bound  to  make  a  statement,  and  that  if  he  does  make  one 
it  may  be  used  in  evidence  against  him. 

(c)  A  summary  will  contain  all  material  facts,  stated  shortly  and  to  the 
[Mint.    All  hearsay  and  other  inadmissible  evidence  must  be  excluded. 

id)  On  a  charge  of  drunkenness  a  witness  will  definitely  say  that  a  man  is 
"  drunk "  or  "  sober,"  and  w^ill  be  prepared  to  give  reasons  for  his  opinion,  if 
necessary.    In  law  there  is  no  Intermediate  state. 

8.  Forif*  of  summary. — ^The  following  Is  an  example  of  a  summary  of  evl- 
'lence,  and  may  be  useful  as  a  guide:  Summary  of  evidence  in  the  case  of 
No. ,  Private ,  1st  Battalion . 

1st  Witness :  No. ,  Corporal ,  1st  Battalion. 

At on  the  25th  June,  1018,  the  accused,  who  is  a  member  of  my  sec- 
tion, was  absent  from  6  a.  m.  parade.    I  called  the  roll. 
Cross^xamined :  I  do  not  know  whether  you  reported  sick  that  morning. 

,  Corporal,^ 


1st  Battalion  . 

2d  Witness :  No. ,  Sgt. ,  1st  Battalion ,  states : 

At at  8.30  p.  m.  on  the  25th  June,  1918,  I  saw  the  accused  near  the 

battalion  lines.    He  was  drunk.    I  placed  him  under  arrest 

,  Sergeant, 


1st  Battalion  . 

3d  Witness :  No. ,  Cpl.  — ,  1st  Battalion  : 

At at  about  8.30  p.  m.  on  the  25th  Jime,  1918,  I  was  with  Sergt. 

when  he  arrested  the  accused  near  the  battalicm  line.  Accused  was  drunk. 

,  Corporal, 


1st  Battalion 
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The  accused,  being  duly  warned,  states : 

I  was  not  drunk  when  Sgt.  arrested  me,     I  was  sick,  and  asked 

to  be  paraded  before  a  medical  officer. 


-,  Private f 


l8t  BattaUon 


or 


Accused  declines  to  make  Htatement. 

Taken  down  by  me  at this  27th  day  of  June,  1918,  in  the  preseaoe  of 

the  accused. 
Rules  of  procedure  4  (r,  li,  and  f) ,  compiled  with. 


Iti  BaUatioiL 

9.  Charges. — Rule  of  procedure  108  provides  that  In  the  case  of  a  P.  G.  C  M.— 
"  The  statement  of  an  offense  may  be  made  briefly  In  any  language  sufficient  to 
describe  or  disclose  an  offense  under  the  army  act."  All  that  is  generally 
necessary  is  a  form  of  charge  (without  particulars  or  with  brief  partlculare) 
as  in  the  Manual  of  Military  Law,  pages  650-659.  It  is  advisable  to  use  the 
exact  words  of  the  army  act 

For  further  notes  on  cliarges,  see  below. 

10.  Certified  true  copy  of  conduct  sheet, — ^A  copy  of  the  original  sheet  should 
be  made,  and  the  words  "  certified  true  copy  "  written  across  it,  signed  and 
dated  by  an  officer.    The  prosecutor  will  produce  this  on  oath  at  the  trial. 

11.  Attendance  of  witnesses  at  the  trial — (a)  Although  the  evidence  of  wit- 
nesses at  the  taking  of  the  summary  may  be  dispensed  with,  at  the  trial  die 
presence  of  every  w^itness  is  essential.  Documentary  evidence  such  as  written 
statements  of  evidence  can  not  be  admitted  at  a  court-martial.  The  practice 
of  not  summoning  witnesses  for  the  trial  because  the  accused  states  his  Intco- 
tion  of  pleading  guilty  is  wholly  incorrect.  For  instance,  in  a  case  of  desertion 
the  attendance  of  the  military  police,  or  the  person  who  first  made  the  arrest, 
will  be  securecl. 

(For  evidence  of  surrender  see  army  act,  S.  163  (j)  and  (k),  and  K.  R.. 
pura.  517o.) 

(b)  Certiflcates  of  surrender  must  be  signed  personally.  They  can  not  be 
signe<l  by  one  officer  "  for  "  another. 

CH.  U. — COI7VBSINO  F.  O.  C.  M- 

12.  Composition  of  court, — (a)Though,  according  to  the  rules  of  procedure, 
any  commanding  officer  may  convene  these  courts,  a  field  general  court* 
martial  ought  not  to  be  considered  the  equivalent  of  a  regimental  court-martial 
lis  regards  the  composition  of  the  court  (see  R.  P.  20,  note  1),  and,  wheiever 
practicable,  such  courts  should  be  convened  by  infantry  brii^de  commanders 
or  officers  holding  equivalent  commands. 

(b)  SiKH^ially  qualified  officers  are  stationed  at  convenient  centers  (usually 
corps  headquarters  or  bases)  whose  whole  time  is  devoted  to  sitting  as  mem- 
bers of  courts-martial.  No  case  of  a  difficult,  complicated,  or  serious  naturf 
should  ever  be  tried  without  the  attendance  of  one  of  such  officers. 

(c)  A  court-martial  officer  will  take  no  part  in  preparing  for  trial  any  ca^^ 
in  which  he  may  have  to  act  as  a  member  of  the  court 

(d)  He  will  invariably  make  the  record  of  evidence  and  will  advise  tbe 
court  on  all  points  of  law  and  procedure.  His  opinion  will  have  the  same 
weight  as  that  of  a  judge  advocate  (see  R.  P.  103  F). 

(eu  The  convening  order  on  Army  Form  A  3  must  be  signed  personally  by 
the  convening  officer.  An  officer  can  not  sign  It  "for"  another  olBcer.  All 
alterations  will  be  Initialed  by  the  convening  officer. 

if)  The  members  of  tbe  court  must  be  named. 

12  (a).  The  convening  officer  will  Insure  that  a  competent  prosecutor  is 
appointed  (for  duties,  see  R  P.  60). 

CH.   in. — CHABQES. 

18.  Responsibility  of  staff  captains. — Staff  captains  of  brigades  and  officers 
holding  similar  appointments  should  remember  that  th^  are  respoiislble  tQ 
convening  officers  that  the  proper  charges  are  preferred,  that  there  is  evidence 
to  support  them  In  every  detail,  and  that  all  Inadmissible  evidence  Is  eraseii. 
They  are  not  relleve<l  of  any  responsibility  by  the  fact  that  this  pamphlet  \^ 
issued  to  battalions,  etc. 
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14.  Complicated  (fi^e«. — All  complicated  crascMS,  all  cases  of  fraud,  or  cases 
where  there  is  doubt  whether  the  weight  of  evidence  Is  sufficient  to  secure  a 
conviction,  should  be  submitted,  for  legal  advice,  to  Army  headquarters,  or  to 
the  D.  J.  A.  O.,  as  the  case  may  be.  prior  to  the  convening  of  the  court. 

la.  ^Mltiplieaiion  of  clmrgea, — Multiplication  of  charges  should  be  avoided, 
and  convening  officers  should. bear  in  mind  that  when  a  soldier  is  to  be  ar- 
raigned on  a  serious  charge,  any  minor  offenses  against  him  may  be  dropped. 

IfL  Number  of  casen  on  A.  h\  A.  3. — In  serious  cases,  e.  g.,  deteriion,  couHinf- 
i(^  one  cu«^  oiily  should  he  entered  on  each  A.  F.  A.  8.  At  the  same  time,  if 
two  or  more  prisoners  are  concerned  in  the  same  transaction,  it  is  eminently 
desirable  that  the  proceedings  should  be  forwarded  at  the  same  time. 

17.  Election  to  be  tried.— When  a  man  elects  to  be  tried  by  F.  Q.  G.  M.,  the 
words  *'  Elects  trial/*  should  be  written  prominently  on  A.  F.  A.  3  and  on  the 
cliHrge  sheet,  if  any.     (See  K.  K.,  para.  487a  and  583  (1).) 

18.  Entering  the  charge. — (a)  Though  the  charge  can  be  framed  in  any 
language  sufficient  to  describe  an  offense  under  the  Army  act,  it  should  follow 
the  words  of  tlie  act  as  far  as  possible.  For  instance,  "  using  obscene  language 
to  a  N.  C.  O.*'  is  incorrect.  It  should  be  "  using  Insubordinate  language  to  a 
superior  officer." 

The  following  are  also  Incorrect,  because  they  do  not  sufficiently  show  the 
offense  Intended :  "  Willfully  becoming  a  straggler,**  ''  not  Joining  regiment 
when  ordered  to  do  so,*'  "  refusing  to  obey." 

(&)  A  charge  sheet  is  not  essential,  and  in  most  cases  it  should  be  possible 
to  enter  in  tlie  second  column  of  the  schedule,  on  page  2  of  A.  F.  A.  3,  all  that 
Is  necessary.  Othei'wlse,  a  separate  sheet  can  be  used  which  will  be  initialled 
by  the  convening  officer. 

(c)  In  all  charges  of  a  general  natiire,  c.  g,,  an  offense  under  S.  40  A.  A., 
or  an  offense  against  an  inhabitant,  sufficient  particulars  must  be  given,  and 
if  it  is  found  impracticable  to  enter  these  in  the  schedule,  they  may  be  en- 
tered on  a  separate  piece  of  paper,  or  a  charge  sheet  nftiy  be  attached.  The 
object  in  view  is  to  let  the  accused  know,  from  the  charge  set  out,  exactly 
what  the  offense  is  which  the  prosecution  intends  to  prove,  c.  g. : 

*' Offense  against  person  of  inhabitant,  indecent  assault  on  ^  ^  ^,'*  or 
''neglect  to  the  prejudice,  self-inflicted  wound.** 

id)  More  than  one  offense  will  never  be  included  in  one  charge  (R.  P. 
11a) :  If  the  evidence  discloses  more  than  one  offense,  sufficient  particulars 
will  be  given  to  show  which  offense  is  Included  in  each  charge  laid,  e.  g.,  if 
an  accnwd  is  alleged  to  have  stolen  the  goods  of  several  comrades,  the  par- 
ticular goods  and  the  comrade  referred  to  in  each  charge  will  be  stated. 

(r)  Stich  matters  as  "  when  a  defaulter,**  "  when  undergoing  F.  P.  No.  1  '* 
will  not  be  Inserted  in  a  charge. 

(f)  Alternative  charges  should  be  marked  **  alternative  **  in  the  schedule. 

19.  Cowardice,  A.  A,,  S.  ^  (7). — Charges  of  cowardice,  in  the  absence  of 
specific  evidence  of  an  exceptional  character,  can  only  be  sustained  when  the 
occnrrence  takes  place  under  Are  or  in  immediate  proximity  to  the  enemy. 
The  fact  of  absence  is  not,  by  itself,  sufficient  to  support  a  charge  of  cowardice. 

20.  Offenses  by  sentries,  A.  A.,  S,  6  (7)  (k). — In  such  cases  it  must  always 
be  proved  what  the  post  was,  that  the  accused  was  posted,  and  that  he  was 
still  on  duty  when  the  offense  was  comnfltted. 

If  the  acxrused  received  permission  to  leave  his  post  for  a  short  time  but 
did  not  return,  he  can  not  be  charged  with  leaving  his  post 

If  he  is  found  asleep  away  from  his  post,  he  should  not  be  charged  with 
sleeping  on  his  post,  but  with  leaving  it. 

<See  notes  3  and  13  to  A.  A.,  S.  6.,  M.  M.  L.,  page  382.) 

The  words  "  sentinel  *'  or  "  sentry "  do  not  apply  to  telephone  operators 
or  to  men  on  traffic  control  duties.    For  stablemen,  see  K.  R.,  para.  580. 

If  there  is  any  doubt  as  to  an  offense  falling  under  S.  6,  it  should  be  charged 
onder  8.  40. 

21.  Drunkenness. — (o)  If  a  person  subject  to  military  law  takes  a  drug, 
and  the  effect  of  that  drug,  either  by  itself  or  in  conjunction  with  alcohol, 
is  to  render  him  unfit  for  duty,  that  person  may  be  lawfully  convicted  of  the 
offense  of  drunkenness,  from  whatever  motive  he  may  have  taken  the  drug, 
unless  he  takes  it,  upon  the  order  of  a  nfedical  officer,  having  previously 
reported  sick  in  the  proper  manner. 

In  Uie  case  of  a  medical  officer,  the  opinion  of  another  medical  officer  will 
be  neccwary  before  taking  a  drug  that  may  render  him  unfit  for  duty. 
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(&)  In  framing  charges  of  drunkenness  together  with  other  charges,  e.  p., 
tlirentening  or  insubordinate  language,  particular  attention  is  drawn  to  M. 
M.  L.,  page  22,  para.  30  and  Note  (c). 

22.  Violence,  A,  A.,  8.  8  (i)  and  (2).— Charges  should  only  be  framed  under 
subsection  (i)  In  cases  where  the  violence  has  been  committed  under  excep- 
tionally grave  circumstances. 

23.  Disobedience,  A,  A.,  8.  9  (<)  and  («).— (a)  A  charge  under  A.  A^  S. 
9  (i),  should  only  be  preferred  in  cases  of  so  grave  a  nature  that  tlie  court 
are  likely  to  award  the  sentence  of  death.  "  Willful "  defiance  must  be  proved 
specifically,  and  it  is  always  advisable  to  submit  the  case  for  legal  advice 
beforehand. 

(b>  In  all  other  cases  the  charge  will  be  laid  under  A.  A.,  (9)   (2). 

(c)  A  conHnand  means  an  order  given  to  a  man  as  an  individual. 

(d)  A  charge  under  this  section  will  not  lie  unless  the  accused  was  given 
snfilcient  opportunity  to  comply,  and  the  fact  that  he  did  not  comply  must 
be  proved. 

(e)  The  expression  "refused  to  obey*'  will  not  support  a  charge  under 
this  section.  This  or  other  irregular  conduct  in  connection  with  an  orda* 
may  come  under  S.  8  or  S.  40. 

(/)  When  in  close  arrest  a  soldier  may  not  be  ordered  to  perform  any  duties 
except  such  as  are  necessary  to  his  own  cleanliness  and  health,  or  as  stated  in 
K.  R.,  paragraph  482  (q.  v.). 

In  open  arrest  he  may  also  be  ordered  to  attend  parables. 

ig)  Paragraph  9,  M.  M.  L.,  page  17,  should  be  carefully  studied. 

24.  Desertion  (M.  M.  L.,  p.  18,  pars.  23  and  16). — ^The  distinction  between 
desertion  and  absence  without  leave  consists  in  intention. 

A  soldier  is  guilty  of  the  crime  of  absence  without  leave  when  he  is  volun- 
tarily absent,  without  authority,  from  the  place  where  he  knows,  or  ought  to 
know,  that  It  is  his  duty  to  be. 

If,  when  he  so  absented  himself,  the  soldier  intended  either  (a)  to  leave  His 
Majesty's  service  altogether,  or  (b)  to  avoid  some  particular  important  duty 
for  which  he  would  be  required,  he  is  guilty  of  desertion. 

In  other  words,  desertion  is  absence  without  leave  caused  by  either  of  the 
intentions  mentioned  in  the  last  paragraph,  and  the  court,  before  convicting  a 
man  of  desertion,  must  be  satisfied  beyond  i-easonable  doubt  that  he  had  one  or 
other  of  those  intentions. 

The  existence  of  an  intention,  like  any  other  fact,  must  be  proved  by  evi- 
dence, but  Its  existence  is  proved  when  f&cts  are  established  from  which  the 
intention  may  reasonably  be  inferred.  E.  g.,  it  is  a  rule  of  law  that  every  man 
is  presumed  to  intend  the  natural  and  probable  consequences  of  his  acts ;  there- 
fore if  it  is  proved  that  the  accused  knew  that  his  battalion  had  been  ordered 
to  attack  next  morning  and  that  he  absented  himself  without  leave  and  re- 
mained absent  until  the  attack  was  over,  the  court  would  be  justified  in  finding 
that  he  intended  to  avoid  taking  part  in  the  attack,  unless  he  can  account  satis- 
factorily for  his  absence. 

A.  Intention  to  desert  His  Majesty*s  service  altogetf^r, — ^The  existence  of 
this  intention  is  to  be  inferred  from  the  circumstances  of  the  absence,  e.  g., 
length  of  absence  (though  this  by  itself  is  inconclusive),  distance  from  his  unit 
and  nature  of  the  place  at  which  accused  is  arrested,  whether  when  arrested 
he  was  wearing  uniform  or  plain  clothes,  and  if  the  former  whether  he  was 
in  possession  of  arms  or  equipment  or  of  pay  book  or  other  marks  of  identity, 
whether  he  was  arrested  in  hiding  or  surrendered  himself  into  military  custody, 
and  so  on. 

B.  Intention  to  avoid  a  particular  important  duty  (sometimes  called  "con- 
structive "  or  "  short "  desertion). — In  order  to  establish  this  intention,  evidence 
must  be  produced  to  prove: 

1.  That  the  man  knew  with  reasonable  certainty  that  he  would  be  required 
for  this  special  duty; 

2.  That  he  was  absent  and  thereby  avoided  the  duty. 
To  prove  1,  the  prosecution  should  show: 

(i)  That  the  man  was  warned,  or  failing  this — 

(11)  That  the  company,  etc.,  as  a  whole  was  warned,  if  possible  on  parade 
at  which  the  roll  was  called,  and  that  the  accuse<l  was  present,  or 

(Hi)  That,  having  reganl  to  the  usual  custom  of  reliefs,  he  must  have  known 
that  the  turn  of  his  company,  etc.,  was  imminent. 
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(Ad  officer  or  senior  N.  C.  O.  should  give  evidence  as  to  the  usual  custom  of 
rellefis;  and  definite  evidence  as  to  the  dates  of  the  special  duty  which  the 
accused  missed  should  be  given  by  these  witnesses),  or 

(iv)  That  the  period  of  absence  was  so  Ion;;  that  he  must  have  known  for  a 
certainty  that  he  would  miss  active  operations  by  such  lengthy  absence. 

The  burden  of  proof  Is  then  shifted,  and  the  man  will  have  to  convince  the 
court  that  he  did  not  know  that  he  would  miss  the  duty  in  question. 

Desertion  Involves  a  question  of  special  intention,  and  there  can  be  no  inten- 
tion without  knowledge;  where,  therefore,  the  accused  has  been  absent  for  a 
short  time  only,  the  prosecutor  must  prove  that  the  offender  knew,  with  reason- 
able certainty,  that  he  would  be  required  for  some  special  duty.  If  the  only 
evidence  is  that  the  man  absented  himself,  and  no  evidence  Is  produced  (e.  g., 
special  warning,  usual  routine,  length  of  absence),  to  show  the  probable  state 
of  his  mind,  the  court  can  not  make  any  assumption  as  to  his  Intention,  and 
tliey  can  convict  the  accused  of  absence  only. 

It  should  be  noticed  that  it  is  necessary  to  pro<luce  evidence  of  facts  such  as 
those  specified  above,  which  will  prove  the  accused's  knowletlge.  Such  state- 
ment as  "  The  accused  knew,"  '*  It  was  common  knowledge,"  "  The  whole  com- 
pany knew,"  are  not  evidence. 

Where  desertion  or  absence  is  charged  it  is  advisable,  and  often  necessary 
to  show,  with  approximate  certainty,  the  time  and  the  circumstances  of  the 
commencement  and  termination  of  the  period  of  absence. 

As  regards  the  commencement  of  the  period  of  absence  the  best  evidence  Is 
u?iually  that  of  a  noncommissioned  officer  who  called  the  roll  and  found  the 
accused  absent,  and  such  evidence  should  always  be  produced;  if  this  is  im- 
possible owing  to  casualties  or  other  causes,  evidence  can  often  be  given  by 
some  noncommissioned  officer  or  man  that  on  or  about  a  certain  date  or  time 
the  accused  was  present  with,  and  that  at  a  later  period  he  was  absent  from 
liis  section  or  platoon. 

It  is  as  a  rule  impossible  to  sustain  a  charge  of  desertion  without  prool 
as  to  the  manner  in  whicli  the  period  of  al)8ence  terminate<l.  It  is  of  no 
use  to  call  a  noncommissioned  officer  to  say  that  at  such  a  date  the  accused 
was  brought  back  under  escort. 

But  unexplained  absence  for  however  short  a  time  is  sufficient  in  law  to 
t^ustain  a  conviction  for  absence,  as  distinguished  from  desertion. 

r>oubtful  cases  to  which  the  above  rules  are  difficult  to  apply  should  be 
sul>mitted  for  legal  advice  before  trial.  If  after  trial  a  doubt  arises,  the 
cr»nfirniing  officer  should  obtain  advice  before  confirming,  with  a  view,  If 
necessary,  to  ordering  a  revision,  the  court  being  directed  to  convict  of 
absence  only. 

Where  there  Is  a  charge  of  desertion  an  alternative  charge  of  absence  will 
ftot  be  added. 

In  cases  where  a  soldier  surrenders  himself  as  an  absentee  or  deserter, 
a  certificate  under  army  act,  section  163  (j)  or  (k)  should  be  obtained  to 
«>bviate  the  attendance  of  a  witness.  The  certificate  must  comply  strictly  with 
the  requirements  of  the  act.  This  procedure  does  not  apply  where  the  man 
has  l>een  arrested. 

If  the  accused  has  been  taken  into  custody  in  the  zone  of  operations,  evl- 
deni-e,  which  must  be  given  personally  at  the  trial,  can  be  obtained  through 
tile  agency  of  the  provost  marshal,  whose  staff  have  full  Information  as  to 
the  apprehension  of  stragglers  (see  pars.  6  and  11).  If  the  accused  was 
arrestefi  In  England  the  original  A.  F.  O.,  1618,  Part  I,  will  be  obtained  and 
prwJnced  by  a  witness  on  oath. 

When  the  accused  has  been  arrested  by  or  has  surrendered  to  the  civil 
police  in  England  and  A.  F.  O.  1618  Is  to  be  produced  as  evidence,  the  "  par- 
ticulars in  tlie  evidence  "  on  this  form  should  be  pasted  over  so  as  not  to  be 
*H*n  by  the  court  If  likely  to  prejudice  the  accused,  e.  g.,  if  they  contain  a 
statement  that  he  was  arrested  for  a  civil  offense;  but  evidence  In  relation  to 
the  charges  of  desertion  or  absence  on  which  the  soldier  is  being  tried  which 
would  be  admitted  as  parole  evidence  before  the  court  should  not  be  pasted 
over. 

2.1.  Looting. — (a)  Any  man  who  Is  absent  from  his  unit  and  found  to  b^ 
in  possession  of  what  Is  obviously  plunder,  or  found  In  a  furnished  house 
which  Is  unoccupied  and  in  which  he  has  no  right  to  be,  should  be  charged 
with  ''  Leaving  his  commanding  officer  to  go  in  search  of  plunder." 
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In  this  case  it  may  be  advisable  to  add  an  alternative  charge  for  absence. 

(b)  If  it  can  not  be  proved  that  the  man  was  absent  from  his  unit  when 
rtrrested,  but  he  is  found  in  an  unoccupied  furnished  house  w*here  a  door  or 
window  has  been  force<l  by  him,  he  should  be  charged  with  "  Breaking  into 
a  house  in  search  of  plunder." 

(e)  If  it  can  not  be  proved  that  the  man  was  absent  from  his  unit  when 
found  to  be  in  possession  of  what  is  obviously  plunder,  or  if  he  is  found  in 
a  furnished  house  which  is  unoccupied  and  there  is  no  evidence  of  "  breaking." 
he  should  be  charged  under  S.  40. 
26.  Offenses  against  the  censorship  regulations. — If  a  genuine  letter  is  sub- 
mitted for  censorship  in  the  ordinary  course,  it  will  not  be  made  the  subject 
of  disciplinnry  action.  If,  however,  there  is  evidence  that  an  objectionable 
letter  is  submitted,  not  bona  fide  as  a  letter  for  transmission,  but  expres.«ly 
for  the  purpose  of  insulting  Yiny  officer  who  may  read  it,  a  charge  under 
S.  40  can  be  preferred. 

A  letter  containing  a  cipher  is  not  a  letter  submitted  bona  fide,  and  a 
charge  under  S.  40  can  be  laid. 

27.  Murder. — When  a  charge  of  murder  is  preferred  an  alternative  charge 
of  manslaughter  8houl(]  always  be  added,  if  the  facts  are  such  that  the  court 
may  wish  to  convict  of  the  lesser  offense.  Charges  of  murder  should  be 
submitted  to  the  D.  J.  A.  G.  before  trial. 

28.  Self-inflicted  woumls. — (a)  The  object  in  view  is  to  prevent  any  man 
who  has  intiicted  a  wound  upon  himself,  either  intentionally  or  negligently, 
from  being  withdrawn  further  from  the  firing  line  or  for  a  longer  period 
than  is  absolutely  necessary. 

(b)  Special  provision  for  dealing  with  these  cases  is  made  in  each  army, 
and  the  circulars  issued  on  the  subject  should  be  studied. 

(c)  Trial  is  held  at  the  earliest  possible  moment*  and  if  convicted,  the 
man  when  fit  for  duty  returns  to  his  unit.  In  every  case  where  he  is  lilcely 
to  be  fit  for  duty  again  in  a  few  weeks  the  sentence  should  be  commuted  to 
field  punishment.  Medical  officers  when  giving  their  evidence  should  be 
asked  as  to  the  probable  duration  of  incapacity. 

id)  It  is  usually  impossible  to  obtain  a  conviction  under  S..18  for  "maim- 
ing," as  the  special  intention  has  to  be  proved.*  Consequently,  unless  the 
evidence  is  conclusive,  such  cases  should  be  tried  under  S.  40,  "  Neglect  to  the 
prejudice,"  etc. 

29.  Section  15. — (a)  Where  the  charge  is  for  absence  by  reason  of  over- 
staying leave,  the  period  of  absence  charged  will  be  that  between  the  date 
when  the  accused  might  reasonably  have  rejoined  his  unit  and  the  date  ol 
which  he  did,  in  fact,  rejoin,  or  on  which  he  was  arrested. 

(&)  A  charge  of  "Falling  to  appear  at  the  place  of  parade,"  etc.,  should 
never  be  preferred  on  active  service,  nor  should  any  charge  under  S.  15  (3)  or 
(4).    A  charge  of  absence  should  be  laid  Instead. 

CH.    rV.      MISCELI.ANEOUS. 

30.  Acting  and  lance  rank. — In  consequence 'Of  difficulties  which  have  arisen 
in  dealing  by  court-martial  with  offenses  committed  by  privates  and  N.  C.  O.'s 
holding  acting  rank,  the  following  instructions  have  been  published: 

Whenever  a  private  or  N.  C.  O.  holding  acting  rank  Is  brought  to  trial 
before  a  court-martial,  the  permanent  rank  of  the  accused  should  in- 
variably be  shown,  e.  g.,  "private  (acting  corporal)"  or  "corporal  (actini; 
sergeant  major)." 

In  this  manner  the  permanent  rank  of  the  accused  will  be  brought  to  the 
notice  of  the  court.  Sentences  are  frequently  rendered  Inoperative  Hirough 
N.  C.  O.'s  being  wrongly' described.     (See  M.  M.  L.,  p.  550,  note  4.)        ^ 

31.  Insanity — ^The  procedure  In  the  case  of  Insanity  Is  set  forth  in  army 
act,  S.  130. 

Where  there  Is  ground  for  supposing  that  the  accused  was  Insane  when  he 
committed  the  crime,  or  is  Insane  at  the  time  of  trial,  a  medical  board  should 
be  held. 

(1)  If  the  board  Is  of  opinion  that  the  accu^-ed  was  Insane  when  the 
offense  was  committed  but  Is  now  fit  for  trial,  a  court-martial  will  be  held 
and  evidence  will  be  taken  to  enable  the  court  to  bring  in  a  finding  as  indi- 
cated in  R.  P.,  57  (A). 

(2)  If  the  board  is  of  opinion  that  the  accused  is  now  insane,  then,  if  the 
ofllense  is  trivial,  the  accused  should  be  evacuated  without  trial ;  but  if  it  is  ii 
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seiions  offense,  a  trial  will  be  held  and  evidence  taken  to  enable  the  ooort  to 
hrinfT  in  a  finding  as  indicated  in  R.  P.,  57  (A). 

In  both  the  above  cases,  the  evidence  will  be  given  before  the  finding. 

Note. — The  proceedings  of  the  board  are  not  adniit^sible  in  evidence  unle  s 
the  accused  wishes  to  use  them  in  his  defense.  Evidence  will  usually  be 
^ven  by  one  or  more  members  of  the  board. 

32.  Mental  deficiency^  shock,  etc. — ^Where  a  medical  boanl  has  been  held 
and  the  accured  found  sane,  or  when  the  question  of  insanity  has  not  ariseii 
at  all,  the  prooecution  or  the  defense  may  call  evidence  to  show  that  the 
accused  is  lacking  in  intelligence,  or  is  suffering  from  mental  shock,  etc. 

This  class  of  evidence  should  usual ly  he  given  after  the  finding,  unless  the 
accused  calls  it  in  his  defense  to  prove  that  he  was  not  responsible  for  his 
action^  at  the  time  of  the  occurrence,  when  it  may  be  given  before  the  finding. 

It  is  similar  to  statements  made  by  the  accused  in  mitigation  of  punish- 
ment and  will  be  considered  by  courts  in  estimating  the  sentence. 

(Note. — In  no  case  can  further  evidence  be  heard  by  the  court  by  way  of 
revision  or  otherwise  after  they  have  completed  the  procee<1ings  and  have  for- 
warded them  to  the  confirming  ofl^cer.) 

Pabt  II. — ^The  Tbial» 

CHAPTER  V.    BEFOBE  STABTIIVQ  THE  TBIAI^ 

33.  Charge.  (See  R.  P.  106,  M.  M.  L.,  p.  632.)— (i)  Read  carefully  the 
charge  and  partlculai*s  (if  any),  and  compare  them  with  the  corresponding  sec- 
tion of  the  army  act,  to  see  whether  any  offense  is  disclosed. 

If  no  offense  seems  to  be  disclosed,  consult  the  convening  ofllcer.  A  charge 
will  not  be  altered  in  any  way  by  the  court  without  his  authority. 

(it)  Read  the  whole  of  the  section  of  the  army  act  under  which  the  offense 
is  charged,  including  any  proviso,  and  also  the  notes  in  the  M.  M.  L.  on  that 
section. 

(iM)  Split  up  ttie  offense  into  its  component  parts,  with  a  view  to  making 
JHire  that  each  part  of  it  is  established  by  the  evidence,  e.  g.,  in  a  charge  under 
the  following  section  the  following  facts  would  have  to  be  proved : 

Section  6  (i),  (k)  : 

1.  That  accused  had  been  posted  as  a  sentry. 

2.  What  his  post  was. 

3.  That  accused  was  found  asleep. 

4.  That  he  was  then  on  his  post 

5.  That  he  was  then  still  on  duty. 

CHAFTEB  VI.   FBOCEDURE  AT  TRIAL. 

ft 

34.  Preliminary,  (Have  the  M.  M.  L.  open  at  R.  P.  105  et  seq.,  and  see  that 
the  R.  P.  are  complied  with.) 

(a)  See  that  the  court  is  properly  constituted  according  to  R.  P.  106  and  107 
M.  &f.  L.,  pages  631  and  632. 

(6)  Have  all  the  accused,  prosecutors,  witnesses,  etc.,  in,  and  read  page  1  of 
the  A.  P.  A.  3  (convening  order). 

(c)  Give  each  accused  his  right  of  challenge  (see  R.  P.  110).  If  any  accused 
challenc^es,  and  the  challenge  is  upheld,  report  the  matter  immediately  to  the 
convening  ofldcer,  and,  if  necessary,  adjourn  the  trial  of  that  accused. 

(d)  Swear  the  court  A.  A.,  S.  52  and  R.  P.  100  and  111.  Forms  of  oaths 
are  printed  inside  the  cover  of  this  book.  (For  afilrmations,  etc.,  see  M.  M.  L^ 
A  A,  S.  52  (4)  and  note,  p.  432;  R.  P.  28,  p.  588;  R.  P.  80,  p.  589.) 

(e)  March  out  the  witnesses  and  all  accused  except  the  accused  person  (or 
persons)  to  be  tried  first  and  their  counsel  or  friends  (see  R.  P.  100). 

An  accused  charged  Jointly  with  another  accused  has  the  right  to  demand  to 
be  tried  separately,  and  if  several  accused  are  charged  separately  they  can  not 
be  tried  together  unless  they  consent.  Such  consent  should  be  entered  on  the 
proceedings. 

(/)  Arraign  the  accused  (see  R.  P.  112),  and  enter  plea  of  accused  on  each 
charge  in  column  8  of  page  2  of  A.  F.  A.  8. 

85.  Oft  plea  of  guUiy. — (a)  If  the  accased  pleads  gnllty,  see  that  the  pro> 
risioQs  of  R.  P.  85  (B),  li.  M.  L.,  p.  501,  and  B.  P.  87,  p.  503,  are  complied 
with  before  entering  the  plea. 

(b)  A  plea  of  '^guilty  "  should  not  be  accepted  in  any  case  in  whldi  a  death 
ta  likely  to  be  awanlcil. 
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(r)  Where  charges  are  alternative,  a  plea  of  "guilty"  can  not  be  taken  on 
more  than  one  charge. 

{(I)  As  a  rule,  unless  the  accused  pleads  "guilty"  to  the  more  serious  of 
alternative  charges,  pleas  of  "  not  guilty  "  will  be  entered  on  both  charges,  and 
the  trial  proceeded  with.  After  hearing  the  evidence  the  court  can  deter- 
mine on  which  charge  the  accused  is  "  guilty."  Findings  of  "  guilty  "  and  of 
"  not  guilty  "  should  then  be  entered  in  column  4  of  page  2  of  A.  F.  A.  3 
accordingly. 

(e)  A  plea  of  "guilty"  covers  all  defects  in  the  evidence  unless  it  appears 
from  the  summary,  if  any,  or  otherwise,  that  the  accused  has  not  in  fact  com- 
mitted the  offense  charged,  In  which  case  a  plea  ot  "  not  guilty  "  should  be 
entered. 

S(3.  f^iatement  in  mitUtation  of  punishment. — (a)  In  addition,  the  court  should 
record  jiny  statement  in  mitigation  made  by  the  accuseil.  Such  statements  may 
be  on  oath.  If  the  accused  makes  no  such  statement  on  a  plea  of  guilty,  that 
fact  should  be  recorded.     (R.  P.  37  (F),  p.  593,  and  note  4  on  p.  594.) 

(&)  Whenever  the  accused  makes  any  statement  in  mitigation  of  punishment, 
or  otherwise,  which  implies  that  he  did  not  commit  the  offense,  a  plea  of  not 
guilty  will  be  entered  and  the  accused  tried  on  that  plea. 

(c)  For  the  purpose  of  deciding  whether  or  not  to  accept  a  plea  of  guilty,  the 
accused's  statement  will  be  assumed  to  be  true.  The  test  is  not  whether  it  is 
believed  or  is  likely  to  be  believed;  but  whether,  if  true,  it  would  afford  a 
defense  to  the  charge  or  would  suffice  to  reduce  the  finding  to  one  of  a  less 
grave  offense. 

id)  E.  g.,  if  an  accused  charged  with  striking  a  superior  officer  says  that  he 
did  not  know  that  he  was  a  N.  C.  O.,  a  plea  of  not  guilty  will  be  entered.  A 
similar  course  will  be  followed,  if  an  accused  pleads  guilty  to  drunkenness,  and 
says,  "  I  admit  having  had  drink,  but  I  was  fit  for  duty,"  or  to  a  charge  of 
desertion,  and  says,  "  I  admit  I  was  absent,  but  I  had  no  intention  of  missing 
duty." 

(e)  It  is  usually  advisable  to  enter  a  plea  of  "not  guilty"  whenever  the 
accused  says  anything  about  his  Intentions  or  alleges  Ignorance  that  he  was 
doing  wrong.  ' 

if)  The  summary,  or  statement  of  evidence.  If  available,  will  be  attached  to 
the  proceedings. 

(//)  If  there  Is  none,  sufficient  evidence  on  oath  will  be  taken  down  to 
enable  the  confirming  officer  to  Judge  of  the  gravity  of  the  offense. 

(//)  Evidence  of  character.  The  procedure  Is  exactly  the  same  as  on  convic- 
tion after  a  plea  of  "  not  guilty." 

(i)  Complete  A.  F.  A.  3. 

37.  On  plea  of  not  guilty.— The  case  proceeds  as  laid  down  In  R.  P.  114, 
M.  M.  L.,  page  633. 

38.  Record  of  evidence. — (a)  The  summary  will  not  be  used  as  a  record  of 
the  evidence  given  at  the  trial,  nor  is  it  sufficient  to  say,  "The  witness  cor^ 
roborated  his  evidence  on  the  summary  "  or  "  corroborated  the  last  witness," 
A  short  note  of  what  the  witness  actually  says  at  the  trial  will  be  taken  in 
narrative  form. 

(6)  Where  a  number  of  accused  persons  are  tried  together  for  an  offense 
charged  to  have  been  committed  by  them  collectively,  one  record  covering  all 
the  accused  can  be  taken.  Where  men  are  being  tried  separately,  the  record 
of  evidence  against  each  of  them  must  be  complete  In  itself,  and  such  a  state- 
ment as  "  For  further  evidence  see  trial  of  *  ♦  ♦  "  is  improper,  as  this  does 
not  comply  with  the  requirements  of  R.  P.  114  (c). 

(c)  Evidence  (including  cross-examination)  need  not  be  taken  down  as 
question  and  answer  unless  the  prosecution  or  defense  specially  demand  it 
It  is  within  the  discretion  of  the  court  to  make  the  record  in  such  manner  as 
will  then  make  the  facts  clear. 

(d)  Ordinary  witnesses  should  be  called  In  the  order  of  the  events  to  which 
they  testify,  and  not  In  order  of  rank  or  seniority. 

(e)  Proper  names  should  be' recorded  In  block  letters. 

39.  Fonn  of  record.— Statements  such  sis  "  R.  P.  83b  compUed  with,"  "  Wit- 
ness wfthdra^vs,"  "The  prosecution  is  close^l."^  etc.;  are  not  necessary. 

The  following  is  sufficient:  .;       .     .  "    '. 

Trial  of  (number,  rank,  name,  unit).  .     '  ■  *■   .  •;»';•' 

(The  nanie,  etc.,  of  the  pro*cutor,  and  If  a  friend  of  the  accused  represents 
him  or  assists  him  at  the  trial,  his  name,  etc„  wUl  be  entered.  If  either  pei^ 
son  is  a  qualified  barrister  or  solicitor,  the  fact  will  be  stated.) 
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40.  Prosecution, — ^First  witness  ( Dumber,  rank,  name,  unit),  sworn, 
states . 

{The  witness  should  describe  himself,  e.  g.,  "  I  am  C.  S.  M.,  of  B  Company, 
to  which  accused  belongs,"  and  his  evidence  should  then  continue  with  time» 
(late,  and  place,  e.  g.,  "At  4.30  p.  m.,  on  the  Jan.  12,  1916,  in  the  fire  trenches 
*  *  •,"  or  "about  2  or  3  p.  m.,  on  a  Thursday  (I  forget  the  date)  in 
billets,    ♦    ♦    ♦.") 

Cross-examined  , 

(A  witness  may  be  cross-examined  about  any  matter  which  has  a  bearing  on 
the  case.  The  notion  that  cross-examination  is  limited  to  questions  directly 
arising  out  of  a  witness's  evidence  in  chief  is  erroneous.  For  instance,  a  wit- 
ness can,  and  should,  be  cross-examined  as  to  any  facts  tending  to  assist  the 
intended  defense,  though  he  has  not  referred  to  them ;  or  a  witness  as  to  facts 
for  the  prosecution  can  be  cross-examined  to  establish  the  good  character  of 
the  accused. ) 

Reexamined  and  not  cross-examined. 

Examined  by  the  court . 

(A  witness  also,  at  any  time  before  the  court  is  closed  for  consideration  of 
the  finding,  may  be  "  examined  by  the  court  *'  to  clear  up  any  point  either  for 
the  prosecution  or  for  the  defense.  He  may  be  recalled,  if  necessary,  for  the 
purpose.    R.  P.  86,  M.  M.  L.,  p.  622.) 

Second  witness.     (As  before.) 

41.  Defense. — It  is  the  duty  of  the  president  to  inform  tlie  accused  at  the 
dose  of  the  case  for  the  prosecution  that  he  can  either — 

(0)  Give  evidence  as  a  witness  on  oath,  in  which  case  he  is  liable  to  be 
cross-examined  by  the  prosecution  and  examined  by  the  court ;  or 

(6)  Make  or  hand  in  a  statement,  not  on  oath,  in  which  case  he  is  not  liable 
to  be  questionad  in  any  way ;  or 

(c)  Say  nothing, 

((f)  He  can  also,  if  he  wishes  to  do  so,  hand  in  a  written  statement,  on  oath, 
in  which  case  the  statement  becomes  his  evidence,  and  he  can  be  cross-examined 
on  it. 

The  president  should  also  inform  the  accused  that  the  court  will  attach  more 
weight  to  evidence  on  oath  than  to  a  statement  not  on  oath. 

The  president  should  then  ask  the  accused  which  course  he  wishes  to  adopt 
and  whether  he  has  any  witnesses  to  call  in  his  defense. 

Accused  (Number,  rank,  name,  unit),  sworn,  states or  hands  in  written 

statement  marked .     Cross-examined  {see  R.  P.  80   (3)),  exam- 
ined by  court  (»ec  R.  P.  80   (3)),  or  accused   (No.,  rank,  unit),  not 

sworn,  states ,  or  accused  (No.,  rank,  name,  unit),  not  sworn,  hands  in. 

written  statement  marked  ,  or  accused  (No.,  rank,  name^  unit)   makes 

no  statement. 

In  each  of  the  three  latter  cases  he  can  not  be  cross-examined  by  the  prose- 
cution or  by  the  court,  and  throughout  the  proceedings,  except  when  the 
accused  is  giving  evidence  on  oath,  the  court  should  be  very  careful  not  to 
nBk  him  questions  about  the  facts  of  the  case  such  as  to  draw  from  liim 
^^tatemeuts  to  his  disadvantage. 

Second  witness:  (Number,  rank,  name,  regiment,  etc.) (as  in  evidence 

Tor  prosecution),  or  accused  calls  no  witnesses. 

42.  Evidence  an  to  character  before  finding. — The  accused,  if  he  wishes  to 
lio  so.  may  call  evidence  of  good  character  before  the  finding.  He  should  also 
be  [jermitted  to  produce  testimonials,  etc.,  to  which  the  court  should  give  such 
weight  as  they  may  think  fit.  Before  accused  decides  to  give  or  dall  evidence 
(•f  good  character  it  should  be  pointed  out  to  him  that  t\A^  will  entitle  the' 
prosecutor  to  cross-examine  and  to  produce  evidence  of  bad  character.  For 
this  purpose  the  prosecutor  may  produce  the  field-conduct  sheet  with  entries 
of  previous  offenses. 

In  no  other  circumstances  can  evidence  of  bad  character  be  produced  l)efore 
finding. 

43.  Plea  of  iUnCM,  e<c.— When  a  soldier,  in  his  defense  or  in  mitigation  of 
liunisbment.  urges  a  substantial  plea,  resting  on  medical  grounds,  a  medical 
witness  should  invariably  be  called  either  to  substantiate  or  to  rebut  this 
before  the  finding  if  it  is  in  defense  and  after  if  it  is  urged  in  mitigation  of 
punishment. 

44.  Finding. — (a)  In  the  case  of  an  equality  of  votes  the  finding  is  entered 
as  one  of  "  Not  guilty."     (S.  53  (8)  A.  A.,  M.  M.  L.,  p.  483.) 
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(b)  The  finding  on  each  charge  is  entered  in  column  4  of  page  2  of  A.  F.  A. 
3  simply  as  *  Guilty  "  or  "  Not  guilty." 

(c)  If  the  accused  pleads  "  Guilty,"  ti  finding  of  "  <4uilty  "  is  entered  iw 
well  as  the  plea  of  "  Guilty." 

(d)  If  the  court  is  in  doubt  on  which  of  alternative  charges  to  find  accused 
guilty,  he  should  be  found  guilty  of  the  simpler  offense  or  a  special  finding 
should  be  brought  in,  as  to  which  see  R.  P.  44  and  note,  M.  M.  L.,  page  508. 

(e)  The  only  cases  In  which  an  accused  can  be  found  guilty  of  a  lesser 
ofCenae  or  of  the  same  offense  with  variations  In  detail  are  given  in  S.  56  A.  A. 

if)  A  special  finding  can  not  be  recorded  on  a  plea  of  "guilty." 
(g)  Except  on  a  charge  of  attempting  to  desert,  in  no  case  can  an  Hccu^eii 
be  found  guilty  of  a  graver  offense  than  that  chargetl,  nor  can  he  be  found 
guilty  of  an  entirely  different  offer****,  even  If  there  is  evidence  of  sacti  an 
offense. 

45.  Honorable  acquittal. — A  finding  of  honorable  acquittal  Is  incorrect  la 
a  case  where  the  charge  does  not  affect  the  honor  of  the  accused.  It  Is  eqoally 
inappropriate  unless  the  accused*s  condnct  has  been  irreproachable  through€Hit 
the  transactions  investigated  by  the  court. 

46.  After  finding. — If  an  accused  is  found  not  guilty,  he  will  be  so  Informed 
and  will  be  released  from  arrest. 

47.  Evidence  of  character  after  finding. — (a)  After  a  finding  of  guilty 
(whether  after  a  i^ea  of  guilty  or  not  guilty)  the  court  will  take  and  record 
such  evidence  of  chanM^r  and  particiitami  of  service  of  the  aocaaed  as  is 
available. 

(b)  As  a  general  rule  no  evidence  of  bad  character  should  be  produce<l 
before  the  court,  except  the  field  conduct  sheet,  A.  F.  B.  122.  which  will 
be  produced  by  a  witness  on  oath  after  the  finding,  to  guide  the  court  as  to 
sentence. 

(c)  The  field-conduct  sheet  will  not  be  attached  in  original,  hut  either 
extracts  recorded  or  a  certified  true  copy  attached. 

(d)  If  evidence  of  character  is  not  available  at  the  trial,  a  not  to  this 
effect  will  be  recorded. 

(e)  Any  evidence  of  goofl  character  is  admissible  and  will  be  recordeil. 

(f)  If  the  accused  is  under  a  suspended  sentence  or  a  sentence  of  field 
punishment,  the  court  will  be  Informed  of  this  after  the  finding,  and  the  fact 
will  be  recorded. 

ig)  When  re<*ordlng  evidence  of  character  it  should  always  be  stated 
whether  it  is  taken  "  before  finding  "  or   "after  finding." 

(h)  Finally  the  accused  will  be  asked  If  he  wishes  to  say  anything  further, 
either  as  to  character,  in  mitigation  of  punishment,  or  otherwise,  and  a 
record  will  be«made  of  his  statement,  or  of  the  fact  that  he  declines  to  make 
one. 

48.  Sentence. — (a)  Only  one  sentence  Is  awarded  whether  the  accused  has 
been  found  guilty  on  one  or  more  charges.  This  sentence  may,  however, 
where  authorized  by  the  army  act,  consist  of  more  than  one  punishment,  e.  g.. 
reduction  to  the  ranks  and  £1  stoppages,  or  28  days'  F.  P.  No.  1  and  three 
months'  forfeiture  of  pay. 

(7^)  Sentence  is  entered  in  column  4  of  page  2  of  A.  F.  A.  8,  below  the 
findings.  It  should  be  entered  briefly,  e.  g.,  "  60  days'  F.  P.  No.  1,"  "  2  years* 
I.  H.  L.,"  "  3  years'  P.  S.,"  "  Death,"  etc. 

(c)  The  maximum  punishment  which  can  be  awarded  will  be  found  laid 
down  in  the  section  under  which  the  charge  is  laid. 

(d)  "Such  less  punishment"  can  be  foimd  by  reference  to  section  44,  A.  A.. 
M.  M.  L.,  page  416. 

(e)  To  award  death  or  P.  S.  a  court  must  consist  of  three  or  more  oflicers. 
S.  49  (i)  (d),  A.  A.,  M.  M.  L.,  page  429. 

if)  To  award  death  the  opinion  of  the  court  must  be  unanimous,  and  an 
entry  to  this  effect  will  be  made  In  the  schedule.  S.  49  (2),  A.  A.,  M.  M.  U. 
page  429. 

ig)  Other  sentences  are  decided  by  a  majority,  the  president.  If  necessary, 
having  a  casting  vote.  S.  63  (8),  A.  A.,  M.  M.  L.,  page  433;  also  R.  P.,  69,  and 
notes,  M.  M.  L.,  page  615. 

( For  sentence  where  an  accused  has  elected  trial,  see  Ch.  V.,  par.  80,  M.  M.  L.. 
p.  50.) 

49.  Recommendation  to  mercy. — ^As  to  recommendation  to  mercy,  see  M.  M. 
L.,  Ch.  v.,  par.  88,  page  51. 

Care  will  be  taken  to  see  that  a  recommendation  to  mercy  is  consistent  with 
the  finding.     For  instance,  on  any  charge  a  recommendation  to  mercy  "on 
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the  groand  that  the  accused  appears  not  to  be  responsible  for  his  actions'* 
would  invalidate  the  conviction,  as  would  also  a  recommendation  "on  the 
STOond  that  the  accused  may  not  have  known  that  he  had  no  right  to  the 
i;oods  "  on  a  cliarge  of  theft 

50.  Notes  on  sentences. — ^The  following  points  should  be  especially  noted: 
(a)  Imprisonment  with  or  without  hard  labor  can  not  be  awarded  for  a 

term  Ipnger  tban  two  years,  including  any  sentence  which  may  be  running  at 
the  time. 

(6)  Penal  servitude  can  not  be  awarded  for  a  term  less  than  three  years. 
Maximum  is  for  life. 

<c)  Field  punishment  can  not  be  awarded  fbr  a  term  longer  than  three 
(calendar)  months,  taking  into  account  any  sentence  which  the  accused  may 
ah'eady  be  undergoing.    It  should  be  awarded  in  days. 

(4)  Except  on  the  lines  of  communication  it  is  a  rule  for  any  punishment 
up  to  three  months  to  be  in  terms  of  field  punishment,  and  not  imprisonment 
with  hard  labor. 

(e)  Detention  and  discharge  wltii  ignominy  are  not  awarded  on  active 
ferrlce  In  the  field. 

if)  Forfeiture  of  pay  not  exceeding  three  months  may  be  awarded  on  active 
service  in  addition  to  or  without  other  punishment  S.  44  (6),  A.  A.,  M.  M.  L., 
p.  417. 

As  this  forfeiture  of  pay  commences  on  the  day  of  award,  if  field  punish- 
DH'iit  is  aUu>  awarded  (for  which  t)ay  is  ipso  facto  forfeited,  A.  A.,  S.  138  (i)  ) 
the  two  forfeitures  of  pay  will  run  concurrently;  consequently,  a  sentence 
of  forfeiture  of  pay,  to  be  effective,  must  be  awarded  for  a  longer  period  than 
any  field  punishment  awarded.  (See  footnote  to  K.  R.,  par.  494,  as  amended 
by  Army  Order  200.  1912.) 

(ff)  A  fine  not  exceeding  £1  may  be  awarded  In  cases  of  drunkenness  only, 
either  in  addition  to  or  in  substitution  for  any  other  punishment.  S.  19,  A.  A.. 
IL  M.  L.,  p.  398. 

ih)  Htoppages, — ^To  enable  a  court-martial  to  sentence  a  soldier  to  stoppages 
of  pay,  the  amount  of  damage,  etc.,  must  be  stated  in  the  charge  and  proved 
In  evidence. 

A  definite  sum  must  be  mentioned  in  the  sentence. 

When  damage  or  loss  has  been  occasioned  by  the  commission  of  an  offense, 
stoppages  ought  always  to  be  awarded. 

(i)  A  court-martial  has  no  power  to  award  C.  B.,  or  reprimand  or  severe 
reprimand  (except  in  the  case  of  ofilcers). 

(i)  N.  C.  O.S  can  be  awarded  the  same  punishment  as  private  soldiers, 
bat  before  being  sentenced  to  P.  S.,  imprisonment,  or  F.  P.,  they  should  be 
sentenced  to  reduction  to  the  ranks. 

ik)  N.  G.  O.  s  can  also  be  sentenced  to  forfeiture  of  seniority  or  to  reduc- 
tion to  a  lower  grade  or  to  the  ranks. 

(Kce  S.  44  (h)  to  44  (n),  A.  A.,  M.  M.  L.,  p.  416;  S.  190  (6).  A.  A.,  M.  M.  L., 
p.  555;  R.  P.,  47,  M.  M.  L.,  p.  602.) 

51.  Rank  of  N.  C.  O.  s, — In  dealing  with  N.  0.  O.  s,  care  will  be  taken  to 
ascertain  their  permanent  rank.  An  acting  N.  C.  O.  can  not  be  deprived  of 
hia  acting  rank  by  sentence  of  court-martial.  A  court-martial  can  only  deal 
with  him  in  his  permanent  rank. 

Tlios  a  private  (acting  sergeant)  can  not  be  reduced  by  sentence  of  court- 
martial  to  the  rank  of  acting  corporal,  nor  can  he  be  reduced  to  the  ranks. 
A  sergeant  (acting  C.  S.  M.).  however,  though  he  can  not  be  reduced  or 
reverted  to  the  rank  of  sergeant,  can  be  ordered  to  forfeit  seniority  in 
the  rank  of  sergeant,  or  can  be  reduced  to  the  rank  of  corporal  or  to  tlie 
ranks.  Any  sentence  involving  loss  of  liberty,  i.  e.,  of  one  day*s  F.  F.  or 
upwards,  will  automatically  reduce  an  N.  0.  O.  "acting**  or  otherwise  to 
the  ranks. 

Acting  and  lance  ranks  can  only  be  dealt  with  by  the  man*s  0.  O.,  but 
the  probable  loss  of  such  rank  as  a  consequence  of  the  conviction  should 
be  taken  into  consideration  by  the  court.    {See  G.  R.  O.  1025.) 

52.  ComjAetion  of  A.  F,  A,  3. — After  sentence  has  been  recorded  in  column 
4  of  page  2  of  A.  F.  A.  3,  the  president  will  sign  page  2,  and  also  the  certlfi- 
cftte  on  page  3.    He  need  not  sign  the  record  of  evidence. 

53.  Documents. — Only  documents  forming  part  of  the  proceedings  will  be 
attached  inside  A.  F.  A.  3. 

AU  decoments  pvoduced  should  be  distinctively  marked  and  initialed  by 
the  prestdot     They  should  be  attached  as  far  as  possible  in  the  order  of 
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their  production,  e.  r.,  charge  sheet,  if  any,  record  of  evidence,  exhibits, 
A.  F.  B.  122.  Where  the  accused  has  pleaded  "Not  guilty,"  the  summary  of 
evidence  need  not  be  attached  (unless  It  has  been  used  during  the  trial 
in  cross-examination  of  a  witness,  to  point  out  discrepancies  in  his  evidence. 
{See  M.  M.  L.,  chap.  6,  par.  58,  p.  71.) 

Any  remark  which  the  court  may  wish  to  make  on  the  conduct  of  a  witness 
or  In  connection  with  the  trial  should  be  attached  to  the  proceedings  in  a 
separate  minute  to  the  convening  officer. 

54.  Adjournment. — ^A  court  can  always  be  adjourned,  and  in  case  of  difflcultj* 
arising  to  adjourn  and  consult  the  convening  officer  Is  better  than  to  go  on 
and  convict  and  eventually  have  the  conviction  quashed. 

54A.  Death  sentenre, — ^Whenever  sentence  of  death  has  been  passed  by  court- 
martial  upon  an  officer  or  soldier  the  sentence  is  to  be  notified  forthwith 
to  the  accused. 

At  the  conclusion  of  the  trial  the  president  will  cause  to  be  forthwith  trans- 
mitted to  the  accused  under  sealed  cover  A.  F.  W.  8996,  duly  completed  and 
signed  by  himself. 

In  all  courts-martial,  therefore,  the  oath  will  be  administered  to  members 
tn  th.Q  amended  form  contained  In  the  cover  of  this  book. 
'  In  the  event  of  an  accused  being  sentenced  to  death  the  president  will 
attach  to  the  proceedings  a  certificate  in  the  following  terms : 

"  I  certify  that  A.  F.  W.  3996  has  been  handed  to  the  accused  under  sealed 
cover  In  accordance  with  army  council  Instruction  570  of  1918. 

"  Date . 

"  Signed , 

"  Pretident.** 

The  president  must  satisfy  himself  that  the  sealed  over  containing  A.  F.  W. 
3996  has  actually  been  handed  to  the  accused.  Convening  officers  will  insure 
that  presidents  of  courts-martial  are  supplied  with  one  copy  of  A.  F.  W.  3996 
and  one  envelope  for  every  accused  who  is  charged  with  an  oftense  for  which 
sentence  of  death  is  likely  to  be  awarded,  and  that  they  are  informed  of  the 
terms  of  this  order. 

55.  Rules  of  evidence, — ^A  field  general  court-martial  will  observe  the  rules 
of  evidence  as  strictly  as  any  other  court-martial.  {See  Army  act,  S.  128.) 
The  admission  of  hearsay  or  other  inadmissible  evidence  may  Invalidate  the 
proceedings. 

Great  latitude,  however,  should  be  given  to  the  defense  both  in  cross- 
examination  of  witnesses  for  the  prosecution  and  in  the  evidence  produced 
by  it,  e.  g.,  written  statements,  letters,  and  hearsay  can  be  considered  by  the 
court  for  what  they  are  worth,  if  tendered  for  the  defense.  {See  also  par. 
6  {jc).) 

56.  Relevancy. — Evidence  should  be  excluded  which  does  not  tend,  either 
directly  or  as  circumstantial  evidence,  to  prove  the  charge.  Caution  should 
be  exercised  In  checking  cross-examination  by  the  defende;  this  may  at  the 
moment  appear  irrelevant,  but  may  be  intended  to  help  in  building  up  a 
defense  to  be  disclosed  later. 

57.  Hearsay  and  evidence  of  opinion  are  not  generally  admissible.  For 
exceptions  see  M.  M.  L.,  Chapter  VI,  paragraphs  58-71,  pages  71-78. 

"  Hearsay  "  may  be  taken  to  include  any  statement  made  not  in  the  bearing 
of  the  accused,  whether  it  was  made  by  a  third  party  or  by  the  witness  himself. 

The  following  are  example  of  hearsay : 

(a)  **The  sergeant  reported  to  me  that  accused  was  absent." 

( 6 )  **l  was  told  by  Sergt.  A.  that  accused  had  struck  him.'* 

(c)  "I  spoke  to  the  O.  C.- Company  on  the  telephone  and  told  him  accase<l 
had  come  back  to  battalion  headquarters  and  had  told  me  he  had  been  sent 
there.    The  O.  C.  Company  said  accused  had  had  no  such  orders. 

**  I  placed  him  under  arrest." 

{d)  Accused  said  he  had  been  in  the  field  ambulance.  "I  made  inquiries 
there,  and  found  he  had  never  been  admitted  there.'* 

In  the  above  examples: 

{ay  The  sergeant  must  be  called  to  prove  the  absence  of  accused. 

{b)  The  sergeant  must  be  called. 

(c)  The  accused  did  not  hear  the  conversation.  The  witness  can  only  state 
what  he  did,  and  not  what  he  said,  1.  e..  "Accused  told  me  he  had  been  sent 
back  to  battalion  headquarters  by  the  O.  C.  Company.  I  spoke  to  the  O.  0. 
Company  on  the  telephone.  I  then  placed  accused  under  arrest.*'  The  0.  C. 
Company  must  be  called  to  prove  that  he  had  given  no  such  order. 
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(d)  This  is  in  effect  only  repeating  an  unsworn,  uncross-examlned  state- 
ment made  by  somebody  at  the  field  ambulance.  A  witness  must,  therefore, 
be  called  from  the  filed  ambulance  to  swear  to  the  fact,  from  his  own  knowl- 
edge, that  accused  had  not  been  admitted. 

58.  Documentary  evidence. — (See  generally  M.  M.  L.,  Chap.  VII.,  pars.  3<M0, 
pp.  63-e4.) 

Note. — yo  document  is  admissible  in  evidence  for  the  prosecution  unless  it 
has  been  produced  by  a  witness  on  oath. 

(a)  Written  statements  by  absent  witnesses  must  not  be  put  in  by  the 
prosecution  as  "  documentary  evidence,"  e.  g.,  a  report  of  an  A.  P.  M.  as  to  an 
arrest,  a  certificate  of  a  M.  O.,  a  letter  dealing  with  the  facts  of  the  case  from 
some  military  authority  or  civilian  in  England.  These  are  inadmissible  for 
the  prosecution,  being  "  hearsay,"  though  they  may  be  considered  if  produced 
by  the  defense. 

Written  statements  are  generally  Inadmissible  in  evidence,  unless  it  is  proved 
that  they  have  been  written  by  the  accused. 

Certain  exceptions  to  this  rule  will  be  found  In  S.  163,  A.  A.,  M.  M.  L.,  pp. 
r>i3-524,  e.  g.,  a  "descriptive  return  "  in  cases  of  desertion  (see  S.  163  (1)  (i) 
and  ante  p.  15),  the  finding  of  a  court  of  inquiry  on  illegal  absence  (S.  163 
(1)  (g)  and  K.  R.,  par.  1912) ;  a  certificate  in  the  case  of  a  deserter  or  ab- 
sentee who  tias  surrendered  himself  Into  custody  (S.  163  (1)   (J)  and  (k)). 

(6)  Orders. — In  any  case  Involving  disobedience  of  written  orders  the  prose- 
fmtion  must : 

(I)  Produce  the  original  orders,  if  in  existence,  and  If  not,  a  certified  true 
c-opy.  (Verbal  evidence  as  to  their  terms  may  only  be  given  when  it  is  proved 
That  no  better  evidence  Is  available.) 

(ij)  Show  that  the  orders  reached  the  accused,  either  directly,  or  by  being 
read  out  on  a  parade  that  he  can  be  proved  to  have  attended,  or  by  being  posted 
in  a  place  where  In  the  ordinary  course  he  should  have  seen  them,  or  should, 
at  any  rate,  have  looked  for  them. 

59.  Admissions  afid  confessions^ — As  to  admissions  and  confessions  by  an 
awnLsed,  see  M.  M.  L..  Chapter  VI,  paragraph  74,  page  74.  An  admission  made 
by  a  soldier  to  an  officer  who  is  Investigating  a  case  should  not,  as  a  rule,  be 
used  against  the  soldier. 

60.  Production  of  stolen  and  other  articles. — When  a  man  Is  charged  with 
theft,  the  subject  of  the  charge  should  always,  where  possible,  be  produced  and 
wlentifled  in  court.  If  It  is  not  produced,  evidence  must  be  given  as  to  what 
has  become  of  it. 

A  similar  rule  applies  to  all  other  articles  referred  to  In  evidence. 

61.  Identification  of  documents,  etc. — All  documents  and  goods,  etc.,  material 
to  the  procee<ling  must  be  produced  by  one  of  the  witnesses  and  identified  by 
all  witnesses  who  give  evidence  as  to  them. 

PABT  III. — AFTER  TBIAL. 
CH.  VII.— CONFIRMATION. 

62.  (a)  The  confirming  officer  Is  usually  the  officer  who  convened  the  court. 
i\n  to  confirmation  generally,  see  A.  A..  S.  54;  as  to  field  general  courts- 
martial,  see  R.  P.  120  M.  M.  L.,  p.  634. ) 

(ft)  Finding  and  sentence  may  be  "confirmed,"  "reserved,"  or  "not  con- 
firmed." These  words,  entered  and  initialed,  in  the  case  of  field  general 
ctmrts-martial.  in  column  5  of  p.  2  of  A.  F.  A.  3.  are  sufficient.  (For  effect 
of  nonconfirmation,  see  note  2  to  A.  A.,  S.  157,  M.  M.  L.,  p.  519,  and  Ch.  V.,  par. 
5,  p.  36.  For  variations  see  M.  M.  L.,  p.  688.) 
A<i  to  cases  of  insanity,  see  6.  R.  O.  2080. 

(c)  In  the  case  of  finding  and  sentence  being  confirmed.  Certificate  C  on  p.  3 
of  A.  F.  A.  3  will  also  be  signed. 

{d)  If  there  is  any  doubt  about  the  legality  of  the  finding  or  about  any 
other  point,  a  confirming  officer  may,  before  confirming,  send  proceedings  up 
to  army  headquarters,  or  to  the  deputy  judge  advocate  general  direct,  and 
they  will  be  returned  direct  with  a  ruling  on  the  point  In  doubt. 

Many  convictions  have  had  to  be  quashed  o^lng  to  defects  which  could 
have  been  cured  by  sending  back  the  case  to  the  court  for  revision  before 
nmfirmation. 
(e)  An  acquittal  does  not  require  confirmation. 

(/)  Reference  may  be  made  usefully  to  the  following  rules  of  procedure, 
etc.:    Procedure,  R.  P.  51,  M.  M.  L.,  p.  608;   revision,  R.  P.  52,  p.  604;   mitt-. 
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gation  of  sentence  on  partial  confirmation,  R.  P.  54,  p  605;  confirmation  of 
finding  on  alternative  charges,  R.  P.  55,  p.  605 ;  confirmation  notwitlistanding 
informalities,  etc.,  R.  P.  56,  p.  606;  finding  of  guilty  In  spite  of  immaterial 
variation  from  the  charge,  note  2  to  R.  P.  44,  p.  509;  referring  confirmation, 
A.  A.,  S.  54  (5)  ;  withholding  confirmation,  A.  A.,  S.  54  (6),  and  note  10, 
M.  M.  L.,  p.  437.    Comment  on  sentences  K.  R.,  par.  589. 

63.  Retstitution  of  stolen  property. — Property  proved  to  have  been  stolea. 
etc.,  should  be  restored  to  its  owner  by  the  confirming  ofiicer.  and  a  note  that 
thi.s  has  been  dene  should  form  part  of  the  forwarding  minute  (see  Army  Act. 
S.  75,  M.  M.  L.,  p.  450). 

CH.  VIII. — DEATH    SENTENCES. 

64.  Reservation. — A  death  sentence  will  not  be  promulgated  wltliout  the 
sanction  of  the  commander  in  chief,  to  whom  it  will  be  forwarded  through  the 
usual  channels.  The  confirming  officer  should  enter  the  word  "  reserved "  in 
the  last  column  of  the  schedule  of  A.  F.  A.  3,  and  should,  sign  Certificate  **  0," 
Neither  finding  nor  sentence  should  be  conrtrme<l. 

65.  Custody  of  the  avcused, — ^The  confirming  officer  will  cause  the  accusetl 
to  be  hande<l  over  to  an  A.  P.  M.,  and  will  cause  to  be  attached  to  the  prtKve<l 
ings  a  certificate  that  this  has  beeu  done. 

66.  Recommendations  as  to  death  sentences. — In  such  cases  tlie  recoiniiuMula 
Hons  of  the  reviewing  (»fficers  will  be  given  as  to  whether  the  sentence  shnul< 
bo  carried  out  or  cominu!ed,  and  the  rensons  for  the  re<*omniendatlons  will  \^ 
given. 

67.  Death  senteticcs  for  desertion. — In  particular  the  fullest  information  on 
the  following  four  points  is  to  be  forwarded  with  the  proceedings  in  all  fase< 
where  it  is  considered  that  the  extreme  i)ennlty  sliould  be  inflicted  for  deser 
tion: 

(i)  The  character  (from  a  fighting  point  of  view  as  well  as  from  that  ♦»( 
iiehavior)  of  tlie  soldier  concerned,  his  previous  conduct  in  action,  and  th** 
I^eriod  of  his  service  with  the  expeditiimary  force. 

(ii)  The  state  of  discipline  of  the  regiment,  battalion,  or  unit  concerned. 

(iii)  The  commanding  oflficer's  opinion  (based  on  his  i)ersonal  knowledge, 
or  that  of  his  officers,  of  the  soldier's  characteristics),  as  to  whether  the  (Time 
was  deliberately  committed.  The  reason  for  forming  that  opinion  will  Im> 
given. 

(iv)  The  reasons  why  the  various  reviewing  authorities  recommend  that  the 
extreme  penalty  be  inflicted,  or  otherwise. 

In  cases  where  the  essential  part  of  the  offence  is  **  to  avoid  a  particular 
duty,"  by  these  reports  the  commander  in  chief  hopes  to  assure  himself  that 
a  good  fighting  man  is  not  shot  for  absence  arising  from,  for  example,  over- 
sight or  a  drunken  spree. 

68.  Death  sentence,  certificate  regarding. — When  a  death  sentence  is  carrieil 
'out,  a  certificate  that  the  proceedings  have  been  promulgated  and  a  certificate 

that  the  sentence  has  been  duly  executed,  giving  date  and  time,  signed  by  the 
assistant  provost  marshal,  are  to  be  lndorse<l  on  or  attached  to  the  proceed- 
ings ;  a  telegram  is  ta  be  sent  to  army  headquarters,  by  the  division,  etc.,  con- 
cerned, giving  these  particulars  as  regards  the  sentence,  as  soon  as  it  is  car- 
ried out. 

CH.    IX.   BEVIEW    OF   PROCEEDINGS    AND  EXECUTION   OF   SENTENCES   GENERALLY. 

69.  Detention. — ^With  reference  "  Field  Service  Regulations,'*  part  II,  sec- 
tion 113  (4),  soldiers  sentenced  to  detention  can  not  he  committed  to  the  mili- 
tary prison  in  the  field,  and  such  sen  tenches  will  be  commuted  to  field  punish- 
ment. 

70.  Field  punishmetit. — ^When  a  soldier  under  sentence  of  field  punishment 
is  not  doing  duty  In  the  trenches  or  employed  at  work  or  fatigue,  he  will  be 
treated  as  though  he  were  undergoing  imprisonment  with  hard  labor,  and. 
whenever  possible,  he  will  be  confined ;  smoking  will  be  prohibited,  and  no  runi 
ration,  wine,  or  beer  allowed.  If  necessary  he  may  Ije  kept  In  "  irons,"  I.  e., 
fetters  or  handcuffs,  in  such  a  way  as  to  prevent  his  escape;  this  applies  to 
field  punishment,  both  No.  1  and  No.  2. 

When  awarded  field  punishment  No.  1,  the  prisoner  may  be  attached  for 
certain  periods  to  fixed  objects,  under  the  conditions  laid  down  in  paragraphs 
2  (b)  and  4  of  the  rules  with  respect  to  field  punishment  (vide  p.  721,  M.M.U 
and  Q.RO.  2103). 


ESTABUSHBIENT  OF  MILITARY  JUSTICE.  427 

71.  Unnecennary  rforwwiCTif*.— Such  anny  forms  na  B,  110,  "  appliaitlon  for  a 
itiurt-niartlal "  :  copies  of  B,  296,  "  Statpineot  as  to  <'haraoter  and  imrtlculare 
of  aerviiv  a(ru8«il,"  and  A  40.  "  I>H.*lanition  of  military  exlgenciee.  under  rule 
"f  pHK-wliirt^  HH  *•  or  II Ht  of  \vltne8s«»s  are  not  retiuired. 

72.  A'.  R,  iiS2. — The  hrlKatle  or  other  commander  who  n»mlts  any  imrt  of  a 
sHnteni-e  awanlwl  by  F.  i\.  i\  M.  I«  resijonslhle  that  I>.  A.  «.,  basH',  Is  notlfled 
f>f  such  reiuiHslon. 

73.  TrrniH  of  (ftmuiutvd  Kcntemv.H.  A.  A.,  N.  .37  (i).  —No  punishment  can 
be  <*i>nshler(il  aK  ies**  punli«hnient  uitldn  the  meaning  of  S.  57  (i>.  army  act,  if 
the  term  during'  whieh  It  Is  to  lie  inflicted  is  longer  than  the  term  of  the 
ori;;lnal  punishment:  c<»ns«iuently.  If  it  is  de^irtni  to  eonunute  a  term  of  Im- 
priSiinnient  or  detention  to  oiit»  of  tteld  punishment  No.  1.  the  hitter  will  not 
#*xi"eiil  In  h^n^tli  the  term  <»f  Imprisonment  or  detention  awardwl  by  the  court. 
Attention  Is  iils<»  drawn  to  note  9  to  S.  57  on  p.  440  of  M.  M.  L. 

74.  hiMvhnrtirx  irith  ifniominy. — As  a  jreneral  rule  It  is  not  consldere<l  desir- 
^■ble  to  carry  such  sentences  Into  effect  durinp  the  perio<l  of  the  war. 

75.  Vtihaiioim  and  reirtmmctulations. — Uendssions.  commutations,  or  varia- 
ClouM  of  the  s(*nttMice  of  tlie  court,  by  any  of  the  reviewing:  of  Hirers,  should  be 
enteretl  and  signed  in  the  sche<lulG  on  pain*  2  of  A.  F.  A.  :^ :  and  riH*(»mmenda- 
ChinM  as  to  suspension,  etc..  should  be  made  on  a  separate  s1uH*t. 

76.  Alteratum^i.—Awy  alteration  on  |Mijre  1  of  A.  F.  A.  8.  or  in  the  first  and 
i««tiiifl  c«>lumiis  of  the  schedule  will  be  lultlale«1  by  the  nuivenlu);  oflh-er. 

77.  VomMiitals  to  prinon. — Kxcept  on  the  lin<»s  of  iMunmunication  soldiers 
«Hit)eiioed  to  penal  aervitude  and  Imprisonment  will  not  be  <'onunitte<l  to  the 

ndlitary  prlsim  In  the  field  until  these  »i»ntenc»es  liave  been  revlewe*!  by  the 
unny  c«munander  or  c<inmmn(hT  in  chief.  I M visions,  etc..  will  be  notified  when 
such  sent«»n<H»s  are  approvinl  or  If  they  are  sus|>eiHh»d.  Si)ecial  instructions  are 
is.MmHl  on  the  lines  of  cc»nununic]ition.. 

7.S.  InMtunty. — If  an  a<i-used  is  found  jruilty  but  in.sane.  lit*  will  Ih»  evacuat<Hl 
In  ciist<Kly  to  the  lines  of  ronnnunication  and  the  proce<Mllnjss  will  be  forwardetl 
Hi  th»'  deputy  jnd^re  advocate  K^nenil,  <;.  11.  Q.     (See  (i.  II.  ().  2a*i0.) 

79.  Promiilffation. — (.'ourt-martial  st?nteuct»8,  except  those  on  oflUvrs  involv- 
ing fleath.  iK>nal  servitude,  imprisonment,  cashiering  and  disndssal.  and  those 
on  other  ranks  involvln;c  death  sentences,  should  1h'  pronnil^ittMl  befon>  the 
proce«Hiinirs  are  forwardwl.  If  sentenc(»8  are  comnuite<l.  permit ttni,  etc.,  after 
pnunnliration.  the  pr<M'e«HlInjrs,  after  l)eln;r  forwanhnl  to  higher  iiuth(»rity,  will 
lie  returned  to  tlie  unit  for  a  certificate  to  be  entere<l  theriMin  that  the  com- 
umtathm,  (>tc..  has  been  notiMl. 

81).  Rcricic. — The  pr(K.*ee<lInp?  of  all  eourt-nmrtial,  whether  confirimHl  (»r  not. 
and  even  If  the  trial  was  not  complete<l.  will  be  sent,  through  the  usual  chnn- 
nels,  to  army  headquarters,  H.  Q.,  L.  of  (..  Area,  or  t(»  the  I>.  .1.  A.  <■..  as  the 
case  may  be,  for  review. 

81.  Qua9hing, — After  confirmation  proi-eedinjcs  will  not  be  (pnished  ou  purely 
lesal  grounds  without  reference  to  army  H.  Q.,  H.  i}.,  L.  (»f  (\  Ahmi.  or  to  the 
D.  J.  A.  G. 

82.  Expedition, — Every  effort  should  be  made  to  exiHMllte  court-martial  cases. 
They  should,  then^fore,  1)8  disposed  of  with  the  utmost  dispatch,  and  minor 
Irregularities,  whilst  being  noted,  should  be  left  for  (*«)rnH'tlon  until  nfter  the 
cue  has  been  reviewed. 

Past    IV. — Ch.   X. — Abmy    (Suspension    of    Skntencks)    Act.    1915. 

83.  ObfecU  of  act. — ^The  objects  of  the  act  are: 

(1)  To  give  men,  who  have  commit t«l  serious  military  ofTeiis<»s  through  ex- 
'^nstlon  or  temporary'  loss  of  ner^-e.  an  opiiortunity  of  nnleiMning  their  char- 
teter  and  earning  the  remission  of  their  sentence. 

f2)  To  prevent  wastage  of  troops  by  the  withdrawn  I  fn»m  the  front  <if  men 
Sentenced  to  penal  servitude  or  imprisonment. 

(2)  To  prevent  wastage  of  troops  by  the  withdrawal  In  onler  to  avoid  duty 
^iftll  not  attain  their  object. 

84.  DiMposal  after  tentence. — Except  on  the  lines  of  romnnniinition.  when  any 
Ktian  Is  sentenced  by  a  court-martial  to  penal  ser\'itude  or  impristmrnent.  he 
H'ill  not  be  cfunmltted  to  prls4»n  but  will  1h*  kept  under  arr4*st  until  the  dlnN-- 
tlons  of  the  "superior  military  authority"  under  the  act  are  n*<*eiv«K|. 

(in  the  lines  of  communication  the  man,  if  he  Is  aviillnhle  its  a  reinfom> 
vnent,  will  not  be  committe<l  to  prison  until  the  directions  of  su|H»rior  military 
sinthoiity  are  obtained. 
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85.  Superior  military  authority, — ^The  powers  of  a  *' superior  military  au- 
thority "  are  exercised  by  tlie  commander  In  chief,  the  army  commanders,  and 
the  G.  O.  C.  L.  of  C.  area. 

86.  Powers  of  confirming  and  reviewing  officers. — ^The  act  does  not  affect 
the  rights  of  confirming  and  reviewing  authorities  to  commute  or  remit  the 
sentence  of  the  court-martial. 

87.  Recommendations. — Where  such  authorities  consider  that  sentences  of 
imprisonment  or  penal  serviture  should  be  carried  out,  they  will  state  tiiis 
definitely  in  a  separate  minute  when  forwarding  the  proceedings,  giving  rea- 
sons for  their  recommendations. 

88.  Notification. — When  a  sentence  has  been  suspended  by  a  superior  military 
authority,  the  unit  concerned  is  at  once  notified  by  telegram  stating  the  date  of 
suspension,  and  the  soldier  under  sentence  is  released  from  arrest.  He  there- 
upon becomes  free  from  any  disability  in  respect  of  the  sentence  which  lias 
been  suspended. 

89.  Compete9tt  military  autliority. — ^The  expression  "Competent  military 
authority  '*  -means  any  general  or  other  officer  not  below  the  rank  of  field 
officer  duly  authorized  by  a  superior  military  authority.  The  powers  are 
usually  delegated  to  brigade  commanders  and  other  officers  holding  equivalent 
or  superior  commands. 

90.  Field  puni^ment  and  suspended  sentences. — If  a  soldier  while  under- 
going field  puniiibment  is  sentenced  to  imprisonment  or  penal  servitude  ami 
such  imprisonn)«itt  or  penal  servitude  is  suspended,  the  previous  sentence  of 
field  punishment,  ^subject  to  any  remission  that  the  competent  military  author- 
ity may  think  fit,  to  make,  will  continue  to  be  carried  out,  and  will  not  affecT 
the  duration  of  the  suspended  sentence.  But  if  a  sentence  of  penal  servitude 
or  imprisonment  is  put  into  execution,  any  current  sentence  of  field  punLsli- 
ment  will  cease  to  be  carried  out. 

91.  Suspended  sentences  and  stoppages^  etc. — ^Any  part  of  a  sentence,  which 
would  have  taken  independent  effect  if  no  part  of  the  sentence  had  been  .sus- 
pended, will  take  effect  notwithstanding  suspension,  e.  g.,  reduction  to  the 
ranks,  fines,  and  stoppages  for  damage  or  loss. 

But  a  sentence  of  forfeiture  of  pay  awarded  conjointly  with  a  longer  terra 
of  imprisonment  becomes  Inoperative  when  the  sentence  of  imprisonment  is 
confirmed,  and  can  not,  therefore,  take  effect  if  the  sentence  of  imprisonment 
Is  subsequently  suspended. 

92.  Trial  of  soldiers  under  suspended  sentences. — A  soldier  under  suspended 
sentence  may  be  sentenced  to  field  punishment. 

If  he  is  sentenced  to  imprisonment  or  penal  servitude,  A.  F.  W.  3104  should 
be  forwarded  to  the  superior  military  authority  with  the  proceedings  of  the 
court-martial.  Part  VII  of  the  form  being  filled  in  and  signed  by  the  com- 
petent military  authority. 

The  confirming  authority  in  such  cases  will  direct  that  the  soldier  is  not 
to  be  committed  to  prison.     (See  G.  R.  O.  1260.) 

The  superior  military  authority  may  suspend  a  second  or  any  later  sentence 
and  will  direct  whether  the  sentences  are  to  run  concurrently  or  consecutively. 

The  following  points  as  to  his  powers  In  this  respect  should'  be  noted : 

(1)  Imprisomnent  and  iienal  servitude  will  not  be  ordered  to  nm  con- 
secutively, and  if  the  first  sentence  was  imprisonment  it  is  "  avoided "  when 
the  sentence  of  penal  servitude  is  passed. 

(2)  If  a  soldier  has  two  sentences  of  imprisonment  (or  of  penal  servitude) 
and  both  are  put  into  execution,  they  can  only  be  ordered  to  run  concurrently. 
If,  however,  a  second  or  further  term  Is  suspended,  it  can  be  made  to  run 
conseiputively  on  the  preceding  term,  provided  that — 

(8)  No  soldier  may  be  ordered  to  serve  continuously  or  consecutively  a 
period  of  Imprisonment  exceeding  two  years. 

93.  Penal  servitude  foilowing  imprisonment. — Whenever  a  soldier  while 
subject  to  a  suspended  sentence  of  Imprlsoament  Is  sentenced  by  a  court-martial 
to  a  term  of  penal  servitude,  the  confirming  officer  before  confirming  the  pro- 
ceedings will  submit  them  for  direction:  .      ' 

(1)  In  the  case  of  soldiers  serving  in  an  artoy,  to  army  headquarters^ 

(2)  In  the  lines  of  communication  area,  to  headquarters,  lines  of  communi- 
cation area. 

(3)  In  the  case  of  soldiers  serving  elsewhere,  to  the  deputy  Judge  advocate 
general.     (G.  R.  O.  2152.) 

In  all  such  cases  the  recommendations  of  the  confirming  and  reviewing 
authorities  will  be  attached  in  the  form: 
"  assuming  that  the  proceedings  are  In  order,  I  recommend , 
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PaBT  V. — ^MlSCELLANBOUS 
CH.  XI. — TBIAL  OF  OFFICERS. 

94.  Convening  court. — In  the  absence  of  special  circumstances  rendering  such 
u  amrse  impracticable,  officers  will  be  trleil  by  general  court-martial.  Divi- 
sional and  superior  commanders  hold  warrants  for  this  purpose. 

i)o.  Preparation  for  defense. — At  the  earliest  practicable  moment  after  it 
has  been  decided  to  assemble  a  court-martial  for  the  trial  of  an  officer  a  staff 
officer  will  visit  him  for  the  purpose  of  ascertaining  that  he  Ailly  understands 
the  nature  of  the  charge  and  evidence.  He  will  Invite  him  to  state  his  require- 
ments for  his  defense  and  will  take  such  action  as  may  be  necessary. 

90.  Notification. — As  soon  as  the  date  of  trial  is  fixed  the.fionvening  officer 
vdll  .<;end  a  telegram  to  "Advocate,"  G.  H.  Q.,  giving  date,  time,  and  place  of 
iriai,  name  and  regiment  of  the  accused,  and  the  section  of  the  Army  act 
under  which  the  charge  is  laid. 

07.  Charge  sheets. —  (a)  In  the  case  of  a  general  court-martial  a  charge 
sht^t  must  be  signed  personally  by  the  officer  In  actual  command  of  the  unit 
to  which  the  accused  belongs. 

(h)  It  is  also  necessary  that  the  order  of  the  convening  officer,  or  a  staff 
officer  for  him,  directing  trial  by  general  court-martial  should  be  indorsed 
on  the  charge  sheet  below  the  signature  of  the  commanding  officer  in  accordance 
with  the  illustration  appearing  on  page  659,  M.  M.  L. 

98.  Convening  order. — It  is  essential  that  the  names  of  the  members  of  the 
^mn  should  be  Inserted  In  the  convening  order,  or.  In  the  case  of  a  general 
omrt-martial,  that  the  unit  (e.  g.,  battalion,  or.  In  the  case  of  the  Royal  Artil- 
lery, the  brigade)  should  be  8peclfie<l.  A  convening  order  directing  officers 
(unnamed)  to  be  detailed  from  such  and  such  an  Infantry  brigade  Is  Invalid, 
ami  the  court  would  have  no  jurisdiction.     (See  K.  R.,  par.  577,  and  R.  P.,  20.) 

J^.  Rules  of  procedure. — It  should  be  recollected  that  general  courts-martial 
must  be  conducted  strictly  In  accordance  with  the  rules  of  proce<lure.  If  any 
nf  the  rules  mentioned  In  R.  P.  104  can  not  be  observed,  a  certificate  in  accord- 
an^^e  ^ith  that  rule  must  be  attached  to  the  proceedings. 

100.  Record  of  service. — ^After  finding,  all  details  of  the  accused's  service 
which  can  be  obtained  should  be  produced.  In  every  case  it  is  at  Jeast  possible 
to  produce  the  army  list  for  this  purpose. 

nn.  Forfeiture  of  seniority. — ^For  purposes  of  forfeiture  of  seniority  the 
"  reserve  of  officers  "  and  "  general  list "  are  not  corps,  and  a  sentence  of  for- 
feiture of  seniority  In  such  a  case  can  only  be  in  the  form  prescribed  at  the 
iM^d  of  pcige  096,  M.  M.  L. 

Mfl.  Confirmatioti—AA.,  s.  ^  if)  and  (i;).— Sentences  of  "forfeiture," 
*•  reprimand,"  and  "  severe  reprimand  "  may  be  confirme<l  by  all  officers  who 
hold  warrants  to  confirm  G.  C.  M.,  and  should  then  be  promulgated.  When 
tlie  other  sentences  mentioned  In  A.  A.,  s.  44,  are  awardetl  the  proceedings  can 
only  t)e  confirmed  by -the  commander  in  chief.  In  such  cases  all  authorities 
in  for\varding  the  proceedings  will  make  their  recommendations  upon  the  case. 

103.  Disposal. — Officers  sentenced  to  penal  servitude,  Imprisonment,  cashler- 
in'^:.  or  dlsmi$.sal  are  to  be  handed  over  to  the  P.  M.  or  A.  P.  M.  of  the  formation 
immediately  after  promulgation,  to  whom  fecial  orders  have  been  Issued. 
i^^Cr.  R.  O.  1807.) 

KM.  Charge  sheet  and  summary. — When  practicable  before  a  court  Is  con- 
vtTiHl  the  charge  sheet  and  summary  of  evidence  will  be  fonvarded  to  army 
li^-afUiuarters  or  headquarters  L.  of  C.  area  for  approval,  or,  in  the  case  of  an 
otiirrr  behmging  to  some  other  formation,  to  the  D.  J.  A.  G.,  through  the  head 
of  the  formation. 

Lieut.  Col.  RiGBY.  I  would  like  to  call  attention,  in  connection 
with  what  I  was  saying,  to  subpamgraphs  b;  o,  and  ^,  of-  paragraph 
12,  which  are  short,  and  I  will  read  them  here,  if  I  may  [i-eading ] : 

(ft)  Specially  qualified  officers  are  stationed  at  convenient  centers  (usually 
oonis  headquarters  or  bases)  whose  whole  time  is  devoted  to  sitting  as  members 
of  courts-martial.  No  case  of  a  difficult,  complicated,  or  serious  nature  should 
^er  be* tried  without  the  attendance  of  one  of  such  officers.  .    . 

^c)  A  courts-martial  officer  will  take  no.  part  in  preparing  for  trial  any  case 
In  which  he  may  have  to  act  as  a  member  of  the  court. 

id)  He  will  invariably  make  the  record  of  evidence  a$4  will;  afl^'i^  the  court 
on  all  points  of  law  and  procedure.  His  opinion  will  have 'the  same  weight  as 
that  of  a  Judge  advocate.     (See  R.  P.  103  F.) 
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Senator  Chamberlain.  I  think  that  is  a  very  good  system. 

Lieut.  Col.  RiGi».Y.  Now,  referring  to  this  copy  of  proceedings 
which  I  have  offered  of  two  field  general  records,  I  was  told  by 
Judge  Cassel  that  this  is  a  complete,  verbatiin  copy  of  the  recorcU. 
except  that  the  names  have  been  elided,  and  initial's  have  been  sub- 
stituted in  place  of  the  names. 

Senator  Chamberlain.  Is  the  evidence  there,  too? 

Lieut.  Col.  RiGBT.  The  evidence  is  here,  and  it  shows  just  the  way 
they  do  it. 

Senator  Warren.  This  is  a  photograph  of  the  trials? 

Lieut.  Col.  RiGBY.  Yes,  it  is  a  photograph  of  these  two  trials,  ex- 
cept that  initials  are  substituted  for  names. 

The  first  is  the  case  of  a  man  who  was  charged  with  desertion  in 
the  face  of  the  enemy  during  the  retreat  from  Mons.  He  was  dis- 
covered at  a  quarter  after  8  aclock  in  the  morning  of  September  6, 
1914,  hiding  m  civilian  clothes  in  a  house  away  from  the  line.  A 
court  was  convened  to  try  him  that  same  day ;  he  was  tried  that  same 
day;  he  was  sentenced  to  death  that  same  day:  the  record  was  re- 
viewed by  the  corps  commander.  Sir  Horace  Smith-Dorrien,  that 
same  day;  it  was  also  reviewed  by,  and  confirmed  by,  Field  Marehal 
French,  the  commander  in  chief,  that  same  day;  and  the  man  was 
executed  at  7  minutes  after  7  a.  m.  on  the  morning  of  the  8th  of 
September,  a  little  less  than  47  hours  after  the  offense  took  place. 

Senator  Warren.  I  am  presuming  that  those  officers  who  reviewed 
were  nearby. 

Lieut.  Col.  RiGBY.  Yes;  they  were  undoubtedly  all  together.  It 
was  during  the  retreat  from  Mons,  'and  under  unusually  exigent  cir- 
cumstances; You  will  find  something  about  this  case  in  Gen. 
Childs'  statement.  He  speaks  of  it  there.  He  says  that  the  man  was 
shot  and  the  Germans  were  marching  over  his  grave  within  a  few 
hours  after  his  offense.  That  may  be  another  case,  which  may  be 
much  stronger  than  this;  or  this  may  be  the  case  he  is  talking  about. 

Senator  Chamberlain.  It  was  a  very  unusual  case. 

Senator  Warren.  Yes,  of  course;  very  unusual. 

Senator  Chamberlain.  That  case  did  not  go  to  the  authorities  in 
Great  Britain? 

Lieut.  Col.  RiGBY.  No ;  it  was  reviewed  by  the  Deputy  Judge  Ad- 
vocate General  attached  to  Marshal  French's  staff.  But  they  were 
all  there  together,  and  of  course  any  deterrent  effect  from  the  exe- 
cution had  to  be  then  or  never,  and  to  have  let  that  man  go  until 
after  the  retreat  from  Mons  was  ended,  and  until  after  the  battle  of 
the  Marne,  the  situation  would  have  been  so  much  changed  that 
there  would  have  been  no  value  in  the  execution  of  the  death  sen- 
tence, at  all. 

The  other  case  is  a  case  where  the  evidence  shows  that  the  offense 
took  place  in  1918.  This  was  during  the  trench  warfare,  on  Septem- 
ber 2, 1918.  That  trial  was  had  in  October— October  6 ;  and  the  sen- 
tence was  confirmed  by  Field  Marshal  Haig  on  November  3,  so  that 
that  took  about  two  months  to  run  it  through.  The  whole  proceedings 
are  there,  including  all  of  the  testimony.  Those  are  pnotographs, 
really,  of  those  two  records ;  and  it  shows  how  they  do  it 

Senator  Chamberlain.  Are  they  typical  of  all  the  cases  over  there 
in  the  British  armyt 
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Lieut.  Col.  KiQBY.  I  think  they  are  typical  of  the  field  general 
courts.  The  field  general  courts  are  intended  to  be,  and  are,  very 
sumniary. 

It  is  rather  interesting,  and  perhaps  it  might  be  of  interest  to  you, 
tcKput  in  a  letter  that  was  received  by  the  Deputy  Adjutant  General's 
office,  Gen.  Childs'  office,  from  the  commander  on  the  Rhine,  in 
response  to  a  request  for  permission  to  have  me  visit  some  of  those 
field  courts  and  have  a  stenographer  present.  The  letter  goes  on  to 
say  that  they  doubt  the  wisdom  of  allowing  us  to  visit  and  to  have  a 
stenographer  there,  because  the  field  courts  are  intended  to  be,  and 
are  very  summary,  and  they  feared  that  if  we  had  a  stenographer 
present,  the  thing  might  not  be  carried  on  in  exactly  the  same  way, 
and  we  might  not  get  a  true  picture  of  the  way  it  is  really  done. 

Senator  Chamberlain.  The  field  court  is  not  very  much  different 
from  our  summary  court  is  its  procedure ! 

Lieut.  Col.  RiOBT.  Their  field  court  is  very  peremptory.  The  testi- 
mony is  taken  in  the  form  of  a  narrative;  it  is  written  down  by  one 
member  of  the  court,  either  the  president  or  another  member  under 
the  direction  of  the  president,  but  it  is  simply  summarized. 

Senator  Warren.  Could  we  act  with  the  same  haste  under  our 
Articles  of  War  as  in  the  particular  case  that  you  indicate  there } 

Lieut  Col.  RiGBT.  I  do  not  see  how  we  could.  Take  that  first  case. 
I  do  not  know  any  way  that  we  could  grind  a  case  through  as 
promptly  as  that  first  case. 

Senator  Warren.  There  are  some  liberties  given  to  the  accused 
under  our  rules.  .There  is  some  time  given  to  him  to  provide  for  his 
counsel  or  defense,  is  there  not,  in  our  law  ? 

Lieut.  Col.  RiGBT.  Of  course  many  of  those  things  can  be  waived, 
and  it  can  be  shortened  by  the  direction  of  the  commanding  general 
in  case  of  an  emergency;  but  we  always  require  the  stenographic 
record,  in  practice,  and  in  practice  we  always  have  a  written  review 
of  the  case  afterwards;  ana  we  hold  that* there  must  be  a  reasonable 
opportunity  for  counsel,  at  least  over  night,  to  prepare;  so  in  prac- 
tice it  would  not  be  possible  to  do  it  as  rapidly  as  that. 

Senator  Warren.  I  say,  it  is  more  rapid  than  any  way  we  have  of 
b&ndling  a  case  under  our  law  and  practice? 

Lieut.  Col.  RioBY.  I  do  not  think  there  would  be  any  way  of  get- 
ting a  case  investigated,  referred  for  trial,  tried,  approved,  and  con- 
finned,  all  on  the  same  day.  I  know  there  would  not.  We  could 
not  do  anything  like  that. 

Senator  Warren.  I  do  not  believe  that  in  such  a  case  as  that  the 
punishment  was  any  too  radical,  because  they  were  under  the  fire 
of  the  enemy  all  the  time. 

Lieut.  Col.  RiOBT.  Yes,  sir;  it  is  an  illustration  of  a  class  of  cases 
where  proinpt  punishment  is  necessary,  and  if  it  is  not  meted  out 
promptly,  it  is  of  very  little  value  at  all,  perhaps ;  and,  as  Gen.  Childs 
ws  in  one  place  in  his  interview,  where  it  is  necessary  to  take  a  man's 
liiCj  you  do  not  take  his  life  because  you  want  the  man's  life, 
but  for  its  deterrent  elffect  upon  others  j  and  for  that  purpose, 
in  those  cases  action  must  be  prompt,  or  it  is  valueless.  The  only 
other  system  I  know  of  under  which  you  could  get  as  prompt  action 
M  that  is  the  French-  sy^m.  They  could,  in  their  "special  courts,** 
waive  everything. 
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Senator  Chamberlain.  In  these  English  cases  you  refer  to  the 
field  officer  was  not  present,  nor  was  the  judge  advocate  present? 

Lieut.  Col.  RiGBY.  That  first  case  was  before  the  time  when  they 
appointed  these  "  specially  qualified "  officers ;  because  the  date  of 
this  court-martial  officer  order  is  in  September,  1916,  two  years 
later;  and  I  do  not  see  anything  in  the  1918  case,  definitely  showing 
the  presence  of  a  "  specially  qualified  officer " ;  except  the  letters 
"  C.  M.  O."  following  the  name  of  "  Capt.  B.  C,"  the  third  member 
of  the  court,  in  the  order  convening  the  court,  which  probably  stand 
for  "  Court  Martial  Officer." 

I  might,  before  leaving  England,  say  something  as  to  the  other 
courts. 

The  district  court  does  most  of  the  work  in  time  of  peace,  and  the 

¥reater  part  of  it,  at  home  in  the  United  Kingdom,  in  time  of  war. 
hat  court  is  composed  wholly  of  officers  of  the  army.  It  is  com- 
posed of  three  or  more  officers,  usually  of  three;  and  no  judge  advo- 
cate, in  practice,  attends  that  court  in  the  great  majority  of  cases. 
There  is  authority  in  the  convening  authority  to  appoint  a  judge 
advocate,  if  he  chooses ;  but  he  almost  never  does.  They  have,  how- 
ever, since  the  creation  of  this  body  of  "  specially  qualified  officers/* 
these  court-martial  officers,  been  using  those  officers  sometimes  as 
members  of  the  districts  courts.  For  instance,  Maj.  Du  Plat  Taylor 
has  been  sitting  practically  as  permanent  president  of  the  London 
command  district  court  for  the  past  18  months.  The  form  of  record 
of  the  district  court  is  practically  that  shown  in  the  form  of  record 
of  the  field  general  court.    There  is  no  stenographic  record  taken. 

Its  proceedings  are  confirmed  by  the  authority  that  appoints 
the  court  or  higher  authority. 

The  French  have,  for  ordinary  purposes,  one  court,  what  they  call 
the  conseil  de  guerre,  which  tries  all  military  cases.  There  were, 
during  the  war,  some  emergency  courts  appointed  by  presidential  de- 
cree by  the  President  of  the  Republic.  They  called  them  "  special 
courts"  ("conseils  de  guerre  speciaux"),  and  sometimes  in  con- 
versation referred  to  them  as  "courts-martial,"  as  contradistin- 
guished from  their  ordinary  conseils  de  guerre. 

The  regular  court — ^"  conseil  de  guerre  " — is  primarily  a  territorial 
court.  It  is  appointed  for  a  territorial  district  of  the  array,  and  for  a 
period  of  six  months.  It  has  no  civilian  members.  It  is  composed 
of  seven  judges.  In  case  of  the  trial  of  an  enlisted  man,  a  private, 
or  a  noncommissioned  officer,  one  noncommissioned  officer  sits  on 
the  court.  He  must  always  be  a  noncommissioned  officer.  They  can 
not  appoint  a  private. 

Senator  Warren.  One  out  of  a  court  of  seven? 

Lieut.  Col.  RiGBY.  Yes,  one  out  of  a  court  of  seven;  and  in 
practice,  at  least,  they  invariably  use  a  regimental  or  battalion 
sergeant-major,  what  they  call  the  "  adjutant,"  which  corresponds 
to  our  regimental  or  battalion  sergeant-major — their  highest  nonconi- 
jnissioned  officer;  and  he  is  rather  closer  to  the  status  of  an 
officer  than  is  our  sergeant-major.  He  wears  a  belt  like  an  officers 
belt,  a  Sam  Browne  belt,  and  he  wears  a  uniform  that  looks  like  an 
officer's  uniform,  and  a  kepi  that  looks  like  an  officer's  kepi. 

In  the  armies  on  active  service — they  make  the  distmction,  not 
wholly  between  peace  and  war,  but  between  the  armies  in  the  ter- 
ritorial districts,  and  the  armies  on  active  service  or  in  a  "  state  of 


ESTABLISHMENT  OF  MILITARY  JUSTICE.  438 

siege";  and  I  might  say  also  that  Great  Britain  in  her  military  law 
makes  the  distinction,  not  between  peace  and  war,  but  between  ''  on 
active  service  "  and  "  not  on  active  service." 

The  "  conseil  de  ^erre,"  in  the  armies  on  active  service,  or  in  "  a 
state  of  siege,*'  consists  of  only  five,  instead  of  seven,  judges.  They 
are  all  military  men.  There  is  the  same  provision  for  one  noncom- 
missioned officer  on  the  court  on  the  trial  of  an  enlisted  man,  whether 
private  or  noncommissioned  officer.  I  talked  with  a  good  many 
French  officials,  military  officers,  and  men  connected  with  the  ad- 
ministration of  justice  in  their  military  courts,  as  to  the  plan  of  hav- 
ing the  noncommissioned  officer  on  the  courts ;  and  I  tried  to  get  their 
opinions;  and  I  may  say  that  in  order  to  guard  myself  against  re- 
flecting my  own  ideas  or  thoughts  in  any  way,  in  getting  the  infor- 
mation, and  to  be  sure  that  I  had  it  accurately  in  any  event,  I  made 
a  practice  of  taking  with  me  two  stenographers,  an  English-speaking 
stenographer  and  a  French-speaking  stenographer,  and  an  interpre- 
ter; so  that  when  I  would  asK  the  question  in  English,  it  would  be 
taken  down  by  the  'English-speaking  stenographer  in  English,  and 
then  it  would  be  translated  into  French,  and  then  the  Fi-ench  stenog- 
rapher would  get  down  the  exact  language  of  the  officer  interviewed, 
and  afterwards  at  my  office  that  was  translated,  so  that  I  would  get 
a  picture,  as  near  as  possible,  of  the  exact  language.  I  did  that  as 
far  as  possible  in  every  case  in  France. 

Almost  without  exception  the  French  officers  think  well  of  the 
plan  of  having  a  noncommissioned  officer  on  the  court.  They  say 
that,  in  eflFect,  it  does  not  make  much  difference  one  way  or  the 
other,  they  think,  in  the  severity  of  the  judgment.  Some  of  them 
are  inclined  to  think  that  the  noncommissioned  officer  is  a  little 
more  severe  in  his  jud^ent  of  the  men  than  the  commissioned  officers 
are.  Some  of  them  think  that  there  is  some  advantage  in  getting  the 
enlisted  man's  viewpoint  on  the  court,  in  some  cases.  I  think  almost 
all  of  them  agreed  that  they  thought  that  the  men  were  rather  better 
pleased  to  feel  that  one  of  their  grade  was  on  the  court;  that,  from 
their  viewpoint,  there  was  some  value  in  it.  I  also  asked  in  as 
many  cases  as  I  could  what  they  would  think  of  extending  the  plan 
90  as  to  include  private  soldiers.  Almost  without  exception  they 
were  opposed  to  that. 

One  or  two  were  inclined  to  favor  it.  It  had  been  proposed  at 
one  time  in  the  French  Chamber  of  Deputies,  but  was  voted  down. 
But  almost  everyone  with  whom  I  talked  said  that  they  felt  that 
the  private  soldier  would  not  have  enough  experience ;  so  that  his 
jud^ent  would  be  of  no  value  on  the  court ;  that  they  thought  ho 
would  either  be  guided  wholly  bv  the  officers  on  the  court,  or  else 
would  try  in  every  case  to  let  the  man  off.  They  feared  that  he 
would  not  be  of  any  judicial  value  to  the  court. 

I  have,  and  could  put  into  the  record,  if  desired,  copies  of  por- 
tions of  interviews  relating  to  that  subject  with  quite  a  number  of 
French  officers  from  generals  down. 

Senator  Warkex.  I  do  not  believe  that  would  be  necessary  to  put 
in. 

Senator  Chamberijvin.  I  do  not  think  it  is  necessary. 

Lieut.  Col.  Right.  I  also,  after  Senate  bill  64  was  introduced — a 
copy  of  it  having  been  sent  to  me  over  there  which  I  received  some 
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time  early  in  June— in  the  talks  I  had  after  that  asked  the  opinions 
of  the  men  I  interviewed  concerning  the  plan  of  having  more  than 
one  enlisted  man  on  the  court.  I  think  that  with  one  exception 
everyone  to  whom  I  talked  was  opposed  to  increasing  the  number  of 
enlisted  men  on  the  court.  They  thought  that  the  one  man  on 
the.  court  gave  the  viewpoint  of  the  enlisted  man  siifficiently  and 
that  there  could. not  be  an^  advantage  in  increasing  the  number. 

Senator  Warren.  Did  you  find  any  adherence  to  the  proposition 
of  having  a  court  of  all  enlisted  men,  excepting  the  omcers  con- 
ducting the  trial?    , 

Lieut.  Col.  RiQBT.  No,  sir;  I  found  no  one  who  favored  that;  and 
I  know  of  no  court  anvwhere  so  composed. 

Senator  Warren.  That  has  been  suggested  by  some  one. 

Senator  Chamberlain.  I  have  not  seen  any  suggestion  of  that. 

Lieut.  Col.  RiGBY.  r  know  of  no  court,  anywhere,  so  composed. 

Senator  Warren.  No;  I  did  not  say  so  composed.  I  had  understood 
that  one  quite  prominent  lawyer  in  this  country  had  thought  that 
better — that  is,  to  make  a  jury,  you  might  say,  of  the  court,  and 
make  it  all  of  enlisted  men — and  I  wanted  to  know  if  that  had  been 
thought  of  oyer  there? 

Lieut.  Col.  RiOBY.  I  found  no  one  who  favored  that;  nor  an^'one, 
with  one  exception,  who  favored  more  than  one  enlisted  man  on 'the 
court,  speaking  frqm  their  experience,  all  around. 

Senator  Chamberlain.  Then  this  :ourt  you  speak  of,  the  "conseil 
de  guerre,"  considers  cases  of  both  enlisted  men  and  officers? 

Lieut.  Col.  Rioby.  It  considers  both,  but  its  composition  varies. 
In  case  an  officer  is  the  accused,  there  is  no  enlisted  man  on  the  court  : 
and  there  is  a  rather  elaborate  table  made  up  as  to  how  the  composition 
of  the  court  has  to  be  fixed,  depending  upon  tlie  rank  of  the  accused. 
Tlie  higher*  the  rank  of  the  accused,  the  higher  the  rank  of  the  men 
on  the  court ;  and  it  is  rigidly  fixed  in  that  way. 

Senator  Warren.  The  court  is  composed  of  men  of  higher  rank 
than  the  officer  to  be  tried  ?  .  , 

Lieut.  Col.  RiGBY.  Yes,  sir;  of  his  raijk  and  higher,  except  when 
you  get  up  to  the  provisions  for  the  trial  of  a  "general  of  division,'' 
or  where  a  field  marshal  is  the  accused,  then  they  have  to  make 
diflferent  provisions. 

Senator  Warren.  Yes,  of  course ;  but  in  the  trial  of  a  captain  the 
court  would  be  composed  Qi  officers  all  above  the  grade  of  captain? 

Lieut.  Col.  JRiGBT.  Of  the  rank  of  captain  and  above;  it  is  rigidly 
fixed  ijgi  that  way*  For  the  trial  ,of  a  cai)taLn,  the  court  is :  One 
colonel;  one  lieutenant  colonel;  three  majors;  and  two  captains 
(i.  e.,  in  the  territorial  armies).  ,        ., 

Senator  Chamberlain.  Does  the  French  system  provide  that  tlie 
accussed  may  have  jcoimsel  ?  .  .  , 

Lieut.  Col.  ItiGBY.  The  French  do,  positively.  The  British  do  not. 
The  British  permit  it.  In  the  Britisli  courts,  in  the  district  court <% 
they  vei*y  rarely  have  counsel.  In  the  field  general  court  they  rai*ely 
have  counsel.  In  the  general  court  they  almost  invariably  do  have 
counsel.  The  British  regulations  do  not  peimit  counsel  at.  the  pi'e- 
liminary  investigation,  although  as  a  matter  of  favor  it  is  sometimes 
allowed  at  the  preliminary  investigation^    ,        .  . 

Senator  Chamberlain.  That  is,  the  investigation  before  the  cnarge 
is  preferred  t 
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Lieut.  Col.  RioBY.  During  the  investigation  of  the  charge,  before 
it  is  referred  for  trial. 

The  French  provision  is  that  in  the  regular  "conseil  de  guerre'' 
trial  in  time  of  peac«,  the  charges  must  be  read  to  the  acused  at  least 
three  days  before  the  trial,  and  he  mast  at  that  time  be  advised  of 
his  riffht  to  counsel,  and  that  if  he  does  not  choose  counsel  for  him- 
self the  president  of  the  court  will  assign  counsel  to  him  at  the 
trial. 

In  the  armies  on  active  service  that  three  days  provision  may  be 
disregarded;  :^i\d  in  fact, the  whole  preliminary  investigation  may 
be  omitted,  and  the  commanding  general  may  airect,  in  the  armies 
on  active  service,  under  section  156  of  their  code,  that  the  accused 
be  sent  directly  bef oi-e  the  court  for  trial ;  that  is,  without  any  pre- 
liminary investigation  whatever,  by  what  they  call  "direct  order.'' 
In  that  ca3e  he  must  be  given  24  hours  notice  of  the  time  that  the 
ttmrt  is  to  convene,  and  counsel  for  him  must  be  named  by  the  con- 
vening authority  at  the  same  time  that  he  orders  the  case  to  trial. 
The. .accused  may,  if  he  chooses,  then  have  his  own  independent 
counsel  present  also  to  assist  him. 

Incase  the  thre«  days'  notice  is.given  him,  then  it  is  not  ne  essary 
to  name  counsel  for  him  in  advance ;  the  practice  is  then  the  same 
as  in  the  territorial  armies.  In  practice,  in  Paris,  and  I  am  told  in 
the  territorial  armies  generally,  th^y  very  fi'equently  have  civilian 
advocates.  Thex  Wve  *  provision  in  their  law  by  whi  h  the  presi- 
(ient  of  a  military  court  has  the  same  power  as  the  judge  of  a  civil- 
ian criminal  court,  to  appoint  a  lawyer  to  appear  for  the  accused, 
unci  if  a  lawyer  is  so  appointed  he  must  serve  without  any  fee.  That 
ii'  a  part  of  the  obligation  of  his  office  as  an  advocate. 

i^o  that,  not  infrequently,  lawyers  are  assigned  in  that  way  by 
the  c?ourt  in  the  territorial  armies  at  home  to  ciefend  the  accused. 

Senator  CHAMiiERi..MN.  Is  there  any  appeal  procedure  there? 

Lieut.  CoL  Rigby.  Yes.  Will  you  allow  me  to  finish,  just  a  mo- 
ment, as  to  the  composition  of  the  court? 

Senator  Chamberijmn,  Yes;  certainly. 

Lieut.  CoL  Rigby.  I  was  gbing  to  say — about  the  practice  there  in 
Paris — of  all  those  triajs  that  I  attended,  I  think  probably  half  the 
cases  were  defei;idcd  by  .civilian  lawyers  in  their  robes  of  office.  I 
saw  a  woman  defend  one  case.    She  did  it  very  well,  too. 

In  the  aranies  on,  active  service  the  counsel  for  the  accused  is 
almost  invariafcly  a  military  roan,  ancJ  almost  invariably  assigned 
by  the  president  of  the  court,  usually  on  the  advice  of  the  "commis- 
saire-rapporteur,"  or  judge  advocate^  ,.Th^y  a^ign  in  practice  pri- 
\ate  soldiers  very  frequeyitly  as  counsel  fpr  the  accused.  They  make 
no  distinction  at  all  between  a  soldier,  an  enlisted  man,  and  an 
officer  in  assigning  counsel ;  they  pick  a  man  who  they  think  is  cap- 
able of  doing  it,  whether  he  is  an  army  officer  or  a  private  soldier. 
If  he  is  a  private  soldier,  he  will  w^r  his  advocate's  robe  over  his 
uniform.    If  he  is  ^i>  officer,  h§  does  not. 

I  talked  with  quite  ^>  number  of  men  as  to  the  advisability,  in  their 
judgment,  oif  appointing  lieutenants  and  private  soldiers  as  counsel 
for  the  accused,  and  they  all  of  them  failed  to  see  any  reason  why 
any  distinction  should  oe  madew  .  How  much  the  counsel  for  the 
accused  may  really  amount  to  with  them,  particularly  in  the  armies 
on  active  service,  I  think  may  be  just  a  little  bit  doubtful.     I  have 
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a  statement  by  one  commissaire  du  gouvernement — a  rather  naive 
statement — in  which  he  says  it  does  not  make  any  difference,  be- 
cause the  court  make  up  their  minds  in  the  armies  on  active  service, 
and  are  very  rarely  influenced  in  any  event  by  anything  that  the 
counsel  for  the  accused  may  say. 

I  ought  to  add  to  that  that  on  the  other  hand  I  got  statements  by 
seveml  officers  who  seemed  to  think  that  the  counsel  for  the  accused 
were  of  value.  It  depends,  of  course,  upon  the  personnel  of  the 
(ouit  and  of  the  counsel. 

The  other  class  of  courts  that  they  have,  that  were  established 
under  the  presidential  decree  of  September  6,  1914 — or  that  they  had 
during  the  war  until  they  were  abolished  by  an  act  early  in  1918— 
the  emergency  courts,  what  they  called  "special  courts,"  were  com- 
posed of  three  judges — one  officer  of  field  rank,  one  other  officer, 
and  in  case  the  accused  was  an  enlisted  man  or  a  civilian,  the  third 
judge  was  a  noncommissioned  officer.  In  those  courts  there  was  no 
requirement  of  even  24  hours'  notice  before  sending  a  man  to  trial. 
The  commanding  general  could  order  him  to  trial  instantly,  with- 
out any  preliminai'y  investigation  whatever,  appointing  a  counsel 
for  him  at  the  same  time.  The  court  might  be  immediately  con- 
vened, he  might  be  immediately  tried,  and  the  sentence  followed 
immediately,  and  was  to  be  immediately  executed,  even  though  it 
should  be  a  sentence  of  death;  and  no  appeal  of  any  kind  was  al- 
lowed from  those  sentences. 

Senator  Ctiamberl.mn.  That  was  afterwards  repealed? 

Lieut.  Col.  RiGBY.  They  were  abolished  in  1918. 

Senator  Chamberlain.*  ^Vhy? 

Lieut.  Col.  RiGBY.  I  think — now,  I  am  only  saying  what  I  think; 
T.got  various  kinds  of  information — ^there  had  been  a  great  deal  of 
outcry  in  France  against  the  summary  proceedings  of  those  courts. 

On  the  other  hancl,  the  reason  for  the  appointment  of  those  courts 
was  stated  by  Marshal  Joffre,  on  whose  recommendation  the  decree 
was  entered,  in  a  letter  of  September  9,  1914,  in  which  he  promul- 
gated the  decree  to  the  army.  Circular  Lett-er  No.  4487. 

Senator  Chamberlain.  That  was  without  legislative  authority  ? 

Lieut.  Col.  RiOBY.  That  was  without  specific  legislative  authority. 
And  he  says  that  the  reason  for  it  was  the  "  imperious  necessity  '* 
for  a  more  rapid  procedure  than  was  possible  with  the  constituted 
forms  in  use  for  the  regular  courts. 

Senator  Chamberlain.  It  was  that  which  the  legislature,  the 
Chamber  of  Deputies,  finally  repealed? 

.  Lieut.  Col.  RiGBY.  They  abolished  the  courts.  The  decree  was 
merely  a  presidential  decree,  and  the  courts  were  abolished  in  1918. 
There  were  a  great  many  trials  by  those  courts  during  the  war  from 
which  there  was  no  appeal  allowed. 

Senator  Warren.  You  have  spoken  two  or  three  times  of  active 
service.  Of  course,  I  assume  you  mean  by  "  active  service,"  service 
at  the  front  ?  The  reason  that  I  ask  that  question  is  that  with  us 
active  service  is  service  at  the  front  or  anywhere  else,  if  not  retired 
or  reserve  service,  and  I  wondered  if  your  distinction  was  the  same 
over  there  or  whether  otherwise  you  meant  service  at  the  front  or  in 

the  war.  ^^      -r  •        -i.  •     xv.  •     ^    i.   •     i 

Lieut.  Col.  RiGBY.  No;  I  was  using  it  m  their  technical  sense. 

Their  distinction  as  to  the  footing  or  status  is  not  wholly  between 
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peace  and  war  as  ours  is,  but  between  "  on  active  service  "  and  "  not 
on  active  service."  Even  during  the  war  you  may  have  troops  gov- 
erned in  France  by  their  territorial  system  at  the  same  time  jthat 
othei-s  are  "  on  active  service  "  and  subject  to  the  regulations  pertain- 
ing to  that  status. 

In  Great  Britain  this  war  was  the  first  time  in  some  three  centuries 
that  all  troops  at  home  were  regarded  as  being  "oh  active  service," 

The  distinction,  as  defined  in  section  189  of  the  British  Army 
act,  is: 

The  expreKsion  "  on  active  service,"  as  appUecl  to  a  person  subject  to  niill- 
U\ry  law,  means  whenever  he  is  attachecl  to  or  forms  part  of  a  force  wliich  is 
eiigUKecl  in  operations  against  the  enemy  or  is  enjrajred  in  military  operations 
in  a  country  or  place  wholly  or  partly  occupied  by  an  enemy,  or  Is  In  military 
occupation  of  any  foreign  couhtry. 

The  antithesis  to  that  is  "  not  on  active  service." 

For  Great  Britain  particularly,  with  her  very  many  little  wars 
all  over  the  world,  that  plan  has  j^roven  its  value;  because  they  do 
not  want  to  have  to  have  their  military  courts  trying  for  murder  in 
the  United  Kingdom  just  because  there  is  war  in  Afghanistan. 

I  was  going  to  say,  as  to  the  French.  "  special  courts,"  the  only 
thing  that  operated  in  a  kind  of  way  as  an  appellate  power,  or  power 
of  revision,  was  the  provision  that  the  death  sentence  should  not 
be  carried  into  effect  except  upon  the  order  of  the  commanding  gen- 
eral, and  the  commanding  general  had  the  power,  if  he  chose  to  do 
so,  to  suspend  it,  while  consulting  the  pleasure  of  the  President  of 
the  Republic. 

Senator  Cha^iberlain.  There  was  no  other  appeal  ? 

Lieut.  Col.  BiGBY.  There  was  no  other  appeal. 

Senator  Chamberlain.  Have  you  any  idea  how  many  court - 
martial  sentences  there  were  in  France — ^how  many  trials 

Lieut.  Col.  RiGBY.  Senator,  I  have  those  figures  here,  as  a  matter 
of  fact,  but  my  memory  is,  and  I  will  have  to  verify  that,  that  those 
are  among  the  papers  given  to  me  by  Minister  Ignace,  subject  to 
the  same  kind  of  confidential  letter  that  the  British  Judge  Advocate 
General  gave  to  me.  I  will  look  his  letter  up.  He  reserved  some 
things,  and  not  others ;  and  if  it  is  not  included,  I  will  put  that  into 
the  record,  if  I  may. 

Senator  Chamberlain.  That  will  be  the  total  number  of  court- 
martial  cases;  and  if  possible,  the  average  of  sentences,  or  the  aggre- 
gate of  sentences. 

Lieut.  Col.  RiGBY.  Not  the  severity  of  sentences,  and  not  the  num- 
ber of  death  sentences.  Those  figures  we  could  not  get.  They  were 
promising  and  promising,  but  they  never  gave  them;  and  I  think 
they  felt  that  it  was  not  wise  to  let  us  have  them.  But  we  got  the 
total  number  of  cases,  and  the  total  number  of  convictions,  and  the 
total  number  of  acquittals,  and  divided  up  among  the  different  kinds 
of  offenses,  so  many  for  desertion^  so  many  for  this,  so  many  for 
that ;  but  we  do  not  have  the  severity  of  sentences. 

Senator  Warren.  I  think  I  ougHt  to  ask,  right  there,  how  the 
British  and  French  sentences  compared,  as  to  severity  of  sentence, 
with  the  severity  of  sentences  by  the  American  Army  ? 

Lieut.  Col.  RiGBY.  As  to  the  French,  I  can  not  speak  by  the  card, 
because  that  was  the  one  thing  that,  as  I  said  a  moment  ago,  they 
withheld.     I  know  that  they  gave  a  great  many  severe  sentences; 
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and  they  do  not  have  the  provision  for  detention  barracks,  as  the 
Briti^sh  call  it,  or  disciplinary  barracks,  as  we  call  it;  so  that  an  im- 
prisonment sentence  with  the  French  really  *  means  a  sentence  to 
imJ)risonment,  and  is  a  much  more  severe  sentence  than  our  dis- 
ciplinary barracks  sentence  would  be. 

The  French,  however,  had  a  plan,  which  they  copied  from  the 
British  during  the  war  and  put  into  force,  I  think,'  in  the  fall  of 
1917,  of  suspending  sentences  with  the  provision  that  after  suspend- 
ing, they  might  put  them  in  force  again. 

Senator  Warren.  Something  like  a  parole? 

Lieut.  Col.  RiGBY.  In  effect,  a  kind  of  parole.  They  suspended 
them,  and  the  men  went  back  and  served  with  their  units,  and  if 
they  made  good,  the  sentence  was,  after  six  months,  to  be  canceled. 

Senator  Warren.  Along  that  line,  what  is  the  practice  in  our 
Aniiy  as  to  sentence;  to  undertake  to  carry  out  the  full  sentence  or 
to  make  the  term  of  imprisonment  depend  upon  a  man's  conduct? 

Lieut.  Col.  RiGBY.  The  latter,  as  I  understand  it.  Senator.  Th* 
purpose,  as  I  understand  the  disciplinary  baiTacks,  is  to  reform  the 
men  and  give  them  an  opportunity  for  restoration  to  the  colors,  if 
they  are  worthy  of  it.    It  depends  largely  on  the  maa  himself. 

Senator  Warren.  Exactly.  Now,  do  they  sometimes  give  excessive 
sentences — for  instance  as  to  the  length  ot  time,  a  very  long  time — 
roally  with  the  expectation  of  reducing  the  time,  not  in  the  per- 
C(»ntage  by  which  in  civil  sentences  they  reduce  it,  but  in  proportion 
as  the  soldier  deserves  it  by  his  conduct?  How  do  you  handle  that? 
Do  you  follow  the  lines  of  our  civil  practice  where  there  is  a  cer- 
tain portion  of  time  taken  off  the  sentences  for  good  conduct,  or  do 
you  sometimes  make  very  severe  sentences  with  the  expectation  when 
tliey  are  made  that  they  will  be  shortened,  and  to  a  much  greater 
degree  than  a  sentence  under  our  civil  law  ? 

Lieut.  Col.  RiOBY.  Of  course,  really  both.  There  is  a  provision 
for  shortening  a  sentence  for  good  conduct;  and  then  there  is  this 
other,  also.  I  am  told  that  Col.  Rice,  tlie  commandant  of  the  Leav- 
enworth Barracks,  says  that  it  really  does  not  make  any  difference 
to  him,  in  recommending  restoration  to  the  colors,  or  putting  a  man 
in  the  way  of  restoration  to  the  colors,!  what  the  ncMninal  length  of 
the  sentence  is,  at  all ;  it  is  up  to  the  man  to  prove  himself  and  make 
good ;  And  if  he  does  make  good,  a  man  under  a  nominal  sentence 
of  five  years  or  ten  years  may  be  restored  just  as  quickly  as  one  with  a 
nominal  sentence  of  two  years. 

I  think,  perhaps,  that  two  of  the  cases  that  Senator  Chamberlain 
will  remember,  that  were  cited  in  the  Senator's  speech  of  December 
30  of  last  year,  were  fair  illustrations  of  that.    I  remember  one  of 
those  cases  where  the  man  was  sentenced,  if  I  remember  correctly, 
in  June,  to  15  years  for  absence  without  leave.    He  was  released 
from  the  barracks,  in  the  normal  course  of  the  operation)  of  Col. 
Rice's  plan,  and  restored  to  the  colors  on  the  23d  of  December  fol- 
lowing, as  a  Christmas  gift,  so  that  his  nominal  15  years'  sentence 
really  amounted  to  less  than  sevidh  months.    Another  of  the  cases 
that  was  cited,  I  tliink,  in  the  same  speech,  was  a  10-year  sentence 
in  March ;  and  that  man  went  to  Fort  Jay  and  was  released  on  the 
same  day  that  the  other  man  was  released,  the  second  day  before 
Ibe  Christmas  following,  after  being  in  the  barracks  just  Bbout  nine 
months. 
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Senator  Warren.  You  would  consider  those  as  fair  representations 
of  what  might  be  the  outcome  of  long  sentences? 

Lieut  Col.  Right.  Yes;  as  I  understand  it,  Senator;  certainly. 
Those  releases  were  made,  of  course,  before  the  special  clemency 
board  came  up — before  any  of  that  controverfify. 

(At  this  point  the  statement  of  Lieut.  Col.  Rigby  was  suspended 
in  order  that  the  committee  might  hear  Gen.  Parker.)  ii^^. 

STATEMENT  OF  BBIO.  OEH.  FRANK  PABSXB,   UNITED  nHn^S 
ARMY,  COMHANRINO  THE  FIRST  DIVISION. 

Senator  Warren.  Will  you  please  state  your  name  and  rank  to 
the  stenographer? 

Gen.  Parker.  Frank  Parker;  brigadier  general,  United  States 
Army;  at  present  commanding  the  Fii'st  Division. 

Senator  Warren.  That  division  is  now  being  demobilized? 

Gen.  Parker.  Yes,  sir;  it  is  just  completing  its  demobilization. 
It  will  be  demobilized  within  the  next  few  davs. 

Senator  Warren.  You  have  had  duty  abroad? 

Gen.  Parker.  Yes;  I  have  been  abroad  practically  for  the  last 
four  vears,  first  with  the  French  Armv,  and  then  with  our  own  Armv. 

Senator  Warren.  You  were  with  the  French  Army? 

Gen.  Parker.  I  was  an  observer  with  the  French  Army  practi- 
cally throughout  the  war. 

Senator  Warren.  By  appointment  from  the  War  Department 
here? 

Gen.  Parker.  Yes :  by  order  of  the  War  Department. 

Senator  Warren.  What  were  your  duties  over  there  ?  I  am  speak- 
ms  of  your  duties  as  observer  while  with  the  French  Army.  What 
did  that  develop  into? 

Gen.  Parker.  When  we  declared  war  the  military  mission  of  the 
United  States  sent  me  to  the  French  general  headquarters  as  chief 
of  our  mission  at  those  headquarters.  When  Gen.  Pershing  ar- 
rived with  his  staflF,  in  June,  he  maintained  me  l)etween  himself  and 
the  French  general  headquarters  as  his  chief  of  mission  until  De- 
cember of  1917,  when  I  was  given  command  of  the  Eighteenth  In- 
fantry, of  the  First  Division. 

Senator  Warren.  You,  of  course,  with  your  service  with  the 
French,  probably  speak  French  fluently? 

Gen.  Parker.  Yes;  I  speak  French  fluentl}'.  I  have  been  with 
the  French  on  a  good  many  occasions. 

I  subsequently  commanded  the  Eigrhteenth  Infantry,  and  the  First 
Infantry  brigade,  and  the  First  Division  throughout  the  hostilities. 

Senator  Warren,  Now,  in  your  service  has  there  come  under  your 
notice  quite  vividly  the  operation  of  courts-martial,  general  or  spe- 
cial, so  that  you  would  like  to  express  an  opinion  upon  our  present 
laws,  our  present  Articles  of  War,  as  compared  with  the  bill  which 
is  now  before  us  and  which  I  presume  you  have  examined? 

Gen.  Parker.  Yes;  I  have  read  it  over.  No,  sir;  I  am  not  quali- 
fied to  pass  upon  the  matters  involved,  because  my  contact  with 

military  law,  certainly  the  last  four  years,  has  not  been  such  as  to 

(qualify  me  for  that  purpose;  but  there  is  one  point  that  I  would 

like  to  touch  lipon,  and  that  is  the  lack  of  speed  in  the  working  of 
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the  Judge  Advocate  Generars  department  during  active  operation*^ 
of  an  infantry  division,  especially  with  reference  to  the  death  sen- 
tence. 

Senator  Warren.  Are  you  distinguishing  Infantry  service  from 
other  service? 

Gen.  Parker.  I  am  speaking  only  of  my  own  unit.  I  commanded 
lUX  faf^ntry  unit,  and  I  am  speaking  of  the  operation  of  the  military 
Ij^'^iirthat  division  during  the  hostilities. 

Senator  Warren.  Just  so.    Please  proceed. 

Gen.  Parker.  T  think  thjit  the  greatest  element  in  connection  with 
military  success  is  speed,  and  it  is  just  as  necessarj^  in  one  department 
as  it  is  in  another,  and  I  think  we  can  improve  the  speed  with  which 
our  military  justice  is  meted  out  on  tlie  front  and  in  a  division.  To 
make  my  point  clear  by  a  particular  case,  we  will  suppose  that  the 
division  is  about  to  attack  to-morrow  morning.  We  know  that  we  are 
going  into  a  bloody  fight;  that  we  shall  probably  lose  GO  per  cent  of 
our  officers  and  men,  which  happened  on  occasions — on  one  occasion 
with  my  command.  Certain  men  deliberately  go  absent.  They  knoAv 
what  is  in  front  of  them;  they  have  had  it  all  explained  to  them  by 
careful  talk,  what  they  will  have  to  do  on  the  following  day,  and  they 
know  full  well  what  is  going  to  happen,  and  they  deliberately  absent 
themselves,  and  later  are  rounded  up  by  the  military  police  and  are 
brought  in  under  guard  and  turned  back  to  their  companies.  It 
seems  to  me  that  at  such  a  time  there  should  be  some  speedy  method 
of  punishing  those  men  adequately  as  the  military  law  prescribes,  and 
promptly,  not  so  much  for  the  punishment  to  the  individual  as  for  the 
moral  effect  produced  upon  the  unit  in  general.  That  is  what  I  wish 
to  see  provided. 

Senator  Warren.  Now,  we  get  that  idea,  but  is  that  a  matter  of 
regulation  or  of  law  ?    Is  not  that  possible  under  the  law  now ;  or  is  it? 

Gen.  Parker.  That  I  am  not  qualified  to  say,  whether  that  is  or  not 

Senator  Warren.  You  are  speaking  of  the  practice? 

Gen.  Parker.  I  am  spealdng  of  the  practice  as  it  obtained  durin<r 
this  war  under  my  immediate  observation.  We  found  the  general 
court-martial  as  at  present  organized  and  administered  very  heavy 
and  cumbersome;  slow  in  its  action;  so  much  so  that  I  can  not  recall 
a  case  of  a  man  being  shot,  of  the  American  Army,  for  flagrant  deser- 
tion in  the  face  of  the  enemy. 

Senator  Warren.  Along  that  line,  what  is  your  observation  as  to 
the  general  severity  or  lack  of  severity  in  court-martial  proceedings? 

Gen.  Parker.  In  the  First  Division? 

Senator  Warren.  You  are  speaking  now  entirely  of  matters  at  the 
front  ? 

Gen.  Parker.  I  am  speaking  entirely  of  those  matters,  for  I  have 
had  no  other  experience  except  when  I  w^s  serving  between  Gen. 
Pershing  and  Gen.,  at  present  Marshal,  Petain. 

Senator  Warren.  You  were  in  the  Regular  Army? 

Gen.  Parker.  Yes ;  I  was  graduated  at  West  Point,  and  from  the 
French  Cavalry  School. 

Senator  Warren.  That  is  at  Sumieres? 

Gen.  Parker.  At  Sumieres. 

Senator  Chamberlain.  It  would  be  well,  in  your  view,  at  the  front, 
in  cases  such  as  you  put,  that  these  men  who  deliberately  absent  them- 
selves just  lief  ore  a  battle  and  who  are  brought  in  before  the  battle — 
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Gen.  Pabker.  No,  sir;  after  the  battle. 

Senator  Chamberlain.  After  the  battle  ? 

Gen.  P-\RKER.  Yes. 

Senator  Chamberlain.  You  Xvould  have  it  so  that  they  could  be 
tried  at  once,  and  executed,  without  the  formalities  that  are  now 
required? 

Gen.  Parker.  Without  the  form;  not  formalities.  We  shall  al- 
ways need  formalities  where  the  death  sentence  is  to  be  imposed, 
and  the  person  who  inflicts  the  death  penalty  will  at  all  times  be 
responsible  for  it,  and  must  explain  his  responsibility  to  the  higher 
authorities;  that,  of  course.  But  there  are  so  many  cases  where  the 
offense  is  so  clear  that  I,  as  a  colonel  of  a  regiment,  for  instance, 
would  not  hesitate  to  order  that  man  shot.  I  have  told  my  men  when 
they  have  been  brought  back.  We  have  very  few  men  of  that  kind. 
We  have  very  few  men  in  the  American  Army  that  do  that  sort  of 
thing;  I  am  proud  to  say  that  we  have  not  had  many,  and  it  is  just 
those  cases  that  should  have  been  made  examples  of. 

Senator  Warrex.  For  the  benefit  of  the  rest  of  the  Army  ? 

Gen.  Parker.  For  the  benefit  of  the  others  who  felt  that  they  were 
going  in  and  doing  their  full  duty  and  dying,  while  another  man  was 
ninnmg  away  and  escaping  the  death  that  his  friend  met,  by  his 
side. 

Senator  Warren.  Would  you  say  there  were  any  differences  in 
nationalities,  as  to  that? 

Gen.  Parker.  No,  sir.  I  have  served  in  the  field  with  every  sort 
of  men.    I  spent  threeyeai's  with  the  Cubans. 

Senator  Warren.  That  might  happen  with  men  of  any  na- 
tionality ?  / 

Gen.  Parker.  No,  sir.  Courage  is  not  the  privilege  of  any  par- 
ticular nationality.  I  have  found  that  one  man  is  like  another.  It 
is  the  manner  in  which  it  is  explained  to  him  and  the  manner  in 
which  he  has  lived  that  determines  the  kind  of  man  that  he  is  going 
to  be.   We  had  men  from  46  States  in  mv  division. 

^>enator  Warren.  Have  you  not  known  men  who  have  seemed  for 
a  moment  to  be  arrant  cowards,  but  afterwards  proved  to  be  brave 
men? 

Gen.  Parker.  Yes,  sir:  but  not 

Senator  Warren.  I  am  not  applying  that  to  flagrant  desertion  in 
the  face  of  the  enemy. 

Gen.  Parker.  Yes ;  you  mean  a  man  that  is  capable  of  a  moment's 
weakness  in  the  face  of  imminent  danger.  But  I  think  the  man 
that  runs  away  from  the  fight  before  the  fight,  is  hopeless.  I  think 
he  will  do  that  again. 

Senator  Warren.  We  are  very  glad  to  have  your  opinion  on  that. 

Gen.  Parker.  Thank  vou,  Senator. 

(Thereupon,  at  12.30  o'clock  p.  m.,  the  subcommittee  took  a  recess 
until  2.30  o'clock  p.  m.) 

AFTER  RECESS. 

The  subcommittee  met  at  2.30  o'clock  p.  m.,  pursuant  to  the 
taking  of  the  recess. 
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Senator  Warren.  I  see  you  have  had  considerable  service  on  the 
other  side. 

Gen.  Kernan.  I  was  over  18  or  19  months. 

Senator  Warren.  I  assume  you  know  guite  well  what  is  before  this 
subcommittee,  since  you  were  one,  I  believe,  of  the  board  that  the 
Secretary  called  upon  to  make  a  report  with  reference  to  the  Cham- 
berlain bill  as  compared  with  the  present  law,  and  the  committee 
would  like  to  hear  anything  additional  to  what  you  gave  in  that 
report,  or  any  changes  that  may  have  suggested  themselves^  since 
you  made  the  report,  and  you  may  allude  to  it  as  you  see  fit  and 
proceed  in  your  own  way,  if  you  will. 

•  Gen.  Kernan.  Really,  Senator,  the  report  has  my  signature,  and 
the  concurrence  in  it  expresses  pretty  fully  the  general  views  that  I 
entertain  upon  the  subject  of  courts-martial,  their  functions  in  the 
governmental  system  and  the  modifications  which  would  go  at 
present  to  make  a  distinct  improvement  in  that  system.  You  gen- 
tlemen, I  take  it,  have  seen  the  report. 

Senator  Warren.  Oh,  yes:  ana  I  have  read  it  very  carefully ,  and 
I  think  the  other  Senators  have. 

Gen.  Kernan.  I  may  say  that  there  might  arise  a  little  miscon- 
ception about  the  memoership  of  that  board,  as  I  see  a  fourth  mem- 
ber is  put  down.  The  board  consists  of  three  members.  The  fourth 
man  is  a  recorder,  whose  business  is  to  take  care  of  the  papers  and 
look  after  the  correspondence,  etc.  The  convening  order  expressly 
states  that  it  is  to  be  a  board  of  three  members. 

Senator  Warren.  I  have  forgotten  about  the  signatures.  Is  it 
not  signed  by  three? 

Gen.  Kernan.  No,  the  recorder  signed  it  afterwards.  It  is  an 
inadvertence. 

Senator  Chamberlain.  That  is  so  understood. 

Senator  Warren.  I  so  understood  it.  There  was  no  misunder- 
standing about  it.  Gen.  O'Ryan  was  before  the  committee,  and 
while  I  think  he  verv  generally  followed  the  lines  of  the  report,  he 
mentioned  incidentally  that  there  was  some  argument  on  some  of 
the  points,  and  there  might  be  or  might  not  be  some  difference  of 
opinion,  but  not  enough  to  prevent  them  all  signing  the  report. 

Gen.  Kernan.  Well,  the  report,  the  general  discussion,  was 
acouiesced  in  by  everybody.  There  was  in  three  cases  I  think  only 
a  difference  of  opinion  indicated  as  to  specific  recommendations  in 
relation  to  the  modification'  of  certain  articles.  Gen.  O'Ryan  dis- 
sented from  the  majority  in  one  case,  namely,  I  think,  as  to  the  one 
hundred  and  fifth  article  of  war,  and  I  dissented  twice  from  the  other 
two  officers  and  noted  my  dissent  in  each  case.  One  of  my  dissents 
was  as  to  the  proposition  of  having  peremptory  challenges  introduced 
into  the  court-martial  system,  ana  the  other  was  as  to  the  proposed 
departure  from  deciding  questions  in  general  by  majority  vote. 
The  board  adopted  the  two-thirds  rule  in  lieu  of  the  existing  ma- 
jority rule  for  deciding  all  questions  except  questions  involving 
the  death  penalty.  We  concurred,  however,  in  making  a  change 
by  which  wo  substituted  a  three-fourths  vote  for  a  two-thirdB  vote 
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in  matters  involving  the  death  penalty.     With  thos?  three  excep- 
tions, as  faf  as  I  recollect,  the  report  is  unanimous. 

Senator  Warrek.  Senator  Chamberlain,  since  you  are  so  conver- 
sant with  the  bill  you  inlrodueed,  and  as  you  al^  conversant  with 
the  other,  "would  you  like  to  ask  the  general  some  questions  about 
the  differences? 

Senator  Ciiabiberlaix.  General,  how  many  changes  in  the  present 
Articles  of  War  did  your  board  recommend,  if  you  Remember  now? 

Gen.  Kernan.  I  think  we  recommended  something  like  30  or 
32  changes;  that  is,  we  recontinended  aihendments  on  about  32  of 
the  articles,  and  we  proposed  a  riew  article,  50 H- 

Senator  Chamberlain.  You  do  not  suggest  any  change  in  the 
coinposition  of  the  courts  as  now  established,  or  any  change  in  the 
Articles  of  War  with  reference  to  the  composition  of  courts  as  now 
established  ? 

Gen.  Kernan.  No,  sir. 

Senator  Chamberlain.  What  is  your  idea  about  an  appellate 
tribunal  of  any  kind  ?  • 

Gen.  Kernan.  We  have  undertaken  to  provide  that  in  article  50  J^. 

Senator  Chamberlain.  That  was  the  proposed  amendment  offered 
by  Gen.  Crowder  to  the  Military  Committee  in  January,  1918? 

Gen.  Kernan.  In  substance  it  ma}"  be,  but  its  wording  I  think 
is  ours. 

Senator  Chamberlain.  But  it  does  not  take  the  power  out  of 
the  hands  of  the  military  authorities  in  any  way  or  form  ? 

Gen.  E^ERNAN.  No,  sir;  it  does  not  put  the  power  in  civilian  hands. 
It  provides,  as  you  will  s?e,  that  each  case  that  comes  to  the  Judge 
Advocate  GerieraFs  Office  for  file  and  examination  under  the  exist- 
ing law  shall  be  so  examined;  and  if  that  examination  discloses 
anything  that  S3ems  to  call  either  for  clemency  as  now,  or  for  a 
complete  setting  aside  because  of  irregularities  or  a  substantial 
failure  of  justice,  that  in  such  a  case  the  Judge  Advocate  General 
shall  make  a  memorandum  pointing  out  the  defects  that  he  finds 
in  the  case  and  shall  submit  his  memorandum  with  the  record  of 
the  case  to  the  Secretary  of  War  for  the  action  of  the  President. 

Senator  Chamberlain.  In  the  last  anjeilysis,  it  really  leaves  the  whole 
question  on  appeal  to  the  Judge  Advocate  General,  does  it  not? 

Gen.  ElErnan.  It  does  in  so  far  as  everything  except  the  final 
substantial  action,  which  will  have  to  be  the  President's. 

Senator  CHAiiBERLAiN.  But  you  know  from  your  own  contact 
wiih  the  department,  with  the  Secretary  of  War,  the  Commander 
in  Chief  of  the  Army  in  ninety-nine  cases  out  of  a  hundred  follows 
the  reconlmendation  of  the  nulitary  authorities? 

Gen.  Kernan.  Oh,  I  think  so. 

Senator  Chamberlain.  Yes.  So  that  in  the  last  analysis  the 
whole  business  would  be  in  the  Jud^  Advocate  General's  Office  ? 

GeUi  Kernan.  Very  largely;  yes,  sir;  as  to  recommendations. 

Senator  Chamberlain.  Now,  I  am  frank  to  say  tiiat  this  feature  of 
it  I  do  not  like.  I  think  there  ou^ht  to  be  some  appellate  tribunal 
of  some  kind,  or  some  advisory  tribunal,  if  you  please,  that  would 
have  jurisdiction  over  these  appeals. 

I  notice  in  your  report — and  I  think  that  is  the  essential  difference 
between  those  of  us  who  are  ouarreUng  over  these  Articles  of  War, 
tsome  believing  that  the  whole  system  Ought  to  be  administered 
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within  the  military  and  others  that  there  ought  to  be  some  civilian 
court  of  appeals  to  hear  these  mooted  questions — ^I  notice  in  your 
report  here  that  oxx  page  6  you  question  the  right  of  Consreas  really 
to  take  certain  functions  away  from  the  Commander  in  Chief  of  the 
Army. 

Gen.  Kernan.  Well,  we  put  an  interrogation  mark  at  the  end  of 
each  of  those  sentences. 

Senator  Chamberlain.  I  am  ^lad  you  did,  because  it  is  a  remark- 
able thing  to  say  that  the  President  as  Conmiander  in  Chief  of  the 
Army  inherited  any  of  the  rights  which  the  King  of  England  for- 
merly exercised. 

Gen.  Kernan.  The  thought  that  mainly  underlies  those  six  or 
seven  pages  is  this:  I  think  that  when  the  Constitution  declared  the 
President  should  be  the  Commander  in  Chief  of  the  land  and  naval 
forces,  and  so  forth,  the  words  '* commander  in  chief"  had  to  have 
read  into  them  some  definite  meaning,  and  to  find  out  what  they 
mean  you  naturally  go  to  contemporaneous  history  and  to  usage  in 
the  Continental  armies  and  in  the  English  Armv  to  see  what  powers 
should  fall  under  that  designation,  and  one  oi  the  powers  was  to 
convene  courts-martial  and  to  act  oflScially  on  their  proceedings. 

Senator  Chamberlain.  Do  you  look  upon  a  court-martial  as  a  ju- 
dicial body  or  its  judgment  as  judicial  in  nature  or  executive,  merely? 

Gen.  Kernan.  Well,  I  should  say  they  were  both.  I  really  am 
not  a  lawyer.  Senator,  of  course,  but  it  does  seem  to  me  that  when  vou 
get  down  to  the  final  analysis  all  courts  are  in  aid  of  the  executive 
power,  are  they  not  ? 

Senator  Chamberlain.  Well,  no;  I  would  follow  the  decision  of 
the  Supreme  Court  and  say  that  the  decisions  of  these  mihtarv 
tribunals  are  distinctly  judicial. 

Gen.  Kernan.  I  do  not  feel  qualified  really  to  make  fine  distinc- 
tions, certainly  not  offhand,  as  to  whether  the  particular  function 
is  executive  or  judicial;  but  I  can  not  see  why  it  should  not  be  both, 
myself.  A  great  many  things  have  two  aspects;  are  looked  at  in 
several  ways. 

Senator  Chamberlain.  I  was  astounded  at  that  finding  of  your 
committee  practically  denying  to  Confess  the  right  to  legislate  away 
from  the  Commander  in  Chief  certain  fimctions  that  you  claimed 
that  he  inherited  from  the  Bang. 

Gen.  Kernan.  Of  course,  he  did  not  get  them  exclusively  by  inher- 
itance. Whatever  he  has  he  got  by  the  afiirmatiye  declaration  of  the 
Constitution  that  he  should  be  the  Commander  in  Chief. 

Senator  Chamberlain.  Here  is  the  way  it  reads  [reading]: 

The  rules  goveminj?  armies  had  their  befjinninpB  not  in  legislative  bodies,  but  in 
rommanders,  whether  called  kinjrs  or  chiefs  Or  generals,  and  in  early  times  thoee  yrh" 
formulated  the  rules  carried  them  out.  With  the  evolution  of  Governments  the  rijjh' 
of  prescribins:  the  most  important  or  fundamental  rule^  lias  lod*jed  in  leeislative 
bodies,  but  the  execution  c f  thoee  rules,  their  practical  administraticn.  haeheretc  fire 
been  left  to  commanders  and  their  assistants  d(*wn  thrtuj  h  the  hierarchy  cf  c*  mmaiul 
to  the  very  hotU  m.  Courts-martial  have  always  been  af  enciee  kr  cieatiim  and 
maintaining  the  discipline  of  armies,  and  in  earlier  times,  and  certainly  until  the 
adoption  of  our  Constitution,  were  pro\'ided  and  administered  by  ccmmanders  as  <  ^ 
inherent  ripht. 

Now,  I  claim  that  they  had  no  right  except  as  that  right  is  con- 
forred  by  the  Constitution  and  by  Congress. 
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Gen.  Kernan.  We  were  talking  about  early  times,  before  the 
adoption  of  the  Constitution. 
Senator  Chamberlain.  Following  that  up  you  say: 

The  King  of  England  had  and  exercised  this  inherent  right.  The  Continental 
CoTk^reas  took  over  some  of  the  duties  of  ^venunent  in  the  rebellions  Colonies,  but 
Washington  as  Commander  in  Chief  appomted  courts-martial  as  of  right  inherent  in 
that  office  without  the  express  authonty  of  that  Congre^-  So  that  when  our  Consti- 
tution was  adopted  and  the  powers  of  the  Federal  Government  were  distrihuted 
among  three  great  departments,  and  the  President  was  made  by  the  organic  law 
<  ommander  in  Chief,  the  power  to  appoint  courts-martial,  by  virtue  of  that  office, 
w2»  well  understood.  The  power  to  make  rules  for  the  government  of  the  land  forces 
was  at  the  same  time  confided  to  Confess.  The  earlier  Articles  of  War  continued 
or  created  under  that  grant  of  power  did  not  expresslv  confer  upon  the  President  the 
nsiht  or  authority  to  appoint  courts-martial,  but  actually  he  exercised  the  power,  and 
the  validity  of  that  action  is  well  established.  It  appears,  therefore,  that  Lefore  our 
Constitution  was  established  a  Commander  in  Chief  was  inherently  competent  to 
appoint  court-martial  as  incident  to  his  office;  that  under  the  Constitution  this  right 
has  been,  exercised  and  upheld,  and  further,  that  the  rules  made  for  the  Army  by 
Tongress  have  extended  to  subordinate  commanders  (who  are  in  fact  ftssistants  to  the 
President  in  his  special  capacity  as  Commander  in  Chief)  the  right  to  appoint  and 
to  make  use  of  this  agency. 

You  question  then  in  the  next  paragraph,  which  I  have  not  read, 
the  power  of  Congress  to  make  changes. 

Gen.  BIernan.  Well,  not  all  changes;  not  any  changes.  What 
is  questioned  there,  Senator,  is  the  power  of  the  Congress  to  derogate 
from  the  authority  conferred  by  the  Constitution  on  the  Commander 
in  Chief,  and  the  question  is,  what  are  those  powers  thus  conferred  ? 
What  does  the  term  "Conunander  in  Chief"  connote  and  carry 
with  it  by  necessary  implication?  It  must  mean  something.  Does 
it  stop  with  the  power  merely  to  issue  commands  and  then  hope, 
please  Heaven,  tnat  they  will  be  obeyed?  Or  does  it  necessarily 
imply  th^t  the  power  to  enforce  obedience  to  the  command  goes 
with  it  ?  Now,  if  it  does,  then  when  you  take  courts-martial  from 
the  President  you  take  away  from  him  as  Commander  in  Chief  the 
weapon  which  is  the  last  resort  to  make  his  commands  effective? 
Senator  Chamberlain.  Do  you  think  Congress  has  not  the  power 
to  change  the  court-martial  in  any  way  it  sees  fit? 

Gen.    Kernan.  Oh,  yes,  indeed;     in  composition,  membership, 
name,  etc.     I  have  seen  it  done  since  I  have  been  in  the  service. 

Senator  Chamberlain.  They  might  change  the  whole  fimction 
of  the  Commander  in  Chief  with  respect  to  courts-martial. 

Gen.  Kernan.  I  do  not  question  at  all  the  ri^ht  to  install  new 
courts-martial,  or  change  the  composition  and  the  membership  of 
the  old  ones.  It  is  very  much  like  this  in  my  mind,  Senator:  You 
can  create  in  Congress  a  new  arm  to-morrow.  Call  it  what  you 
please,  a  tank  corps,  something  nonexistent  before  in  our  Govern- 
ment. But  when  it  is  created  as  a  part  of  the  Armv  of  the  United 
States  it  passes  of  necessity  under  the  command  of  the  President, 
and  vou  would  not  attempt,  in  creating  a  new  arm,  to  say  that  it 
should  be  commanded  by  the  governor  of  a  State  or  somebody  not 
of  the  Army  of  the  United  States. 

Senator  Chamberlain.  I  think  that  is  true. 

Gen.  Kernan,  Very  well.  In  the  same  way,  to  my  way  of  thinking, 
you  can  create  all  the  new  triHimals  to  enforce  discipline  you  please, 
change  their  jurisdiction  or  change  their  composition  and  the  way 
thej  proceed  to  do  their  work;  but  when  you  make  a  court-martial 
which  is  intended  to  be  an  adjunct  of  the  Army  to  enforce  discipline, 
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by  the  same  reasoning  it  seems  to  me  ttie  us^  of  this  (UspipUnury 
weapon  passes  into  the  President's  hands  as  a  part  of  the  function 
of  command. 

Senator  Chamberlain.  Do  you  think  Congress  could  pass  a  law 
makmg  the  Judge  Advocate  Gfeneral  a  ciililian  and  creating  a  court 
of  appeals  entirely  of  civilians  in  connection  with  the  Judge  Advocate 
General  ? 

€ren.  Kebnan.  T  do  not  doubt  its  rower  to  create  new  offices. 

Senator  Chamberlain.  Do  you  think  Congress  would  have  the 
power  to  provide  by  amended  Articles  of  War  that  tjie  Judge  Advo- 
cate General,  when  appointed,  should  be  a  civilian,  anpoiated  by  the 
President  and  confirmed  by  the  Senate?  Do  you  think  Congress 
would  have  that  power  ? 

Gen.  Kernan.  Please  remember  that  I  have  disclaimed  being  a 
lawyer,  and  in  answering  that  question  I  should  say  that  it  is  com- 
petent for  Cong-^ess  to  create  any  new  office  it  wants  to  and  give 
it  any  title  it  r  leases.  The  question  of  whether  or  not  that  office 
would  function  as  you  intended,  it  seems  to  me,  would  de^^eud  u^on 
the  duties  you  indertake  to  assign  to  the  office. 

Senator  ChXmberlain.  You  tnmk  then  that  the  ^  resent  law  could 
be  changed  so  that  the  Judge  Advocate  Ctoieral  could  be  a^-pointed 
by  the  President  out  of  civilian  life — ^a  lawyer  out  of  oi\-ilian  life  ? 

Gen.  Kernan,  i  think  it  can  be  done  now  under  existing  law. 

Senator  Cil\mberlaix.  That  of  course,  would  necessitate  a. change 
of  the  Article  of  War,  because  that }  rovides  for  the  appointment  of  a 
Judge  Advocate  Ceneral. 

Gen.  Kernan.  1  think  he  could  be  appointed,  '  i  think  that  if 
the  President  wanted  to,  and  Cen.  Crowder's  office  was.  vacant,  he 
could  appoint  a  civilian  to  the  office,  and  if  ypu  gentlemen  coufirmed 
him,  he  would  be  there,  but  transformed  from  a  civilian  into  an 
Army  officer. 

Senator  Chamberlain,  Do  you  not  think  that  Congress  could 
pass  a  law  creating  an  appellate  tribunal,  to  which  tribunal  ao]>eaIs 
from  military  couAiction  might  be  had,  composed  entirely  of  civilian 
lawyers,  for  instance  ? 

Gen..  Kernan.  With  what  functions.  Senator  ? 

Senator  Chamberlain.  With  any  functions  Congress  might  see 
fit  to  confer  upon  them. 

Gen.  Kernan.  I  think  you  could  undertake  to  confer  upon  such 
a  tribunal  functions  which  would  be  in  derogation  of  the  Con- 
stitutional authority  of  the  President  as  CommandeT  in  Qiief,  and  if 
you  did  so,  why,  I  snould  say  that  the  attempt  to  do  that  yeould  fail. 

Senator  Chamberlain.  Well,  then, you  would  question  the  author- 
ity of  Congress  to  do  that  legally  ? 

Gen.  Kernan.  Yes,  sir;  constitutionally. 

Senator  Chamberlain.  Here  is  what  I  am  getting  at,  General — 

Gen.  Kernan.  Mind  you,  i  do  not  say  that  you  can  not  jcreate 
any  tribimal  you  please.  The  question  is  whether  it  is  going  to  function 
or  not,  and  that  depends  on  the  duties  you  place  in  its  hands.  Tt  is 
possible  that  those  duties  might  be  taking  something  from  another 
office,  which  is  constitutionally  guarded,  and  therefore  you  can  not 
take  it. 

Senator  Chamberlain.  Suppose  a  man  is  convicted  by  a  gen- 
eral court-martial  in  France.     The  court  bias  jurisdiction  and  the 
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trial  has  beea  regular,  and  the  only  appellate  tribunal  that  has  juris- 
diction is  the  commanding  officer.    Is  not  (»hat  |;rue  ? 

Gen.  Kernan.  Yes,  sir;  now  in  the  general  case;  in  some  cases  con- 
firmation is  required. 

Senator  Chamberlain.  That  ^  do.  not  think .  oueht  to  be  the 
case.  TTiere  ought  to  be  some  higher  tribunal  to  wnich  that  man 
might  appeal.  >  o w^ :.  differ  f i om  C ei>.  CrQwder  in  tnis :  Gen.  Crowder 
holds  thfet;  under  section  1199  pf  the  Revised  Statute*  he  hasno 
rower  more  than  to  revise  the  proceedings,  to  examine  the  pro- 
ceedings, and  if  he  finds  that  the  court  had  jurisdiction  and  that  tnere 
were  no  substantial  irregularities  in  the  trial,  evidently  he  has  no 
other  function  than  to.send.it  back  in  an  advisory  capacity.  I 
think  there  ought  to  be  some  right  of  appeal,  and  there  are  a  great 
many  la^^yers  who  thinJk  there  ought  to  be  sonie  right  of  appeal;  that 
there  ou^t  to  be  a  rower  somewhere  tp  reverse  a  decision  which  was 
wrong.    Do  you  see  any  objection  to  that  ? 

Gen.  Kernan.  Oh,  yea,  sir;  I  have  endeavored  to  set  forth  the 
objections  as  they  appeared  to  me,  in  the  report  that  you  gentlemen 
have  before  you;  and  in  a  brief  way,  to  repeat  it  in  substance,  the 
objection  is  that  vou  set  up  an  independent  civilian  tfibimal  with 
power  to  nullify  tne  efforts  of  the  Commander  in  Chief  and  his  sub- 
ordinates down  through  the  steps  of  command  in  the  exercise  of 
what  is  a  part  of  the  function  of  command. 

Senator  Chamberlain.  That  is  a  strictly  military  view  of  the 
situation. 

Senator  Warren.  Let  me  see  if  I  get  this,  I  confess  that  I  do 
not  know  much  about  law.  The  General  and  you  want  some  re- 
view and  the  power  to  lessen,  to  quash  and.  so  forth,  and  as  the 
General  answ:ers,  perhaps  he  thinks  it  is  to  be  entirely  civilian,  and 
when  it  goes  throi^h  there  ia  no  power  then  either  m  the  army  or 
the  Commander  in  Chief  of  the  army,  the  President,  to  change  what 
that  tribunal  may  decide  upon.  Now  as  I  understand  the  General — 
correct  me  if  I  am  wrong — it  is  tha^t  whatever  tribimal  is  established, 
the  President  of  the  United  States  is  Commander  in  Chief  of  the  Army, 
and  as  Comrnander  nothing  can  be  taken  awa^  from  him  in  the  way 
of  the  handling  of  the  muitary.  forces,  but  what  he  has  ultimately 
the  right  and  c^ity.of  a  pommander  to  perform.  In  other  words,  it 
must  m  a  sense  be  subservient  to  the  command  of  the  Commander 
in  Chief  aU  ^-l^e  way  through*  I  do  not  know, but  I  am  stumbling, 
hut  I  was  wondering  whetner  that  is  pot  the,  difference,  since  the 
General  says  there  may  be  a  civilian  appointed  as  Judge  Advocate 
General. 

Senator  Chamberlain.  Xiet  us  put  this  kind  of  a  case  to  you, 
General,  by  way  of  illustration.  We  will  say  that  a  private  soldier — 
or  80  far  as  ,that  is  concerned,  he  inay  be  a  commissioned  officer — is 
tried  in  France  for  desertion.  He  is  lound  guilty.  It  goes  up  to  the 
commanding  officer,  and  the  commanding  officer  approves  the  sen- 
tence. Now  the  commanding,  officer  inay  not.be  a  lawyer,  he  may  be 
strictly  a  military  man,  and  ever  so  good  a  man,  and  the  trial  court 
niight  be  composed  of  men  none  oi  whom  are  lawyers.  The  ap- 
proval of  ^that  sentence  by  the  commanding  officer  if  the  court 
nad  jurisdiction  and  the  trial  was  regular,  ends  it,  although  there 
niay  have  been  prejudicial  error  in  the  trial  because  of  lack  of 
laiowledge  on  the  part  of  the  court  or  the  commanding  officer.     Now 
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there  is  a  man  who  has  been  convicted,  and  his  sentence  approved, 
and  he  has  been  ordered  to  the  penitentiary  and  dishonorably  dis- 
charged from  the  Army,  and  yet  he  has  no  right  of  appeal  anywhere. 
Do  you  not  think  that  under  a  democracy  such  as  ours  there 
ought  to  be  an  appeal  somewhere,  in  order  that  justice  may  be  done 
to  the  man  who  has  been  improperly  convicted  and  his  conviction 
approved  by  the  commanding  officer  ? 

Gen.  Kernan.  Yes;  and  I  evidenced  my  desire  by  endeavoring 
to  draft  an  article  here  which  would  create  that  sort  of  a  court  of 
appeals. 

Senator  Chamberlain.  I  know  you  have,  but  that  is  strictly  within 
the  military.    Now  let  me  put  this  case  to  you. 

Gren.  Kernan.  Before  you  leave  that  question,  Senator,  though, 
I  want  to  point  out  that  the  case  you  have  supposed  could  not  happen. 
There  may  be  no  lawyer  on  the  court,  but  there  is  always  an  adviser 
to  the  reviewing  authority  who  is  a  lawyer,  and  who  looks  over  thesp 
cas's  as  to  whether  or  not  there  has  occurred  prejudicial  error,  before 
the  commanding  general  takes  action  thereon. 

Senator  Chamberlain.  That  is,  a  lawyer  ? 

Gen.  Kernan.  A  judge  advocate  on  the  general's  staff,  invariably. 

Senator  Chamberlain.  Have  you  known  of  many  cases  where  the 
commanding  officer  has  reversed  the  judgment  of  the  court  below? 

Gen.  Kernan.  It  is  not  uncommom  to  have  the  reviewing  au- 
thority disapprove  the  findings  and  sentences  of  courts-martial.  It  is 
not  at  all  uncommom. 

Senator  Chamberlain.  But  you  practically  concede  that  there 
ought  to  be  a  right  of  appeal  to  some  tribunal,  because  you  recom- 
mend it. 

Gen.  Kernan.  Yes,  sir. 

Senator  Chamberlain.  Why  recommend  it  if  those  errors  are 
cured  by  the  commanding  officer  or  by  his  adviser? 

Gen.  Kernan.  In  the  first  place,  these  judge  advocates  that  I 
speak  of  on  the  staff  of  the  reviewing  authority,  being  human  are 
liable  to  err,  and  if  they  do,  since  all  these  cases  automatically  go  to 
the  Judge  Advocate  General's  office,  they  are  again  looked  over  by 
lawyers  m  that  office .  If  there  they  discover  something  which  through 
inadvertence  was  overlooked  or  misunderstood  by  the  reviewing 
officer  and  his  staff  judge  advocate,  there  aris^^s  a  situation  in  which 
now  the  only  cure  for  the  defect  is  the  exercise  of  clemency  by  the 
President;  and  that  is  not  sufficient.  It  does  not  cover  the  whole 
needs.  To  make  the  system  really  complete,  then,  you  want  lodged 
somewhere  the  power  to  set  aside  as  void  aJ  initio  those  proceedings, 
and  to  restore  the  party  to  his  rights  as  if  those  defective  proceedings 
had  not  taken  place.  And  we  have,  in  this  article  50i,  endeavored 
to  provide  for  these  rare  but  possible  cases.  ^  I  say  rare  because  it  is 
a  fact  that  the  law  applicable  to  courts-martial  is  so  relatively  simple 
that  in  the  great  majority  of  cases  they  present  no  matter  of  complex- 
ity, so  that  the  judge  advocate  on  the  staff  of  the  conunanding  gen- 
eral is  almost  certain  to  discover  anything  of  a  radically  wrong 
nature;  and  when  that  happens  he  draws  it  to  the  attention  of  the 
reviewing  officer;  and  that  officer,  unless  he  is  incompetent,  will  see 
the  point  and  disapprove  the  proceedings  himself,  if  that  is  the  only 
remedy. 
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Senator  Chamberlain.  My  insistence  has  been,  and  other  lawyers 
agree  with  me  on  that,  that  tie  Judge  Advocate  General  has  had  that 
power  under  the  law  as  it  is  now,  but  that  he  has  not  exercised  it. 

Gen.  Kerxan.  I  have  read  the  briefs  submitted  by  Gen.  Ansell 
and  Gen.  Crowder,  and  vice  versa,  on  that  question.  Of  course 
they  have  both  said  a  great  deal. 

^nator  Lenroot.  General,  in  your  objection  to  the  court  of 
appeals,  is  it  your  construction  oi  Senator  Chamberlain*s  bill  that 
this  proposed  court  would  have  a  right  to  substitute  its  judgment 
upon  the  facts  for  the  judgment  of  the  court-martial? 

Gen.  Kern  AN.  Is  that  my  objection  ? 

Senator  Lenroot.  Is  that  your  construction  of  the  bill  ? 

Gen.  Kernan.  Well,  I  woiild  have  to  look  at  it  again. 

Senator  Lenroot.  I  wish  you  would,  because  I  fhink  it  is  quite 
important.  I  call  your  attention  to  the  top  of  page  31,  article  52. 
Inline  22,  page  30,  it  reads: 

^aid  court  shall  review  the  record  d  the  proceodincs  of  every  general  court  or 
miliary  crinini»Fion  which  carries  a  sentence  involving  death,  dismissal,  or  dishonor- 
able dischnige  f  r  confinement  frr  a  period  rf  mr  re  than  Fix  months,  f(  r  the  cr  rrection 
of  em  rs  d  law  evidenced  by  the  recrrd  and  iniuriausly  affecting  the  substantiil  rights 
of  an  acciieed  without  regard  to  whether  such  errcirs  were  made  the  subject  of  objection 
or  exception  at  the  trial. 

Up  to  that  time  thev  would  be  limited  to  the  correction  of  prej- 
udicial errors  of  law.     Then  it  goes  on  [reading] : 

.And  such  power  of  review  shall  inclrde  the  power — (o)  to  disapprove  a  finding  of 
guilU'  and  approve  only  so  much  of  a  finding  of  guilty  of  a  particular  offense  as  involveB 
a  finding  cf  guilty  of  a  lesser  included  offense. 

And  so  on  with  the  different  subdivisions.  In  your  opinion  does 
the  language,  **such  power  of  review,**  include  the  power  and  in  your 
judgment  all  the  power  of  this  court-martial,  power  to  pass  upon 
facts  as  well  as  on  judicial  errors  of  law?  Do  I  make  myself  plain, 
General  ? 

Gen.  KuRNAN.  I  think  so,  Senator.  I  think  I  see  what  you  are 
driving  at.  If  I  understand  you,  you  want  to  know  whether  my  ob- 
jection to  this  article 

Senator  Lenkoot.  I  was  getting  your  construction  first,  whether 
the  power  to  include  these  oflier  powers  must  all  be  based  upon  prej- 
udicial errors  of  law,  or  would  the  court  of  appeals  substitute  its 
judgment  if  they  came  to  the  wrong  conclusion  ? 

Senator  Warren.  Have  jurisdiction  of  all  matters  respecting 
the  case  ? 

Senator  Lenroot.  Yes,  practically.  In  other  words,  under  this 
language  could  the  court  of  appeals  deal  with  the  case  in  any  way 
that  it  saw  fit,  that  it  thought  the  evidence  of  the  record  warranted  ? 

Gen.  Kernan.  It  seenxs  to  me.  Senator,  that  it  is  exceedingly 
difficult  in  practice  to  have  anybody  undertake  to  consider  in  a  record 
exclusively  and  purely  questions  of  law.  To  my  mind  questions  of 
Uw  are  so  intermingled  and  interwoven  and  bound  up  with  and 
dependent  upon  the  questions  of  fact  that  are  in  the  same  record 
that  it  is  almost  humanly  impossible  for  a  body  to  review  the  law  as 
&  thin^  apart  in  tha^  particular  case  without  also  going  into  and 
teviewuig  or  construing  in  some  degree  the  facts. 
.  Senator  Lenroot.  But  that  is  true  of  appellate  courts  in  civil 
jurisdictions,  General.     They  review  for  errors  of  law.     Of  course 
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the  facts  may  have  a  bearing  to  show  whether  an  error  of  law  has  been 
committed,  but  an  appellate  civil  tribunal  does  not  attempt  to  sub- 
stitute its  judgment  for  the  judgment  of  the  jury  of  the  lower  court. 

Gen.  Kernan.  I  imagine,  however,  in  the  civil  practice  the  judges 
who  are  reviewing  exclusively  questions  of  law  presented  in  a  case 
are  as  well  qualified  as  the  trial  judge  or  the  jury  to  understand  all 
the  facts  and  the  bearings  of  those  facts  and  the  impUcations  of  those 
facts,  and  so  forth. 

Senator  Lenroot.  They  may  be,  but  they  are  never  permitted 
to  substitute  their  judgment  for  that  of  the  lower  court  upon  the 
facts.  Now  what  1  am  getting  at,  General,  is,  I  am  wondering 
whether  you  would  have  objection  to  such  a  court  as  is  here  provided 
if  the  court  was  limited  in  its  jurisdiction'  to  passing  upon  errors 
of  law  prejudicial  to  the  accused,  but  not  permitting  it  to  revise  the 
finding,  or  substitute  its  judgment  upon  the  record  for  that  of  the 
court-martial. 

Gen.  Kjbrnan.  In  such  a  case,  Senator,  how  would  j^ou  propose 
to  make  the  views  of  the  reviewing  tribunal  eflfective? 

Senator  Lenroot.  Exactly  as  we  do  in  civil  tribunals.  It  would 
be  sent  back  if  there  were  errors  of  law  prejudicial  to  the  accused, 
and  give  him  the  opportunity  to  get  a  fair  trial,  and  if  there  were  no 
such  errors  of  law,  whatever  the  appellate  court  might  think  as  to  the 
justice  of  the  verdict,  they  would  nave  no  jurisdiction  to  pass  upon 
that. 

Gen.  Kernan.  Certainly  if  you  are  going  to  make  an  innovation 
of  the  kind  suggested  here  in  this  article,  I  should  much  prefer  to 
see  it  limited  as  you  say.  Senator,  to  a  review  of  the  errors  of  law 
exclusively.  , 

Senator  Lenroot.  I  am  inclined  to  the  construction  of  this  bill  that 
the  words  "such  power  of  review  shall  include  the  power,"  together 
with  these  subdivisions,  give  this  court  of  appeals  the  right  to  pass 
upon  its  view  of  what  the  evidence  justified,  although  there  may  nave 
been  no  prejudicial  error  committed  by  the  court-martial. 

Senator  Warren.  That  is  your  construction  of  the  proposition 
in  this  bill  ? 

Senator  Lenroot,  Yes. 

Senator  Chamberlain.  I  think  the  General  has  so  fully  embodied 
in  the  Kernan  report  hisviews  on  tins,  that  I  do  not  think  it  is  neces- 
sary to  interrogate  him  further. 

Senator  Warren.  You  stand  now  as  when  you  made  the  report, 
as  not  wishing  to  make  any  change,  addition  to  or  subtraction  from  it  ? 

Gen.  Kernan.  Yes,  sir. 

If  I  could  be  of  any  use  at  all  it  seems  to  me  it  might  be  in  taking 
up  these  concrete  propositions  which  we  have  embodied  here  in  the 
appendix. 

Senator  Lenroot.  Of  your  proposed  revision  t  You  comment  on 
each  of  them  in  the  report  ? 

Gen.  Kernan.  Yes,  sir. 

Senator  Lenroot.  Are  there  any  of  those  that  you  would  like  to 
enlarge  upon  ? 

Gen.  Kernan.  There  are  several  which  I  regard  as  of  very  con- 
siderable importance,  and  based  on  a  great  deal  of  court-martial 
experience.  I  have  been  38  years  a  commissioned  officer,  I  have 
been  a  department  judge  advocate,  for  instance,  for  four  years,  and 
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I  have  been  on  many  courts  in  all  capacities  and  what  I  have  reported 
here  in  some  of  these  matters  represents  a  great  deal  of  experience 
and  reflection,  and  for  that  reason  1  believe  that  perhaps  if  I  were 

Senator  Wasben.  Feel  free  to  take  up  any  one  of  them  and  explain 
further  and  make  any  comment  that  you  wish.  We  are  seeking 
light;  the  more  the  better. 

Gien.  KsRNAN.  The  first  that  I  want  to  refer  to  is  our  proposed 
amendment  to  article  4.  There  we  undertook  when  possible  to 
exclude  officers  of  less  than  two  years'  experience  from  sitting  on  a 
court-martial  except  as  a  minority. 

Senator  Warben.  In  extremity  what  would  you  do  ? 

Gen.  Kebnan.  We  have  proposed  an  absolute  rule  in  time  of  peace, 
but  not  in  time  of  war,  when  you  have  got  to  do  what  the  occasion 
calls  for  or  do  nothing.  Now  1  think  that  that  is  a  very  useful  pro- 
vision, because  a  great  many  of  the  more  or  less  absurd  sentences  and 
perhaps  unjustifiable  findings  that  are  arrived  at  by  courts-martial 
are  due  to  inexperience  and  lack  of  knowledge,  not  of  law  chiefly, 
but  of  the  service,  of  the  relations  that  the  acts  of  the  men  under  trial 
really  have  to  the  service.  Why,  in  the  first  two  years  of  the  service 
a  man  appointed  from  civil  life  is  hardiv  familiar  with  the  terminology 
of  the  Army,  and  hardly  knows  what  the  terms  mean,  and  he  is  there- 
fore not  qualified  by  experience  or  by  acquired  knowledge  to  really 
sit  and  judge  of  the  relation  which  the  deeds  committed  bear  to  the 
Anny.  At  the  same  time  those  young  men  have  got  to  learn  some- 
time. Therefore  it  is  highly  advisable  to  give  them  an  opportunity 
to  get  experience  and  to  see  how  courts  work  in  practice,  so  that  we 
ought  to  have  thein  sit  on  courts.  But  not  in  sufficient  numbers  to. 
have  a  decisive  voice  in  the  results. 

Senator  Wabben.  I  take  it  you  know  that  there  have  been  absurd 
sentences? 

Gen.  Kern  AN.  Oh,  undoubtedly. 

Senator  Wabben.  And  others  with  excessive  penalties,  you  might 
say  J  Now,  as  I  remember  it,  you  gave  your  idea  of  the  percentage 
of  those,  that  they  were  not  a  large  percentage  of  the  whole.  Did 
those  thmgs  occur  "because  of  immature  officers,  do  you  think — imma- 
ture in  their  judgment  upon  law  and  upon  the  practice  of  courts- 
martial? 

Gen.  ELebnan.  Very  largely.  Senator:  not  entirely  due  to  that,  but 
I  believe  in  the  few  cases  t^at  I  have  actually  looked  over,  the  courts 
were  composed  of  officers  of  very  small  average  experience. 

Senator  Wabben,  You  have  been  abroad  a  good  deal  of  the  time. 
Was  that  as  true  over  there  as  here  in  this  country;  or,  if  not,  what 
was  the  percentage  ? 

Gen.  Kebnan.  I  could  not  undertake  to  give  percentages,  Senator. 

Senator  Wabhen.  Approximately,  that  is  all. 

Gen.  Kebi^an.  The  lew  cases  that  I  looked  at  were  nearly  all  cases 
in  this  country  at  small  stations  relatively,  where  the  choice  of  mem- 
bership for  tlie  eourts  was  much  limited.  Ck>nvening  authorities  had 
to  pat  on  the  court  the  material  ihej  had,  and  it  was  inexperienced 
material,  because  the  more  experienced  officers  were  elsewhere,  on  the 
other  side  er  in  Washii^ton,  where  the  duties  were  more  important. 

Kow,  another  thing  t£at  we  hare  suggested  is  the  appointment  on 
evtty  eourt,  bv  the  convening  authority,  of  counsel  for  the  defense. 
The  real  trouble  in  courts-martial,  apart  irom  the  immature  member- 
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ship  to  which  I  have  just  rcferrc<i,  comes  from  a  poor  presentation  of 
the  case  on  the  one  side  by  the  judge  advocate  who  is  prosecuting:  the 
case,  and  on  the  other  side  by  no  counsel  at  all  or  counsel  of  no 
experience. 

Senator  Warees.  The  accused  lias  the  benefit  of  having  coiinsel, 
does  he  not  ? 

Gen.  Kernan.  Yes. 

Senator  Warren.  Suppose  he  chooses  his  counsel  from  privates  or 
niincommissioned  officers  ? 

Gen.  Kernan.  The  practice  is  to  alwa>-5  allow  him  to  select  counsel 
if  available,  or  to  hire  civilian  counsel.  Failing  that,  the  commanding 
officer  may  appoint  counsel  to  defend  him  as  a  matter  of  course. 

Senator  Waerkn.  Is  tlicre  any  distinction  made  as  to  the  accused's 
selection,  whether  it  may  be  of  a  commissioned  officer,  or  a  noncom- 
missioned officer  or  private,  or  a  civilian  ? 

Gen.  Kernan.  No;  that  feature  remains  the  same  so  far  as  any- 
tliing  we  propose  to  do. 

Senator  Warren.  That  is  t!ie  practice  as  well  as  the  law  ? 

Gen.  Kernan.  Yes;  it  has  always  been  so  to  the  best  of  my  knowl- 
edge. Now,  to  cure  that  radical  defect  we  have  propised  m  one  of 
these  articles  tj  authirize  the  Secretary  of  War  to  appoint  acting 
iuLlgo  advocates  who  shall  be  available  to  the  reviewing  authorities 
ur  detail  as.  judge  advocates  and  as  defense  counsel  in  important 
cases,  and  for  otlier  work,  judicial  or  near  judicial,  which  shall  arise 
in  the  command.  You  have  now  and  have  nad  since  1884  an  author- 
ity for  appointing  acting  judge  advocates.  Gen.  Crowder  served  a 
tour  in  that  capacity  ana  was  appointed  at  the  end  of  it  in  the  regular 
corps.  I,  myself,  served  a  tour  of  that  kind.  Many  fieutcnants  hare 
had  an  apprenticeship  as  acting  judge  advocate,  on  a  four-year  detail; 
and  it  is  a  highly  useful  detail  to  a  youngster,  because  it  gives  him  a 
special  class  of  work  and  some  additi  mal  pay.  He  gets  the  rank,  pay, 
and  emoluments  of  a  mounted  captain. 

Senator  Wahren.  Has  it  been  the  practice  to  have  more  of  those 
apprentices  than  were  expected  to  be  taken  permanently  into  the 
service,  in  order  to  have  s  )me  selectim? 

Gen.  Kernan.  Tiie  original  thought.  Senator,  was  that  there  were 
not  enough  judge  advocates  in  the  regular  corps  to  provide  the  staff    , 
judge  advocates;  therefore  that  provision  onginated  through  that    j 
necessity.     It  has  been  midified  once  or  twice  since  as  tj  the  number    | 
of  officers  detailed  to  t'nese  headquarters  having  general  court-martial 
jurisdiction,  and  it  became  necessary  to  incr^se  t'.ie  nuraberof  theae 
acting  judge  advocates.     Originally  they  were  limited  to  one  for  each    ' 
general  court-martial  jurisdiction. 

Senator  Warren.  Well,  I  do  not  know  as  you  iinderstooti  my  ques- 
tion. I  seem  to  remember  that  in  some  of  our  appropriation  oills 
we  provided  that  tlierc  should  be  a  sart  of  cadet  service,  you  might 
say' t^    '        '   '       '^  '   luld  be  detailed  to  study  and  be  used  for  a 

tenn     ■     :       j  de's  office  with  the  intention  of  selectin" 

from  Liitiu  .-".  .: ■.  ..;  i,,.;ii  as  they  wanted  to  make  general  use  of. 

Am  I  riglit  abnul  thai  or  not? 

Gen.  Kernan.  Yi"^,  sir;  since  1884  you  have  had  acting  judge  advo- 
cates detailed  by  the  Sicrctary  of  War  for  four  years  or  less. 

Senator  Warim;\  Thiil  means  they  can  be  taken  into  the  service 
OTnotl 
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Gen.  Kernan.  If  there  were  vacancies  in  the  Judge  Advocate 
GeDeraFs  Department  they  generally  went  in  as  I  say;  but  if  there 
were  not  vacancies  to  take  tnem  in,  some  remained  in  the  line  of  the 
Army,  just  as  I  have  done.  Now,  if  you  take  the  limit  off  and  allow  a 
sufiicient  number  of  these  to  be  detailed,  you  will  have  a  corps  of 
students  to  be  available  for  these  special  duties  of  counsel  and  judge 
advocates. 

Senator  Lensoot.  May  I  ask  you  in  that  connection,  at  the  time 
of  the  appointment  of  tnese  acting  judge  advocates,  what  is,  as  a 
rule,  their  knowledge  of  law? 

Gen.  Kernax.  Only  tho^e  who  have  made  a  study  of  law  and  have 
evinced  a  special  interest  in  it  are  so  detailed,  and  it  is  only  because 
of  that  fact  that  they  are  detailed  as  acting  jud^e  advocates.  To 
illustrate,  in  Gen.  Crowder's  case,  he  had  been  aetailed  to  a  college  in 
Missouri,  and  while  on  duty  as  professor  of  military  science  there  he 
studied  law  and  was  admitted  to  the  bar,  and  after  that,  by  reason  of 
that  fact,  he  was  made  an*  acting  judsje  advocate.  I  did  the  same 
thing  when  I  was  instructor  at  West  Point.  I  studied  law  at  an  office 
in  New  York  and  was  admitted  to  the  bar  of  New  York,  and  as  soon 
as  available  thereafter  was  detailed  as  an  acting  judge  advocate. 

Senator  Lenroot.  My  point  was,  is  the  selection  of  acting  judge 
advocate  limited  to  those  who  have  studied  law? 

Gen.  Kebnan.  Not  by  law. 

Senator  Lenroot.  In  practice  ? 

Gen.  Kernan.  In  practice,  I  think,  yes;  they  endeavor  to  get 
men  who  have  envinced  a  special  aptitude  for  law  and  have  shown 
qualifications. 

Senator  Warren.  Let  me  state  a  case.  Gen.  Ansell  was  at  a 
point  in  Wyoming  when  he  was  a  lieutenant.  A  man  under  a  serious 
accusation  was  being  tried  in  a  local  court,  I  think  it  was  the  police 
court — and  he  happened  to  be  passing  by,  so  the  story  goes.  I  did 
did  not  hear  the  trial,  but  they  told  me  the  next  day  about  the  excel- 
lence of  the  young  officer  who  had  volunteered  to  defend  the  man  in 
a  very  serious  case.     And  his  ability  was  such  that  his  reputation 

f^receded  him  here  to  Washington,  and  when  some  of  our  friends 
rom  the  Southern  States  asked  a  little  later  on  that  he  be  taken 
into  the  Judge  Advocate  General's  office,  that  was  done.  I  think 
I  was  one  of  those  who  testified  to  Gen.  Davis,  then  Judge  Advo- 
cate General,  about  the  case.  While  I  did  not  know  what  the  case 
was  about,  it  had  been  reported  stenographically,  I  think;  and  I 
believe  that  incident  led  to  nis  appointment.  It  was  due  to  the  ob- 
servance of  what  he  had  done. 

Gen.  Kernan.  I  think  that  is  the  general  history  of  nearly  all 
the  officers  who  are  appointed. 

Senator  Warren.  I  know  that  Gen.  Davis  at  that  time,  in  speak- 
ing of  it,  said  he  wanted  to  hear  of  all  those  cases  in  order  that  he 
might  have  a  large  number  from  which  to  select  from  time  to  time. 
That  seemed  to  be  at  that  time  the  idea — to  have  the  best  they  could 
get. 

Gen.  Kernan.  In  article  12  we  have  undertaken  to  really  enlarge 
in  many  cases  the  jurisdiction  of  the  present  court-martial  by  con- 
ferring discretion  on  the  officer  who  might  appoint  a  general  court- 
paartial  in  the  case  by  the  exercise  of  which  discretion' he  could  remit 
It  to  a  special  or  even  a  sunmoary  court  for  disposition. 
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Senator  Chamberlain.  All   of  your  proposed   changes   are  pio- 

Eosed  to  be  made  in  the  present  law,  not  tne  so-called  Chamberlain 
ill.  I  think  that  is  what  is  indicated  here.  The  proposed  law  is 
given  in  the  left-hand  column. 

Gen.  Kernan.  That  is  our  proposition. 

Senator  Chamberlain.  Take  on  page  18  for  instance,  that  itali- 
cized portion.     There  is  your  proposed  change  of  the  existing  lawf 

Gen,  Kernan.  Yes,  su-. 

Senator  Chamberlain.  You  are  not  proposing  changes  in  the  law 
I  have  proposed  ? 

Gen.  Kernan.  No;  pur  changes  are  proposed  in  the  existing 
statutes. 

Senator  Warren.  T&at  is  the  way  I  understood  the  report. 

Gen.  Kernan.  We  propose  to  change  the  oath  a  little  so  aa  to  per- 
mit the  court  to  dispose  of  some  matters  in  open  court  which  are  now 
disposed  of  in  closed  court.  That  is  to  endeavor  to  save  time.  Courts 
are  cleared,  and  the  people  have  to  get  out  many  times  in  order  to 
settle  merely  trivial  matters  which  could  be  disposed  of  offhand, 
subject  to  objection  byany  member  who  might  have  a  different  view. 

Senator.  Warren.  That  is  witii  a  view  oi  expediting  matters  ? 

Gen.  Kernan.  Yes,  sir.  All  we  propose  to  keep  secret  rdates  to 
challenges,  to  the  findings  and  the  sentence 

Senator  Warren.  General,  we  thank  you  for  appearing  as  a 
witness. 

(Thereupon,  at  3.25  o'clock  p.  m.,  the  committee  adjourned  until 
to-morrow,  September  25,  at  10.30  o'clock  a.  m.) 
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thukspay,  se7tbicbsb  85,  1910. 

United  States  Sekate, 
Subcommittee  on  Miutabt  Ay  fairs, 

Wiishingtan,  Z>.  C, 

The  subccMnmittee  met,  pursuant  to  adjournment,  at  10.30  o'clock 
a.  m.,  in  tlie  room  of  the  Committee  on  Appropriations  in  the  Capitol, 
Senator  Francis  E.  Warren  presiding. 

Present:     Senators  Warren   (chairman)   and  Chamberlain. 

STATEHEHT  OF  UEUT.  COL.  W.  C.  BIGBT— Besamed. 


Senator  Wabren.  We  shall  proceed.  Colonel,  and  take  up  the 
matter  where  you  left  off  yesterday. 

Lieut.  Col.  KiGBY.  I  will  formally  offer  at  this  time,  if  it  meets 
the  appix>val  of  the  committee,  a  copy  of  the  statement  of  which 
1  spoke  yesterday  of  Maj.  Gen.  ChiUls,  of  the  British  Army. 

Senator  Warren.  That  will  be  printcnl  in  the  rword. 

(The  document  is  as  follows:) 

APPENDIX. 

68  OoLDEN  House,  London,  Enoland, 


Memorandum  for  Maj.  Gen.  Childb: 

Before  leaving  for  America  it  is  desired  to  obtain  the  foUowing  papers  and 
docQDients  to  take  with  me  to  be  submitted  to  the  War  Department,  to  wit : 

L  Verification,  over  year  signature,  of  transcript  of  interview  heretofore 
had  with  you,  with  such  revision  and  corrections,  if  any,  as  you  desire  to  make. 

2.  Copies  of  statements  of  commanding  generals  with  reference  to  field 
ponlBhrnent  No.  1,  mentioned  in  your  above-referred-to  interview  to  be  fur- 
bished to  us.  Maj.  Chichester  informed  Col.  Rigby  that  he  had  mailed  this 
docoment  *to  our  office  at  68  Golden  House  Monday  last,  a  week  ago,  but  It 
has  nevtf  been  received,  hence  a  duplicate  of  same  is  requested. 

W.  Calvin  Wells, 
Mafor,  Judge  Advocate,  United  BUUes  Army, 


Was  OmcB,  Whitehall,  S.  W.  1., 

Au0U9t  9,  1919, 

Dkab  Maj.  Wells:  I  return  to  you  as  promised  the  typescript,  as  also  the 
copy  reiwrts  which  you  desired. 

In  regard  to  the  interview,  it  is  difficult  to  exactly  reconstruct  the  conversa- 
ttoa  whidk  took  place,  and  the  report  is,  of  course,  somewhat  disjointedt  as  some 
of  my  remarks  are  obviously  In  reply  to  questions  put  to  me  by  COL  Rigby, 
nH^  questions  being  left  out.  It  can  not,  therefore,  be  considered  an  accurate 
report  of  what  I  nld,  but  I  expect  it  will  be  near  enough  for  Col.  Rigby^s 
purposes. 
Please  convey  my  kind  regards  to  CoL  Rigby. 
Tours,  sinc^^, 

B.  B.  W.  Cbilds. 
ICaJ.  W.  C.  WHxa, 

Jwdife  Advocate,  Untied  States  Army, 

68  CMden  Hou$e. 
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July  10,  1919,  at  10.45  a.  in.,  Lieut.  Col.  William  C.  Rigby,  judge  advocate, 
accompanied  by  MaJ.  W.  C.  Wells  and  stenographer,  visited  the  War  Office, 
London,  England,  and  had  the  following  interview  with  Maj.  Gen.  Sir  B.  E.  W. 
Chllds,  K.  C.  M.  G.,  C.  B.,  deputy  adjutant  general,  British  Army : 
.  Lieut.  Col.  KiGBY.  1  desire  u  reionted  interview  with  you,  getting  your 
advice  as  to  certain  matters  of  court-martial  procedure  based  upon  your 
experience,  especially  in  this  war.  If  agreeal)Ie,  I  would  like  to  know  your 
views  on  the  practicability  of  having  noncommissioned  officers  and  privates  on 
courtK-martial  for  the  trial  of  soldiers,  as  has  been  proposed  in  a  bill  intro- 
duced in  Congress  by  Senator  Chamberlain. 

Gen.  Childs.  My  view  of  that  subject  Is  this:  I  admit  that  I  do  not  know 
the  army  as  I  knew  it  before  the  war.  I  do  not  know  the  new  one,  but  we  are 
now  rapidly  going  back  to  the  conditions  of  the  old  one,  the  one  we  had  before 
we  went  to  France.  I  therefore  do  not  know  the  rank  and  file  of  the  new  army, 
as  I  have  never  served  with  it  and  it  has  not  been  under  the  same  conditions 
absolutely.  I  say,  therefore,  when  I  give  my  views,  they  must  be  accepted 
with  the  knowledge  that  I  am  speaking  without  experience  in  the  new  ariny. 
I  do  feel,  though,  that  my  previous  experience  teaches  me  this :  A  soldier's  life 
is  very  Intimate  with  his  fellow  soldiers;  and  sometimes  in  a  company  there 
is  a  man  that  gives  trouble,  and  that  is  most  unfortunate.  My  experience 
with  soldiers  is  that  In  a  well-run  company  there  Is  an  understanding  between 
officers  and  men  and  you  do  not  have  trouble.  As  I  was  saying,  in  a  well-run 
company  the  feeling  of  comradeship  is  so  great,  and  regimental  feeling  so 
great,  the  affection  between  all  ranks  so  great,  that  the  man  who  gives  trouble 
or  conmiits  crime  is  very  unpopular,  whatever  the  rank  of  the  man  may  be. 
whether  a  noncommissioned  officer  or  a  private  soldier.  So  if  noncommis- 
sioned officers  sat  on  courts-martial  and  there  was  a  conviction  of  a  popular 
soldier,  it  might  be  considered  unjust  and  would  be  unpopular,  and  this  man 
on  the  court  would  never  want  to  be  on  the  court  again.  The  men — the  old 
soldiers — had  ways  in  which  they  made  their  displeasure  felt,  and  in  the 
interests  of  the  army  I  w^ould  be  opposed  to  a  court-martial  being  composed  of 
anything  else  but  officers.  The  officers  do  not  live  in  the  barracks  with  the 
men  but  live  by  themselves,  and  there  you  have  the  dividing  line  between  the 
officers  and  private  soldiers. 

There  is  no  association  between  the  two,  except  the  associations  in  our  army 
in  sports,  games.  It  is  a  sort  of  an  unwritten  law.  Of  course,  to  go  out 
shooting  you  take  your  servant.  I  do  not  mean  that.  So  It  is  anywhere.  But 
even  in  the  games  and  sports  plaj^eil,  I  mean,  there  is  that  line  between  thera. 
But  answering  your  question,  I  do  not  think  it  wise  to  have  any  other  than 
officers  on  the  courts;  because,  as  I  said,  the  noncommissioned  officers  are 
cimstantly  in  association  with  the  men,  and,  except  the  sergeant  in  our  army, 
they  sleep  in  the  same  barracks.  Con^orals  and  lance  corporals  sleep  bed  by 
bed  with  the  rank  and  file,  and,  as  I  say,  they  would  strongly  object  to  mixinjr 
up  with  the  punishment  of  their  fellow  men. 

Lieut.  Col.  Rigby.  Has  the  practice  of  having  soldiers  on  the  courts  ever 
been  in  vogue  in  Great  Britain? 

Gen  Childs.  No  ;  not  to  my  knowledge.  I  think  it  would  be  most  Unpopular 
in  this  army.  I  mean  the  men  would  hate  to  mix  up  with  the  adniinisterin? 
of  punishment.  They  would  not  like  it.  It  would  not  appeal  to  them.  If  a 
fellow  was  convicted,  the  soldier  member  of  the  court  would  be  unpopular  in 
the  regiment.  He  would  he  asked  why  he  did  not  stick  it  out.  He  might  have 
voted  for  an  acquittal,  but  to  keep  his  oath  he  could  not  tell  it,  and  so  on. 

Lieut.  Col.  RiOHY.  Do  you  think  it  might  have  an  effect  on  the  severity  of 
the  sentences  to  have  soldiers  as  members  of  the  court?  What  do  you  think 
on  the  subject? 

Gen.  CHiLns.  It  entirely  depends  on  the  nature  of  the  affair.  If  a  man  who 
commits  an  offense  is  a  damned  nuisance  all  around,  he  goes  Into  the  guard- 
lK»use,  and  men  of  his  own  regiment  have  to  guard  him,  and  feed  him,  take 
him  under  e.«scort  to  the  latrine,  and  so  on,  and  have  to  parade  him.  He  is  a 
damned  nuisance.  A  man  in  the  guardhouse  takes  another  man  for  a  guanl. 
a  soldier,  perhaps,  who  has  his  week-end  pass.  A  fellow  gets  into  trouble  and 
he  is  taken  as  a  guard.  The  man  is  damned  uni>opular  amongst  the  men.  Not 
with  the  officers,  but  with  the  rank  and  file.  I  think  myself  you  would  get 
very  severe  sentences  if  you  put  noncommissioned  officers  and  .soldiers  on  a 
court. 

Lieut.   Col.   Rigby.  And   you   think   it  would  make  sentences  very  severe? 
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Gen.  Childs.  Yes;  I  think  thnt  to  have  soldiers  as  members  of  the  courts 
would  cause  the  sentences  to  be  (1)  very  severe,  (2)  would  make  the  life  of 
men  who  sat  on  courts  unbearable,  and  (3)  that  the  men  would  strongly 
objett  to  mixing  up  with  punishments.  They  would  like  to  play  football 
rather  than  sit  as  a  member  of  a  court. 

Lieut  Col.  RiGBY.  Another  thing,  your  practice  as  to  preliminary  investiga- 
tions prior  to  trials  is  set  out  in  detail 

Gen  Childs.  In  the  rules  of  pr(K*edure? 

Lieut.  Col.  RiGBY.  Yes ;  a  careful  investigation  is  required,  but  what  I  want 
tu  ask  is  whether  in  practice  this  Investigation  is  cumbersome  and  delays 
the  administration  of  justice  so  as  to  impair  rather  than  promote  the  same. 

Gen.  Childs.  No;  I  have  conducted  very  many  of  them.  The  commanding 
officer  has  the  adjutant  to  take  down  the  summary,  to  take  the  evidence  in  the 
tii>e.  and  I  informed  the  accused  of  his  right  to  Introduce  testimony.  It  was 
very  simple.  A  summar>'  of  the  evidence  for  a  field  general  court-martial  is 
nut  necessary.  It  depends  of  the  surrounding  circumstances.  There  was  one 
man  shot  during  the  retreat  from  Mons.  He  was  tried  and  shot  In  a  half  hour. 
The  Germans  were  walking  over  his  grave  In  an  hour.  Later  In  trench  war- 
fare the  Investigations  were  made  In  a  more  leisurely  manner.  Do  you  follow 
me?    Field  general  courts-martial  are  most  exiietlltious  In  the  administration 

of  ja.stice.     We  merely  take  down  what  happens.     Sergeant  • —  saw  this, 

aD(l  Sergeant said  so  and  so. 

Lieut.  CoL  Rioby".  In  general  courts  do  you  get  a  complete  stenographic 
rep^irt?  / 

(Jen.  Childs.  Not  always.  It  is  recorded  by  the  president,  but  to  have  a 
stenographer  Is  most  convenient.  But  you  want  two  working — It  Is  better  to 
liave  two  or  three.  Your  evidence  Is  taken  and  typed,  and  then  have  another 
chap  for  the  next,  and  so  on.  If  you  have  only  the  one.  you  do  not  see  the 
tiling  for  a  couple  of  days. 

Lieut.  Col.  Rigby.  You  do  not  try  in  district  and  field  courts  to  take  a  steno- 
graphic report? 

Gen,  Childs.  It  is  most  convenient  in  any  form  of  court  to  have  shorthand 
t.vpists.  Our  district  courts-martial  are  so  simple,  so  short,  the  evidence  so 
cleflr,  it  does  not  take  long. 

Ueut.  Col.  Rigby.  You  use  district  courts  in  peace  times  for  most  of  the 
military  offenses? 

Gen.  Childs.  Yes ;  this  court  can  only  award  up  to  two  years'  imprisonment. 
lu  peace  time  it  was  scarcely  ever  necessary  to  award  more  than  that.  It  can 
not  try  an  officer.    But  in  peace  times  we  had  few  trials  of  officers. 

Lieut.  Col.  Rigby.  Only  a  few  as  shown  In  the  statistics  furnished  me. 

Gon.  Childs.  Oh,  yes;  during  the  war  we  had  a  most  satisfactory  plan  of 
suspending  sentences  which  worked  very  well  indeed.  Under  the  Army  sus- 
pension of  sentences  act  a  man  might  never  be  committed  to  prison.  For  ex- 
ample, a  sergeant  in  my  regiment  was  tried  by  court-martial,  but  he  never 
went  to  prison  and,  afterwards  got  a  D.  C.  medal. 

Lieut  Col.  Rigby.  Is  that  the  case  you  told  about  the  other  day?  Please 
repeat  it 

Gen.  Childs.  Yes;  this  man  was  tried  by  court-martial,  under  what  offense, 
for  the  moment,  I  forget,  but  I  think  it  was  cowardice.  He  lost  his  nerve,  but 
was  not  a  bad  man.  The  sentence  of  death  was  commuted  to  a  long  sentence — 
possibly  the  original  sentence  may  have  been  penal  servitude.  But  he  never 
went  to  prison.  The  sentence  was  suspended  and  was  subsequently  remitted  for 
Piliaatry  In  action  and  the  man  got  a  D.  C.  M.  and  subsequently  was  killed  in 
&^ion  as  a  sergeant 

Lieut.  CoL  Rigby.  That  act,  providing  for  suspension  of  sentences,  you  drew 
yourself? 

Gen.  Childs.  I  did. 

Lieut  Col.  Rigby.  Tell  me  something  again  as  to  how  it  works.  I  understand 
it  resulted  in  the  suspension  of  a  great  many  sentences,  so  you  told  me  the  other 
day. 

Gen.  Chuj>s.  The  way  It  has  worked  during  the  war  has  been  this :  But  for 
this  act  we  should  have  committed  to  prison  and  lost  the  services  of  between 
30,000  and  40,000  men.  The  "whole  object  of  the  act  was  to  prevent  wastage 
from  the  front  and  to  give  the  men  an  opportunity  to  make  good.  In  France — 
it  must  have  been  In  December,  1914 — I  saw  about  120  men  going  to  prison 
under  eiw^ort,  shouting,  singing,  and  happy.  It  made  me  think.  I  also  had  In 
mind  the  case  of  a  man  named  Richardson,  who  was  condemned  to  death  for 
desertion.    I  knew  this  man  could  not  do  such  a  thing.    The  facts  were  he  went 
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down  to  see  a  draft.    A  draft  had  come  up  to  the  regiment.    He  went  down  to 
■ec  the  draft,  about  a  half  nille  back,  and  got  drunk  and  lost  the  battalion.    I  sent 
IMU^  an  inquiry  to  the  commanding  officer  of  the  man*s  battalion.     Whether 
It  was  a  deliberate  act,  whether  he  was  the  sort  of  a  man  to  desert  and  as  to  his 
demeanor  in  action  and  previous  behavior.     I  got  an  answer  that  he  wa.s  (be 
best  man  In  the  company,  best  of  fighters.    Without  it,  that  fellow  would  have 
f^ne  to  prison,  and  a  fighting  man  would  have  been  lost  for  the  whole  period  of 
the  war.    The  two  facts  made  me  draft  that  act.    The  dual  purposes  are  to  0^^ 
a  man  the  opportunity  for  making  good  and  save  fighting  men  for  service.    It 
Is  worthy  of  consideration.     Perhaps  a  man  lost  his  nerw  for  a  moment.    Also. 
there  were  soldiers  of  a  bad  type  who  would  prefer  penal  servitude  to  the  pofr 
■Ibility  of  losing  their  life.    But  the  act  was  drafted  so  that  a  man  never  knew 
his  fate.     A  man  got  10  years  and  v/oiii  to  a  military  prison  in  the  field,  ami 
without  the  slightest  warning,  say  after  three  months,  he  was  again  drafted 
and  sent  to  the  front  with  an  organization,  so  that  those  guilty  of  crime  ti» 
evade  duty  livetl  a  time  in  prison  in  the  field  and  never  away  from  the  prosi)ect.* 
of  going  to  the  front.    That  act  thus  prevents  crime.    No  man  will  risk  days  of 
imprisonment  to  find  himself  drafted  again  say  after  six  nionths  in  prl.«wn.    On 
the  other  hand,  there  were  hundreds  of  cases  where  you  had  good  soldiers  gone. 
That  was  .something  stupid.     The  act  alone  preventetl  lots  of  crime,  and  saved 
hundreds  of  men  who  might  have  beon  shot.     When  I  left  France — I  liad  Imvu 
in  France  20  months — imly  two  men  ever  came  back  to  the  prison.     After  sus- 
liension  of  their  Imprisonment,  out  of  about  1,500  men  cmly  2  ever  came  back. 
They  had  enough  of  that  prison.     It  was  meant  to  be  a  nasty  place  in  which  to 
Ktay.    Only  two  came  back.     I  returned  from  France  in  January,  1916. 

Lieut.  Col.  RiGBY.  Maj.  Wells  suggests  that  you  tell  us  the  senices  tl^\v 
Iwd  to  perform  In  prison. 

Gen.  (^HiLDs.  I  never  went  through  one  of  these  prisons  myself.  They  atv 
pat  at  hard  labor — damned  hard  work. 

Ool.  RioBY.  Are  they  kept  In  good  physical  training? 

Gen.  Childs.  Yes;  as  hard  as  nails.  They  are  punished  by  restrictions  of 
food,  solitary  confinement,  and,  if  necessary,  a  court-martial  again. 

Lieut.  Col.  RiGBY.  Will  you  tell  us  somethhxg  of  your  opinion  on  the  advan- 
tages and  disadvantages  of  your  field  punishment? 

Gen.  CHnj)8.  Only  yesterday  I  got  in  reports  from  C.  O.  Cs.  I  asked  tlieni 
two  questions — whether  they  recommended  the  continuance  of  such  punish- 
ments, and,  if  not,  what  they  recommended  as  a  substitute. 

(Col  Rlgby  asked  for  a  copy  of  these  reports  containing  the  views  of  Field 
Marshal  Halg  and  other  commanders,  and  Gen.  Childs  promised  to  furnish 
eoples  within  a  week  or  10  days,  and  when  received  it  is  to  be  filed  as  Exhibit 
1  to  this  interview. 

Lieut.  Col.  RiGBY.  Another  radical  change  proposed  to  be  made  in  our  prac- 
tice by  the  bill  In  Congress  Is  that  Instead  of  having  cases  revlewecl  hy  the 
Judge  Advocate  General,  according  to  our  present  practice,  there  is  to  tie  a 
Gourt  of  Appeals,  its  members  to  be  appointed  for  life,  api^eals  to  be  taken 
just  as  in  civil  trials. 

Gen.  Childs.  When  that  point  was  proposed  by  certain  meml)ers  of  I*arlla- 
ment  this  court-martial  committee,  of  which  I  am  a  member,  conslderetl  it, 
and  has  considered  other  changes  of  that  nature.  In  our  <»ourts  of  api^^al  In 
this  country  we  do  not  have  the  attendance  of  wltnesst^s.  They  merely  refer 
to  and  have  before  them  the  written  testimony  sent  up  from  the  Inferior 
court.  Your  court  of  appeal  would  be  reviewing  paper,  not  men.  Here  is  the 
point.  There  are  certain  essentials  as  to  courts-marttal  In  time  of  war  which 
do  not  apply  in  time  of  peace.  In  time  of  peace  I  should  not  see  the  .slightest 
objection  to  any  form  of  appeals. 

In  peace  times  all  civilian  offenses  are  trle<l  l)efore  civil  courts^  and  it  is  ti 
fSftct  that  under  our  law  after  I  am  tried  by  a  civil  court  and  convicted  or 
acquitted  I  can  not  be  tried  by  a  mllltarj-  court.  In  war  time  most  offenses 
are  military  offenses,  and  therefore  a  court  of  appeal  should  and  must  be 
a  court  of  soldiers.  No  civilian  can  appreciate  the  charge  of  striking  « 
Boperior  officer.  A  man  In  civilian  life  is  struck  hy  another  and  Is  fined  10 
shillings.  In  military  life  a  soldier  strikes  Ida  superior  officer  and  gets  5 
years.  Any  military  court  In  peace  times  must  be  a  court  of  military  officers. 
In  war  time  and  on  active  service,  as  in  France,  these  offenses  which  are  civil 
offenses  have  to  be  tried  by  a  military  court.  The  civil  powers  try  men  for 
fbffelify,  embezzlement,  and  acts  of  Indecency,  which  military  courts  are  not 
at  all  qualified  to  try.    Before  I  was  a  soldier  1  was  a  lawyer.    Not  one  soldier 
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out  of  A  hundred  knows  or  can  tell  you  the  difference  between  embezzlement 
or  larceny.  In  the  service  outside  of  this  country  you  have  to  try  soldiers 
by  military  courts,  courts  sitting  for  expediting;  military  Justice.  In  regard 
to  civil  offenses,  have  you  had  a  court  of  appeals  ever  to  accompany  an  army 
ID  the  field?  I  would  not  object  to  any  court  of  appeal  on  civil  offenses.  No 
court  of  appeal  for  military  offenses  for  which  the  death  i)enalty  has  been 
awarded  is  necessary,  because  jrou  do  not  take  a  man\s  life  because  you  want 
It,  but  for  the  disciplinary  effect  it  has.  In  Australia,  under  their  army  act, 
you  can  not  inflict  the  death  i^enalty  for  desertion.  The  result  has  been 
deplorable.  The  fact  remains  that  the  situation  In  the  Australian  forces  as 
to  absences  and  desertion  was  wretched  many  times.  The  Australians  do  not 
want  the  death  penalty.  They  can  tight  without  it  it  is  true,  but  those  deserters 
were  not  the  men  who  won  the  war.  The  Australian  officers  themselves  sought 
the  right  of  lmix>slng  the  death  sentence,  but  It  was  not  permitted.  A  death 
penalty  Inflicted  for  desertion  In  the  fleld  Is  for  the  effect  that  It  will  have, 
Hnd  if  the  discretion  of  the  Commander  in  Clilef  wa.s  to  be  upset  by  a  court 
of  appeal  In  this  country  or  in  France  the  result  would  be  Intolerable.  Take 
the  field  marshal  in  Fnince — suppose  he  conflrms  a  death  penalty.  If  you  are 
going  to  set  up  a  court  of  appeals,  there  you  would  have  to  And  three  fleld 
marshals  who  thus  would  be  of  equal  rank  with  a  fleld  marshal  to  determine 
for  the  G.  O.  C.  as  to  whether  he  should  shoot  a  man  for  des(>rtion. 

Uent  Col.  RiGBT.  Was  extensive  use  made  of  the  t)Ower  to  shoot  a  man 
down  for  misconduct  in  line  of  battle  without  any  court-martial? 

fien.  Childs.  That  is  the  unwritten  law  of  the  soldier.    I  have  never  heard 
of  a  case,  but  It  has  doubtless  happened.    I  know  a  case  of  a  fellow  deserting 
to  the  enemy.    They  got  him  as  he  was  going  over  the  top. 
Lieut.  Col.  RioBY.  Were  there  rather  more  in  the  French  Army? 
Gen.  Chujdb.  I  think  so.     I  have  heard  that  there  were  cases  of  oflicers 
bein?  put  against  the  wall  and  shot. 

Lieut  Col.  RiGBY.  Under  their  customs  which  give  commander  In  chief  more 
«*ontrol? 

(len.  Childs.  I  do  not  know  anything  of  their  code.  In  our  job  in  military 
r*>urts  we  must  never  forget  that  behind  all  that  there  Is  the  necessity  of 
maintaining  discipline  in  the  flghtlng  service.  Above  all  things  one  has  to 
advise  whether  to  .shoot  a  man  or  not.  It  Is  a  beastly  job.  Ton  do  not  want 
the  fellow's  life,  but  for  certain  offenses  the  death  penalty  must  be  awarded  or 
the  .\rmy  would  become  an  armed  rabble. 

Lieut  Col,  RiGBY.  Another  thing — I  am  Jumping  from  point  to  point.  Will 
yon  tell  me  a  little  more  about  the  powers  of  your  Judge  Advocate  General? 

Gen.  Chtlds.  Our  Judge  Adviicate  General  has  no  executive  powers  what- 
ever.    He  Is  the  legal  adviser  of  the  Secretary  of  State  for  War.     He  merely 
adrises  as  to  the  legality  of  proceedings,  before  trial  in  certain  cases,  and 
»drises  and  assists  prior  to  trial,  and  after  trial.    He  has  no  executive  power 
whatever.    In  the  old  days,  15  or  20  years  ago,  the  Judge  Advocate  General 
liad  such  power,  and  exercised  that  power  to  quash  proceedings. 
Lieut.  Ck>\.  RioBY.  The  change  was  made  about  1905? 
Gen.  CHII0B.  About  15  years  ago,  yes. 
Lieut  Col.  RioBY.  What  was  the  reason  for  the  change? 
Gen.  Childs.  I  do  not  know.    Probably  there  was  a  strong  objection  to  the 
Judge  Advocate  General  having  executive  power  to  quash  proceedings. 

Lieut  Got  RioBY.  Tou  stated  the  other  day  the  high  opinion  yon  hold  of 
Judge  CaasoL 
Gen.  Childs.  Tes ;  he  Is  a  lawyer,  a  most  brilliant  man. 
Lieut  CoL  RioBY.  Why  are  the  records  of  cases  referred  by  the  Secretary 
of  State  for  War,  then,  to  the  Attorney  General  for  opinion,  after  he  has  been 
advised  by  the  Judge  Advocate  General,  Judge  Cassel  ? 

Gen.  Childs.  That  is  purely  a  departmental  arrangement  If  I  do  not  agree 
with  the  Judge  Advocate  General,  It  goes  to  the  Secretary  of  State  for  War — 
In  a  direct  sense  of  the  word  It  goes  to  the  Attorney  General  who  either  sup- 
ports the  Judge  Advocate  General  or  myself  on  behalf  of  the  Secretary  of  State 
for  War,  and  directs  that  they  be  approved  or  quashed. 

Lieut  Col.  RiGBY.  Tou  do  not  then  consider  yourself  bound  to  follow  his 
recommendation ;  that  is,  the  Judge  Advocate  General's? 

G«o.  Childs.  That  Is  all  a  working  arrangement  between  Cassel  and  I.  I 
will  give  you  an  example  of  the  way  we  work  together.  [Getting  two  folders.] 
Here  are  two  court-martial  records  which  came  to  me  In  connection  with  cer- 
tain offenses.    I  did  not  like  It  at  all.    I  wrote  to  the  Judge  Advocate  Gleneral 
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a  private  note,  that  I  did  not  feel  the  proceedings  could  be  sustained.  I  wrote 
hlni  a  personal  note.  These  proceedings  had  been  reviewed  by  him.  They  were 
held  last  May. 

Lieut.  Col.  RiGBY.  Did  he  recommend  confirmation? 

Gen.  Childs.  They  had  been  confirmed  and  also  reviewed  by  him  and  he  did 
not  advise  quashing.  I  wrote  a  personal  note.  He  then  wrote  a  minute  or 
review,  as  you  call  it,  in  which  he  raised  the  point  whether  the  procedlngs 
can  be  sustained.  I  am  going  to  send  that  minute  to  the  Secretary  of  Stat& 
for  War  and  they  will  be  quashed.  That  Is  the  way  we  work  together.  If  we 
see  things  wrong  we  give  him  the  tip.  If  ray  advice  was  not  worth  having 
he  would  not  take  it,  and  I  would  not  worry.  I  have  very  rarely  disagreed 
with  Cassel ;  but  when  I  do,  I  put  It  back  to  him.  If  he  says  "  no,"  the 
Attorney  General  settles  it.  I  have  not  worked  with  anyone  more  charming. 
He  is  a  brilliant  lawyer.  The  law  Is  that  the  Judge  Advocate  General  on  paper 
is  the  legal  adviser  of  the  Secretary  of  State  for  War.  The  Secretary  can 
take  other  advice.  The  Judge  Advocate  General  never  quashes  a  sentence: 
tliat  is  for  the  consideration  of  the  military  authorities.  The  legalltv  of  th« 
sentence  Is  what  he  Is  to  advise  about. 

Lieut.  Col.  Uifiny.  He  has  nothing  to  do  with  clemency? 

Gen.  Cptilds.  No.  If  he  thinks  a  sentence  is  too  severe,  I  expect  him  to  draw 
my  attention  to  any  such  sentence.    That  is  the  way  we  work. 

Lieut.  Col.  KiGHY.  Then,  personally,  you  feel  it  to  be  your  own  duty,  sir,  to 
examine  carefully  all  proceedings? 

Gen.  Childs.  Yes;  there  are  two  reasons.  I  must  know  the  pulae  of  the 
Army,  and  tliere  is  no  better  stethoscope  than  court-martial  proceedings.  I 
want  to  s(»e  everything  going  on.  I  read  them  on  Sunday.  If  I  do  not  l&ink  the 
sentence  Is  too  severe — one  has  to  Insure  that  a  man  does  not  suffer  injustice— 
I  merely  return  them  to  the  Judge  Advocate  General.  Oentrallzatiou  is  bad. 
Carry  it  too  far  and  it  Is  bad. 

liieut.  ('ol.  UiGBY.  May  I  ask  further:  In  case  of  your  disagreeing  with  the 
Judge  Advocate  General  and  the  matter  is  referred  to  the  Attorney  General, 
would  the  Secretary  of  State  for  War  feel  bound  to  follow  the  Attorney  Gen- 
eral's decision? 

Gen.  Childs.  It  is  purely,  as  I  say,  a  personal  arrangement  But  if  he  did 
not  agree,  nothing  would  make  hluL  The  Secretary  might  be  merely  a  sign- 
ing machine.  In  fact,  since  I  have  held  my  present  appointment  he  could  not 
ix)ssibly  personally  review  all  the  proceedings.  The  Attorney  General  relieves 
him  and  the  Secretary  signs  blind. 

Lieut.  Col.  RiGBY.  Has  the  Attorney  General  any  ofiicial  responsibility? 

Gen.  Childs.  No  responsibility,  except  by  working  arrangement.  The  re- 
sponsibility under  the  law  is  In  the  Secretary  of  State  for  War.  During  the 
war  the  Attorney  General  acts  on  behalf  of  the  Secretary.  Our  courts-martial 
get  extraordinary  review.  Take  a  simple  case.  It  goes  down  below.  Cassel 
sees  it,  and  then  It  comes  to  me.    It  gets  a  most  exhaustive  review. 

Lieut.  Col.  RiGBY.  It  is  practically  an  autcuuatic  appeal? 

Gen.  Childs.  Yes.  Here  is  the  record  of  a  trial  before  a  court-martial  held 
in  Cologne,  for  drunkenness.  It  was  confirmed  in  France  on  advice  of  Judge 
Advocate  General. 

Maj.  Wells.  What  Is  the  charge — drunkenness? 

Gen.  Childs.  No.  Conduct  unbecoming  an  officer.  It  was  reviewed  in 
France  and  again  reviewetl  by  Cassel  on  this  side.  Now,  the  case  comes  to  me. 
I  will  read  the  proceedings.  If  I  think  dismissal  Is  too  severe,  although  coi»- 
flrmed  in  France,  I  never  let  it  go.  It  is  wrong  to  let  it  go.  I  know  how  much 
drunkenness  is  going  on  in  Cologne.  By  scrutinizing  all  courts-martial  records 
1  found  it  neces.sary  to  draw  a  letter,  which  I  am  going  to  send  out. 

(Copy  of  the  letter  furnished  and  is  attached,  marked,  "  Exhibit  2.") 

Gen.  Childs.  As  a  matter  of  fact,  I  spoke  to  the  commander  in  chiefs  ad- 
jutant general  hini.self  when  he  was  here  the  other  day.  He  realizes  that  there 
is  too  much  of  drunken nes  going  on.  I  am  calling  attention  to  the  courts 
that  sentences  are  too  lenient.  I  can  only  publish  it  in  orders.  I  can  not  direct 
any  court  to  puni.sh  more  severely. 

Lieut,  ('oi.  RiGBY.  Do  you  ever  In  approving  a  sentence  or  an  acquittal,  or  too 
light  a  sentence  as  in  the  cases  referred  to,  put  any  memorandum  or  note  in  the 
action  that  it  was  regretted  that  it  was  not  niore  severe,  or  calling  attention? 

Gen.  Chiu)s.  No  ;  our  regulations  as  laid  down  forbid  that.  If  an  ofllcer  de- 
sires to  comment  on  any  court-martial,  he  Is  only  permitted  to  write  to  the 
Army  council. 
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Lieut.  Col.  RiGBY.  Are  you  not  permitted  to  put  In  the  action  any  comment? 
Oen.  Chiij)r.  No;  if  the  convening  authority  desires  to  comment  on  any 
court-mnrtial  he  addresses  a  note  to  the  Army  council.  The  court  does  not 
even  know  that  he  did  it.  If  a  court-martial  has  previously  failed  in  its  duty 
in  the  manner  of  trial  in  displaying  ignorance,  it  would  he  proper  for  me  to 
^Hrect  the  court's  attention  to  it,  and  perhaps  to  Siiy  that  the  president  should 
be  detJiilefl  for  preliminary  Instruction  in  a  number  of  courts-martial,  but 
Bever  in  any  other  way. 

Lient.  Col.  Rioby.  Is' it  permissible  to  take  any  action  that  may  be  considered 
as  a  personal  rebuke  to  the  court? 

(im.  Childs.  No;  if  they  acquit,  they  acquit.  We  never  ask  why.  If  the 
takinij  of  evidenc»e  was  bad,  and  the  rules  of  proceedure  were  disregarded  so 
;'<  to  necessitate  the  procee<llngs  being  quashe<l,  or  confirmation  being  refused, 
wt*  have  furni.shed  directions,  directing  attention  of  the  court  to  the  rules  of 
Iirn<»e*Iare,  purely,  though  as  a  matter  of  education.  Never  a  word  is  said  to 
the  court  on  their  decision. 

Lieut.  Col.  RiGBY.  Do  you  ever  discharge  a  court  and  appoint  a  new  one  if 
y(»i  nre  not  getting  severe  enough  sentences? 

'>n.  CHrLDs.  No.  You  use  the  expression  "discharging  a  court."  Our  sya- 
tpm  is  thj»t  in  peac  times  a  court,  until  discharged,  is  available  to  try  cases. 
Bur  we  never  keep  a  court-ma rtii^l  beyond  a  few  days.  We  want  them  to  get 
f mining.    We  never  keep  a  standing  court. 

Lieut.  Col.  RiGBY.  Then  you  never  allow  a  court  to  run  along  for  any  con- 
J'irlerable  length  of  time? 

Ot*n.  Childs.  No.  Suppose  in  peace  times  I  had  a  court-martial  sitting  to-day, 
and  I  had  two  more  men  to  try.  I  would  order  the  same  court  to  assemble 
to-morrow. 

Liput.  Col.  Rtgby.  I  believe  the  requirements  are  that  an  officer  must  be 
^-onunijigionefl  three  years  before  he  Is  appointed  on  a  general  court? 

r.en.  Childs.  Yes;  that  Is  the  law. 

Lieut.  CoL  RiGBY.  The  Army  act? 

Gen.  Childs.  Yes. 

Liout.  Col.  RiG!iY.  That,  I  suppose,  you  find  a  great  help  in  peace  times? 

Oen.  Childs.  Yes.  On  active  service  it  is  different.  In  peace  times  we  did 
not  have  many  general  courts-martial.  Two  or  three  a  .year  since  I  have 
been  here,  in  peace  times.    I  hnd  been  here  four  years  before  the  war. 

Lieut.  Col.  RiGBY.  Your  statistics  show  12  in  nine  years.  I  remember,  an 
avorage  of  1^  per  annum. 

Of'n.  Childs.  Yes;  that  is  probably  right — about  one  a  year. 

Lieut.  CoL  Ragby.  You  have  been  using  lawyers  as  court-martial  officers, 
<»n  fiold  and  general  courts-martial.    About  how  many  men  are  required? 

Opu.  Childs.  I  do  not  know  how  many.  It  worked  down  to  one  court- 
n'artial  officer  per  brigade,  I  think. 

Lif'ut.  CoL  RiGBY.  Would  he  be  appointed  to  membership  in  several  courts? 

Oen.  Childs.  Yes;  but  we  use  those  fellows  for  anything — for  any  legal 
^ork.  -sometimes  as  members  of  court,  sometimes  as  prosecutor.  They  are 
U!^'l  to  assist  in  every  way. 

Lieut.  CoL  Rigby.  Please  state  whether  It  required  a  personnel  which 
^-aused  embarrassment  to  get  the  number  of  men. 

Hon.  Childs.  We  managed  it  easily  during  the  war.  We  had  a  list  of  offi- 
^^rs  who  were  lawyers  in  civil  life,  and  they  were  used.  There  was  no  em- 
barrassment in  getting  plenty.  Under  the  territorial  system,  lawyers  and 
barristers  always  seem  to  join  the  territorial  forces,  and  we  had  scores  of 
qualifled  men  before  the  war,  qualified  as  line  officers  In  the  territorial 
furi^es. 

Lieut.  CoL  Rigby.  Did  you  have  to  take  enough  away  from  the  line  to  feel 
th^  Ipck  of  oflficers  In  the  line? 

Uen.  Childs.  We  did  not  start  this  system  until  later  on  in  the  war.  There 
^en*  also  lots  of  fellows  unfit  for  the  front  who  had  been  wounded.  We 
never  found  any  difficulty.  I  set  up  the  same  system  when  I  came  to  this 
country.  The  commander  In  chief  is  delighted  to  have  these  people  at  head- 
<iuarters  to  advise  him  on  legal  questions. 

Lieut  CoL  Ricby.  Did  you  have  judge  advocates  for  district  courts  some- 
times? 

Oen.  Childs.  No ;  we  do  not  have  judge  advocates  on  district  courts. 

Lieut  Col.  Rigby.  Is  it  permissible? 

Oen.  Chuds.  Yes ;  but  they  are  only  used  in  difficult  cases. 
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Lieut.  ( /Ol.  RioBY.  The  "  specially  qualified  inein1>er "  of  your  field  Renoral 
c-ourt-niartial  becomes  an  additional  member  of  the  court.  Does  he  sum  up 
in  open  court  as  to  the  law  or  the  facts  of  the  case? 

Gen.  Childb.  No;  he  is  a  member  of  the  court.  I  liave  no  doubt  that  when 
the  court  i.s  closed  to  consider,  the  president  says :  "  Mr.  Lawyer,  what  is  your 
view 7**  But  that  is  not  on  record.  If  a  member  of  the  court  happens  to  be 
a  lawyer,  no  doubt  on  the  inside  when  considering  he  is  consulted.  I  know  if 
I  were  on  a  court,  I  would  say,  **  Mr.  Lawyer,  what  do  you  think?** 

Lieut.  Col.  RioBY.  How  are  they  appointed? 

Gen.  Ohilds.  Why,  I  call  for  a  list  of  lawyers  who  are  officers  and  selert 
them  and  appoint  them  after  an  investigation.  I  followed  the  same  proceilure 
In  France.  I  simply  called  for  a  return  of  officers  available  and  qualified.  I 
never  have  any  difficulty. 

Lieut.  Col.  RiGBY.  What  about  the  counsel  for  the  accused? 

Gen.  Ohilds.  That  always  Is  easy. 

Lieut.  Col.  RioBY.  Some  criticized  us  because  some  used  in  our  courts  were 
second  lieutenants. 

Gen.  Ohilds.  P3ven  though  qualified  men? 

Lieut.  Col.  RiGBY.  Yes;  because  it  was  charged  that  their  low  rank  embar 
rassed  them  In  «lefen(ling  the  accused.     Has  that  been  your  experience  as  to 
the  low  rank  of  any  officer  defending  proving  embarrassing  in  any  way? 

Gen.  Ohilds.  None  whatever.  I  do  not  know  from  personal  experience.  1 
know  enough  to  warrant  me  thinking  that  a  barrister  and  lawyer  Is  a  iierson 
of  formed  ideas  who  would  not  feel  embarrassed.  Courts  are  always  very 
careful  how  they  deal  with  men  who  know  the  law,  and  who  could  not  be  for 
that  reason  embarrassed. 

Lieut.  Col.  RiGBY.  Did  it  ever  appear  to  you  in  your  work  that  counsel  f«>r 
the  accuse<l  of  low  rank  were  in  any  way  embarrassed? 

Gen.  CHnj)S.  Not  on  the  document. 

Lieut.  Col.  RioBY.  Outside  of  the  document? 

Gen.  Childs.  I  never  heard  of  it.  It  was  suggested  at  the  court-martial  om\- 
mlttee  hearing  that  he  should  be  of  high  rank,  same  rank  as  the  president 
This  witness  who  suggested  this  though  was  a  person  of  very  low  Intelligencv 
and  failed  to  convince  us  that  there  was  anything  in  the  suggestion. 

Lieut.  Col.  RiOBY.  In  France  they  se<*m  to  have  frequently  used  private 
soldiers. 

Gen.  Childs.  In  France. 

Maj.  Weixs.  In  Belgium,  too. 

Lieut.  Col.  RiGBY.  One  of  the  propositions  made  in  this  new  bill  in  Congrp5$ 
is  that  the  penalty  for  assaulting  a  superior  officer  In  the  execution  of  his 
office  be  confinement  for  not  over  one  year  In  addition  to  the  usual  punishment 
for  a  simple  assault.  Heretofore  our  Articles  of  War  have  provided  that  for 
that  kind  of  offense  the  punishment  shall  be  In  discretion  of  the  court-martlfli. 

Gen.  Childs.  C?an  the  court  award  the  death  penalty? 

Lieut.  Col.  Ri(5BY.  Yes ;  In  time  of  war.  In  time  of  peace  anything  up  to  the 
death  penalty.    Here  Is  a  limitation  to  one  year's  imprisonment. 

MaJ.  Wells.  In  addition  to  the  other  penalty  authorized  for  assault  or 
striking. 

Gen.  Ohilds.  Surely  no  soldier  advocates  such  a  law.  Still  during  the  war 
we  Infiicted  only  one  death  penalty  for  striking  an  officer.  In  my  experience^ 
It  is  essential  to  retain  It  (the  death  penalty).  Otherwise  an  Army  will  de- 
generate into  a  mob.  A  soldier  hits  an  officer  over  the  head  with  a  rifle.  A 
person  not  familiar  with  military  law  does  not  understand  why  a  man  who 
assaults  another  on  the  street  is  only  fined  10  shillings,  while  an  assault  on  a 
superior  officer  should  be  punished  so  severely.  Tou  can  not  maintain  an  Anny 
under  those  conditions.  It  Is  an  explicit  offense.  Otherwise  you  can  not  win 
a  war. 

Lieut.  Col.  RiGBY.  How  do  you  punish  by  imprisonment? 

Gen.  Childs.  In  this  country  we  have  detention  camps.  Got  men  in  dvil 
prisons  in  this  country  for  civil  offenses,  not  for  military  offenses.  Men  wer? 
transported  from  France  for  dvil  offenses  committed  in  France.  For  other 
offenses  committeed  In  France  they  were  put  in  military  prisons  in  the  field. 
Our  policy  is  this — never  permit  a  soldier  to  go  to  prison  and  then  go  teck  to  the 
ranks.  We  believed  that  he  became  contaminated  and  not  fit  to  wear  the  unl- 
fonn.  There  is  no  contamination  in  a  detention  camp,  which  is  only  for  mili- 
tary offenses.  FlfCy-fonr  thousand  trained  men  have  left  these  shores  from 
delenion  barracks  in  thia  country.    They  were  intensively  militarily  trained 
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men.  I  never  have  seen  a  man  rejected  from  a  draft  who  came  from  a  deten- 
tion camp.  A  man  was  sent  to  a  detention  camp  and  kept  there  until  trained. 
I  kept  them  in  not  tiTundergo  sentence  but  to  make  them  fit  for  the  front.  Our 
oflfenst^  were  frequently  absencea  without  leave  or  desertion.  We  sent  then 
to  a  detention  barracks.  Before  the  war  a  man  went  to  prison  and  was  dis- 
chargeil  from  the  Army.  All  discharges,  except  for  ill  health,  were  held  up 
during  the  war.  No  soldier  that  1  permit  to  remain  in  prison  is  allowed  to  stay 
in  the  Army.  Any  sentence  which  should  be  commute<l  to  detention  is  com- 
muted. If  I  do  not  commute,  I  discharge.  I  am  weeding  out  the  undesirables 
fn)ni  the  Army. 

Lieut  (V)I.  RiGBY.  Have  you  determined  what  sentences  or  punishment  wouM 
be  sufficient  to  send  him  to  detention  barracks?  When  you  transfer  him  from 
prison  to  detention  camps  you  do  not  discharge  him? 

Gen.  Childs.  I  never  discharge.    He  senses  as  a  .soldier. 

Lieut  Ck>L  Rigby.  Are  you  transferring  quite  a  number? 

r,en.  Childs.  About  as  fast  as  I  can  get  them  out 

Lieut  Col.  Rigby.  What  -proportion?  Are  you  transferring  one-fourth  or 
one-half? 

Gen.  Childs.  I  never  kept  tab.  The  point  is  this.  I  nm  not  commuting  many 
for  this  reason.  The  class  of  men  coming  througti  from  France  to  prison  is  the 
scum  of  the  army  who  have  coinuiitte<l  looting,  assaults.  The  class  of  men  that 
sh<iuld  go  to  the  detention  camps  is  not  coming  through.  The  class  of  men 
getting  detention  is  the  class  whose  sentences  are  suspended  in  France,  unless 
he  is  a  hardened  fellow,  not  in  the  commuted  class  at  ail. 

I  think  that  you  must  be  suffering  from  the  same  thing  we  are.  The  people 
feel  that  the  army  is  unfair,  unjust,  do  not  give  consideration  to  cases.  The 
truth  is  that  no  case  in  court  receives  so  much  consideration  as  the  review  a 
court-martial  coming  up  before  me  gets.  Take  these  three  case  [indicating]. 
The  men  have  not  appealed.  Still  there  is  always  somebody  looking  after  them. 
Privates  tried  in  Ireland,  tried,  and  the  paper  come  up  here.  The  cases  are  in- 
vestigated. There  is  no  appeal,  but  they  are  investigated.  They  do  not  need 
a  court  of  appeals,  the  power  here  is  so  great.  The  people  do  not  understand* 
do  not  realize.  If  you  take  a  court-martial  in  France,  whether  it  is  a  soldier 
or  an  officer,  who  has  been  tried,  there  is  a  court-miirtial  officer  that  handles 
the  case,  then  another  one,  the  legal  advisor  for  the  confirming  officer,  then  the 
confirming  officer.  It  goes  through  division,  corps,  and  army,  through  their 
legal  officers,  then  to  6.  H.  Q.,  to  the  commander  in  chief,  and  so  on  througb 
channels  here  to  Cassel,  then  to  me.  It  is  scrutinized  20  times.  The  people 
do  not  know  that    What  court  in  civil  life  gives  care  like  that? 

Then  I  give  the  commandants  of  the  detention  barracks  power  to  send  me  the 
names  of  men  to  be  released.  I  ask  for  no  facts,  just  direct  them  to  send  the 
names.  They  can  tell  a  man  when  he  goes  in,  *'  Tou  got  nine  months ;  if  you 
play  the  fool,  you  do  nine  *,  If  you  play  the  man,  you  get  out  in  three." 

Exhibits  Attached  to  Gen.  Childs's  Statement. 

DRAJT  lATTEK. 

I  am  commanded  by  the  Army  Ck)uncil  to  say  that  their  attention  has  been 
drawn  to  the  large  number  of  courts-martial  which  have  been  held  on  officers 
for  offenses  of  drunkenness,  improper  conduct,  and  against  the  inhabitants  of 
oceopied  territory,  and  they  note  with  regret  that  in  the  very  large  majority  of 
cases  the  offenses  have  been  dealt  with  by  the  court  by  an  award  of  forfeiture 
of  seniority  and  even  lesser  punishments. 

The  council  consider  that  offenses  of  these  descriptions  should,  in  the  absence 
of  very  extenuating  circumstances,  be  dealt  with  by  an  award  of  cashiering 
or  cUsmiasal,  as  the  honor  of  the  British  Army  is  sullied  by  such  behavior  and 
it  can  not  fail  to  give  the  enemy  Just  cause  to  bring  forward  such  incidents  as 
a  set-off  against  the  irregularities  and  atrocities  committed  by  Oerman  troops 
In  France  and  other  theaters  of  war. 


Was  OFFicas, 
London,  8,  W.,  AprU  15,  1919. 

8ie:  I  am  comiiiaiided  by  the  Army  Ck>uncil  to  inform  you  that  daring  tlM 
debate  on  the  army  (annual)  bill  an  amendment  was  moved  to  insert  In  section 
44  of  the  army  act  a  proviso  to  the  effect  that  field  punishment  should  not  lie 
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of  the  character  of  personal  restraint  In  the  sense  that  a  soldier  could  be  kPi>t 
in  irons  or  other  fetters,  but  rather  should  be  of  the  character  of  hard  lalwr; 
and  arisinp  out  of  the  amendment  the  secretary  of  state  for  war  gave  an  under- 
taking in  the  following  words: 

**  I  will  give  an  undertaking  that  we  will  institute  forthwith  a  series  of  in- 
quiries to  obtain  the  opinion  of  the  military  authorities  In  France,  here,  and 
in  other  theaters,  with  a  view  to  seeing  If  a  substitute  can  be  devised  for  this 
form  of  punishment  without  Impairing  the  means  by  which  discipline  Is  main- 
tained,  and  without  leaving  us  with  possibly  the  danger  of  being  drawn,  under 
certain  circumstances  In  another  war,  into  a  more  free  infliction  of  the  death 
penalty  than  has  been  the  case  in  this  war.  I  would  suggest  that  there  is  no 
reason  why  there  should  be  any  delay.  I  will  make  these  inquiries,  and  see 
what  amendments  can  be  made  to  the  rules  of  procedure." 

I  am  to  say  also  that  In  reply  to  questions  in  the  course  of  the  debate  the 
secretary  of  state  undertook  to  secure  the  opinions  of  officers,  noncommlssione'l 
officers,  and  men  on  the  subject,  and. to  this  end  I  am  now  to  request  that  you 
will  render  a  report  to  this  department,  with  your  recommendations  on  the 
following  points : 

(a)  Whether  that  portion  of  field  punishment  which  Involves  confinement  in 
irons  (I.  e.,  fetters  or  handcuffs,  or  straps  or  ropes)  should  be  maintained;  and 

(b)  In  the  event  of  it  being  recommended  that  this  portion  of  field  punish- 
ment should  be  abolished,  what  form  of  punishment  Is  suggested  in  substitution 
therefor. 

I  am  to  request  that  a  very  early  reply  be  furnished. 
I  am,  sir. 

Your  obedient  servant. 


The  Genkual  Officer  Commanding  in  Chief. 


C.  R.  5081-P.  S.  2. 

From  Lieut.  Gen.  Sir  J.  J.  Aaser.  K.  C.  M.  G.,  K.  C.  V.  C,  (\  B.,  general  offuvr 
commanding  British  troops  in  France  and  Flanders. 

To:  The  Secretary,  War  Office,  London,  S.  W.  1. 

Headquarters,  British  Troops  in  France  and  Flanders. 

June  26,  19rJ. 

Sir:  With  reference  to  War  Office  letter  No.  105,  Gen.  No.  2767  (A.  G.  3K 
dated  April  18,  1919,  I  have  the  honor  to  report  that  I  have  caused  very  ex- 
tensive Inquiries  to  he  made  with  a  view  to  obtaining  the  opinion  of  cftxa- 
manders  of  every  grade  as  well  as  of  regimental  officers,  noncommissiorcd 
officers,  and  men,  on  the  desirability  or  otherwise  of  retaining  that  portion  of 
field  punishment  which  involves  confinement  In  Irons,  straps,  or  rope  . 

The  balance  of  opinion  amongst  commanders  is  heavily  In  favor  of  the  re- 
tention of  this  form  of  punishment  for  the  following  reasons : 

(a)  It  has  a  great  eflfect  as  a  deterrent. 

(6)  The  only  8ub>tltute  appears  to  be  Imprisonment  ^ith  hard  labor,  which 
enables  the  olTender  to  escape  the  danger  and  hardshli)s  of  the  fighting  area. 

(c)  It  can  l>e  put  Into  operation  immwliately  and  is*  therefore  specially  ef- 
fective as  a  quiclc,  sharp  punishment. 

(d)  Its  removal  from  the  scale  of  punishment  which  can  i>c  awarded  by  a 
commanding  officer  would  increase  the  number  of  courts-martial,  thus  causinc 
delay  in  disposing  of  offenses. 

'The  opinion  of  n(>ncommissione<l  officers  and  men  is  about  equally  divided  a? 
regards  retention  or  abolition. 

The  older  soldiers  are  usually  In  favor  of  field  punishment  No.  1,  and  the 
younger  ones  against  it. 

I  attach  for  the  Information  of  the  Army  Council  reports  of  interviews  with 
various  noncommissioned  officers  and  men. 

After  a  careful  revision  of  all  the  rei)orts  submitte<l  to  me,  I  am  of  opinion 
that,  In  the  Interests  of  discipline  on  active  service,  It  Is  essential  that  com- 
manding officers  should  have  the  power  to  inflict  upon  persistent  offenders  a 
degree  of  punishment  in  excess  of  field  punishment  No.  2,  which  In  actual  prac* 
tice  is  little  more  than  confinement  to  barracks  with  the  added  penalty  of 
forfeiture  of  pay. 
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The  puolahnient  of  "  tying-up  *'  is  not  u  satisfactory  one,  but  there  does  not 
apiiear  to  be  any  other  les^  objeationable  which,  in  the  field,  can  be  substitute<l 
for  it,  and  in  these  circumstances  I  consider  it  should  be  maintained. 

I  recommend,  however,  that  the  punishment  of  field  punishment  No.  1  be 
restricted  as  follows: 

(a)  A  commanding  officer  should  \>e  allowe<l  to  award  it  only  to  a  soldier 
who  has  committed  an  offense  whilst  undergoing  Imprisonment  in  a  military 
prison  in  the  field,  or  whilst  undergoing  field  punishment  No.  2. 

(&)  The  "tying-up"  of  a  British  soldier  should  never  be  carrie<l  out  in  view 
of  dvilians,  natives,  or  allied  troops. 

I  consider  it  essential  that  the  provisions  of  paragraph  2  («),  (c),  and  ((/) 
of  the  rules  for  field  punishment  (par.  721  M.  M.  L.)  should  still  hold  good. 
On  active  service,  especially  when  on  the  line  of  march.  It  is  of  the  greatest 
importance  that  an  effective  method  of  securing  prisoners  against  escape 
tshall  be  at  the  command  of  those  responsible  for  their  safe  custody.  I  have 
the  honor  to  be.  sir. 

Your  obedient  servant. 


T 

Uculenant  General,  Commanding  British  Troops  in  France  and  Flanders. 


(Rhine  Army  No.  A.  H.  8095.     105  Gen.  No.  2767.] 

Frriin:    General  Sir  William  R.  Robertson,  O.  C.  B.,  K.  C.  V.  O.,  D.  S.  O.. 
A.  D.  C,  Commanding  in  Chief,  British  Army  of  the  Rhine. 

Tt>:  The  Secretary,  War  Oflice,  London,  S.  W.  1. 

Cologne,  June  10,  1919. 

Sir:  In  reply  to  your  letter  No.  105,  Gen.  No.  2767  (A.  G,  3)  of  18/4/1919, 
I  have  the  honor  to  report  that  the  whole  question  of  punishments  In  the  field 
LH  one  of  considerable  difficulty.  It  Is  undoubtedly  desirable  to  keep  offenders 
in  or  near  the  front  line,  and  not  to  allow  their  offenses  to  procure  them 
^fety  and  perhaps  relative  comfort.  It  is  equally  desirable  In  many  cases 
that  the  soldier  should  not  receive  the  taint  of  imprisonment  for  a  military 
offen.se. 

On  the  whole  I  am  of  the  opinion  that  "  Personal  restraint  *'  should  not  be 
abolished  as  part  of  field  punishment  No  1  under  active  service  conditions. 
Some  form  of  punishment  which  can  be  readily  and  quickly  administered  Is 
necessary.  It  must  be  possible  to  carry  It  out  without  the  employment  of  much 
personnel  or  elaborate  accommodation,  and  It  must  be  at  the  same  time  suffi- 
ciently distasteful  to  those  undergoing  it  to  act  as  a  deterrent  I  have  the 
h<mor  to  be,  sir. 

Your  obedient  servant, 


General,  Commanding  in  Chief,  British  Army  of  the  Rhine, 


Forces  in  Great  Britain, 

Horse  Guards, 
Whitehall,  London,  8,  W,  1, 

Sa:  With  reference  to  War  Office  letter  108,  General  Number  2767  (AG3) 
Oated  April  18,  1919,  I  have  the  honor  to  report  that  I  have  asked  various 
officers  for  their  opinions  on  this  subject,  including  ofilcers  of  the  Regular  and 
New  Armies  and  Territorial  Force,  who  have  commanded  a  battalion  or  brigade 
with  distinction  In  the  field. 

2.  The  consensus  of  opinion  Is  that  field  punishment  No.  1  involving  con- 
finem^it  In  irons  (1.  e.,  fetters  or  handcuffs  or  straps  or  ropes)  forms  a 
valuable  aid  to  discipline,  and  as  such  should  be  maintained.  A  few  officers, 
from  a  sentimental  point  of  view,  wish  that  it  could  be  dispensed  with,  but  are 
tinable  to  find  a  substitute  other  than  a  fiogglng,  and  are  generally  in  agree- 
raeat  that  its  abolition  would  result  In  an  Increase  of  death  sentences. 

3.  No  complaints  have  been  brought  to  my  notice  of  any  soldier  experiencing 
hardships  In  any  way  approximating  to  torture  due  to  the 'nature  of  the  appU- 
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cation  of  field  punishment  No.  1,  and  personal  inspection  of  men  undergoing 
this  form  of  punishment  on  numerous  occasions  has  convinced  me  that  no 
serious  exception  can  be  taken  thereto. 

4.  I  am  quite  certain  that  it  would  not  have  been  possible  to  maintain  the 
high  standards  of  discipline  in  the  British  Army  in  France  if  field  punishment 
No.  1  had  been  nonexistent,  and  it  is  not  beside  the  point  to  recall  the  effect 
on  discipline  in  the  Australian  Corps  of  the  absence  of  capital  punishment  for 
desertion. 

5.  I  would  call  the  attention  of  the  Army  Ck)uncil  to  my  letter  from  General 
Headquarters  British  Expeditionary  Force,  dated  December  4,  1916.  on  tlii? 
subject,  in  which  the  case  is  put  very  fully  and  clearly.  After  a  lapse  of  three 
years  I  am  unable  to  modify  the  views  expressed  in  that  letter  or  to  suggest 
any  substitute  for  that  portion  of  field  punishment  referred  to  above,  and  a^ 
it  fulfills  its  object,  whilst  being  in  no  ^nse  torture,  I  am  of  opinion  that  it 
should  be  maintained.    I  have  the  honor  to  be,  sir, 

Your  obedient  servant, 

D.  Haig, 
Field  Marshal,  Commanding  in  Chief,  Great  Britain. 

The  Secretary,  War  Office, 

Whitehall,  London,  8.  W.  i. 


Headquarters,  June  20,  19 IS. 

From :  The  Commander  in  Chief  Egyptian  Expeditionary  Force. 
To :  The  Secretary  War  Office,  London.  S.  W.  1. 

Sir:  In  accordance  with  war  office  letter  No.  165,  G.  N.  2767  (A.  G.  3)  of 
April  18,  1919,  relative  to  the  question  of  the  retention  or  abolition  of  that 
portion  of  field  punishment  which  involves  confinement  in  irons,  I  have  the 
honor  to  report  that  I  have  obtained  the  opinions  of  the  officers,  noncommis- 
sioned officers,  and  men  under  my  command  and  find  that  the  majority  of  officers 
advocate  the  retention  of  the  present  rules  with  the  exception  of  tliat  portion 
Involving  attachment  to  a  fixed  object,  while  the  majority  of  the  noncom- 
missioned olficers  and  men  favor  the  abolition  of  field  punishment  altogether. 

The  general  opinion  amongst  corps  and  divisional  commanders  is  that  field 
punishment  should  be  retained  as  it  is,  but  should  be  employed  only  for  offem-e^ 
of  a  grave  or  disgraceful  character. 

The  alternative  to  field  punishment  recommended  by  those  who  favor  its 
abolition  is  hard  labor,  pack  drill,  or  other  forms  of  rigorous  physical  fatigue. 

My  opinion  is  that  the  retention  of  field  punishment  is  desirable  as  being  a 
deterrent  to  many  constant  offenders  to  whom  a  prison  presents  no  terrors  aod 
because  its  abolition  would  result  in  an  increase  in  the  number  of  men  corn- 
mitted  to  prison  and  thus  temporarily  lost  to  their  unit  I  recommend  there- 
fore that  field  punishment  No.  2  be  retained,  but  that  field  punishment  No.  1 
be  abolished.  I  have  the  honor  to  be,  sir. 
Your  obedient  servant, 

E.  M.  Allsi?bt, 
General,  Commander  in  Chief  Egyptian  Expeditionary  Force. 


From :  Gen.  Sir  George  F.  Milne,  K.  C.  B.,  K.  C.  M.  G.,D.  S.  O.,  Commander 

in  Chief  British  Army  of  the  Black  Sea. 
To :  The  Secretary  War  Office,  London.  S.  W. 

General  Headquarters, 

Constantinople,  May  IS,  1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  No,  105,  Gen. 
No.  2767  (A.  G.  3),  dated  April  18,  1919,  and  in  reply  beg  to  state  that  I  have 
caused  inquiries  to  be  made  to  secure  the  opinions  of  my  officers,  noncommi^^- 
■ioned  officers,  and  men  upon  the  subject  therein  referred  to. 

As  a  result  of  the  inquiry,  I  find  that  that  portion  of  field  punishment  No.  1. 
which  involves  confinement  in  irons  or  being  tied  to  a  fixed  object.  Is,  in  gen- 
eral, objected  to,  and  I  entirely  agree  that  this  procedure  should  be  abolished  as 
degrading.  On  the  other  hand,  I  can  not  find  that  any  really  effective  subi«ti- 
tute  has  been  suggested. 
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It  would  appear  to  be  the  general  opinion  that  the  greatest  deterrent  punish- 
ment is  "  pack  drill."  which  is  disliked  more  than  hard  labor  of  any  kind,  and 
shoold  it  be  decided  to  discontinue  that  portion  of  field  punishment  above  re- 
ferred to,  I  would  recommend  that  a  period  of,  say,  two  hours  per  day  of  pack 
drill  be  substituted. 

Two  other  suggestions  have  been  made,  which  I  forward  for  your  considera- 
tion: 

1.  That  commanding  officers  who  have  awarded  sentences  of  field  punishment 
No.  1  should  have  the  power,  subject  to  review  by  superior  military  authority, 
for  suspending  a  sentence  awarded  on  the  march  or  whilst  fighting  is  going  on 
until  after  the  arrival  of  the  unit  at  a  place  where  the  punishment  can  be 
performed;  and 

2.  That  the  commanding  officers'  powers  of  forfeiture  of  pay  should  be  ex- 
tended, and  that  the  forfeiture  of  pay  under  an  award  of  field  punishment  shall 
not  be  dependent  upon  the  fact  that  the  man  is  In  custody,  but  shall  be  auto- 
matic to  the  award. 

I  have  the  honor  to  be,  sir. 
Your  obedient  servant, 

G.  F.  Milne, 
OeneriU,  Commanding  in  Chief 
British  Army  of  the  Black  Sea, 

Sobjeot:  Field  punishments.    CJonfidential. 

General  Headquabtebs,  Ireland, 

Parkgate,  Dublin,  May  20,  1919. 

Sm:  With  reference  to  war  office  letter  No.  105,  Gen.  No.  2767  (A,  G.  8), 
datefl  April  18,  1919,  I  have  the  honor  to  state  that  all  formation  Commanders 
and  O.  C.  units  and  representatives  of  W.  Os.  N,  C,  Os.  and  mei\  of  all  units 
have  been  consulted,  and  that  the  majority  (W.  Os.  N.  G.  Os.  and  men  almost 
unanimously)  are  of  opinion  that  that  portion  of  field  punishment  which  in- 
volves tying  in  a  fixed  position  in  public  should  be  abolished. 

They  can  not,  however,  suggest  a  suitable  substitute,  and  many  commanding 
officers,  therefore,  advocate  the  retention  of  the  tying  up  in  a.  fixed  position. 

Personally,  I  am  of  <H>inion,  after  consultation  with  other  officers  who  have 
had  exi)erience  of  command  of  units  in  the  field : 

(a)  That  *'  tying  up  "  in  a  public  spot  as  a  portion  of  field  punishment  should 
be  abolished. 

This  punishment  is  undoubtedly  degrading  and  is,  in  the  majority  of  cases, 
awarded  for  offenses  such  as  insubordination,  which  do  not  call  for  a  punish- 
ment of  a  degrading  character. 

I  think  that  the  infiiction  of  this  punishment  is  calculated  to  make  a  man 
lose  his  self-respect,  the  retention  of  which  is  vital  to  him  as  a  soldier,  and  the 
fart  that  the  safety  of  the  nation  may  depend  on  the  morale  of  each  individual 
man  makes  it,  in  my  opinion,  more  desirable  to  eliminate  any  such  form  of 
punishment 

(6)  It  is  not  clear  that  any  substitute  is  really  necessary,  and  it  Is  very 
(liffienlt  to  suggest  one  for  what  is,  after  all,  only  a  portion  of  field  punishment 
No.  1. 

The  main  consideration  is  that  any  form  of  field  punishment  should  be  equal 
in  its  incidence,  and  that  the  delinquent  should  not  escape  the  risks  suffered 
by  his  comrades  by  reason  of  his  bad  behavior.  In  a  large  army,  such  as  the 
British  Army  in  Prance,  it  was  found  In  practice  very  difficult  to  secure  these 
conditions. 

The  only  method  of  doing  so  was  to  send  men  behind  the  line,  and,  therefore, 
out  of  inunediate  danger.  Consequently  many  men  preferred  to  do  severe  field 
punishment  well  behind  the  line  than  to  run  the  risks  attendant  upon  the  so> 
c-alled  period  of  "rest"  in  close  support  of  the  trench  line,  where  long  and 
ardaons  night-working  parties  under  fire  caused  the  soldier  to  prefer  his  tour 
of  duties  in  the  trenches  to  that  of  his  short  tour  of  "  rest." 

I  think  a  solntion  might  be  found  in  the  formation  of  penal  companies  or 
hattalions,  to  which  all  men  with  sentences  of  14  days'  field  punishment  or 
upward  would  be  sent 

These  penal  units  could  be  used  for  working  parties  in  the  dangerous  zone, 
tnd,  moreover,  could  be  given  a  special  diet  without  luxuries  of  any  description. 
As  long  as  a  man  remains  with  his  unit  a  special  diet  is  impracticable. 
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I  consider  that  if  a  penal  company  formed  part  of  each  division  it  wiwld 
be  possible  to  adopt  the  system  for  any  form  of  warfare. 
I  have  the  honor  to  be,  sir, 
Your  obedient  servant, 

F.  Shaw, 
Ldeutenant  General,  Commanding  in  Chiefs  ireiawl. 
The  Secretaby, 

War  Office,  London,  S,  W,  1. 


General  Headqi-akterh,  Artril  n,   tf^lX 

From:    Maj.  Oen,  H.  B,  Wallver,  K.  C.  B.,  D.  S.  O.,  coramandlnR  the  BrituOi 

force  In  Italy. 
To :    The  Secretary;  War  Office,  London  S.  W.  1. 

Sir:  In  reply  to  your  No  105  Oen.  Xo.  2767  (A.  CJ.  3),  dated  AihII  18,  I 
bave  the  honor  to  make  the  following  reconmiendatlon : 

That  there  be  only  one  field  punishment; 

That  conuuanding  officers  may  award  as  heretofore  28  days  and  a  court 
martial  three  months  of  such  field  punishment ; 

That  the  wording  of  paragraph  2  should  be: 

(a)  "  He  may  be  kept  In  irons,  i  e.,  fetters  or  handcuffs,  or  lH>th  fetters  and 
handcuffs,  so  as  to  prevent  his  escape  or  In  the  event  of  his  bein^  violent,  hut 
not  as  a  means  of  punishment. 

(&)   Strike  out. 

(c)  As   before. 

(d)  As  before. 

For  offences  requiring  a  more  serious  award  the  sentences  should  l>e  as  liere- 
tofore,  Imprisonment  with  H.  L.,  penal  servitude*  death,  accorditiK  to  tlie 
gravity  of  the  offence. 

I  have  the  honor  to  be,  sir. 
Your  obedient  servant, 

H.  B.  Walker. 
Major  General,  Commanding  the  British  fwce  in  Italy, 

Senator  Chamberlain.  Have  you  also  a  copy  of  the  interview  with 
Jud^e  Cassel,  judge  advocate  general  of  the  British  Army? 

Lieut.  Col.  KiGBY.  I  was  about  to  offer  that  also.  There  should  lie 
attached  to  that,«  to  make  it  complete,  a  copy  of  my  questionnaii^e 
and  a  copy  of  Judge  Advocate  General  Cassel's  formal  answer  to 
my  questionnaire,  upon  which  this  interview  was  based.  I  will 
furnish  those,  to  make  some  parts  of  the  interview  intelligible.  And 
also  a  statement  by  Capt.  Eastwood,  court-martial  oflBcer  to  the  Lon- 
don command,  in  a  portion  of  which  Maj.  Du  Plat  Taylor,  the  other 
court-martial  officer  of  that  command — and  so-called  "permanent*' 
president  of  its  district  court  martial — joined. 

(The  documents  referred  to  are  as  follows:) 

INTERVIEW  HAD  BT  LIEUT.  COL.  WILLIAM  C.  BIGBT,  JUDGE  ADVOCATE,  OFFICE  OF  JUDGE 
ADVOCATE  GENERAL,  WITH  FELIX  CA88EL,  ESQ.,  K.  C,  JUDGE  ADVOCATE  QKNKBAL, 
BRITISH  ARMY,  AT  08  VICTORIA  STREET,  LONDON,  ENGLAND,  JULY  17,   191». 

Under  date  of  June  14,  1919,  Lieut.  Col.  Rlgby  submitted  a  questionnaire  to 
Judge  Cassel  (copy  attaclied)  requesting,  on  behalf  of  the  United  States  Gov- 
ernment, information  concerning  the  administration  of  milltarj'  law  in  the  Brit- 
ish armies,  so  far  as  practicable  to  furnish  it. 

On  July  17, 1919,  at  4  o'clock,  p.  m.,  Lieut.  Col.  Rlgby  called  at  Judge  Cassel's 
office,  by  appointment,  and  received  the  answers  to  his  questionnaire  (copy  of 
memorandum  of  Judge  Cassel  attached):  also  had  the  following  interview: 

Lieut.  Col.  RiGBY   (reading  from  questionnaire) : 

**  On  behalf  of  the  United  States  Government,  the  following  information  con- 
cerning the  administration  of  military  law  in  the  British  armies  Is  respectfully 
requested,  so  far  as  It  may  be  practicable  to  furnish  it:  1.  (a)  Results  of  pre^ 
liminary  investigation  and  trial." 
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Judge  Cabsel  (reading,  from  his  memorandum) :  , 

"1.  (a)  No  statistics  are  available  as  to  the  number  of  charges  investigated 
by  commanding  officers,  nor  as  to  the  proportion  of  such  charges  which  are 
dismissed,  remanded  for  trial  by  court-martial,  or  dealt  with  summarily," 

No  record  of  proceedings  of  commanding  officers  reach  the  judge  advocate 
xenerars  office. 

Lieut.  Col.  RioBT.  Have  you  any  way -of  approximating  or  estimating  the 
relative  proportion  of  charges  that  are  dismissed  as  a  result  of  the  preliminary 
investigation  or  disposed  of  otherwise  than  by  being  sent  to  a  court-martial? 

Judge  Cassel.  No,  I  really  have  not.  The  records  do  not  reach  me  at  all.  I 
could  make  a  guess,  but  it  would  not  be  reliable. 

Lieut.  Col.  RioBY.  If  you  could  give  an  estimate  from  your  general  in- 
formation. 

Judge  Cassel.  I  do  not  think  I  could  give  an  estimate  that  would  be  of 
any  value.  I  do  not  think  that  the  war  office  or  the  adjutant  general's  depart- 
ment could  give  it. 

Lieut.  Col.  RiGBY.  Could  sonfe  of  the  court-martial  officers  give  it,  say  out 
of  several  individual  commands  so  as  to  get  a  rough  view? 

Judge  Cassel.  I  think  the  people  that  would  be  most  likely  to  know  would 
be  the  record  office.  I  will  make  further  inquiries.  But,  as  I  said,  I  do  not 
think  it  is  possible.     Make  a  note  of  that,  please  [speaking  to  assistant]. 

Lieut  Col.  RioBY.  Will  you  give  me  some  kind  of  a  line  on  the  effectiveness 
of  your  preliminary  examination  In  weeding  out  trivial  and  unfounded 
charges? 

Judge  Cassel.  I  think  you  may  take  it  that  it  is  efTective.  But  it  is  diffi- 
cult to  get  any  exact  figures. 

Lieu.  Col.  RiGBT.  Could  not  approximate  figures  be  obtained  from  one  or 
two  comnfiands  through  the  court-martial  and  record  officers? 

Judge  Cassel.  What  you  really  want  is  the  number  of  cases  dismissed* 
summarily  dealt  with,  or  sent  for  trial  to  court-martial? 

Lieut.  Col,  RiGBY.  Yes;  If  I  could  get  that  for  two  or  three  commands. 

Judge  Cassel.  I  do  not  think  it  would  be  possible,  but  I  will  make  inqulriefi^ 

Lieut.  Col.  RiGBY  (reading  next  question)  : 

"1.  (6)   How  the  investigation  Is  actually  carried  on  in  practice." 

Judge  Cassel: 

"1.  (5)  In  the  case  of  a  N.  C.  O.  or  man,  a  charge  is  first  investigated  by 
his  company  (battery  or  squadron)  comnftinder,  whose  powers  of  punishment 
iire  very  restricted.  (See  King's  Regulations,  501.)  If  the  company  com- 
mander can  not,  or  thinks  that  he  ought  not  to  deal  with  the  case,  he  sends 
it  on  to  be  dealt  with  by  the  commanding  officer.  The  latter  after  the  charge 
has  l)een  read  to  the  accused  hears  the  witnesses.  The  accuse<l  may  cross- 
examine  the  witnesses  called  against  him,  and  may  make  a  statenfent  (or 
?ive  evidence)  in  his  defense,  and  may  call  witnesses.  If  the  accused  so 
requires,  the  evidence  must  be  taken  on  oath;  but  it  is  only  very  rarely  that 
such  a  request  is  preferred.  The  accused  has  no  right  to  be  represente<l  by 
counsel  or  by  an  officer  before  the  commanding  officer." 

The  commanding  officer  then  takes  one  of  the  following  courses: 

'Ml)  He  dismisses  the  charge. 

"(II)  He  disposes  of  it  sumnfarily,  if  he  can  do  so  without  reference  to 
sujierior  authority.  The  charges  that  may  be  so  disposed  of  are  set  out  in 
King's  Regulations,  487.  The  punishments  which  a  commanding  officer  can 
j'ward  to  a  N.  C.  O.  or  man  are  set  out  in  section  46  (2)  of  the  army  act 
and  King's  Regulations,  493. 

"(HI)  If  he  thinks  that  the  case  is  one  which  may  be  dealt  with  summarily, 
but  he  Is  not  empowered  to  so  deal  with  it  without  sanction  from  superior 
authority,  he  refers  it  to  such  authority.  He  will  then  either  be  authorized 
to  (leal  with  it  summarily,  or  be  directed  to  send  it  to  a  court-martial. 

"(IV)  He  adjourns  it  in  order  that  the  evidence  may  be  reduced  to  writing, 
«1tii  a  view  to  a  court-martial. 

"In  every  case  where  the  award  or  finding  involves  a  forfeiture  of  pay, 
and  in  every  other  case  unless  one  of  the  minor  punishments  referred  to  in 
anny  act  section  46  (9)  and  King's  Regulations,  493,  Is  awarded,  the  com- 
manding officer  must  give  the  accused  the  option  of  being  tried  by  court-mar- 
tial.   (Army  acts  46  (8).) 

"Where  a  case  Is  adjourned  for  the  evidence  to  be  reduced  to  writing,  this 
U  (as  a  rule)  done  by  the  adjutant,  though  any  officer  may  be  detailed  by 
the  comnfiindlng  officer  for  the  purpose.     The  witnesses  attend  again,  give 
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their  evidence,  and  are  cross-examined  as  before;  the  accused  makes  any 
statement  or  gives  any  evidence  that  he  wishes,  after  being  cautioned  that 
he  need  not  say  anything,  and  calls  witnesses  if  he  wishes.  The  whole  evi- 
dence is  taken  down  in  writing  by  the  adjutant  or  other  officer  detailed  for 
the  purpose.  Each  witness  signs  the  evidence  given  by  him,  and  the  evidence 
so  token  Is  called  the  *  summary  of  evidence.'  The  evidence  is  generally  not 
taken  on  oath,  and  the  accused  has  no  right  to  be  represented.  This  has, 
however,  sometimes  been  allowed  in  cases  of  exceptional  difficulty  or  im- 
portance." 

Lieut  (/ol.  RioRv  (interrupting).  No  representation  at  the  taking  of  the 
^evidence? 

Judge  Cassel.  It  Is  not  considered  that  the  accusetl  has  the  right  to  it  [ix>n- 
tinuing  reading] : 

"The  commanding  officer  then  reconsiders  the  written  record,  and  finally 
decides  whether  to  apply  for  a  court-nfartlal,  or  whether  to  dispose  of  the 
case  summarily  (assuming  that  he  has  the  power  to  do  so  and  that  the  ac- 
cused has  not  elected  trial  by  court-martial). 

*'  If  he  decides  upon  a  court-martial,  h^  prepares  and  signs  a  charge  sheet 
and  formal  application  for  trial,  which  he  forwards  with  the  summary  of 
evidence  and  conduct  sheets  of  the  accused  to  an  officer  having  power  to 
convene  a  court-martial  for  the  trial  of  the  accused.  That  officer  considers 
whether  the  summary  of  evidence  Justifies  trial,  and,  if  he  comes  to  the  con- 
clusion that  it  does,  makes  an  order  accordingly." 

So  far,  I  am  dealing  with  noncommissioned  officers  and  men.  [Continuing 
reading:] 

"  In  the  case  of  an  officer,  the  case  goes  at  once  to  the  commanding  officer 
without  the  intervention  of  the  company  (battery  or  squadron)  commander. 
The  commanding  officer  has  no  power  to  punish  an  officer.  He  can  either 
dismiss  the  case,  or  apply  for  a  court-martial,  or,  if  the  accused  officer  is 
below  field  rank,  can  refer  the  case  to  a  superior  officer,  not  under  the  rank 
of  general.  The  latter,  in  the  case  of  an  officer  below  field  rank,  can  award 
certain  minor  punishment,  or  can  direct  trial  by  court-martial.  (See  Army 
act,  sec.  46A.)  Where  a  court-martial  Is  decided  upon,  a  written  'sum- 
mary of  evidence'  must  be  taken  as  in  the  case  of  a  soldier  if  the  accused 
so  requires,  otherwise  a  summary  may  be  dispensed  with,  and  an  "abstract" 
of  the  evidence  given  to  the  accused." 

In  the  case  of  an  officer,  it  is  not  obligatory  to  take  a  summary,  but  the 
accused  may  require  it,  and  if  he  does  not  require  it,  it  is  obligatory  to  give  him 
an  "  abstract." 

Lieut.  Col.  IliGBY.  But  in  the  case  of  an  enlisted  man,  it  is  obligatory? 

Judge  Cassei^  Yes. 

Lieut.  Col.  RioBT.  In  taking  the  summary,  it  is  taken  in  writing.  I>oes  that 
mean  that  the  testimony  is  taken  down  verbatim,  or  just  a  summary,  a  con- 
densation of  It  made? 

Judge  Casset..  It  is  taken  in  narrative  form. 

Lieut.  Col.  RioBY.  Not  in  the  form  of  questions  and  answers? 

Judge  Cassel.  No.  only  subject  matters. 

Lieut.  Col.  Rir.BY.  Does  the  accused  have  the  right  to  be  present  at  the 
examination  of  each  of  the  witnesses? 

Judge  Casset^  He  must  be  present. 

Lieut.  Col.  RiGBY.  He  has  the  right  to  cross-examine  witnesses? 

Judge  Cassel.  Certainly. 

Lieut.  Col.  RioBY.  What  right  does  the  accused,  if  any,  have  to  see  the  sum- 
mary before  It  is  forwarded  to  the  commanding  officer? 

Judge  Cassei,.  No  .specific  provision  in  the  rules  of  procedure  entitles  the 
accused  to  a  copy  of  the  summary  until  the  order  for  trial  is  made  by  the 
convening  authority,  but.  In  practice,  if  he  applied  for  a  copy  of  the  summar}*. 
it  would  probably  be  given  to  him.  Sometimes  the  convening  officer  may  direct 
that  additional  evidence  be  taken.  The  rules  of  procedure  do  provide  that  the 
accused  must  be  supplied  with  a  copy  of  the  summary  when  ordered  for  trial. 
It  is  then  .served  upon  him.  To  give  it  to  him  earlier,  there  Is  no  provision, 
strictly  speaking,  under  the  rules,  but  it  would  be  accorded  in  practice  if  the 
accused  called  for  it. 

Lieut.  Col.  RiGBY.  If,  after  the  summary  is  taken,  additional  witnesses  are 
found,  must  they  be  examined  in  the  presence  of  the  accused? 

Judge  Cassel.  In  precisely  the  same  way. 

Lieut.  Col.  RioBT.  At  the  trial  can  witnesses  be  called  who  were  not  called 
at  the  time  that  the  summary  was  taken? 
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Judge  Cassel.  They  may  be  called,  but  the  accused  must  be  asked  whether 
he  wishes  for  an  adjournment  in  order  to  give  him  an  opportunity  to  prepare 
for  their  cross-examination. 

IJeut  Col.  BiGBY.  He  has  the  right  to  ask  for  an  adjournment? 

Judge  Cassel.  Unless  a  reasonable  notice  of  the  Intention  to  call  additional 
evidence  has  been  given  him  before  the  trial. 

Lieut.  Col.  BiGBY.  Must  that  notice  include  a  statement  of  the  character  of 
the  evidence,  the  name  of  the  witness 

Judge  Cassel.  Yes;  if  that  has  not  been  done,  the  accused  is  not  only  within 
his  right  to  adjournment,  but  must  be  informed  of  that  right. 

Lieut.  CoL  Rioby.  In  the  case  of  officers — unless  he  requires  it,  testimony  can 
be  taken  out  of  his  presence  and  written  in  an  *'  abstract "? 

Judge  CASsiaL  Only  in  the  case  of  an  officer,  but  an  officer  can  always  require 
it  to  be  taken  in  the  same  way  as  an  enlisted  man. 

Lieut  Col.  RiGBY.  In  practice,  can  you  tell  me  what  percentage  of  the  cases 
are  disposed  of  by  the  award  of  the  commanding  officer  without  resorting  to 
court-martial? 

Judge  Cassel.  That  comes  back  to  the  same  question  upon  which  I  said  that 
I  had  no  statistics  available.    It  is  the  same  question. 

IJeut  Col.  RiGBY.  You  told  me  that  you  could  not  tell  me  how  many  .were 
disposed  of  without  any  punishment  being  given — dismissed — ^but  will  your 
statistics  show  the  number  of  cases  punished,  disposed  of  by  the  award  of  the 
commanding  officer? 

Judge  Cassel.  No  records  of  commanding  officers  reach  my  office — only  pro- 
ceedings  of  courts-martial. 

Lieut.  Col.  RiGBY.  Don't  go  through  you? 

Judge  Cassel.  No. 

Lieut  Col.  RiGBY.  If  statistics  are  available,  where  can  I  find  them? 

Judge  Cassel.  I  think  probably  the  only  place  would  be  the  fecord  office. 
That  is  one  of  the  points  under  the  first  head — going  back  to  the  inquiry  you 
made.  My  office  is  not  concerned  with  commanding  officers'  punishment  or 
their  dealing  with  a  case  unless  it  eventually  results  in  a  court-martial.  Any 
irregularity  in  conduct  of  a  preliminary  proceeding  before  a  commanding  officer 
which  miglit  have  affected  the  subsequent  court-martial  trial,  that  would  come 
to  my  notice,  but  it  would  not  come  to  my  notice  if  a  court-martial  had  not 
resulted,  unless  I  was  especially  consulted  whether  a  particular  award  by  a 
commanding  officer  was  legal  or  not.  Sometimes  a  general  in  going  through  the 
awards  of  a  commanding  officer  finds  an  award,  as  to  the  legality  of  which  he 
is  doubtful.  He  then  writes  to  me  for  an  opinion.  Apart  from  that,  unless 
a  commanding  officer  consults  me  about  a  case,  it  rarely  would  come  under 
my  notice. 

Lieut  Col.  RiGBY.  What  I  would  like  to  get  is  the  number  of  awards  by  com- 
manding officers  during  the  war,  so  that  we  may  compare  these — the  percentage 
—with  the  number  of  court-martial  trials,  to  get  at  the  efficiency  of  the  system 
in  cutting  down  the  number  of  trials  by  the  right  of  commanding  officers  to 
make  awards. 

Judge  Cassel.  That  would  mean  the  number,  the  total  of  aU  cases  disposed 
of  by  commanding  officers  during  the  war.  Very  doubtful  if  I  can  get  that, 
but  I  will  do  the  best  I  can. 

Lieut  Col.  RiGBY.  To  give  us  a  view  of  its  efficiency — a  system  which  we  do 
not  have,  and  we  are  greatly  Interested. 

Judge  Cassel.  I  will  tell  you  this — I  can  not  give  you  any  definite  figures, 
bnt  it  is  very  effective  and  very  valuable,  but  when  you  ask  me  to  give  you 
statistics,  percentages,  and  figures,  I  can  not  do  it.  I  have  no  reason  for  seeing 
and  do  not  see  the  records  of  commanding  officers. 

Lieut.  CoL  Rigby.  We  do  not  want  to  burden  you  unduly,  but  if  you  can  refer 
us  to  the  place  to  go 

Judge  Cassel.  I  will  let  you  know  the  best  way  to  find  out  what  can  be 
found  out  But  you  may  take  it  that  I  am  satisfied  that  it  is  on  the  whole  a 
very  valuable  and  effident  procedure.  It  depends  in  a  large  measure  on  the  par- 
ticular commanding  officer ;  that  is  to  say,  whether  the  commanding  officer  is  a 
man  of  experience  and  capacity,  and  where  he  is  it  does  work  very  well. 
Lieut  Col.  Rigby.  From  your  experience,  has  the  present  powers  given  under 
Army  orders  of  1910  extending  the  commanding  officers'  powers  from,  I  think, 
awards  of  14  to  28  days — ^what  has  been  the  effect  of  that  compared  to  the 

former? 
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Judge  Cassel.  These  increased  powers  of  commandiiig  oflBcers  have  had 
the  result  of  practically  doing  away  with  regimental  courts-martiaL  We  have. 
as  you  know,  a  form  of  court-martial  called  regimental  court-martial,  which  is 
convened  and  confirmed  by  the  commanding  officer  himself,  and  which  is  com- 
posed entirely  of  officers  under  his  command.  The  extension  of  the  powers 
of  the  commanding  officers  has  very  largely  reduced  the  number  of  regimental 
courts-martial.  Regimental  courts-martial  are  now  very  rare  Indeed,  because  a 
commanding  officer's  powers  so  nearly  approximate  to  those  of  a  regimental 
court-martial.  In  fact,  regimental  courts-martial  are  now  only  resorted  to 
in  special  cases. 

Lieut.  Col.  RiGBY.  They  correspond  to  our  summary  courts. 

Judge  Gassel.  On  the  whole,  I  think  it  has  been  an  advantage.  I  think  the 
commanding  officers  have  dealt  satisfactorily  with  the  cases,  but  there  is  always 
some  feeling  against  a  court  convened  by  the  commanding  officer,  consisting 
entirely  of  officers  under  his  oonunaud  and  conflmied  by  the  commanding  offi- 
cer— all  in  the  same  regiment.  There  is  a  feeling  that  it  Is  not  the  judgment  of 
an  independent  court,  but  regimental  courts-martial  practically  cease  to  exist 
through  this  extension  of  power. 

Lieut.  Col.  RiGBY.  The  14  days'  power  was  not  sufficient? 

Judge  Cassel.  It  was  not  sufficient;  but  on  the  other  hand,  if  you  go  to 
increasing  the  power  largely  beyond  what  it  is  at  present,  I  think  the  result 
will  be  that  soldiers  will  be  more  frequently  electing  a  trial  by  court-martial, 
and  not  run  the  risk  to  be  tried  by  commanding  officer.  Twenty-el^ht  days 
is,  I  think,  about  a  proper  power  of  punishment  for  a  commanding  officer  to 
possess.  Suggestions  have  been  made  for  increasing  it  still  further,  but  those 
are  under  consideration.  If  you  increase  It  very  much  you  do  run  the  risk 
of  increasing  the  number  of  cases  in  which  soldiers  would  elect  trial  where 
they  now  abide  by  the  commanding  officer's  award.  I  do  not  think  the  powers 
to  deal  with  a  case  summarily  should  be  Increased  beyond  what  they  are  now. 

Lieut.  Col.  RiGBY.  After  a  summary  Is  taken,  Is  It  forwarded  to  the  com- 
manding general  of  the  unit  to  appoint  the  court? 

Judge  Cassel.  We  have  no  general  commanding  a  unit.  District  courts-mar- 
tial would  generally  be  appointed  by  commander  of  a  brigade;  general  courts- 
martial  in  the  United  Kingdom  by  commander  In  chief  of  the  command 

Lieut.  Col.  RiGBY.  I  was  not  using  the  word  in  a  technical  sense,  but  only- 
referring  to  any  organization  or  body  of  troops  whose  commander  is  empowered 
to  appoint  a  court-martial.  When  it  goes  to  his  office — the  general's  office— 
what  practically  is  done  with  It?  Does  It  go  to  him  personally  or  to  some  court- 
martial  officer? 

Judge  Cassel.  Always  goes  to  the  staff  officer  who  is  skilled  in  military  law 
or  court-martial  officer  who  advises  the  general  as  to  the  legal  aspects  of  the 
case.  The  general  sometimes  uses  his  own  judgment.  On  the  legal  aspects  he 
has  a  legal  adviser.  Since  the  war  we  have  had  special  court-martial  officers: 
before  the  war,  some  staff  officer  having  special  legal  training.  The  convenni? 
officer,  which  is  the  name  I  give  to  the  officer  who  has  power  to  convene 
courts-martial,  examines  with  much  care  the  summary  of  evidence,  and  on  the 
legal  advice  which  is  given  him  determines  whether  it  is  a  case  which  should 
go  to  a  court-martial. 

Lieut.  Col.  RioBY.  These  court-martial  officers  appointed  under  War  Office  in- 
structions of  September,  1916 — I  saw  a  copy  of  the  circular — ^and  as  I  remember 
there  was  nothing  In  that  requiring  that  they  be  men  necessarily  of  lesnl 
training. 

Judge  Cassei*  Originally  this  may  have  been  the  case,  but  It  Is  now  univer- 
sally a  general  rule  that  they  must  be  barristers  or  solicitors. 

Lieut.  Col.  RiOBY.  Any  regulation  requiring  that  the  summary  or  evidence  be 
submitted  to  them? 

Judge  Cassel.  Simply  a  matter  of  practice. 

Lieut.  Col.  RiGBY.  Is  that  practice  universal  ? 

Judge  Cassel.  I  think  you  may  take  it  as  being  practically  universal.  As  I 
said  before,  if  the  staff  officer  or  court-martial  officer  concerned  feels  any  diffi- 
culty on  any  point  of  law  wiiich  is  raised  on  the  charge,  or  if  the  general  does 
not  agree  with  the  advice  which  Is  tendered  to  him,  the  matter  is  referred  to 
the  Judge  Advocate  General  in  the  United  Kingdom — ^referred  to  me — abroad  it 
would  be  referred  to  my  deputy.  My  deputy  In  any  part  of  the  world  alwa.TS 
has  the  right  to  consult  me  if  he  himself  has  any  doubt  or  difficulty. 

Lieut.  Col.  RioBY.  In  practice,  then,  the  convening  authorities  feel  themselves 
bound  to  act  in  accordance  with  the  advice  given  by  the  staff  officer  or  court- 
martial  officer,  or  else  have  it  referred  to  you  or  your  deputy? 
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Judge  CA88EL.  So  far  as  legal  queHtions  are  concerned.  In  case  of  any  dif- 
ference from  a  disciplinary  as  distinct  from  a  legal  point  of  view,  he  would 
exercise  his  own  discretion.  As  regards  aspects  of  the  case  other  than  legal, 
he  would  not  in  practice  feel  himself  bound  to  follow  the  advice  of  a  skilled 
legal  authority. 

Lieut  Col.  RiGBY.  Although  a  court-martial  officer  had  advised  him  that  a 
case  was  l^^y  sufficient,  he  might  nevertheless  <1ecide,  fr^mi  a  disciplinary 
standpoint,  not  to  send  a  case  to  trial. 

Judge  Gassel.  He  might,  for  example,  decide  that  the  commanding  officer 
should  himself  dispose  of  it.  In  the  case  of  an  officer  now,  he  would  summarily 
dispose  of  It  himself.  The  powers  of  disposing  summarily  of  officers'  cases  are 
given  by  the  Army  act  of  1910. 

Lieut  Col.  RiOBT.  On  the  other  hand,  would  he  decide  to  order  a  case  to  trial, 
althou^  the  court-martial  officer  advised  him  that  it  was  not  legally  sufficient? 

Judge  GASSfx.  No  provision  of  the  Army  act  which  prevenU  him  from  doing 
80.  but  In  practice  he  does  not  do  it.  I  think  If  in  «»uch  circumstances  he  sent 
it  to  a  court-martial,  and  it  resulted  In  an  acquittal  and  the  .army  council  heard 
of  it.  tliey  might  intimate  their  disapproval  of  the  line  he  had  taken,  but  I  do 
not  think  I  can  remember  a  case  of  that  kind.  It  might  be  that  the  officer 
would  write  to  the  army  council  to  Indicate  to  them  the  difficulties,  from  a 
point  of  view  of  discipline,  that  had  been  created  by  the  fact  that  he  had  been 
prevented  from  bringing  a  case  to  trial  on  the  legal  grounds  of  the  court-martial 
officer. 

Lieut  Got  RiGBY.  In  practice,  If  the  summary  of  evidence  contains  any  testi- 
mony which  in  the  opinion  of  the  court-martial  officer  should  not  come  before 
tiie  court,  he  simply  blue-pencils  it  or  markn  it  out — that  portion  of  the  evldencii 
that  appears  to  be  Irrelevant  or  Immaterial? 

Judge  Gassel.  The  practice  Is  that  the  court-martial  or  staff  officer  ought  to 
strike  out  that  part  of  the  evidence  In  such  a  way  that  it  is  completely  obliter- 
ated. In  the  case  of  a  general  court-martial,  every  case  is  referred  to  the 
judge  advocate  general  t)efore  it  goes  to  trial.  In  these  cases  the  obllterntlon 
of  the  inadmissible  evidence  would  be  done  In  this  office.  General  courts- 
martial  are  always  referred  to  the  judge  advocate  general  before  trial 

Lieut.  Gol.  RiGBY.  Or  to  deputy? 

Judge  Gassei^  Outside  of  the  United  Kingdom,  always  In  practice  referred  to 
deputy.  In  the  United  Kingdom  the  regulations  specifically  require  that  the 
proceedings  should  be  refered  to  the  judge  advocate  general.  We  examine  the 
charge  and  evidence  and  advise  whether  legally  sufficient  to  try  on  the  charge, 
whether  the  charge  Is  In  order,  whether  laid  under  the  correct  section  of  the 
Army  act 

Lieut  Got  RiGBY.  Do  you  ever  have  occasion  to  advise  that  further  testimony 
oujrht  to  be  taken  on  any  case?    What  procedure  Is  followed? 

Judge  Gassel.  If  further  evidence  Is  available,  additional  summary  of  evi- 
dence would  be  taken  by  the  commanding  officer,  who  would  detail  the  same 
officer  to  take  the  additional  summary  who  had  already  taken  the  summary. 

Lieut.  Gol.  RiGBY.  The  accused  must  again  be  present  and  be  given  an  oppor- 
tunity to  cross-examine  those  wltneses? 

Judge  Gassel.  Exactly. 

Lieut.  Gol.  RiGBY.  In  practice  does  that  result  In  any  embarrassment  on  the 
part  of  the  Army  authorities;  too  much  delay;  any  disadvantage  of  that  kind? 

Judge  Gassel.  I  have  not  heard  of  any  complaints  on  that  score.  There  have 
been  one  or  two  cases  where  we  have  allowed  counsel  to  appear  at  the  summary 
where  there  has  been  a  complaint  of  the  cross-examination  of  the  time  It  has 
talten? 

Lieut  Gol.  RiOBY.  It  really  amounts  to  two  hearings  or  trials.  In  a  way? 

Judge  Gassel.  There  have  been  complaints  that  witnesses  have  to  go  twice, 
once  to  attend  before  the  commanding  officer  and  again  to  attend  at  the  trial. 
The  complaints  on  that  ground  have  been  chiefly  from  police  and  other  civilian 
witnesses. 

Lieut.  Gol.  RiGBY.  What  about  the  feeling  in  general — ^what  do  officers  think 
of  it— are  there  any  complaints  about  having  practically  two  trials? 

Judge  Gassel.  No  complaints  on  that  score  excepting  those  which  I  have  just 
referred  to  from  witnesses  about  having  to  attend  twice. 

Lieut.  Gol.  RiGBY.  The  commanding  officers  themselves,  so  far  as  you  know, 
do  not  feel  unduly  encumbered  by  the  necessity  of  having  all  that  care  taken — 
the  taking  of  the  summary? 
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Judge  Cassel.  They  generally  deputise'  their  adjutant.  A  case  comes  before 
a  commanding  officer  in  the  morning.  Before  he  begins  his  day*s  work.  He 
deputizes  the  adjutant,  and  the  adjutant  does  it  in  the  afternoon. 

Lieut.  Col.  RiGBT.  Does  it  result  in  delay  in  the  examination  or  the  investiga- 
tion? 

Judge  Casrel.  That  depends  on  the  commander  of  the  particular  units  con- 
cerned. With  efficient  units  I  do  not  think  it  does  lead  to  any  great  delay.  It 
is  analogous  in  a  way  to  civil  procedure  before  a  magistrate;  tiie  case  is  com- 
mitted to  trial  nnd  the  witnesses  have  to  come  again. 

Lieut  Col.  RiGBY.  Yes ;  practically  given  a  hearing  before  a  magistrate.  The 
objection  has  been  made  in  some  quarters  that  it  will  impose  undue  delay ;  that 
it  really  means  n  second  hearing — second  trial.  In  ordinary  military  cases  it 
would  appear  to  be  unnecessary.  Our  manual  requires  that  the  commanding 
officer  make  a  careful  investigation  and  leaves  it  to  his  discretion  as  to  how  the 
examination  should  be  made. 

Judge  Cassel.  I  think  that  documentary  evidence  should  be  very  largely 
allowed  at  the  summary  to  prove  facts  which  are  more  or  less  formal  in  their 
nature,  such  as  the  proof  of  arrest  by  a  policeman.  It  does  seem  to  me  unneces- 
sary that  you  have  to  bring  a  policeman  twice  to  give  evidence  upon  which  in 
ninety-eight  cases  out  of  a  hundred  there  is  no  cross-examination  at  all — no 
•dispute.  It  is  really  an  unnecessary  waste  of  that  man's  time,  and  a  waste  of 
the  people*s  money  in  bringing  him  twice  to  get  his  evidence.  In  proving  formal 
facts,  documentary  evidence  should  be  offered  largely  at  these  preliminary 
investigations.  In  fact,  it  Is  very  largely  used  because  if  the  accused  does  not 
ask  a  cross-examination  or  raise  any  objection  ot  it,  documentary  evidence  la 
in  fact  very  largely  accepted. 

Lieut.  Col.  RioBY.  This  circular  of  Aujju.st  1,  1918,  a**  to  field  general  courts, 
provides  for  that  kind  of  testlnionv,  not  necessarv  to  bring  such  witnesses  to 
testify. 

Judge  Cassel.  In  the  case  of  field  general  eourts-mnrtlal.  rules  as  to  pre- 
llralnnry  investigation  do  not  strictly  apply,  although  they  are  in  practice  ob- 
f»erved.  There  Is  greater  latitude  in  castas  of  field  general  courts-martial  than 
In  general  nnd  district  courts. 

Lieut  Col.  RioBY.  I  would  like  to  get  a  copy  of  that  circular  memorandum  of 
August  1.  In  practice  then  they  did  find  it  best  In  the  army  at  the  front  to 
carry  out  substantially  the  procedure  as  to  taking  a  summary? 

Judge  Cassel,  Documentary  evidence  was  more  largely  useii  than  It  would 
be  here. 

Lieut.  Col.  Rtciby.  From  your  experience,  was  it  an  essential  advantage  to 
the  acciLscHl  to  have  the  opportunity  to  confront  the  witnesses  and  crass  examine 
at  the  preliminary  hearing? 

Judge  Cassel.  Yes.  First,  advantage  in  the  preparation  of  the  defense; 
second,  not  infrequently  it  has  led  to  the  case  being  dismissed :  third,  very  often 
material  has  been  secured  to  cross  examine  at  the  trial  on  something  rhat  a 
witness  said  at  the  summary.  It  enables  the  commanding  officer  and  convening 
officer  to  decide  whether  the  case  ought  to  go  to  a  court-martial. 

Lieut.  Col.  RiGBY.  It  Is  for  that  purpose,  a  real  value. 

Judge  Cassel.  It  is. 

Lieut  Col.  RiGBY.  And  In  the  taking  of  this  summary  the  accused  is  not 
represented. 

Judge  Cassel.  He  is  not  strictly  represented  by  some  one  else;  he  is  there 
himself  But  the  preliminary  hearing  is  a  value  in  this  way,  the  accused  knows 
the  case  that  he  is  to  meet  at  the  trial. 

Lieut.  Col.  RiGBY.  And  there  are  no  disadvantages? 

Judge  Cassel.  Disadvantages — the  chief  one  is  having  to  bring  witnesses 
twice  to  be  examine<l.    To  a  certain  extent,  in  some  cases  that  may  cause  delay. 

Lieut  Col.  RiGBY.  That  is  what  I  was  thinking  of — the  question  of  delay? 

Judge  Cassel.  In  practice,  in  the  great  majority  of  cases  as  against  the  delay 
caused  in  some  ca.ses  you  have  a  considerable  number  of  cases  dismissed. 

Lieut  Col.  RiGBY.  It  works  very  well  with  your  plan  of  summary  disciplinar}' 
punishment.  Gives  the  commanding  offl(?er  a  summary  of  the  case  on  which 
to  exercise  his  power  of  award. 

Judge  Cassel.  Or  whether  to  dismiss  a  case,  refer  to  superior  authority  or 
send  to  court  martial.  I  think  it  would  be  very  difficult  for  a  commanding 
officer  to  deal  ^Ith  a  case  without  it. 

Lieut.  Col.  RiQBY.  The  alternative  plan — the  commanding  officer  in  a  mere 
Informal  way  to  have  the  officer  whom  he  detailed  to  get  the  summary,  examine 
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the  witnesses,  have  them  called  before  him  without  the  formality  of  confront! tiji? 
rhe  accased  with  them. 

Judge  Oassel.  If  that  procedure  were  adopted  it  would  be  very  difficult  for 
the  commanding  officer  to  exercise  any  powers  of  punishment.  You  must  give 
fhe  accused  the  opportunity  of  confronting  and  cross-exn mining  those  on 
wlwjse  evidence  he  will  be  convictetl.  If  you  do  away  with  the  necessity  of 
inving  opportunity  to  the  accused  to  cross-examine  witnesses  themselves,  we 
would  have  to  alter  our  system  of  summary  punishments.  The  present  system 
places  the  commanding  officer  in  a  position  to  handle  cases  in  any  of  the  ways 
I  liave  mentioned.  That  would  not  be  practical  in  any  system  where  the  ac- 
cused did  not  have  an  opportunity  to  cross-examine.  It  seems  to  me  hardly 
consistent  with  Justice  to  the  accused  to  say  that  a  commanding  officer  could 
Fiunish  him  summarily  without  giving  him  an  opportunity  of  being  present  at 
rhe  evidence  given  against  him. 

IJeut.  Col.  RiGBY.  That  may  be  why  the  preliminary  hearing  with  us  does 
not  give  much  power  to  the  commanding  officer. 

Judge  Cassel.  That  must  be  the  reason — the  two  things  hang  together  so 
closely. 

Lieut.  Col.  RiGBY.  largely  for  giving  the  commanding  officer  that  authority. 

Judge  Cassel.  Yes. 

T.ieut  Col.  RiGBY.  Aside  from  that,  in  other  words,  if  the  commanding  officer 
rlif]  not  have  that  power  of  summary  disciplinary  punishment,  would  you  think 
it  ^ise  to  have  a  summary  hearing  as  you  do?  Our  commanding  officers  have 
MJine  summary  powers 

Judge  Casbel.  Can  he  dismiss  cases? 

Lieut.  Col.  RiGBY.  Yes. 

Judge  Gassel.  I  still  think  it  would  be  of  value.  I  feel  it  to  be  contrary  to 
justice  to  take  evidence  and  not  to  give  the  accused  an  opportunity  of  being 
there. 

Ueut  Col.  RiGBY.  It  is  Interesting  to  get  your  point  of  view.  Because  of 
.vour  experience  and  practice  in  actually  carrying  it  on,  do  you  think  that 
consideration  would  forbear  any  objection  that  would  be  made  against  any 
encumbrance  or  delay  in  requiring  the  accused  to  be  confronte<l  with  the 
witnesses? 

Judge  Cassel.  Yes;  I  still  think  so.  But  in  that  case  it  would  be  very  ad- 
vantageous to  more  largely  allow  documentary  evidence  where  witnesses  were 
Ht  a  great  distance,  accepting  the  commanding  officer's  certificate  as  to  the 
sxeat  difficulty  in  obtaining  the  testimony  of  the  witnesses. 

Lieut,  Col.  RiGBY.  Do  you  suggest  to  allow  them  to  certify  as  to  the  diffinilty 
of  obtaining  witnesses,  and  that  n  written  statement  be  accepted,  to  prove 
formal  facts  not  under  dispute? 

Judge  Casseu  Yes. 

Lieut  Col.  RiGBY.  Would  you  have  any  personal  suggestions  as  to  changes 
tliat  should  be  made  if  we  decided  embodying  your  practice? 

Judge  Cassel.  With  regard  to  the  commanding  officer? 

Lieut  Col.  RiGBY.  The  preliminary  examination  and  the  commanding  officer's 
award.    They  usually  go  together. 

Judge  Cassei^  I  have  already  indicated  that.  I  should  more  largely  allow 
proof  of  formal  facts  by  documentary  evidence.  A  defect  In  our  system  Is  that 
there  is  no  power  to  comi)el  civil  witnesses  to  attend  at  the  preliminary  In- 
vestigation. I  think  that  ought  to  exist.  That  is  a  real  difficulty  at  present. 
That  could  be  Improved. 

Lieut.  (\»1.  RiGBY.  Would  you  advise  allowing  the  accused  to  have  a  "military 
friend"  or  a  counsel  to  advise  him  at  the  preliminary  examination,  if  he 
wanted  it? 

Judge  Cassel.  I  am  not  disposed  to  advise  that.  From  the  moment  that 
rou  do  it  you  would  have  to  have  a  prosecutor,  and  the  inquiry  would  take 
up  very  much  more  time  than  it  does  now.  You  would  probably  have  to  have 
another  officer  than  the  adjutant  to  take  the  summary.  We  do  not  want  to 
niake  It  an  encumbrance.    In  special  cases  counsel  has  been  allowed. 

Lieut  Col.  RioBY.  In  the  discretion  of  the  commanding  officer? 
Judge  Cassel.  In  the  discretion  of  the  convening  officer. 
Lieut  CoL  Rigby.  (reading  questionnaire) : 

"  (2)  How  far  convening  authorities  are,  in  fact,  governed  by  recommenda- 
tions of  law  officers  as  to  ordering  cases  to  trial."  -^ 
Judge  Cassel  (reading) : 
"(2)  On  legal  points,  e.  g.,  as  to  whether  the  acts  alleged  constitute  an 

offense  against  the  Army  act  or  whether  the  evidence  Is  sufficient  to  Justify 
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trial,  the  advice  of  a  qualified  officer  is  taken ;  but  questioos  of  difficulty  wouhl 
generally  be  referred  to  the  Judge  Advocate  General  or  bis  deputy,  who^w 
advice  is  almost  invariably  taken." 

Lieut.  Col.  RiQBY  (reading). 

"(3)  Summary  disciplinary  punishment." 

Judge  Cassex.  This  details  what  the  punishments  are  [readlngl : 

"(3)  A  commanding  officer  can  not  punish  an  officer  or  warrant  officer.  A 
general  officer  holding  a  general  court-martial  warrant  and  a  gwieral  officer 
commanding  in  chief  in  the  field,  and  any  officer  (not  under  the  rank  of  major 
general )  appointed  by  him  or  by  -the  Army  council  can  award  the  follo>vlnfr  to 
an  officer  below  field  rank : 

"Forfeiture  of  seniority  of  rank  (subject  to  right  of  accused  to  elect  trial 
by  genertl  court-martial.) 

"  Severe  reprimand  or  reprimand  (without  such  option  to  elect). 

"This  power  was  only  conferred  in  1919  by  the  annual  Army  act  of  that 
year." 

Lieut.  0)1.  RioBT.  That,  of  course,  as  you  stated  is  still  experimental.  What 
was  the  reason  for  that  enactment? 

Judge  Cassel.  I  will  give  the  reason,  for  Gen.  Childs  and  I  are  largely  Re- 
sponsible for  it.  We  had  a  great  many  general  courts-martial  taking  plac? 
for  comparatively  slight  offenses  by  officers ;  for  instance,  conduct  to  the  prejti- 
dice  of  good  order,  in  borrowing  money  from  soldiers  or  absence  for  a  few 
hours.  For  all  these  small  offences  the  "sledge-hammer  process  "  of  a  general 
court-martial  had  to  be  resorted  to.  All  the  ceremony  of  a  general  court-maninl 
had  to  be  gone  through  for  every  offense,  however  trivial.  The  period  of  nr- 
rest  awaiting  trial  by  general  court-martial  was,  in  some  cases,  in  my  judg- 
ment, itself  a  more  severe  punishment  than  the  offense  merited.  So  that  this 
conclusion  was  arrived  at,  that  some  more  summary'  procedure  ought  to  In? 
devised  in  dealing  with  these  comparatively  slight  offenses  by  officers.  This 
clause  is  the  outcome  of  our  deliberations  in  that  respect.  I  hope  that  it  will 
be  very  valuable  and  beneficial  to  oflScers.  You  can  not  pass  over  these  of- 
fenses if  they  are  occurring  frequently.  The  difficulty  with  us  was  that  pre- 
viously we  had  no  power  to  punish  officers  except  by  court-martial. 

Lieut.  Col.  RiGBY.  Was  a  formal  memorandum  submitted  proposing  that  en- 
actment? 

Judge  Cassei..  Yes,  I  think  so.  There  was  a  discussion  before  the  Army 
council.  I  can  remember  writing  some  minutes  on  it  myself;  Gen.  Childs  wrote 
some.    We  felt  no  doubt  about  its  advantages. 

Lieut.  Col.  RiGBY.  Wondering  If  we  might  have  a  copy  of  the  correspondence, 
any  form  of  correspondence  going  into  the  reasons  for  it.  That  is  a  thing  thai 
interests  us.  We  have  the  same  difficulty  in  having  to  deal  with  an  officer  hy 
general  court. 

Judge  Cassel.  I  do  not  think  there  would  be  any  memorandum  other  than 
what  I  have  stated.  I  have  stated  exactly  the  reasons.  I  should  have  jrou^ 
further  myself  If  I  could. 

Lieut.  c3ol.  RiOBY.  What  Is  your  opinion  and  present  advice  on  that  point? 

Judge  Cassel.  I  am  not  prepared,  without  further  consideration,  to  say  how 
much  further  this  could  be  carried. 

Lieut.  Col.  RiGBY.  Did  your  memorandum  recommend  further  power? 

Judge  Cassel.  No. 

Lieut.  Col.  RiGBY.  You  drafted  the  act? 

Judge  Cassel.  Parliamentary  counsel  drafted  the  act  but  It  was  submitted! 
to  me  for  approval. 

Lieut.  Col.  RiGBY-.  It  went  through  in  the  form  in  whlcli  you  advised. 

Judge  Cassel.  Yes,  substantially. 

Lieut.  Col.  RioBT.  Your  advice  would  have  been  for  arbitrary  power.  What 
I  ani  trying  to  get  at  It,  what  you  would  advise  us  to  do— our  problem  is  the 
same? 

Judge  Cassel.  I  would  carry  it  further,  but  I  am  not  prepared  to  famish  pre- 
cise limits  without  further  consideration. 

Lieut.  CJol.  RioBY.  Is  the  Army  Act  of  1919  available  in  printed  form? 

Judge  Cassel.  I  will  try  to  get  you  one  if  it  is  [continuing  readlngl : 

"A  noncommissioned  officer  may  be  severely  reprimanded,  reprimanded  <»r 
admonished;  also,  if  holding  *  acting*  or  *  lance*  rank,  may  be  ordered  to 
revert  to  his  permanent  rank. 

"  In  the  case  of  privates,  the  *  summary  *  punishments  awardable  by  a  com- 
manding officer  are:  Detention  up  to  28  days;  for  drunkenness  a  fine  not  ex- 
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ceeding  10/—,  in  addition  to  or  with  detention;  autiiorised  deductions  from 
pay  (e.  g.,  to  make  good  damages  done,  or  loss  of  arms  and  kit) ;  on  active 
service  oniy,  field  punishment  up  to  28  days;  on  active  service  only  (in  addi- 
tion to  or  without  any  other  punishment),  forfeiture  of  (Hrdinary  pay  up  to 
28  days. 

"The  following  minor  punislmients  may  also  be  awarded:  Confinement  to 
barracks  up  to  14  days;  extra  guards  or  plcquets;  admonition  (see  King's 
ReiBTuIations  493). 

'*If  the  commanding  ofiicer  is  not  of  field  rank,  his  powers  In  respect  of 
iletention  are  limited  to  7  days  (except  in  cases  of  absence). 

"A  company  (squadron  or  battery)  commander  can  award  normally:  Con- 
finement to  barracks  up  to  7  days ;  extra  guards  and  plcquets ;  fines  for  drunk- 
enness; he  can  deal  with  cases  of  absence,  which  entail  automatic  forfeiture 
of  pay ;  his  awards  can  be  reduced  by  the  commanding  officer ;  and,  if  he  has 
not  3  years'  service,  his  powers  may  be  limited  by  the  commanding  officer 
(see  King's  Regulations  501). 

"A  commanding  officer  must  give  a  soldier  the  option  of  claiming  a  trial 
by  court-martial  in  every  case  where  the  awdard  or  finding  involves  a  for- 
feiture f^  pay,  and  in  every  other  case  unless  he  awards  one  of  the  *  minor ' 
punishments  (Army  act  S.  46  (8)). 

"Subject  to  this  option,  a  commanding  officer  can  in  law  deal  Hummarily 
ulth  any  offense,  if  he  considers  that  his  powers  of  punishment  are  sufficient ; 
bnt  King's  Regulations  (Par.  487)  require  him  to  first  refer  certain  of  the 
more  serious  offenses  to  superior  authority  for  directions  as  to  whether  they 
5hall  be  dealt  with  summarily  or  whether  a  court-martial  shall  be  held." 

Lieut  Ck>l.  Right.  In  practice  does  a  man  usually  demand  a  court-martial; 
in  what  proportion  of  cases  does  he  demand  a  court-martial  ? 

Judge  Cassel.  Ab  a  rule  he  accepts  his  commanding  officer's  award  in  cases 
where  the  commanding  officer  himself  thinks  it  is  a  proper  case  to  deal  with. 

Ueut.  Col.  Rigby.  There  is  a  value,  do  you  believe,  in  giving  him  the  option 
to  (}«uand  a  court-martial?  For  instance,  under  the  French  system  no  such 
option  Is  given  to  him. 

Judge  Cassel.  I  think  there  is  a  value,  because  llie  commanding  officer  has 
necessarily  to  deal  with  cases  somewhat  hurriedly,  and  it  is  a  great  safeguard. 
There  are,  of  course,  some  commanding  officers  who  are  not  so  well  qualifieil  as 
others  to  deal  with  cases. 

Lieut  Col.  Rigby.  What  is  the  value  of  field  puuiKhment  which  you  have  and 
which  is  unkno>vn  to  our  practice? 

Judge  Cassel.  The  value  of  field  punishment  is  this :  On  active  service  you 
really  want  some  punishment  which  will  not  take  a  man  out  of  the  line  for  a 
long  period  or  necessitate  sending  others  with  him  out  of  the  line.  Long  periods 
of  imprLsonment  are  for  many  cases  not  suitable  punishments  when  on  active 
ser\ice.  Field  punishment  has  created  a  great  deal  of  discontent  on  two 
grounds  (1)  because  it  is  considered  to  be  degrading  to  the  soldier,  (2)  on  the 
ground  that  it  may  be  administered  with  such  varying  degrees  of  severity.  But 
it  is  difficult  to  find  any  other  punishment  to  take  its  place.  Long  imprisonment 
on  active  service  may  not  be  an  effective  deterrent.  A  man  who  does  not  want 
to  be  in  the  line  gets  a  long  term  of  imprisonment.  That  may  be  exactly  what 
he  wants,  and  it  necessitates  sending  other  soldiers  back  with  him.  Imprison- 
ment is  very  difficult  to  apply  when  troops  are  on  the  move  in  a  war  of  move- 
ment. In  a  war  of  movement  you  want  some  punishment  which  can  be  quickly 
applied  without  sending  a  nian  back  from  the  front,  but  if  some  punishment 
could  be  devised  other  than  field  punishment  which  would  be  effective,  then  let 
fiel^  punishment  go.  It  is  necessary  first  to  devise  some  other  punishment  to 
take  its  place.  Unless  this  was  done  It  might  be  that  the  death  penalty  would 
he  more  frequently  infilcted.  I  think  that  field  punishment  is  open  to  objection. 
Kut  at  present  no  effective  substitute  has  been  devised.  I  would  be  glad  to  see 
some  substitute  take  its  place,  something  that  does  not  involve  any  prolonged 
absence  from  the  fighting  line  Is,  I  think,  necessary.  [Referring  to  book.]  I 
have  here  the  report  of  a  select  committee  on  punishments  on  active  service. 
Very  glad  to  loan  it  to  you  to  read  and  make  such  extracts  from  it  as  you  like. 
This  committee  was  appointed  after  the  South  African  war,  and  contains  a  good 
many  records  about  punishments  awarded  during  the  South  African  war.  It 
may  interest  you. 
Lieut.  0)1.  Right.  It  will 
Judge  Cassel.  It  deals  particularly  with  the  question  of  field  punishments. 
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Lieut.  CJol.  RioBY  (luterrupting).  The  next  question. 

**  4.  Information  and  statistics  relating  to  the  impartial  Jud|;e  advocate  at- 
tache<l  to  a  general  court-martial  (iind  to  what  extent  in  practice  assigned  to 
district  court-martial)." 

Judge  Cassel  (reading)  : 

"4.  A  Judge  advocate  is  always  appointed  for  a  general  court-martial;  he  is 
generally  an  ollicer  with  legal  knowleilge,  but  may  be  a  cl>ilian." 

Lieut.  Col.  RiGBY.  If  a  civilian,  is  he  a  barrister  in  practice? 

Judge  Cassex.  Always.     [Continuing  reading:] 

"The  apiK>intnient  it\  the  Uniteil  Kingdom  in  made  by  the  Judge  advocate 
general ;  abroad,  by  the  general  ofllcer  commanding  in  chief.  A  judge  advocate 
Is  >«t  present  only  rarely  appointed  in  the  case  district  courts-martial.  So 
statistics  are  available." 

Lieut.  Col.  RiGBY.  What  rule  is  followed  in  the  appointment  of  court-martial 
ofllcers? 

Judge  Casseu  The  a<ljutant  genera r.s  oHlce  of  the  war  office  in  the  United 
Kingdom  have  frequently  consulted  the  Judge  advocate  general  as  to  whether 
an  ofllcer  concerneil  Is  a  fit  and  proper  person  to  be  appointed  as  a  court-martial 
oflicer,  but  the  actual  appointment  is  made^in  the  United  Kingdom  by  thea<lja- 
tant  general's  department  at  the  wai  oflice;  abroad,  by  the  adjutant  genertl'* 
branch  of  the  comniander  in  cliief's  headquarters,  upon  tlio  recommendation  of 
the  deputy  Judge  advocate  general.  I  think  abroad  they  always  consult  nv 
deputy  befonj  appointing. 

Lieut.  C-ol.  RiOBY.  Does  a  court-martial  oflUjer  have  direct  access  to  yoi 
or  to  your  deputy  abroad,  or  must  he  go  through  military  channels? 

Judge  Cassel.  Technically,  he  ought  to  go  through  military  channels,  hot 
I  have  on  occasions  had  direct  communication  with  court-martial  olficen 
but  technically  they  should  go  through  military  channels. 

Lieut.  Col.  RiGHY.  In  [»ractice  does  a  Judge  advocate  of  a  general  court-martial 
in  ruling  on  evidence  or  in  sununing  up  do  it  as  a  Judge,  as  though  his  niHiC 
shouhl  govern  with  the  court?  What  fonn  would  the  Judge  advocate  vm  li 
advising  the  court  that  such  and  such  evidence  was  not  admissible?  Hot 
far  does  he  govern  in  ruling  the  court:  how  far  advisory? 

Judge  Casskl.  In  actual  practice  his  a<lvlce  Is  almost  invariably  followal 
If  the  court  did  not  take  his  advice  it  would  be  a  serious  responsibility^,  and 
it  would  be  roi)orted  by  the  Jutlge  advocate  himself  to  the  convening  authority. 
The  judge  advocate  would  be  justified  In  that  case  to  inform  me  that  W« 
ruling  had  not  biKMi  followed  by  the  court.  T  would  take  that  into  acconnt 
in  reviewing  the  cast*  and  in  considering  whether  or  not  to  recommend 
confirnmtion  and  in  advising  whether  the  conviction  should  be  quashed. 
The  form  in  which  the  judges  advocate  sums  up  in  open  court  is  much  the 
same  as  that  In  which  a  judge  would  sum  up  to  a  Jury,  but  a  Judge  advocate's 
snnniiing  up  is  nnich  shorter  generally,  and  it  is  not  necessary  for  the 
judge  advocate  to  sum  up  at  all  if  the  court  and  the  Judge  advocate  agree 
that  a  summing  up  is  not  recpiired. 

Lieut.  Col.  RiGHY.  And  does  the  court  close  to  consider  his  advice? 

.Tudge  (^AssKL.  It  closes  on  points  of  importance. 

Lieut.  Col.  Rkjby.  And  the  court  almost  invariably  accept  the  ruling  of  the 
judge  advocate? 

.Ju<lge  (\\ssKL.  If  not  they  would  incur  a  very  grave  responsibility,  and 
the  judge  advocate  would  have  the  right,  as  he  is  my  representative  on  fte 
court,  to  Inform  nie  directly  that  his  advice  has  not  been  accepted.  It  ml^t 
lead  to  the  proceedings  being  not  confirmed  or  quashed. 

Lieut,  Col.  RiGBY.  Does  his  advice  and  summing  up  become  a  part  of.  the 
record  ? 

.Judge  Cassef..  Yes :  it  becomes  a  part  of  the  record  unless  both  the  court  and 
the  judge  advocate  think  it  unnecessary  to  record  it. 

Lieut.  Col.  RiGBY.  It  is  necessary  to  record  his  ruling  on  the  admissibility 
of  testimony? 

.Judge  Cassel.  It  is  necessary  to  record  the  decision  of  the  court,  but  ikH 
necessarily  the  ruling  of  the  Judge  a<lvocate. 

Lieut.  Col.  RiGBY.  In  practice  is  his  .summing  up  u.sually  recorded  or  not? 

Judge  (^vssEL.  It  is  usually  recorded  where  he  does  sum  up.  In  many  cases 
the  court  and  the  Judge  advocate  both  agree  that  a  summing  up  is  not 
ntH'essary. 

liieut.  Col.  RiGBY.  The  sumndng  up  and  ruling  by  the  Judge  advocate— 
whether  it  points  out  defects  in  the  record — whether  it  does  cause  an 'undue 
number  of  disapprovals  on  account  of  legal  questions  in  any  way? 
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C*A8SEL.  There  have  been  a  certain  number  of  appeals  against  the 
ip  of  the  Jwige  advocate  on  the  ground  that  there  was  misdirection 
r  of  law  in  them,  but  on  the  whole  the  number  of  cases  on  which  the 
igs  have  been  quashed  on  that  ground  have  not  been  numerous.  What 
r  in  dealing  with  questions  of  that  kind  is  really  the  substance  of  the 
vliether  the  court  has  in  fact  been  misled  on  the  matter  of  law  sub- 
i  the  summing  up  by  the  Judge  advocate.  If  I  come  to  that  conclusion 
Ider  that  a  miscarriage  of  justice  has  resulted,  I  would  advise  quash- 
proceedings.  The  fact  that  every  iwint  in  the  evidence  has  not  been 
out,  or  that  something  has  been  omitted  by  the  judge  advocate  would 

not  be  a  ground  for  quashing  or  not  confirming  proceedings,  provided 
no  reason  for  supposing  that  there  has  been  any  substantial  injustice. 
CJol.  RiGBY.  You  do  not  find  it  necessary  to  quash  a  large  number  of 
»use  of  what  you  have  stated? 

Cabsei^  Very  few  have  been  quashed  on  that  ground. 
Col.  UiGBY.  The  alternative  plan  as  to  summing  up  is  followed  in  your 
eral  courts,  where  a  specially  qualified  member  of  the  court  gives  ad- 
he  court  in  closed  session.    Between  the  two  plans,  what  are  the  dis- 
hes? 

Casskl.  There  is  a  good  deal  to  be  said  on  both  sides  of  the  questloih 
-e  advantages  and  disadvantages  in  both  alternatives.  My  opinion  on 
ie  Inclines  toward  the  judge  advocate  rather  than  the  special  member 
>urt.  A  judge  advocate  is  the  recognize<l  representative  of  the  judge 
'  general  with  a  definite  position  laid  do^vn  in  the  rules  of  procedure 
I  all  of  the  other  members  of  the  court  are  required  to  conform.  On 
e,  I  think  it  is  an  advantage  that  the  actual  finding  and  sentence  should 
of  regimental  officers  in  close  touch  with  regimental  life,  and  acquainted 

actual  conditions  of  fighting.  The  actual  findings  and  sentence  should 
J.  and  on  points  of  law  they  should  be  guided  by  a  legal  exi)ert. 

Col.  RiGRY.  One  proposal  that  has  been  given  us  Is  to  make  the  spe- 
lallfied  member  to  be  president  of  the  court.  What  would  your  thought 
at  be,  being  that  you  prefer  a  judge  advocate? 

Casskl.  I  lean  to  the  judge  advocate,  though  I  think  It  would  be  better 
ave  a  special  officer,  that  he  should  be  the  president  rather  than  an 

member. 

Col.  RioBY.  In  practice,  has  the  need  of  a  judge  advocate  on  district 
ariial  been  shown? 

Cassek  I  think  myself  they  should  be  appointed  more  frequently  on 
courts,  especially  on  cases  of  fraud  and  for  civil  offenses.  I  find  that 
I  of  courts-martial  which  most  frequently  have  to  be  quashed  on  legal 
are  district  courts-martial  for  the  trial  of  cases  of  stealing,  fraud,  and 
>n.ses  where  there  is  no  judge  advocate.    On  that  ground  I  am  i)ersona11y 

of  more  frequently  appointing  judge  advocates  on  district  courts.  I 
hlnk  you  want  them  on  every  district  court,  not  for  instance  for  ordl- 
les  of  absence  or  drunkenness. 

CV>1.  RiOBY.  What  would  be  your  views  as  to  how  It  should  be  deter- 
I  that  case;  what  cases  they  should  be  appointed  on? 

Cahakl.  By  the  convening  authority  acting  on  the  advice  of  his  staff 
r  court-martial  officer.  It  might  be  possible  to  lay  down  some  general 
ich  as  that  judge  advocates  should  usually  be  appointed  where  the 
«  one  of  fraud,  stealing,  or  some  other  civil  offense. 

Col.  RiOBY.  I  noticed  in  attending  some  of  your  district  courts,  In  the 
tf  the  summary  of  evidence  or  record  of  evidence,  the  president  does 
lire  the  recording  of  questions  and  answers  that  may  have  been  pro- 
I  cross-examination  by  the  accuseil,  which  the  president  has  ruled  out 
vant  or  Immaterial,  so  that  no  note  Is  made  of  the  fact  that  the  ques- 

asked  and  was  ruled  out.  Is  there  any  reason  for  the  protection  of  the 
that  a  legal  adviser  should  be  present?  Is  any  harm  done  the  accused 
here  be  carelessness  in  making  up  the  record? 

Casskl.  That  is  not  my  ground  for  thinking  it  desirable  to  more  fre- 
have  a  judge  advocate  on  districts  courts.  The  accused  is  entitled  to 
f  question  recorded  to  which  objection  is  put. 

Col.  RiGBY.  But  if  not  represented  by  counsel,  no  note  is  made  of  It 
lestlon   Is   ruled   out,   perhaps  properly   ruled   out,   but   no  record    is 

It. 

Casset^  a  record  ought  to  be  made. 

Col.  RioBY  (reading  next  question) : 
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**(.'>)  Till*  *  siKH'iuUy  (jiinlifiHl  ineiiilK»r'  of  the  Brtisli  general  field  court- 
martini — 

*'(«)  How  iimiiy  officers  are  reqiilrtnl  for  this  service? 

**ib)  From  what  (lepartnieiit  are  they  drawn? 

**(r)  By  whom  and  how  are  they  ehoflen? 

*'(f7)  Are  they  In  practice  require*!  to  have  legal  training? 

**(r)  What  qualifications  are  require<l  for  this  'specially  qnalitied  member'? 

'*(/)  How  many  courts  can  one  such  officer  conveniently  serve? 

'M/7)  Do  they  in  practice  sum  up  the  case  as  to  the  facts,  as  well  as  the  lav, 
like  the  ju<lge  advocate  of  the  British  general  court-martial? 

"(70  And,  if  so,  how  does  sucii  sumndug  up  (by  an  officer  who  is  himself  a 
meml>er  of  the  cfuirt  and  re<|uir(Hl  to  vote  as  one  of  the  merbers)  work  in 
jiractice? 

"( / )  How  nnich  deference  is  in  practice  imld  to  the  opinions  of  the  *  specially 
(iualitle<l  member'  of  the  <*ourt? 

"(A)  How  <loes  the  whole  system  actually  work  out?" 

Judge  Cassel  (reading): 

*'(5)  It  must  l>e  rememlienMl  that  the  *  s]HK*ially  qualltie<l  meuil>er '  of  a  field 
general  court-martial,  generally  calle<l  a  ccmrt-martlal  officer,  was  unknown 
i»efore,  and  in  the  early  stages  of  the  war.  The  first  <*ourt-inartial  officer* 
were  ap]x>lnteil  in  August,  1915." 

Lieut.  Col.  UiisBY  (interrupting).  Was  there  a  general  order  or  an  armjr 
council  letter? 

Judge  Cankkl.  No;  not  abroad.  At  home  there  were  army  council  Instrue- 
tions  some  time  alK>ut  Se]>tember,  1916,  but  abroa«l  It  was  done  experlmentallj 
at  tirst.  I  am  not  aware  that  there  was  any  actual  order  issued  on  tbe  sub- 
ject abroad,  but  I  will  have  inquiry  nm<le.  The  little  green  book  which  I  am 
going  to  give  you  has  in  It  a  reference  to  court-martial  officers  abroad.  [Con- 
tinuing reading:  I 

"('/)  The  giMieral  rule  was  to  have  one  attacheil  to  each  corps  of  not  more 
than  two  divisions.  If  there  were  more  than  two  divisions  In  the  corps,  there 
were  two  court-martial  offlct-rs.  In  addltl<m,  there  were  one  or  more  court- 
nuirtial  officers  attache<l  to  each  army.  There  were  s|)eciRl  appointments  for 
lines  of  conuuunication." 

There  would  be  a  court-ujartial  (»ffi<'er  at  cori»«  headcpmrters,  with  a  oorpi 
consisting  of  not  more  than  two  divisions,  but  if  there  were  more  tlian  tiro 
<li visions  in  llie  corps,  say  Ihret*  or  four  illvislons,  there  would  be  two  conit* 
martial  officei's  at  corps  headquarters.  The  court-martial  officers  attached  to 
the  army  would  be  at  the  army  headquarters.     [Continuing  reading:] 

"(&)Krom  the  army  as  a  whole,  in  which  a  great  many  barristers  and  so- 
licitors were  serving, 

"(c)  By  the  adjutant  general's  department,  after  inquiry  as  to  upi^icant'^f 
ability  and  professional  standing,  on  the  recommendation  of  t^e  judge  advo- 
cate gen(»ral  or  his  deputy. 

"(f/)    (<)  They  were  all  fully  qualifitMl  barristers  or  solicitors. 

•*(/)  The  answer  to  this  question  dei>ends  on  the  local  conditions  and  the 
length  and  <lifficulty  of  the  cases;  the  number  of  officers  referred  to  under  (a) 
wen*  found  sufficient  to  do  the  W(»rk  require^l." 

That  answers  your  question? 

Lieut.  Col.  liioBY.  These  court-nmrtial  officers  would  l>e  appointed  tO  mem- 
bership in  several  courts? 

Judge  Casski-.  He  wtiuhl  go  from  one  court  to  the  other.  One  would  sutftv 
f<ir  a  con>s  with  not  mon>  than  two  dirishms.     [Continuing  reading:! 

"  (//)  They  do  not  formally  sum  up  (either  on  fact  or  law)  in  open  court. 
When  the  court  retires,  they  give  their  views  both  on  law  and  on  fact." 

Lieut.  Col.  UiGHv   (interrupting).  That  is  not  made  |mrt  of  the  record. 

Judge  Casskl.  No;  nothing  which  is  not  in  <»i)en  court  is  recorded.  [Coft* 
tinning  reading:! 

**  (/*)  This  does  nor  arise. 

"  (I)  On  <|uestioi»s  of  law  their  opinhm  was  generally  followed;  on  a  qiw** 
tion  of  fact  it  had  considerable  weight,  though  not  S4)  nmch  as  on  qnestloDS 
of  law.  Hut  the  (»bUgation  of  secrei'y  imiM>se<l  by  the  oath  renders  It  dUBcult 
to  speak  with  certainty. 

•*  (A)  It  is  consldennl  that  the  system  has  in  the  emergency  worked  ex- 
tremely well.  There  is.  however,  a  difference  of  opinion  as  to  whether  it 
would  not  be  better  that  the  court-martial  officer  should  sit  either  as  Jadc^ 
advo<*ate  or  president,  and  not  merely  as  a  member  of  the  court'" 
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that  I  have  not  expressed  a  view  as  to  which  Is  best.  The  balance  of 
opinion  is,  as  I  have  already  stated,  on  the  whole  in  favor  of  Judge 
cate. 

eut.  Col.  RiOBY  (reading  from  questionnaire) : 

6)  What  have  been  the  results  in  practice  of  British  Army  Orders  110 
111  of  March  17,  1917  (analogous  to  General  Orders  Nos.  7  and  94,  U.  S. 

Department,  1918)? 
la)   Upon  what  considerations  were  these  British  orders  based? 

[b)  Just  how  tar  has  their  application  been  extended? 

(c)  How  uniformly  hove  the  recommendations  of  the  judge  advocate  gen- 
been  followed  by  confirming  authorities?  " 

uige  Cassel  (reading)  : 

(6>   Before  Army  Orders  110  and  111  of  1917,  in  the  United  Kingdom 

Judge  advocate  at  the  trial  forwarded  the  proceedings  of  general  courts- 

tial  <lirect  to  the  Judge  advocate  general. 

['nder  the  new  system  introduced  by  Army  Orders  110  and  111  the  pro- 

Inirs  in  such  cases,  instead  of  going  direct  to  the  Judge  advocate  general, 

;  to  him  through  the  convening  officer  who  adds  his  remarks  and  recom- 

dations. 

<1>    If   confirmation   by    His   Majesty   was   required   the   judge   advocate 

^ral    transmitte<l   them   to  the  secretary   of  state  for   submission   to   His 

esty. 

<2)    If  confirmation  by  His  Majesty  was  not  required  the  judge  advocate 

»ral  retumetl  them  with  his  advice  to  the  convening  officer  (who  was  also 

confirming  ofllcer)." 

hat  was  explaining  what  the  position  was  before.     Now  [continuing  read- 

I: 

ia)  The  object  of  the  Army  Orders  110  and  111  was  to  insure  that  the 
pe  advocate  general  in  reviewing  the  proceedings,  and  the  secretary  of 
e  for  war  or  air  tendering  the  advice  to  His  Majesty  should  have  before 
n  the  views  of  the  convening  officer. 

ib)  The  orders  extend  to  all  general  courts-martial  held  In  the  United 
gdom. 

ic)  Tlie  re<tMnmendatlons  of  the  judge  advocate  general  as  to  confirma- 
I  have  almost  invariably  been  followed." 

can  not  remember  a  case  as  to  confirmation  that  has  not  been  followed 
!e  I  have  been  Judge  advocate  general. 

Jeut.  Col.  RiGBY.  Referring  to  (6),  is  there  any  analagous  order  for  field 
eral  courts-martial — field  courts  at  home? 

udge  Cassel.  No:  It  only  deals  with  general  courts-martial  at  home. 
JeuL  Col.  RioRY.  We  will  come  to  quashing  later  on.     So,  In  speaking  of 
formity  in  following  your  recommendations  In  confirmation,  you  mean  now 
nmmendations  where  you  have  advised  confirmation  and  they  havo  followed 
I? 

udge  Cassel.  Yes;  confirmation  or  nonconflrmatlon.     I  have  been   trying 
recall  a  case  where  they  have  not  acted  on  my  advice  as  to  confirmation 
nonconfirmation.    With  regard  to  quashing,  I  will  come  to  that  later, 
iieut.  Cnl.  Rioirr  (reading  questionnaire)  : 

(J)  To  what  relative  extent  during  the  war  has  the  British  Army  made 

of  Its  several  disciplinary  agencies? 
(ffi  0«*nenil  <'ourts-martlal. 
ih\  I>I«trlrt  courts-martial. 
ip)  Field   general  courts-martial. 
I'/)  Sunmiar>'  disciplinary  punishment. 
<s>  What   about  the  length  and  severity  of  sentences  ilurlng  the  war  In 

British  Army  for — 
<«>  Military   offenses? 
ih)  Civil   offenses? 

(Jo  Statistics  for  the  punH)se8  of  throwing  light  on  all  of  the  above  ques- 
is.  and  others  that  may  arise,  as  to — 

to)  Total  number  of  court-martial  trials,  segregated  among  the  different 
rts-^ 

1.  General  courts-martial. 

2.  District  courts-martial. 

3.  Field  general  courts-martial. 

(6)  Annual  percentage  of  court-martial  trial  to  total  strength. 
ir)  Number   (ond  i>ercentage)   of  acquittals. 
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"('/)  Nuinbor  and  iKM'centagc  of  ciiMn^  reviewtnl,  diHapprovod,  luoditkHl.  eic. 
aiul  by  wliat  aKencios  (that  is,  <r<>nt1  ruling;  authority  (»r  recominendutlou  »i 
jiitlprt'  advocate*  jrcnoral,   or   otlM»r\\ise). 

"(10)  Xiind>er  and  ItMi^tli  of  KiMitences  f(»r  prinoii>al  ndlitary  offenses  ami 
principal  civil  ofTeni^eH;  collateil  and  Ud>ulnte<l  separately. 

*'(11)  Number  of  sentences  riHln<*iMl  in  severity  by  the  ctmtirtuinK  authoriljr 
or  on  tht>  nn'onnncndntlon  of  the  Juilge  adv(x*ate  i^neral — 

•*  1.  Classified  according:  to  the  character  of  the  offense;  and 

"  2.  With  tlKnres  as  to  the  a^^^re^ate  of  su<*h  reductions  and  the  perceiitap? 
of  such  rcHluctions  to  the  number  ami  length  of  original  sentences. 

'•,'5.  Classitled  to  show  separately  those  so  reduced  on  recouiniendatUm  of 
ju<lKe  advocate  ;;eneral. 

"(12)   iKMith  si'utences,   claKsitleil  as   to^ 

"1.  Offenses   for  which   ini[M»He<l. 

•'  2.  How  many  carrleil  Into  execution. 

"li.  Statistics  as  t<»  commutation. 

"(13)  Detention  barracks  stati.stli's:  Number  of  hucIi  sentences,  clawlfH 
as  to--- 

*'l.  (-haracter  of  oiTense  and  len^^th  of  m^ntemv. 

"2.  Kijjfures  as  to  the  restorati<m  of  men  to  duty. 

"  .S.  Numlier  of  mi'ii  who,  havinjr  s«'rve<l  detenti«m  barracks  sentent-es,  wen 
nj^ain  sentenced  to  tlu»  barracks,  or  to  severer  punishment. 

"(14)   Summary  dis<'i])linary  punishment  statistics. 

"  1.  Numl)er  and  character  of  sentences  and  for  wliat  kind  of  offenses. 

"  2.  Number  of  men  so  sentenced  a  second,  tlilrd,  or  more  times. 

**3.  Number  of  men  so  sentencetl  who  were  thereafter  sentenced  to  the 
deti»ntIoii   barracks  or  t(»  severer  imnishment." 

.JudjK*  '.'asski..  T1us*»  paragraphs  have  lH»cn  fn*ouped  together  in  luy  answvr; 

"(7),  (8),  (0),  (10),  (11).  (12),  (18).  and  (14).  All  the  statistics  «««• 
able  In  this  otHce  have  been  supplUnl.  Possibly  the  adjutant  general's  depart- 
ment may  be  able  to  supply  furtlier  information  as  to  strength  of  army,  deto- 
tion  barracks,  and  punishments.  Tliere  are  no  statistics  of  summary  punlsk- 
inents  by  commanding  olficers.  no  record  of  su<'h  ]>unlshments  reaches  the  ofllP» 
of  tlie  Judge  advocate  general." 

Our  statistics,  as  I  told  yon  before,  during  the  war  were  improvised.  Win* 
I  was  appointed  I  found  no  statistics  at  all,  so  imr  statistics  previous  to  my 
appointment  have  b<H»n  made  up  snbscNpiently  and  they  are  not  perlia|W  as  full 
as  we  should  like  them  to  be. 

Lieut.  Col.  ItrdiJY.  Thes<«  statistics  bave  Ikhmj  given  to  me  in  ct>nlideuce  antl 
not  to  be  subndttt^l  to  Congress. 

Judge  C.xssKi..  When  submitted  to  the  I^-itish  House  <»f  Commons,  I  uia>- ht^ 
able  to  authorize  you  to  submit  them  t<»  (Congress.  I  have  comnuinlcat«l  witb 
the  secn»tary  of  state.  I5ut  I  would  not  be  justified  in  authorizing  you  to  dis- 
close to  Congress  what  has  not  yet  bwn  made  public  in  our  own  house. 

Lieut.  Col.  IOohy.  Any  conclusions  we  may  draw  from  tliem — percentap»- 
that  you  may  tell  me.  For  instance,  1  liave  in  mind  the  perci»ntagc  of  your 
accpiittals  bef<)n»  the  war.  which  I  gather  from  exandnatlon  of  the  statlatlw 
Can  you  tell  me  anything  in  this  form — percentage  of  disapprovals  and  ac- 
quittals for  the  lairpose  of  comparison  with  our  own  in  times  of  peace,  I  couW 
make  up  a  little  table  of  conclu.sions  \\hlch  I  have  dravkii  and  submit  it  fo  you. 

Judge  Casski..  I  will  tell  you  what  1  will  do.  Subndt  It  to  me  ond  1  will 
submit  it  U*  the  wcretary  of  .state,  but  1  do  not  think  I  would  feel  justified  in 
authorizing  the  furnisbiiig  of  statistics  for  Congress  witliout  liaving  his  specW 
permission.  If  ytm  will  subndt  it  to  me,  1  will  submit  It  to  him,  and  If  1* 
assents  I  will  let  you  know. 

Lieut.  (^»1.  IlKiav.  The  next  question  is  (15). 

•'(ir>)    .\vernge  length  of  time  elapsed  lu»tween   tin'  offens**  and  final  dls«|Kwi- 

tlon  of  cases: 

"1.  By  summary  dis<nplinary  punishment. 

"2.  By  court s-nuirtial  fclassifit^l  so  far  as  possible  by  the  different  kinds  « 
courts-martial). 

"3.  Final  conlirmati<m  or  other  disiKislrion. 

Judge  Casskl  (reading): 

"(15)  1.  An  olTenst*  would  ordinarily  be  di8i>oseil  of  by  summary  paniau- 
ment  on  the  dav  following  arrest,  but  tliere  may  be  delay  owing  to  a  number 
ol  causes,  such'  as  difficulty  In  obtaining  evidence,  reference  to  supertor  to- 
thorlty.  etc." 


»» 
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I  will  take  nii  onlinary  case — a  soldier  commits  an  offense  this  afternoon, 
y  he  strikes  a  superior  officer ;  he  is  put  in  the  j^mrdliouse  this  afternoon ; 
I  a  rule,  he  jr«>e8  lieforf  the  (*omniandln}2:  officer  the  next  morning.  First.  I)e- 
re  the  company  commander,  as  I  explained.  The  company  commander  if  he 
^K>8e8  of  it  summarily  would  probably  do  so  that  morning.  If  it  goes  to  the 
»iunuinding  officer,  he  would  also  ordinarily  deal  with  it  this  morning;  that  is 
•  say,  the  morning  after  the  arrest  There  may,  however,  be  a  number  of 
«sons  which  cause  delay.     [Ck)ntinuing  reading:] 

•M2)   The  times  which  would  elapse  between  commission  of  the  oflFonse  and 
mtirniution  of  the  sentence  in  the  case  of  each  of  the  four  kinds  of  courts- 
iirtlal  if  every  step  were  taken  as  promptly  as  {>ossible  and  no  <lifficulty  arose 
I  conn€H!tion  with  the  obtaining  of  evidence  or  otherwise  are  shown  in  the 
ible  aimexe<l  to  the  evidence  of  the  Judge  advocate  general  before  the  commit- 
!e  on  pourts-martial.     (Appendix  III,  p.  27,  copy  attached.) 
*M3)   Nt»  statistics  as  to  the  actual  times  which  elapse  have  been  kept." 
That    table    (referring  to  book),  you  need   not  regard  as  confidential,   not 
rcat^Hl   as  confidential.    The  table  appears  marked  in  blue  pencil,  pnges  30 
nd   31.     That  table  really  does  give  you  the  information,  each  step,  every 
and  through  which  a  case  passes. 
Lieut.  Col.  UiGBY.  What  particularly  interests  us  is  how  long  it  takes  you  to 
un  a  case  througli.  taking  into  consideration  the  delay  that  you  do  lu^et? 

J\i<ige  Carreu  During  the  war,  delays  have  frequently  arisen  particularly 
lue  to  the  exigencies  of  the  war,  the  fact  that  officers  had  to  l)o  constantly  on 
he  move  or  had  other  more  important  work  to  be  attendtvl  t«>.  Disirit't  courts- 
nartial  do  not  cause  much  undue  delay  in  i)eace  time.  District  courts-mart  hi  I 
lught  to  Ih»  tried  within  a  fortnight  or  thereabouts  ami  from  inquiries  whl<*h 
!  have  made  I  think  that  before  the  war  that  period  was  not,  as  a  rule,  much  cx- 
•eede<I.  In  the  cjiw*  of  general  courts-martial  there  is  more  ilelay.  Thre«* 
ireeks.  1  think,  is  the  minimum  time  that  is  requisite,  hut  especially  diirin;: 
:he  war  there  have  been  very  long  delays. 

Lieut.  Col.  UiGBY.  Have  you  had  exi)erlence  during  tlu*  war  wlih  delays  in 
1  cast?  going  to  30  or  40  daj's? 

Judge  Cassel.  More  than  that,  I  am  sorry  to  say — oven  three,  four,  or  flv«» 
amnths  in  exceptional  cases.  I  have  made  It  a  rul(»  lo  scMid  in  to  the  war 
>ffl<?p  all  the  caw»s  where  I  think  there  has  l)e<»n  undue  ilelay.  Tlie  war  otlice 
Investigate  tlie  reasons  for  the  delay,  and  If  it  Is  n«>t  satisfactorily  a<-c<»niit(Ml 
lor.  the  offict»rs  concerned  hear  of  It.  We  have  constantly  ha<l  this  (|iicsrion 
jf  delay  under  our  notice  during  the  war.  If  an  accustMl  is  convicted,  th«' 
aenerarmle  Is  that  the  court  sh<»uld  take  the  delay«int(t  account  In  awarding' 
i«enten<-e,  but  that  only  holds  redrcs.<»es  to  hardships  where  there  is  a  convi<tion 
ur  If  the  sentence  admits  of  It.  If  the  accuse<i  Is  acquitte<l  or  if  the  i>roce(Hlin;rs 
p.re  not  conflrme<l,  or  if  a  light  sentence  Is  awarded,  it  Is  not  iMJssihle  to  remedy 
rhe  hanlship  In  that  way.  We  are  UM^etlm;  that  by  a  largiT  use  of  **  open  arrest," 
and  more  fre<iuently  releasing  the  accusetl  without  prejudice  to  his  trial:  in 
fiu-t  by  more  closely  approximating  to  the  practice  in  civil  conns  in  irraiitin;: 
hall  to  the  accused. 

IJent.  Col.  RiGRV.  That  is  a  thing  we  have  l)een  Interesttnl  in  and  have  ke]»t 
statist  Irs  for  several  years. 

Judsre  Caskki..  I  think  it  Is  ver>'  deslrahh',  and  wlien  wc  ;ret  hack  to  noniinl 
conditions  we  shall  certainly  keep  .««tatlsth*s  ourselves  as  to  the  ))criods  of 
■rrest  awaiting  trial. 

Llent.  CoL  Rigbt.  How  long  have  you  found  it  necessary  to  get  a  case  tlirou^'li 
this  office? 

Judge  <\\ssKL.  In  <*ases  lH»fore  trial  we  make  It  a  iwdnt  to  try  and  sen<l  the 
papers  Iwick  on  the  same  day;  if  not  |)ossIl>le,  within  4S  hours  after  their 
receipt.  That  Is  the  standanl  we  work  up  to;  to  have  them  passtnl  the  same 
day.  Any  case  Involving  liberty  Is  given  prec<Mlen<v  and  is  ih'alt  witl»  tirst : 
I  mean  If  the  liberty  of  the  soldier  would  \ye  afFe<'te<l  by  the  papers  being  kept 
here.  In  advising  before  trial,  we  return  pai)ers  generally  on  the  same  day: 
always  within  48  hours.  Of  course,  in  reviewing  proceetlings  it  takes  longer. 
The  accused  Is  already  under  8entenc«»  of  a  competent  t'ourt.  Wliere  w(»  par- 
ticularly make  a  point  of  expedition  Is  where  the  liberty  of  the  aceus<Hl  is  af- 
f«!fe*l,  ami  he  Is  not  yet  proven  gidlty.  Of  course,  asking  for  aildiiional  evi- 
fleiice  and  additional  Information  may  take  time. 

Lieut.  r4>].  KiGRY.  In  reviewing  cases,  how  long  d(»es  it  take? 

Judge  Casskl.  We  do  It  as  quickly  as  we  can — with  proc«»e<lings  <*<imini;  from 
•11  parts  of  the  world;  all  cases  are  reviewe<1  here  except  cases  tric^l  in  India. 
There  Is  a  separate  Judge  advocate  general  for  India.     Sometimes  we  get  a 
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very  Inr^rr  mmiher  por  week;  iluriiijj  tU**  war  as  many  as  2,iKKt  lu  a  week, 
and  wo  liavo  only  a  very  small  staff  of  oflicorK  to  deal  with  them.  Considerable 
«lelny  sonKMiiiios  takes  i)lac-e  l»efore  prociHslinKS  n»arh  lis.  This  was  e«|>eduliy 
the  <':ise  witli  iinMvedliifrs  from  Franco  while  heavy  tlpchtliip:  was  frolu?  on. 

IJout.  <'ol.  Ut(;hy.  Cases  of  death  sentences,  how  are  they  handletl?  In  what 
way  V 

Jndj^e  ''asski..  In  tlic  rnlttMl  Kin;;doni  not  a  sinjjie  iloath  sentence  on  us 
nllici-r  «)r  soldier  in  the  Hritish  Army  has  luM'n  cnrrieil  <uit  dnrinjr  the  war,  eitlier 
for  any  strictly  military  or  Un'  any  civH  offense. 

Lieut.  <'ol.  KioMV.  For  strictly  military  ortenst»s? 

.Tuiljre  <'asshi..  Hy  court-martial,  none  ai  all  in  the  Unite<l  Kinplom  ns  re- 
«arils  othoM's  or  soldiers  of  the  Hrltlsh  Army.  Ahmad  the  death  siniteniv  hu 
to  he  conlirmed  hy  the  cennnandor  in  cldef.  B€»fore  he  conflniis  the  proceeding 
he  has  tla»  advl<'«*  of  the  dejjuty  judjro  advocate  peneral.  who  can  alwaj'S  refer 
!•>  the  .jmljre  advocate  treneral  at  homo  if  there  Is  any  question  of  doubt  or 
dilliculty.  In  addition  to  that  the  conimander  in  chief  Ims  before  him  the  recom- 
memlailiais  of  the  connmuallnjr  otfl<vr  of  the  ncciiseil.  the  bri^de  commander, 
the  divisional  rommander,  the  corps  connnander,  and  tlie  army  oiuumaader  is 
t(»  whether  the  re<iulrements  of  dis<'ip1lne  are  such  tliat  tlie  sentence  slwuldlie 
carrhMl  out  or  wln'ther  clemency  should  he  extende<l. 

Lieut.  Col.   ItninY.  Are  thest*  nM*ommendationR  requireil? 

Judjre  Casskl.  Thoro  is  no  law  which  re(|Uires  it,  Imt  it  is  a  universal  prac- 
tice, oi'ders  have  Iummi  issued  that  tlH»sc»  reci^mnwndations  should  be  fonvtrded 
tn  ilie  commander  in  chief.  He  has  tla^si'  l)efore  him.  and  on  lej^al  questions  he 
lias  the  advice  of  the  jud^re  advocate  jroneral  or  his  deputy.  If  there  la  any 
question  .Ms  to  a  man's  mind  having;  Ihhmi  affected,  througli  shell  shook  or  in  aiqr 
other  way.  a  siHM'ial  exandmitifai  hy  medical  l>oard  is  oiilered. 

Lieut.  <'ol.  Ui(;hv.  Is  the  advice  of  the  deputy  Judge  advocate  general  1b 
wriiten  form  or  review V 

.hulp*  ('\ssKi..  It  takes  the  form  of  suhndttin^  the  proceeding  to  the  adjatant 
V'cueral  to  plare  tliem  hefore  the  <>iMumander  in  chief,  and  if  tlie  deputy  jndjse 
advocate  <;eneral  <'onslders  that  they  are  ';u  order,  his  minute  \voiild  merely  be 
^ul^mittrd  to  ihr  adjutant  p;en<M'al  to  place  hefore  the  commander  In  chiel  H 
he  has  irrounds  for  th'ukinji  that  the  prcMXHMllnps  should  not  be  confirmed,  lie 
wt»uld  ;:ivo  liis  reasons.  The  poslti«>n  of  the  deputy  judge  advocate  genenl 
1<  laid  down  in  our  field  service  rejjulations/  What  I  have  been  telling  yoo  b 
1  lie  iiracii<<*. 

Li<Mit.  <'•»!.  Uiiatv.  One  gther  (iuestl«»n:  Ho  >ou  review  procee<lings  aftemnnis 
in  r:ises  where  the  death  senteiu'<»s  are  carried  into  effect  ahroiid? 

.hnl^'e  Casski..  I  do:  hut  1  have  had  no  oc<'aslon  to  send  in  any  n d nut e  where 
the  sc»nlenc<'  has  aeiually  Imhmi  carried  out. 

Lieut.  <'<»!.  Uniav.  Where  the  aecused  is  at  honu'  you  review  a  death  ca« 
h(»fore  it   is  carried  into  I'Xtvution? 

.ludire  Casski..  Noi  a  sln;rle  death  S4'nt(Mice  has  l)een  awarded  at  home. 

Lieut.  (\t\.  Kicav.  Have  not  had  a  death  ^onton(.»e  at  home? 

.ludjre  Casskl.  Ni».  If  one  had  lK»en  awardecl  I  would  have  advised  on  it  be* 
fore  contirmation. 

Lieut.  Col.  Unan.  Your  recommendation  is  re<iulrt^l? 

.Fudjre  <\\ssKr .  No  death  sentence  at  home  would  l>e  <'arrie<l  into  effect  unle» 
personally  revieweil  l\v  me. 

Lieut.  i"n].  Ukmiy.  Have  you  any  thought  as  to  the  advisability  of  having tU 
dejith  sentenees  awarded  abroad  hoing  revlewo<l  at  home  before  being  canriei 
intti  <«ffectV 

Judjre  Casskl.  There  are  very  strong  reasons  against  it.  Suppose  In  WoO' 
iHiijiiaia  a  man  is  sontenccnl  to  death,  it  would  take  too  hmg  a  time  to  send  tlie 
ca^e  hack  ti»  Kngland.  Tlu'  esst»nce  of  a  death  penalty  is  to  carry  It  out  quickly. 
The  ijuirk  earryini^ont  of  a  death  piMialty  has  great  value,  especially  with  natlw 
troups,  to  i)revent  nniiiny  from  spreading.  If  every  death  sentence  had  to  be 
sent  hack  to  London  it  would  defeat  some  of  the  principal  objects  which  nw* 
sitate  the  awanllng  of  a  death  sentence.  I  shouUl  certainly  say  it  would  be  a 
gr«'jit  disailvantage  if  the  case  were  sent  to  London.  If  you  are  to  have  dittt 
sentences  at  all.  the  commander  in  chief  in  the  ticld  should  be  able  to  say  whetlNr 
it  should  he  carried  out.  He  has  alway.s  the  legjil  advice  of  the  d^uty  pn^ 
advo<at(»  general,  who  In  turn  can  refer  to  the  Judge  advocate  genenil  at  home 
in  any  case  of  iloubt  or  difliculty. 

Lieut.  Col.  Unaiv.  In  j^ractice  how  quickly  was  a  death  sentence  carried  Inti 
effect  abroad  V 
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Uhsel.  Que  case  in  the  early  part  of  the  war  a  «Ioath  soiitoiu*o  was 
It  within  three  days  after  arrest;  that  was  while  the  tr(>o|>8  wort^ 
»n  the  move.    A  certificate  of  urgenc>*  was  (clven  by  tho  nuivonlii); 
1  it  was  carrifHl  out  under  three  days, 
ol.  ItiGBY.  Case  W  misconduct  In  the  face  of  the  enemy? 
AssEx.  It  was.     It  occurred  duriii[i:  the  retreat  from  Mou.s.    The  d«Mith 
id  to  Ik?  8i>eedily  carrie<l  out.    The  evidence  was  ahsolutely  clear  be- 
ihadow  of  a  doubt.     Other  cases  where  It  is  ne<*essary  to  carry  out  th«* 
fen<v  very  (luickly  is  with  native  troops  to  prevent  a  mutiny  fr<»m 
For  troops  in  the  trenches  there  is  not  the  same  nect^sity  for 
u  and  lont^er  time  is  taken.     I  can  not  f^ve  you  an  exact  tifnin*. 
•ol.  UiuBY.  In  a  tceneral  way,  your  death  sentences  wi»n»  v<»ry  few? 
^AssEj^  Very  few,  considering  the  numlM»r  in  tlie  army  and  the  very 
?lr(.-nm»tanc€*s  of  the  lighting. 

*ol.  UiGBY.  In  a  general  way  are  you  able  to  WW  me  in  this  form  tli«' 
of  the  offenses  f«»r  wldch  most  of  the  s<*nt4Mices  were  iiniN>s4Ml? 
'ASSEU  Tlie  only  offenses  for  whi(!b  the  death  s<Mit<»nco  was  rarrbNi 
mutiny,  c<»war«llee.  desertion,  murder,  striking  and  using  violence  to 
iifficer,  willful  disobedience  of  lawful  command  of  suiMTior  ofllrer,  and 
.*ay  arms. 

'ol.  KioBY.  In  a  general  form  can  you  tell  nie  the  relative  proiKirllon 
1  these  offenses? 

'A^NKr.  The  great  bulk  of  them  were  for  dewTtlon  in  the  fji*-«»  of  the 
«^rtion  on  aetlve  service, 
'ol.  KiuBY.  Does  that  include  cowardly? 

ASSKL.  I.>e«ertion  on  ar-tive  MTvIee.  as  a  rule,  Involv<*M  ^owardl'ie  alH<». 
'  for  a  definite  iH.'rifMl  of  time  is  involve<i  it  Is  iikuhI  to  fniiiie  the 
one  of  desertion ;  where  there  Is  not  alisence  for  any  d«'ftnite  i^'rl'^l 
'  of  Ciiwaniif*  is  preferre*!. 

ol.  KUjav.  In  addition  X*»  the  inrtrtit  bulk  ^^)ll*^\^  vou  kiv  wmh  for  deM'r 
numlier.  what  projionion  for  *.•*»«  a nlir**'? 

ASSKi..  The  great  bulk  were  f«ir  desertion :  not  many  for  'rowardP-e. 
'^il,  UiftKY.  Any  funlier  iiiforiti^itiorj  aU/ut  'b***^  death  '-awtf  vou  f***-! 
e  me  at  this  time? 

A^»f:i-  I  di>  iKit  think  I  caiii  at  the  iifftitHfur. 

'oL  Kif«BY.  F^n'm  your  •ocjierif*'*'  lu  the  war,  vouA  you  ndvlM*  auy 
tlie  nieib'^*'!  '*f  handlin?  tbex^  '.r  a-  :o  f*jhtirzs*i>Xto:i .  *f,>  >*iifj!y^*'.ou9^ 

t  U"? 

\>^K.i.  No:  I  think  ij«»T-     T1*^  ol-j  *^•,^a:^r^?J'A  I  jj»%«-  *o  u.kK*-  .>  r*»J*»" 
r  tf"hara<rer.     It  i*  liii*:  Wij«,   •i**-  ^<fr\*^i  >  ,'..V*rz:j^i  .•.   >,   «^^.<?'' 
h:tt  be  ha-  1»^-!j  -^-l-Tefi'-*^i  *'f  'i'Btri  •.?   •:.<:  *fy^r.  >  \,'/jt^'*  V/  *f/:.Urr,. 
HiUld    al*-«  l«e  iJ.fnnirfri   Tht:    li«-  lat?    iLliWr    tr;>    .» *^'? •'Mr  • :.  •  .'/f .    K»  •    " 

"«iun««.'l  zioiv  Tiii«.h  •'•  :ii^  f"f.l'rv.  •-■?  *'*ri»'A*".'.^  I*    *••/»»  s   '•,*»-*»  "j 

aii-u.*^!  wl>i  i*  THt-a  ou  >.  'st'yK'je.  '-*'ic^  v,->*'  '>-»*!*  jr;>r.  \  # .  •*•.  ^ 
*ei«re-i«ii  Mm.  :f  ^^  "Bifc-^j**  •-■  '•^  .•■*';'»*'»i*-. •*?: 

'-•I.   UiGisT.  <J*p'tkI  fiifcnr*:.    '*r    I';    '"i*.*!*    -r  v    „«•:     ".^    -.v.*"    •  ^ ' 

Vi.  K:oEy.  .\-".?  rvbK.*:.  .:.  ?  •;-  •.•;»■  .  r    *  ••  i     /  «•    i-    '•■      .     . 

•A«*fri:::-  T'-  wvn:,'- 

*-»!.   Hicrr.  T'-   '^i*-   •^ctru  lo:   *  r-.u-"  ';      :.  *:  .^'    *       «•    . 
'A-.*r:-  I  -y  lyr  -iic  t*.;"   **   ■..••••     »   ■..- vw:.  •.      ..      .     .      '      - 
^«<fl.     Til*-  7**^'*^  '-*j>  '  *  •"  ••^  ■  '■■■-      •••■»»•  i  v  *.--.-.•     .J 

■■•r«l;LArl,i   :  d.  "m*  T  m  '  i    :i  »      **    •  i  ••*    #   -v.-    ■•-' 
oL  RaoiT.  f*'-'  -•  -■  1 1***"-!!**  V  k         .'•■»,»'  J  •     •■  •   .'    /.      ft     .■•''. 
iiT#-rt*aLr  *L'7  jiu***-.!*!^  ••?*»•••■   '•••  *;  ■  ;■/  c«'j'     .  »  »         •■  ..  # 

f<ir  ♦>«-»Tt-nr'i      T'lf^-    '_  »•*•;•    i.«r"     ■«    '^    '"^     4«k    '•■-*        •»--■..-.  .      .    ■ 


■« 


•  * 


»  t*»  t*  "f  "»i-.  J*-  I'  I.-      ''   »ii: 

H  f#ir  t»»^  Htf-*^}    till"     ••-■•••  -^    *  -  .        .   .' 

oL  iSNTT.    V  lOiK     'lit        :l  '»       ■  ■'       -  sf. 
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JiHl{;e  Tahsel.  I  make  n<»  diHtiiH'tion.  If  the  evidence  is  sufficient  to  warmnt 
the  (loath  iK^nnlty,  it  must  ultimately  rest  with  tlie  commander  in  chief  whether 
the  sentence?  should  l>e  carried  out  or  clemency  exercised,  and  if  it  Is  carried  out 
it  should  1m»  (lone  without  undue  delay.  , 

I4cut.  Col.  KiGBY  (reading  next  question)  : 

**  (16)  Ilesults  of  su.si)ension  of  sentence,  under  suspended-sentence  act- 
statistics  and  jrcncral  working  of  tlie  system." 

Judge  Casski.  (reading  from  liis  answers)  : 

**The  working  of  the  sus])ension  of  sentences  acts  has  been  most  henefidal 
(luring  war  tlnip  and  the  acts  have  fulfilled  the  purptw^es  for  which  they  were 
originally  iiassed.  They  havt;  given  many  a  soldier  the  OMwrtnnity  of  redeem- 
ing his  character  by  bravery  in  the  field.  They  have  prevented  men  whose 
s(n-vi(fes  wt»re  riHiuired  in  the  field  from  being  detailed  for  long  periods  in 
prison.  A  feature  in  connection  with  these  acts  which  has  given  rise  to  some 
dissatisfaction  Is  the  fact  that,  while  soldiers  who  had  committeed  compan- 
tively  slight  oiTenses  and  who  had  not  had  their  sentences  siisi)ended  liad  to 
serv(»  tluise  stjntences,  others  who  had  been  guilty  of  graver  crimes  and  wboliad 
their  punlsliinents  susptMuled  «»scape<i  all  punishment.  The  adjutant  general'* 
(lei)artment  would  hv  able  to  supply  further  information  on  fJiis  question.** 

This  (piestion  of  susp(*nsion  n^ally  does  not  come  under  my  department,  bnt 
under  the  jurisdiction  of  the  adjutant  general.  It  has  been  a  most  benefldal 
act :  it  has  saved  man}*  soldiers  fr(tm  Imprisonment.    There  is  one  week  point 

Lieut.  Col.  Hi(;hv.  Have  you  any  suggestions  as  to  any  changes? 

.Tnd>:e  <'AssKr„  Any  suggestion  T  would  nmke  Is  this:  The  court  might  Mwinl 
forfeiture  of  pay,  and  iniprisonnient  in  addition.  The  Imprlsiniment  could  then 
be  alone  supenihMl.  The  forfeiture  of  |my  would  still  stand,  so  tliat  the  siiil- 
<lier  woiihl  not  be  alt(»gether  witliout  punishment. 

Lieut.  Tol.  Ki(;hy    (rending  from  <|ue-tlonnalre>  : 

"(17)  An  op|M>rtunity  (such  as  was  afforded  Od.  1>unn.  of  tlie  I'niteil  Stnff* 
Army  In  1011)  of  visiting  detention  barracks  and  (»tlier  military  prisons,  anl 
statistics  as  to  the  length  of  sentences  and  chararter  of  offenses  for  wliich  Hip 
]>risoners  are  undergoing  confinement. 

"(IS)  An  opportunity  to  visit  and  nmke  stenographic  rei^orts  of  the  pro(W«!- 
iiigs  of  couris-niarlial  of  tln^  dlfTeM-eiit  clas^es — il.  (\  M.,  I>.  i\  M..  F.  O.  C.  U- 
nnd  to  procure  complete  copies  of  records  of  actmd  proi*€»e<lIngs  (with  the 
names  of  tlie  defendants  onillted.  of  fictitious  nanu^s  sub-stltuteil  if  deslraWf). 
.' uch  as  has  Ikmmi  furnishi^l  by  the  Fn^icb  authorities." 

.Tudg(»  (\\ssKi.   (RMiding)  : 

"(17)  (IS)  This  is  being  arranginl.  Further  statistics  as  to  sentencw  (MD 
possibly  b(»  suppli(Ml  by  the  adjutant  general's  department  of  the  war  offi« 
anil  the  authorities  at  the  detention  barrack*." 

Lbnit.  Col.  Ui(;bv.  We  bad  an  opportunity  to  vl.sit  Aldershot  and  got  in- 
formation tliere.  Very  interesting.  We  plan  to  visit  those  at  Perth  i»l 
Stirling  to-morrow:  (Jen.  (^hllds  has  nuule  arrangements  for  tlmt.  fReadinS 
from  (pu^stionnaire:! 

"(IJ))  Information  as  to  the  working  In  practice  of  the  judge  advocate  g«- 
eral's  ollice :  e.  g..  the  number  of  cases  passing  through  the  office  per  annim 
or  per  month.  dinMng  the  war:  the  l(»ngth  of  time  rwpdred  for  the  disporfUoo 
of  a  case  in  the  ottice:  the  routine  mtnlKul  of  handling  cases:  the  number  irf 
cas(»s  reconnnended  to  be  disapproved:  number  of  recommendations  to  clen 
eiicy  :  tlirnres  showinj:  how  unif(»nnly  recinnmendatlons  of  the  judge  advcate 
L'eneral  have  b(»en  followiM  by  military  authorities: 

"((/)  of  disa]i])rovai.  wholly  or  partially,  on  legal  grounds. 

''(h)   of  clemency." 

.ludgi'  c'asski.  (r(Miding)  : 

"(19)  The  work  of  the  judge  advocate  generars  office  consists  In  glYlngifr 
vlc(»  as  to  (»ourts-mnrtial  both  under  the  army  act  and  the  air  force  act  an* 
legal  advice  on  other  questions.  The  work  so  far  as  it  relates  to  coortfr 
martial  falls  under  four  main  heads:  (i)  Advice  before  trial;  (ii)  advice bt- 
fore  (ronftrnmtlfm :  (lit)  review  after  confirmation;  (Iv)  review  upon  appeal 

"As  to  (i)  :  In  the  T'nlttnl  Kingdom  the  convening  ofllicer  before  ordering  trilj 
subndts  the  charge  sheet  and  summary  of  evidence  in  all  general  courts-martiil 
<as<»s  and  in  all  district  courts-nmrtial  cases  where  fraud  Is  alleged  or  where M 
desires  advice.  Similar  duties  are  dischargetl  in  relation  to  courtwnartlil 
abroad  by  the  deputy  of  the  judge  advocate  general. 

"  In  such  cases  advice  Is  given  as  to  whether  the  evidence  is  admissible  •» 
suftlcient  to  support  the  charge  and  what  kind  of  further  evidence,  if  any,  I* 
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luired,  and  also  whether  the  charge  is  correctly  drawn  and  what  amendments 
d  additional  charges,  if  any.  are  necessary. 

'  The  judge  dvocate  general  himself  does  not  deal  with  cases  '  before  trial ' 
cept  to  lay  do^-n  general  principles,  nnd  it  is  a  cardinal  rule  of  the  office  that 
?  (tffii'ers  who  deal  with  cases  at  that  stage  should  not  deal  with  them  '  after 

&\:  " 

[  am  very  particular  on  that  point. 

'*As  to  (ii)  :  In  the  United  Kingdom  after  trial  and  before  continuation  the 
ocee<Iing8  are  forwarded  to  the  judge  advocate  general  in  all  general  court- 
irtial  ca.ses  and  in  any  other  cases  whero  the  confirming  authority  desires 
flee. 

"TheHe  are  dealt  with  by  the  judge  advocate  general  with  the  help  of  legal 
sistants.  Abroad  similar  duties  are  discharged  by  the  deputy  of  the  Judge 
Tocate  general  who  refers  to  the  Judge  advocate  general  In  London  in  cases 
doubt  or  difficulty. 

'•  If  the  procoeilings  require  confirmation  by  His  Majesty,  the  Judge  advocate 
neral  fom^-anls  them  to  the  secretary  of  state  with  his  opinion  embodied  in 
minute,  and  the  secretary  of  state  submits  them  to  His  Majesty.  In  other 
ies  he  returns  them  to  the  confirming  authority  with  his  advice. 
'*As  to  (ill)  :  All  proceedings  held  In  any  part  of  the  world  except  India  are 
ker  confirmation  forwarded  to  the  office  of  the  Judge  advocate  general  In 
ndon  for  review  and  custody.  For  India  there  Is  a  separate  Judge  advocate 
neral  who  reviews  proceedings  of  trials  held  there. 

"In  all  cases  sent  to  the  judge  advocate  general's  office  the  proceedings  are 
refull3'  reviewed  to  see  whether  the  charges  are  properly  franie<l,  whether  the 
idence  ju.»<tlfies  a  conviction  and  whether  the  proceedings  are  otherwise  legally 
onler.  If  the  pr<K*eedlngs  are  in  onler  they  are  filed.  If  not,  they  are  for- 
inle«l  to  the  secretary  of  state  for  war  or  the  secretary  of  state  for  air  or  the 
(jutant  general,  or  other  proper  authority,  a<lvislng  that  the  proireedings  should 
'  quaslied  or  that  such  other  action  should  l>e  taken  as  the  circumstances  of  the 
ae  may  require. 

"As  to  (iv)  :  It  is  open  to  any  person  cronvlcted  by  court-martial  to  i)etition 
is  Majesty  or  the  army  council,  or  air  council  at  any  time  against  his  convic- 
on  or  sentence,  and  persons  frequently  petition  more  than  once.  Such  petl- 
UDS  if  they  involve  any  legal  questions  are  referred  to  the  Judge  advocate  geii- 
■al  and  are  again  considered  by  him  in  the  light  of  any  further  facts  or  argu- 
ents  brought  forward  by  the  petitioner.  Advice  Is  then  given  to  the  secretary 
f  state  for  war  or  air  as  to  whether  there  Is  any  ground  for  interference. 
"It  must  l)e  clearly  understtKKl  that  the  Judge  advocate  general  is  nMicernetl 
iiy  with  the  legality  of  ciiuvicthms  ami  sentenc-es.  He  is  not  ctuuvniefl  with 
>oannien<luti(>ns  as  to  clemency  tiiough  he  (K'casionally  calls  attention  to 
•ntences  If  they  apiiear  unusually  severe.  His  rt»commendations  uiK>n  the 
gal  asjiei't  of  (»a.*«es  an*  almost  invariably  accepted  and  acte<l  upon.  The 
Kly  cases  in  whi<*li  this  lias  n<»t  been  done  is  when  the  attorney  general  has 
*en  c«>nsulte<i  and  has  talcen  a  different  view. 

••Cases  for  advice  1»efore  trial  and  bef«»rk»  (*<mfinnati(m  are,  so  far  as  clrcum- 
ances  permit,  dealt  with  and  dlspat<lKHi  fnnn  the  Judge  advocate  general's 
Bee  within  48  hours  of  reci»ipt  unless  they  niise  some  point  of  exwptlonal 

imralty. 

•H.'aHes  for  final  review  after  confirmati<m  ai-e  dealt  with  as  rapidly  as  possi- 
le ;  the  delay  is  seldom  more  than  three  days. 

"As  tlie  statistics  show,  nearly  a  quarter  of  a  milli<m  nmvictlons  were  re- 
lewe<l  In  the  office  during  the  war." 

Lieut.  Col.  Hkjby.  How  many  are  in  your  staiff? 

Judge  rAKHKr*  My  staff  n«»w  <tmslHts  <if  three  civilians,  including  tlie  registrar 
nd  nine  attacheii  officers.    I  had  more  l^efore  the  annistU-e. 

Lient.  <*ol.  UmBY.  How  many  tlien? 

Jadge  l^ASHBi-  IHiring  the  heavy  work  of  the  war,  I  had  14  or  15  attaclKNl 

IBfvni. 
Lieut,   i'ol.   KioBV.  With   that   small   staff  were  you   able  to  write  reviews, 

pinions  on  a  case,  or  did  you  simply  make  a  minute? 

Jmlgp  Tahsei^  I  am  guldeil  by  cIn-UHistan<'**s.  I  should  sen<l  In  a  full 
ilnate  If  i  thought  it  necessar>-.  We  have  to  distribute  the  work.  But  we 
ave  been  rather  stiorthande<l. 

Llent.  iV»I.  RioBY.  D<i  .vou  have  fixwl  rub's  to  distribute  the  w<»rk  among 
*rtionfi  of  the  staff? 


478  ESTABLISHMENT  OF   MILITABY  JUSTICE. 

Lieut.  Col.  RioBY  (interrupting).  The  next  question. 

**4,  Information  and  statistics  relating  to  tlie  impartial  judge  advocate  at- 
tached to  a  general  court-martial  (nnd  to  what  extent  in  practice  assigned  tn 
district  court-martial ) ." 

Judge  Cassel  (reading)  : 

"  4.  A  Judge  advocate  is  always  appointed  for  a  general  court-martial ;  he  i< 
generally  an  officer  with  legal  knowledge,  but  may  be  a  civilian." 

Lieut.  Col.  RiGBY.  If  a  civilian,  is  he  a  barrister  in  practice? 

Judge  Cassel.  Always.     [Continuing  reading  :1 

"The  appointment  lA  the  United  Kingdom  is  made  by  the  judge  advot-att" 
general ;  abroad,  by  the  general  officer  commanding  in  chief.  A  judge  advooatt 
is  Hf  present  only  rarely  appointed  in  the  case  district  courts-martial.  Ni- 
statistics  are  available.** 

Lieut.  Col.  RiGBY.  What  rule  Is  foi:owe<l  in  the  appointment  of  court-martial 
officers? 

Judge  Cassel.  The  adjutant  general's  office  of  the  war  office  in  the  Uuiteil 
Kingdom  have  frequently  consulted  the  judge  advocate  general  as  to  wheth«^r 
an  officer  concerned  is  a  fit  and  proper  i)erson  to  be  appointed  as  a  court-martial 
officer,  but  the  actual  appointment  is  made,  in  the  United  Kingdom  by  the  adju- 
tant general's  department  at  the  wai  office;  abroad,  by  the  adjutant  genenilV 
branch  of  the  commander  in  chiefs  headquarters,  upon  the  recommendation  of 
the  deputy  judge  advocate  general.  I  think  abroad  they  always  consult  my 
deputy  before  appointing. 

Lieut.  Col.  RiGBY.  Does  a  court-martial  officer  have  direct  access  to  you 
or  to  your  deputy  abroad,  or  must  he  go  through  military  channels? 

Judge  Cassel.  Technically,  he  ought  to  go  through  military  channels,  but 
I  have  on  occasions  had  direct  communication  with  court-martial  officers, 
but  technically  they  should  go  through  military  channels. 

Lieut.  Col.  RiGBY.  In  practice  does  a  judge  advocate  of  a  general  court-martial 
In  ruling  on  evidence  or  In  summing  up  do  It  as  a  judge,  as  though  his  ruling 
should  govern  with  the  court?  Whnt  form  would  the  judge  advocate  luse  in 
advising  the  court  that  such  and  such  evidence  was  not  admissible?  How 
far  does  he  govern  in  ruling  the  court;  how  far  advisory? 

Judge  Cassel.  In  actual  practice  his  advice  is  almost  invariably  followed. 
If  the  court  did  not  take  his  advice  It  would  be  a  serious  responsibility,  and 
it  would  be  reported  by  the  judge  advocate  himself  to  the  convening  authorltj*. 
The  judge  advocate  would  be  justified  in  that  case  to  inform  me  that  his 
ruling  had  not  been  followed  by  the  court.  I  would  take  that  Into  account 
in  reviewing  the  case  and  in  considering  whether  or  not  to  recommend 
confirmation  and  in  advising  whether  the  conviction  should  be  quashed. 
The  form  in  which  the  judge  advocate  sums  up  in  open  court  is  much  the 
same  as  that  in  which  a  judge  would  sum  up  to  a  jury,  but  a  judge  advocate's 
summing  up  Is  much  shorter  generally,  and  it  Is  not  necessary  for  the 
judge  advo<*ate  to  sum  up  at  all  if  the  court  and  the  judge  advocate  agree 
that  a  summing  up  is  not  required. 

Lieut.  Col.  RiGBY.  And  does  the  court  close  to  consider  his  advice? 

Judge  Cassel.  It  closes  on  points  of  importance. 

Lieut.  Col.  RiGBY.  And  the  court  almost  invariably  accept  the  ruling  of  the 
judge  advocate? 

Judge  Cassel.  If  not  they  would  incur  a  very  grave  responsibility,  and 
the  judge  advocate  would  have  the  right,  as  he  is  my  representative  on  the 
court,  to  Inform  me  directly  tliat  his  advice  has  not  been  accepted.  It  might 
lead  to  the  proceedings  being  not  confirmed  or  quashed. 

Lieut.  Col.  RiGBY.  Does  his  advice  and  summing  up  become  a  part  of.  the 
record? 

Judge  Cassel.  Yes ;  it  becomes  a  part  of  the  record  unless  both  the  court  and 
the  judge  advocate  think  it  unnecessary  to  record  it. 

Lieut.  Col.  RiOBY.  It  Is  necessary  to  record  his  ruling  on  the  admissibility 
of  testimony? 

Judge  Cassel.  It  Is  necessary  to  record  the  decision  of  the  court,  but  not 
necessarily  the  ruling  of  the  judge  advocate. 

Lieut.  Col.  RioBY.  In  practice  is  his  summing  up  usually  recorded  or  not? 

Judge  Cassel.  It  is  usually  recorded  where  he  does  sum  up.  In  many  casws 
the  court  and  the  judge  advocate  both  agree  that  a  summing  up  is  not 
necessary. 

Lieut.  Col.  RiGBY.  The  summing  up  and  ruling  by  the  judge  advocate— 
whether  it  points  out  defects  in  the  record — ^whether  it  does  cause  an 'undue 
number  of  disapprovals  on  account  of  legal  questions  in  any  way? 
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Judge  Cassel.  There  have  been  a  certain  number  of  appeals  against  the 
Sliming  up  of  the  judge  advocate  on  the  ground  that  there  was  misdirection 
and  error  of  law  in  them,  but  on  the  whole  the  number  of  cases  on  which  the 
proceedings  have  been  quashed  on  that  ground  have  not  been  numerous.  What 
I  consider  in  dealing  with  questions  of  that  kind  is  really  the  substance  of  the 
matter,  whether  the  court  has  in  fact  been  misled  on  the  matter  of  law  sub- 
mitted in  the  summing  up  by  the  judge  advocate.  If  I  come  to  that  conclusion 
and  consider  that  a  miscarriage  of  justice  has  resulted,  I  would  advise  quash- 
ing the  proceedings.  The  fact  that  every  point  in  the  evidence  has  not  been 
brought  out  or  that  something  has  been  omitted  by  the  judge  advocate  would 
certainly  not  be  a  ground  for  quashing  or  not  confirming  proceedings,  provided 
there  is  no  reason  for  supposing  that  there  has  been  any  substantial  injustice. 

Lieut.  Col.  RiGBT.  You  do  not  find  it  necessary  to  quash  a  large  number  of 
cases  because  of  what  you  have  stated? 

Judge  Casseu  Very  few  have  been  quashed  on  that  ground. 

Lieut.  Col.  RioBY.  The  alternative  plan  as  to  summing  up  is  followed  in  your 
field  general  courts,  where  a  specially  qualified  member  of  the  court  gives  ad- 
vice to  the  court  in  closed  session.  Between  the  two  plans,  what  are  the  dis- 
advantages? 

Judge  Cassel.  There  is  a  good  deal  to  be  said  on  both  sides  of  the  question. 
There  are  advantages  and  disadvantages  in  both  alternatives.  My  opinion  on 
the  whole  inclines  toward  the  judge  advocate  rather  than  the  special  member 
of  the  court.  A  judge  advocate  Is  the  recognized  representative  of  the  judge 
advocate  general  with  a  definite  position  laid  down  In  tlie  rules  of  procedure 
to  which  all  of  the  other  members  of  the  court  are  required  to  conform.  On 
the  whole,  I  think  it  is  an  advantage  that  the  actual  finding  and  sentence  should 
be  those  of  regimental  oflflcers  In  close  touch  with  regimental  life,  and  acquainted 
with  the  actual  conditions  of  fighting.  The  actual  findings  and  sentence  should 
be  theirs,  and  on  points  of  law  they  should  be  guided  by  a  legal  expert. 

Lieut.  Col.  RioBY.  One  proposal  that  has  been  given  us  is  to  make  the  spe- 
cially qualified  member  to  be  president  of  the  court.  What  would  your  thought 
about  that  be,  being  that  you  prefer  a  judge  advocate? 

Judge  Casseu  I  lean  to  the  judge  advocate,  though  I  think  it  would  be  better 
if  you  have  a  special  ofilcer,  that  he  should  be  the  president  rather  than  an 
ordinary  member. 

Lieut.  Col.  RioBY.  In  practice,  has  the  need  of  a  judge  advocate  on  district 
courts-martial  been  shown? 

Judge  Cassel.  I  think  myself  they  should  be  appointed  more  frequently  on 
dirtrict  courts,  especially  on  cases  of  fraud  and  for  civil  offenses.  I  find  that 
the  class  of  courts-martial  which  most  frequently  have  to  be  quashed  on  legal 
grounds  are  district  courts-martial  for  the  trial  of  cases  of  stealing,  fraud,  and 
civil  offenses  where  there  Is  no  judge  advocate.  On  that  ground  I  am  personally 
in  favor  of  more  frequently  appointing  judge  advocates  on  district  courts.  I 
do  not  think  you  want  them  on  every  district  court,  not  for  instance  for  ordi- 
nary cases  of  absence  or  drunkenness. 

Lieut  Col.  RiGBY.  What  would  be  your  views  as  to  how  it  should  be  deter- 
mined In  that  case;  what  cases  they  should  be  appointed  on? 

Judge  Cassel.  By  the  convening  authority  acting  on  the  advice  of  his  staff 
officer  or  court-martial  ofiicer.  It  might  be  possible  to  lay  down  some  general 
rules,  such  as  that  judge  advocates  should  usually  be  appointed  where  the 
charge  Is  one  of  fraud,  stealing,  or  some  other  civil  offense. 

Lieut.  Col.  Rtgby.  I  noticed  In  attending  some  of  your  district  courts,  In  the 
taking  of  the  irammary  of  evidence  or  record  of  evidence,  the  president  does 
not  require  the  recording  of  questions  and  answers  that  may  have  been  pro- 
posed on  cross-examination  by  the  accused,  which  the  president  has  ruled  out 
as  Irrelevant  or  Immaterial,  so  that  no  note  Is  made  of  the  fact  that  the  ques- 
tion was  aaked  and  was  ruled  out  Is  there  any  reason  for  the  protection  of  the 
accused  that  a  legal  adviser  should  be  present?  Is  any  harm  done  the  accused 
should  there  be  carelessness  In  making  up  the  record? 

Judge  Cassel.  That  is  not  my  ground  for  thinking  It  desirable  to  more  fre- 
quaitly  have  a  judge  advocate  on  districts  courts.  The  accused  Is  entitled  to 
have  any  question  recorded  to  which  objection  Is  put. 

Lieut  Ck>L  Rigby.  But  If  not  represented  by  counsel,  no  note  Is  made  of  It 
That  question  Is  ruled  out,  perhaps  proi)erly  ruled  out,  but  no  record  Is 
made  of  it. 

Judge  Cassel.  A  record  ought  to  be  made.  '  '  '  .    :       .    : 

Lieut.  Col.  Rioby  (reading  next  question) : 
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**(i5)  The  'specially  qualified  member'  of  the  Brtish  general  field  court- 
martial — 
*•(«)  How  many  officers  are  required  for  this  service? 
'*(6)  From  what  department  are  they  drawn? 

*'(c)  By  whom  and  how  are  they  chosen? 

"(d)  Are  they  in  practice  required  to  have  legal  training? 

*'ie)  What  qualifications  are  required  for  this  *  specially  qualified  member*? 

"(/)  How  many  courts  can  one  such  officer  conveniently  serve? 

''{g)  Do  they  in  practice  sum  up  the  case  as  to  the  facts,  as  well  as  the  law, 
like  the  Judge  advocate  of  the  British  general  court-martial? 

**(h)  And,  if  so,  how  does  such  summing  up  (by  an  officer  who  is  himself  a 
men]|>er  of  the  court  and  required  to  vote  as  one  of  the  merbers)  work  in 
practice? 

"(f)  How  much  deference  is  in  practice  paid  to  the  opinions  of  the  '  ^)ecially 
qualified  member*  of  the  court? 

**ik)  How  does  the  whole  system  actually  work  out?" 

Judge  Cassel  (reading)  : 

"(5)  It  must  be  remembered  that  the  '  specially  qualified  member '  of  a  field 
general  court-martial,  generally  called  a  court-martial  officer,  was  unknown 
before,  and  in  the  early  stages  of  the  war.  The  first  court-martial  officers 
were  appointed  in  August,  1915." 

Lieut.  Col.  KiCfBY  (interrupting).  Was  there  a  general  order  or  an  army 
council  letter? 

Judge  Cassel.  No;  not  abroad.  At  home  there  were  army  council  instruc- 
tions some  time  about  September,  1916,  but  abroad  it  was  done  experimentally 
at  first.  I  am  not  aware  that  there  was  any  actual  order  issued  on  the  sub- 
ject abroad,  but  I  will  have  inquiry  made.  The  little  green  book  w^hich  I  ani 
going  to  give  you  has  in  It  a  reference  to  court-martial  officers  abroad.  [Con- 
tinuing reading:] 

*•(«)  The  general  rule  was  to  have  oih»  attached  to  each  corps  of  not  more 
than  two  divisions.  If  there  were  more  than  two  divisions  in  the  corps,  there 
were  two  court-martial  officc-rs.  In  addition,  there  were  one  or  more  court- 
martial  officers  attached  to  each  anny.  There  were  8|)ecial  appointments  for 
lines  of  communication." 

There  would  be  a  court-martial  officer  at  corps  headquarters,  with  a  corps 
consisting  of  not  more  than  two  divisions,  but  if  there  were  more  than  two 
divisions  in  the  cori>s,  say  three  or  four  divisions,  there  would  be  two  court- 
martial  officers  at  corps  headquarters.  The  court-martial  officers  attached  to 
the  army  would  be  at  the  army  headquarters.     [Continuing  reading:] 

"(&)From  the  army  as  a  whole,  in  which  a  great  many  barristers  and  so- 
licitors were  serving. 

"(c)  By  the  adjutant  general's  department,  after  inquiry  as  to  ap[dicantV 
ability  and  professional  standing,  on  the  recommendation  of  t^e  judge  advo- 
cate general  or  his  deputy. 

**id)   (e)  They  were  all  fully  qualified  barristers  or  solicitors. 

'*(/)  The  answer  to  this  question  depends  on  the  local  conditions  and  the 
length  and  difficulty  of  the  cases;  the  number  of  officers  referred  to  under  (a) 
were  found  sufficient  to  do  the  work  required." 

That  answers  your  question? 

Lieut.  Col.  RioBY.  These  court-martial  officers  would  be  appointed  to  mem- 
bership in  several  courts? 

Judge  Cassei..  He  would  go  frtMn  one  court  to  the  other.  One  would  suffice 
for  a  corps  with  not  more  than  two  divisions.     [Continuing  reading:] 

"  ((/)  They  do  not  formally  sum  up  (either  on  fact  or  law)  in  open  court. 
When  the  court  retires,  they  give  their  views  both  on  law  and  on  fact" 

Lieut.  Col.  RiGBY  (interrupting).  That  is  not  made  part  of  the  record. 

Judge  Cassel.  No;  nothing  which  is  not  in  open  court  Is  recorded.  [Con- 
tinning  reading:! 

"  (h)  This  does  not  arise. 

"  (*)  On  questions  of  law  their  opinion  was  generally  followed ;  on  a  ques- 
tion of  fact  it  had  considerable  weight,  though  not  so  much  as  on  questions 
of  law.  But  the  obligation  of  secrecy  imposed  by  the  oath  renders  It  difficult 
to  speak  with  certainty. 

"  (fc)  It  is  considered  tlmt  the  system  has  in  the  emergency  worked  ex- 
tremely well.  There  is,  however,  a  diflPerence  of  opinion  as  to  whether  it 
would  not  be  better  that  the  court-martial  officer  should  alt  ^ther  as  Judge 
advocate  or  president,  and  not  merely  as  a  member  of  the  court' 
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In  that  I  have  not  expressed  a  view  as  to  which  is  best  The  balance  of 
my  opinion  is,  as  I  have  already  stated,  on  the  whole  in  favor  of  Judge 
advocate 

Lieut  Ck>l.  Rigbt  (reading  from  questionnaire) : 

"  (6)  What  have  been  the  results  In  practice  of  British  Anny  Orders  110 
and  111  of  March  17,  1917  (analagous  to  General  Orders  Nos.  7  and  94,  U.  S. 
War  D^jartment,  1918)  ? 

"  (a)  Upon  what  considerations  were  these  British  orders  based? 

"  (h)  Just  how  ttLT  has  their  application  been  extended? 

'*  (o)  How  uniformly  have  the  recommendations  of  the  judge  advocate  gen- 
eral been  followed  by  confirming  authorities?" 

Jndze  OassezTj  fre&dln&r)  * 

"  (6)  Before  Army  Orders  110  and  111  of  1917,  in  the  United  Kingdom 
tlie  judge  advocate  at  the  trial  forwarded  the  proceedings  of  general  courts- 
martial  direct  to  the  judge  advocate  general. 

**  Under  the  new  system  introduced  by  Army  Orders  110  and  111  the  pro- 
ceedings in  such  cases,  instead  of  going  direct  to  the  judge  advocate  general, 
pass  to  him  through  the  convening  officer  who  adds  his  remarks  and  recom- 
mendations. 

•'  (1)  If  confirmation  by  His  Majesty  was  required  the  judge  advocate 
ffeneral  transmitted  them  to  the  secretary  of  state  for  submission  to  His 
Majesty. 

*m2)  If  confirmation  by  His  Majesty  was  not  required  the  judge  advocate 
general  returned  them  with  his  advice  to  the  convening  officer  (who  was  also 
the  confirming  officer)." 

That  was  explaining  what  the  position  was  before.  Now  [continuing  read- 
ing]: 

"  (a)  The  object  of  the  Army  Orders  110  and  111  was  to  insure  that  the 
judge  advocate  general  in  reviewing  the  proceedings,  and  the  secretary  of 
5«tate  for  war  or  air  tendering  the  advice  to  His  Majesty  should  have  before 
them  the  views  of  the  convening  officer. 

"  (5)  The  orders  extend  to  all  general  courts-martial  held  in  the  United 
Kingdom. 

"(c)  The  recommendations  of  the  judge  advocate  general  as  to  confirma- 
tion have  almost  invariably  been  followed." 

I  can  not  remember  a  case  as  to  confirmation  that  has  not  been  followed 
since  I  have  been  judge  advocate  general. 

Lieut  Col.  RioBY.  Referring  to  (6),  is  there  any  analagous  order  for  field 
general  courts-martial — field  courts  at  home? 

Judge  Cassex.  No;  it  only  deals  with  general  courts-martial  at  home. 

Lieut  Col.  Rtoby.  We  will  come  to  quashing  later  on.  So,  in  speaking  of 
uniformity  in  following  your  recommendations  in  confirmation,  you  mean  now 
recommendirtions  where  you  have  advised  confirmation  and  they  have  followed 
you? 

Judge  Cabsel.  Yes;  confirmation  or  nonconflrmation.  I  have  been  trying 
to  recall  a  case  where  they  have  not  acted  on  my  advice  as  to  confirmation 
or  nonconfirmation.    With  regard  to  quashing,  I  will  come  to  that  later. 

Lieut  Cbl.  Riobt  (reading  questionnaire) : 

"  (7)  To  what  relative  extent  during  the  war  has  the  British  Army  made 
nse  of  its  several  disciplinary  agencies? 

"(a)  General  courts-martial. 

*M?/)  District  courts-martial. 

*'ir)  Field  general  courts-martial. 

'•(</)  Summary  disciplinary  punishment 

"(8)  What  about  the  length  and  severity  of  sentences  during  the  war  In 
the  British  Army  for — 

*•(«)  Military   offenses? 

"Ci)  Civil  offenses? 

"(9)  Statistics  for  the  purposes  of  throwing  light  on  all  of  the  above  ques- 
tions, and  others  that  may  arise,  as  to — 

"(a)  Total  number  of  court-martial  trials,  segregated  among  the  different 
courts-=~ 

"1.  General  courts-martlaL 

**2.  District  courts-martial. 

"3.  Field  general  courts-martial. 

**(5)  Annual  percentage  of  court-martial  trial  to  total  strength. 

"(c)  Number   (and  percentage)   of  acquittals. 
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**id)  Number  and  iiercentag^  of  c*u»e8  reviewed,  ditiapproved,  modified.  etc~ 
and  by  what  agencies  (that  in,  confiiming  authority  or  recommendati<m  (»f 
judge  advocate  general,  or  otherwise). 

**(10)  Number  and  length  of  sentences  for  principal  military  offenses  an«l 
principal  civil  offenses;  collated  and  tabulated  separately. 

"(11)  Number  of  sentences  reduced  in  severity  by  the  conflni^iug  authority 
or  on  the  recommendati(m  of  the  Judge  advocate  general — 

'*  1.  Classifled  according  to  the  character  of  the  offense ;  and 

*•  2.  With  figures  as  to  the  aggregate  of  such  reductions  and  the  percenlagi' 
of  such  reductions  to  the  number  ami  length  of  original  sentences. 

**  3.  Classified  to  show  separately  those  so  reduced  on  recommendation  of 
Judge  advocate  general. 

•*(12)  Death  sentences,  classified  as  to — 

**  1.  Offenses  for  which  imposed. 

**2.  How  many  carried  into  execution. 

"3.  Statistics  as  to  commutation. 

"(13)  Detention  barracks  statistics:  Number  of  such  sentences,  classlfi»tl 
as  to — 

1.  Character  of  offense  and  length  of  sentence. 

2.  Figures  as  to  the  restoration  of  men  to  duty. 

"3.  Number  of  men  who,  having  served  detention  barracks  sentem^es.  wen 
again  sentenced  to  the  barracks,  or  to  severer  punishment. 

"(14)   Summary  disciplinary  punishment  statistics. 

"  1.  Number  and  character  of  sentences  and  for  what  kind  of  offenses, 

"  2.  Number  of  men  so  sentenced  a  second,  third,  or  more  times. 

"8.  Number  of  men  so  sentenced  who  were  thereafter  sentenced  to  th«» 
detention  barracks  or  to  severer  punishment" 

Judge  Cassel.  These  paragraphs  have  been  grouped  together  in  my  answer: 

"(7),  (8).  (9),  (10),  (11),  (12),  (13),  and  (14).  All  the  statistics  avail 
able  in  this  office  have  been  supplied.  Possibly  the  adjutant  general's  depart- 
ment may  be  able  to  supply  further  information  as  to  strength  of  army,  deten- 
tion barracks,  and  punishments.  There  are  no  statistics  of  summary  punii^h- 
nients  by  commanding  officers,  no  record  of  such  punishments  reaches  the  oflic*^ 
of  the  Judge  advocate  general." 

Our  statistics,  as  I  told  you  before,  during  the  war  were  improvised.  Wlieti 
I  was  appointed  I  found  no  statistics  at  all,  so  our  statistics  previous  to  my 
appointment  have  been  made  up  subsequently  and  they  are  not  perhaps  as  full 
as  we  should  like  them  to  be. 

Lieut.  Col.  RiGBY.  These  statistics  have  been  given  to  me  In  confidence  ami 
not  to  be  submitted  to  Congress. 

Judge  Casskl.  When  submitted  to  the  British  House  of  Commons,  I  may  W 
able  to  authorize  you  to  submit  them  to  Cx)ngress.  I  have  communicate<l  wltb 
the  secretary  of  state.  But  I  would  not  be  Justified  in  authorizing  you  to  dis- 
close to  Congress  what  has  not  yet  been  made  public  In  our  own  house. 

Lieut.  Col.  RioBT.  Any  conclusions  we  may  draw  from  them — perrentages— 
that  you  may  tell  me.  For  instance,  I  have  in  mind  the  percentage  of  your 
acquittals  before  the  war.  which  I  gather  from  examination  of  the  statistics. 
Can  you  tell  me  anything  in  this  form — ^percentage  of  disapprovals  and  ac- 
quittals for  the  purpose  of  comparison  with  our  own  in  times  of  peace.  I  couW 
make  up  a  little  table  of  conclusions  which  I  have  drawn  and  submit  it  fo  you. 

Judge  Cassel.  I  will  tell  you  what  I  will  do.  Submit  it  to  me  and  1  will 
submit  it  to  the  secretary  of  state,  but  I  do  not  think  I  would  feel  justified  in 
authorizing  the  furnishing  of  statistics  for  Congress  without  having  his  special 
permission.  If  you  will  submit  it  to  me,  I  will  submit  it  to  him,  and  if  l>o 
assents  I  will  let  you  know. 

Lieut.  Col.  RioBY.  The  next  question  Is  (15). 

"(15)  Average  length  of  time  elapsed  between  the  offense  and  final  disi>osi- 
tlon  of  cases: 

"  1.  By  summary  disciplinary  punishment. 

"2.  By  courts-martial  (classified  so  far  as  possible  by  the  different  kinds  of 
courts-martial). 

*'  3.  Final  confirmation  or  other  disposition." 

Judge  Cassel  (reading)  : 

"(15)  1.  An  offense  would  ordinarily  be  disposed  of  by  summary  puuisli- 
ment  on  the  day  following  arrest,  but  there  may  be  delay  owing  to  a  number 
of  causes,  such  as  dlfllculty  In  obtaining  evidence,  reference  to  superior  au- 
thority, etc' 
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I  will  take  an  ordinary  case — ^a  soldier  commits  an  offense  this  afternoon, 
say  he  strikes  a  superior  officer ;  he  is  put  In  the  guardhouse  this  afternoon ; 
as  a  rule,  he  goes  before  the  commanding  officer  the  next  morning.  First,  ])e- 
fore  the  company  commander,  as  I  explained.  The  company  commander  if  he 
disposes  of  it  summarily  would  probably  do  so  that  morning.  If  it  goes  to  the 
commanding  officer,  he  would  also  ordinarily  deal  with  it  this  morning;  that  is 
to  say,  the  morning  after  the  arrest  There  may,  however,  be  a  number  of 
reasons  which  cause  delay.     [Continuing  reading:] 

"(2)  The  times  which  would  elapse  between  commission  of  the  offense  and 
confirmation  of  the  sentence  in  the  case  of  each  of  the  four  kinds  of  courts- 
martial  if  every  step  were  taken  as  promptly  as  possible  and  no  difficulty  arose 
In  connection  with  the  obtaining  of  evidence  or  otherwise  are  shown  in  the 
table  annexed  to  the  evidence  of  the  Judge  advocate  general  before  the  commit- 
tee on  courts-martial.     (Appendix  III,  p.  27,  copy  attached.) 

"(3)  No  statistics  as  to  the  actual  times  which  elapse  have  been  kept." 

That  table  (referring  to  book),  you  need  not  regard  as  confidential,  not 
treated  as  confidential.  The  table  appears  marked  in  blue  pentril,  pages  SO 
and  31.  That  table  really  does  give  you  the  information,  each  step,  every 
hand  through  which  a  case  passes. 

Lieut  Col.  RiGBY.  What  particularly  interests  us  is  how  long  it  takes  you  to 
run  a  case  through,  taking  into  consideration  the  delay  that  you  do  neet? 

Judge  Cassel.  During  the  war,  delays  have  frequently  arisen  imrtlcuiarly 
due  to  the  exigencies  of  the  war,  the  fact  that  officers  had  to  be  constantly  on 
the  move  or  had  other  more  important  work  to  be  attende<l  to.  I>istrict  courts- 
martial  do  not  cause  much  undue  delay  in  peace  time.  District  courts-martial 
oupht  to  be  tried  within  a  fortnight  or  thereabouts  and  from  inquiries  which 
I  have  made  I  think  that  before  the  war  that  period  was  not,  as  a  rule,  mudi  ex- 
ceeded. In  the  case  of  general  courts-martial  there  is  more  delay.  Three 
weeks,  I  think,  is  the  minimum  time  that  Is  requisite,  but  especially  during 
the  war  there  have  been  very  long  delays. 

Lieut  0>1.  RioBY.  Have  you  had  experience  during  the  war  with  delays  in 
a  case  going  to  30  or  40  days? 

Judge  Cassex.  More  than  that,  I  am  sorry  to  say — even  three,  four,  or  five 
months  in  exceptional  cases.  I  have  made  it  a  rule  to  send  in  to  the  war 
office  all  the  cases  where  I  think  there  has  been  undue  delay.  The  war  office 
investigate  the  reasons  for  the  delay,  and  if  it  is  not  satisfactorily  accouiite<l 
for,  the  officers  concerned  hear  of  it.  We  have  constantly  had  this  question 
of  delay  under  our  notice  during  the  war.  If  an  accused  Is  convicted,  tlip 
general  rule  is  that  the  court  should  take  the  delay«into  account  !n  awarding 
sentence,  but  that  only  holds  redresses  to  hard.ships  where  there  is  a  conviction 
or  if  the  sentence  admits  of  it  If  the  accused  is  acquitted  or  if  the  proceetlliigs 
pre  not  confirmed,  or  if  a  light  sentence  is  awarded,  it  is  not  possible  to  remedy 
tiie  hardship  in  that  way.  We  are  meeting  thnt  by  a  larger  use  of  *'  open  arrest," 
and  more  frequently  releasing  the  accused  without  prejudice  to  his  trial :  in 
fact  by  more  closely  approximating  to  the  practice  in  civil  courts  in  granting 
hail  to  the  accused. 

Lieut  Col.  RiGBY.  That  is  a  thing  we  have  l^een  interested  in  and  have  kept 
statistics  for  several  years. 

Judge  Cassel.  I  think  it  is  very  desirable,  and  when  we  get  back  to  uorninl 
^nditions  we  shall  certainly  keep  statistics  ourselves  as  to  the  periods  of 
arrest  awaiting  trlaL 

Ueat  CoL  Riobt.  How  long  have  you  found  it  necessary  to  get  a  case  through 
this  office? 

Judge  Cassel.  In  cases  before  trial  we  make  it  a  point  to  try  and  send  the 
papers  back  on  the  same  day:  if  not  possible,  within  48  hours  after  fheir 
receipt.  That  is  the  standard  we  work  up  to;  to  have  them  passed  the  same 
day.  Any  case  involving  liberty  is  given  precedence  and  is  dealt  with  first; 
I  mean  If  the  liberty  of  the  soldier  would  be  affected  by  the  papers  being  kept 
here:  In  advising  before  trial,  we  return  papers  generally  on  the. same  day; 
always  within  48  hours.  Of  course,  in  reviewing  proceedings  It  takes  longer. 
The  accused  Is  already  under  sentence  of  a  competent  court.  Where  we  par- 
ticularly make  a  point  of  expedition  is  where  the  liberty  of  the  accused  is  af- 
f^ed,  and  he  is  not  yet  proven  guilty.  Of  course,  asking  for  additional  evi- 
dence and  additional  Information  may  take  time. 

Lieut  Col.  RiGBY.  In  reviewing  cases,  how  long  does  it  take? 

Jadge  Cassel.  We  do  It  as  quickly  as  we  can — ^with  proceedings  coming  from 
all  parts  of  the  world;  all  eases  are  reviewed  here  except  cases  tried  in  India. 
There  is  a  separate  Judge  advocate  general  for  India.     Sometimes  we  get  a 
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very  large  Dumber  per  week;  during  the  war  as  many  as  2,000  in  a  week, 
and  we  have  only  a  very  small  staff  of  officers  to  deal  with  them.  Considerable 
delay  Honietimes  takes  place  before  proceedings  reach  us.  This  was  esijechiUr 
the  case  with  proceedings  from  France  while  heavy  fighting  was  going:  on. 

Lieut.  Col.  RioBY.  Cases  of  death  sentences,  how  are  they  handled?  In  what 
way  ? 

.fudge  r\\ssEL.  In  the  United  Kingdom  not  a  single  death  sentence  on  an 
c»flic(»r  or  soldier  in  the  British  Army  has  l)een  carried  out  during  the  war,  either 
for  any  strictly  military  or  for  any  civil  offense. 

Lieut.  Col.  RiGBY.  For  strictly  military'  oltenses? 

Judge  Cahsei..  By  court-martial,  none  ar  all  In  the  Unite<l  Kingdom  ns  re- 
gards officers  or  soldiers  of  the  Brltlsli  .Army.  Abroad  the  death  sentence  has 
to  be  confirmed  by  the  commander  In  chief.  Before  he  confirms  the  proceedings 
he  has  the  advice  of  the  deputy  judge  advocate  general,  who  can  alwas's  refer 
lo  the  judge  advocate  general  at  home  If  there  Is  any  question  of  doubt  or 
difficulty.  In  addition  to  that  the  commander  in  chief  has  before  him  the  recom- 
Tuendations  of  the  commanding  officer  of  the  accused,  the  brigade  commander, 
the  divisional  commander,  the  corj^s  commander,  and  the  army  commander  as 
to  whether  the  requirements  of  discipline  are  such  that  the  sentence  sliould  be 
carried  out  or  whether  clemency  should  be  extended. 

Lieut.  Col.  HiOBY.  Are  these  r€K?ommen<lations  required? 

Judge  Cassel.  There  is  no  law  which  requires  it,  but  It  is  a  universal  pnic- 
tkn\  Orders  have  been  issued  that  these  recommendations  should  be  forwarUe<l 
to  the  commander  in  chief.  He  has  these  before  him,  and  on  legal  questions  he 
lias  the  advice  of  the  judge  advocate  general  or  his  deputy.  If  there  is  any 
<luestioii  ns  to  a  man's  mind  having  been  affected,  through  shell  shock  or  in  any 
other  way,  a  si)ecial  examination  by  medical  board  Is  ordered. 

IJeut.  ('ol.  UiCfBY.  Is  the  advice  of  the  deputy  judge  advocate  general  in 
written  form  or  review? 

Judge  Oas.sel.  It  takes  the  form  of  submitting  the  proceedings  to  the  adjutant 
general  to  place  them  before  the  commander  in  chief,  and  if  the  deputy  judce 
advocate  general  considers  that  they  are  hi  order,  his  minute  would  merely  t>e 
fsubniitted  to  the  adjutant  general  to  place  before  the  commander  In  chief.  If 
he  has  grounds  for  thinking  that  the  proceedings  should  not  be  confirmed,  he 
would  give  his  reasons.  The  position  of  the  deputy  judge  advocate  general 
is  laid  down  in  our  field  service  regulations."  What  I  have  been  telling  you  Is 
tlie  practice. 

Lieut.  Col.  UicjBY.  On<'  gther  question:  Do  jou  review  proceedings  afterwards 
in  cases  wliero  the  death  sentences  are  carried  into  effect  abroad? 

Judge  Casseu  I  do ;  but  I  have  had  no  occasion  to  .send  in  any  minute  where 
the  sentence  lias  actually  been  carried  out, 

Lieut.  Ool.  IliGBV.  Where  the  accused  is  ai  home  you  review  a  death  case 
before  it  Is  carried  into  execution? 

Judge  Cassel.  Not  a  single  death  sentence  has  been  awarded  at  home. 

Lieut.  Col.  RicBY.  Have  not  had  a  death  sentence  at  home? 

Judge  Cassel.  No.  If  one  had  been  awarded  I  would  have  advised  on  it  be- 
fore confirmation. 

Lieut.  Col.  RiGBY.  Your  recommendation  is  required? 

Judge  Cassel.  No  death  sentence  at  home  would  be  carried  into  effect  unless 
personally  reviewed  by  me. 

liieut.  Col.  RiGBY.  Have  you  any  thought  aa  to  the  advisability  of  having  all 
deatli  sentences  awarded  abroad  being  reviewed  at  home  before  being  carried 
into  effect? 

Judge  Cassel.  There  are  very  strong  reasons  against  it  Suppose  in  Meso- 
potamia a  man  is  sentenced  to  death,  it  would  take  too  long  a  time  to  send  the 
case  back  to  England.  The  essence  of  a  death  penalty  is  to  carry  it  out  quickly. 
The  quick  carrying  out  of  a  death  penalty  has  great  value,  especially  with  native 
troops,  to  prevent  mutiny  from  spreading.  If  every  death  .sentence  had  to  be 
sent  back  to  London  it  would  defeat  some  of  the  principal  objects  which  neces- 
sitate the  awarding  of  a  death  sentence.  I  should  certainly  say  it  would  be  a 
great  disadvantage  if  the  case  were  sent  to  London.  If  you  are  to  have  death 
sentences  at  all,  tlie  commander  in  chief  in  the  field  should  be  able  to  say  whether 
it  should  be  carried  out.  He  has  always  the  legal  advice  of  the  deputy  Judge 
advocate  general,  who  in  turn  can  refer  to  the  judge  advocate  general  at  home 
In  any  case  of  doubt  or  difficulty. 

Lieut.  Col.  RiGBY.  In  practice  how  quickly  was  a  death  sentence  carried  into 
effc»ct  abroad? 
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Judge  Cassel.  I  make  no  dlstiiKtlon.  If  the  evidence  Is  sufficient  to  warrant 
the  death  penalty,  It  must  ultimately  rest  with  the  commander  in  chief  whether 
the  sentence  should  be  carried  out  or  clemency  exercised,  and  If  It  Is  carried  out 
it  should  be  done  without  undue  delay.  , 

Lieut.  Col.  RiGBY  (reading  next  question)  : 

"  (16)  Results  of  suspension  of  sentence,  under  suspended-sentence  act- 
statistics  and  general  working  of  the  system." 

Judge  Cassel  (reading  from  his  answers)  : 

•*  The  working  of  the  suspension  of  sentences  acts  has  been  most  beneficial 
during  war  time  and  the  acts  have  fulfilled  the  purposes  for  which  they  were 
originally  passed.  They  have  given  many  a  soldier  the  opportunity  of  redeem- 
ing his  character  by  bravery  in  the  field.  They  have  prevented  men  whose 
services  were  required  in  the  field  from  being  detailed  for  long  periods  In 
prison.  A  feature  in  connection  with  these  acts  which  has  given  rise  to  some 
dissatisfaction  is  the  fact  that,  while  soldiers  who  had  committeed  comparn- 
tively  slight  offenses  and  who  had  not  had  their  sentences  suspended  had  tf> 
serve  those  sentences,  others  who  had  been  guilty  of  graver  crimes  and  who  had 
their  punishments  suspended  escaped  all  punishment.  The  adjutant  general's 
department  would  be  able  to  supply  further  information  on  this  question." 

This  question  of  suspension  really  does  not  come  under  my  department,  but 
under  the  jurisdiction  of  the  adjutant  general.  It  has  been  a  most  beneficial 
act ;  it  has  saved  many  soldiers  from  imprisonment.    There  is  one  weak  point. 

Lieut.  Col.  RioBY.  Have  you  any  suggestions  as  to  any  changes? 

Judge  Casskl.  Any  suggestion  I  would  make  is  this :  The  court  might  award 
forfeiture  of  pay,  and  Imprisonment  in  addition.  The  imprisi>nment  could  titen 
he  alone  suspended.  The  forfeiture  of  pay  would  still  stand,  so  that  the  st»l- 
dier  would  not  be  altogether  without  puni.shment. 

Lieut.  Col.  Rtgby  (reading  from  questionnaire)  : 

"(17)  An  opportunity  (such  as  was  afforded  Col.  Dunn,  of  the  United  Stjitos 
Army  In  1911)  of  visiting  detention  bnrracks  and  otlier  military  prisons,  and 
statistics  as  to  the  length  of  sentences  and  character  of  offenses  for  which  the 
prisoners  are  imdergoing  confinement. 

"(18)  An  opiwrtunity  to  visit  and  make  stenographic  reports  of  the  procewl- 
ings  of  courts-martial  of  the  different  clas^es — G.  C.  M.,  P.  C.  M.,  F.  G.  C.  M.— 
and  to  procure  complete  copies  of  records  of  actual  proceedings  (with  the 
names  of  the  defendants  omitted,  of  fictitious  names  substituted  if  desirable), 
ruch  as  has  been  furnished  by  the  French  authorities." 

Judge  Cassel  (reading)  : 

"(17)  (18)  This  is  being  arranged.  Further  statistics  as  to  sentences  can 
p<issihly  be  sujiplied  by  the  adjutant  general's  department  of  the  war  oflice 
and  the  authorities  at  the  detention  barrack^-." 

Lieut.  Col.  Rtgby.  We  had  an  opportimity  to  visit  Aldershot  and  got  in- 
formation there.  Very  interesting.  We  plan  to  visit  those  at  Perth  and 
Stirling  to-morrow;  Gen.  Childs  has  made  arrangements  for  that.  [Readluu' 
from  questionnaire ;  1 

"(19)  Information  as  to  the  working  in  practice  of  the  judge  advocate  gen- 
eral's oflfice;  e.  g..  the  number  of  cases  passing  through  the  office  per  annum, 
or  per  month,  during  the  war;  the  length  of  time  required  for  the  dispoisition 
of  a  case  in  the  office;  the  routine  method  of  handling  cases;  the  number  of 
cases  recommendetl  to  be  disapproved;  number  of  recommendations  to  clem 
ency;  figures  showing  how  uniformly  recommendations  of  the  judge  advcate 
general  have  been  followed  by  military  authorities: 

"(fl)  of  disapproval,  wholly  or  partially.  <>n  l^fin^  grounds, 

"(ft)  of  clemency." 

Judge  Cassel  (reading) : 

"(19)  The  work  of  the  judge  advocate  gen^ars  office  consists  in  giving  ad- 
vice as  to  courts-martial  both  under  the  army  act  and  the  air  force  act  and 
legal  advice  on  other  questions.  The  work  so  far  as  it  relates  to  ooorts- 
martlal  falls  under  four  main  heads:  (1)  Advice  before  trial;  (11)  advice  lie- 
fore  confirmation;  (ill)  review  after  confirmation;  (iv)  review  up<m  appeal. 

"As  to  (I) :  In  the  United  Kingdom  the  convening  officer  before  ordering  trial 
submits  the  charge  sheet  and  summary  of  evidence  in  all  general  courts-martial 
cases  and  in  all  district  courts-martial  cases  where  fraud  Is  alleged  or  where  he 
desires  advice.  Similar  duties  are  discharged  in  relation  to  courts-martial 
abroad  by  the  deputy  of  the  judge  advocate  general. 

"  In  such  cases  advice  is  given  as  to  whether  the  evidence  is  admissible  and 
sufficient  to  support  the  charge  and  what  kind  of  further  evidence.  If  any,  is 
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required,  and  also  whether  the  charge  is  correctly  drawn  and  what  amendments 
nod  additional  charges,  if  any,  are  necessary. 

"  The  Judge  dvocate  general  himself  does  not  deal  with  cases  '  before  trial ' 
except  to  lay  down  general  principles,  and  It  is  a  cardinal  rule  of  the  office  that 
the  officers  who  deal  with  cases  at  that  stage  should  not  deal  with  them  *  after 
trial' " 

I  am  very  particular  on  that  point. 

"As  to  (ii) :  In  the  United  Kingdom  after  trial  and  before  confirmation  the 
proceedings  are  forwarded  to  the  Judge  advocate  general  in  all  general  court- 
martial  cases  and  in  any  other  cases  where  the  confirming  authority  desires 
adTlce. 

"  These  are  dealt  with  by  the  Judge  advocate  general  with  the  help  of  legal 
Hssistants.  Abroad  similar  duties  are  discharged  by  the  deputy  of  the  Judge 
advocate  general  who  refers  to  the  Judge  advocate  general  in  London  in  cases 
of  doubt  or  difficulty. 

"  If  the  proceedings  require  confirmation  by  His  Majesty,  the  Judge  advocate 
general  forwards  them  to  the  secretary  of  state  with  his  opinion  embodied  in 
a  miDUte,  and  the  secretary  of  state  submits  them  to  His  Majesty.  In  other 
cases  he  returns  them  to  the  confirming  authority  with  his  advice. 

"As  to  (ill)  :  All  proceedings  held  In  any  part  of  the  world  except  India  are 
after  confirmation  forwarded  to  the  office  of  the  Judge  advocate  general  in 
London  for  review  and  custody.  For  India  there  is  a  separate  Judge  advocate 
general  who  reviews  proceedings  of  trials  held  there. 

**  In  all  cases  sent  to  the  Judge  advocate  g^ieral's  office  the  proceedings  are 
carefully  reviewed  to  see  whether  the  charges  are  properly  framed,  whether  the 
e\idence  Justifies  a  conviction  and  whether  the  proceedings  are  otherwise  legally 
in  order.  If  the  proceedings  are  in  order  they  are  filed.  If  not,  they  are  for- 
warded to  the  secretary  of  state  for  war  or  the  secretary  of  state  for  air  or  the 
adjutant  general,  or  other  proper  authority,  advising  that  the  proceedings  should 
be  quashed  or  that  such  other  action  should  be  taken  as  the  circumstances  of  the 
case  may  require. 

"As  to  (iv)  :  It  is  open  to  any  person  convicted  by  court-martial  to  petition 
His  Majesty  or  the  army  council,  or  air  council  at  any  time  against  his  convic- 
tion or  sentence,  and  persons  frequently  i)etition  more  than  once.  Such  peti- 
tions if  they  involve  any  legal  questions  are  referred  to  the  Judge  advocate  gen^ 
eral  and  are  again  considered  by  him  in  the  light  of  any  further  facts  or  argu- 
ments brought  forward  by  the  petitioner.  Advice  is  then  given  to  the  secretary 
of  state  for  war  or  air  as  to  whether  there  is  any  ground  for  interference. 

*'It  must  be  clearly  undei-stood  that  the  Judge  advocate  general  is  concerned 
only  with  the  legality  of  convictions  and  sentences.  He  i«  not  concerned  with 
rectmimendations  as  to  clemency  though  he  occasionally  calls  attention  to 
sentences  if  they  appear  unusually  severe.  His  recommendations  upon  the 
legal  aspect  of  cases  are  almost  invariably  accepted  and  acted  upon.  The 
only  casei;  in  which  this  has  not  been  done  is  when  the  attorney  general  has 
l)een  consulted  and  has  taken  a  different  view. 

"Cases  for  advice  before  trial  and  before  confinnation  are,  so  far  as  circum- 
Ftances  permit,  dealt  with  and  dispatched  from  the  Jiidge  advocate  general's 
office  within  48  hours  of  receipt  unless  they  raise  some  point  of  exceptional 
difficulty. 

**Cases  for  final  review  after  confirmation  are  dealt  with  as  rapidly  as  possi- 
ble ;  the  delay  is  seldom  more  than  three  days. 

"As  the  statistics  show,  nearly  a  quarter  of  a  million  convictions  were  re- 
viewed in  the  office  during  the  war." 

Lieut.  Col.  Right.  How  many  are  in  your  staff? 

Judge  Cahsku  My  staff  now  consists  of  three  civilians,  including  the  registrar 
J  nd  nine  attached  officers.    I  had  more  before  the  armistice. 

Lieut.  Col.  RiGBY.  How  many  then? 

Judge  Casset*  During  the  heavy  work  of  the  war,  I  had  14  or  15  attached 
«>flicers. 

Lieut.  Col.  RioBv.  With  that  small  staff  were  you  able  to  write  reviews, 
<n>inlons  (m  a  case,  or  did  you  simply  make  a  minute? 

Judge  (V^ssin^  I  am  guided  by  circumstances.  I  should  send  in  a  full 
minute  if  I  thought  It  necessary.  We  have  to  di.<<trlbute  the  work.  But  we 
have  been  rather  shorthanded. 

Lieut.  CoL  Rioby.  Do  you  have  fixed  rules  to  distribute  the  work  among 

sections  of  the  staff? 
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Judge  Cassel.  I  have  certain  ofiicei's  who  deal  with  cases  before  trial  and 
nothing  else,  unless  it  so  happens  that  they  have  not  work  to  occupy  their 
whole  time,  and  one  of  the  otlier  groups  is  pressed.  I  then  let  them  review 
cases  after  trial,  but  never  the  same  case  on  which  they  advised  before  trial. 
No  hard  and  fast  rules — certain  general  rules.  During  the  press  of  work,  every- 
body has  to  help  everj'body  else. 

Lieut  Col.  RioBY.  Do  you  divide  the  cases  as  to  character? 

Judge  Gassel.  I  have  one  officer  who  reviews  district  courts  after  con- 
firmation. General  courts  1  always  review  personally.  All  appeals  I  deal 
with  personally.  Field  general  courts-martial  when  they  come  here  are  dealt 
with  by  two  officers,  specially  detalle<l.  There  have  been  a  very  large  number 
of  field  general  courts-martial  during  the  war.  All  these  have  been  reviewe*! 
once  abroad  by  either  the  deputy  Judge  advocate  general  or  some  other  under 
him,  so  that  they  do  not  get  so  full  a  review  here  as  a  district  or  general 
court-martial. 

Lieut.  Col.  RiGBY.  Through  how  many  hands  would  a  case  go? 

Judge  Cassel.  Very  many  hands.  Take  the  case  of  a  district  court-martial — 
first  of  all  the  officer  who  advises  the  confirming  officer,  and  the  confimiini: 
officer  himself,  who  must  deal  with  It.  After  confirmation  It  Is  reviewed  In  my 
office.  Afterwards  it  is  sent  by  me  to  the  adjutant  general's  branch,  and  tw«» 
or  three  officers  there  read  it.  Some  cases  go  before  the  attoraey  general  a< 
well  as  myself.  In  the  case  of  a  general  court-martial  every  possible  care  i< 
taken  before  It  Is  finally  submitted  to  His  Majesty.  Field  courts  are  reviewed 
first  abroad,  then  come  here.  If  some  point  of  military  custom  or  practice  i^ 
involved,  I  sometimes  send  over  to  the  adjutant  general  to  obtain  the  views  of 
the  military  authorities  on  the  mlUtai^  aspect  of  the  case.  Any  doubt  as  to 
whether  the  accused  was  mentally  responsible,  I  refer  to  the  war  office  for  a 
medical  report — to  have  a  medical  Iward  examine  the  accused  concerned. 

Lieut.  Col.  Rtoby.  A  case  coming  Into  your  office  then  would  be  reviewed  by 
some  officer  in  the  office  and  he,  if  he  saw  any  reason  for  submitting  it  to  you- 
any  irregularity — is  his  action  final?     Do  you  generally  follow  It? 

Judge  Cassel.  If  he  submits  It  to  me  I  deal  with  it  personally. 

Lieut.  Ool.  Rigby.  Does  he  sign  it  in  your  name? 

Judge  Cassel.  No;  I  sign  personally.  If  an  officer  does  not  submit  the  pro- 
ceedings of  a  court-martial  he  has  reviewed  to  me  personally,  he  initials  them. 
So  I  know  who  is  responsible  if  any  question  arises.  In  such  cases  he  simply 
initials,  and  the  proceedings  go  to  the  files.     [Continuing  reading:] 

"  In  addition  to  court-martial  work  of  the  army  and  royal  air  force,  the 
judge  advocate  general  deals  with  other  legal  work,  e.  g.,  the  answering  of 
questions  which  arise  in  practice  upon  the  construction  of  the  army  act, 
King's  regulations,  the  pay  warrant  and  other  regulations  and  orders,  the 
drafting  of  orders  and  new  regulations,  military  courts  upon  prisoners  of 
war,  etc." 

Lieut  CoL  Right  (reading  questionnaire) : 

"(20)  Forms  of  actions,  recommendations  or  memoranda  used  by  the  judge 
advocate  general  in  the  disposition  of  cases.*' 

Judge  Cassel.  Twenty  and  twenty-one  I  deal  with  together. 

Lieut.  Col.  RiGBT  (reading  next  question) : 

"(21)  Information  as  to  the  finality  of  action  of  the  judge  advocate  general: 

"(a)  From  the  forms  used  in  practice. 

"(&)  In  theory  (that  is  to  say,  showing  how  far  in  practice  the  power  of 
the  judge  advocate  general  is  final  and  Judicial,  and  how  far  it  is,  either  in 
theory  or  practice,  recommendatory  and  subject  to  the  action  of  higher  au- 
thority). 

"(c)  Information  of  the  exact  nature  of  the  change  some  years  ago  In  the 
status,  tenure,  and  power  of  the  judge  advocate  general." 

Judge  Cassel  (reading) : 

"(20)  and  (21)  (a)  The  attached  specimen  minutes  show  the  forms  used 
by  the  judge  advocate  general  in  advising  the  secretary  of  state  both  before 
and  after  trial. 

"(&)  In  theory  his  duties  are  advisory  only.  In  practice  his  advice  Is 
almost  invariably  acted  upon;  the  only  cases  where  this  is  not  done  is  when 
the  attorney  general  is  consulted  and  he  differs  from  the  judge  advocate 
ffeneral. 

"(c)  Before  the  reconstitution  of  the  office  in  1905,  on  the  appointment  of 
Sir  Thomas  Milvain,  the  judge  advocate  general  had  been  the  direct  responsible 
adviser  of  the  Crown.    He  submitted  direct  to  the  sovereign  those  court-martial 
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cases  which  required  the  conflrniatioo  oi  the  soyereign  as  head  of  the  army. 
To  insare  the  responsibility  of  the  judge  advocate  general  to  Parliament  for 
the  advice  which  he  gave  to  the  Crown,  he  was  generally  a  member  of  Parlia- 
ment and  privy  councilor,  and  the  office  was  political,  changing  with  succes- 
sive governments." 

Really  a  member  of  the  Government. 

"  Since  1905  the  office  has  not  been  political,  the  appointment  has  been  per- 
manent, and  the  judge  advocate  general  has  not  been  a  member  of  Parliament 
or  of  the  Government.  He  does  not  submit  his  advice  direct  to  the  sovereign, 
but  through  the  secretary  of  state,  of  war,  or  air.  The  judge  advocate  general  now 
devotes  his  whole  time  to  the  work  of  his  office.  Formerly  the  ordinary  work 
of  the  office  was  left  to  the  deputy  judge  advocate  general,  and  it  was  only  in 
cases  of  exceptional  difficulty  or  if  questions  were  raised  in  Parliam«[)t  or 
advice  had  to  be  given  to  the  sovereign  that  the  judge  advocate  general  acted 
personally." 

Lieut  Go\.  RiGBY.  In  what  form  was  that  change  made  in  1905? 

Judge  CAssEa:..  There  has  been  no  change  of  law  affected  by  act  of  Parlia- 
ment. It  was  a  change  of  practice.  There  was  a  slight  change  in  the  wording 
of  the  patent. 

Lieut.  Col.  RiGBY.  Change  in  the  reconstitution  of  the  cabinet;  was  not  a 
part  of  the  cabinet? 

Judge  Cassei..  The  change  was  not  affected  by  any  statutory  enactment  or 
order  in  council,  but  merely  by  a  change  of  practice  and  in  the  wording  of  the 
letters  patent.  Sir  Thomas  Mllvain,  my  predecessor,  ceased  to  be  a  member 
of  Parliament  after  he  became  judge  advocate  general.  He,  in  practice,  car- 
ried out  the  decision  of  the  cabinet  as  to  how  the  work  of  the  office  was  to  be 
carried  on  In  future. 

Lieut.  Col.  RiGBY.  The  cabinet  determined  that  the  work  thereof  should  be 
carried  on  in  a  different  way.  Before  that  had  not  his  predecessors  been 
members  of  the  cabinet? 

Judge  Cassesl.  They  had  generally  been  members  of  the  privy  council,  but 
not  of  the  cabinet. 

Lieut  Col.  RiGBY.  Do  I  get  It  correctly  then — the  change  was  made  largely 
io  the  reconstitution  of  the  cabinet  at  that  time? 

Judge  Cassel.  No.  Previously  the  judge  advocate  general  had  generally, 
though  not  always,  been  a  member  of  Parliament  and  a  privy  councilor  and  he 
had  advised  the  sovereign  directly.  After  the  change  he  ceased  to  be  a  mem- 
ber of  Parliament  or  privy  councilor  and  his  position  became  more  analogous 
to  that  of  a  civil  servant.  He  ceased  to  advise  the  sovereign  directly,  but  did 
so  through  the  secretary  of  state  for  war.  After  this  change  more  of  the  work 
was  done  by  the  judge  advocate  general  personally  and  less  through  his 
deputy.    His  whole  time  was  given  to  the  work  after  the  change. 

Lieut  CoL  Rigby.  In  an  informal  way — ^practice  since  adhered  to? 

Judge  Cassel.  Yes. 

Lieut.  Col.  Rigby.  May  I  ask  your  opinion  on  that — would  you  advise  chang- 
ing back  to  the  old  form?  Before  that  your  office  really  had  executive  powers 
that  It  does  not  have  now? 

Judge  Cassel.  No. 

Ueat.  Col.  Rigby.  He  became  responsible  under  the  old  system  so  that  in 
effect  his  advice  was  really  an  order,  finally  determined  in  effect  all  what 
should  be  done  with  a  case? 

Judge  Cassel.  Even  before  the  change  the  functions  of  the  judge  advocate 
general  were  not  executive.  They  were  advisory,  though  his  advice  was  almost 
invariably  followed.  I  have  an  opinion  of  Lord  Coleridge  and  Sir  George  Jessel 
given  in  1873,  In  which  they  advJLsed  that  the  judge  advocate  general  had  no 
judicial  or  executive  functions,  but  that  his  functions  were  advisory  only. 

Lieut  CoL  Rigby.  Prior  to  1905  was  there  the  same  practice  that  now  exists 
to  refer  to  another  officer  the  opinions  and  advice  of  the  judge  advocate  general? 

Judge  Cassel.  That  practice  has  mainly  arisen  during  the  present  war. 

lieut  Col.  Rigby.  What  are  your  thoughts  as  to  reverting  to  the  old  system? 

Judge  Cassel.  On  the  whole  I  do  not  think  it  would  be  an  advantage  to 
revert  to  the  old  system.  I  think  it  Is  useful  that  the  judge  advocate  general 
Bbould  give  his  whole  time  to  the  work  of  the  office  rather  than  that  it  should 
be  left  largely  to  his  deputy  as  formerly.  The  secretary  of  state  should  be 
responsible  to  Parliament  for  the  whole  work  of  his  department.  Including 
courts-martial.  The  position  of  the  judge  advocate  general  now  is  really  that 
of  legal  adviser  to  the  secretary  of  state  for  war. 
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Lieut  Goh  RioBY  (reading  questionnaire) : 

"(23)  Information  as  to  the  routine  followed  by  confirming  authorities  in 
acting  upon  records  of  trials  by  courts-martial — 

"(a)  General  courts-martial. 

"(b)  District  courts-martial. 

"(c)  Field  courts-martial. 

"(24) Through  whose  hands  do  such  records  pass;  and  upon  the  recoui- 
jiendation  of  what,  if  any,  legal  officer  does  the  confirming  authority  act?" 

Judge  Gassbl  (reading) : 

"(28)  and  (24)  This  is  shown  by  the  table  (Appendix  III)  annexed  to  the 
Judge  advocate  general's  evidence  before  the  court-martial  committee  and  to 
his  memorandum. 

"The  confirming  or  reviewing  authority  acts  upon  the  advice  of  a  staff 
officer  specially  skilled  in  military  law  or  a  legal  adviser  specially  attached 
to  the  formation  which  he  commands.'* 

Lieut.  Ool.  RiGBY.  He  is  the  legal  adviser,  but  the  final  decision  rests  with 
the  secretary  of  state  for  war? 

Judge  Gassel.  Yes. 

Lieut  Gol.  RioBY.  In  the  case  analogous,  the  attorney  general  and  solicitor 
general  are  final  advisers.  Whose  advice  would  be  followed  if  there  was  a 
conflict? 

Judge  Cassel.  That  of  the  attorney  and  solicitor  general;  they  are  adviser? 
to  the  Government  as  a  whole. 

Lieut  Ool.  RiGBY.  Any  reason  for  making  it  a  question  In  Parliament  if  the 
secretary  of  state  for  war  overrules  the  opinion  of  the  judge  advocate  general? 

Judpe  (Basset..  None  at  all.  I  should  not  consider  myself  aggrieved  by  the 
fact  that  they  had  overruled  me.  I  accept  the  position  that  they  are  advisers 
to  the  Government  as  a  whole.  I  am  happy  to  say  the  number  of  cases  where 
they  have  <lilTered  are  few. 

Lieut.  Col.  RiGBY  (reading  questionnaire)  : 

"(2.5)  Also  to  have  interviews  (in  the  presence  of  a  stenographer,  such  as 
have  been  furnished  ua  in  France)  with  commanding  generals  in  the  field,  or 
those  who  have  commanded  in  the  field  during  the  war,  for  the  purpose  of 
procuring  their  opinions  upon  the  disciplinary  or  other  value  of  some  points 
wherein  the  British  court-martial  and  disciplinary  practice  varies  from  ours 
(and  from  the  French),  notably — 

**(a)   Summary  disciplinary  punishment. 

"(&)  Field  punishment. 

**ic)  Lack  of  power  to  return  acquittals  for  reconsideration. 

"(d)  Lack  of  power  on  revision  to  increase  the  severity  of  a  sentence. 

"(e)  Power  of  the  commanding  general  in  Great  Britain  and  the  United 
States  (as  c*ontradistinguished  from  the  French  practice)  to  review  the  pro- 
ceedings of  courts-martial). 

"(/)  Detailed  instructions,  as  prescribed  in  the  British  regulations,  as  to 
the  method  of  conducting  the  preliminary  examination. 

"(^)  The  value  of  a  legal  officer  as  an  impartial  judicial  officer  on  the  court- 
martial  (Judge  advocate,  as  in  the  British  G.  C.  M.,  or  'specially  qualified 
member '  of  the  court,  as  in  F.  G.  C.  M.) 

(h)  Other  questions  that  may  be  presented. 

(26)  The  advice  and  opinion  of  the  British  judge  advocate  general  and  his 
assistants  and  of  military  lawyers  familiar  with  court-martial  practice,  as  to 
these  questions,  and  also  particularly  as  to— 

"(a)  The  value  of  counsel  for  the  accused  in  court-martial  trials  and  the 
method  of  choosing  counsel  for  the  accused.' 

Judge  Cassel  (reading) : 

"(25)  Interviews  with  generals  who  have  commanded  in  the  field  will  be 
arranged  through  the  adjutant  general's  department  at  the  war  office. 
.    "(26)  The  views  of  the  judge  advocate  general  upon  the  questions  asked  here 
and  in  No.  25  are  as  follows : 

"(a)  The  presence  of  counsel  (including  an  officer  acting  as  such)  to  repre- 
sent the  accused  Is  a  great  safeguard  and  of  great  assistance  to  the  accused  and 
the  court,  provided  such  counsel  is  competent.  An  accused  person  has  the  right 
to  be  represented  by  a  barrister  or  solicitor  or  an  officer  selected  by  him.  Never- 
theless the  cases  where  the  accused  have  not  been  represented  have  been  frequeat 
The  judge  advocate  general  considers  that  whenever  practicable  the  assistance  of 
a  suitable  officer  should  be  offered  to  the  accused  for  his  defense  without  in  any 
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way  derogating  from  the  right  of  the  accused  to  be  represented  by  the  counsel 
or  officer  of  his  own  choice." 

Qualified  officers  as  counsel  are  of  great  value  if  competent.  An  Incompetent 
counsel  may  do  a  great  deal  of  harm. 

Lieut  Col.  RiGBT.  The  matter  of  counsel  is  one  of  the  problems  with  us.  What 
do  you  think  of  the  suggestion  of  having  public  defenders  or  military  defenders 
appointed? 

Judge  Casbel.  Not  civilian  advocates.  But  it  would  be  desirable  to  Insure 
so  far  as  practicable  that  suitable  officers  should  be  available  for  the  purpose. 

Lieut.  Col.  Right.  I  see  the  French  have  a  plan  by  which  the  president  of  the 
(tiurt  has  the  right,  the  same  as  a  civil  Judge,  to  appoint  counsel  for  the 
ilefense,  and  it  is  the  duty  of  the  "advocate"  to  appear  without  char?:o  to 
tiefend  if  directed  to  do  so,  just  as  If  he  were  assigned  by  a  civil  Judge. 

Judge  Cassel.  A  civil  advocate? 

Lieut  Col.  RiGBT.  Yes ;  that  seems  to  be  under  their  laws,  part  of  the  duties — 
to  obey  the  orders  of  a  military  judge. 

Judge  Cassisl.  That  would  only  apply  while  troops  were  In  the  Unltetl 
Kingdom. 

Lieut.  Col.  RiGBY.  Un<ler  the  French  system,  in  armies  in  the  interior. 

Judge  Cassel.  If  you  did  that  while  troops  were  at  home,  you  would  be  less 
likely  to  have  suitable  officers  for  the  defense  abroad  and  on  active  service. 
Even  in  peace  time  a  large  proportion  of  the  British  Army  is  always  outside 
of  Uie  United  Kingdom — nearly  one-half.  I  am  inclined  to  think  that  it  will 
be  possible  to  secure  a  sufficient  number  of  properly  quallfle<l  officers.  I  think 
this  is  better  than  assigning  civil  advocates. 

Lieut  Col.  RioBT.  vio  you  think  that  a  counsel  Is  of  real  assistance  to  the 
acnised? 

Judge  Oabbeu  On  the  whole  they  are,  particularly  in  cases  of  any  complica- 
tion. Very  often  a  soldier  Is  rather  nervous  when  he  goes  before  a  court- 
martial.  He  has  not  the  facility  of  bringing  out  circumstances  in  his  own  favor 
in  the  same  way  as  a  counsel  or  qualified  officer  would. 

Ueut.  Col.  RiOBT.  When  represented  by  an  officer.  In  practice  what  Is  the 
rank  of  the  officer  representing  him? 

Judge  Cassel.  There  is  no  rule  or  requirement  as  to  rank.  Anything  from 
a  second  lieutenant  upward.  On  the  whole  I  think  tliat  the  court  gives  due 
weight  to  arguments  Irrespective  of  rank  If  the  counsel  Is  competent 

Lieut  Col.  RiGBT.  Do  you  find  from  your  records  and  general  experience  in 
the  office,  in  a  general  way,  which  way  lieutenants  stand  out;  is  there  any 
disadvantage  in  defending  before  a  court  because  of  the  fact  that  he  is  a 
junior  officer?  Does  he  fail  to  bring  out  the  case  for  the  accused  because  of 
any  timidity  on  account  of  his  low  rank? 

Judge  Cassel.  No  ;  I  do  not  think  so.  It  has  been  suggested  in  Parliament 
here  that  the  counsel  for  the  accused  should  always  be  of  high  rank,  of  the 
same  rank  as  the  president  of  the  court. 

Ueut  Col.  RioBY.  The  same  suggestion  has  been  made  with  us.  There  has 
been  criticism  in  some  quarters  of  appointing  lieutenants  to  defend  the  accused. 

Judge  Cassel.  It  all  depends  on  the  competency  and  legal  knowledge  of  the 
lieutenant.  But  that  has  been  suggested  In  Parliament.  If  a  junior  officer  is 
well  qualified  to  conduct  the  defense,  I  do  not  think  that  his  rank  is  sufficient 
reason  for  excluding  him.     [Reading*  balance  of  paragraph  25a:] 

"To  increase  the  number  of  officers  competent  to  defend  the  accused,  legal 
instruction  among  officers  should  be  Improved  and  a  list  of  qualified  officers 
kept 

"(b)  (25a)  The  British  system  of  summary  disciplinary  punishment  works 
well  In  the  hands  of  good  commanding  officers." 

Lieut  Col.  RiGBY.  Limiting  to  good  commanding  officers.  Taking  the  army 
as  a  whole,  as  they  are,  does  it  work  well? 

Judge  Cassel.  Yes. 

"(c)  (255)  There  Is  very  strong  opposition  to  field  punishment  on  the  ground 
that  It  Is  degrading  and  carried  out  with  varying  degrees  of  severity.  No 
effective  punishment  in  substitution  has  been  suggested.  Some  form  of  punlsh- 
noent  other  than  a  long  term  of  Imprisonment  is  essential  on  active  service." 

Lieut  Col.  RioBT.  Have  you  found  one? 

Judge  Cassel.  We  have  not 

"(<t)  i25cd)  Lack  of  the  powers  referred  to  does  lead  to  miscarriages  of  jus- 
tice and  makes  it  more  difficult  to  secure  uniformity  of  sentences  through  tiie 
action  of  the  confirming  authority    On  the  other  hand  the  exercise  of  such 
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powers  would  lead  to  undermiDe  confidence  in  the  independence  of  tlie  cowrt  and 
might  lead  to  the  belief  that  convictions  or  unduly  severe  sentences  had  been 
secured  through  pressure  exercised  by  the  conAnnlng  authority/* 

In  the  old  days  the  confirming  ofiicer  could  send  back  an  acquittal  to  the  court 
or  could  send  back  a  sentence  in  order  to  have  it  increased  in  severity.  We 
should  never  go  back  to  that.  It  would  be  considered  as  giving  an  opportunity 
lo  confirming  officers  to  press  for  convictions  or  severe  sentences  unduly. 

Lieut  Ck>l.  RiGBY.  We  still  have  it  as  you  used  to  have  it. 

Judge  Cassel.  I  do  not  think  we  shall  ever  go  back  to  it 

Lieut.  GoL  Rigbt.  You  don't  know  of  any  disadvantage  that  arose  from  prac- 
tice that  made  that  change? 

Jiulge  Cassel.  As  I  pointed  out  our  present  system  makes  it  more  difficult 
to  secure  uniformity  of  sentences,  as  the  confirming  officer  can  only  mitigate 
sentences  downward.  If  a  sentence  is  ridiculously  light,  he  can  do  nothinz. 
If  the  next  soldier  gets  a  heavier  sentence,  under  less  grave  circumstances,  ho 
is  very  discontented,  but  the  confirming  officer  can  do  nothing.  At  the  samt' 
time  I  don't  think  that  we  shall  ever  go  back  to  the  old  system,  as  it  is  desirable 
to  avoid  any  pressure  whatever  being  brought  to  bear  on  the  court  to  make 
sentences  more  severe. 

Lieut  Col.  Right.  Is  there  any  reason  why  all  sentences  should  not  be  au- 
nounced  in  open  court? 

Judge  Cassel.  I  think  that  they  should  not  all  be  announce<l  in  open  court, 
because  it  would  be  in  many  cases  a  disadvantage  to  the  accused  himself.  Take 
the  case  of  officers.  Sentences  of  cashiering  or  dismissal  announced  in  open 
court,  to  which  the  press  are  entitled  to  attend,  and  not  yet  confirmed  by  His 
Majesty.  Suppose  His  Majesty  does  not  subsequently  confirm,  the  position  of 
that  officer  is  so  aflPected  by  the  public  announcement  that  it  is  very  difficult  for 
him  to  regain  his  old  prestige  and  position.  Thereft»re»  I  think  ta  all  cases 
where  sentence  is  dismissal  from  tlie  service  or  more  severe,  it  would  be  a  great 
disadvantage  to  the  accused  to  announce  the  sentence  in  open  court.  It  would 
place  him  in  a  very  embarrassing  position  during  the  interval  while  the  ai>- 
proval  of  His  Majesty  was  being  obtained.  I  see  no  objection  to  communicating 
the  substance  in  a  sealed  envelope. 

Lieut.  Col.  RioBY.  Would  you  advise  to  change  the  regulations  so  as  to  direct 
telling  him  by  way  of  the  sealed  envelope? 

Judge  Cassel.  Yes ;  I  should  tell  the  accused  himself — ^the  accused  should  be 
Informed  in  a  sealed  envelope,  being  told  at  the  same  time  that  the  sentence  is 
still  subject  to  confirmation.  I  further  think  that  in  those  cases  where  the  sen- 
tence is  less  severe  than  dismissal  from  the  service  in  the  case  of  officers,  and  in  the 
case  of  soldiers  where  it  does  not  involve  loss  of  liberty,  it  should  be  announce^l 
in  open  court.  In  the  case  of  light  sentences  I  should  have  the  announcement 
made  in  open  court  and  the  accused  at  once  released  from  arrest.  With  us, 
the  sentence  can  not  be  increased  in  severity  on  confirmation. 

"(e)  (25e)  The  retention  of  the  power  to  'review*  appears  desirable.  It  i.< 
a  great  safeguard  against  illegal  or  improper  convictions  and  excessive  sen- 
tences and  helps  to  secure  uniformity  of  sentences.  It  operates  automatically 
without  any  special  application  which  is  necessary  in  the  case  of  an  appeal. 
The  reviewing  authority  Is  resiwnsible  for  the  maintenance  of  discipline  in  the 
force  he  commands  which  is  essential  for  the  safety  of  his  troops  and  the  suc- 
cess of  their  operations.  He  can  judge  better  than  anyone  else  what  the  re- 
quirements of  discipline  are  and  how  far  exemplary  punishments  are  necessary. 
On  legal  questions  he  is  guided  by  skilled  advisers. 

"(/)  (25/)  Detailed  instructions,  though  perhaps  unnecessary  in  a  small 
fully  trained  army,  appear  to  be  very  desirable  when  military  law  has  to  be 
administered  by  officers  who  only  hold  temporary  commissions  or  who  have  not 
had  a  lengthy  training. 

"(g)  {25g)  Their  value  has  been  fully  proved;  but  they  should  sit  either  as 
judge  advocates  or  presidents,  rather  than  as  members  only. 

**(h)  (25/0  The  judge  advocate  general  considers  that  it  is  of  great  iui- 
portance  that  legal  education  among  officers  in  the  army  should  be  impcovefi. 
Officers  should  be  encouraged  to  qualify  In  law  by  additional  pay  or  other  ad- 
vantages. So  far  as  practicable  only  officers  who  had,  after  examination,  been 
certified  as  fit  to  do  so  should  sit  as  presidents  or  members  of  courts-martial  or 
act  as  prosecutors  or  defenders  of  the  accused.  A  part  of  the  legal  Instruction 
of  officers  should  consist  In  attending  the  hearing  of  cases  in  the  civil  courts." 

Lieut  Col.  RiGBY  (reading  questionnaire)  : 
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"(27)  Clemency:  (a)  Before  the  armistice  and  (b)  Htnce  the  armistice — 
methods  adopted:  Routine  of  procedure;  theory  upon  which  it  proceeds; 
statistics  showing  results.** 

Judge  Cassel  (reading) : 

"(27)  The  adjutant  generars  department  of  the  war  office  should  he  applied 
to  for  the  Information.** 

Lieut.  Col.  RioBY  (reading  questionnaire)  : 

*M28)  Any  literature  on  the  general  subject — motions  in  Parliament,  reports 
of  any  parliamentary  commissions;  and  any  debates,  magazine  or  newspaper 
articles,  etc.,  of  value.** 

Judge  Cassel  (reading) : 

**<28)  There  w^as  a  debate  in  the  House  of  Commons  on  March  3,  1919,  copy  of 
Hansard  attached,  as  a  result  of  which  the  present  court-martial  committee  was 
appointed.  This  committee  is  at  present  considering  its  report.  The  debate  is 
reported  in  Hansard,  columns  1(X>-183,  copy  herewith. 

"A  committee  on  punishments  on  active  service  was  appointed  after  the  South 
African  War  and  reported  in  1904.    Copy  report  herewith. 

"A  royal  commission  on  courts-martial  was  appointetl  in  1868  and  made  two 
reports,  dated  July  24, 1868,  and  May  14, 1869,  respectively. 

*'A  select  committee  appointed  to  examine  into  the  mutiny  act  in  1878  and 
reported  in  the  .same  year. 

"A  number  of  articles  have  a{H>eared  in  a  weekly  publication  called  John  Bull, 
edited  by  Mr.  Bottomley,  M.  P.,  and  there  are  also  articles  in  the  Contemporary 
Review  of  March,  1919,  and  Blackwood's  Magazine  of  June,  1919.*' 

( Interview  concluded  at  8  o'clock  p.  m. ) 

(Signed)  F.  Cassel. 

Judge  Adrooate  OeneraL 

August  8,  1919. 

(Reporter:  Army  Field  Clerk  F.  T.  McBneny.) 


I^)NDON,  Ju9te  14,  1919, 

Memorandum  for  the  judge  advocate  general,  Great  Britain : 

On  behalf  of  the  United  States  Government,  the  following  information  con- 
cerning the  administration  of  military  law  in  the  British  Armies  is  respectfully 
requested,  so  far  as  it  may  be  practicable  to  furnish  it : 

1.  Recmlts  of  preliminary  investigation  and  trial  and  how  the  investigation  is 
actually  carried  on  in  practice. 

2.  How  far  convening  authorities  are,  In  fact,  governe<l  by  recommendations 
of  law  f^lcers  as  to  ordering  cases  to  trial. 

3.  Summary  disciplinary  punishment. 

4.  Information  and  statistics  relating  to  the  impartial  judge  advocate  at- 
tached to  a  general  court-martial  (and  to  what  extent  in  practice  assigned  to 
district  courts-martial). 

5.  The  "specially  qualified  member"  of  the 'British  field  general  court- 
martial — 

(a)  How  many  officers  are  required  for  this  service? 
(6)  From  what  department  are  they  drawn? 

(c)  By  whom  and  how  are  they  chosen? 

(d)  Are  they  in  practice  required  to  have  legal  training? 

ie)  What  qualifications  are  required  for  this  "  speclaly  qualified  member  *'? 

(/)  How  many  courts  can  one  such  officer  conveniently  serve? 

KO)  Do  they  in  practice  sum  up  the  case  as  to  the  facts,  as  well  as  the  law, 
like  the  judge  advocate  of  the  British  6.  C.  M.? 

ih)  And,  if  so,  how  does  such  summing  up  (by  an  officer  who  is  himself 
n  member  of  the  court  and  required  to  vote  as  one  of  the  members)  work  In 

practice? 

(»)  How  much  deference  is  In  practice  paid  to  the  opinions  of  the  **  specially 
qaalified  member  **  of  the  court? 

( k)  How  does  the  whole  system  actually  work  out? 

6.  What  have  l)een  the  results  in  practice  of  British  Army  onlers  110  and 
HI,  of  March  17,  1917  (analogous  to  Oneral  Orders,  Nos.  7  and  84,  United 
States  War  Department,  1918)— 

(a)  Upon  what  considerations  were  these  British  orders  based? 
ih)  Just  how  far  has  their  application  been  extended? 
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(c)  How  uniformly  have  the  recommendations  of  the  Judge  advocate  gen- 
eral been  followed  by  confirming  authorities? 

7.  To  what  relative  extent  during  the  war  has  the  British  Army  made  uae 
of  its  several  disciplinary  agencies? 

(a)  General  courts-martial. 

(b)  District  courts-martial. 

(c)  Field  general  courts-martial. 

((f)   Summary  disciplinary  punishment 

8.  What  about  the  length  and  severity  of  sentences  during  the  war  In  tbe 
British  Army  for — 

(a)  Military  offenses? 
(6)  Civil  offenses? 

9.  Statistics  for  the  purposes  of  throwing  light  on  all  of  the  ab^ive  ques- 
tions, and  others  that  may  arise,  as  to : 

(a)  Total  number  of  court-martial  trials;  segregated  among  the  diflerent 
courts — 

(1)  General  courts-martial. 

(2)  District  courts-martial. 

(3)  Field  general  courts-martial. 

(b)  Annual  percentage  of  court-martial  trials  to  total  strength. 

(c)  Number  (and  percentage)  of  acquittals. 

{d)  Number  and  percentage  of  cases  reviewed,  disapproved,  modified,  etc.. 
and  by  what  agencies  (that  is,  confirming  authority  or  recommendation  of 
judge  advocate  general  or  otherwise). 

10.  Number  and  length  of  sentences  for  principal  military  offenses  and 
principal  civil  offenses,  collated  and  tabulated  separately. 

11.  Number  of  sentences  reduced  in  severity  by  the  confirming  authority  or 
on  the  recommendation  of  the  Judge  advocate  general — 

(1)  Classified  according  to  the  character  of  the  offense;  and, 

(2)  With  figures  as  to  the  aggregate  of  such  reductions  and  the  percentage 
of  such  reductions  to  the  number  and  length  of  original  sentences. 

(3)  Classified  to  show  separately  those  so  reduced  on  recommendation  of 
judge  advocate  general. 

12.  Death  sentences,  classified  as  to — 

(1)  Offenses  for  which  imposed. 

(2)  How  many  carrletl  into  execution. 

(3)  Statistics  as  to  commutation. 

13.  Detention  barracks  statistics:  Number  of  such  sentences,  classified  as  to— 

( 1 )  Character  of  offense  and  length  of  sentence. 

(2)  Figures  as  to  the  restoration  of  men  to  duty. 

(3)  Number  of  men  who,  having  served  detention  barracks  sentences,  were 
again  sentenced  to  the  barracks,  or  to  severer  punlshm^it 

14.  Summary  disciplinary  punishment  statistics: 

(1)  Number  and  character  of  sentences  and  for  what  kind  of  offenses. 

(2)  Number  of  men  so  sentenced  a  second,  third,  or  more  times. 

(3)  Number  of  men  so  sentenceil,  who  were  thereafter  sentenced  to  the  deten- 
tion barracks,  or  to  severer  punishment. 

15.  Average  length  of  time  elapsed  between  the  oifense  and  final  disposition 
of  cases : 

(1)  By  summary  disciplinary  punishment. 

(2)  By  courts-martial  (classified,  so  far  as  possible,  by  the  different  kinds 
of  courts-martial). 

(3)  Final  confirmation  or  other  disposition. 

16.  Results  of  suspension  of  sentence,  under  suspended  sentence  act;  statis- 
tics and  general  working  of  the  system. 

17.  An  opportunity  (such  ns  was  afforded  0>1.  Dunn  of  the  United  States 
Army  in  1011)  of  visiting  detention  barracks  and  other  military  prisons;  and 
statistics  as  to  the  length  of  sentences  and  character  of  offenses  for  which  the 
prisoners  are  undergoing  confinement. 

18.  An  opportunity  to  visit  and  take  stenographic  reports  of  the  proceedings 
of  courts- martial  of  the  different  clas.se» — (i.  C.  M.,  D.  C.  M.,  F.  G.  C.  M. — and 
to  procure  complete  copies  of  records  of  actual  proceedings  (with  the  names  of 
the  defendants  omitted,  or  fictitious  names  substituted  if  desirable),  such  as  has 
been  furnished  us  by  the  French  authorities. 

19.  Information  as  to  the  working  in  practice  of  the  Judge  advocate  general's 
ofiice ;  e.  g..  the  number  of  cases  passing  through  the  office  per  annum,  or  per 
month,  during  the  war;  the  length  of  time  required  for  the  disposition  of  a 
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case  In  the  office;  the  routine  method  of  handling  cases;  the  number  of  cases 
recommended  to  be  disapproved;  number  of  recommendations  to  clemency; 
flgnres  showing  how  uniformly  recommendations  of  the  judge  advocate  general 
have  been  followed  by  milltanr  authorities ; 

(a)  of  disapproval,  wholly  or  partially,  on  legal  grounds, 

(&)  of  clemency. 

20.  Forms  of  actions,  recommendations  or  memoranda  used  by  the  Judge 
advocate  general  in  the  disposition  of  cases. 

2L  Information  as  to  the  finality  of  action  of  the  Judge  advocate  general. 

(a)  From  the  forms  used  in  practice. 

(b)  In  theory  (that  is  to  say,  showing  how  far  in  practice  the  power  of  the 
Jad^  advocate  general  is  final  and  Judicial ;  and  how  far  it  is,  either  in  theory 
or  practice,  recommendatory  and  subject  to  the  action  of  higher  authority). 

(c)  Information  of  the  exact  nature  of  the  change,  some  years  ago,  in  the 
status,  tenure,  and  power  of  the  Judge  advocate  general. 

22.  Information  showing  the  routine  disposition  or  action  upon  recommenda- 
UoDs  of  the  Judge  advocate  general,  by  the  secretary  of  state  for  war,  army 
coondl,  chief  of  staff,  or  other  authorities. 

23.  Information  as  to  the  routine  followed  by  confirming  authorities  in  acting 
upon  records  of  trials  by  courts-martial — 

(a)  General  courts-martial. 

(b)  District  courts-martial. 

(r)  Field  general  courts-martin  I. 

24.  Through  whose  hands  do  sucli  records  pass :  and  uiion  the  reconimenda- 
t'on  of  what,  if  any,  legal  officer  does  the  confirming  authority  act? 

25.  Also  to  have  Interviews  (in  the  pre8<»nce  of  a  stenographer,  such  as  have 
been  furnished  us  in  France),  with  commanding  generals  in  the  field,  or  those 
wlio  have  commanded  in  the  field  during  the  war,  for  the  purpose  of  procuring 
their  opinions  upon  the  disciplinary,  or  other,  value  of  some  points  wherein  the 
British  court-martial  and  disciplinary  practice  varies  from  ours  (and  from  the 
French),  notably — 

(a)  Summary  disciplinary  punishment. 

(b)  Field  punishment. 

(c)  Lack  o£  power  to  return  acquittals  for  rectmsideration. 

(d)  Lack  of  power  on  revision  to  Increase  the  severity  of  a  sentence. 

(c)  Power  of  the  commanding  general  in  Great  Britain  and  the  United 
States  (as  contradistinguished  from  the  French  practice)  to  review  the  pro- 
ceedings of  courts-martial. 

(f)  Detailed  instructions,  as  prescribed  in  the  British  regulations,  as  t<»  the 
method  of  conducting  the  preliminary  examination. 

(g)  The  value  of  a  legal  officer  as  an  impartial  Judicial  officer  on  the  court- 
martial  (Judge  Advocate,  as  in  British  G.  O.  M.,  or  "  Specially  qualified  mem- 
ber" of  the  court,  as  in  F.  G.  C.  M.). 

(h)  Other  questions  that  may  be  present e<l. 

26l  The  advice  and  opinion  of  tlie  British  Judge  advocate  jjfenerul  and  his 
assistants,  and  of  military  lawyers  familiar  with  court-martial  practice,  as  to 
these  questions,  and  also  particularly  as  to — 

(o)  The  value  of  counsel  for  the  accused  in  court-ninrtial  trials;  and  the 
method  of  choosing  counsel  for  the  accused. 

27.  Glemency :  (a)  Before  the  armistice,  and  {b)  since  the  armistice;  methods 
adopted ;  routine  of  procedure ;  theory  uiwn  which  it  procee<ls ;  statistics  show- 
ing results. 

28.  Any  literature  on  the  general  subject :  motions  in  Parliament ;  reports  of 
any  parliamentary  commissions;  and  any  debates,  magazine,  or  newspaper 
articles,  etc.,  of  value. 

William  C.  Rigby, 
Lieutenunt  Colonel,  Judge  Advocate. 


ARBWSBS  TO  QUESTIONS  BAISED  IN  THE  MEMORANDUM  DATED  JUNE  14,  1919,  OF 
UKCT  OOL.  W.  C.  BIGBT,  JUDGE  ADVOCATE,  CHIEF  OF  SPECIAL  MISSION,  U.  S. 
ASMY. 

(1)  (a)  No  Statistics  are  available  as  to  the  niunber  of  charges  investigated 
by  commanding  officers,  nor  as  to  the  proportion  of  such  charges  which  are 
dismissed,  rmnanded  for  trial  by  court-martial,  or  dealt  with  summarily. 
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(&)  In  the  case  of  a  N.  G.  O.  or  man,  a  charge  is  first  investigated  by  his 
company  (battery  or  squadron)  commander,  whose  powers  of  punishment  are 
very  restricted.  (See  King's  RegulatiotiB  QOl.)  If  the  company  commander 
can  not,  or  thinks  that  he  ought  not  to,  deal  with  the  case,  he  sends  it  on  to 
be  dealt  with  by  the  commanding  officer.  The  latter  after  the  charge  has  been 
read  to  the  accused  hears  the  witnesses.  The  accused  may  cross-examine  the 
witnesses  called  against  him,  and  may  make  a  statement  (or  give  evidence)  in 
his  defense,  and  may  call  witnesses.  If  the  accused  so  required,  the  evidence 
must  be  taken  on  oath;  but  it  is  only  very  rarely  that  such  a  request  is  pre- 
ferred. The  accused  has  no  right  to  be  r^resented  by  counsel  or  by  an  officer 
before  the  commanding  officer. 

The  commanding  officer  then  takes  one  of  the  following  courses : 

(1)  He  dismisses  the  charge; 

(II)  He  disposes  of  it  summarily,  if  he  can  do  so  without  reference  to 
superior  authority.  The  charges  that  may  be  so  disposed  of  are  set  out  in 
King's  Regulations  487.  The  punishments  which  a  commanding  officer  can 
award  to  a  N.  G.  O.  or  man  are  set  out  in  section  46  (2)  of  the  army  act  and 
King's  Regulations  403. 

(III)  If  he  thinks  that  the  case  is  one  which  may  be  dealt  with  sunrniarily. 
but  he  is  not  empowered  to  so  deal  with  it  without  sanction  from  superior 
authority,  he  refers  it  to  such  authority.  He  will  then  either  be  author!ze«l 
to  deal  with  it  sunmiarily,  or  be  directed  to  send  it  to  a  court-martial. 

•(IV)  He  adjourns  it  in  order  that  the  evidence  may  be  reduced  to  writing, 
with  a  view  to  a  court-martial. 

In  every  case  where  the  award  or  finding  involves  a  forfeiture  of  pay,  ami 
in  every  other  case  unless  one  of  the  minor  punishments  referred  to  in  army 
act,  section  46  (9)  and  King's  Regulations  493  is  awarded,  the  commanding 
officer  must  give  the  accused  the  option  of  being  tried  by  court-martial  (army 
act  section  46  (6)). 

Where  a  case  is  adjourned  for  the  evidence  to  be  reduced  to  writing,  this 
is  (as  a  rule)  done  by  the  adjutant,  though  any  officer  may  be  detailed  by  the 
commanding  officer  for  the  purpose.  The  witnesses  attend  again,  give  their 
evidence  and  are  cross-examined  as  before;  the  accused  makes  any  statement 
(or  gives  any  evidence)  that  he  wishes  (after  being  cautioned  that  he  need 
not  say  anything),  and  calls  witnesses  if  he  wishes.  The  whole  evidence  is 
taken  down  in  writing  by  the  adjutant  or  other  officer  detailed  for  the  purpose. 
Each  witness  signs  the  evidence  given  by  him,  and  the  evidence  so  taken  is 
called  the  "Summary  of  evidence."  The  evidence  is  g^ierally  not  taken  on 
oath,  and  the  accused  has  no  right  to  be  represented.  This,  however,  has 
sometimes  been  allowed  in  cases  of  exceptional  difficulty  or  importance. 

The  commanding  officer  then  reconsiders  the  written  record,  and  finally  de- 
cides whether  to  apply  for  a  court-martial  or  whether  to  dispose  of  the  case 
summarily  (assuming  that  he  has  iwwer  to  do  so  and  that  the  accused  has  not 
elected  trial  by  court-marital). 

If  he  decides  upon  a  court-martial,  he  prepares  and  signs  a  charge  sheet  and 
formal  application  for  trial,  which  he  forwards  with  the  summary  of  evidence 
and  conduct  sheets  of  the  accused  to  an  officer  having  power  to  convene  a  court- 
martial  for  the  trial  of  the  accused.  That  officer  considers  whether  the  summary 
of  evidence  Justifies  trial,  and.  if  he  comes  to  the  conclusion  that  it  does,  make^ 
an  order  accordingly. 

In  the  case  of  an  officer,  the  case  goes  at  once  to  the  commanding  officer 
without  the  intervention  of  the  company  (battery  or  squadron)  commander. 
The  commanding  officer  has  no  power  to  punish  an  officer.  He  can  either  dis- 
miss the  case  or  apply  for  a  court-martial,  or  (if  the  accused  officer  is  below 
field  rank)  can  refer  the  case  to  a  superior  officer,  not  under  the  rank  of 
general.  The  latter.  In  the  case  of  an  officer  below  field  rank,  can  award  certain 
minor  punishments  or  can  direct  trial  by  court-martial.  (See  army  act,  sec. 
46A.)  Where  a  court-martial  is  decided  upon,  a  written  summary  of  evidence 
must  be  taken  as  in  the  case  of  a  soldier ;  if  the  accused  so  requires  otherwi«:e. 
a  summary  may  be  dispensed  with,  and  an  "abstract"  of  the  evidence  given 
to  the  accused. 

(2)  On  legal  points,  e.  g.,  as  to  whether  the  acts  alleged  constitute  an  offense 
against  the  army  act  or  whether  the  evidence  is  sufficient  to  Justify  trial,  the 
advice  of  a  qualified  officer  is  taken ;  but  questions  of  difficulty  would  generally 
be  referred  to  the  Judge  advocate  general  or  his  deputy,  whose  advice  is  almost 
invariably  taken. 

(3)  A  commanding  officer  can  not  punish  an  officer  or  warrant  officer.  A 
general  officer  holding  a  general  court-martial  warrant  and  a  general  officer 
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<-omuianding  Id  chief  lu  the  field  and  any  officer  (not  under  the  rank  of  major 
;:»>neral)  appointed  by  him  or  by  the  Army  council  can  award  the  following;  to 
Jill  officer  below  field  rank : 

Forfeiture  of  seniority  of  rank  (subject  to  right  of  accilsed  to  ele<*t  trial  by 
general  court-martial). 

Severe  reprimand  or  reprimand  (without  such  option  to  elect). 

This  power  was  only  conferre<l  in  1919  by  the  annual  army  act  of  that  year. 

A  N.  C.  O.  may  be  severely  reprimandeil.  reprimanded,  or  admonishe<1 ;  also, 
i(  hokling  "  acting  "  or  "  lance  "  rank,  may  be  ordered  to  revert  to  his  permanent 
rank. 

In  the  case  of  privates,  the  "  summary  "  punishments  awardable  by  a  com- 
manding officer  are : 

Detenti<m  up  to  28  days. 

For  drunkenness,  a  fine  not  exceeillng  lOA,  In  addition  to  or  witliout  deten- 

'ioii, 

Autlu>rize<I  de<luctIons  from  iMiy  (e.  g.  t(»  make  good  damage  done,  or  loss  of 
iunis  and  kit). 

On  active  service  only,  field  puni.shment  up  to  28  days. 

On  active  service  only  (in  addition  to  or  wifhout  any  other  punishment), 
f«>rfeiture  of  ordinary  pay  up  to  28  days. 

The  following  minor  punishments  may  als4>  l>e  awardinl : 

< Confinement  to  barracks  up  to  14  days. 

Kxtra  guards  or  plcquets. 

Admonition    (see  King's  liegulatlons.  493). 

If  the  ccminiandlng  ofli<*er  Is  not  of  field  rank  his  iM»wers  in  resinn-t  of 
•N'Tention  are  limited  to  7  days  (except  in  cases  of  absence). 

A  oonipany  (sc]uadrttn  or  battery)  commander  nm  nwnrd  normally — 

Confinement  to  barracks  hp  to  7  days. 

Kxtra   guards  and   plcquets.  ^ 

F^lnes  for  drunkenness.  "* 

He  can  deal  with  cases  of  absence  wbirh  entail  automatic  forfeiture  of  pay. 

His  awards  can  be  redui-eil  by  the  commanding  officer,  and  if  he  has  not 
three  years'  service  his  jxiwers  may  be  limited  by  the  c<nnmandlng  officer. 
•  See  King's    Regulations,   oOl.) 

A  comnmnding  officer  must  give  a  soldier  the  option  of  claiming  a  trial  by 
court -mart  la  I  in  ever>-  case  where  the  award  or  finding  involves  a  forfeiture 
'>f  imy,  and  in  every  other  case  unless  he  aw^ards  one  of  the  "  minor  "  pun- 
ishments.    (Army  act,  sec.  56   (8).) 

Subject  to  this  option,  a  commanding  offictn*  can  in  law  deal  sumnuirily 
with  any  offense  If  he  considers  that  his  iwwers  of  punishment  are  sufficient ; 
hut  King's  Uegulaticms  (487)  require  him  to  first  refer  certain  of  the  more 
"^orious  offenses  to  superior  authority  for  directions  as  to  whether  they  shall 
W  dealt  with  summarily  or  whether  a  court-martial  .sluill  be  held. 

f4)  A  judge  advocate  Is  always  apiK)inted  for  a  general  court-martial;  he 
Is  ;renerally  an  officer  with  legal  knowUnlge,  but  may  be  a  civilian. 

Tl»e  ap])ointment  In  the  I'nlted  Kingdom  is  made  by  the  judge  advocate 
;:eneral ;  abroad,  by  the  general  officer  commanding  in  chief.  A  judge  ad- 
vwiite  Is  at  present  cmly  rarely  apiK>Inte<l  in  the  case  of  district  courts- 
martial.     No  statistics  are  available. 

(.'►)  It  niu.«it  l)e  renieml)ered  that  the  "  sjieiMally  quallflwl  meml>er "  of  a 
held  general  c<mrt-raartlal,  generally  called  a  court-martial  officer,  was  im- 
known  before  and  In  the  early  stages  of  the  war.  The  first  ccmrt-martial 
'►ffii^i-s  were  appolnte<l  in  August,  1915. 

in)  The  general  rule  was  to  have  one  attached  to  each  corps  of  not  more 
than  two  divisions.  If  there  were  m(»re  than  two  divisions  tlierc  were  two 
<'<iurt-martial  otticers.  In  addition,  there  were  one  or  more  tHUirt-martlal 
uffif-ers  attached  to  each  army.  There  were  si)ecial  appointments  for  line  of 
«'(>mmuuication. 

(ft)  From  the  army  as  a  whole,  in  which  a  great  many  barristers  and 
'*<>ncltors  were  serving. 

U)  By  the  adjutant  general's  department,  after  Inquiry  as  to  ai)plicant's 
nhility  and  professional  standing,  on  the  recommendation  of  the  judge  ad- 
vtH-ate  general  or  his  deputy. 

id)  (e)  They  were  all  fully  qualifle<l  barristers  or  solicitors. 

if)  The  answer  to  this  question  depends  on  the  local  conditions  and  the 
l«*ngth  and  ilifficulty  of  the  cases:  the  number  of  officers  referred  to  under  («) 
wf»re  found  sufficient  to  do  the  work  required. 
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(ff)  They  do  iu»t  formally  sum  up  (either  on  fact  or  hiw)  in  oi>en  ouiirt. 
When  the  court  i*etires  they  give  their  views  both  on  law  antl  on  fact. 

(h)  This  does  not.  arise. 

(i)  On  questions  of  law  their  opinion  was  j?enerally  followeil;  on  a  question 
of  fact  it  had  considerable  welKht,  thougli  not  so  nuich  as  on  questions  of  law. 
But  the  oblipition  of  .secrecy  ImiM>se<l  l)y  the  oath  renders  it  ditlieult  to  s^ieak 
with  certainty. 

(A)  It  is  considered  that  the  system  has  in  the  emergency  workeil  extremely 
well.  There  is.  however,  a  difference  of  opinion  as  to  whether  it  would  not  Ih» 
better  that  the  court-martial  officer  .should  sit  either  as  judge  advocate  i»r 
jiresident,  iind  not  merely  Jis  a  member  of  tlie  court. 

{{})  Before  Army  Orders  110  and  111  of  1917,  in  tlie  Unite^l  KiuKdom,  the 
judjre  advocate  at  the  trial  forwarded  the  procee<lings  of  general  c<mrts-msirtial 
direct  to  the  judge  advocate  general. 

I'nder  the  new  system  Introduced  by  Arn»y  Orders  110  and  111  the  proct^l- 
ings  in  such  cas<^,  Instend  of  going  direct  to  the  judge  advocate  general,  jmss 
to  him  through  the  convening  officer,  who  adds  his  remarks  and  reconuuenda- 
tions. 

(I>  If  confirniatlr)n  by  His  Majesty  was  required,  the  judge  advocate  general 
transmitted  them  to  the  secretary  of  state  for  submission  to  His  Majesty. 

(II)  If  confirmation  i)y  His  Majesty  was  not  required,  the  judge  advocate 
general  retunie<i  them  with  his  advice  to  the  convening  officer  (who  was  also 
the  confirming  officer). 

(a)  The  object  of  the  Army  Orders  110  and  111  was  to  insure  that  the  judse 
a<lvo<*ate  general  in  reviewing  tlie  pnK*ee<iings  and  the  secretary  of  state  for 
war  or  air  temiering  advice  to  His  Majesty  sh<nild  have  bef<»re  them  the  views 
of  the  convening  officer. 

ib)  The  orders  extend  to  all  general  courts-mnrtial  held  in  the  Vnittnl 
Kingdom.       ^ 

(c)  The  recommendaticms  of  the  judge  advocate  gen«»ral  as  to  confirmation 
have  almost  invariably  been  followed. 

(7).  (S),  (9),  (10).  (11),  (12),  (18),  and  (14).  All  tlie  .statistic^s  availablt* 
in  this  office  have  been  supplied.  I*ossibly  the  adjutant  general's  department 
may  be  able  to  supply  further  information  as  to  strength  of  army,  detention 
barracks,  and  punishments.  There  are  no  .statistics  of  summaiT  punishments 
by  connnanding  officers;  no  record  of  such  punishments  reaches  the  office  of 
the  judge  advocate  general. 

(15)  (1 )  An  offense  would  ordinarily  be  dis|K)se<l  of  l)y  summary  punishment 
<»n  the  day  f<dlowing  arrest,  but  there  may  be  delay,  owing  to  a  nuiiil)er  of 
<'auses.  sucli  as  difficulty  in  obtaining  evidence,  reference  to  superior  aiithoritj, 
etc. 

(2)  The  times  which  would  ela])se  between  commission  of  the  offense  and 
confirmation  of  the  sentence  in  the  case  of  each  of  the  four  kinds  of  c<mrts- 
martlal  if  every  stej)  were  taken  as  jn'omptly  as  possible  and  no.  difficulty  aros«*. 
in  connection  with  the  o1)tuinlng  of  evidence  or  otherwise  are  shown  in  the 
table  annexed  to  the  evidence  of  tlie  judge  adv<K*ate  general  before  the  coni- 
mitti»e  on  courts-martial.  Ap|)endix  III,  page  27.  copy  attached.  No  statistics 
as  to  the  actual  times  which  elapse  have  lieen  kept. 

(16)  The  working  of  tlie  suspenshm  of  sentences  acts  has  been  most  lH»no- 
flcial  during  war  time  and  the  acts  liave  fulfilled  the  purposes  for  wliich  they 
were  originally  pass(»d.  Tliey  have  given  many  a  sohliiT  the  opiwrtunlty  of 
red(H*niing  his  character  by  bravery  in  tlie  fichi.  They  have  prevente^l  men 
whose  service^^  were  require<l  In  tlie  field  from  being  detained  for  a  long  i>erii>«l 
in  pri.son.  A  feature  in  conne<'tion  with  thesi*  acts  which  has  given  rise  U* 
some  dissatisfaction  is  the  far*t  that,  while  soldiers  wh(»  had  committed  com- 
paratively slight  offences  and  who  had  not  had  their  sentences  suspende^l  ha<l 
to  .serve  those  sentencc»s.  others  who  had  been  guilty  of  graver  crimes  and 
wiio  had  their  punishments  susi>ended  escaped  all  punishment.  The  adjutant 
general's  department  would  be  able  to  supply  furtlier  information  4>n  t\\\^ 
question. 

(17)  (18)  This  is  being  arranged.  Further  statistics  as  to  sentences  can 
liossilily  be  supplied  by  the  adjutant  general's  department  of  the  war  office 
and  tlie  authorities  at  the  detention  barracks. 

(19)  The  work  of  the  judge  advocate  general's  office  consists  in  giving 
advice  as  to  courts-martial  both  under  the  army  act  and  the  air  force  act 
and  legal  advice  on  other  (piestions.  The  w<»rk  so  far  as  it  relates  to  courts- 
martial  falls  under  four  main  heads: 
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(I)  Advic*e  before  trial. 

(II)  Advice  before  conflnnation. 

(III)  Review  after  conttrmation, 

(IV)  lie  view  ujion  appeal. 

As  to  (I)  in  the  I'liiteil  Kingdom  the  (ronveiiinK  otticvr  Injfore  ordering  trial 
submitji  the  charge  sheet  and  summary  of  evidence  in  all  general  cinirts-martial 
i-sises  and  in  all  district  court-martial  cases  where  fraud  is  alleged  or  where 
ht»  desires  advice.  Similar  duties  are  discharged  in  relation  to  courts-martial 
abroad  by  the  deputy  of  the  judge  advocate  general. 

In  such  cases  advice  is  given  as  to  whether  the  evidence  is  admissible  and 
sufficient  to  suppf>rt  the  <-harge  and  what  kind  of  further  evidence  (if  any) 
is  rpquiretl,  and  also  whether  the  charge  Is  correctly  drawn  and  what  amend- 
ments and  additional  charges  (if  any)  are  necessary. 

The  judge  advocate  general  himself  does  not  deal  with  cases  "  before  trial  '* 
t*xtt»pt  to  lay  do\ni  general  principles  and  It  Is  a  cardinal  rule  of  the  office 
that  the  officers  who  deal  with  cases  at  that  stage  should  not  alsi>  deal  with 
them  "after  trial." 

As  to  (II)  in  the  United  Kingdom  after  trial  and  l)efore  confirmation 
the  proceedings  are  forwarde*!  to  the  judge  advcwate  general  In  all  general 
(imrt-martlal  cases  and  in  any  other  cases  where  the  c<mfirmlng  authority 
(lesires  advice. 

These  are  dealt  with  by  the  judge  advocate  general  with  the  help  of  legal 
assistunts.  Abroad  similar  duties  are  dlsciiarged  by  the  deputy  of  the  judge 
advocate  general  who  refers  to  the  judge  advmnite  general  in  Ix)ndou  in  cases 
<»f  doubt  or  difficulty. 

If  the  procee<llngs  require  confirmation  by  His  Majesty,  the  juclge  advocate 
general  forwards  them  to  the  secretary  of  state  with  his  opinion  embodied 
in  a  minute,  and  the  secretary  of  state  submits  them  to  His  Majesty. 

In  other  cases  he  returns  them  to  the  confirming  authority  with  hb  advice. 

Ah  to  (III).  All  proc-eeflings  held  in  an^'  part  of  the  world  except  India  ate. 
after  iY>nfirination.  forwarded  to  the  Office  of  the  Judge  A<lvocate  (ieneral  in 
I»m1on  for  review  an«l  custmly.  For  India  there  is  a  .si*parate  Judge  Advocate 
(General  who  reviews  proceeilings  of  trial  held  there. 

In  all  cases  sent  to  the  Judge  AdvcK-ate  Oneral's  Office  the  prcK*ee<lings  are 
nirefidly  reviewetl  to  see  whether  the  charges  are  projK»rly  framed,  whether 
the  evidence  justifies  a  convicti<ai,  and  whether  the  prm-eedlngs  are  otherwise 
lejrjilly  In  order.  If  the  prcK-eedings  are  hi  order  they  are  file<l.  If  not,  they 
are  forwardetl  to  the  Secret:iry  of  State  for  War  or  the  Secretary  nf  State  for 
Air  or  the  Adjutant  (Jenerul,  or  other  pro|>er  auth(Mity.  advising  that  the  pro- 
'-eeilings  shouUl  l>e  quashed  or  that  such  other  a<'tion  slamld  be  taken  as  the 
<'inninistances  of  the  case  may  require. 

As  to  (IV).  It  is  ojien  tf»  any  person  convicted  by  court-niartial  to  iietithm 
His  Majesty,  or  the  Army  Ccanicll,  or  Air  Council  at  ai\y  time  against  his  c<in- 
vi<'tion  or  sentence,  and  perwms  frequently  petition  more  than  on<*e.  Such  r^e- 
titions,  if  they  involve  any  legal  questlona,  are  referre<l  to  the  Judge  Advoc*ate 
< Ieneral  and  are  again  cHiUsidered  by  him  in  the  light  of  any  further  fact« 
or  arguments  brought  forward  by  the  petitioner.  Advl<re  Is  then  given  to  the 
Secretary  of  State  for  War  or  Air  as  to  whether  there  is  any  ground  for 
interference. 

It  must  Ih?  clearly  imderstood  that  the  Judge  Advocate  (Jeneral  is  concerne<l 
♦»nly  with  the  legality  of  (ronvictions  and  sentences.  He  is  not  concerne<l  with 
recommendations  to  clemency,  though  he  occasionally  calls  attention  to  seii- 
teiM-es  if  the.v  api>ear  unusually  severe.  His  reconnnendations  up«Mi  legal 
aspect  of  cases  are  almost  invariably  accepted  and  acted  upon.  The  only 
••ases  in  which  this  has  not  been  done  is  when  the  att<)mey  general  has  l>eeii 
CI  insulted  and  ban  taken  a  different  view. 

Ciases  for  advice  before  trial  and  l)efore  confirmation  are,  so  far  as  circum- 
stances |)eruut,  dealt  with  and  dispatched  from  the  Judge  Advm-ate  (Jeneral's 
<>flioe  within  48  hours  of  receipt  unless  they  raise  s<»me  point  of  ext'eptional  dif- 
ficulty. 

Canes  for  fiinil  review  after  C(mfirmation  are  dealt  with  as  ra])ldly  as  possible: 
tlie  delay  is  seldom  more  than  three  days. 
As  the  statistics  show,  netiriy  a  quartt»r  of  a  million  convk'tlons  were  re- 

vi«?wwl  in  the  office  during  the  war. 
Co   In  addition  to  coiu't-martial  work   of  the  Army   and   Uoyal   Air  Force 

the  Judge  Advocate  <wenenil  deals  with  otlier  legal  work,  e.  g.,  the  answering 
•>f  iiuesthais  whidi  arise  in  practice  uiKin  the  constructi<m  of  (be  Army  Act, 
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Kiii^V  Reditu tioiiM,  the  I'ny  Warrant,  and  other  regulations  and  orders,  ibe 
drafting  of  orders  and  new  regulations;  military'  courts  upon  prl»»ners  of 
war,  etc. 

(20)  See  2L 

(21 J  («)  The  attached  si>ecliuen  minutes  show  the  forms  usecl  by  the  Judge 
Advo^-ate  General  in  advising  the  Secretary  of  State,  Ijoth  Iwfore  and  after 
trial. 

(b)   In  theory  his  duties  are  advisory  only.    In  practii^e  his  advice  is  ahwist 
invariably  acte<l  upon.     The  only  cases  where  this  is  not  done  is  when  th«* 
attorney  general  is  consulted  and  ho  <liffers  from  the  Judge  Adv<x»ate  General. 
•(c)  Before  the  reconstitution  of  the  office  in  1905,  on  the  appointment  of 
Sir  Thomas  Milvnin,  the  Judge  lulvocate  general  had  lieen  the  direct  re.sp<msilile 
adviser  of  the  (?rown.    He  sui)mitted  direi't  to  the  sovereign  th(»se  c<mrt-nmrtial 
(♦ases  which  retpilred  the  confirmation  of  the  sovereign  as  heaid  of  the  army. 
To  insure  the  responsibility  of  the  judge  adv<K*ate  general  to  Parliiunent  for 
the  advice  which  he  gave  to  the  (^rown  he  was  generally  a  member  of  Parlia- 
ment and  privy  councillor,  and  the  office  was  i>o]itical,  changing  with  sucH*essive 
Cfovernments.     Since   lOOii   the  office   has  not   been  iwlitical,   the  ap|H)intmeut 
has  been  iiernuiuent,  and  the  judge  advocate  general  has  not  l)een  a  nieiulier  of 
Parliament  or  of  the  Government.     He  does  not  .»<ubmit   his  ndvi<*e  diret*t  to 
the  sovereign,  but  through  the  swretary  of  state  for  war  <»r  air.     The  judgi^ 
advocate  general  now  devotes  his  whole  time  to  the  work  of  his  ottitv.    Formerly 
the  ordinnry  work  of  the  offi<re  was  left  to  the  deputy  judge  advwate  genenil. 
and  it  was  only  in  cases  of  excei>tiomil  difficulty  or  if  ([uestions  were  rai.»*e4l  in 
Parliament  or  advice  had  to  !)e  given  to  the  sovereign  thiit  the  judge  adviKiiu* 
genenil  acted  jjersonally. 

(23)  (24)  This  is  shown  by  the  tuble  (Ap|)endix  III)  annexed  to  the  judge 
advocate  generaTs  evidence  before  the  court-martial  coinnuttee  and  to  this 
memorandum. 

The  conflrudng  or  reviewing  authority  acts  uiK>n  the  advice  of  a  staff  officer 
si)ecially  sklllwl  in  nulltary  law  or  a  legal  adviser  sfiecially  attached  to  the 
formation  which  he  commands. 

(25)  Interviews  with  generals  who  have  connnandiHl  in  the  field  will  l>e 
arrange<l  through  the  Adjutant  General's  Department  at  the  War  OlBce. 

(26)  The  views  of  the  judge  advo<*ate  general  uixai  the  ipiestions  asktMl 
here  and  In  No.  25  are  as  follows: 

(a)  The  presence  of  counsel  (Including  an  officer  acting  as  such)  to  repre- 
sent the  accused  is  a  grejit  safegujird  and  of  great  assistance  to  the  a<x*iiseil 
and  the  c<mrt,  provided  such  counsel  is  comi)etent.  An  accused  pers<in  has  ilu' 
right  to  be  represente<l  by  a  barrister  or  solicitor  or  an  officer  sele<*ted  l)y  liini. 
Nevertheless,  the  cases  where  the  accus<Ml  have  not  lH»en  representcMl  have  l)eeii 
frequent.  The  judge  advocate  general  considers  that  whenever  prnctlcabU- 
the  assistance  of  a  suitable  officer  should  l»e  offered  to  the  accuse<l  for  his 
defense  without  in  any  way  derogating  from  the  right  of  the  ac<»use<l  to  l^e  r»»|»- 
resente<l  by  the  ccmns<»l  or  officer  of  his  own  chol(v.  To  increase  the  nnml»er 
of  officers  comi)etent  to  <lefend  the  accused,  legal  instruction  among  offi<t»!^ 
should  be  Improveil  and  a  list  of  qualified  officers  kept. 

(b)  (25a)  The  British  system  of  summary  disciplinary  punishment  wcirk'* 
well  In  the  liands  of  gcKKl  c<munandlng  officers. 

(c)  (25b)  There  Is  very  strong  oi»iw)sltlon  to  field  punishment  on  the  gnnnid 
that  it  is  degrading  and  carried  out  with  varying  degrei»s  of  severity.  No 
effective  punishment  In  substitution  luis  luHm  suggested.  Some  form  of  punisli- 
ment  other  than  a  long  term  of  in)i)Hsonment  is  essential  on  active  service. 

(f/)  (25cd)  Lack  of  the  powers  referrefl  to  does  lead  to  mls<*»irrlages  of 
justice  and  makes  it  more  difficult  to  secure  unlfonnlty  of  sentences  througl) 
the  action  of  the  <*fmfinning  authority.  On  the  other  hand,  the  exercise  of  such 
powers  would  lead  to  undermine  ccmfidence  in  the  Indei^endence  f>f  the  cimrt 
and  might  lea«l  to  the  belief  that  convictions  or  unduly  severe  sentences  had 
been  secure<l  through  pres.su re  exercised  by  the  confirming  authority. 

ie)  (25e).  The  retention  of  the  iwwtn*  to  "review"  apiiears  desirable.  It  is 
a  great  safeguard  against  illegal  or  improper  convictir)ns  and  excessive  sen- 
tences and  helps  to  >ecure  uniformity  of  sentences.  It  <»perates  automatically 
without  any  si>ecial  ai)plication.  which  is  ncM'essary  in  the  nise  of  an  appe:ii. 
The  reviewing  authority  is  resiKMisible  for  tlie  maintemmce  of  discipline  in  the 
force  he  c<mnnands,  which  is  e^sential  for  the  siifety  of  his  tnmjjs  an«i  the  suc- 
cess of  their  operations.  He  can  judge  l»etter  than  anyone  else  what  the  re- 
quirements of  discipline  are,  and  how  far  exemplary  punishments  are  ne<"es- 
sarv.    On  legal  q\iestlons  he  is  guided  by  skilled  advisers. 
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(/>  (25f).  Detailed  iiiBtructions,  though  perhaps  unnec'eHsary  in  a  sniaU* 
fully  trainetl  army,  api^ear  to  be  very  desirable  when  military  law  has  to  Iw 
itdnilulstered  by  officer^  who  only  hold  tenuwrary  cnmmiisr  ions  or  who  liave  not 
ha<i  a  lenjftliy  training. 

Iff)  (2."ig>.  Their  value  has  been  fully  prove<i ;  but  they  should  sit  either  as 
judge  advocratea  or  presidents,  rather  than  as  nienil)ers  only. 

f/i)  (25h).  The  Judge  advocate  general  considers  that  it  is  of  great  ini- 
IMirtance  that  legal  etlucation  among  officers  In  tlie  army  shfudd  l>e  Improveil. 
Otli<"ers  should  be  ennmragetl  to  qualify  in  law  by  additional  pay  or  other  ad- 
vantages. So  far  as  practlciible,  only  officers  who  had  after  exandnation  been 
(vrtitied  as  fit  to  do  so  should  sit  as  pre  ident  or  nieml)ers  of  courts-martial  or 
art  as  prosecutors  or  defenders  of  the  ac<nised.  A  i)art  of  the  legal  Instruction 
of  offifvrs  should  <*onsIst  in  attending  the  hearing  of  case-  in  the  civil  courts. 

(27)  The  adjutant  general's  department  of  the  War  Office  should  be  applied 
to  for  the  information. 

<2S)  There  was  a  debate  in  the  House  of  Tonnnons  on  Man-h  3;  1019,  copy 
of  Hansard  attacbe<l  as  a  result  of  which  the  i)resent  court-martial  comiyittee 
was  api)ointe<1.  This  c(»mmlttee  is  at  present  (Huisiderlng  its  re|>ort.  The  dii- 
b«te  is  reiK»rted  in  Han.s^ird,  colunms  100-183.    Copy  herewith. 

A  cianmittee  on  punishments  on  active  service  was  api)olnte«l  after  the  Sou^b 
African  War  and  reiK)rted  in  1904.     C-opy  rei)ort  herewith. 

A  royal  oonnnission  on  courts-martial  was  appointe<l  in  18(58  and  made  two 
reiKirts,  dated  July  24.  18«8,  and  May  14,  1869,  respectively. 

A  select  comndttee  apiK>inte<l  to  exnmlne  into  the  mutiny  act  in  1878  and  le- 
IM)rte<l  in  the  same  year. 

A  numl>er  of  articles  have  a  PI  reared  in  a  weekly  publication  called  John  Bull; 
rtlited  by  Mr,  Bottomley,  M.  1*.,  and  there  are  also  articles  in  the  Contem|x»- 
rary  Review  of  March,  1919,  and  Blackwoo<r8  Magazine  of  June,  1919. 

(Sigiie<l,  at  the  top:)     "  F.  C.-J.  A.  «."  "24/7/19." 


1NTKBVI£W    BETWEKN    LIJCUT.    COL.    WILLIAM    V.    KltiHY,    ,1 UUGK    ADVOCATT':,    AND    CAPT. 
EASTWOOD,     CX)URT-MABT1AL    OFFICKB,    DI8TR1CT    OF    IX)NDO.N,    JITLY     17,     1019,    AT 

* 

<'apt.  EAtfTwcM>D.  With  us,  a  man  is  probably  put  under  arrest  by  some  ser- 
;!t*ant  or  uoncomudssioned  othcer.  Bn)ught  before  the  platoon  commiuider  and 
investigated,  and  he  may  give  a  light  punishment,  such  as  extra  drills.  lu 
any  event  he  listens  to  the  evidence  and  decides  it  is  not  his  case.  **  You  will 
have  to  go  before  the  company  commander."  He  goes  before  the  company  com- 
mander. Investigation  is  made  there;  this  officer  usually  hns  a  little  more  expe- 
rience; lie  may  decide  to  send  the  case  to  the  commanding  officer.  There  the 
iuvestigation  is  thorough,  and  a  summary  of  the  evidence  is  made  I  indicating 
IDipers].  Here  are  two  pa|)ers  which  just  came  in.  That  case  comes  up  to  us 
here  with  the  application  for  trial.  If  a  case  goes  further  than  the  commanding 
officer  it  must  be  ac^companied  by  a  sunmiary  of  the  evidence  and  application  for 
trial. 

Ueut.  Col.  liiGBY.  I>oes  the  accused  and  counsel  see  the  sunmiary? 

* 'apt.  Eastwood.  Before  the  trial.  |  Indicating  a  paper.]  Here  is  an  applica- 
tion: An  offic'er  comes  in  one  night  to  his  mess,  and  this  sergeant  goes  up  to  this 
officer  and  says,  "  You  ai*e  drunk."  He  is  I'eporttnl.  A  most  insubordinate 
ihlng.  The  olficer  put  him  under  arrest  for  saying  it.  He  was  remanded  for 
Miaimnry,  and  summarj'  of  evidence  was  taken.  The  application  came  in  here 
on  this  Army  form  [B-116,  Army  forml.  They  have  submitte<i  this  case  here. 
1  hwk  into  the  case.  I  come  to  the  conclusion  that  there  was  enough  eviden<*e 
lo  justify  trial ;  three  or  four  men  are  prepared  to  swear  that  he  was  drunk. 
They  said  so  in  the  summary.  The  accuseil  in  tlie  sinumary  also  gets  other  wlt- 
neswes  to  come  forward  to  say.  **  You  felU>ws  are  ili'unk.'\  I  took  the  case  clown 
to  the  general.  I  told  him  I  believed  that  discipline  ran  a  certain  amount  of  risk 
hy  a  court-mart ial,  and  I  thought  it  better  that  the  connnanding  officer  deal  with 
ihe  rttse,  which  he  can  do.  The  general  did  not  like  that,  and  he  stiid.  "  No." 
The  general  then  liad  the  commanding  officer  up  ami  wanted  to  know  all  about 
this  iiergeant.  A  most  insubordinate  fellow  and  troublesome  among  the  soldiers. 
That  l)eiag  the  ease,  the  general  said.  *'  I  want  to  try  him." 
Ueut.  Col.  UioBY.  What  general  do  you  mean? 
^^pt.  Eastwood.  General  officer  commanding  the  I^)ndon  district. 
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TJeiit.  Tol.  HujHY.  In  strikliij;  out  (^Yldeiici*  you  do  It  on  Uie  fac-e  of  tht»  suin- 
innry  Itself? 

Capt.  Eastwood.  I  always  do.  When  I  submit  It  back  I  say,  "  The  evideiMi 
as  amended  In  blue  i)encU  is  irrelevant." 

Lieut.  Col.  UiGBY.  In  doing  that,  in  just  what  <»ffic*ial  capacity  are  y<»u 
acting? 

Capt.  Eastwooi*.  I  am  court-martial  officer  to  the  Lomlon  comma iid.  I  am 
last  w<»rd  in  advising  on  c<»urt-martial  nmtters  In  the  commaml. 

Lieut.  Col.  KioRY.  You  are  legal  adviser  to  the  conunamliug  general? 

Capt.  Ea8TW<k>d.  I  am. 

Lieut.  Col.  UioHY.  Y'oh  are  what  we  call  a  staff  Judge  adv^K-ate? 

Capt.  Eastwood.  As  far  as  legal  matters  are  concerned.  I  can  apiieal  u> 
the  judge  advtK-ate  general,  as  in  this  case  I  did  [indicating  paiierj.  As  far 
as  discipline  is  concerned.  I  can  take  advantage  of  the  tield  regulatitais,  or 
when  in  doubt  go  to  a  suiierior  officer.     I  can  go  to  the  war  office. 

Lieut.  Col.  Rkjby.  You  have  access  to  the  judge  advocate  general  and  to  the 
war  'office? 

Capt.  Eastwood.  I  sign  for  the  connnanding  general.  Everytliiug  that  we 
do  we  do  in  the  name  oif  the  general  officer  commanding.  Here  are  some  pn>- 
ceeilings  [explainefl  and  showed  Lieut.  Col.  Rigby  how  he  signed  papers  u-^ 
"Captain  f<»r  Cxmmianding  (teneral  "1-  The  paiiers  in  all  nises  are  eventually 
forwarde<l  to  the  judge  a<lv<K*ate  general. 

Lieut.  Col.  HiGBY.  Court-martial  officer  t(»  the  command — liy  whom  is  that 
appointment  made? 

Capt.  Eastwood.  By  the  war  office  on  tlie  a])i)lication  of  tlie  general  com- 
manding. 

Lieut.  Col.  UiGBY.  Not  on  recommendation  of  the  judge  advcK'ate  general? 

Capt.  Eastwood.  No.  As  a  matter  r>f  fact  it  Is  a  new  office.  In  the  old 
army,  done  by  the  staff  captain  to  the  brigade.  Of  course  with  the  growth 
of  the  army,  and  the  lowering  of  discipline  most  prononnce<l,  court-mart  in  l> 
Increased  until  we  were  getting  several  a  day  during  the  war.  The  war  ofticv 
then  api)ointed  these  court-martial  officers  with  extra  duty  pay — 12  shillings 
per  day.  It  is  not  a  very  princely  amount.  They  are  mt>stly  all  barristers. 
The  court-martial  commissitm,  wlii<ii  has  just  published  Its  report,  has  rectaii- 
mendeil  the  i)ermanent  retention  of  that  <»ffice,  making  it  wortli  while.  They 
want  to  have  court-martial  officers ;  they  will  have  to  do  something  for  them,  as 
you  can  not  get  good  men  with  low  pay.  It  is  not  worth  while  to  Wf»rk  hen- 
all  of  my  life  at  the  regular  army  pay.  So  I  believe  that  they  are  g<»ing  to 
make  this  office  a  permanent  one.  and  give  the  officers  substantial  pay.  Thnt 
is  why  I  am  staying  on.     It  is  very  interesting  work. 

Lieut.  Col.  HiGBY.  Are  c(mrt-martial  officers  required  to  be  barristers? 

Capt.  Eastwood.  No.     Young  l/ockwoml  here — he  Is  a  solicitor. 

latent.  Col.  RioBY.  In  what  method  was  the  office  establishe<l  ? 

Capt.  Kastw<k)d.  Done  (»n  a  war  office  letter.  ()rlgii\ally  this  command  was 
given  one  court-martial  <»fficer.  some  two  antl  one-half  years  ago.  War  offio* 
ordered  some  time  ago  that  all  offenses  conmiitted  in  I^aulon  by  officers  imss- 
Ing  through  on  le.ive  would  be  triwl  in  London,  because  the  witnes.ses  are  here. 
That  Is  not  strictly  followed  out  here.  We  are  very  gcwwl  friends  with  all  the 
<*(>mmands  and  we  arranged  It  very  nmch  l)etween  ourselves.  If  we  have  a 
case  here  where  the  witnesses  are  in  Ireland,  we  write  to  the  Ireland  comnaimi 
ami  transfer  the  case. 

Lieut.  (N»l.  RroBY.  That  authority  a|»iK>intlng  court-martial  (»fficers  is  a  war 
office  letter? 

Capt.  Eastw«m)d.  Yes.  All  the  corrcs]mndence  we  have  with  the  war  officv  i< 
atldressed  to  tlie  secretary  of  the  war  office.  Before  they  appointed  oourt- 
nuirtlal  offi<-crs  he  was  confidential  aid  to  the  staff  captain.  He  attemle<l  to 
all  c(»urt-nuirtial  work  and  the  staff  captain  signe<l. 

Lieut.  Col.  RiGBY.  Are  there  any  regulations  that  the  summary  be  refernnl  to 
tlie  court-martial  officer,  or  Is  that  just  practice? 

Cai)t.  Eastwood.  Just  practice — no  regulation.  Bwt  the  commands  shove  that 
work  on  the  c*ourt-niartial  officer. 

Lieut.  Col.  Rigby.  Does  the  <*ommandlng  general  in  practice  usually  follow 
the  advice  of  the  court-martial  officer? 

Capt.  Eastwckh*.  In  J)9  i>er  cent  of  the  cases. 

(Capt.  Eastwo<Ml  referred  to  one  case  where  there  was  a  difficulty  with  a 
brigade  commander.) 

Lient.  Col.  Rigby.  What  did  you  have  to  do? 
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('apt.  Ea8t\vo«>d.  Wrote  back,  "The  ^eiiernl  officer  coiniuauding  InslstB  that 
thi>5  evidence  will  not  l)e  u.se<l.*' 

Lieut.  Col.  KiGBY.  In  order  to  do  that,  did  you  have  to  consult  the  Keneral? 

rapt.  Eastwooh.  In  those  cases,  I  usualy  do.  |  Referred  here  to  Army  Couii- 
ril  Instructions.  calle<l  A.  (\  I.— A.  C.  I..  1852.1  These  Instructions  are  issued 
monthly  and  p>vern  all  cases     They  correspond  to  general  orders. 

I^ieut.  Col.  RicBV.  They  corres|)ond  to  our  general  onlers  and  liulletins.  The 
;reneral  onlers  deal  with  more  imiiortaut  matters  and  the  bulletins  with  small 
matters. 

Caiit.  Ea.stw(K)i>.  We  are  prei-is^ly  the  same.  Any  letter  that  nanes  from  the 
war  office  is  a  war-office  letter  and  some  of  thenj  lay  down  advi<*e  how  to  deal 
with  this  or  that. 

Lieut.  Col.  RiGBY.  Has  A.  C.  I.  1852  been  supplementeil  in  any  way? 

<  'apt.  Eastwood.  No  ;  except  to  this  extent :  That  is  apiiendix  1  that  has  been 
aniende<l  to  2.  [B^irnished  a  copy  of  these  instructions.]  I  thlnlc  tlmt  you  will 
tlnd  tlmt  you  will  ^et  a  lot  of  information  out  of  the  report  of  the  court-martial 
<iinimittee.  (Capt.  Eastwood  here  showwl  Lieut.  Col.  RiKby  another  paper 
which  the  reporter  cx>uld  not  see  or  understand  what  it  was  alwut.l  I  did  not 
want  to  try  this  fellow  [indicatinje  pai>erl.  They  wante<1  to  try  him  for  two 
thin^:^.  usiuK  insulntrdinate  lan^ua^e  and  with  an  alternative  charge — c<mduct 
ro  the  prejudice  of  goofl  order.  I  did  not  lilie  it.  The  gt^neral  wanted  it  for 
disciplinar>'  reasons,  so  I  said  I  will  safeguard  myself  and  I  sent  a  letter  to 
the  judge  a<ivwate  general,  retpiesting  that  I  Ik;  a<lvise<l  as  to  whether  the 
evulence  will  substantiate  the  charg€»s. 

(Other  pa|)ers  were  referred  to  and  the  conversation  was  lost.) 

The  army  act  states  that  any  witness  who  knows  auy thing  about  the  case 
should  be  called  at  the  summary  of  evidence  to  tell  what  he  has  to  say.  It  goes 
<»n  lo  say  that  any  witness  called  by  the  prosecution  at  the  simnnary  must  be 
ten<lerecl  to  the  accused  for  cross-examination.  If  I  were  conducting  the  suni- 
marj-  I  would  say,  **  So-and-so  knows  something  about  the  case.'  Strictly 
speaking,  they  would  have  to  call  him  as  a  witness  for  the  prosecution.  If  any 
of  the  evidence  is  in  favor  of  the  defense,  Uiey  would  have  to  offer  him  for 
cross-examination  to  the  defense.  If  they  did  not  do  that  the  defense  would 
aill  hira  as  their  own  witnesses.  [Referring  to  another  iwper.l  That  is  what 
happened  in  this  c*ase.  It  came  back  from  the  judge  advocate  general,  and  on 
that  he  says  we  are  Inmnd  to  act. 

As  a  matter  of  fact,  if  I  think  that  I  know  better  than  they  do,  I  go  around 
r»rivately  and  see  one  of  them.  Sometimes  that  gets  it  through,  but  not  always. 
It  Is  a  little  bit  difficult  at  times.  This  Fratel  c*ase  that  you  heard  the  other 
day.  It  has  cau*«e<l  a  lot  of  feeling  here.  The  evidence  does  not  stjite  plainly 
that  the  individuals  dlefl  as  a  result  of  the  accused's  treatment.  Prolmbly 
iiii;rlit  have  die<i.  That  is  entirely  a  matter  for  the  court.  The  most  that  this 
fellow  can  get  is  two  years  at  hard  labor.  There  is  a  case  that  I  think  the 
judge  advocate  general  has  misinterpreted.  He  disagreed  with  me  and  rec- 
ommende<l  the  trial  of  the  case  on  the  charges  I  read  the  other  day,  and  all  the 
fellow  can  get  is  two  years. 

The  judge  advficate  general  is  simply  advisory  and  his  advice  is  given  in  an 
advisory  caiJacity. 

IJeut.  Col.  RiBRY  (referring  to  letter  in  Capt.  Eastwocni's  hand).  This  letter 
is  sigued  by  Col.  MacOeagh,  not  signed  in  his  name  of  the  Judge  advocate  gen- 
eral.   Any  reason  for  that  practice? 

Capt.  Eastwood.  These  fellows  are  all  lawyers.  Custom  is  always  sign  your 
own  v>pinion. 

Lieut.  Col.  RfOBY.  The  man  whose  opinion  it  is  is  resi)onsibleV 

Capt.  Eastwood.  Yes  and  no.  But  the  department  will  stand  by  him,  but  on 
the  other  hand  It  is  a  custom  they  have  there.    A  good  system. 

Llent.  Col.  Rioby.  Not  slgnerl  by  Judge  Cassel  himself? 

Capt.  Eastwocjd.  No.  As  a  matter  of  fact,  I  have  kept  a  close  watch  on  what 
they  do.  That  is  the  situation  here.  This  case  (referring  to  iwijersj  we  sent 
back.  Granted  the  application  for  trial.  Either  sent  back  for  charge  sheets  to 
)»e  redrawn,  resubmittefl.  signed  by  commanding  officer,  or  to  be  tried  by  general 
<rmrt-roartlal.  Generally  signed  by  a  staff  officer  to  the  general  for  the 
general. 

Lieut.  Col.  Rioby.  General  officer  does  not  iwrsonally  sign? 

Capt  Eastwood.  No. 

lient  Col.  Rioby.  You  advise  the  general  here  whether  it  should  be  tried  by 
general  court-martial? 
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Capt.  Babtwood.  Right. 

Lieut.  Col.  RiGBY.  Whether  It  should  not  be  proceeded  with  at  all? 

Capt.  Eastwood.  Right.  In  casen  that  affect  dlHcipiine.  I  always  talk  to  hliu. 
May  be  some  situation  that  he  should  know  about.  This  case  [referriug  to 
pai)ers]  which  does  not  affect  discipline,  I  do  not  lN>ther  hlni  at  all.  Not  until 
conflrmed.  Send  it  back  for  trial  and  when  it  is  to  be  confirmed,  I  do  like  tills 
(showing  a  memorandum] ;  I  make  a  note  "confirm.*'  I  go  through  the  cjise  t'» 
see  if  it  is  in  legal  order.  I  usually  see  if  It  is  all  right  and  then  mark  "  (x»n- 
firm. " 

Lieut,  ('ol.  RiGBY.  Does  the  genenil  sign  or  Initial V 

Capt.  EIastwood.  Signs. 

Lieut.  Col.  RiGBY.  He  Is  required  to  rJign  personally? 

Capt.  Eastwood.  Oh,  yes.  [Referring  to  another  case  on  his  desk.]  This 
man  had  120  days'  service.  Guilty,  found  guilty  of  absence  for  14  days;  ftU 
right;  confirm. 

The  case  I  check  up.  This  is  n  simple  one.  These  are  the  notes  I  make 
[indlcatingl  to  advise  the  general.  I  Reading:]  Two  and  three-fourths  yeai>' 
service,  clean  sheet,  no  convIctir>ns  by  court-martial. 

Next  thing  I  look  for  is  the  c(»nvenlng  order,  (^heck  the  names  of  the  coun 
to  see  if  it  agrees  with  the  onler. 

Lieut.  Col.  RioBY.  Y<m  do  not  have  a  list,  a  check  slip  that  we'  use.  It  is  ver>- 
simple  to  check  by — to  compare  the  authority  for  the  convening  order,  the  detail 
of  the  court,  whether  the  court  was  .sworn,  etc.  We  require  that  the  che<*k 
sheet  be  attached  to  the  record. 

(^apt.  Eastwood.  I  just  hK>k  at  that.  Just  l«K»k  at  the  charge  sheet  to  see 
whether  it  is  in  order.  -  This  one  |  indlcatingl  is  leaving  his  post.  Make  a  note 
of  It  to  tell  the  general.  I/eaving  his  post  while  on  duty  as  a  sentr>'.  "  Guilty." 
Pleaded  **  guilty  " ;  sentence<l  to  21  (lays'  detention.  Has  a  clean  sheet.  Ac- 
cused: **  I  have  nothing  to  wiy.'*  i>ei*line<l  to  cross-examine.  One  other  thing: 
Is  there  enough  In  the  sununary  of  evidence  to  justify  the  charge?  Done  that 
when  the  application  for  trial  came  in.  He  pleade<l  gidlty,  and  there  is  enougli 
in  the  summary  of  evidence  to  justify  the  charge.  Sentence,  21  days'  detention : 
"  confirm."  Very  simple  when  a  man  pleads  guilty.  When  we  get  one  here 
where  the  man  pleads  not  gidlty  I  have  to  go  thnmgh  the  evidence. 

Lieut.  (3oI.  RiGBY.  Twenty-one  days  was  within  the  power  of  the  commandln;: 
officer? 

Capt.  Eastwood.  Quite  right.  We  got  into  the  way  of  sending  them  to  court- 
martial,  bec*ause  the  sentences  were  very  heavy  during  the  war.  They  are  a^vay 
down  now. 

Lieut.  <'ol.  RiGBY.  As  a  matter  of  habit? 

<*apt.  Eastwood.  A  sentry  leaving  his  iwst  is  a  serious  offense  and  ought  to 
go  to  a  court-martial. 

Lieut.  Col.  RioBY.  And  the  court  only  gives  him  21  days? 

Capt.  Eastwood.  He  has  had  2}  yenrs'  service  and  a  clean  sheet.  [Referrlns: 
to  another  ca.se.  1  Here  is  a  case  I  will  have  to  show  to  the  general.  Absent 
.seven  times  since  enlistment ;  one  drunkenness,  using  insulting  language,  makins 
inii)roper  remarks,  wearing  unautliorlzed  wound  stripe. 

Here  is  nnotber  one  lindicatlngl :  Had  five  courts-martial  and  got  field  pun- 
ishment ami  hard  labor. 

Here  is  a  case  wliere  the  c<Mii-t  gave  one  year.  We  have  got  an  army  council 
or  war-office  letter — gotten  out  last  month — in  every  case  where  a  private  soldier 
Is  sentenctHl  to  h?ird  labor  he  shall  be  discharged  from  the  army.  I  think  it  Is  a 
ndstake  myself.  If  he  steals  from  his  comrades  he  usually  does  hard  labor.  He 
may  have  i)een  an  excellent  wldier,  and  the  anny  los«»s  him.  Not  every  one  that 
gets  hard  labor  sh<mld  be  discharge<l. 

Lieut.  Col.  Riguy.  In  practice*  some  of  these  sentences 'are  being  changed,  an* 
they  not?     Changing  the  order  to  detention? 

Capt.  Eastwood.  Tliat  Is  what  I  am  doinj?  here.  Have  two  ca.ses  here  now— 
ft'llows  with  a  bad  sheet.    But  I  \\\\\  have  tn  let  them  go;  they  are  worthless. 

Lieut.  Col.  Rkjby.  Imiwsslble  to  make  him  a  good  soldier? 

Cai)t.  EASTWfK)D.  Mass  of  offensi»s  against  him.  He  is  no  goo<l ;  let  him  go.  In 
this  case  had  had  four  courts-martial.  |Capt.  Eastwood  read  off  the  offea'<e>. 
including  absence,  escape  from  custcnly,  etc.l  The  court  gave  him  two  years*— 
two  years  at  hard  lalwr.  Domestic  trouble  was  given  as  an  excuse.  To  see  if 
there  Is  anything  in  it.  got  the  conunandlng  officer  of  the  milt  to  Investigate. 
Two  years  is  too  nuich.  ami  I  am  g<^ing  to  advise  the  general  to  remit  one  year. 
In  view  of  the  fact  that  he  Is  always  going  ahsent  will  have  to  discharge  him. 
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Lieut  Col.  RioBY.  In  that  ''ase  he  will  he  diseharKed  wnder  Uiis  army  letter? 

(>apt  Eastwood.  Yes. 

Lieut.  CoL  Kigky.  Tell  me  sionielhinic  ahout  field  imiiiahiueDt. 

('apt  Eastwood.  Fletd  pitiilslmient  amounts  to  this.  A  man  is  put  generally 
on  parade;  ttiis  corresponds  to  beinj^  eon  fined  to  the  barrneks.  Also,  he  has  an 
hour  a  day  tied  up.  Tied  to  a  wheel ;  tied  ti»  a  fixed  poMt ;  but  tying  the  wheel 
is  very  rarely  done.  A  man  is  not  tied  Si>  it  hurts  hlni — merely  tied  there  in 
■uy  i)eriminent  place  where  he  can  be  seen.  It  is  a  line  punishment.  Mukc»s  a 
iiiiin  think.  There  has  alwaVs  been  a  political  outcr>'  against  it — a  demand  for 
rhe  rights  of  man — ^that  It  was  an  Inhuman  business.  An  army  on  active  service 
in  camp  behind  tlu^  lines,  what  punishment  can  you  give  without  taking  the  man 
siway  from  the  front?  I  saw  a  man  doinu:  28  days  for  committing  a  nuisance  in 
SI  tent  A  h>t  of  others  sleeping  in  there;  very  Insanitary,  and  you  got  to  put 
a  stop  to  it  before  it  starts.  This  man  got  2t^  days  Held  punishment.  Was  con- 
lined  to  camp,  took  part  in  parades,  and  for  one  hour  a  day  tied  up  to  a  post. 
A  most  excellent  punishment.    I  think  the  men  quite  approve  of  it 

Lieut.  Col.  KiGBY.  There  is  no  general  feeling  among  the  men  against  it? 

('apt.  FIastwood.  Not  u  bit.  The  country  would  never  stand  for  the  lash. 
As  a  matter  of  fact,  there  are  many  offenses  for  which  12  strokes  of  the  lash, 
l>roi)erly  given,  would  be  the  best  punishment.  But  the  country  would  never 
<tiUMl  it.    Nothing  inhuman  al)out  this  field  punishment,  merely  degrading. 

Lieut  Col.  KioBY.  Does  it  leave  any  stigma  on  the  man? 

Capt.  Eastwood.  Not  a  bit. 

Lieut.  Col.  RiGBY.  Among  his  assoeiates? 

Oapt  Eastwood.  Not  a  bit.  You  will  find  a  fellow  with  three  sentences  to 
lield  punishment  quite  a  popular  fellow  around  the  barracks. 

Lieut  Col.  RioBY.  If  it  is  given  by  the  commanding  officer,  that  goes  on  his 
service  record  also? 

Capt  Eastwood.  Yes,  sir.  They  have  regimental  sheets  from  which  these 
small  olSenaes  are  taken. 

Lieut.  Got  RiOBT.  I  notice  that  the  French  are  different  from  you  and  from 
u.^— do  not  put  a  commanding  officer's  award  on  service  record  at  all.  Does 
a  commanding  offi(5&r'8  award  go  on  the  regimental  sheets? 

Capt  Eastwood.  No;  not  unless  it  exceeds  seven  days.  Since  I  left  the 
battalion,  it  has  been  altered.    I  am  not  familiar. 

Lieut  CoL  RiGBY.  Anything  over  seven  days? 

Capt.  Eastwood.  Yes. 

Lieut  Ck>l.  RioBT.  Under  seven  days,  it  does  not? 

Capt  Eastwood.  No ;  that  goes  on  the  conduct  sheet. 

Lieut  Ck>L  Rigbt.  Does  the  conduct  sheet  become  part  of  the  man's  perma- 
nent record? 

Capt  Eastwood.  No  ;  it  is  destroyed  after  three  years. 

K^a])t.  Eastwoo<I  showed  his  record  book  of  executions  of  civilians  in  the 
Tower  of  London,  etc.,  during  the  war,  for  treason,  espionage,  etc.,  remarking 
that  many  death  sentences  were  commuted.) 

(Lieut  CoL  Rigby  mentioned  officers'  cases.) 

('apt.  Eastwood.  Most  of  our  officers'  cases  are  for  drunkenness — severely 
r(i>rimanded. 

Lieut  Col,  RiOBY.  You  do  not  dismiss? 

Capt  Eastwood.  Yes;  we  do. 

Lieut.  Col.  RiOBY.  Did  you  take  the  summary  for  the  Fratel  general  c»urt? 

Capt.  Eastwood.  Yes;  we  do  as  much  as  we  can.  In  any  offense  which  we 
think  requires  a  punishment  of  more  than  two  years  we  usually  send  to  a 
?efieral  court 

Lieut  Col.  RiGBY.  Practically  before  the  war  you  used  the  district  court  for 
almost  everything? 

Capt  Eastwood.  District  courts-martial  can  not  give  more  than  two  years. 
Here  Is  a  case  of  stealing  tried  by  general,  and  got  three. 

Lieut.  Col.  RiGBY.  Can  a  district  court  award  a  discharge  with  ignominy? 

Capt.  EA.STWOOD.  Yes;   under  the  army  act. 

Lieut  Col.  RiGBY.  That  Is  a  matter  within  the  jurisdiction  of  the  ccmrt — dis- 
charge with  Ignominy? 

Capt  Eastwood.  Not  unless  It  awards  hard  labor.  You  see  it  from  these 
ihings  here  [Indicating  papers].  Two  men  tried  for  desertion  under  the  four- 
tieth  .section  of  the  army  act — the  court  only  gave  two  years.  A  district  court 
ttiight  have  given  that.  In  the  Fratel  case — the  most  he  can  get  is  two  years. 
The  reason  we  are  trying  him  by  a  general  Is  that  there  Is  so  much  feeling 
we  want  to  show  the  public  that  something  was  done. 


506  E.STABLI>5IiMENT  OF   MILITARY   JUSTICE. 

r«pt.  Eastwood  (making  a  rasuai  remark).  The  more  dipnity  you  have  in  a 
eoxut  the  more  justice  you  get.  [Heferring  to  district  courts  attended  by  Lieut. 
Col.  RiKl)y.1  A  private  soldier  has  a  man  with  fixed  bayonet  to  puarrl  hlui.  An 
officer  also  has  an  officer  to  guard  hini. 

Lieut.  (\»I.  KiGBY.  The  first  man  before  the  district  court  was  l>etween  two 
^lards  with  fixed  bayonets.  The  ^lanls  over  the  second  man  had  no  lixwl 
bayonets. 

Capt.  Kastwooi).  They  were  from  different  regiments — perliaps  not  the  ciis- 
toni  for  fme  regiment.  ' 

Lieut.  Col.  RiGBY.  Was  tlie  Judge  advocate  at  the  Fratel  trial  an  officer? 

('apt.  Kastwooi).  From  tlie  Judge  Advocate  General's  Office.  He  is  a  civil- 
ian— not  an-oflicer.  He  is  the  Deputy  Judge  Advocate  Oenerai.  An  impiirtant 
case,  .so  we  aske<1  for  him. 

Lieut.  Vol.  KiGBY.  What  about  counsel  for  the  defense? 

('apt.  Eastwood.  As  a  nmtter  of  fact,  the  prosecutor  always  helps.  When  T 
am  taking  a  summary,  I  always  help  the  accused  and  ask  him  If  he  knuw^ 
anycme  in  England  whom  he  wants  as  counsel.  I  ask,  "  Can  I  help  you  ?  "  ami 
sometimes  they  ask  me  If  I  can  recommend  anyone,  and  I  do  according  to  what 
they  are  able  to  pay.  This  man  Fratel  stated  that  he  could  pay  TiO  or  »») 
pounds,  and  I  recvmnnended  his  counsel.  He  is  a  very  good  counsel :  lawyer 
here  In  Tendon. 

Lient.  Col.  Rigby.  l^t  me  ask  you  alwut  the  efficiency  of  the  cmmsel  for  the 
accused  ? 

Capt.  Eastwood.  As  far  as  private  soldiers  ai^e  concerned,  It  Is  most  difficult. 
It  is  a  national  problem.  Situation  now  l>elng  brought  l)efore  Parliament  to 
provide  public  defenders. 

Lieut.  Col.  Rkjbv.  Public  military  defenders? 

Cai>t.  Eastw(H)d.  Yes.  Now,  we  generally  get  hlm'an  offl<"er  from  his  regi- 
ment. 

Lieut.  Col.  Rigby.  Do  you  try  to  get  an  officer  with  any  legal  training? 

Capt.  Eastwood.  It  is  very  difficult,  particularly  In  peace  times.  In  w;jr 
time  you  have  i>eople  in  the  army  from  all  walks  of  life,  inchnling  nainy 
lawyers  and  solicitors.  Generally  si>eaklng,  the  presldefit  of  the  court  \^ 
very  fair  and  the  prosecutor  will  help.    In  fact,  he  must  help. 

Lieut.  Col.  Rigby.  In  district  courts,  yrai  do  not  use  a  judge  advocjite  at  all': 

Capt.  Eastwood.  No. 

Lieut.  Col.  Rigby.  Really  is  it  then  in  the  hands  of  the  president  and  the 
prosecutor  that  he  finds  his  protection,  or  di^s  the  counsel  really  assist? 

('apt.  Eastwood.  Very  often,  if  he  is  a  go<Ml  solicitor,  and  If  he  has  handlcii 
nwny  cases  of  soldlei*s.     Near  large  barracks  there  is  generally  a  little  9o\ic 
Itor,  nearly  always  the  same  one  that  ai)pears  for  the  men.     I  fin<l  them  gen- 
erally most  tiresome;  do  not  know  the  defense,  and  are  apt  to  go  Into  the 
case  with  very  elaborate  statements. 

I  think  that  the  administering  of  justice  by  district  courts  is  very  g<HMl, 
My  exi)erience  is  that  the  president  assists  the  men.  **  What  have  von 
to  say?"  he  asks.  "My  wife  Is  sick."  "Have  you  a  certlflaite?"  "No." 
"  You  better  get  one."  The  president  helps  ccmslderably.  When  a  <*a.se  i^mM'^ 
up  to  u.s,  we  confirm  the  sentence,  and  let  the  man  start  serving  his  sentenee. 
We  then  investigate  if  he  has  any  grievance.  One  out  of  ten  are  true.  We 
write  to  his  unit  for  a  reiM>rt.  Nearly  all  the  grievances  are,  "  I  am  s\ifferin;r 
from  shell  shock." 

Lieut.  Col.  Rigby.  Where  a  man  does  not  have  civilian  ciMinsel  to  assist 
him,  do  you  always  offer  him  a  counsel? 

Capt.  Eastwood.  No;  he  has  to  ask. 
.Lieut.  (^>1.  Rigby.  Ycm  do  not  offer? 

Capt.  Eastwood.  No.  The  Canadians  always  ask.  They  are  a  |)erfe<-i 
nui.sance.  Always  asking  for  an  officer  to  assist  them.  There  was  an  officer 
in  France  wh(»  knew  the  (irwedure  very  well.  Some  men  were  l>elng  trle«l 
and  they  aske<l  for  this  officer  to  defend  them.  He  got  them  off.  After  that 
everybody  wante<l  him  and  he  got  the  Job,  and  he  got  about  one-half  of  them 
off.  The  brigadier  said,  "  If  you  don't  stop  this  I  will  have  to  transfer  you.'* 
He  was  a  most  able  defender  and  he  got  them  off. 

Lieut.  Col.  RioBY.  Do  you  make  any  effort  when  you  do  offer  counsel,  or  a 
military  officer — do  you  make  any  effort  to  get  a  man  of  higher  rank  than  a 
lieutenant? 

Capt.  Eastwood.  No.  A  lieutenant  or  a  captain.  It  just  dei»ends  on  who  is 
available. 
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Lieut.  Col.  RiGBY.  Do  you  soniotlmes  get  a  sohlier? 

C'apt.  Eastwood.  Now  we  do.     There  are  lots  of  barristers  hi  tlie  ranks. 

Ueut.  Col.  RiOBY.  Has  there  been  any  eon)i))aint  at  all  that  an  offleer  of 
low  rank,  acting  as  defender,  is  embarraHsed ? 

(MaJ.  DuPlat  Taylor,  eourt-niartial  officer  of  t|ie  Ix>ndon  command,  and  "  i^er- 
manent "  president  of  the  district  court-martial  of  that  command,  entered,  and 
this  last  question  was  not  answered.     The  major  joined  in  the  interview.) 

Capt  EAATwoon  (to  Maj.  Taylor).  You  help  them  to  brlnp  everything  out? 

Maj.  DuPlat  Taylor.  I  have  sat  as  president  of  the  ctiurt  at  about  l,oOO 
trials  and  have  not  acquitted  more  tlian  5  or  6.  They  do  not  send  a  case 
to  trial  unless  the  evidence  is  clear  against  the  man.  The  man  has  already 
l)een  confronted  with  the  witnesses  and  ail  the  evidence  taken  down. 

Lieut.  Col.  RiGBY.  The  man  at  the  trial  yestenlay  asked  a  questhm  in  cross- 
examining  a  witness,  which  you  ruled  to  be  inunaterial,  but  you  did  not  take 
that  down  for  the  record? 

Maj.  Di'Plat  Tayix)K.  We  do  not  put  anything:  in  the  re<*ord  that  Is  Irrele- 
vant. 

Lieut.  Col.  RiGBY.  It  .struck  me  this  way — the  man  aske<l  a  questi<»n  of  the 
witness  and  you  rule<l  it  out.  It  is  not  in  the  record  and  there  is  no  oppor- 
tunity for  a  review  on  it? 

Maj.  DtPt.at  Tayi^r.  No. 

Lieut.  Col.  liiciBY.  Tlie  fairness  of  the  record  depends  almost  wholly  on  the 
president? 

Maj.  Dil^i.AT  Taym)K.  It  says  In  the  Utiles  of  l*roce<lure  that  the  president  is 
resjionsible  for  the  taking  flown  of  a  fair  sunnnary  of  what  is  jrlven.  If  the 
man  insisted  on  it.  it  would  sjo  in  the  i*e(rord. 

Col.  RiGBY.  But  a  man  not  rer>resente<l  by  counsel  will  never  insist.  Your 
ruling  was  right,  but  a  presi<lent  with  less  experience — suppose  It  was  a  presi- 
«l»*nt  with  less  exp«M-ience:  there  might  be  injustice  done.  Is  it  not  pretty 
dangerous? 

Maj.  DiI'i.at  Taylou.  If  a  man  lias  any  \\\w  of  defense  at  all,  anything  In 
his  favor.  I  ask  for  it.  On  l.noo  cases  since  the  war  I  have  sat  as  president — 
I»ennanent  president  of  the  district  court. 

Col.  Rh:rv.  Alnnit  h(»w  matiy  acquittals? 

Maj.  Dt'Pi.-\t  Tayix>r.  About  five  or  six.  I  can  not  be  absolutely  <*ei*taln.  We 
Imve  abouf  7  iier  c(»nt  of  the  cases  qmishe<l. 

Col.  RtGBY.  Any  estimate  of  the  number  of  charges  sent  back  for  furtlfer 
investigation  or  dire<'tt»<l  not  to  be  tried? 

Maj.  DuPlat  Tayt^jr.  Cases  wlilcb  we  send  back  to  settle  summarily  (»r  order 
tilt*  men  releascnl  go  to  about  12  ])er  cent.  Very  low.  Tlie  commanding  of1ict*r 
il«M*s  not  submit  the  application  for  trial  unless  it  is  a  clear  case, 

<V»I.  RiGRY.  Onc^third  of  1  |ier  cent  acquittals  with  you.  Major? 

.Maj.  DuPlat  Tayi^jk.  I  can  not  tell  you  the  exact  numl>er. 

(Vil.  RiGBY.  You  must  have  had  a  great  many  alternative  charges. 

Maj.  DuI'LAT  Taylor,  Oh.  yes;  mostly  fraud  cases.  Possildy  one-half  were 
found  guilty  of  part  of  the  charge.  Most  of  the  desertion  cases  were  found 
zailty  of  ab.sence. 

i'ol.  RiGBY.  Have  yon  a  court  <»f  inquiry? 

rapt.  Ea8TW(K)d.  Yes. 

<V»I.  RiGBY.  Is  It  use<l  for  this? 

<*apt.  Eastwood.  No.    C/Ourt  of  inquiry  held  on  absence  of  the  accused. 

rol.  RiGBY.  Really  a  trial  in  his  absence. 

<'tipt.  EASTwmm.  Yes.    No  further  evidence  is  require<l. 

Col.  RiGBY.  Evidence  only  of  the  fact  of  his  absence  being  unauthorized? 

rapt.  Eastwood.  Yes,  sir. 

Lieut.  Col.  ItiGBY.  You*  <lo  not  permit  its  finding  to  be  atlinitted  to  prove 
^l^'^iertion  ? 

Capt.  Eastwood,  No. 

Lieut.  Col.  RiGBY.  As  evidence  of  the  circumstances  under  which  arrested? 

<'npt.  Eastwood.  Yes.  Evidence  is  given  on  oath  that  the  man  was  picke<l  \ip 
J>.v  the  police*  for  fighting.  In  an  (irdinary  case  of  desertion — man  absent  six 
months,  the  charge  may  be  of  desertion.  A  witness  comes  in  and  identittes  the 
man  in  the  jug.     That  is  all  you  want  to  prove  your  case. 

IJeut.  C^l,  RiGBY.  As  long  as  the  absence  is  of  six  months,  you  infer  desertion? 

Capt.  Eastwood.  Yes.  If  the  case  is  di.spnted,  then  you  call  witnesses,  if 
the  man  has  deserted  for  six  months.     But  they  never  di.spute  absence. 
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Lieut.  (3ol.  IliGBY.  If  the  officer  that  arrested  the  luau  makes  a  rei^urt  that  the 
imin  was  fij^hting,  out  of  uniform,  gave  a  fictitious  iianie  ami  tlctitious  orgauiai- 
Uon,  if  he  disputeH  these  points? 

Capt.  Eastwood.  Then  we  call  witnesses.  If  he  disputed  it,  it  would  not  l>e 
a<*cepted  as  prima  facie  evidence  of  the  dee<l. 

Lieut,  ('ol.  RiGBY.  Another  liiatter — proving  intent  to  desert,  desert  perma- 
nently. A  case  where  a  poli<'e  oflicer  has  certitied  that  the  man  gave  a  tictitiou^ 
name,  claimed  to  ))eh>ng  to  an  outtit  to  which  he  did  not  l)elong,  and  the  laan 
.says,  •*  No ;  I  ;?lve  him  my  name,  all  right.  I  was  on  my  way  back  to  my 
outfit."     In  that  case  you.  will  have  to  call  witnesses? 

(^apt.  Eastwood.  Yes;  almost  sure.  As  a  matter  of  fact,  the  rough  rule  ii» 
this  command  is  to  nearly  always  submit  a  charge  for  de.sertion.  If  a  man  is 
absent  under  ar  month  and  surrenders,  then  we  alter  the  charge  to  absence  with- 
out leave.  If  absent  over  a  month  and  arrested,  let  the  charge  go  and  let  th*» 
court  hear  it.     It  is  a  rough  rule  we  have  in  the  office. 

Lieut.  Col.  RiGBY.  If  he  is  gone  over  six  months? 

Capt.  Eastwood.  Yes;  then  he  is  charged  with  desertion.  Must  have  had  no 
Intention  to  return.  During  the  war  they  were  sentence*!  to  six  months'  deten- 
tion for  desertion.  For  ab.sence  without  leave,  two  days  for  every  day  absent. 
Now,  they  get  a  day.     Of  course,  thev  al.M)  lose  pay  while  away. 

Lieut.  Col.  RiOBY.  You  ordinarily  do  not  give  a  nmn  a  discharge  for  de.*;ertion? 

Capt.  Eastwood.  Not  during  the  war.  Rut  nc»w.  i)eace  time,  we  do.  Durln:: 
the  war  the  Army  council  issu«*d  an  order  that  no  discharges  with  ignominy  In- 
confirmed  without  reference  to  them,  for  the  reiison  that  you  would  have  men  de- 
liberately committing  olTenses  to  escai>e  active  service.  An  excellent  reas^Hi. 
They  got  detention.     If  fit,  they  were  sent  to  France  in  the  next  draft. 

Lieut.  l?ol.  RiGBY.  I  would  like  to  get  a  <"(»py  of  the  su.spenslon -sentence  act. 
That  act  worked  well? 

Capt.  Eastwood.  Oh,  very  well,  indee<l;  very  good. 

Ma  J.  DuPlat  Taylor  (after  a  reference  to  not  having  the  record  made  ver- 
batim). Strictly  speaking,  every  question  and  answer  should  go  down,  so  that 
the  confirndng  officer  can  tell  whether  the  question  Is  irrelevant  or  not,  but  I  do 
not  do  it. 

(Casual  remarks  by  Capt.  Eastwood.) 

No  orders  are  published  announcing  senten<'es.  Read  to  the  men  on  parade. 
The  men  stand  at  ease  until  you  come  to  the  findings;  then  they  come  to 
attention. 

In  the  case  of  officers,  we  have  them  come  up  here.  In  the  ca.se  of  dismissal 
of  an  officer,  he  is  called  up  here  and  I  take  off  his  badges  of  rank. 

No  reviews  are  made.    Only  make  a  few  notes. 

(Reporter:  Army  Field  Clerk  F.  T.  McEueny.) 

Lieut.  Col.  RioBY.  I  also  want  to  offer,  unless  it  is  already  in  this 
record,  a  copy  of  paragi'aph  1  of  General  Order  88  of  the  War 
Department,  which  was  issued  July  14  last,  forbidding  return  of 
acquittals  for  reconsideration. 

Senator  Warren.  Senator  Chamberlain,  do  vou  know  whether 
that  has  been  included  in  this  record? 

Senator  Chamberlain.  It  has  been  mentioned,  but  not  in.serted  in 
the  record.  That  was  an  order  of  the  President,  dii^ecting  that  afttM* 
a  man  had  been  acquitted  there  should  be  no  direction  for  a  i-etrial 
and  no  modification  of  the  verdict  of  acquittal. 

Lieut.  Col.  KiGBY.  Yes;  it  is  a  i*ule  of  procedure  issued  under  the 
thirty-eighth  article  of  war,  providing  for  iniles  of  procedure,  which 
are  to  be  submitted  annually  to  Congress. 

Senator  Cii.^^iberumn.  In  effect,  it  is  an  order  not  to  retry  a  man 
who  has  once  been  acquitted. 

Lieut.  Col.  Riobv.  Xo;  not  that,  because  that  never  could  lie  done: 
but  an  order  not  to  direct  the  court  to  reconsider  the  case,  in  case  of 
an  acquittal.    It  covers  two  or  three  other  things  also. 

Senator  Warren.  I  think  it  had  better  go  into  the  record. 

Senator  Chamberlain.  Yes;  let  it  go  into  the  record. 
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Lieut.  Col.  RiOBT.  It  covers  acquittal  in  whole  or  in  part,  and  it 
also  forbids  increasing  the  sentence,  on  reconsideration. 
(Paragraph  I  of  General  Order  No.  88  is  here  printed  in  full,  as 

follows :  •         • 

IJKN'ERAL  Ormxs,  1  WAR  DEPARTMENT, 

No.  88.  /  Washington,  July  JJ^,  1919. 

I.  Prort'ffnre  rvHpeviing  the  return  of  proceeMnffH  to  eourtn-mnriinl  for 
reri*iofi. — ^The  following  rule  of  procwUire  prencrlbetl  by  the  PresUlent,  modl- 
fyiDK  the  existing  prooeilnre  r«<iKH*tlng  the  return  of  prooeedlnf^s  to  courtn- 
marthil  for  revision,  is  pulilisheil  for  the  information  and  jnitdancv  of  all 
(iiiKvrne<l. 

1.  No  authority  will  return  a  reo<»nl  of  trial  to  any  military  tribunal  for 
rt^-onsideration  of — 

( a )  An  acquittal : 

(&)  A  liniiing  of  not  guilty  of  any  siHK'tticiition : 

it)  A  finding  of  not  guilty  i>f  any  cliarge,  unlesa  the  rword  .shows  a  flnding 
'•f  guilty  on  a  Mfiecifieation  laid  under  that  charge  which  sufficiently  alleges  u 
violation  of  some  article  of  war:  or 

i*i)  Tlie  sentence  originally  imposed,  with  a  view  to  Incrtmsing  its  severity. 
unless  such  sentence  is  less  than  tlie  mandatory  sentence  flx«»<l  by  law  for  the 
offense  or  offenses  uiwm  which  n  conviction  has  been  lind. 

'I.  No  military  tribunal  in  any  proceedings  on  revision  shall  reconsider  its 
finding  or  sentence  in  any  particular  in  which  a  return  of  tlie  re<i»nl  of  trial 
for  such  rec«>nsideration  is  herein  prohibited. 

'X  This  onler  will  be  effei'tive  from  and  after  August  10,  1919. 
(•^.l^M,    A.    G.    ().) 

Ky  order  of  the  Se<Tetary  of  War: 

Peyton  ('.  M.vrch, 
iienvi'fi].  Chief  of  Staff. 
(»tticial: 

P.   C.   Hahrik, 

Tftc   Afijutant    (Jeneral. 

Senator  Chambeklaix.  What  led  to  the  issuance  of  that  regula- 
tion? 

Lieut.  Col.  KiGBY.  I  had  a  little  something  to  do  with  the  thing; 
and  so  far  as  I  know  it  was  a  direttion  of  Gen.  Crowder,  given 
before  he  went  to  Cuba  last  winter,  that  a  form  of  changes  in  the 
Manual  and  the  Rules  of  Procedure  should  be  prepared,  forbidding 
the  return  of  acquittals  for  reconsideration,  and  making  some  other 
changes. 

Senator  Ciiamberi^ux.  That  was  after  the  war? 

Lieut.  Col.  RiGBY.  That  was  after  the  war. 

Senator  Chamberlain.  What  led  to  it?  Was  it  agitation  on  the 
Mihject  of  (ourts-martial? 

Lieut.  Col.  RiGBY.  Of  course,  I  do  not  know,  sir;  further  than 
that  the  direction  came  from  (ten.  Kreger  to  me  to  prepare  the 
(h*aft  of  that  and  of  these  changes,  and  I  prepared  and  submitted 
them  to  him  l)efore  I  went  away  last  April;  and  during  my  absence 
on  the  other  side,  they  came  out. 

Senator  Oiamberlaix.  Why  was  not  that  done  during  the  war 
time? 

Lieut.  Col.  RiOBY.  Of  course,  I  do  not  know  anything  about  that. 

Senator  Warrex.  The  date  of  the  issuance  of  the  oi-der  appears!? 

Lieut.  Col.  RioBY.  Yes.  This  was  prepared  last  March  or  April, 
and  then,  of  coui^se,  it  had  to  be  submitted  to  the  General  Staff  and 
the  War  Department — the  Secret^iry  of  War — and  there  were  various 
changes,  so  that  these  are  not  quite  in  the  form  in  which  the  Judge 
Advocate  General  submitted  them.     They  are  not  quite  as  broad, 
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in  fact,  as  the  Jiul^e  Advocate  (ieneml  submitted  them,  in  some 
ways;  and  they  were  promulgated  on  the  14th  of  July. 

Senator  Wakren.  (jn  the  14th  of  last  July? 

Lieiit.  Col.  KioBv.  July  14,  1919.  There  is  also,  in  addition  to 
this  general  order,  a  copy  of  "  Changes  No.  5,"  in  the  Manual  for 
Courts-Martial,  also  promulgated  Julv  14,  1919,  amending  para- 
graphs (),  75,  7(i,  T«,  94,  108,  109,  :W'AV,  8(>7,  370,  and  371  of  the 
Manual,  and  amending  Appendix  3  to  the  Manual,  and  also  adding 
a  new  paragraph,  7G-A. 

I  nuiy  say  that  these  changes  cover  the  submission  of  charges  and 
preliminary  investigations,  making  more  definite  rules  in  some  ways 
as  to  how  the  preliminary  investigati<ms  shall  l>e  carried  on  and  pro- 
viding also  in  a  cautionary  form — 

{(')  Convwiliig  auUioritiert  are  a^lvistnl  that  a  majority  of  the  otticers  ap- 
l>ointe<l  on  a  general  court-martial  ^liould  liave  not  leHH  tlian  a  total  of  two  yeai-s' 
wrvice,  connniMsioned  (»r  <»nlisttHl,  either  in  tlie  Ue^fnltir  Army,  the  National 
Guard,  National  Armj' — 

Or  other  armed  forces,  except  in  case  of  emergenc}'. 

That  is  Ur  make  sure  of  some  experience  in  the  officers  composing 
the  court. 

Senator  Ciiambkrlaix.  Those  are  simply  regulations  that  can  be 
changed  at  any  time? 

Lieut.  Col.  RioBY.  Ceilainlv,  sir. 

Senator  Chamberlatx.  I  judge  from  your  mentioning  them  that 
some  of  these  regulations  are  really  along  the  lines  of  S.  VA.  The 
one  you  have  just  read  practically  follows  S.  04. 

Lieut.  Col.  Kkjby.  I  would  not  say  that  it  follows  it,  but  it  is  along 
the  same  line  as  one  clause  of  that. 

Senator  Chamberlain.  If  it  is  right  to  do  that  by  regulation,  why 
is  it  not  proper  to  do  these  things  by  law  ? 

Lieut,  Col.  RioBY.  My  answer  to  that.  Senator,  is  that  as  to  some 
of  these  things  it  is  wiser  to  do  them  in  a  less  hard  and  fast  form,  s<> 
that  without  the  difficulty  of  having  to  get  the  statute  changed  3'ou 
can  change  them  if  they  ilo  not  work  well,  and  if  you  see  that  changes 
are  needed.  I  think  many  of  these  things  should  be  in  a  somewhat 
flexible  form.  For  instance,  it  was  suggested  by  Gen.  Crowder. 
vou  will  remember,  in  his  letter  of  March  10  last  to  the  Secretary  of 
\Var,  that  for  the  purpose  of  trying  out  the  plan  of  having  a  legally 
qualified  member  of  the  court  an  order  should  be  issued,  a  general 
order,  Icoking  to  that.  Now,  I  think  there  is  a  good  reason  for  trying 
that  in  the  first  i)lace  in  that  way  rather  than  by  statute,  because  until 
we  have  tried  it  in  our  Army  we  do  not  know  whether  it  would  be 
better  ultimately  to  have  the  legal  adviser  in  the  form  of  the  judge 
advocate  or  to  have  him  an  additional  member  of  the  court,  and 
under  just  what  regulaticm  it  will  best  work  out.  A  general  order 
can  be  changed  easily,  whereas  if  you  once  embody  it  in  a  statute 
vou  have  it  in  a  verv  fixed  and  definite  form. 

Senator  Chamberlain.  I  do  not  know  that  I  have  any  objection 
to  this  system  of  doing  this  by  regulation,  l)ut  it  seems  to  me  it  is 
simply  an  excuse  for  not  enacting  a  law  that  is  pending  before  the 
Senate. 

Lieut.  Col.  Rir.BY.  Of  course  that  is  a  matter  of  opinion.  Senat<H\ 
I  have  not  mvself.  however,  thought  of  it  in  that  way. 
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• 

Senator  Wakkex.  You 'are  toiichiii*;  upon  something  that  has  been 
rimnin*;  thi-ough  my  mind,  not  only  all  through  this  hearing  but 
befoi-e,  and  that  is  tnat  there  has  got  to  be  either  a  different  law  or 
a  (liffeivnt  application  and  a  different  practice  at  the  front  in  com- 
bat positions  ii'om  the  practice  at  home  in  times  of  absolute  peace. 
It  seems  to  me  that  I  can  see  how  more  vigorous  action  should  be 
had  at  the  fitjut  and  while  within  reach  of  the  enemy  than  there 
should  he  in  times  of  |>eace  when  it  is  a  mere  matter  of  a  little  de- 
linquency, where  a  complaint  comes  in  that  would  be  tremendously 
important  if  it  were  at  the  front. 

Senator  Chamberi^aix.  I  am  disposed  to  agi'ee  w^th  that  view, 
Senator,  but  here,  under  the  systeui  that  has  been  followed  in  the 
United  States,  the  punishments  were  even  severer  at  home  in  the 
cami)s  and  cantomnents  than  they  were  at  the  battle  front. 

Senator  Warren.  Senator,  that  is  what  I  think,  but  as  this  came 
up  I  thought  perhaps  the  cohmel  would  like  to  express  himself  upon 
that  point,  bei*ause  I  think  the  situation  is  as  you  state  it,  and  on  the 
other  hand  I  think  it  ought  to  be  just  the  revei-se. 

Lieut.  Col.  RioBY.  That  is  a  matter,  Senator,  that  I  do  have  some 
opinions  on,  that  I  should  like  to  submit  to  you,  wnth  your  permis- 
sion. But  I  would  like  fii"st  to  add  just  a  word  about  the  character 
of  these  rules. 

Senator  Chamberi^ain.  Tliese  papeix  will  lie  printed  in  the  ivcoid? 

Senator  Warrex.  Certainly. 

Lieut.  Col.  Rigby.  The  further  headings  here  are  to  provide  for  the 
mure  careful  selection  of  counsel  for  the  accused,  as  well  as  of  the 
judge  advocate. 

Senator  Chamberl^vix.  That  is  all  proposed  to  be  done  by  regula- 
tion. 

Lieut.  Col.  RioBY.  It  is  done,  sir,  by  these  regidations;  which  are 
How  in  effect. 

Senator  Warrex.  They  have  been  in  force  since  what  time? 

Lieut.  Col.  RiGBY.  Since  August  10.  They  were  pronudgated 
July  14,  to  go  into  effect  as  of  August  10,  if  I  remember  rightly  as 
to  the  date  of  going  into  effect. 

(The  documents  referred  to  are  here  printed  in  the  record,  as 
follows:) 

MANUAL   FOR    COimTS-MABTIAL. 

CiiANcKs  1  Wab  Department, 

No.  5.     J  Washington,  July  H,  1919, 

I'aragraphs  6,  75,  76,  78,  94.  108,  109,  332a,  367,  370,  and  371,  and  Appendix  3, 
Manual  for  Courts-Martial,  1917,  are  changed,  and  paragraph  76a  is  added,  as 

follows : 

6.  ^Vho  coinprteiii  to  serve. — Generally  all  offlcei-s  In  the  military  service  of 
tlif  I'liiteil  States,  and  officers  of  the  Marine  Corps  when  detached  for  sei-vlce 
with  the  Anny  by  order  of  the  President,  are  legally  competent  to  serve  on 
'•ourts-niartial  for  the  trial  of  any  persons  who  may  lawfully  be  brought  before 
>iK'h  courts  for  trial.     (A.  W.  4.) 

Km^f^tiott-H. —  (a)  Ko  oiTicer  shall  be  eligible  to  sit  as  a  member  of  a  general 
«»r  hi)e<ial  court-martial  when  he  is  the  accuser  or  a  witness  for  the  prosecution 
«A.  \V.  8,  9)  ;  but  when  there  is  only  one  officer  present  with  a  command  he 
shall  be  the  summar>^  court-martial  of  that  command  and  shall  hear  and  deter- 
mine cases  brought  before  him  (A.  W.  10).  (See  chapter  8,  sec.  1,  par.  129.) 
ih)  Chaplains,  veterinarians,  dental  surgeons,  and  second  lieutenants  in  the 
*^iartennaster  Corps  are  not  in  practice  detailed  as  members  of  courts-martial. 
H)  Convening  authorities  are  advised  that  a  majority  of  the  officers  appointed 
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on  a  {general  court-martial  should  have  not  less  than  a  total  of  two  years 
.service,  cH)inml««ione(1  or  enlisted,  in  either  the  Regular  Army,  National  Gimrd, 
National  Array,  or  other  national  armed  forces,  when  such  officers  can  be 
detailed  without  manifest  injury  to  the  service.  In  the  selection  of  officers  for 
appointment  as  members  of  courts-martial  care  will  be  taken  to  select  those 
officers  of  the  command  who  are  best  qualified  for  such  duty  by  training  and 
experience.  (C.  M.  C.  M.  No.  5,  July  14,  1919.) 
( 250.4,  A.  G.  O. ) 

75.  SuhmiHftion  of  chaitivH. — Charges  for  trial  by  courts-martial  will  be  pre- 
ferred only  when,  in  the  opinion  of  the  officer  preferring  them,  there  is  reason- 
able ground  f^r  believing  that  an  offense  has  been  committed,  that  the  accut^ 
is  guilty  of  tin*  offense,  ami  that  the  offense  can  not  be  properly  or  adequately 
dealt  with  in  any  other  manner.  All  charges  for  trial  by  courts-martial  will 
he.  prepared  in  triplicate,  using  the  prescribed  charge  sheet  as  first  sheet  and 
using  such  additional  sheets  of  ordinary  paper  as  are  required.  In  the  prepara- 
tion of  charges  care  will  be  taken  to  observe  the  provisions  of  paragraphs  65, 
(50,  and  07,  ante.  In  cases  referred  for  trial  to  si)ecial  or  general  courts-martial, 
no  indorsement  will  be  place*!  on  the  charge  sheet  except  the  indorssemeut 
referring  tlie  charges  to  a  court-martial  for  trial.  The  charges,  when  the  pre- 
ferring officer  recommends  trial  by  a  special  or  general  court-martial,  will  be 
nccompanied — 

ia)  By  a  letter  of  transmittal  addressed  to  the  officer  immediately  exercisioi; 
Munnuary  court-martial  jurisdiction  over  the  command  to  which  the  acx'iise<l 
l)elongs  or  |)ertains  and  signed  by  the  officer  preferring  the  charges,  which  shall 
contain  a  brief  siinnnary  of  the  material  testimony  oxpected  fnmi  each  material 
witness  for  the  prosecution,  as  well  as  a  reference  to  any  known  docnment  or 
other  matter  of  evidence  which  may  become  important  or  necessary  in  the  case. 
It  will  al.so  contain  a  recommendation  as  to  the  kind  of  court-martial,  general 
or  siKH'ial,  before  which  the  preferring  officer  believes  the  trial  shouUl  !>e  held. 

ih)  In  the  case  of  a  soldier,  the  letter  of  transmittal  will  be  accomrwinied  by 
projierly  authenticated  evidence  of  convictions,  if  any,  of  an  offense  or  offenses 
committed  by  the  accused  during  his  current  enlistment  and  within  one  year 
next  prececling  the  date  of  the  allege<l  commission  by  him  of  any  offenseiJ  ^X 
forth  in  the  charges.  (C\  M.  C.  M.  No.  5.  .July  14,  1919.) 
(250.4,  A.  O.  O.) 

76.  InvcHtigaiUm  of  vharfieH — Action. — The  oIHcer  innnedlately  exercisinc 
summar>'  c<mrt-martial  juriwliction  over  the  command  to  which  the  accuss*»»l 
belongs  or  i)ertains,  when  a  charge  is  rec<»ive<l  by  him.  examine  it  carefully  for 
the  purrM>se  of  <1etermining  whether  it  states  an  offense  cognizable  by  u  niilitaO' 
tribunal  and  whether  it  is  laid  under  the  proper  Article  of  War  and  will, 
when  nec<»ssary.  cause  or  jiennit  a  charge  to  l>e  amendeil  or  a  new  or  a<lditioual 
charge  to  l)e  preferred.  If.  In  his  opinion,  any  charge  is  trivial  or  incons*^ 
(luential.  he  will  disiM)se  of  it  without  trial  by  court-martial.  Where  the  c;is*' 
presented  is  one  which,  in  his  opinion,  sluaild  be  dispose<l  of  under  the  one- 
hundre<l  and  fourth  article  of  war  he  himself  will  so  dis|M>se  of  It.  He  nia>. 
without  further  investigatiim.  refer  the  charges  to  a  .summary  ct>urt-xnarti«l 
for  trial.  If  he  believes  that  the  charges  should  be  trietl  by  a  si>eoial  or  a 
general  court-martial,  he  will,  l>efore  taking  further  action  thereon,  either 
carefully  investigate  them  himself  or  cause  them  to  be  in  vest  Igsi  toil  by  an 
officer  other  than  the  one  preferring  the  charges  whose  rank,  ex|)erlen<'e,  and 
qualifications  are  such  as  to  fit  him  for  the  performance  of  this  important 
duty.  The  officer  investigating  the  charges  will  afford  the  accuse<l  an  t»jiiK>r- 
tunity  to  make  any  statement,  call  any  witness,  offer  any  evidemre,  or  prest'ur 
any  matter  in  explanation  or  extenuation  of  his  alleged  offense  that  he  mny 
desire  to  have  considere<l.  He  will,  at  the  outset  of  his  investlgatifui,  can^ 
fully  warn  the  accused  that  it  is  not  necessary  for  him  to  make  any  statement 
with  reference  to  the  charges  against  him.  but  that  if  he  does  make  one  it  nia\ 
be  used  against  him.  (See  par.  22r>  (h).)  The  accused  will  not  be  iiiterm 
gated  without  the  consent  of  his  counsel.  All  nuiterial  testimony  given  by  any 
witness  in  person  will  be  re<luce<l  to  a  clear,  succinct  statement,  which  sVKmld 
be  read  to  the  witness  an<l  signed  by  him.  When  It  Is  not  prnctl<*able  to  ohtaii^ 
personal  testimony  from  any  material  witness,  either  for  tlie  i)rosec-uti<m  or 
the  defense,  a  written  statement  will  be  obtaine<l,  if  possible,  by  the  offirvr 
investigating  the  charges  of  the  testimony  to  be  exi^ectecl  from  such  \vitiies>s 
and  submitted  with  the  report  of  Investigation.  He  will  also  submit  aviiilnMc 
])apers  or  documents  which  may  serve  to  throw  light  on  the  case.  Any  written 
statement  made  by  the  accused  will  be  read  <»ver  to  '»»ni  and  he  will  Ih*  ofTertHl 
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an  (»piK>rtunlty  to  sign  It  If  he  «»  deHireH.  but  he  will  not  Iw  r«H|ulre<l  to  do  so 
ami  will  Ik?  advised  that  It  Is  not  ne<vssar.v  for  hini  to  do  so.  fare  will  he 
taken  to  Insure  that  the  accused  is  fully  a<lvl«Ml  of  the  nature  <jf  the  oflfenst* 
charKeil  against  him  and  of  his  legal  rights  In  the  premises. 

The  Investigating  officer  will  submit  Ids  re|K)rt  to  the  authority  appointing 
lum,  inclosing  pafiers.  d(»cuments,  and  the  signed  statements  of  witnesses  re- 
ferral to  aliove.  In  the  form  of  an  Indorsement  on  the  letter  of  transmittal 
Mibmittefl  with  the  charges  by  the  preferring  officer.  The  rejwrt  will  Include 
a  n^ference  to  any  known  document  or  other  matter  of  evidence  not  Inclosed 
l>iit  which  may  bec'ome  Important  or  ncH-essary  In  the  cn.se.  It  will  also  include 
rt  statement  of  nil  explanatory  or  extenuating  circumstances  whU^  shall  have 
j-onip  to  the  attention  of  the  investigating  officer,  a  statement  as  to  whether 
ho  believes  the  charges  ran  be  sustalnwl,  and  a  si)ecltic  reconunendation  as  to 
ihe  disposition  thereof.  An  officer  chnrge<l  with  the  lmiH>rtant  duty  of  Investl- 
:.'jiting  charges  for  trial  by  court-martial  will  maintain  thmughout  such  inves- 
ripitlon  an  attitude  of  judicial  fairness,  the  object  of  his  investigation  being 
ro  prevent  unjust  or  unnec-essary  trials  quite  as  much  as  to  establish  the  exlsi- 
vnce  of  facts  upon  which  the  accused  may  projierly  be  brought  t<»  trial.  When 
the  officer  ininiedintely  exercising  sununary  court-martial  jurls<lietion  over  the 
•tmrniand  to  which  the  accuse<I  belongs  or  f)ertalns  Is  the  officer  preferring  the 
I'hjirjres,  he  will  cause  them  to  be  investlgate<l  by  some  officer  otlier  than  him- 
self before  reaching  a  decision  as  to  their  disposition,  except  where  he  de- 
<ides  to  refer  them  for  trial  to  a  summary  court.  When  the  officer  preferring 
the  charges  i.s  the  only  officer  with  the  conunand.  and  Is  of  the  opinion  that  the 
••rise  Is  one  for  a  si)ecial  or  general  court-martial,  he  will  himself  investigate 
the  charges  and  make  the  report  thereof  as  just  described. 

From  thLs  Investigation  the  officer  Innnetllately  exercising  sununary  court- 
nmrtial  jurisdiction  over  the  command  to  which  the  accusetl  belongs  or  i)er- 
tains  will  decide  what  disposition  Is  to  be  made  of  the  charges  against  him. 
Unless  such  officer  is  the  accuser  or  prosecutor  of  the  i>erson  to  be  tried,  he 
should  not  ordinarily  forward  charges  to  superior  authority,  except  in  ceases 
where  he  d<?slres  to  re<*ommend  trial  by  a  court-martial  not  within  his  compe- 
tHK-y  to  appoint ;  all  other  cases  he  should  dispose  of  without  reference  to 
higher  authority.  Action  forwarding  charges  to  sui)erior  authority  will  be 
h\  the  form  of  an  Indorsement  on  the  letter  of  tran.smlttal  submitted  by  the 
••fRcer  preferring  the  charges,  following  the  report  of  investigation.  The  letter 
<«f  transmittal,  together  with  all  Indorsements  thereim,  will  be  referre<l  with 
the  charges  to  the  trial  Judge  advocate  for  his  Infornmtion  In  preimrlng  the 
•'ase  for  trial,  but  neither  this  document,  nor  any  part  thereof,  will  be  shown 
to  the  court  or  any  member  thereof.  In  case  of  trial  by  general  court  martial 
the  letter  of  tran.smlttal  with  all  indorsements  thereon  will  be  forwarded  to  the 
JudL'e  Advocate  General  with  the  record  of  trial. 

Kacli  commanding  officer  superior  to  the  one  Immediately  exercising  sum- 
tnarj-  court-martial  jurl8<llct!on  over  the  accused  Into  wh<»se  han<ls  <*harge8 
laay  officially  come  will  either  refer  them  to  a  court-martial  within  his  juris- 
<Hction  for  trial,  forward  them  to  the  next  superior  authority  exercising  court- 
martial  jurl.*«liction  over  the  command  to  which  the  ac<'u.sed  belongs  or  per- 
tains, or  otherwise  dispose  of  them  as  circumstances  may  apf)ear  to  require. 
t(\  M.  C.  M.  No.  5,  July  14,  1019.) 
(250.4,  A.  G.  O.) 

7<k.  Further  investigation  of  general  (t>urt-m<trtial  chnrgen. — Before  direct- 
ins  the  trial  of  any  charge  by  general  court-martial  or  military  commission,  the 
^•^•nvening  anthority  will  refer  it  to  his  staff  judge  advocate  for  con.*«ideration. 
ShoaUl  the  Investigation  of  the  charges  appear  not  to  be  complete  and  satis- 
fadory.  the  charges  may  be  returnwl  for  further  investigatlcm,  to  be  c<mihicte<l, 
re[M>rted,  consideretl,  and  acted  uiion  In  like  manner  as  the  original  inveatlga- 
fltm;  or,  in  a  proper  case,  the  necessary  further  Investigation  may.  when 
practicable,  be  conducted  by  the  staff  judge  advocate,  an  InsiKH-tor.  or  other 
suitable  officer  through  direct  Cfirrespondence  or  personal  interview.  Should  any 
"hnrge  or  speclflc^atlon  appear  to  be  Improperly  drawn,  the  staff  judge  adv<K»ate 
niay  secure  its  correction  or  the  substitution  of  another  thnmgh  direct  cor- 
resjwndence  or  personal  interview.  The  staff  judge  advocate  may,  over  the 
'^iRnature  of  the  officer  jM'eferrlng  the  charges,  make  corrections  In  the  phrase- 
^•l<>iry  of  any  charge  or  specification  by  addition,  substitution,  or  elimination 
whenever  such  correct l(m  does  not  change  the  substantive  character  of  the 
chariTP  or  specification  as  preferred  by  the  officer  signing  It.     He  may  also 
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properly  cause  new  or  subHtltuted  si^eclficntions  and  charpes,  based  iiiKui  i\w 
indicated  competent  evidence,  to  be  preferred.  When  these  charts  are  retuniwl 
l)y  the  RtafT  Judf2:e  advocate  to  the  convening  authority,  he  should  advise  tlie 
latter  that  they  are  correct  in  form  and  appropriate  to  the  indicated  competent 
evidence  in  the  case,  and  whether  or  not  in  the  opinion  of  the  Judge  adv<xniU' 
a  prima  facie  case  justifying  trial  exists.  The  duties  herein  prescribed  for  a 
staff  judge  a<lv«>cate  will  be  performed  by  the  officer  acting  as  such  if  no  jude*' 
adv<K»ate  is  on  duty  on  the  staff  of  the  convening  authority.  (O.  M.  C.  ^I.  No.  ."i. 
July  14.  1919.) 

(250.4,  A.  (}.  O.) 

78.  Determination  of  proper  trial  eourt. — When  an  officer  who  exercises  court- 
martial  jurisdiction  re<*elvcs  charges  against  an  enlisted  man  and  has  decide<1 
that  the  case  requires  trial  by  court-martial,  it  is  his  duty  to  consider  whether 
such  trial  should  be  by  sunuuary,  .*«i>eclal,  or  general  «mrt-nuirtial.     Subject  t^ 
jurisdictional  limitati<ms,  he  should  not  withhold  charges  from  trial  by  .«q)e«i5\l 
or  summary  court  solely  for  the  reason  that  the  maximum  limit  of  punishment 
is  beyond  the  jurisdiction  of  such  courts  to  impose.     On  the  other  hand,  h*^ 
should    not    refer    to   siiecial    (»r    summary    court-martial    offenses    which,   li> 
reason  of  their  inherent  gravity  or  the  circumstances  surrounding  their  <xmi- 
mission,  merit  gr(»ater  formality  of  trial  or  more  condlgu  punishment  than  i< 
found  In  the  i)ocedure  or  jurisdiction  of  such  courts.    As  a  general  rule  no  cas<' 
should  l>e  tried  by  a  si)eclal  or  general  court-martial  In  which,  under  the  ai>- 
parent  circumstances  of  the  case,  adequate  punishment  can  he  ini|N»se<l  by  a 
summary  court-martial :  and  no  cast*  should  be  tried  by  a  general  court-martial 
in  which,  under  the  ajjparent  circumstances  of  the  case,  including  the  previous 
military   reconl   of  the  accuseil,   adeiiuate  punishment  can   be  imiK)sed   by  a 
summary  or  si>wlal  court-martial.    Beyond  this  no  flxetl  rule  can  be  laid  down, 
and  the  mntter  must  be  declde<l  after  careful  conslileratlon  by  coiinnan<lin;: 
officers.     (O.  M.  V.  M.  No.  5,  July  14,  1919.) 
(250.4,  A.  G.  ().) 

94.  Seleetion. — The  prompt,  sjjeedy,  and  thorough  trial  of  a  ct^urt-niartial 
case  Is  largely  dependent  upon  the  judge  adv(K*ate.  He  will,  acc*ordingly,  **♦* 
carefully  selectefl.  Where  It  can  be  avoided  no  officer  who  has  not  ha<l  exi>eri- 
ence  as  a  judge  advocate  will  be  detailed  as  judge  a<lvocate  of  a  general  court- 
martial  unless  he  has  had  exiwrlence  as  a  meml>er  and  as  an  assistant  ju<li^» 
ailvocate  of  a  ccmrt-nmrtlal  and  Is  otherwi.se  qualified  by  character  and  attain- 
ments for  this  duty.  (C.  M.  C.  M.  No.  5,  July  14,  1919.) 
(250.4,  A.  G.  O.) 

108  Counsel. — The  accused  shall  have  the  right  to  be  represente<l  In  his  d**- 
fen.se  before  a  general  or  siH»cial  ciairt-uuirtial  by  civilian  counsel  of  his  own 
selection,  or  by  military  counsel  of  his  own  selecti(m  if  such  counsel  bo  reas^m- 
nbly  available.  Military  coun.sel  will  1m»  (1etaile<l  ns  .s(Hm  as  practlcalde  after 
arrest  or  confinement,  rivilian  counsel  will  no(  be  pr(»vl<leil  at  the  exi>ensc  «»f 
the  Government. 

Should  the  accused  recpiest  the  ap|M)lntment  as  his  coun.nel  of  an  of!i<vr  .^tn- 
tione<l  at  the  station  where  the  court  sits,  an<l  such  officer  be  not  a  niemlH^r 
of  the  court,  the  connnandlng  officer  will  api>oint  such  officer  as  counsel  if  he  is 
reasonably  available.  Should  the  ciimmanding  officer  decide  that  the  officer 
desired  by  the  accust^l  is  not  reasonably  available,  the  accusetl  may  appeal  to 
the  ofli^'er  appointing  the  (*ourt,  who.»<(»  decision  shall  l)e  final.  If  the  couns4*l 
desired  by  the  accuse<l  is  not  under  the  control  of  the  (H)mmoDdlnji;  offi<vr 
where  the  trial  is  held,  application  for  <*ounsel  will  lie  submitted  by  the  ac<Mise«I 
in  writing  to  the  api>ointing  authority,  whose  decision  as  to  whether  the  oflScvr 
desire<l  Is  "  reasonably  available  "  Is  final. 

Every  oflict»r  convening  a  general  or  si)e<'ial  court-martial  will.  In  the  conven- 
ing ord<?r,  detail  a  vlefense  counsel  for  the  court  whose  duty  it  shall  l>e  to  act 
as  (H>unsel  for  all  accused  persons  tried  by  that  court  except  those  wlio  havt» 
coun.s(»l  of  their  own  selection.  In  this  latter  case,  the  defen.se  counsel  may, 
by  nuitiuil  agreement  betweim  himself  and  cvam.sel  selectefl  by  the  accuseil.  a<'t 
as  ass<K-iate  counsel.  Officers  so  detailed  should  have  the  qualifications  descriln**! 
in  paragraph  94  for  judge  advocates,  and  should  be  .sele<*te<l  with  the  .same  caiv. 
{C.  M.  (\  M.  N0..5,  July  14,  1919.) 
(250.4.  A.  G.  O.) 

109.  An  officer  acting  as  romjsel  before  a  general  or  si>e<*lal  court-martial 
should  |>erform  such  duties  as  usually  devolve  ui)on  the  counsel  for  a  defendant 
l)efore  civil  courts  in  criminal  cases.  He  should  gimrd  the  lntei"ests  of  the 
accusiMl  by  all  Inmorable  and  lej^ltlinfite  means  known  to  the  law,  but  should 
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not  olwtruct  the  procee<llnRs  with  frivoUniH  and  manifestly  usek^ss  objections 
or  diHc'assiong.  Ample  opportunity  will  be  given  to  juilKe  ailvoeates  and  counsel 
fur  ai-oused  pi-oijerly  to  prepare  the  prosecution  and  defense  of  each  case  re- 
si)ettively,  and  for  that  purix»«e  they  will  be  excuse<l  fnmi  any  other  duty  that 
may  interfere  with  such  work.  (C.  M.  C.  M.  No.  5,  July  14.  1011).) 
(2504   A.  GO) 

:^«;i  ^Addeirby  i\  M.  C.  M.  No.  1,  aud  changed  by  i\  M.  (\  M.  No.  4.) 
When  an  officer  or  enlistee!  man  has  been  tried  by  a  gent»ral  or  s|)et»lal  court- 
iiiurtlal  and  a(t|uittt^K  or  has  been  convlcte<l  and  the  s<»ntence  does  not  include 
<ii>missaL  dlsJiononible  discharge,  or  confinement,  the  judge  adv<K*ate  will  at 
(•nee  notify  the  comman<ling  offi<*er  in  writing,  directly,  of  the  fa<*t  that  neither 
(lismissul,  dishonorable  discharge,  nor  confinement  has  been  Imposed  on  the 
aocuse<l,  whereupon  the  conmianding  officer  will  at  onc«»  release  the  acciLse<l 
from  confinement  or  arrest,  iiifivlde^i  he  is  not  awaiting  trial  m*  result  of  trial 
under  other  charges.  No  officer  or  enllste<l  man  s<»  releji.^eil  shall  be  ordere<l 
to  duty  outside  of  the  Jurlsiliction  of  the  reviewing  autlM»rlty  until  the  case 
>hall  have  l>een  finally  disiwsed  of.  (Dig.  Ops.  J.  A.  G.,  May,  1918,  p.  67.) 
M\  M.  C.  M.  No.  5,  July  14,  1919.) 
(250.4,  A.  G.  G.) 

367.  (Changed  by  C.  M.  C.  M.  No.  4.)  ////  apftoiniino  authority.— {a) 
Rf'coi'dti  of  ti-ifii  tty  general  eourts-martUit. — After  having  been  acte<l  ui>on  by 
thf  officer  apindnting  the  court,  or  by  the  officer  (^ommaniilng  for  the  time 
i>eing,  the  record  of  each  trial  by  general  ccmrt -martial,  with  the  decisions  and 
orders  of  the  api>ointing  authority  made  thereon,  will  be  transmitte<l  directly 
to  the  Judge  Advocate  (Jeneral  of  the  Army  ac*companie<i  by  the  .statement  of 
senrice,  if  there  l>e  any ;  five  iropies  of  the  order,  if  there  be  any,  promulgating 
the  result  of  tlie  trial,  and  the  letter  of  transndttal  providtnl  for  in  paragrapli 
75.  with  all  indorsements  thereon. 

I'»)  HeeonlM  of  trial  hy  ttpefial  eonriH-mftrtial. — After  having  been  acted 
ujMm  by  the  officer  appointing  the  court,  or  by  the  officer  commanding  for  the 
lime  being,  the  record  of  eacli  trial  by  special  court-martial,  a<?companied  by 
a  copy  of  the  order  publishing  the  result  of  the  trial,  will  be  forwarded, 
ordinarily  without  indorsement  or  letter  of  transmittal,  to  the  officer  exercising 
{general  conrt-martial  Jwlisdiction  over  the  command,  there  to  be  filed  in  the 
office  of  the  Judge  Advocate  until  the  statistical  information  in  it  required  for 
the  annual  reiiort  of  the  Judge  Advocate  has  been  securwl,  when  it  may  be 
destroyed. 

(c)  Re€'ord«  of  trial  hy  nummarif  eourtH-tnartiaL — The  several  records,  of 
trial  by  summary  courtSrniartial  within  a  command  shall  be  filed  together  in 
the  office  of  the  commanding  officer  and  shall  constitute  the  summary  court 
record  of  the  command. 

id)  Reports  of  trial  by  summary  courts-martial. — The  report  of  trial  by 
summary  court  (copy  of  record  of  trial)  will,  with  the  least  practicable 
delay  after  action  has  been  taken  on  the  sentence,  be  complete<l  and  transmlttefl 
to  the  officer  exercising  general  court-martial  Jurisdiction  oveil  the  command, 
there  to  be  filed  in  the  office  of  the  Judge  Advocate  until  the  statistical  in- 
formation in  it  require<l  for  the  annual  report  of  the  Judge  Advocate  has  been 
?<«-nr«l,  when  it  may  l>e  destroyed.  (G.  M.  C.  M.  No.  5,  July  14,  1919.) 
(250.  4.  A.  G.  O.) 

370.  (Changed  by  C.  M.  C.  M.  No.  4.)  Action  hy  revietoing  nnthoHty  and 
record  thereof. — ^Every  record  of  trial  by  general  court-martial  or  military 
"omraisKion  received  by  a  reviewing  or  <*ontlrndng  authority  will  be  referral  by 
him  to  his  staff  Judge  Advocate  for  examination.  The  latter  will  carefully 
examine  the  record  and  recommend  orally  or  in  writing  the  action  which,  In 
his  ophdon,  should  be  taken  thereon.  The  <lutles  herein  defined  for  a  staff 
Judge  Advocate  will  be  performeil  by  the  officer  acting  as  such  if  no  Judge 
Advocate  is  on  duty  on  the  staff  of  the  convening  authority. 

The  reviewing  authority  will  state  at  the  end  of  the  record  of  trinl  In  each 
(use  his  decisions  add  orders.    (C.  M.  C.  M.  No.  5,  July  14,  1919.) 
(250.  4,  A.  G.  O.) 

371.  (Changed  by  C.  M.  C  M.  No.  4.)  Sentenee  not  effective  untU  approved, — 
No  sentence  of  a  court-martial  shall  be  carried  Into  execution  until  the  same 
shall  have  been  approved  by  the  reviewing  authority  as  deflne<1  in  paragraphs 
•WO  and  374.  V\wn  acquittal,  or  upon  conviction  where  the  sentence  does  not 
Include  dismissal,  dishonorable  discharge  or  confinement,  the  accussed  should 
^^  released  from  confinement  or  arrest  as  provided  in  paragraph  882a.  The 
annonncement  of  the  result  of  trial  in  ordera  is  not  necessary  to  the  validity 


516  p:stablishment  of  military  JusxieE. 

of  tlie  seiitouw  or  acquittal.     It  is  not  ne<»essary  for  the  i*evle\vinfr  authoritr 
to  approve  llie  fiiHlinpH  and  proceedings.     (C.  M.  C.  M.  No.  5,  July  14,  1919.) 
(250.  4,  A.  a.  O.) 
Appendix  S. — Clianjre  pnni;j;raplis  1  and  2  under  "Instructions"  to  rwid  as 
follows: 

1.  Syhmisftion  of  chfirffca. — ('har^es  for  trial  by  eourts-niartial  will  Ik*  pre- 
ferre<l  only  when,  in  tlie  o)iinion  of  the  officer  preferring  them,  there  is  reas«»ii- 
able  gnnmd  for  believing  that  an  offense  has  been  cimunitted,  that  the  a<ruse«l 
is  guilty  of  the  offense,  and  that  the  oiTense  can  not  be  properly  or  adequately 
dealt  with  in  any  otlier  manner.  All  charges  for  trail  by  courts-nmrtial  wiil 
be  prepare<l  in  trliWic^ite.  using  the  r»rescrll)e<l  charge  sheet  as  a  first  sheet  and 
using  such  additioinU  sla^ets  of  ordinary  paper  as  are  re<piii"ed.  In  the  prejin- 
nition  of  chargt\s  care  will  lie  taken  to  observe  the  provisions  of  imra^rrnphs  05. 
tJG,  and  OT,  ante.  In  ca.ses  referred  for  trial  to  special  or  general  courts-nmrtial, 
no  indorseujent  will  be  place<l  on  the  charge  sheet  except  the  indorsement  re- 
ferring the  charges  to  a  court-martial  for  trial.  The  charges,  when  the  ]ire- 
ferring  oflicer  recommends  trial  by  a  special  or  general  court-martial,  will  Im* 
iiccompanicHl — 

(a)  By  a  letter  of  transmittal  addressed  to  the  <»fficer  imm(Mliately  exercisin? 
summary  court-ujartial  jurisdiction  over  the  command  to  which  the  accu.*«e<l 
l)elongs  or  pertains  and  signe*!  by  the  officer  preferring  the  charges,  which  shall 
contain  a  brl<»f  sunnnary  of  the  material  te.stimony  expected  from  c»ach  materinl 
witness  fi»r  the  jirostM-ution,  as  well  as  a  reference  to  any  known  dCK'ument  or 
other  matter  of  evi(U»n<v  which  may  Ijecome  imi^ortant  or  necessary  in  the  case. 
It  will  also  contain  a  n*commendati<ai  as  to  the  kind  of  court-martial,  general 
or  si)ecial.  before  which  the  preferring  officer  believes  the  trial  should  be  heUl. 

(b)  In  the  case  of  a  sohlier,  the  letter  of  transmittal  will  be  accompanied 
by  properly  authenticatetl  evidence  of  convictions,  if  any,  of  an  offense  or 
offenses  committed  by  the  accused  during  his  current  enlistment  and  within 
one  year  next  preceding  the  date  of  the  alleged  commission  by  him  of  ai . 
off'enses  .set  forth  in  the  charges.     (M.  C.  M.,  par.  75.) 

2.  Inretttif/ntion  of  charftCH — Action, — The  officer  immediately  exercising  suin- 
uuiry  court-nmrtial  juiisdictlon  over  the  c»ommand  to  which  the  accused  belonp< 
or  |)ertains,  will,  when  a  charge  is  received  by  him.  examine  it  carefully  for 
the  pun>ose  of  determining  whether  it  states  an  offense  cognizable  by  a  military 
tribunal  and  wliether  it  is  laid  under  the  proper  article  of  war  and  wilU  when 
ne<'essary,  cjuise  or  iiermit  a  charge  to  be  amended  or  a  new  or  additiona' 
charge  to  be  preferred.  If.  in  his  opinion,  any  charge  is  trivial  or  inconse- 
quential, he  will.disjMise  of  it  without  trial  by  court-martial.  Where  the  cjist* 
prcsentcil  is  one  which,  in  ids  c»pinion,  .should  be  dispose<l  of  under  the  one 
hundre<l  and  fourth  article  of  war,  he  himself  will  so  dispose  of  it.  He  may, 
without  further  investigation,  refer  the  charges  to  a  summary  court-martial 
for  trial.  If  he  believes  that  the  charges  should  l>e  trie<l  by  a  special  or  a 
general  court-nuirtial,  he  will,  before  taking  further  action  therecm.  either  care- 
fully investigate  them  Idmself,  or  (tause  them  to  be  investlgatetl  by  an  officer, 
other  than  the«one  preferring  the  charges,  whose  rank,  experience,  and  qualifi- 
cations are  such  as  to  fit  him  for  the  pt»rformance  of  this  Important  duty.  The 
officer  investigating  the  charges  will  afford  the  accuse<l  an  opportunity  to  make 
any  statement,  call  any  witness,  offer  any  evidence,  or  present  any  matter  in 
explanation  or  extenimtion  of  his  ailegeil  offense  that  he  may  desire  to  have 
<*onsldered.  He  will,  at  the  outset  of  his  investigation,  carefully  warn  tlu» 
accused  that  it  is  not  necessary  for  him  to  make  any  statement  with  reference 
to  the  charges  against  him,  but  that  If  he  does  make  one.  It  may  be  useil 
ngainst  him.  (See  par.  225  (ft).)  The  accused  will  not  be  interrogjited  wlth- 
4>ut  the  consent  of  his  counsel.  All  material  testimony  given  by  any  witness  in 
1  person  will  be  re<luced  to  a  clear,  succinct  statement,  which  should  l»e  read  t<» 
the  witness  and  signe<l  by  him.  When  It  is  not  practicable  to  obtain  personal 
testimony  from  any  nmterial  witness,  either  for  the  prosecution  or  the  defence, 
a  written  statement  will  be  obtained,  if  possible,  by  the  officer  investigating  the 
charges,  of  the  estlmony  to  be  exi>ected  from  such  witness  ami  submltte<l  with 
the  reiwrt  of  investigation.  He  will  also  submit  available  papers  or  documents 
which  nuiy  serve  to  throw  light  cm  the  case.  Any  written  statement  made  by 
the  accused  will  be  read  over  to  him  and  he  will  l>e  offered  an  opportunity  m 
sign  it,  if  he  so  desires,  hut  he  will  not  l>e  required  to  do  so  and  will  be  advise*! 
that  it  is  not  necessary  for  him  to  do  so.  Care  will  be  taken  to  Insure  that  the 
«<*<Mised  is  fully  n<lvised  of  the  nature  of  the  offen.se  charged  against  him  ami  of 
his  legal  rights  in  the  premises. 
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The  investipitiiif;  ofl1<»er  will  suliinit  his  report,  to  the  amliority  npiMiliitliij; 
hiiD.  indosin^  fmiiers,  documents,  and  the  Hi};ne<I  stutenients  nt  \\itneKses  re- 
ferrwl  to  above,  in  the  form  of  an  indom^enient  on  tlie  letter  <»f  transmittal  sub- 
niittwl  with  tlie  oharpin?  by  the  preferring:  otticer.  Tlie  re^Mirt  will  inoliule  a 
refereniH*  to  any  known  document  or  other  nmtter  of  eviilence  not  inclosed  but 
which  may  liecome  imiKirtant  or  nweBstiry  in  the  case.  It  will  also  Include  a 
statement  of  all  explanatory  or  extenuating  circnmBtances  which  shall  have 
wiiie  to  the  attenticm  of  the  Investigating  olti<«r,  a  statement  as  to  whether  he 
Mieves  the  charges  can  be  sustaine<l,  and  a  specrlftc  re<'omm«  ndation  as  to  the 
disposition  thereof.  An  offic»er  charged  with  the  imiKiriant  duiy  of  investigating 
charges  for  trial  by  court-martial  will  maintain  throughout  such  investigation 
an  attitude  of  judicial  fairness;  the  object* of  his  investigation  l)einft  to  prevent 
unjnst  or  unnecessary  trials  quite  as  much  as  to  estahlisli  the  existence  of  facts 
up<»n  which  the  accuse<l  may  proi)erly  l>e  bi-ought  to  trial.  When  the  officer 
immediately  exercising  summary  court-martial  Jurisdiction  over  the  command 
to  which  the  accubed  belongs  or  pertains  Is  the  oflicer  preferring  the  charges, 
he  will  cause  them  to  bt*  investigated  by  some  officer  other  than  himself  l)efore 
reaching  a  decision  as  to  their  dlsi>osltiou,  exce|)t  where  he  ilecides  to  refer 
them  for  trial  to  a  summary  court.  When  the  oflicer  preferring  the  chages  Is 
the  only  oflicer  with  the  command,  and  is  of  the  opinion  that  the  c*ase  Is  one 
for  a  special  or  general  court-martial,  he  will  hlmst^lf  Investigate  tlie  charges 
and  make  the  report  thereof  as  just  described. 

From  this  investigation  the  oflicer  immediately  exercising  summary  court- 
martial  jurisdiction  over  the  command  to  which  the  accuseil  l)elougs  or  pertain.^ 
will  decide  what  disposition  Is  to  be  made  of  the  charges  against  him.  Unless 
such  oflicer  is  the  accuser  or  prosecutor  of  ttie  person  to  be  tried,  he  should  not 
ordinarily  forward  charges  to  superior  authority,  except  in  cases  where  lie<leslres 
to  recommend  trial  by  a  court-martial  not  within  his  competency  to  appoint ;  all 
other  cases  he  should  dispose  of  without  reference  to  higher  authority.  Action 
forwarding  charg<»s  to  superior  authority  will  l)e  In  the  form  of  an  Indorsement 
on  the  letter  of  transmittal  submitted  by  the  oflicer  preferring  the  charges,  fol- 
lowing the  report  of  investigation.  The  letter  of  transmittal,  together  with  all 
indorsements  thereon,  will  l)e  referred  with  the  charges  lo  the  trial  judge 
advocate  for  his  information  in  preparing  the  case  for  trial,  but  neither  this 
document  nor  any  part  thereof  will  be  shown  to  the  court  or  any  member  thereof. 
In  case  of  trial  by  general  cH)urt-martial  the  letter  of  transmittal  with  all 
indorsements  thereon  wlU  be  forwarded  to  the  Judge  Adv<K'ate  (ieneral  with 
the  record  of  trial. 

Each  commanding  officer  superior  to  the  one  iunne<llately  exercising  sum- 
mary court-martial  jurisdiction  over  the  accused  into  whose  hands  charges 
may  otlicinlly  come  will  either  refer  them  to  a  court-martial  >\lthin  his  juris- 
diction for  trial,  forward  them  to  the  next  superior  authority  exercising  c*oiu*t- 
martlal  jurisdiction  over  the  command  to  which  the  accused  belongs  or  pertains, 
or  otherw^lse  dispose  of  them  as  circumstances  may  appear  to  re<iuire.  (M.  G.  M., 
par.  76.)  (O.  M.  C.  M.  No.  5,  July  14,  1919.) 
(250.4.  A.  G.  O.) 

By  order  of  the  Secretary  of  War : 

Pkyion  O.  March, 

General,  Chief  of  Staff. 
Oflicial : 

P.  C.  Harris, 

The  Adjutant  General. 

Senator  Chamberlain.  Have  these  orders  been  published? 

Lieut.  Col.  KiGBY.  Yes;  Senator. 

Senator  Chambeblain.  In  what  official  document  may  they  be 

found  ? 

Lieut.  Col.  KiGBr.  The  general  order  can  be  found  in  the  general 
orders  that  are  promulgated  and  published. 

The  Chairman.  Will  you  have  a  dozen  ci)pies  sent  up  here?  I 
suppose  they  are  regularly  numbered? 

Lieut.  Col.  RioBY.  Yes. 

Senator  Warren.  Please  send  them  up  here  at  your  convenience. 
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Lieut.  Col.  KiGBY.  With  pleasure.  The  changes  will,  of  course, 
appear  in  the  next  publication  of  the  Manual.  Meantime  they  arc 
sent  out  in  circular  form. 

As  to  the  matter  we  were  si>eaking  of  a  moment  ago,  Senator 

Senator  Wakren.  In  view  of  the  fact  that  some  of  our  newspaper 
friends  have  come  in,  let  me  say  this :  I  understood  you  in  the  com- 
mencement of  your  testimony  to  state  that  your  position  had  been 
and  is  now,  in  the  Judge  Advocate  General's  Office,  that  of  the  legis- 
lative committee,  so  that  such  matters  as  this  which  you  have  just 
presented  would  either  originate  with  you  or  would  be  submitted 
to  you. 

Lieut.  Col.  RjoBY.  Matters  of  expected  congressional  legislation, 
matters  to  be  submitted  to  Congress,  go  through  our  section.  These 
matters  of  the  drafting  of  proposed  amendments  to  the  Manual  ami 
things  of  that  sort  would  not  necessarilv  go  to  our  section.  I  was 
simj^ly  detailed  to  do  that  work  last  ifarch,  I  suppose  because  of 
the  fact  that  I  had  prepared  a  study  of  the  foreign  statutes  and 
was  somewhat  familiar  with  them. 

Senator  CirAMBERLAix.  In  that  connection,  Gen.  Ansell  was  sent 
over  to  Europe  for  this  purpose  at  one  time,  was  he  not? 

Lieut.  Col.  liKiBY.  Yes;  Gen.  Ansell  went  over  in  1918.  My  under- 
standing was  that  (ien.  Ansell's  investigation  was  in  a  way  bi-oader 
and  in  another  wav  narrower  than  mine.  He  was  not  limited  to 
an  investigation  of  the  court-martial  system  entirely.  He  wa> 
examining  other  things.  On  the  other  hand,  lie  was  rather  exam- 
ining those  court-mai'tial  systems,  as  I  understood  it,  more  from 
the  standpoint  of  getting  the  laws  and  regulations  in  force,  and 
not  attempting  to  find  out,  as  I  was  specifically  directed  to  do, 
so  much  how  the  systems  worked  in  pi-actice. 

Senator  (/Hamhf.klaix.  Was  not  that  a  part  of  his  duty,  to  do 
just  what  vou  have  done? 

Lieut.  C^l.  RiGBY.  Of  course  1  only  know  by  hearsay  and  infer- 
ence.   I  do  not  quite  gather  that  fi-om  the  form  of  his  report. 

Senator  Ciiamberlz\ix.  You  say  he  was  not  limited,  but  was  he 
not  limited  by  the  assistance  given  him?     He  had  no  assistAuts, 

had  he? 

Lieut.  Col.  Rionr.  Of  course  T  do  not  know  anything  about  that. 
Senator.  I  only  know  about  Gen.  Ansell's  mission  from  his  report, 
nnd  not  in  a  definite  way. 

Senator  Chamberlain.  What  assistants  did  they  furnish  you  in 
the  way  of  interpivters,  clerks,  and  stenographers? 

Lieut.  Col.  RioBY.  I  was  assigned  one  major,  Maj.  Wells,  to  assist 
me,  who  as  I  testified  yesterday,  did  the  work  chiefly  in  Belgium, 
and  also  was  with  me  in  other  interviews;  and  I  was  also  furnished 
the  assistance  of  one  second  lieutenant  who  was  a  lawyer 

Senator  Chamberi>ain.  Who  was  he? 

Lieut.  Col.  RioBY.  Second  Lieut.  Frank  Feuille;  and  Regimental 
Sergeant  Major  I^eroy  Vander  Burgh,  who  was  a  Xew  York  lawyer, 
of  the  Judge  Advocate  (leneral's  Department.  He  was  a  very  capable 
young  man.  Then  I  had  the  assistance  of  Lieut.  Ely  AI.  Behar. 
who  was  a  French  interpreter,  and  of  Second  Lieut.  Henry  Bosson, 
who  was  translating  the  Scandinavian  languages,  and  then  a  major 
of  The  Adjutant  General's  Department  was  assigned  as  executive 
officer,  or  office  manager. 
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Senator  Chamberlain.  Who  was  that? 

Lieut.  Col.  KiGBY.  Maj.  John  W.  Lhifrio;  and  I  succ'eedecl  in 
Iwrrowin^  from  the  peace  commission  for  a  time  the  services  of 
a  French  court  steno^apher  whom  they  were  using,  and  he  went 
with  me  to  some  of  these  interviews  with  the  French  officials,  and 
attended  French  courts  martial.  He  proved  himself  a  very  cap- 
nble  man  also.  Capt.  Pierce  of  the  interpreters'  bureau  of  the 
peace  commission  was  also  good  enough  to  go  with  me  several 
times  to  help  out  in  interpreting 5  as  was  also  Capt.  McFadden, 
Hssi&tant  militai*y  attache  m  Pans.  And  I  had  a  stenographer 
who  was  a  sergeant  major  in  the  Judce  Advocate  General's  De- 
partment, Sergeant  Major  Henry  J.  ^else.  Then  I  was  given  the 
services  of  other  stenographers  and  field  clerks  and  some  civilian 
translators  who  were  just  assigned  to  me  by  the  officei*s  over 
thei-e  in  Paris  from  time  to  time  as  I  needed  them;  or  I  think  I 
trot  two  field  clerks  from  Chaumont;  and  three  or  four  fnmi  Tours 
just  Ik* fore  T  came  home,  to  help  in  arranging  my  material.  I  w^as 
really  handicapped.  I  had  hoi)ed  I  might  get  some  money  with 
which  to  work,  but  I  did  not  succeed  in  getting  a  penny,  so  I  was 
really  put  to  it  to  Ijorrow  assistants  as  I  coukl.  I  was  allowed  my 
actual  expenses  for  subsistence,  not  to  exceed  $5  a  <hiy,  and  my 
actual  traveling  expenses,  which  I  understand  is  the  same  that  Gen. 
Ansell  was  allowed. 

Senator  Chamberi^\in.  All  of  these  men  whom  you  have  named, 
pi-actically,  received  their  salaries  as  officers  and  men  of  the  Army? 
Lieut,  tol.  RiGBY.  Certainly:  but  there  was  no  special  allowance 
made  for  any  of  them  at  all.  They  were  loaned  to  me.  That  was 
rather  easier  right  then  than  it  might  have  l>een  otherwise,  he- 
cause  different  organizations  were  just  waiting  for  their  turns  to 
go  home. 

Senator  Chamberlain.  May  I  ask  you  when  you  come  to  revise 
your  testimony  to  give  the  personnel,  the  names  and  official  posi- 
tions, of  all  those  who  assisted  you? 

Lieut.  Col.  KioBY.  I  will  be  very  glad  to  do  so  if  I  have  not 
done  it  completely.     I  have  the  names. 

Senator  Chamberu\in.  You  may  want  to  correct  them  when  you 
look  over  your  testimony. 
Lieut.  Col.  RiOBY.  I  will  lie  glad  to  check  the  names. 
Senator  Chamberij^in.  You  had  an  ample  force  to  accomplish 
the  purposes  of  your  mission  ? 

Lieut.   Col.  RiGBY.  Oh,  yes;  in  a  way.  Senator;  but  not  to  do 
all  that  I  wanted  to  do. 
Senator  Chamberlain.  When  did  you  go  over? 
Lieut.  Col.  RiGBY.  I  sailed  on  April  7,  and  arrived  in  Paris  on 
April  16. 

Senator  Chambkri.aix.  And  when  did  you  finish  your  work  over 
there? 

Lieut.  Col.  RiOBY.  I  really  did  not  finish  the  work.  I  should 
liave  had  two  or  three  weelcs  more,  but  T  was  directed  to  return 
so  as  to  be  home  by  the  »^lst  of  July,  and  I  dropped  the  work  in 
time  to  do  that,  or  to  get  here  within  two  or  three  days  later.  Un- 
fortunately I  was  held,  not  being  able  to  get  a  l)oat  for  a  few  days. 
Senator* Chamberi-ain.  That  was  all  in  this  vear? 
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Lieut.  Col.  RiGBY.  Tlmt  was  all  in  this  year,  yes.  I  was  in  France 
from  April  1(>,  the  date  I  arrived — I  arrived  in  Brest  on  April  15— 
until  July  30,  the  date  when  I  sailed  from  Brest. 

Senator  Warren.  I  do  not  want  to  go  too  far  afield,  but  I  wish  U) 
ask  you,  have  you  had  occasion,  either  before  you  went  over  there  or 
since  you  returned,  to  look  into  court-martial  matters  in  other 
armies  and  other  countries  than  France  and  England;  that  is,  in 
Italy  and  perhaps  in  Germany?  We  are  not  supposed  to  know 
anything  about  that. 

Lieut.  Col.  RioBY.  I  confess  I  do  not  know  much  of  the  (xerman 
system.  I  did  succeed,  pretty  neiirly  the  last  thing  I  did  before  I  left, 
in  getting  quite  a  lot  of  the  German  material  copies  of  their  codes 
and  quite  a  lot  of  material  which  I  did  not  have  time  to  examine 
before  I  left,  because  I  was  immediately  coming  home;  and  I  have 
not  had  time  to  examine  it  yet.  I  have  it,  but  have  not  had  time  to 
examine  it. 

Senator  Warren.  I  do  not  care  to  lead  you  into  any  detaile*! 
statement,  but  I  did  not  know  but  you  might  have  some  geneqil 
statement  to  make  as  a  comparison  between  the  system  of  our  coun- 
try  and  that  of  some  other  country,  or  by  way  of  comparison  l>e- 
tween  England  and  France  and  the  other  countries. 

Lieut.  Col.  RiGBY.  As  to  some  of  those  countries  I  have,  and  with 
your  permission  I  will  simply  refer  to  that  as  I  go  along  in  connw' 
lion  with  what  I  say  on  the  different  points  about  the  countries  1 
have  more  specially  investigated. 

Now  I  find  that  I  am  at  liberty  to  offer  here  and  will  be  glad  to 
offer  these  statistics  of  the  French  courts-martial  during  the  war. 
which  were  given  to  me,  and  which,  as  I  say,  do  not  show  the  severity 
of  the  sentences  or  the  number  of  death  sentences,  but  do  cover  the 
number  of  cases  tried  of  different  kinds. 

Senator  Warren.  Is  that  simply  a  statement  of  the  cases  tried  by 
the  French  ? 

Lieut.  Col.  RiGBY.  That  presents  a  statement  of  all  the  cases  tvmh 
the  number  of  charges  brought,  the  number  of  charges  not  sent  to 
trial,  the  number  of  acquittals,  all  that  sort  of  thing,  quite  in  detail : 
but  without  a  statement  of  the  quantum  of  the  sentences. 

Senator  Chamberlain.  By  whom  was  that  furnished  to  vou  i 

Lieut.  Col.  RiOBY.  By  the  under  secretai-y  of  state  for  military 
justice  in  France,  M.  Edouard  Ignace. 

Senator  Chamberl.mn.  Does  it  give  the  number  of  appeals  and  tlie 
disposition  of  the  cases  on  appeal? 

Lieut.  Col.  RiGBY.  No,  Senator,  it  does  not;  and  it  was  impossible 
to  get  definite  statistics  on  that.  I  will  say  that  this  is  an  English 
translation  of  the  original  French  which  was  handed  to  me.  I  tried 
to  get  statistics  on  appeals,  and  T  got  estimatea  I  could  not  ff^t 
definite  statistics.  The  estimates  that  were  given  to  me  were  that 
around  25  per  cent,  between  25  and  30  per  cent,  of  the  cases  are  ap- 
pealed. 

Senator  Warren.  Are  those  figures  given  in  this  document  ? 

Lieut.  Col.  RiOBY.  No ;  I  w^as  simply  verbally  told  that. 
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(The  doeunieiit  referred  to  is  as  follows:) 
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<  Complete  lUllst In  of  oourta-nunlal  lor  ISlHIuvt  not  yet  comt  lo  band. 

■  Senator  Ciiambebl,vin.  That  covei-s  tlie  French  courte-ninrtial  dm- 
inc  the  whole  period  of  the  war? 

Lient.  Col,  Rioby.  Yes.  As  I  say,  I  was  informed  that  from  iJ> 
to  30  per  cent  of  the  cases  wei*  appealed,  but  that  leas  than  10  per 
cent  of  those  nppeale<l  were  I'eversed,  or  sent  back  for  new  tnal- 
In  the  armies  on  active  service,  the  appeals  were  practically  limitiii 
to  death  cases. 

Senator  AVaiiken,  Was  it  only  10  per  cent  of  the  number  appeaW, 
or  was  it  10  per  cent  of  the  whole  number  of  cases  that  were  if- 
versed  or  sent  Iwick? 

Lieut.  Col.  RioBV.  Only  10  per  cent  of  the  cases  appealed,  which 
would  be  about  2^  per  cent  of  the  whole  number  of  cases  tried. 

Senator  Warren.  That  is  what  I  wanted.  1  wanted  to  estalilisli 
the  fact,  whatever  it  might  be. 

Lieut.  Col.  Rioby.  Tlint  was  the  situation.  That,  of  course,  i-e- 
hites  only  to  the  rejridar  courts.  In  the  c«ses  in  the  "  special  couiW 
thei-e  was  no  appeal  at  all,  and  until  1317  tliere  was  no  provision  for 


ESTABLISHMENT   OF  MILITARY  JUSTICE.  528 

stay  of  execution.  In  1917  there  was  a  direction  from  the  President 
to  stay  executions  in  cases  where  death  was  adjudged  by  the  "  special 
courts ''  until  thev  could  be  submitted  to  the  President  for  exami- 
nation. 

I  just  want  to  add  to  what  I  said  the  last  thing  yesterday,  in 
answer  to  a  question  of  Senator  Warren,  I  believe,  about  those  cases 
of  the  men  who  were  restored  to  duty  from  the  disciplinary  bar- 
racks. 

iSenator  Chamberlain.  At  T^eaven worth? 

Lieut.  Col.  RiGBY.  Referring  to  the  cases  cited  in  Senator  Cham- 
VH?rlain's  speech,  I  want  to  add  that  our  records  show  really  two 
rases,  either  one  of  which  might,  as  it  left  the  court-martial, 
have  been  the  case  mentioned  of  the  17-year-old  boy  sentenced  to  10 
years  for  sleeping  on  post.  One  is  the  XTrben  case,  114717,  and  the 
other  is  either  the  Sabbri  case  or  the  Walworth  case.  1  seem  to  have 
those  two  names — Sabbri  and  Walworth — confused  in  mv  mind, 
somehow.  It  is  one  or  the  other  of  them.  I  had  assnnied,  however, 
and  do  assume,  that  the  Senator  was  not  referring  to  the  X'rl>en  case. 
Ijecause  in  that  case  the  reviewing  authority  cut  down  the  sentence 
to  a  guardhouse  sentence  of  six  months.  The  other  case  to  which  I 
was  referring  yesterday,  where  the  man  was  restored  after  nine 
months  in  the  disciplinary  barracks,  is,  as  I  say,  either  the  Walworth 
or  the  Sabbri  case. 

Senator  Warren.  I  had  no  idea  of  singling  out  any  persons,  but 
I  wanted  to  know  the  general  plan.  I  had  supposed  all  these  years — 
not  since  the  question  has  come  up  before  us,  but  all  the  years  be- 
fore— ^that  the  disciplinary  barracks  were  on  a  different  plan  than 
county  jails  or  State  penitentiaries.  I  assumed  that  the  men  were 
sent  to  the  disciplinary  barracks  with  the  intention  of  getting  them 
out  and  getting  them  into  the  service  as  fast  as  possible,  provided 
ihey  were  worthy ;  and  if  not,  to  get  them  out  of  the  Army. 

Lieut.  Col.  RiOBT.  That  is  my  understanding  also.  Senator;  and 
my  memory  is  that  in  pursuance  of  that  policy  1.182  men  were  re- 
stored in  that  way  to  the  c4)lors  from  the  Fort  Leavenworth  barracks 
alone  during  the  year  1918. 

Senator  Warren.  I  onl}'  wanted  to  know  whether  that  is  the  plan 
or  not.  It  ought  to  be,  and  I  wanted  to  know  whether  it  really  is. 
How  many  men  do  you  say  were  restored  to  the  coloi-s  ? 

Lieut.  Col.  RiGBY.  One  thousand  one  hundred  and  eighty -two;  is 
mv  memorv ;  but  that  is  onlv  memorv  and  may  be  wrong. 

Senator  Warren.  Within  the  one  year? 

Lieut.  CoL  Rigby.  Within  the  one  ye^ir,  from  the  one  barracks. 

Senator  Warren.  How  many  were  committed  there  ? 

Lieut.  Col.  Rigby.  I  would  have  to  look  up  those  figures. 

Senator  Warren.  Can  you  approximate  the  proportion  ? 

Lieut.  Col.  Rigby.  It  would  not  be  safe  for  me  to  try.  1  do  not 
know  how  many  were  restored  from  Fort  Jay,  or  how  many  were 
restored  from  Alcatraz.  I  could  easily  get  and  put  into  the  record 
those  fipires  for  you,  however,  covering  the  committals  to  the  three 
institutions  and  the  restorations  f i-om  the  three. 

Senator  Warren.  We  ought  to  have  these  figures,  because  that  is 
the  point  we  ought  to  get  above  all  others,  so  as  to  see  what  is  done ; 
and  if  there  is  to  be  a  change  made,  this  Congress  ought  to  be  in  a 
position  to  pix>pose  the  change. 
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Lieut.  Col.  RiGBY,  If  that  niav  l)e  added  to  my  statement  I  wil! 
have  it  inserted. 

Senator  Warren.  Certainly. 

Lieut.  Col.  RiGiiy.  The  fipfures,  as  ^iven  to  me  by  Lieut.  Col.  Din<- 
more,  tlic  Chief  of  the  Statistical  Division  of  the  Judge  Advocaft' 
General's  Office,  are  as  follows:  For  the  period  April  1,  1917,  t<» 
July  31,  1919,  the  committals  to  all  the  disciplinarj'  barrack> 
amountefl  to  11,492;  and  the  total  i-estorations  to  the  colors  from  the 
same  barracks  were  2,528.  On  April  1,  1917,  there  were  2,100  i)er- 
sons  in  confinement  in  the  various  disciplinary  barracks.  On  Au^i^t 
30,  1919,  the  number  so  in  confinement  in  those  bari-acks  was  3J'2S: 
which  is  only  1,628  moi'e  than  before  we  entei'ed  the  war. 

Senator  Chamberu^in.  Takin«2:  the  Sabbri  case  to  which  you  have 
referred — and  I  really  do  not  remember  to  what  case  I  referred  in 
my  speech — it  would  seem  from  the  fact  that  he  was  committed  for 
a  lonf^  term,  and  practically  restored  to  the  coloi's  or  given  an  oppor- 
tunity to  be  I'estored  to  the  colors  within  nine  months,  that  there  i^ 
much  force  in  the  suggestion  of  Gen.  O'Ryan  and  others  that  tlie 
original  sentences  were  in  the  nature  of  sentences  {71  terrarem. 

Lieut.  Col.  RiGBY.  1  might  say  to  you.  Senator,  that  that  is  quite 
in  line  with  what  was  told  me  soon  after  I  entered  the  service.  I 
suppose  I  had  the  same  experience  that  everj'  other  lawyer  coniin*r 
from  civil  life  into  the  Judge  Advocate  General's  office  had,  when 
I  was  set  to  examining  records  and  found  some  of  these  startlingly 
long  sentences.  Of  course,  while  I  was  first  in  the  "  i-etained  in  serv- 
ice se<;tion  this  did  not  come  before  me,  but  immediately  when  I 
was  transferred  to  the  disciplinary  barracks  section  I  noticed  them. 
and  I  went  to  the  chief  of  mv  section  and  asked  about  it,  and  he 
said  to  me,  "  You  must  remember  that  these  do  not  really  necesssirily 
mean  what  they  say,  because  these  are  disciplinary  barracks  easels 
and  these  men  nave  a  chance  to  be  restored  to  the  colors;  and  then 
beside  that,  this  is  during  the  war,  and  they  have  to  maintain  dis- 
cipline in  the  Armj',  and  undoubtedly  after  the  war  is  over  there 
will  be  some  kind  of  a  review  of  the  cases,  something  of  that  kind." 
Of  course  I  am  not  quoting  the  exact  language,  or  trying  to  do  s<k 
but  that  was  the  impi'ession  on  my  mind. 

Senator  Chamberlain.  As  a  matter  of  fact,  Colonel,  when  you 
first  went  into  the  sei-vice  you  approved  of  some  system  of  review  or 
appeal,  with  power  to  moclify  or  reverse,  did  you  not? 

Lieut.  Col.  jRiGBY.  Yes;  and  I  still  do. 

Senator  Chamberlain.  Do  you  still  have  that  view? 

Lieut.  Col.  RiGBY.  Yes;  very  strongly. 

Senator  Chambeblain.  I  am  glad  to  know  that.  You  find  it  very 
generally  amongst  the  lawyers  who  have  come  into  the  service  fi*oui 
civil  life,  do  vou  not? 

Lieut.  Col.  Ki(iBT.  I  think  so;  and  not  onlv  among  them,  but 
among  the  Regular  officers  also.  I  do  not  thiuK  I  know  of  anyom 
who  has  seriously  considered  the  question  who  does  not  think  theix' 
should  be  some  such  power. 

Senator  Chamberl.\in.  As  you  construed  section  1199  of  the  Re- 
vised Statutes,  when  you  first  went  into  the  service  you  thought  they 
had  a  greater  power  than  was  being  exercised  by  the  Judge  Advo- 
cate General,  did  you  not? 
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Lirut.  Col.  RioBY.  Xo,  sir;  I  never  did.     Of  course,  it  is  fair  to 
>ay.  SiMijitor,  that  I  was  not  in  the  office  in  1917.     I  came  into  the 
-ervice  in  August,  1918,  and  my  attention  was  never  really  called 
to  this  until  some  time  alon^i:  last  Christmas, 
Senator  Chambmilain.  \ou  came  in  as  a  captain? 
Lieut.  Col.  KioBY.  I  came  in  as  a  major. 
Senator  Chamberlain.  And  you  were  promoted  when? 
Lieut.  Col.  Rksby.  Promoted  to  a  lieutenant  colonelcy  last  April. 
I  forget  the  exact  dwte.     The  promotion  came  to  me  hy  cablegi'am 
while  I  was  over  on  the  other  side. 

Senator  CiiambkkiJIin.  I  believe  there  are  two  bar  association  com- 
mittee reports,  a  majority  i-eport  and  a  minority  report. 
Lieut,  (.'ol.  Kkjbv.  Yes. 

S<»nator  Ciiambkrlaix.  Hoth  those*  rei)orts.  as  well  as  the  Kernan 
n*port,  i-ecomnu»nd  some  kind  of  appellate  tribunal,  do  they  not? 
Lieut.  Col.  Rioby.  I  so  understand. 

Senator  Ciiambkrl.ain.  The  difference  lK»twtHMi  the  so-called  mili- 
taristic view,  if  I  mav  so  designate  it,  and  the  civilian  view  of  it 
is  that  on  the  one  hand  it  is  insisted  that  this  whole  business  ought  to 
be  done  within  the  military  tribunal  itself  and  the  others  contend 
for  .^^me  sort  of  a  civil  appellate  tribunal. 

Lieut.  Col,  Rkjby.  Of  course*.  Senator,  I  would  not  like  to  sub- 
scril>e  to  your  use  of  the  word  "  militaristic,"  because  I  do  not  think 
those*  who  favor  the  plan  reconnnended,  for  instance,  by  Gen. 
Crowder,  are  nwi^ssarily  any  more  "  militaristic ''  than  the  others. 

Senator  Chamberlain.  Of  coui-se,  that  is  only  a  question  of 
opinion. 

Lieut.  Col.  Rksbv.  I  am  frank  to  say  to  you.  sir,  that  my  own  oj)in- 
ion  has  bcH»n,  and  is,  in  favor  of  the  ultimate  appellate  power  beiiig 
vested  in  the  President  as  Connnander  in  Chief  of  the  Army.  It 
.HK*ms  to  me  that  is  the  logical  place  to  put  it ;  and  also  that  that  is 
in  accord  with  the  practice  in  tne  British  system,  which  is  the  near- 
**>t  akin  to  oui^s. 

S(»nator  Chamberlain.  In  theory  there  is  no  objection  to  that, 
but  in  practice  it  is  a  ])hysical  impossibility  for  the  Pn^sident  to 
i>*\iew  the.M*  ca.scvs. 

Lieut.  Col.  KiOBY.  In  practice.  Senator,  as  I  understand  it,  that 
^W)uld  mean  always  the  same  kind  of  n»view  that  we  now  have;  that 
K  it  would  be  done  on  the  advice  of  the  Judge  Advocate  (leneral. 
Senator  Ciiambkrl^mn.  Suivly. 

Lieut.  Col.  Rioby.  As  it  is  in  (treat  Britain;  and  that,  it  M'enis  to 
Mh\  is  the  right  way  to  <lo  it.  In  other  words,  I  think  the  ivview 
>Ii()idd  be  a  careful  legal  review,  and  the  President  advised  in  that 
^vjiv.  leaving  the  Pivsident  in  th(»  last  analysis  free  to  act  on  his  own 
judgment. 

Senator  (^hambkblain.  Still,  the  great  difference  between  the  Brit- 
ish system  as  you  have  narrated  it  and  our  system  is  that  in  (ireat 
Ih'itain  the  jiulge  advcMtate  general  is  comj)letely  dissociated  frorn 
tin*  military  establishment.  He  i>  a  <nvilian,  while  here  your  tribunal 
wouhl  .still  be  within  the  militarv  reginu*. 

Lieut.  Col.  Rkjby.  Well 

Senator  Chambkrlain.  Within  the  military  establishment  ( 
Lieut.  Col.  RioBv.  That  is  in  a  sense  true.  Semitor;  but  not  quite 
in  the  wav  vou   put    it.      It    is  al>o  true,  of  cotirs**,  that    while  the 
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British  judpe  advocate  general  is  a  civilian,  he  reixuls  through  a 
military  officer,  namely,  the  deputy  adjutant  general,  who  ixjviews 
his  work;  so  that  it  is  much  on  the  same  plan  as  ours. 

Senator  (>iiamberi.ain.  But  you  have  stated  that  in  nearly  if  not 
all  the  easels  the  opinion  of  the  judge  advocate  general  is  followed 
l)oth  by  the  deputy  adjutant  general  and  by  the  attorney  geneniL 

Lieut.  Col.  Right.  In  neaiTv  all  cases;  I  think  about  the  same  a> 
with  us.  There  is  no  great  difference  that  I  can  see,  one  way  or  the 
other,  between  the  British  plan  and  our  plan  in  that  I'egard. 

Senator  Chamberlain.  Colonel,  let  us  be  perfectly  frank  alxmt 
it.  The  cases  that  stand  out  in  this  hearing,  so  far  are  those  of 
the  four  young  men  who  were  sentenced  to  be  shot  in  France. 
The  record  that  (Jen.  Crowder  has  made  is  one  of  presenting  a 
solid  military  front  in  the  disposition  of  those  cases.  He  has  s<> 
stated  in  his  letter  to  the  Chief  of  Staff.  A  man  ought  not  to  In- 
influenced  by  that  c(msideratiou.  It  ought  to  be  a  consideration 
fii-st,  of  doing  justice  to  the  young  men,  rather  than  the  presenting' 
of  a  solid  military  front  with  reference  to  the  disposition  of  the 
case.*i. 

Lieut.  Col.  RioiJY.  Senator,  I  can  only  say  that  I  can  not  reail 
that  letter  of  April  5,  11)18,  in  that  way.  My  reading  of  that  letter 
is  that  the  letter  stix>ngly  pointed  to  clemency;  and  my  i-eading  of 
the  Judge  Advocate  General's  memorandum  of  April  IC,  in  whicli 
he  gathered  up  together  the  cases  cited  in  Lieut.  Col.  Clark's  me 
morandum  of  April  10,  and  the  cases  cited,  together  with  the  argu- 
ments in  (jen.  Ansell's  memorandum  of  April  15,  which  were  al! 
])ut  together  and  sent  to  the  (^lief  of  Staff,  is  that  it,  to  my  ininil. 
constitutes  a  very  strong  pi^esentation  of  the  reasons  for  clemency, 
and  points  very  stnmgly  to  clemency.  It  is  veiy  true  that  he  very 
carefully  said  that  he  did  not  want  to  formally  reo^)en  the  case.  Hi* 
was  very  careful  not  to  invite  conflict  with  the  Chief  of  Staff  if  lie 
could  avoid  it;  but  to  1113^  mind  that  memorandum  of  April  10  wa- 
a  very  effective  argument  for  clemency:  and  I  can  not  help  thinkiiiir 
it  had  a  great  deal  to  do  with  the  clemency  ultimately  given  in  thost- 
cases. 

Senator  C^hamreklaix.  That  is  a  diffei-ence  in  the  constructi<m  of 
what  took  place*. 

Lieut.  Col.  RioBY.  Wholly  and  entirely  so. 

Senator  Chamberlain.  I  take  a  different  view  of  it ;  and  it  seem- 
to  me  now,  in  the  light  of  the  history  of  those  cases,  that  a  firm 
recommendation  for  clemency  on  the  part  of  Gen.  Crowder  would 
have  brought  about  the  results  you  seem  to  think  he  wanted. 

Lieut,  (^ol.  RiGBY.  Of  course,  that  is  only  an  opinion  on  the  con 
struction  of  the  papers. 

Senator  Chamberlain.  Yes;  that  is  all.  The  language  speaks  foi 
itself.  But  however  that  may  be,  that  is  the  great  difference  betweei. 
the  British  system  and  the  American  sj^stem.  fhe  appellate  tribnn;i! 
there  is  civilian,  and  it  does  not  interfere  with  the  military  discipliii, 
of  the  Army,  because  it  goes  through  military  channels  in  the  la^t 
analvsis. 

%■'  

Lieut.  Col.  RiGBY.  I  think  it  is  true  that  the  only  substantial  dif 
ference  l>etween  their  plan  and  ours  is  that  their  judge  advocate- 
general  is  a  civilian,  whereas  ours  is  a  military  officer.     The  funr 
tioning  of  the  two  systems  seems  to  be  almost  the"  same. 
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Senator  Chamberlain.  On  the  other  hand,  the  judt^e  advocates  in 
(ireat  Britain  are  appointed,  are  they  not,  by  the  judge  advocate 
fireneral  ? 

Lieut.  (!)ol.  RiOBY.  No,  sir;  they  ai'e  apiK>inted  by  the  commaiuling 
officer,  the  convening  authority,  except  within  the  United  Kingdom, 
where  they  are  appointed  always,  I  think,  by  or  on  the  recommenda- 
tion of  the  judge  advocate  general. 

Senator  Chamberlain.  Certainlv :  and  his  recommendations  usually 
"go"? 

Lieut.  Col.  RiGBY.  I  think  so;  but,  in  practice,  he  asks  the. com- 
manding general,  the  convening  authority,  to  nominate  a  fit  pei'soii 
for  the  appointment. 

Senator  Chamberlain.  Then  there  is  this  further  difference:  Th*» 
judge  advocates  over  there,  while  not  membei-s  of  the  court,  sit  by 
and  advise  the  court  with  i-eference  to  the  admissibility  of  testimony 
and  the  proceedings  to  be  had.  They  do  not  appeal-  in  the  role  of 
j)rosecutors,  do  they  ? 

Lieut.  Col.  RiOBY.  That  is,  sir,  the  great  difference  in  the  organiza- 
tion of  the  court,  and  I  am  frank  to  say  to  you  that  is  a  thing  wherein 
I  think  we  might  well  copy  their  plan. 
Senator  Chamberlain.  I  am  glad  to  know  that. 
Lieut.  Col.  RiGBY.  And  as  I  understand  it,  that  was  what  Gen. 
Crowder  had  in  mind  in  his  recommendation  in  his  letter  of  March  10 
to  the  Secretary  of  War,  where  he  thought  a  general  order  should  be 
issne<l  to  try  out  that  plan  and  see  how  well  it  will  fit  here  in  our 
Arm  v. 

Senator  Chamberlain.  I  am  glad  vou  entertain  that  view,  becaus(^ 
it  does  not  stand  to  reason  that  under  our  system  .a  man  acting  as 
judge  advocate  and  acting  as  prosecutor  can  see  to  it  that  justice  is 
done  to  the  prisoner. 

Lieut.  Col.  RiOBY.  I  very  thoroughly  agi'ee  with  you.  Senator.  It 
seems  to  me  the  only  question  there  is  a  practical  question,  the  work- 
ing out  of  the  plan  in  a  way  most  adaptable  to  our  Army,  and  without 
overloading  the  personnel  of  our  Army  with  lawyers. 

Senator  Chamberlain.  It  does  seem  to  me.  Colonel,  that  there  can 
l>e  no  more  effective  system  for  the  maintenance  of  discipline  in  the 
Army  than  to  see  that  justice  is  done,  both  to  the  enlisted  pei"sonnel 
i'nd  to  the  commissioned  personnel.  Any  system  that  leaves  in  the 
mind  of  the  military  forces  a  feeling  of  injustice,  or  the  possibility  of 
injustice,  will  do  more  to  destroy  morale  than  anything  else. 

Lieut.  Col.  RiGBY.  I  thoroughly  agree  with  you.  Senator,  in  that,  of 
course.  What  I  had  in  mind  was  simply  this,  the  practical  way  of 
doing  it.  Xow,  the  British  during  the  war  worked  out  this  plan  for 
their  •^  court-martial  officers,"  and  found  that  thej'  could  get  along 
with  just  about  two  to  each  division,  provided  that  one  acted  as  staff 
judge  advocate  and  the  other  as  this  additional  member  of  the  field 
courts,  without  being  required  to  be  present  at  all  the  trials.  Xow, 
they  say  that  worked  pretty  well.  On  the  other  hand.  Judge  Cassel 
is  inclined  to  think  that  for  the  permanent  purposes  of  their  army 
there  ought  to  be  a  judge  advocate  who  is  the  legal  adviser  of  the 
court,  and  not  a  member  of  the  court,  but  only  to  be  ])resent  at  the 
trials  of  serious,  difficult,  and  complicated  cases,  outside  of  their 
lareh'  used  general  court.     They  are  going  to  experiment  with  that. 
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Senator.  Now.  of  course,  if  in  the  reorsranization  of  our  Army,  it  is 
to  be  gathered  into  rather  large  aggregations — to  use  a  word  puri)osely 
not  technical — it  may  be  easier  for  one  legal  officer  to  covei-  a  jkkxI 
deal  of  work.  On  the  other  hand,  if  the  Army  were  to  l)e  scattered 
as  it  was  before  the  war,  it  would  l>e  another  proposition  and  another 
problem,  and  for  that  reason  it  seems  to  me,  |)ei*sonally,  that  it  would 
be  wiser  to  try  it  out  in  the  first  ])lace  with  a  general  order,  as  (len. 
C.'rowder  suggested,  which  is  flexible  and  can  be  changed  from  time 
to  time  so  as,  with  experience,  to  finally  whip  it  into  such  form  as 
may  ultimately  seem  l)est ;  and  then,  as  he  suggests,  when  it  has  been 
tried  out  and  we  find  what  is  the  most  practical  way  to  apply  it  in 
our  Armv,  then  embodv  it  in  legislati<m. 

Senator  Chamberlain.  The  danger  alM)ut  that  is  that  the  Judge  Ad- 
vocate (jeneral's  position  is  not  a  permanent  one,  and  neither  is  that  of 
the  Chief  of  Staff,  so  that  the  regulations  are  likely  to  be  changed 
according  to  the  whim  of  the  man  who  happened  to  fill  those  twD 
placets  at  the  time.  That  can  not  be  done  under  a  statute,  but  recom- 
mendations for  a  change  or  modification  of  a  statute  might  be  niadt, 
but  it  would  still  be  up  to  Ccmgress  to  make  it. 

Lieut.  Col.  RiGBY.  That  is  true.  Senator.  Onl}'^  I  can  not  quite  sw 
the  danger  of  the  thing  being  changed  simply  as  a  matter  of  whim. 

Senator  Chamberlain.  I  have  been  connected  with  this  machim^ 
for  10  years,  and  I  find  that  these  whims  are  quite  common  on  thv 
part  of  the  different  heads  of  the  different  bureaus. 

Proceed.     I  did  not  mean  to  interrupt  you  so  much. 

Lieut.  Col.  Rigby.  I  would  like  to  offer  in  evidence  and  put  in  a 
translaticm  of  this  French  presidential  decree  of  September  6,  1014,  t(» 
which  I  referred  yesterday,  establishing  their  '*  special  courts,''  and 
of  the  preamble  to  the  letter  of  Mai-shal  Joffre  of  September  9,  1014. 
promulgating  that  decree. 

Senator  Chamberlain.  We  want  to  have  it  in,  do  we  not? 

Senator  Warren.  Certainly. 

(The  documents  referred  to  are  here  printed,  as  follows:) 

Translation  of  Presidential  1>ecree  of  Sept.  6,  1914,  Kstablishing  '*i>vr 
cfAL  Courts  Martial"  for  the  Period  of  the  War  (pp.  71-72,  "  (tI'ide  Pra- 
tique KTT   SOMMAIRE  liKS,  CONKEILS   DE  (iUERRE  AUX  ArM^ES"). 

Decree  ooncerninj?  the  funotioniiiij:  of  courts-martial  In  the  armies  in  active 
service  ("Conseils  de  Guerre  nux  Arm^s"). 

The  I'resident  of  tlie  French  Repuhlic  upon  tlie  reiwrt  of  tlie  Minister  of 
War  in  view  of  tlie  C<Kle  of  Military  Justice  for  the  Territorial  Armies  and  in 
view  of  Article  3  of  the  law  of  February  'jri,  1875,  concerning  the  nrjr:ini7.Mtiini 
of  public  jMiwers. 

DECREES. 

Article  1.  Provisionally  and  during  the  continuance  of  the  war,  courts-uwr- 
tial  in  the  annios  on  active  service  are  em|K)wered  to  finiction  in  a<i*onlaiur 
with  the  conditions  hereinafter  Indicated  under  the  form  of  "Special  Oairi^ 
Martial  "  to  try  military  jiersons  and  those  assimilated  to  that  status  taken  in 
the  act  of  committing  an  offense  and  also  any  person  following  or  euiployiHl  ii. 
whatever  capacity  with  the  army,  or  permlttwl  to  accompany  it,  ami  nls» 
prisoners  of  war.  Their  accomplices  are  also  eipnilly  subject  to  trial  l)efort' 
the  special  courts-martial. 

Article  2.  Special  c<»urt«-martial  will  be  organlssed  uixwi  the  order  of  ih»» 
geiieral-iu-chief  commanding  tlie  arndes,  at  headquarters  of  an  army,  a  cori»^. 
a  division,  a  brigade,  a  regiment,  or  other  unit  of  not  less  than  a  battullon. 

Article  3.  They  will  be  compo.se<l  of  three  judges  appointed  by  the  com- 
mandant of  the  army,  corps,  division,  brigade,  regiment,  or  other  unit  when' 
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they  are  established.  The  president  should  be,  if  possible,  a  general  officer 
or  field  officer.  The  two  other  Judges  will  be,  when  the  accused  is  an  officer, 
of  rank  at  least  that  of  the  accused :  In  case  of  a  lack  of  sufficient  number  of 
officers  of  that  grade,  one' of  the  two  Judges  may  be  of  the  next  lower  rank. 
If  the  accused  is  a  noncommiasioned  officer,  corporal,  or  soldier,  one  of  the 
Judges  will  be  a  noncommissioned  officer.  The  commanding  officer  will  appoint 
aD  officer  to  act  as  commissaire  du  gouvernement,  and  a  noncommissioned  offi- 
cer as  clerk. 

AsncLx  4.  The  special  courts-martial  will  take  cognizance  of  ''crimes'*  (i.  e. 
not  including  misdemeanors)  punishable  under  the  Code  of  Military  Justice, 
and  also  *'  crimes  "  punishable  under  articles  295  to  304,  309  and  310,  331  to  339, 
434  and  435  of  the  Penal  Code. 

AancuB  5.  The  procedure  before  the  special  courts-martial  will  be  that  indi- 
cated In  ai*ticles  152  to  158  of  the  Code  of  Military  Justice ;  except  that  no  delay 
will  be  imposed  between  the  citation  of  the  accused  and  the  meeting  of  the 
court  The  judgment  will  be  pronounced  by  a  majority  of  two  votes  against 
one. 

AancLE  6.  The  Judgments  of  the  special  courts-martial  will  not  be  subject  to 
recourse  to  revision  nor  to  cassation  (1.  e.  no  appeal  is  to  be  allowed  to  the 
^'Conseil  de* Revision"  nor  to  the  Court  of  Cassation). 

Abticle  7.  The  Minister  of  War  is  charged  with  the  execution  of  this  decree. 

Done  in  Bordeaux,  September  6,  1914. 

R.  PoincabA, 

For  the  President  of  the  Republic. 

The  Minister  of  War, 

A.  Mtt.tjcband. 


TRANSLATioif  OF  Pbeamble  OF  CiscuLAK  Letteb  OF  Mabshal  Joffbe,  No.  4487, 
Septehbeb  9,  1914,  Pbomutxjatino  the  Pbesidential  Decbee  of  Septembkb  6, 
1914,  Establishing  "  Special  Coubts-Mabtial.' 


It 


Subject:    Instructions  for  the  application  of  the  decree  of  September  6,  1914, 
relative  to  special  courts-martiaL 

The  generals  commanding  the  armies  have  several  times  called  to  my  atten- 
tion, in  most  pressing  terms,  the  extreme  difficulty  of  reconciling  the  forms  and 
delays  prescribed  by  the  Code  of  Military  Justice  with  the  imperious  necessi- 
ties of  discipline  and  of  the  maintenance  of  public  order. 

Acting  upon  their  advice,  I  asked  the  Government  to  introduce  into  the  pro- 
cedure of  courts-martial  ('*  consells  de  guerre  ")  in  the  armies  on  active  service 
the  necessary  simplification  by  giving  those  tribunals  a  simpler  composition  and 
a  more  rapid  procedure  and  providing  for  the  possibility  of  their  establishment 
in  every  organization  or  unit  where  It  may  appear  to  be  necessary, 

A  decree  of  September  6,  1914.  adopting  this  point  of  view,  now  authorizes 
the  organization,  provisionally  and  during  the  war,  of  special  courts-martial  in 
the  armies  on  active  service;  the  jurisdiction,  organization,  composition,  and 
procedure  of  which  will  accord  with  the  views  above  set  forth. 

I  have  the  honor  to  send  you  with  the  text  of  the  decree  the  following  in- 
Ftmctions  for  its  application. 

(Here  follow  instructions,  divided  into  four  paragraphs,  under  the  following 
headings,  viz:  Oi^anlzatlon  of  special  courts-martial;  Composition  of  special 
courts-martial;   Jurisdiction  of  special  courts-martial;    Procedure.) 

J.  Joffbe. 

Senator  Chamberlain.  That  decree  was  subsequently  repealed  by 
the  French  Parliament? 

Lieut.  Col.  Right.  Those  courts  were  abolished  in  1&18. 

Senator  Warben.  Those  were  war  measures? 

Lieut  Col.  Right.  Emergency  measures,  so  denominated.  It  sim- 
ply shows  that  an  emergency  court  was  created  during  the  war,  or 
the  early  part  of  the  war.  The  reasons  for  its  creation  are  stated 
in  the  letter  of  Marshal  Joffre. 

Just  a  word  more  on  the  question  of  appeal  in  our  Army.  I  think 
Senator  Chamberlain  asked  me  yesterday  whether  we  have  any  ap- 
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peal.  In  that  sense  we  have  none.  But  I  think  it  is  fair  to  say 
that  I  think  the  review  that  we  do  have  in  the  office  of  the  Judge 
Advocate  General  is  really  at  least  as  careful  an  examination  aS  is 
made  by  most  appellate  courts;  and  that  is  true,  not  only  of  the 
death  cases  and  dismissal  of  officers^  cases,  but  of  all  other  cases. 
The  same  review  precisely,  I  think,  is  had,  at  least  was  had  whUe 
1  was  in  the  penitentiary  section,  of  all  penitentiary  cases.  A  peni- 
tentiary case  has  to  go  through  the  hands  of,  and  the  review  has  to 
be  approved  by,  at  least  six  men  besides  the  Jud^  Advocate^  General 

Senator  Chamberlain.  When  was  that  reviewing  board  estab- 
lished? 

Lieut.  Col.  KiGBT.  The  second  board  referred  to  was  established 
in  November,  1918,  I  think;  but  before  that  those  cases  went  to 
the  first  board  of  review,  so  there  was  no  difference  in  practice.  It 
simply  was  dividing  the  board  of  review,  because  they  were  gettin^r 
behind  with  their  work.  The  practice  was  not  changed  at  that  time 
at  all. 

Senator  Chamberlain.  In  theory  that  was  a  review  without  power 
to  afford  remedy,  without  power  to  reverse,  without  power  to  modify; 
without  any  other  power,  where  the  court  had  jurisdiction  and  the 
proceedings  were  regular,  than  the  power  to  advise  the  commanding 
officer. 

Lieut.  Col.  Rigby.  Of  coui*se,  that  is  like  the  British  system. 
Under  General  Order  No.  7,  which  became  effective  February  1, 
1918,  before  the  approval  becomes  final — and,  therefore,  while  it  is 
possible  to  set  aside  the  whole  proceedings  and  disapprove  them, 
if  there  is  error  in  the  record — in  around  98  per  cent  of  the  cases 
at  least,  where  the  judge  advocate  general  advises  disapproval  or 
modification,  his  advice  is  followed;  so  that,  while  not  formally 
executive  in  its  form,  the  judge  advocate  general's  recommendation 
practically  is  so. 

Senator  Chamberlain.  Can  you  give  the  number  of  cases  which 
were  actually  reviewed  by  the  board,  and  the  number  of  cases  where 
the  judge  advocate  general  advised  a  modification  of  the  sentence 
to  the  commanding  general,  and  the  number  of  cases  where  that 
advice  was  acted  upon  favorably? 

Lieut.  Col.  KiQBY.  I  could  get  and  insert  the  number  of  those,  I 
think.  I  can  not  tell  you  from  memory  the  number  reviewed.  I 
can  state  substantially  the  number  where  reversals  were  recom- 
mended, as  I  remember  it,  up  to  the  1st  of  October  of  last  year. 
During  the  jrear  prior  to  that,  there  were  about  276  sent  back  to 
the  commanding  officers,  and  roughly  250  sent  up  to  the  Secretary  of 
War,  or  possibly  I  have  them  just  turned  around,  vice  versa. 

Senator  Warren.  You  will  get  those  figures? 

Lieut.  Col.  KiGBY.  Yes,  and  put  them  in.  Out  of  all  of  them 
there  were  only  13  where  we  were  not  followed,  6,  I  think,  by  the 
Secretary  of  War,  and  7  by  the  commanding  officers,  or  maybe  that 
is  vice  versa. 

Senator  Chamberlain.  I  would  like  to  have  in  the  record  the  total 
number  of  sentences  and  the  total  number  of  reviews,  the  total  num- 
ber of  cases  where  you  had  made  recommendations  to  the  command- 
ing officer-^ — 

Lieut.  Col.  Rigby.  That  is  other  than  he  approved,  you  mean. 
Senator? 
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Senator  Chambbrlaik.  Yes.  That  would  include  the  total  num- 
ber of  approvals,  the  total  number  of  those  sent  back  to  the  com- 
manding officer  and  the-  total  number  of  cases  where  the  commanding 
officer  followed  your  advice.    Can  not  that  be  put  in  the  record  t 

LieuL  Col.  BiGBY.  I  think  we  can  put  that  in  the  record,  yes,  sir. 

I  can  put  in  a  table  giving  the  figures  from  October  1,  1917,  to 
August  31, 1919,  prepared  by  Col.  Dinsmore. 

I  may  say  that  during  the  first  six  months  of  the  war  no  accurate 
records  were  kept  covermg  these  matters,  so  that  it  is  impossible  to 
give  statistics  for  that  early  period  of  the  war  without  having  an 
examination  made  of  all  the  original  records  for  that  six  months  in 
our  office  and  the  corresponding  records  in  The  Adjutant  General's 
office.    The  table  is  as  follows: 


To  levfewini;  aathority . 
To  War  DepartnMiit.. . . 


Number  of 

cases 
examined 
In  Judti^ 
Advocate 
General's 
Office  dar- 
ing i»erird 
ooveied 
(Oct.1, 
l»l7,to 
Aoc.  31, 
1919). 


I       28,463 


Number  of 

cases  in 
which  rec- 
ommenda- 
tions fur 
modifica- 
tion or  dis- 
approval 
of  sentence 
onlefal 
grounds 
were  made. 


{ 


275 
182 


Recom- 
menda- 
tions 
given 
effect. 


271 
176 


Per  cent 

of  total 

number  of 

rases  in 
whi'jh  rec- 
ommenda- 
tions were 
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98.54 
96.70 


Reoom- 

menda^ 

tions  not 

given 

effect. 


4 
6 


Percent 
of  total 
number 
of  cases 
in  which 
recom- 
menda- 
tions 
were 
made. 


1.46 
3.30 


Per  cent 
of  total 
number 

of 
cases  ex- 
amined. 


0.00014 
.00021 


Then,  continuing  a  little  further  with  my  comparison  of  the  com- 
position of  the  court,  which  was  what  I  started  out  to  make,  I  think 
I  have  told  how  the  judges  of  the  French  court  are  constituted. 
There  is  attached  to  the  court  an  officer  corresponding  somewhat 
roughly  to  our  trial  judge  advocate.  They  call  nim  the  "  commis- 
siare  du  gouvemement." 

Senator  Warren.  You  are  going  back  to  about  where  you  were 
yesterday  ? 

Lieut.  Col.  Right.  Yes.  In  the  territorial  courts,  that  is,  the  courts 
in  use  in  the  armies  not  in  active  service,  the  commissaire  receives 
from  the  reporter  or  rapporteur  the  report  of  the  preliminary  in- 
vestigation. He  advises  the  commanding  general  whether  the  case 
should  be  referred  for  trial.    If  it  is  referred  for  trial  he  acts  as  the 

Erosecutor  before  the  court  and  also  as  the  legal  adviser  to  the  court. 
[e  is  supposed  to  be  the  minister  of  justice — or  to  represent  the 
minister  of  justice — ^before  the  court.  The  commissaire  du  gouverne- 
ment  is  an  officer  in  the  army,  and  the  only  requirement  is  that  he  be 
an  officer  of  field  rank  and  be  at  least  25  years  of  age. 

Senator  Warren.  Their  field  rank  is  relatively  abou(  the  same  as 
ours? 

Lieut.  Col.  RiOBY.  The  same  as  ours— colonel,  lieutenant  coloneL 
commandant,  who  is  the  same  as  major.  There  is  no  requirement 
that  he  be  a  lawyer.  In  practice  he  sometimes  is,  and  he  sometimes 
is  not,  a  lawyer.  As  it  happened  last  May  when  I  had  occasion  to 
look  it  up  in  Paris — six  courts  were  running  in  Paris,  with  six  com- 
missaires  du  gouvemement,  and  exactly  half  those  men  were  law- 
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yers  and  the  other  half  were  not  men  of  legal  training — three  law- 
yers and  three  who  were  not  lawyers.  I  was  told  an  effort  had  been 
made  during  the  war  to  get  lawyers  so  far  as  possible  for  those  posi- 
tions. But  it  had  not  always  been  possible  to  do  it.  Before  the  war 
it  was  almost  always  a  regular  army  officer  who  did  the  work.  The 
position  carries  with  it  the  same  double  responsibility  as  that  of  our 
judge  advocate  does;  that  is,  he  is  both  prosecutor  and  adviser  to 
the  court. 

It  might  be  well  to  say  there,  in  connection  with  the  method  of 
trial,  of  course  the  French  procedure  is  a  great  deal  more  rapid 
than  ours.  It  can  be  so,  because  they  have  the  preliminary  investiga- 
tion conducted,  where  there  is  one — ^and  there  always  must  be  one 
in  the  territorial  armies,  although  not  always  when  in  active 
service — by  this  officer,  the  rapporteur,  who  investigates  the  charges, 
questions  the  accused,  and  makes  a  report  of  the  testimony  of  each 
witness;  and  the  court  at  the  trial  sits  rather  in  the  position  of  an 
American  equity  judge  or  chancellor  hearing  a  case  on  objections  to 
a  master's  report,  than  like  our  couit.  In  other  words,  their  court 
does  not  sit  primarily  to  listen  to  witnesses  and  get  at  the  facts— 
that  is  supposed  to  have  been  done  by  the  rapporteur — but  sits  pri- 
marily for  the  purpose  of  applying  the  law  to  the  facts  which  the 
rapporteur  has  gathered  up.  Some  witnesses  may  be  called,  but 
usually  not  nearly  all  of  them ;  and  they  may  go  ahead  without  even 
a  single  witness  in  court.  If  the  commissaire  has  called  a  witness  or 
two  witnesses  and  they  are  not  there  for  any  reason,  the  court  may 
direct  adjournment  until  they  can  come;  or  the  president  of  the 
court  may  direct  that  their  evidence  as  contained  in  the  rapporteur's 
report  be  read ;  and  they  may  even  go  so  far,  as  I  was  tola  by  two 
of  the  commissaires  du  gouvernement,  whom  I  really  cross-examined 
on  that  question,  that  they  can  try  a  man  and  even  condemn  him  to 
death  without  even  a  single  witness  appearing  in  open  court  against 
him,  by  simply  reading  to  the  court  the  testimony  that  was  taken  by 
the  rapporteur. 

Senator  Chamberlain.  You  would  not  advocate  such  a  system  ? 

Lieut.  Col.  RiGBY.  I  certainly  would  not,  sir.  I  am  simply  giving 
you  a  comparative  view,  as  I  got  it,  of  the  French  method  of  trial. 
Of  course,  their  belief  is  that  the  men  are  wholly  protected  by.  their 
method  or  investigation  by  the  rapporteur.  They  have  the  plan  of 
what  they  call  "  confrontation  of  witnesses  "  in  the  course  of  that 
preliminary  investigation.  The  accused  is  permitted  to  have  counsel 
at  the  preliminary  investigation. 

Senator  Chamberlain.  Before  the  charge  is  preferred? 

Lieut.  Col.  RiGBY.  Before  the  charge  is  referred  to  the  court  for 
trial.  When  it  is  first  preferred,  the  commanding  general,  if  he 
thinks  it  is  worth  investigating,  refers  it  to  this  rapporteur  to  in- 
vestigate, and  the  rapporteur  nnist  give  the  accused  an  opportunity 
to  have  counsel  present  at  the  last  hearing,  and  the  first  hearinc:. 
He  may  see  him  m  between  times,  without  the  counsel.  If  he  fiuiV 
a  witness  who  contradicts  the  statements  of  the  accused,  he  must  con- 
front the  accused  with  the  witness,  and  they  thresh  it  all  out  in  that 
way;  so  that,  as  I  said,  the  nearest  analogy  that  we  have,  that  I  know 
of,  is  the  hearing  before  a  master  in  chancery,  and  then  the  trial  in 
court  on  objections  to  the  master's  report — ^assuming  that  the  chan 
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cellor  had  power  to  call  witnesses  if  he  chose  to  in  his  discretion — 
and  you  have  pretty  nearly  a  picture  of  the  French  trial. 

In  the  Belgian  Anny  they  have  a  court  composed  of  five  judges. 
They  call  it  the  "  conseil  de  guerre,"  the  same  term  the  French  use. 
They  have  but  the  one  court.  That  court  is  composed  of  one  civilian, 
and  four  military  officers. 

Senator  Chamberlain.  What  is  the  function  of  the  civilian? 

Lieut.  Col.  RioBY.  He  is  president  of  the  court.  He  is  appointed 
by  the  king  for  three  years.  He  -must  be  a  doctor  of  laws.  He  must 
have  had  at  least  10  years'  experience  as  a  judge  of  a  civilian  court, 
in  order  to  be  eligible. 

Senator  Chamberlain.  He  sits  in  the  trial  and  participates  in  the 
sentence  ? 

Lieut.  Col.  RiGBT.  Yes,  sir;  he  is  president  of  the  court,  and  he 
occupies  a  very  important  position.  He  is  the  permanent  member 
of  the  court.  The  military  members,  four  officers,  are  appointed  by 
roster  for  periods  of  one  month.  At  the  end  of  every  month  there  is 
a  change,  the  theory  being  apparently  that  the  military  officers 
should  be  kept  in  close  touch  with  the  army  itself.  The  permanent 
civilian  judge  sits  there  to  get  the  legal  element  into  the  court.  They 
do  not  have  any  nonconrnriissioned  officers  nor  any  enlisted  men  on 
the  court.  They  have  four  officers  temporarily  appointed,  and  the 
one  president,  a  permanent  civilian  judge,  who  sits  in  his  robe  of 
office,  in  the  way  they  do  over  there,  formally ;  and  there  is  a  great 
deal  of  formalitv  about  the  Belgian  court.  The  one  in  Brussels  sits 
in  the  Palace  of  Justice,  in  as  fine  a  courtroom  as  perhaps  there  is 
anywhere,  and  there  is  a  great  deal  of  formality  about  it  all. 

Then,  corresponding  to  our  trial  judge  advocate,  they  have  what 
they  call  the  "  auditeur  militaire."  He  again  has  the  double  func- 
tion of  adviser  to  the  court  and  of  prosecutor. 

Senator  Chamberi.ain.  Is  he  a  civilian? 

Lieut.  Col.  Rigby.  He  is  a  civilian,  and  is  appointed  by  the  king 
for  three  years,  and  must  be  a  lawyer.  He  occupies  a  really  more 
powerful  position  than  that  of  the  French  commissaire  du  gou- 
vemement,  because  he  is  also  the  chairman  of  what  they  call  the 
"judiciary  commission"  which  makes  the  preliminary  investiga- 
tion. This  preliminary  investigation  is  always  made  by  this  judi- 
ciary commission  composed  of  three  men. 

Senator  Chamberlain.  Does  that  court  have  to  do  only  with  com- 
missioned officers? 

Lieut.  Col.  RiGBT.  The  trial  court,  the  conseil  de  guerre? 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  RiGBT.  It  tries  everything. 

Senator  Chamberlain.  Of  course  their  army  is  smaller  and  their 
territory  is  much  smaller  than  ours. 

Lieut.  Col.  RiOBT.  Yes. 

Now,  I  was  just  going  to  add  that  their  preliminary  examination 
is  by  the  judiciary  commission  of  three  members,  composed  of  this 
same  civilian  "  auditeur  militaire,"  with  two  officers  of  the  army  to 
assist  him;  and  of  course  he  is  in  an  advantageous  position  if  the 
case  is  referred  to  trial  and  he  appears  as  prosecutor  at  the  trial. 

Summing  those  up  and  comparing  them  with  what  to  my  mind 
are  the  outstanding  features  of  Senate  bill  64: 
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In  the  first  place  as  to  the  position  of  the  judge  advocate:  Senate 
bill  64  provides  that  the  judge  advocate  shall  organize  the  court. 
He  really  is  to  appoint  the  court  from  the  panel.  I  do  not  find  anv 
such  power  given  to  any  coiresponding  officer,  or  to  any  legal  otf- 
cer,  in  either  of  the  other  systems  that  I  mentioned ;  nor,  I  may  say, 
in  any  other  system  of  which  I  have  knowledge.  I  have  some  knowl- 
edge of  the  Italian,  the  Swiss,  the  Netherlands,  the  Norwegian,  and 
the  Swedish  systems,  and  there  is  no  such  power  in  any  of  those 
systems  given  to  any  legal  officer  or  to  any  subordinate  officer,  by 
which  I  mean  staff  officer  suboi-dinate  to  the  appointing  authority. 

Then,  second,  as  to  the  provision  of  Senate  bill  B4,  that  the  rulinjr^ 
of  the  judge  advocate  as  to  matters  of  law  shall  govern  the  court. 
There  is  no  such  power  as  that  in  the  corresponding  legal  officer 
either  in  Great  Britain,  France,  or  Belgium,  or  in  anv  that  I  know 
of. 

Senator  Chamberi^mn.  In  effect  it  is  the  same,  though,  accordintr 
to  your  testimony  of  yesterday.  The  judge  advocate  of  the  court 
of  Great  Britain  advises  the  court  as  to  the  law  and  eventually  ?ui>\«i 
up  the  e^adence,  and  if  the  court  departs  from  his  view  of  the  law 
it  does  it  at  its  peril,  and  only  departs  from  it  in  cases  of  emergency. 

Lieut.  Col.  Right.  At  their  peril  is  putting  it  a  little  more  strongly 
than  the  wording  of  section  103  (F)  of  their  rules  of  procedure 
wafrnnts;  but  that  is,  in  effect,  not  far  from  true.  To  mv  mind 
this  is  the  vital  difference;  that,  after  all,  the  power  of  clecision 
in  all  of  those  systems  is  left  with  the  court. 

Senator  Chamberlain.  Yes:  that  is  true.  Colonel,  but  here  in  the 
Federal  court,  where  the  judge  has  the  power  to  comment  both  on 
the  law  and  the  evidence,  if  the  jury  does  not  follow  his  view  the 
court  can  set  aside  the  verdict. 

Lieut.  Col.  RiGBY.  To  my  mind  the  difference  is  largeh'  that,  to 
come  to  the  civilian  courts,  between  the  Federal  courts  of  which  you 
speak,  and  the  courts  of  some  States,  for  instance,  of  Illinois,  where 
by  statute  the  jury  in  criminal  cases  are  made  the  judges  of  the  law 
as  well  as  of  the  facts,  and  where  the  court,  in  instructing  them  has 
to  say  to  them,  "  Gentlemen,  I  have  told  you  my  view  of  the  law, 
but  you  have  the  right,  if  you  see  fit,  to  (lisregard  my  view,"  and 
once  in  a  while  the  jury  wilt  do  that. 

Senator  Chamberlain.  That  is  practically  the  way  it  is  in  the 
British  court,  and  if  the  court  disregards  the  instructions  or  the 
views  of  the  judge  advocate  over  there  they  are  held  in  frequent 
cases  in  damages. 

Lieut.  Col.  RiGBT.  No ;  but,  to  put  it  accurately,  as  I  remember,  if 
a  damage  suit  is  brought,  and  they  are  able  to  diow  in  defense  that 
they  acted  in  reliance  on  the  ad^dce  of  the  judge  advocate,  that  is  a 
substantial  defense.  If  they  are  not  able  to  show  that,  then  it  is 
neither  one  thing  nor  the  other ;  it  is  open  for  the  plaintiff  to  prove 
his  case  if  he  can. 

But  that  is,  as  I  view  it,  the  vital  difference  on  that  between  Senat<^ 
bill  64  and  all  of  those  other  systems,  for  those  systems  all  provide 
that  the  legal  officer  attached  to  the  court  is  merely  an  adviser,  how- 
ever much  the  court  may  in  practice  be  expected  to  follow  his  advice. 
The  court  have  the  power  to  judge  for  themselves — ^to  accept  or 
reject  his  advice — whereas  Senate  bill  64  makes  them  bound  by  his 
directions. 
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Then,  third,  Senate  bill  64  provides  that  the  judge  advocate  of 
the  court,  the  trial  judge  advocate,  shall  have  the  power  to  approve 
in  whole  or  in  part  the  findings  oi  the  court;  and  that  carries  with 
it,  I  think  necessarily,  the  correlative  power  to  disapprove  the  find- 
ings of  the  court  In  other  words,  the  judge  advocate  is  to  become 
really  the  reviewing  authority  for  the  court;  and  is  not  to  be  limited 
to  reviewing  matters  of  law,  but  may  review  questions  of  fact,  and 
may  really  substitute  his  opinion  for  that  of  the  court,  so  that  in 
effect  the  court  become  simply  advisers  to  the  judge  advocate.  Now, 
I  do  not  find  any  such  power  given  to  any  legal  officer  in  any  of  the 
other  systems  which  I  have  examined  or  of  which  I  have  any  knowl- 
edge whatever. 

Then,  fourth.  Senate  bill  64  further  provides  that  the  court  shall 
not  impose  sentence  in  any  case  where  there  is  a  judge  advocate — that 
is,  the  special  court  or  the  general  court — ^but  that  the  sentence  shall 
be  imposed  by  the  judge  advocate.  That,  again,  is  not  provided  in 
any  of  the  svstems  of  those  other  armies,  nor  in  any  system  of  which 
I  have  any  knowledge ;  and  I  may  say  that,  so  far  as  I  gather  views 
and  opinions,  that  would  seem  to  oe  opposed  to  the  general  current  of 
opinion,  even  among  those  who  believe  that  the  question  of  the  guilt 
or  innocence  of  the  accused  is  to  be  judged  as  a  question  of  law,  or 
even  pure  law,  or  by  lawyers.  Most  men  with  whom  I  have  talked — 
even  those  who  hold  those  views — seem  to  think  that  even  then  the 
quantum  of  the  sentence  is  the  thing  to  be  determined,  if  any  part 
of  it  is  to  be  determined  at  all,  by  the  military  men,  because  the 
quantum  of  the  punishment  is  a  matter  directly  ajffecting  discipline 
and  of  which  the  military  men — if  they  are  to  be  allowed  to  judge  of 
anything  at  all — ^are  in  the  best  position  to  judge.  At  any  rate,  there 
is  nothing  corresponding  to  that  provision  in  any  of  the  other  systems. 
It  seems  to  be  an  entirely  new  plan  proposed  in  this  bill. 

Then,  fifth,  the  power  given  by  Senate  bill  64  to  the  judge  advocate, 
the  trial  judge  advocate  of  the  court,  to  suspend  the  sentence  which 
he  has  impo^d  and  to  suspend  it  either  in  whole  or  in  part,  except,  I 
think,  in  death  sentences  or  in  sentences  of  dismissal  of  an  officer,  is 
different  from  anything  in  any  of  the  other  systems  or  in  any  system 
of  which  I  have  kowledge.  No  such  power  is  given  to  a  legal  officer 
or  adviser  of  the  court  or  to  any  staff  officer  or  legal  officer  in  any 
system  with  which  I  am  familiar  to  thus  suspend  the  sentence  of  the 
court. 

As  I  look  at  it,  Senate  bill  64  would  make  the  proposed  judge  advo- 
cate really  an  autocrat.  The  court  become  simply  the  advisers  to  him ; 
and  there  is  no  authority  above  him  that  can  m  any  way  affect  his 
decisions.  There  is  no  power  of  review  in  the  commanding  officer, 
or  the  commanding  general,  or  in  any  other  military'  authority,  even 
in  the  President;  and  the  power  of  review  given,  in  the  case  of  special 
courts,  to  the  judge  advocate — ^the  staff  judge  advocate— and  in  the 
case  of  general  courts  to  the  military  court  of  appeals  is  stated  in 
articles  39  and  52  to  be  a  review  on  questions  of  law  only.  If  that 
be  the  case,  and  if  article  52  is  to  be  construed  in  that  way,  then  the 
trial  judge  advocate  becomes  really  the  sole  arbiter  of  questions  of 
fact  He  really  tries  the  case,  and  becomes  the  officer  responsible, 
so  far  as  discipline  is  enforced  through  the  courts,  for  the  discipline 
of  the  command,  and  subject  to  no  higfaw  authority  whatever.   There 
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language  used  in  article  52,  in  the  latter  part  of  it,  providing 
court  of  military  appeals'  power  [reading]  : 

To  disapprove  a  finding  of  guilty  and  approve  only  so  much  of  a  finding  of 
guilty  of  a  particular  offense  as  Involves  a  finding  of  guilty  of  a  lesser  indaded 
offense. 

To  disapprove  the  whole  or  any  part  of  a  sentence. 

Some  provisions  here  that,  in  practically  carrying  them  out,  would 
almost  require  the  consideration  of  questions  or  errors  of  fact.  But 
I  am  assuming  that  the  intent  of  the  proposed  bill  is  to  provide  for 
a  review  of  errors  of  law  only;  and  that,  if  there  is  any  question 
about  that,  the  bill  could  be  amended  to  make  that  clear. 

To  sum  it  all  up,  I  do  not  find  any  oflSicer  in  any  foreign  system 
given  any  such  broad  powers  as  are  proposed  for  this  trial  judge 
advocate. 

Senator  Warren.  You  give  your  opinion  that  this  proposed  sys- 
tem is  better  than  or  not  as  good  as  those  of  the  countries  with  which 
you  have  compared  it,  do  you? 

Lieut.  Col.  KiGBY.  Why,  for  whatever  my  opinion  may  be  worth, 
as  a  result  of  my  examination  of  this  bill  and  of  my  investigations  of 
the  other  systems,  it  seems  to  me  that  the  proposed  system  is  not 
nearly  as  good  as  those  of  the  other  armies  or  as  our  own. 

It  seems  to  me,  to  begin  with,  that  it  is  wholly  experimental,  and 
is  going  very  far  in  the  way  of  experiment,  and  with  a  very  im- 
portant subject,  in  taking  away  the  control  of  the  courts-martial 
from  the  commanding  officer  and  placing  them  absolutely  in  the 
power — and  the  autocratic  power,  really — of  a  civilian;  because,  in 
effect,  that  is  what  is  done.  The  trial  judge  advocate  is  to  be  a 
member  of  the  Judge  Advocate  General's  Department,  if  available, 
or  otherwise  to  be  a  man  recommended  by  the  Judge  Advocate  General 
because  of  legal  (]ualifications,  not  required  necessarily  to  have  had 
any  military  training  or  any  special  military  qualifications,  and  is 
to  be,  really,  a  civilian,  although  wearing  a  uniform;  and  he  is  a 
subordinate  officer. 

Take,  for  instance,  if  the  American  Army  should  find  itself  some 
time  in  the  position  of  the  British  during  the  retreat  from  Mons, 
and  if  it  became  necessary  to  try  a  man  for  desertion  in  the  face 
of  the  enemy,  like  that  man  was  tried  by  the  British  in  the  case 
in  which  the  transcript  of  the  trial  was  introduced  here  yesterday. 
The  responsibility  for  determining  whether  it  was  necessary  to  shoot 
that  man  instantly  for  the  purposes  of  discipline,  or  whether  he 
should  be  allowed  to  go,  would  be  in  the  hands  of  this  civilian, 
instead  of  in  the  hands  of  the  commander  of  the  division  or  of  the 
Commander  in  Chief  of  the  Army ;  and  no  matter  how  important  it 
appeared  to  the  general  commanding  that  a  guilty  man  should  be 
punished,  and  punished  promptly,  if  the  judge  advocate  did  not 
coincide  with  that  view,  the  ludge  advocate's  view  would  be  the 
determining  factor;  he  would  have  to  take  the  responsibility  of 
determining  what  punishment  should  be  used  in  enforcing  discipline 
in  the  Army,  even  under  the  most  strenuous  circumstances.  It  seems 
to  me  that  it  is  certainly  dangerous,  without  the  experience  of  any 
other  army  anywhere  in  the  world  to  guide  us,  to  go  so  far  as  that 
in  taking  that  power  away  from  the  responsible  commanding  officers 
and  putting  it  into  the  hands  of  a  junior,  who  is  purely  a  legal 
officer,  practically  a  civilian. 
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Now,  sixth,  as  to  the  provision  in  the  same  section  of  Senate 
bill  64  that  noncommissioned  officers  and  privates  shall  sit  on  the 
court.  I  may  say  that  I  do  not  suppose  from  reading  this  bill  that 
it  was  really  contemplated  that  more  than  three  enlisted  men,  pri- 
vates or  noncommissioned  officers,  should  sit  on  the  general  court, 
or  more  than  one  on  the  special  court;  and  yet,  really, 4is  I  read  the 
language  of  the  bill,  there  is  nothing  to  prevent  the  trial  judge 
advocate,  if  he  saw  fit  to  do  so,  in  organizing  the  court,  from  putting 
eight  privates  on  the  general  court,  and  three  privates  on  the  specisu 
court,  or  any  number  of  privates  or  noncommissioned  officers,  at  all. 
In  other  words,  it  is  wholly  in  his  discretion ;  except  that  he  can  not 
put  more  than  five  officers  on  the  general  court,  or  more  than  two 
officers  on  the  special  court  except  where  the  accused  is  an  officer* 
Article  4  makes  soldiers  equally  competent  with  officers  to  sit  on  the 
court.  And  while  article  5  provides  that  three  members  of  the  court 
shall  be  privates  in  the  case  of  the  trial  of  a  private,  and  three  of 
them  noncommissioned  officers  in  the  case  of  the  trial  of  a  noncom- 
missioned officer,  there  is  nothing  there  to  say  that  there  shall  not  be 
more  than  three  privates  or  noncommissioned  officers  on  the  court  ii^ 
any  case. 

Senator  Wakhen.  You  take  the  ground  that  while  it  restricts  the 
number  of  commissioned  officers,  it  does  not  restrict  the  number  of 
privates  and  noncommissioned  officers  ? 

Lieut.  Col.  RiGBT.  That  is  the  way  I  read  it.  I  do  not  suppose 
that  was  the  intention  in  drafting  the  bill.  Senator.  The  context 
does  not  seem  to  imply  that. 

Senator  Warken.  It  had  not  occurred  to  me  in  reading  it. 

Lieut.  Col.  RiGBT.  I  think  it  would  bear  that  construction.  I  do 
not  think  there  is  anything  to  prevent  the  trial  judge  advocate,  if 
he  wanted  to  so  constitute  the  court,  from  doing  it.  For  instance, 
he  might  choose  eight  privates  to  try  their  captain. 

Senator  Chamberlain.  That  is  article  52? 

Lieut.  CoL  Rigbt.  No,  sir;  articles  4,  5,  and  6,  Senator.  But 
in  any  event  it  provides  for  thi'ee  privates  for  the  trial  of  a  private  in 
a  general  court;  and  I  do  not  find  any  such  provision,  either  in  the 
French  or  the  Belgian  or  the  British  systems. 

Senator  Chabcberlain.  You  mean  such  an  exact  provision  ?  They 
do  have  enlisted  men  on  some  of  these  courts? 

Lieut.  Col.  Rigbt.  I  was  speaking  of  a  private  soldier.  There  is 
no  provision  for  a  private  soldier  on  the  British,  Belgian,  or  French 
courts;  and  there  is  no  provision  for  a  nonconunissioned  officer  on  the 
Belgian  or  the  British  courts.  There  is  a  provision  for  one  noncom- 
missioned officer  in  the  French  court,  but  only  one,  and  as  I  said 
yesterday,  the  trend  of  opinion  seems  to  be  against  increasing  the 
number,  while  they  do  think  favorably  of  their  present  plan  of 
having  one  noncommissioned  officer  on  the  court  in  France.  But 
he  is  usually,  in  practice,  of  the  highest  noncommissioned  grade. 

And  just  in  passmg  for  a  moment,  I  might  say  that  you  will  find 
in  Gen.  Childs's  statement,  which  I  have  put  in,  of  JSngland,  his 
opinion  as  to  having  private  soldiers  or  noncommissioned  officers  on 
the  courts;  he  is  against  it  for  the  English  Army.  I  may  add  that 
I  meant  to  say  yesterday  in  my  testimony — ^I  have  never  read  the 
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statutes  myself,  but  I  have  a  compilation  made  by  one  of  our  officers 
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in  France — that  during  the  French  Revolution  the^  did  experiment 
with  having  private  soldiers  on  the  courts.  They  institutea  a  court 
which  was  practically  a  jury;  but  Napoleon  I,  as  soon  as  he  came 
into  power,  abolished  it.  Now,  further  than  that,  I  do  not  know 
about  that  experiment,  nor  just  why  Napoleon  abolished  it:  but  he 
apparently  i\d^  as  soon  as  he  gained  control  of  the  army. 

Senator  Warren.  Is  there  a  record  showing  that  it  was  ever 
attempted  in  this  country,  or  in  any  of  the  others  that  you  know  of. 
except  as  you  have  related  ? 

Lieut.  Col.  RiGBY.  Yes,  Senator,  I  have  a  list  of  some  of  the  other 
countries.  In  Holland  they  do  not  do  it.  They  have  one  civilian  and 
four  officers  on  their  courtj  very  much  like  Belgium.  In  Switzerland 
they  do  have  a  court  of  seven  members,  all  of  them  appointed  for 
three  years  by  the  Federal  Council.  One  of  those  men  is  a  lawyer, 
a  member  of  the  Judicial  Section  of  the  General  Staff,  which  cor- 
responds pretty  closely  to  our  Judge  Advocate  General's  department. 
He  is  the  president  and  must  be  an  officer  of  field  rank.  Three  other 
members  of  the  court  are  officers;  and  the  other  three  are  either  non- 
commissioned officers  or  privates.  That  was  introduced  by  the  law 
of  1889  into  the  Swiss  system.  I  think  it  would  be  very  interesting 
to  know  how  that  worked  out,  through  their  long  mobilization  dur- 
ing the  war.  I  was  unable  to  get  to  Switzerland ;  and  I  do  not  knov 
anything  about  it ;  and  only  Know  from  reading  their  laws  that 
Switzerland  has  experimented,  during  the  last  century,  a  great  deal 
with  her  courts.  They  tried  at  one  time  in  1851  a  jury  of  eight  jurors 
with  three  judges;  and  they  have  made,  during  the  last  century, 
quite  a  number  of  changes.  They  never  seem  to  get  anything  to 
satisfy  them ;  and  how  it  worked,  I  do  riot  know. 

Senator  Warren.  In  the  meantime,  they  have  not  been  in  actual 
war. 

Lieut.  Col.  RiGBY.  They  have  never  been  in  actual  war  during  the 
century,  that  I  know  of.  Senator;  and  the  great  difference  between 
their  plan,  you  see,  and  the  plan  proposed  in  Senate  bill  64,  is  that 
their  judges  of  that  court  are  all  appointed  for  three  years,  and  are 
appointed  by  the  Federal  Council  of  the  Republic 

Now,  I  can  imderstand,  as  it  seems  to  me,  that  you  can  pick  out 
three  men  from  the  enlisted  ranks,  experienced  noncomnoJssioned 
officers,  or  perhaps  an  experienced  private,  and  make  him  a  per- 
manent judge,  appoint  him  for  three  years,  and  give  him  a  feeling 
of  responsibility,  practically  such  as  an  officer  has.  You  separate 
him  in  that  way  irom  the  ordinary  body  of  the  enlisted  personnel. 
It  is  not,  as  it  seems  to  me,  quite  the  same  as  temporarily  taking  a 
soldier  who  may  to-morrow  go  back  among  his  t«it  mates,  and  be 
ostracized  perhaps  if  he  has  voted  in  an  unpopular  way  on  the  court 
to  which  he  was  temporarily  assigned.  I  think  the  Swiss  court  really 
has,  in  that,  a  very  different  factor  introduced;  but,  as  I  say,  X  do 
not  know  how  it  works. 

Senator  Warren.  From  all  that,  I  understand  that  you  do  not 
recommend  the  use  of  privates  and  noncommissioned  officers  in 
courts-martial  ? 

Lieut.  Col.  RiGBY.  No,  sir;  I  see  no  reason  for  doing  so,  from  what 
I  know.  And  from  what  I  have  heard  during  my  service,  I  have 
not  got  the  impression  that  there  is  any  great  demand  for  it  in  our 
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Now,  sixth,  as  to  the  provision  in  the  same  section  of  Senate 
bill  64  that  noncommissioned  officers  and  privates  shall  sit  on  the 
court.  I  may  say  that  I  do  not  suppose  from  reading  this  bill  that 
it  was  really  contemplated  that  more  than  three  enlisted  men,  pri- 
vates or  nonccmmiissioned  officers,  should  sit  on  the  general  couit, 
or  more  than  one  on  the  special  court ;  and  yet,  i-eally,  ^s  I  read  the 
language  of  the  bill,  there  is  nothing  to  prevent  the  trial  judge 
advocate,  if  he  saw  fit  to  do  so,  in  organizing  the  court,  from  putting 
eight  privates  on  the  general  court,  and  three  privates  on  the  special 
court,  or  any  number  of  privates  or  nonconmussioned  officers,  at  all. 
In  other  words,  it  is  wholly  in  his  discretion ;  except  that  he  can  not 
put  more  than  five  officers  on  the  general  court,  or  more  than  two 
officers  on  the  special  court  except  where  the  accused  is  an  officer. 
Article  4  makes  soldiers  equally  competent  with  officers  to  sit  on  the 
court.  And  while  article  5  provides  that  three  membera  of  the  court 
shall  be  privates  in  the  case  of  the  trial  of  a  private^  and  thi*ee  of 
them  noncommissioned  officers  in  the  case  of  the  trial  of  a  noncom- 
missioned officer,  there  is  nothing  there  to  say  that  there  shall  not  be 
more  than  three  privates  or  noncommissioned  officers  on  the  court  in» 
any  case. 

Senator  Warren.  You  take  the  ground  that  while  it  restricts  the 
miml)er  of  commissioned  officers,  it  does  not  restrict  the  number  of 
privates  and  noncommissioned  officers? 

Lieut.  Col.  RiGBT.  That  is  the  way  I  read  it.  I  do  not  suppose 
that  was  the  intention  in  drafting  the  bill.  Senator.  The  context 
does  not  seem  to  imply  that. 

Senator  Warren.  It  had  not  occurred  to  me  in  reading  it. 

Lieut.  Col.  RiGBY.  I  think  it  would  bear  that  construction.  I  do 
not  think  there  is  anything  to  prevent  the  trial  judge  advocate,  if 
he  wante<l  to  so  constitute  the  court,  from  doing  it.  F^or  instance, 
he  might  choose  eight  privates  to  try  their  captain. 

Senator  Chamberlain.  That  is  article  52? 

Lieut.  Col.  RiGBT.  No,  sir;  articles  4,  5,  and  6,  Senator.  But 
in  any  event  it  provides  for  thi'ee  privates  for  the  trial  of  a  private  in 
a  general  court;  and  I  do  not  find  any  such  provision,  either  in  the 
French  or  the  Belgian  or  the  British  systems. 

Senator  C'hamberlain.  You  mean  such  an  exact  provision  ?  They 
do  have  enli>:ted  men  on  stmie  of  these  courts  J 

Lieut.  Col.  RiGBT.  I  was  speaking  of  a  private  sohlier.  Thon»  is 
no  provision  for  a  private  soldier  on  tlie  British,  Belgian,  or  French 
courts:  and  there  is  no  provision  for  a  noncommissioned  officer  on  the 
Belgian  or  the  British  courts.  There  is  a  provision  for  one  noncom- 
missioned officer  in  the  French  court,  but  only  one,  and  as  I  said 
yesterday,  the  trend  of  opinion  seems  to  be  amiinst  increasing  the 
number,  while  they  do  think  favorably  of  their  present  plan  of 
having  one  nonconunissioned  officer  on  tlie  court  in  France.     But 


opinion  as  to  having  private  sohliei*s  or  noncommissioned  officers  on 
the  courts;  he  is  against  it  for  the  English  Army.  I  may  add  that 
I  meant  to  say  yesterday  in  my  testimony — I  have  never  i*ead  the 
statutes  myself,  but  I  have  a  compilation  made  by  one  of  our  officei*s 
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in  France — that  during  the  French  Revolution  the^  did  experiment 
with  having  private  soldiers  on  the  courts.  They  institutea  a  court 
which  was  practically  a  jurv;  but  Napoleon  I,  as  soon  as  he  came 
into  power,  abolished  it.  Now,  further  than  that,  I  do  not  know 
about  that  experiment,  nor  just  why  Napoleon  abolished  it;  but  he 
apparently  did,  as  soon  as  he  gained  control  of  the  army. 

Senator  Warhen.  Is  there  a  record  showing  that  it  was  ever 
attempted  in  this  country,  or  in  any  of  the  others  that  you  know  of. 
except  as  you  have  related! 

Lieut.  Col.  RioBY.  Yes,  Senator,  I  have  a  list  of  some  of  the  other 
countries.  In  Holland  they  do  not  do  it.  They  have  one  civilian  and 
four  officers  on  their  court,  very  much  like  Belgium.  In  Switzerland 
they  do  have  a  court  of  seven  members,  all  of  them  appointed  for 
three  years  by  the  Federal  Council.  One  of  those  men  is  a  lawyer, 
a  member  of  the  Judicial  Section  of  the  General  Staff,  which  cor- 
responds pretty  closely  to  our  Judge  Advocate  General's  department 
He  is  the  president  and  must  be  an  officer  of  field  rank.  Three  other 
members  of  the  court  are  officers;  and  the  other  three  are  either  non- 
commissioned officers  or  privates.  That  was  introduced  by  the  law 
of  1889  into  the  Swiss  system.  I  think  it  would  be  very  interesting 
to  know  how  that  worked  out,  through  their  long  mobilization  dur- 
ing the  war.  I  was  unable  to  get  to  Switzerland ;  and  I  do  not  know 
anything  about  it ;  and  only  Know  from  reading  their  laws  that 
Switzerland  has  experimented,  during  the  last  century,  a  great  deal 
with  her  courts.  They  tried  at  one  time  in  1851  a  jury  of  eight  jurors 
with  three  judges;  and  they  have  made,  during  the  last  century, 
quite  a  number  of  changes.  They  never  seem  to  get  anything  to 
satisfy  them ;  and  how  it  worked,  I  do  not  know. 

Senator  Warren.  In  the  meantime,  they  have  not  been  in  actual 
war. 

Lieut.  Col.  RiGBY.  They  have  never  been  in  actual  war  during  the 
century,  that  I  know  of,  Senator;  and  the  great  difference  between 
their  plan,  you  see,  and  the  plan  proposed  in  Senate  bill  64,  is  that 
their  judges  of  that  court  are  all  appointed  for  three  years,  and  are 
appointed  by  the  Federal  Council  of  the  Eepublic. 

Now,  I  can  understand,  as  it  seems  to  me,  that  you  can  pick  out 
three  men  from  the  enlisted  ranks,  experienced  noncommissioned 
officers,  or  perhaps  an  experienced  private,  and  make  him  a  per- 
manent judge,  appoint  him  for  three  years,  and  give  him  a  feeling 
of  responsibility,  practically  such  as  an  officer  has.  You  separate 
him  in  that  way  from  the  ordinary  body  of  the  enlisted  personnel. 
It  is  not,  as  it  seems  to  me,  quite  the  same  as  temporarily  taking  a 
soldier  who  may  to-morrow  go  back  among  his  tent  mates,  and  be 
ostracized  perhaps  if  he  has  voted  in  an  unpopular  way  on  the  court 
to  which  he  was  temporarily  assigned.  I  think  the  Swiss  court  really 
has,  in  that,  a  very  different  factor  introduced;  but,  as  I  say,  I  do 
not  know  how  it  works. 

Senator  Warren.  From  all  that,  I  understand  that  you  do  not 
recommend  the  use  of  privates  and  noncommissioned  officers  in 
courts-martial  ? 

Lieut.  Col.  RioBY.  No,  sir;  I  see  no  reason  for  doing  so,  from  what 
I  know.  And  from  what  I  have  heard  during  my  service,  I  have 
not  got  the  impression  that  there  is  any  great  demand  for  it  in  our 
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Army ;  and  I  am  very  strongly  of  the  opinion  that  jou  would  not 
get  as  good  service  from  the  courts  if  you  had  enlisted  personnel 
as  you  get  now,  particularly  if  you  were  to  put  private  soldiers,  who 
would  be  inexperienced,  on  the  courts ;  who  would  probably  either 
be  led  wholly  by  the  omcers  and  look  up  to  them,  or  else  would  be 
always  inclined  to  fight  against  any  severe  punishment  for  their  fel- 
low soldieos.  In  any  case,  mi^^  be  afraid  of  ostracism  when  he 
returned  to  his  tent  mates  and  his  company  mates,  if  he  had  not 
done  the  i>opular  thing.  I  fear  that  it  would  be  impossible  to  pre- 
vent it  being  known  now  the  different  judges  voted  on  the  court, 
because  you  would  probably  not  have  the  same  feeling  of  responsi- 
bilitv  in  that  on  the  part  of  the  private  soldiers  who  are  less  edu- 
cated than  the  officers,  as  a  rule,  even  in  our  temporary  Army,  and 
in  the  Army  to  which  we  may  look  forward  in  the  future.  The 
selection  of  efficient  men  for  officers  takes  the  best  men  out  of  the 
ranks;  so  that  the  men  whom  you  would  get  would  probably  not 
be  experienced,  and  not  be  as  suitable. 

And  then  it  does  seem  to  me  that  we  must  look  ahead  to  the  pos- 
sibility of  a  crisis  sometime,  and  there  might  be  danger,  in  a  crisis, 
in  having  a  court  so  constituted.  If,  for  instance — ^I  will  refer  again 
to  a  situation  which  might  meet  us  if  we  were  forced  to  have  our 
Anny  go  through  an  experience  like  the  Bussian  retreat  in  1915  or 
the  British  retreat  from  Mons,  and  it  was  necessary  to  impose  severe 
punishment  to  hold  the  men  up  to  the  mark  under  very  hard  circum- 
stances— ^it  would  be  more  difficult,  it  seems  to  me,  to  enforce  neces- 
sary discipline  by  the  use  of  private  soldiers  on  the  coiirt. 

Senator  Chamberlain.  You  are  assuming  all  the  time  that  with 
enlisted  men  on  the  courts  there  would  not  be  the  proper  legal  in- 
struction given.  But  what  I  would  suggest  is  an  independent  judge 
advocate  general  acting  as  adviser,  when  there  would  be  no  more 
danger  than  there  is  under  the  jury  system. 

Lieut.  Col.  RiOBT.  I  fear  there  would  be.  There  is  a  difference, 
it  seems  to  me.  To  begin  with,  it  is  not  a  national  calamity  for  a 
jury  to  refuse  to  convict  a  saloon  keeper  guilty  of  selling  liquor  on 
Sunday,  though  he  is  clearly  guilty ;  out  under  some  circumstances 
it  might  really  amount  to  a  national  calamity  for  a  military  court 
to  refuse  to  convict  men  absent  without  leave.  Then,  again,  you  take 
your  jurors  from  the  general  body  of  the  country,  and  they  represent 
the  general  intelligence  and  education  of  the  country.  You  are 
likely  to  get  good  men  on  your  juries  frequently,  as  well  as  others. 
In  the  Army  you  do  not  have  the  same  fair  cross  section  from  which 
to  take  them.  When  you  take  them  from  the  Army,  the  cream  of 
the  intelligence  is  already  drained  off  to  make  into  officers,  and  in 
the  old  Regular  Army  the  best  men  have  been  chosen  for  officers, 
and  even  in  the  temporary  Army  the  best  men  are  promptly  made 
noncommissioned  officers  and  get  a  chance  for  a  commission. 

Senator  Chambeblain.  I  tnought  this  Army  presented  a  pretty 
fair  cross  section  of  the  American  people. 

Lieut.  Col.  RiOBT.  I  think  so.  Senator;  but  is  it  not  true  also  that 
as  soon  as  the  men  get  into  the  Army  this  straining  process  com- 
mences, and  before  very  long  you  will  find  the  best  men  getting  out 
of  the  ranks,  simply  because  they  are  needed  in  the  commissioned 
personnel,  and  the  whole  theory  is  to  make  the  best  use  of  the  men 
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you  have;  so  that  you  would  be  taking  your  jury  from  what,  I  would 
fear,  would  rather  be  the  inferior  material? 

Senator  Warren.  Of  course,  you  are  only  alluding  to  them  as  in- 
ferior in  the  line  of  legal  capability? 

Lieut.  Col.  RiGBY.  Oh,  surely;  or  general  experience.  I  can  not 
believe  that  one  who  has  enlisted  under  the  draft,  say,  and  just 
come  into  the  Army  within  the  last  two  or  three  weeks  or  months, 
can  have  the  same  breadth  of  view,  the  same  capability  for  making 
a  competent  judge^  that  an  officer  can.  We  have  difficulty  enough, 
we  all  of  us,  I  think,  can  see,  in  getting,  even  among  the  officers, 
sufficient  competent  men  to  do  that  work.  I  fear  you  would  simply 
multiply  the  difficulty  if  you  went  out  into  the  field  of  enlisted  per- 
sonnel generally. 

My  thought  would  really  be  to  rather  follow  the  British  again  in 
that  lead  where  they  provide,  for  Instance — and  we  have  followed 
it  to  some  extent  in  this  amendment  to  the  Manual  of  July  14  last — 
the  British  will  not  let  an  officer  sit  on  a  general  court-martial  until 
he  has  held  a  commission  for  at  least  three  years,  and  in  order  to 
make  sure  that  they  may  have  experience  they  put  members  on  the 
court  "  for  instruction  "  only ;  that  is,  members  who  simply  sit  with 
the  court  and  go  with  the  court  into  closed  session,  but  have  no  vote 
and  take  no  part  in-the  proceedings. 

Senator  Warren.  Would  not  that  be  pretty  restrictive  in  times 
of  war,  as  in  the  case  of  the  late  war,  when  our  Army  was  consti- 
tuted so  largely  of  new  men?  Would  you  be  able  in  such  case  to 
establish  the  courts  with  men  that  had  served  three  years? 

Lieut.  Col.  RiGBY.  No;  vou  can  not  do  that  in  a  hard  and  fast 
way — ^they  could  not  do  it  on  their  field  courts — and  for  that  reason 
all  that  you  can  do,  it  seems  to  me,  is  to  make  a  hard  and  fast  re- 
striction for  armies  not  on  active  service,  or  in  timas  of  peace*  and 
to  provide  that  on  active  service  those  regulations  shall,  so  far  as 
possible  or  practicable,  be  obeyed,  but  pointing  out  and  insisting, 
so  far  as  possible,  on  putting  men  on  the  court  who  have  had  ex- 
perience for  a  certain  length  of  time. 

Senator  Warren.  Now,  as  I  understand  from  your  testimony  and 
from  the  testimony  of  others,  there  seems  to  be  a  necessity  of  one 
law  for  actual  war  and  one  law  for  times  of  peace,  or  else  a  law  with 
alternative  provisions,  or  else  we  must  trust  largely  to  regulations 
under  the  law,  with  the  law  so  constructed  that  from  time  to  time  the 
effect  would  be  largely  changed  by  regulations  under  it,  and  it  seems 
to  me  that  our  difficulty  is  very  largely  by  reason  of  having  a  part 
of  the  Army  in  war  and  a  part  in  peace  largely  made  up  of  new  and 
inexperienced  men. 

Lieut.  Col.  RiGBY.  I  thoroughly  agi'ee  with  that.  Senator.  It  seems 
to  me  that  really  our  country  has  arrived,  perhaps,  at  the  time  when 
it  might  be  wise  to  consider  following  again  the  experience  of  coun- 
tries that  have  had  colonial  armies,  like  Great  Britain  and  France, 
providing  the  difference  between  the  two  kinds  of  status,  the 
status  of  what  we  call  war,  and  the  status  of  what  we  call  peace^ 
making  the  distinction  not  between  technical  peace  and  war,  but 
between  the  "  Army  on  active  service  "  and  the  "  Army  not  on  active 
fiervice."  For  instance,  I  had  occasion  to  review  last  winter  a  record 
of  trial  of  some  prisoners  who  had  murdered  a  fellow  prisoner 
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out  in  Fort  Leavenworth  in  the  disciplinary  barracks,  and  the 
counsel  for  the  accused  insisted  very  strongly  and  ingeniously  that 
the  disciplinary  barracks  were  4,000  miles  away  from  where  any 
active  fitting  was  going  on,  and  therefore,  in  effect,  it  was  a  time  of 
peace  in  Kansas,  and  the  civil  courts  were  open  and  functioning  in 
Kansas,  and  therefore  under  the  ninety -second  article  of  war  a  mili- 
tary court  could  not  take  jurisdiction  to  try  men  for  murder. 

Now,  of  course,  as  a  legal  argument,  there  was  nothing  in  it.  They 
were  wrong;  but  it  does  seem  to  me  that  looking  at  it  in  a  broad  way, 
as  a  matter  of  policy,  there  is  some  justice  in  that;  for  Kansas  was 
locally  at  peace,  and  the  courts  were  functioning.  We  might  have  a 
war  perhaps  in  the  Philippines,  just  as  Great  Britain  sometimes  has 
a  war  in  Afghanistan ;  but  it  should  not  be  necessary  for  that  reason 
to  treat  the  whole  Army  everywhere  as  on  a  war  footing.  The 
British  do  not  do  so  during  most  of  their  wars.  In  fact,  this  war  was 
the  first  time,  I  think,  in  three  centuries,  so  I  was  told,  when  their 
army  within  the  United  Kingdom  had  been  treated  as  "  in  active 
service,"  in  spite  of  all  the  wars  which  Great  Britain  has  had. 

So  that,  for  instance,  to  limit  the  maximum  punishments  under 
article  of  war  45,  which  provides  that  the  President  may  by  Executive 
order  "  in  time  of  peace  "  limit  the  punishment — it  seems  to  me  that 
if  those  words  "  in  time  of  peace  "  were  out  of  that  article,  or  if 
instead  of  saying  "  in  tiine  ox  peace  "  it  should  read  "  not  on  active 
service,"  the  ^President  could  then  by  Executive  order  prevent  all  of 
these  unduly  severe  sentences,  such  as  were  given  in  some  cases  here 
at  home.  It  does  seem  to  me  that  it  would  be  much  wiser  to  provide 
that  the  President  by  Executive  order,  which  might  be  cnanged 
and  varied  from  time  to  time — it  need  not  necessarily  be  the  same, 
order  for  the  Army  at  the  front  as  for  the  Army  here  in  the  United 
States  at  the  same  time — ^might  limit  the  maximum  punishments.  I 
think,  in  fact  I  know,  that  that  is  one  of  the  things  that  Gen.  Crowder 
recommended  in  his  letter  to  the  Secretarv  of  War  of  March  10  last. 
I  believe  that  to  be  of  great  value.  I  notice  the  Keman  Board  did 
not  adopt  it  in  their  report ;  but  nevertheless  I  do  think  it  a  matter  of 
great  value;  and  I  do  think  that  it  would  be  wiser  to  put  the  whole 
distinction,  which  is  now  made  between  war  and  peace,  on  a  basis  like 
the  British,  and  make  the  distinction  between  the  Army  "  on  active 
service  "  and  the  Army  "  not  on  active  service." 

Senator  Warren.  Of  course,  they  would  have  to  define  that 
'•  active  service "  a  lot  more  specifically,  because  now  active  service 
and  retired  service  seem  to  be  the  two  opposites. 

Lieut.  Col.  RiGBY.  There  would  have  to  be  a  new  definition.  The 
British  do  have  a  careful  definition  of  it  in  their  army  code — in  sec- 
tion 189  of  their  army  act,  which  I  have  already  read  to  you  here. 

Then  passing  to  another  matter  in  Senate  bill  64,  that  is  the  pro- 
vision of  what,  if  I  understand  it  correctly,  is  the  veto  power  given 
to  the  staff  judge  advocate,  before  bringing  an  accused  to  trial. 

Senator  Chamberlain.  What  article  is  that?  That  is  article  19. 
is  it  not? 

Lieut.  Col.  RiGBY.  Yes,  sir;  article  19,  which  provides  as  follows 
[reading]  : 

No  officer  with  authority  to  appoint  a  special  court  shall  refer  any  charge 
to  such  court  for  trial,  nor  shall  any  commanding  officer  cliarged  with  such 
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duty  forward  any  charge  to  an  officer  haviDg  authority  to  appoint  general 
courts  until  he  shall  have  made  or  cau^ed  to  be  made  a  thorough  investigH- 
tlon — 

and  so  on.  Article  19  is  the  preliminary  investigation.  Then  Ar- 
ticle 20  provides  [reading] : 

Art.  20.  No  charge  shall  be  referre<l  to  or  be  tried  by  a  general  court  unlera 
an  officer  of  the  Judge  Advocate  General's  Department  charged  with  such  duty 
shall  have  indorsed  in  writing  upon  the  charge  that  in  his  opinion  an  offense 
made  punishable  by  these  articles  is  charged  with  legal  sufficiency  against  the 
accused  and  that  it  has  l>een  made  to  appear  to  him  that  there  Is  prima  facie 
proof  that  the  accused  is  guilty  of  the  offense  charged,  nor  unless  the  officer 
referring  the  charge  believes  that  in  the  interests  of  the  ^ervice  and  of  justice 
the  charge  can  not  be  disposed  of  except  by  trial  by  general  court-martial. 

Now,  the  first  part  of  that  article  20  places,  as  I  see  it,  really  a 
veto  power  in  the  hands  of  the  staflf  judge  advocate  against  the  com- 
manding general- to  whose  staff  he  is  attached,  because  it  provides 
that  the  commanding  general  shall  not  have  any  power  under  any 
circumstances  to  refer  the  case  for  trial,  unless  he  nrst  has  the  writ- 
ten indorsement  of  the  staff  judge  advocate  and  the  staff  judge  ad- 
vocate's favorable  opinion.  Now,  I  might  say  that  I  do  not  find 
any  such  power  given  to  any  legal  officer  or  to  any  staff  officer  or 
other  subordinate  official  anywhere  in  any  of  the  other  systems 
which  I  have  investigated,  or  of  which  I  have  any  knowledge.  Of 
coui'se,  in  our  own  system  the  commanding  general  does  have  the 
benefit  of  the  advice  of  his  staff  judge  aovocate.  That  has  been, 
through  this  war,  anyway,  I  think,  the  almost  universal  practice; 
and  that  practice  is  now  crystallized  into  a  definite  regulation,  which 
is  a  definite  law  for  the  Army,  by  paragraph  76  (a)  of  the  changes 
in  the  Court-Martial  Manual  of  July  14  last,  which  has  been  put  in 
evidence  here.  So  that  it  is  the  rule  of  the  United  States  Ai-my 
to-day  that  the  commanding  general  must  have  before  him,  so  that 
he  can  consider  it  and  have  the  benefit  of  it,  the  advice  of  his  legal 
officer ;  but  he  is,  of  course,  not  bound  to  take  it,  although  I  think  it 
is  fair  to  say  that,  as  far  as  I  have  been  able  to  gather,  the  com- 
manding general  almost  invariably  follows  on  legal  matters,  such  a-? 
the  reference  of  a  case  for  trial,  the  advice  of  his  staff  judge  advo- 
cate. 

That  is  also  the  rule  in  Great  Britain.  There  is  no  regulation 
in  Great  Britain  providing  that  the  commanding  general  must  ask 
tlie  advice  of  the  staff  judge  advocate  or  of  any  other  legal  officer. 

In  that  way  their  regulations,  on  their  face,  are  just  as  ours  were 
prior  to  July  14,  1919 ;  except  that  in  Great  Britain,  in  the  g^ieral 
courts  within  the  United  Kingdom,  the  charges  have  to  be  referrwl 
to  the  Judge  Advocate  General  before  the  case  is  referred  for  trial. 
With  that  exception,  there  is  no  provision  in  the  way  of  regulation 
about  it,  in  the  British  system.  The  advice  of  the  Judge  Advocate 
General  is  advisory;  it  is  not  mandatory.  But.it  is,  in  fact,  in 
practice  almost  universally,  if  not  universally,  followed.  Outside 
of  that  their  system  is  practically  the  same  as  ours.  In  practice 
the  commanding  general  or  convening  authority  does  refer  the 
charges  to  his  legal  olpcer,  who  has  been,  since  the  institution  of  the 
corps  of  court-martial  officers,  in  September,  1916,  one  of  those 
court-martial  officers.  He  gets  his  opinion,  and,  in  practice,  is  almost 
invariably  guided  by  that  opinion. 
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In  France  a  v^  analomus  system  is  in  vogpiie.  The  power  to 
refer  cases  to  triki,  whether  before  the  "  special "  or  emergency 
courts  in  use  during  the  war,  or  before  the  re^lar  courts,  is  wholly 
in  the  hands  of  the  commanding  ^neral,  the  territorial  division 
commander,  the  commander  of  the  division  on  active  service,  or  of 
a  higher  command ;  or,  in  some  cases  of  a  brigade,  as  the  case  may 
be.  The  convening  authority  of  the  court  has  the  full  and  untram- 
meled  power  to  order  a  case  to  trial,  or  not,  as  he  sees  fit.  He  is 
in  practice  advised  by  an  officer  who  is  called  the  '^  Chief  of  the 
Bureau  of  Military  Justice,"  attached  to  his  staff,  who  is  appointed 
on  the  recommendation  of  the  Undersecretary  of  State  for  Military 
Justice,  This  "Chief  of  the  Bureau  of  Military  Justice"  is  re- 
quired to  be  an  officer.  He  is  not  required  to  be  a  lawyer,  although 
in  practice  he  often  is  an  officer  with  legal  training.  In  practice, 
also,  he  usually  is  the  commissaire  du  gouvemement  of  the  court. 
All  these  functions  are  usually  united  in  the  same  official ;  although 
not  invariably. 

The  legal  adviser,  be  he  commissaire  du  gouvemement  or  separate 
Chief  of  the  Bureau  of  Military  Justice,  does  not  make  any  formal 
written  report  or  recommendation  as  to  whether  the  case  shall  be 
referred  for  trial,  other  than  that  which  the  commissaire  du  gouv- 
emement makes  in  connection  with  the  investigation  (where  one  has 
been  had),  but  prepares  a  formal  order  such  as  he  thinks  the  gen- 
eral ought  to  sign,  either  refusing  trial  or  directing  trial;  and  the 
practice  as  to  the  general's  following  this  advice  seems  to  be  rather 
variable.     I  have  talked  with  quite  a  number  of  commissaires  du 

fuvemement  and  divisional  chiefs  of  staff,  and  others,  in  France, 
have  a  number  of  written  interviews  here;  and  while,  on  the 
\\hole,  the  commanding  general  usually  follows  the  advice,  it  depends 
pretty  much  on  the  personality  of  the  general  and  the  personality 
of  the  legal  adviser.  For  instance,  I  have  an  interview  with  one 
commissaire  du  gouvemement  who  was  a  very  capable  lawyer,  a 
man  who  would  impress  you,  who  said  that  never  in  all  his  experi- 
ence had  the  general  failed  to  follow  his  recommendations ;  except, 
I  think,  once.  On  the  other  hand,  I  have  an  interview  with  a 
commissaire  du  gouvemement  who  was  a  voung  man,  I  think  just 
25  years  of  age,  who  had  just  graduated  from  a  law  school  before 
he  went  into  the  army,  and  then  gone  into  the  line  of  the  army,  and 
was  appointed  a  commissaire  du  gouvemement  later  on.  £te  said 
very  frankly,  "The  general  follows  my  advice,  because  I  know  in 
advance  what  the  general  wants,  and  advise  accordingly."  In  other 
words,  he  was  just  a  secretary  to  the  general;  and  bletween  those 
extremes  it  runs  the  whole  gamut. 

Perhaps  the  best  interview  I  had  on  that  was  with  Col.  Gaus- 
H)t,  the  chief  of  staff  of  the  Thirty-sixth  Division,  who  had  been,  dur- 
ing the  war,  chief  of  staff  to  10  different  divisional  generals.  He 
said  that  every  man  had  his  own  method;  that  sometimes,  as  chief 
of  staff,  the  reports  of  the  commissaire  du  gouvemement  were  re- 
ferred to  him  for  advice,  but  other  generak  did  not  do  so;  that 
some  generals  almost  invariably  followed  the  advice  of  their  legal 
advisers;  but  that  other  generals  frequently  acted  contrary  to  the 
advice  of  the  commissaire  du  gouvemement;  and  that  all  that  could 
be  said  was  that,  taking  it  by  and  large,  on  the  whole,  the  recom- 
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mendation  was  usually  followed;  but  that  where  it  was  not  fol- 
lowed, the  instances  where  it  was  not  followed  were  usually  those 
where  the  commissaire  du  gouvemement  had  recommended  against 
triaL  In  other  Mrords,  where  ^the  legal  officer  recommends 
trial,  the  French  general  almost  invariably  falls  in  with  the  recom- 
mendation, and  sends  the  case  to  trial.  But  where  the  commissaire 
du  gouvernement's  recommendation  is  against  trial,  there  the  gen- 
eral is  very  likely  to  take  the  responsibility  of  personally  going 
all  through  the  papers  in  the  case,  and  not  infrequently  does  order 
a  case  to  trial,  over  the  adverse  recommendation  of  his  legal  ad- 
viser. 

Then  another  thing  that  they  do,  which  of  course  we  do  not 
do,  because  we  do  not  have  such  broad  summary  disciplinary  powers, 
the  French  general  will  very  often,  instead  of  sending  the  case  to 
trial,  give  a  man  60  days'  confinement  by  simple  executive  order. 
If,  for  instance,  he  finds  that  it  is  rather  doubtful  whether  a  case 
can  be  fully  proved,  and  he  feels  that  the  man  is  surely  guilty,  but 
there  is  some  Question  as  to  the  proof,  instead  of  ordering  the 
case  to  trial  ana  taking  chances  of  an  acquittal,  he  will  give  him 
60  days  in  prison  by  executive  order.  Or,  if  it  is  doubtful,  for  in- 
stance, whether  the  intent  of  desertion  can  be  proved,  where  deser- 
tion is  charged,  instead  of  ordering  the  case  to  trial  and  taking 
the  chances  of  acquittal,  the  commanding  general  would  simply 
give  the  man  this  summary  disciplinary  punishment,  and  dispose 
of  it  in  that  way.  They  use  that  very  freely,  and  they  believe  in  it 
a  great  deal. 

They  insist  that  it  is  better  to  give  a  lighter  punishment,  and 
to  give  it  by  disciplinary  measuras  immediately  and  certainly,  than 
to  send  the  case  to  trial  before  the  court.  It  may  be  that  one  reason 
for  that  has  to  do  with  the  fact  that  once  the  case  goes  to  court 
it  is  out  of  the  general's  hands.  The  French  court  is  a  final  judicial 
body;  that  is,  its  judgments  are  final  in  this,  that  they  are  execu- 
tive in  form,  they  do  not  require  the  approval  of  the  commanding 
general ;  so  that  once  the  case  has  gone  to  the  court  it  is  wholly  out 
of  the  commanding  general's  hands.  How  far  that  may  have  to  do 
with  their  tendency  to  use  this  summary  disciplinary^  power  which 
the  general  has  in  his  hands,  instead  of  sending  the  case  to  court, 
I  do  not  know. 

I  tried  to  get  information,  as  far  as  I  could  by  interviews,  as  to 
the  relative  value  of  our  power  of  the  reviewing  authority  to  ap- 
prove or  disapprove  the  findings  and  sentence,  instead  of  having 
the  judgment  of  the  court  final  as  the  French  do,  and  I  got  ver}' 
varying  opinions.  For  instance,  I  had  a  talk  with  Gen,  Gouroud, 
who,  you  may  remember,  was  the  commander  of  the  French  Army 
at  Rheims  on  the  15th  of  Julv,  1918,  who  beat  back  the  German  at- 
tack  and  really  stopped  the  German  rush  toward  Rheims  during 
their  last  offensive.  Gen.  Gouroud  was  also  in  command  of  the 
French  Army  in  Gallipoli  earlier  in  the  war;  and  was,  when  I 
saw  him,  in  command  of  the  Fourth  Army,  in  Alsace.  I  asked  him 
the  question  whether  in  his  opinion  the  American  and  British  plan 
of  having  the  judgment  of  the  court-martial  subject  to  review  by 
the  commanding  general,  or  the  French  plan  of  having  the  judg- 
ment of  the  court-martial  final,  was  the  better  system,  and  what 
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he  thought  were  the  advantages  or  disadvantages  of  each,  and 
Gen.  Gonroud  answered  very  emphatically — I  have  his  exact 
words  in  an  interview  here — ^but  he  said  in  substance,  ^  I  do  not 
hesitate  for  a  moment  to  say  that  the  American  system  is  infinitely 
superior,''  and  then  he  went  on  to  tell  a  number  of  instances  where 
he  had  felt  the  lack  during  the  war,  in  emergencies,  of  the  power 
to  in  any  way  control  the  judgments  of  the  courts. 

On  the  other  hand,  Gen.  Valdant,  chief  of  staff  at  Paris,  and  Gen. 
Halluin,  conmiander  at  Bordeaux,  believe  in  the  French  plan  and  the 
finality  of  the  judgments;  but  when  I  asked  them,  if  they  were  faced 
with  an  emergency,  with  a  lowering  of  morale,  in  an  event  of  that 
sort,  what  would  they  do,  they  said  they  would  discharge  the  court 
and  appoint  another  court,  or  they  would  call  up  the  commissaire  du 
gouvemement,  and  they  would  find  ways  to  bring  pressure  to  bear 
on  the  court,  and  they  would  resort  to  the  free  use  of  the  sunmiary 
disciplinary  power. 

Senator  IVarren.  Now,  Colonel,  we  have  a  pretty  good  photograph 
of  the  different  systems.  Are  there  some  other  points  to  which  you 
wish  to  allude  ? 

Lieut  Col.  BiGBY.  The  other  one  that  I  had  especially  in  mind  was 
the  niatter  of  appeal,  the  court  of  military  appeals  contemplated 
in  article  52  of  Senate  bill  64,  and  the  correspondmg  provisions  in  the 
other  armies;  and  I  had  some  suggestions  that  I  wanted  to  put  be- 
fore you  as  to  punishments  and  the  use  of  the  suspended  sentence, 
and  the  things  that  were  accomplished  by  Great  Britain,  particularly 
concerning  the  suspended  sentence,  and  the  results  of  that  during  the 
war. 

Senator  Warken.  Proceed. 

Lieut.  Col.  RiGBY.  I  do  not  want  to  take  too  much  time.  To  con- 
tinue the  same  topic  for  a  moment,  in  Belgium  the  plan  is  substan- 
tially the  same  as. in  France.  There  also  the  commanding  general 
has  the  complete  and  absolute  power,  with  the  only  exception  that  if 
the  complaint  has  originated  with  a  civilian,  and  the  judiciary  com- 
mission has  foimd  and  recommended  that  the  complaint  ought  not 
to  be  proceeded  with,  it  must  be  dismissed.  With  that  exception,  the 
commanding  general  has  full  power  to  follow  or  not  follow  the  rec- 
ommendation of  the  judiciary  conmiission  which  makes  the  prelimi- 
nary investigation;  though,  in  practice,  we  found  that  it  was  fol- 
lowed in  almost  all  cases. 

In  Holland,  I  mav  say  I  know  what  the  regulations  are,  though  I 
know  nothing  furtner.  The  regulations  provide,  apparently,  the 
same  full  power  in  the  commanding  general. 

Summing  it  all  up,  I  do  not  faiow  of  any  system  which  gives  Senate 
bill  64's  proposed  veto  power  over  the  reference  of  cases  to  trial,  to 
any  officer  corresponding  to  the  staff  judge  advocate,  or  to  any  other 
legal  officer,  or  staff  officer. 

Now,  as  to  the  proposed  system  of  a  court  of  military  appeals,  and 
review  after  trial,  Senate  bill  64  provides  two  plans  of  review  or 
appeal. 

Senator  Chamberlain.  Under  what  article? 

Lieut.  Col.  BiGBT.  First,  article  39  provides,  as  to  special  courts 
and  summary  courts,  that  the  staff  judge  advocate  at  the  headquar- 
ters to  which  the  report  of  the  sunmiary  court  or  the  record  of  the 
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special  court  is  directed  to  be  transmitted  by  the  President — that  the 
staff  jud^e  advocate  at  those  headquarters  shall  have  powers  of  re- 
view similar  to  those  given  by  article  52,  in  the  case  of  general  courts, 
to  the  proposed  court  of  military  appeals,  to  "  review  and  revise  " 

Senator  Chamberlain.  What  article  are  you  reading? 

Lieut.  Col.  HiGBT.  Article  39  [reading] : 

Review  and  revise  all  such  records  and  reports  for  errors  of  law  prejudicial 
to  the  accused. 

Then,  second:  Article  52  provides,  in  the  case  of  general  courts, 
for  an  appeal  and  a  review  on  appeal  by  the  "court  of  military 
appeals."  The  court  of  military  appeals  is  not  to  review  as  of 
course  all  records  of  trials  by  general  courts,  but  only  those  in  which 
the  accused  does  not  indicate  that  he  does  not  want  the  appeal.  In 
other  words,  it  is  a  kind  of  semiautomatic  appeal ;  except  that  sen- 
tences which  do  not  carry  confinement  for  more  than  six  months,  or 
death,  dismissal,  or  dishonorable  discharge,  are  not  to  be  reviewed  at 
all.  So  that,  as  I  view  it,  the  result  is  that  there  is  to  be,  first,  an 
automatic  review  in  all  cases  by  the  staff  judge  advocate,  for  errors 
of  law  only,  of  the  reports  of  summary  courts  and  the  records  of 
special  courts ;  and,  second,  that  as  to  the  general  courts,  there  is  (a) 
to  be  no  review  by  anybody,  and  no  possibility  of  any  reexamination 
of  any  kind,  except  for  purposes  of  clemency  or  pardon,  or  of  any 
judgment  not  carrying  connnement  for  more  than  six  months,  or 
death,  dismissal,  or  dishonorable  discharge;  and  that  (b)  as  to  the 
four  latter  classes  of  cases,  the  sentences  of  the  general  court — ^that 
is,  those  carrymg  confinement  for  more  than  six  months,  death,  dis- 
missalp  or  dishonorable  discharge — ^there  is  to  be  a  review  by  the  court 
of  military  appeals  in  all  cases,  unless  the  accused  shall  indicate  that 
he  does  not  care  to  have  a  review. 

Now,  first,  as  to  the  review  by  the  staff  judge  advocate.  That 
comes  back  very  closely  to  the  same  thin^  as  the 'present  review  for 
the  purpose  of  approval  or  confirmation  (except  that  it  is  to  be  "  for 
errors  of  law  "  only).  But  the  vital  difference  is  that  this  bill  pro- 
vides that  the  staff  judge  advocate  is  to  make  the  decision  himself, 
instead  of  advising  his  chief,  the  commanding  general.  Now,  I  do 
not  find  any  system  of  law,  anywhere,  vesting  such  a  final  executive 
power  in  a  staff  officer,  or  in  any  legal  officer. 

At  present  we  do  have  a  review  in  all  cases  by  the  staff  judge  advo- 
cate of  records  of  general  court  trials,  for  the  purpose  of  advising 
the  commanding  general.  But  the  power  to  decide  is  in  the  com- 
manding general.  Great  Britain  has  the  same  thing.  I  do  not  know 
of  any  other  armv  that  does,  unless  it  be  in  Holland,  in  their  supreme 
military  tribunal  or  court,  to  which  I  am  coming  presently.  But 
the  British  review,  like  ours,  is  for  the  purpose  of  advising  the  com- 
manding general.  I  know  of  no  system  that  makes  the  staff  officer, 
the  legal  officer  on  the  staff  of  the  commanding  general — or  any  staff 
officer — the  final  arbiter  in  those  cases. 

As  to  appeal,  or  review  otherwise,  by  some  higher  tribunal  of  the 
judgment,  such  as  is  proposed  for  certain  classes  of  judgments  of  the 
general  courts  by  the  proposed  court  of  military  appeals,  there  is,  of 
course^  in  Great  Britain  no  court  of  military  appeals  or  anything  of 
that  kmd;  but  there  is — ^as  with  us — ^a  review,  as  I  have  explained 
from  my  study  of  it,  by  the  deputy  judge  advocate  general  or  the 
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Judge  Adyocate  General,  in  an  advisory  capacity  only;  and  they 
have  the  right,  even  after  the  proceedings  have  been  reviewcKl  and 
confirmed,  for  the  accused  or  anyone  for  him  at  any  time  to  petition 
the  Sovereign  for  a  reexamination,  which  petition  will  be  referred  to 
the  Judge  Advocate  General  for  his  advice;  and  the  Sovereign  does 
have  the  power,  if  so  advised,  to  quash.  We  have  no  such  **  appel- 
late "  power,  after  final  approval  or  confirmation.  The  only  thing 
in  our  present  system  of  review  which  is  not  wholly  automatic  is  that 
an  accused — ^if  he  wants  to  have  a  brief  or  anvthing  presented — I 
think  it  would  be  entertained  undoubtedly  by  the  staff  judge  advo- 
cate anywhere.  I  know  it  would  be,  and  has  been,  in  the  office  of 
the  Judge  Advocate  General.  Printed  briefs  are  sometimes  sub- 
mitted, and  wherever  briefs  are  offered  within  a  reasonable  time  they 
are  always  welcome. 

Senator  Chambeblain.  Do  all  the  records  and  information  of  the 
divisicm  go  up  to  the  staff  judge  advocate  ? 

Lieut.  Col.  RiOBT.  Do  you  mean  of  the  general  courts? 

Senator  Chambeblain.  Any  court? 

Lieut.  Co.  RiOBY.  All  records  of  the  general  courts  go  up.  All  rec- 
ords of  special  courts  go  to  the  headquarters  of  the  convening  author- 
ity. That  is  usually  the  brigade  commander,  and  if  there  is  a 
reason  why  there  is  anything  not  quite  in  order  about  it  or  requiring 
legal  advice,  the  staff  judge  advocate  is  the  one  who  reviews  it. 

Senator  Chamberlain.  No  record  is  made  of  the  summary  court? 

Lieut.  Col.  RiOBT.  Only  a  report  of  the  sunmiary  court,  no  formal 
record  of  testimony,  any  more  than  there  is  in  the  case  of  a  French 
court.  I  should  have  perhaps  said,  on  the  French  system,  that  they 
make  no  record  in  any  case  of  the  evidence  heard  in  court. 

Senator  Chamberlain.  All  the  records  of  special  courts  and  all 
the  records  of  general  courts  finally  reach  the  judge  advocate  gen- 
eral? 

Lieut.  Col.  RiOBT.  All  the  records  of  general  courts  do.  Senator; 
not  of  special  courts. 

Senator  Chamberlain.  They  do  not  get  there  at  all? 

Lieut.  Col.  RiGBT.  They  simply  make  reports  on  them  to  us,  statis- 
tical reports.    The  general  court  records  all  come  up. 

Now,  as  to  the  French  svstem  of  appeal,  they  have  a  "court  of 
revision."  The  court  of  revision  consists  of  five  members. 
There  are  courts  of  revision  for  the  territorial  armies  not  on  active 
service;  and  for  divisions,  and  for  every  army  on  active  service. 

Senator  Chamberlain.  That  is  composed  of  civilians  or  military 
men? 

Lieut.  Col.  RiGBT.  In  the  armies  on  active  service  it  is  composed 
wholly  of  military  men.  It  is  composed  of  a  brigadier  general,  two 
colonels  or  lieutenant  colonels,  and  two  majors.  In  the  territorial 
armies  it  is  composed  of  three  military  men  and  two  civilians.  For- 
merly it  was  all  military.  That  was  changed  by  law- during  the 
war-— by  a  statute  enacted  in  1916 — ^by  which  it  is  now  provided 
that  the  president  of  the  court  of  revision  in  the  territorial  armies 
not  on  active  service  shall  be  a  civilian  judge  of  the  district  in  which 
the  court  of  revision  sits. 

Senator  Chamberlain.  That  was  possibly  induced  by  these  criti- 
cisms leveled  against  the  system  just  as  they  have  been  leveled 
against  the  system  here. 
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Lieut.  Col.  RiOBT.  I  am  only  tellinjg  you  what  I  find  there.  The 
other  civilian  member  is  also  a  civihan  jud^e.  Those  two  civilian 
members  are  appointed  on  the  recommendation  of  the  under  secre- 
tary of  state  for  military  justice.  The  civilian  members  really  do 
the^  routine  work  of  the  court  where  they  are  appointed,  but  the 
majority  of  the  judges  are  still  military. 

Senator  Chamberlain.  What  cases  go  up  to  them — what  convic- 
tions? 

Lieut.  Col.  Eight.  Unless  all  appeals  are  prohibited  by  presiden- 
tial decree,  as  may  be  done  during  war,  all  cases  may  be  appealed. 
There  is  no  automatic  review;  no  cases  go  up  except  those  which 
are  appealed,  either  by  the  Government  or  by  the  accused,  and  the 
appeal  must  be  taken  within  24  hours  after  the  judgment  is  ren- 
dered. If  it  is  not  taken  within  that  time,  the  right  of  appeal  b? 
absolutely  gone.  The  court  of  revision  sits  for  the  correction  of 
errors  of  law  only,  and  really  in  a  very  narrow  way.  The  record 
that  goes  up  does  not  contain  in  it  any  of  the  evidence  taken  on  the 
trial  m  the  conseil  de  guerre.  It  does  contain  the  statements  of  wit- 
nesses taken  in  the  preliminarv  examination,  the  dossier;  but  there 
is  no  report  of  evidence  heard  m  the  conseil  de  guerre. 

Senator  Chamberlain.  According  to  your  statement,  all  the  con- 
frontation by  witnesses  is  in  the  preliminary  hearing. 

Lieut.  Col.  BiGBT.  That  is  true,  so  far  as  the  record  will  show. 
There  may  be  a  confrontation  on  the  trial,  but  the  record  will  not 
show  anything  about  that.  So  that  the  case  does  not  go  up  on  the 
admissibility  of  evidence  in  the  conseil  de  guerre;  and  the  Court  of 
Revision  is  forbidden  to  discuss  or  to  consider  the  case  on  the  merits; 
and  coun.sel  in  preparing  their  briefs  are  forbidden  to  discuss  the 
merits  of  the  case  in  any  way.  The  only  questions  for  consideration, 
us  stated  in  the  statutes,  section  74  of  the  military  code,  are,  first, 
whether  the  court  below  was  constituted  in  accordance  with  the  pro- 
visions of  the  code;  second,  whether  it  has  exceeded  its  jurisdiction: 
third,  whether  the  sentence  pronounced  by  it  is  within  the  penalties 
fixed  by  law,  upon  the  facts  as  found  by  the  court;  fourth,  whether 
there  has  been  any  violation  or  omission  of  any  form  (or  formality) 
prescribed  by  law  "  on  pain  of  nullity  " ;  fifth,  whether  the  court  be- 
low has  omitted  to  accord  either  to  the  accused  or  to  the  conmiis- 
saire  du  gouvernement,  upon  proper  demand,  any  right  or  "  faculty  " 
secured  to  him  by  law. 

As  to  the  "  pain  of  nullity,"  I  might  say  that  there  are  certain  pro- 
visions of  the  code,  certain  things  to  be  done,  which  are  expressly 
stated  to  be  req[uired  "  on  pain  of  nullity."  They  are  the  ones  referred 
to  in  that  section.  For  instance,  "on  pain  of  nullity,"  the  accused 
must  be  advised  at  the  same  time  the  charges  are  served  upon  him,  of 
his  right  to  counsel,  and  that  unless  he  has  his  own  counsel,  counsel 
will  te  assigned  him  by  the  court. 

Senator  Chamberlain.  These  articles  do  not  permit  the  court  of 
appeals  to  change  the  judgment  except  when  the  law  has  not  been 
DToperly  applied  to  the  facts,  etc.  That  is  a  pretty  general  power. 
That  would  seem  to  indicate  that  they  have  power  to  consider  the 

facts. 

Lieut.  Col.  Rigbt.  They  do  not  so  construe  that.  Senator.  I  talked 
on  that  subject  with  Col.  Augier,  the  commissaire  du  gouvernement 
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of  the  Court  of  Bevision  at  Paris,  who  is  a  very  eminent  authority 
and  author  of  several  books — ^they  are  standard  on  military  law  in 
France — and  he  explained  that  they  simply  consider  there  whether 
the  sentence  accords  with  the  facts  found  and  set  out  in  the  find- 
ings. You  see  the  form  of  their  judgment  below  is  a  finding  of 
facts  and  then  a  sentence,  and  the  Court  of  Revision  simply  con- 
siders, under  that  subdivision,  whether  the  sentence  there,  as  found 
in  the  judgment  roll,  is  proper  in  view  of  the  facts  recited  as  found  in 
the  judgment  roll. 

Senator  Chamberlain.  As  I  read  that  provision,  it  is  pretty  broad. 
Whatever  the  practice  may  be,  it  would  seem  that  they  could  consictor 
the  facts. 

Lieut  Col.  KiGBT.  However  that  may  be,  even  if  that  language  will 
bear  that  construction,  it  is  not  so  construed  by  the  French  them- 
selves. ThOT  construe  it  as  I  have  stated,  and,  in  fact,  the  rules  of  the 
court  specifically  forbid  counsel  for  the  accused  in  his  ^^  Memoir," 
as  they  call  it — his  brief — to  discuss  the  case  on  its  merits, 

I  will  be  glad  to  put  into  the  record  that  portion  of  my  interview 
with  Col.  Augier,  if  it  is  desired. 

There  is  also  a  power,  in  time  of  peace,  given  by  sections  80,  81, 
and  82  of  their  code,  for  civilians  who  may  be  tried  before  the  conseil 
de  ^erre  to  appeal  to  the  Court  of  Cassation ;  and,  under  the  law 
of  April  17,  1906,  in  time  of  peace,  the  Court  of  Cassation  is  substi- 
tuted for  the  Court  of  Revision,  in  appeals  from  the  conseils  de 
guerre. 

Senator  Chambeblain.  The  trial  of  civilians  is  so  limited  in  our 
jurisdiction  that  it  does  not  make  much  difference. 
Lieut.  Col.  RiGBT.  I  only  call  attention  to  it. 
Then  in  the  Belgian  system  they  have  what  they  call  the  cour  mili- 
taire,  which  is  a  supreme  military  appellate  tribunal. 

Senator  Chamberlain.  How  is  that  constituted  ?  Are  there  any 
civilians  on  it? 

Lieut.  Col.  RiOBT.  There  is  one  civilian  on  that;  there  are  five 
judges — 1  civilian  and  four  line  officers  of  the  army.  The  civilian 
judge  is  appointed  for  life,  and  he  is  entitled  to  the  honors  due  to  a 
general.  In  practice  he  wears  the  uniform  of  a  general,  but  he  is 
a  civilian  appointed  by  the  King  for  life.  The  four  military  judges 
are:  One  lieutenant  general  or  major  general,  one  colonel  or  lieuten- 
ant colonel,  and  two  majors.  The  civilian  member  is  the  president 
of  the  court ;  and  he  must  have  been  a  civilian  judge  for  at  least  10 
years  before  his  appointment.  He  must,  by  the  way,  know  both 
French  and  Flemish.  The  military  members  are  appointed  for  terms 
of  one  month  only.  Their  names  are  drawn  by  lot  from  a  list  of 
those  available.  This  Belgian  court  of  appeals  differs  from  the 
French  court  of  revision  in  that  it  reviews  the  facts  as  well  as  the 
law.  It  considers  the  case  on  ite  merits. 
Senator  Chamberlain.  There  is  a  record  there? 
Lieut.  Col.  RiGBT.  The  record  there  is  that  made  up  by  the  judici- 
ary commission,  so  far  as  the  evidence  is  concerned.  They  (the  cour 
militaire)  consider  the  whole  case,  and  they  have  some  original  juris- 
diction also.  In  Holland,  there  is  a  supreme  military  coi:^.  1  only 
know  of  Holland  from  an  examination  of  the  statutes  and  regula- 
tions, but  it  is  a  rather  anomalous  situation.    They  have  both  the 
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review  without  appeal  and  an  appeal,  and  both  by  the  same  court, 
which  they  call  the  Hoog  Militair  Geregtshof . 

Senator  Chambbblain.  That  is  automatic? 

Lieut.  Col.  HiGBT.  It  is  an  automatic  review  of  the  record,  Sena- 
tor; and  there  is  also  a  provision  that  the  accused  may  within  a 
certain  fixed  time,  I  think  within  10  or  15  days,  appeal.  Then,  in 
addition  to  the  regular  review  of  the  facts  on  the  record,  the  court 
will  entertain  any  briefs  or  arguments  that  the  accused  wants  to 
put  in,  and  hear  him. 

Senator  Chamberlain.  Are  there  any  civilians  on  that  court? 

Lieut.  Col.  BiGBT.  Yes;  there  are  civilians  on  that  court  also. 
This  court  in  Holland  is  composed  of  nine  judges.  Of  those  three 
are  civilians,  three  are  army  officers,  and  three  are  navy  officers.  It 
has  jurisdiction  over  both  the  army  and  the  navy — over  all  military 
law.  The  civilian  judges  are  appointed  by  the  sovereign  upon  the 
recommendation  of  the  ministers  of  justice,  war,  and  navy ;  and  they 
are  appointed  for  life,  with  the  right  to  retire  at  70  years  of  age. 
One  of  them  is  made  the  president  of  the  court  In  his  absence  tiie 
other  senior  civilian  presides.  The  military  judges  are  three  army 
officers,  as  I  said,  ana  three  naval  officers.  Tney  are  required  to  be 
at  least  30  years  of  age.  There  is  no  further  requirement.  They  are 
not  required  to  have  any  special  legal  knowledge.  They,  also,  how- 
ever, are  appointed  for  life,  and  are  appointed  by  the  sovereign  upon 
the  recommendation  of  the  ministers  of  justice,  navy,  and  war. 

This  court  in  Holland  has  power,  as  in  Belgium,  to  review  the  case 
on  its  merits,  both  on  the  law  and  the  facts ;  and,  by  the  way,  the  court 
in  Holland  has  also  original  jurisdiction  over  all  prosecutions  of 
officers  of  the  army  above  the  grade  of  captain,  and  of  officers  of  the 
navy  above  the  grade  of  first  lieutenant ;  and  also  has  the  power  to 
examine  into  the  actions  of  any  commander  who  surrenders  a  fortress 
or  naval  commander  who  surrenders  a  ship — anything  of  that  kind. 
They  have  pretty  broad  original  jurisdiction. 

In  Switzerland  there  is  a  "military  tribunal  of  cassation,"  com 
posed  of  five  judges  and  three  alternates.  They  are  all  chosen  for  a 
term  of  three  years  hj  the  federal  council.  They  are  all  military 
men,  but  three  of  the  judges  must  be — ^the  majority  of  them — chosen 
from  the  "judicial  section  of  the  general  staff";  that  is,  the  judge 
advocate  general's  department.  The  others  must  also  be  officers  who 
have  had  some  legal  training.  I  do  not  really  know  very  much  about 
the  jurisdiction  of  the  Swiss  court. 

There  is  also  a  court  in  Prussia.  I  do  not  know  an3i;hing  about  its 
composition.  The  interesting  thing  about  it  that  I  do  know — ^I  have 
just  gotten  hold  of  the  books  recently — is  that  it  publishes  formal 
repoi*ts  every  year  of  cases  decided,  so  that  you  can  get  reports  of 
the  supreme  Prussian  military  courts,  as  you  can  get  the  reports  of 
the  cases  decided  in  our  Supreme  Court  or  in  the  supreme  court  of 
any  State. 

In  Italy  there  is  also  a  revision  without  apP^al  of  all  cases  involv- 
ing confinement  for  more  than  seven  years.  They  call  this  court  the 
"  Council  of  Bevision." 

Senator  Chamberlain.  Is  there  any  appeal  for  lesser  sentences 
than  that? 

Lieut.  Col.  RiGBY.  There  is  also  an  appeal  to  the  supreme  court  of 
war  and  navy  for  lesser  sentences,  under  somewhat  severe  restric- 


ESTABLISHMENT  OF  MJUTABY  JUSTICE.  551 

tiona  I  have  not  all  the  details,  Senator,  but  all  cases  where  more 
than  seven  years'  confinement  is  involved  go  up  automatically.^  That 
court  is  composed  of  three  judges — a  ^'  general,  ccHnmandinc  a  section 
of  military  justice,"  as  he  is  called;  a  colonel  attached  to  tne  section 
of  military  justice,  and  one  civilian  judge. 

Then  there  is  detailed  to  act  as  prosecutor  before  that  ^  council  of 
revision"  the  military  advocate  general  of  Italy,  and  an  officer  is 
detailed  as  reporter  to  the  court. 

Senator  Chamberlain.  Practically  all  of  those  courts  have  one 
civilian  member  on  the  court? 

Lieut.  Col.  BioBT.  The  situation,  summing  it  all  up,  Senator,  is, 
I  think,  that  in  all  of  them,  either  the  court  is  whoUy  military,  or  else 
the  majority  of  the  court  is  military.  Here  is  this  table  which  I 
prepared,  for  which  you  were  asking,  Senator ;  I  can  put  it  into  the 
record  now. 

(The  table,  relating  to  military  courts  of  appeal  in  several  differ^ 
ent  armies,  is  here  prmted  in  the  record  as  follows:) 


:  OF  MILITARY  jusncB. 


m  i.i 


.1 


iii  Jllii 


I  WIN 


& 


3., 


1' 


I 


I 


iiJiii  Jli  I 


I, 


I 


1 
I   I 
%       It 


i 
1 


I  i     I 


Nliii  mi  1 

-■ ■    \    ■    -^ ' — hr~i r-: r 


Hi 


^A   Ii 


j  i^ 


iMr' 


i  fill   It  i  I 

liyiiiil 


ni 


IM 


lili 


!       I 


11 


lli  1 1 


iiiiJ 


Jl-iiliit 


i 


— — n — \ — i — — 
■■     I     M 


t-rt 


i       i 


I   i 


IT 


it 


Mumi 


iJlJill 


IS 


yii 


Ipnlii  i 


BSTABLIS^XBKT  OF  HILITABT  JVSTICS. 


I  li 


11. 


;"4- 1  siSM    ht  hum  h'^ 


:  asK    ; 


I 


13' 
3° 


41; 
iiiIj 


P  lit' 


a  ly 


II 1 5 

ISstll 


11 
lii 


1,11 
III  p 


I 

i 


mi 


liilii 


"il*3 


mi 


\    w 


fl 


I 

Hi 


I 


Ml  Ifl 

TTT 


BsiABusHMrarr  of  UZLITABT  JUSTICB. 


o-s  a  S  £  - 


■  i^sg 

:ilfl 


m 


5  i- 

ill 


III 


Si 

^1 


ESTABLISHMENT  Ot  UIUTASt  JUSXItat. 


I! 


i  II  if 


s  iiiiiilii 


II 


linstoMP' 


111 

»  "Sill 


~4' 


s    ^ 

i 


II  1 


BSTABUSHMENX  07  MIUTABY  JUSTIGB.  569 

Senator  Chambebulin.  The  cases  in  some  of  the  countries  are 
reviewed  automatically,  and  in  some  only  in  case  of  appeal! 

Lieut.  Col.  BiOBT.  Yes.  Italy  has  the  automatic  review  for  long- 
term  sentences.  Holland  has  the  automatic  review  for  all  sentences. 
The  others  go  up  on  appeal — ^all  those  I  am  familiar  with — except 
Great  Britain  and  the  United  States.  I  do  not  know  the  jurisdiction 
of  the  Swiss  court  In  all  of  them,  where  there  is  a  formal  military 
court  of  appeals  established^  there  are  one  or  more  civilians,  except 
in  the  French  court  of  revision,  in  the  armies  on  active  service,  whei^e 
they  are  all  officers;  and  the  Swiss,  where  a  majority  of  them  are 
officers  of  the  judge  advocate  general's  department.  But  in  none 
of  them  is  the  majority  civilian.  There  is  none  where  they  are  all 
civilian;  and  there  is  none  where  a  majority  of  them  is  civilian. 
In  other  words,  in  all  of  them,  to  turn  it  around,  either  the  judges 
are  all  military  men,  or  else  the  majority  is  composed  of  military 
officers.  The  theory  seems  to  be  to  put  the  trial  into  the  hands  of 
the  military  officers,  with  the  benefit  of  the  advice  of  one  or  more — 
in  the  minority,  however— of  legally  trained  officers;  and,  of  course, 
in  the  French  armies  on  active  service  they  are  all  military  officers. 

Now,  I  think  that  is  all  I  have  to  say  on  that  question,  and,  per- 
haps, if  you  are  not  through  with  me  you  would  prefer  that  I  come 
back. 

(Thereupon,  at  1.05  o'clock  p.  m.,  the  committee  took  a  recess 
until  2.30  o'clock  p.  m.) 

AFTERNOON   SESSION. 

The  subcommittee  reconvened,  pursuant  to  the  taking  of  the 
recess,  at  2.30  o'clock  p.  m.,  Senator  Francis  E.  Warren  (chairman) 
presiding. 

STATEKEVT   OF  BSIG.   GEV.  WALTSB   A.   BETHEL,   XrVITED 

STATES  ABUT. 

Senator  Warren.  General,  the  duty  of  this  subcommittee  is  to 
report  to  the  full  Committee  on  Military  Affairs  on  Senate  bill  64, 
the  Chamberlain  bill,  so-called,  as  a  whole,  or  amended,  or  with 
substitutes,  and  we  are  taking  evidence  to  establish,  if  we  can,  what 
is  the  better  mode;  just  how  we  are  going  to  change  the  Articles  of 
War  and  to  change  the  method  of  administration  of  military  justice. 

We  have  been  hearing  testimony  of  officers  who  have  become 
acquainted  in  a  certain  way  with  the  laws  and  practices  of  other 
nations.  WiQ  you  tell  us  what  your  service  has  been?  I  notice 
that  you  have  four  stripes,  showing  that  you  have  been  overseas 
two  years.  Will  you  tell  us  what  has  been  your  experience  abroad, 
or  in  tihe  Army  m  this  country,  with  r^ect  to  military  justice? 

Gen.  Bethel.  I  was  graduated  from  West  Point  30  years  ago, 
and  after  serving*  for  five  years  with  troops  as  a  subaltern,  was 
instructor  in  law  at  West  Point  for  four  years. 

Soon  after  my  relief  from  West  Point,  I  was  detailed  in  the  Judge 
Advocate  General's  department,  and  have  been  on  duty  in  that 
department  ever  since,  having  been  permanently  appointed  jud^e 
advocate  in  1903,  I  served  as  a  department  judge  advocate  m 
Alaska,  on  the  Pacific  coast  and  in  the  Philippines,  for  nine  years; 
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after  whicli  I  went  to  the  United  States  Military  Academy  as  a  pro- 
fessor of  law,  where  I  remained  as  such  for  five  years,  and  in  1914 
came  to  Washington  for  duty  in  the  Judge  Advocate  Oeneral's 
office,  where  I  was  when  the  United  States  declared  war. 

Senator  Warren.  Was  that  the  commencement  of  your  duties 
here  in  the  general  office? 

Gen.  Bethel.  Yes,  sir. 

Senator  Warren.  What  is  your  real  rank  now,  in  the  Regular 
Army? 

Gen.  Bethel.  I  am  a  colonel  in  the  Judge  Advocate  General's 
department  of  the  Army. 

Senator  Warren.  That  is  as  high  as  you  can  get  ? 

Gen.  Bethel.  As  high  as  I  can  get  by  seniority. 

On  the  declaration  of  war  by  the  United  States  against  Germany 
I  went  with  Gen.  Pershine  to  France  as  judge  advocate  of  the 
A.  E.  F.,  and  remained  sucb  imtil  his  return  to  the  United  States. 

Senator  Warren.  Then  you  had  the  highest  command  over 
there,  of  that  kind? 

Gen.  Bethel.  I  was  the  chief  law  officer  of  the  A.  E.  F.  at  all 
times. 

Senator  Warren.  You  were  stationed  at  the  general  head- 
quarters, were  you? 

Gen.  Bethel.  I  was  stationed  at  general  headquarters  all  the 
time;  yes,  sir.  I  might  say,  further,  that  while  at  West  Point  I 
undertook  to  write  a  revision  of  Winthrop's  Military  Law,  based 
upon  the  Articles  of  War,  then  in  the  form  of  a  bill  before  Congress, 
and  devoted  two  or  three  years  to  that  work;  but  inasmuch  as  the 
articles  were  not  enacted  until  after  I  had  entered  on  duty  in  the 
Judge  Advocate  GeneraPs  office  in  Washington,  I  never  completed 
the  work. 

Senator  Warren.  Now,  will  you,  in  your  own  way,  tell  us  some 
thing  of  the  dispensation  of  military  justipe  on  the  other  side,  and 
also  whatever  you  may  know  of  it  here  at  home. 

Gen.  Bethel.  I  may  say  that  I  know  practically  nothing  as  to 
what  has  occurred  in  the  United  States  during  the  two  years  of 
my  absence.  I  have  read  a  few  newspaper  articles,  and  in  the  last 
few  days,  since  being  summoned  to  appear  before  this  committee, 
I  have  read  as  much  of  the  testimony  that  has  been  adduced  before 
this  committee  as  possible;  but  further  than  that  I  know  nothing 
as  to  what  has  occurred  in  the  United  States.  I  was  as  familiar 
as  it  was  possible  for  me  to  be  with  what  took  place  in  the  A.  £.  F. 

Just  before  leaving  Europe  I  rendered  a  brief  report  to  Gen. 
Pershing  of  the  workings  of  the  court-martial  system  in  Europe,  a 
copy  of  which  I  have  here. 

Senator  Warren.  You  might  insert  that  in  the  hearings.  You 
might  like  to  have  him  read  it  over  hastily,  Senator  Chamberlain, 
so  that  you  may  ask  him  any  Questions  that  occur  to  you. 

Gen.  Bethel.  I  really  think,  before  I  go  ahead  with  my  state- 
ment, that  is  if  you  are  goin^  to  question  me  much  on  the  con- 
ditions in  the  A.  *E.  F.^  it  womd  be  well  for  me  to  read  that. 

Senator  Chamberlain.  Just  read  it. 

Senator  Warren.  I  think  it  would  be  well  for  him  to  read  it, 
and  then  it  will  bring  out  what  you  want  to  ask  him  about. 
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Gen.  Bethel,  (reading) : 

Genbbal  Headquabtbbb, 
American  Expedition  art  Forces, 

Judge  Advocate's  Office, 

FraruXj  Augiutt  7,  1919. 
Memonuidum:    For  the  commander  in  chief. 
Subject:    General  court-martial  trials  in  the  American  Expeditionary  Forces. 

1.  On  May  7  I  received  the  following  memorandum  from  the  secretary  of  the  Gen- 
eral Staff: 

'The  commander  in  chief  desires  that  you  furnish  the  undersigned  with  a  mono- 
^ph  of  the  general  court-martial  system  as  it  has  worked  in  the  American  Expedi- 
tionary Forces,  with  data  as  to  number  of  convictions  of  different  crimes,  length  of 
.^^ntence,  etc." 

He  ad\'ised  me  that  it  was  desirable  to  have  a  list  by  name  of  all  persons  who  had  been 
tried  by  general  court-martial  in  the  American  Expeditionary  Forces,  together  with 
the  result  of  trial  and  a  statement  of  the  offenses  of  wnich  the  accused  were  convicted, 
their  sentences  and  such  further  disposition  as  may  have  been  made  in  their  cases  in 
the  way  of  mitigation,  remission,  etc.  I  have  had  a  table  (see  blank  form  herewith) 
prepared  as  above  indicated  and  am  keeping  the  same  up  to  date,  and  shall  submit 
the  same  to  you  upon  the  breaking  up  of  the  American  Expeditionary  Forces.  As 
there  will  be  but  few  more  court-martial  trials,  the  report  wliich  is  substantially  an 
extract  from  the  section  report  will  be  submitted  now. 

Tnder  the  law  each  army,  corps,  division,  and  separate  brigade  constituted  a  general 
oourt-martial  jurisdictiou.  Authority  to  appoint  general  courts-martial  was  granted 
to  the  commanding  genend  of  the  Services  of  Supply  September  1,  1917,  and  as  the 
number  of  troops  increased  the  authority  was  likeMOse  granted  from  time  to  time  to  the 
ci^mmanding  otncers  of  sections  of  the  Service  of  Supplies  and  other  commands.  There 
were  in  all  75  general  court-martial  jurisdictions  in  the  American  Expeditionary 
Forces. 

The  following  table  shows  the  number  of  trials  by  general  court-martial  in  the  Amer- 
ican Expeditionary  Forces,  to  include  June  30,  1919,  it  being  impracticable  to  fix  a 
later  date,  such  as  will  be  inclusive  of  all  trials  in  the  various  divisions  and  sections  of 
the  Service  of  Supplies: 
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Tho  following  t^ible  yhows  cases  tried  in  the  United  States  before  division?  arrivwi 
in  France,  the  conrt-martial  orders  havinf^  l>een  promulgated  after  arrival: 


CoiivU'tionH. 

Acquit  tak<. 

1      ^P", 
1  prove<i. 

1 

proved. 

1                    ■    T-nijl. 
A  p.           Diasp- 
[H-ovcxl.  ,  proved. 

OlHi-era 

1              i 

4  1 

A 

.......... 

Enlisted  men 

227                U 

4    

Total 

ZU 

14 

U\ 

4  ■            Vi 

It  should  he  Ixirne  in  mind  that  the  numher  of  tr(M>i)H  in  the  American  KxjxHliti'narj- 
Forces  was  continualy  undergoing  great  variatic  n.  It  nsee  from  a  little  mi  re  thui 
two  hundred  thousand  in  January',  1918.  to  aboilt  two  million  in  November,  1918.  and 
then  diniinisluHl  steadily.  The  number  of  tr<K»pfl  in  the  American  Exi>editioiiar>' 
F<jrc«»s  on  June  HO,  1919,  was  three  hundred  and  Bcventy  thouRand.  The  avefifzie 
number  of  trooj)s  in  the  American  Expeditionary  Forces  during  the  year  1918  ^"u 
considerablv  mt.re  than  one  million;  and  this  average  was  maintainecl  for  the  (nrt 
half  <l  theVear  1 919. 

In  1917  and  1018  the  number  of  trials  by  general  court-martial  in  the  American 
Kxpe<liti(.nary  Forces  was  approximatelv  one-quarter  of  1  |>er  cent  <»f  the  averse 
numbor  of  troops  during  those  years.    iThc  number  cjf  general  court-martial  trials' 
durini:  the  firntsix  months  of  1919  was  al>out  threes-fourths  of  1  per  cf?nt  per  vear  <il 
the  rninibor  <tf  tnMi])s.     The  number  of  trials  by  general  court-martial  in  the  Vnited 
Sfat(*s  Army  during  tlie  five  years  pn»ce<ling  the  present  ^ar  was  ap]>n)ximatelv  5 
nor  ocut  per  your  of  the  number  of  trooi)s  in  the  Army.    The  small  percentage  af  tmk 
by  gonoral  court  martial  in  the  American  Expeditionary  Forces  as  oompare<I  with 
tho  Hognlar  Army  bpf«  re  the  war  is  so  remarkable  as  to  recjuire  rv>mment.    A  few 
rasos  liiul  to  be  ilisniissed.  <»f  c«)urs<».  f(jr  the  reason  that  the  witnesses,  on  account  t«f 
>ickiios*i.  Wnuncln.  return  t<»  the  I'nit'^d  States,  or  other  causos.  were  ni»t  available 
Mnro  inip(rtant.  liowovcr.  was  the  lilxTal  employment  of  the  sp<»cial  court -mart  ill. 
Conditinis  in  tho  .\moriciin  ExjxMlitionary  Forces  were  very  favorable  to  the  us<Mif 
llio  special  onurt  Inr  tin*  roat^ou  that  tlio  either  urgent  dutiew  of  ollicers  made  it  inad- 
visable {()  coiiveuo  general  enurts-martial  <*xcept  in  cflses  when*  the  jurij^diclinn  «■/ 
the  i:eiieral  eourt-niarlial  is  exclusive,  or  in  thr;s<»  casw  where  sevt»re  punii^hmciil 
aj)pear(»(l  to  l)e  necessary.     The  us<'  of  the  special  court,  as  will  hereinaft«'r  a])})«-ar. 
was  eiu'nuraged  in  (leneral  Orders,  Xo.  ."ifi.  1918,  and  it  was  there  advise<l  that  t^a.-'o 
tif  ])etit  larceny  could  be  j  roperly  punished  under  the  existing  conditions  hy  tli*' 
s]>ecial  coiirt-niartial. 

]?y  far  the  ninst  im])ortaut  cause,  however.  (»f  the  .smnll  number  of  gtMienil  coiirr- 
martial  trials  was  the  character  of  the  troop*;.  They  realizeil  the  .«eriousn«*«»  of  th»*ir 
cause,  and  their  patri«.ti.*^ni  and  sense  of  duly,  together  with  the  hard  ser\'ice  to  which 
they  wen*  necessarily  subjected,  brought  about  such  a  state  of  behavior  and  disci- 
pline as  to  make  the  commissioii  of  crime  extremely  nire  and  but  few  trials  mH.'et««n*. 
Since  the  American  Kxjx'ditionary  Forces  was  a  truly  National  Army,  the  exc*'llent 
]>ehavi»»r  of  ilie  trorjjis  must  be  accej)ted  as  ]mM>f  «>f  the  high  standard  of  .\meriraii 
citizenshi]). 

The  iiicrea.-c'  in  trials  after  the  signing  of  the  armistice  over  what  it  had  been  prir 
thereto  was  very  iMarke<l.  but  by  no  means  so  great  as  was  expectc^l.  It  »va?  I»ut 
natural  that  the  relaxation  that  followed  the  severe  strain  (»f  1918  should  manifi-'t 
itself  in  a  h)Wer  state  of  discii)line  and  that  this  should  be  aggravated  by  the  s/jldien*' 
desire  tr)  retuni  to  the  I'nited  States  wlien  hostilities  ceaeed.  The  im{)OKsibitity  iil 
sendiiii;  the  Arniv  home  at  once,  <»r  even  for  (juit<*  a  whih'.  pre  diK'tnl  o»nsideral»l** 
dissatistaction.  \o^^M1llstan(l^ng  these  condithus,  howe\er.  the  numbf-r  of  trial? 
by  L'PiH*ral  court-martial.  c»  nsidering  the  size  n\  rhe  Armv.  was  very  small  and  wsi.< 
only  thre<*-t\ventieihs  as  l'H at  as  in  times  of  peace  j)rec(HlinL'  the  war. 

It  became  «'\ident  in  the  spring  of  lfH8  that  the  nu^tln  ds  of  punL^hmtMit  usually 
emy)loye(l  in  an  army  were  not  be.-t  adaj»ted  to  war-tim(»  con<litions.  Whether  well 
foun<l<Ml  or  not.  there  was  a  ."(lUiewhat  j>re\alent  belief  that  some  si:ldiers  wouM 
commit  offense  s  with  a  view  to  obtaining  dishonorable  discharge  from  the  service  and 
conlinenient  in  a  <lisci|)linary  bairacks.  and  thereby  «»l)tain  their  re]ea*e  fr»»m  mili- 
tary service  and  its  incident  <langers.  It  was.  therefore,  deenie<l  inexi»e<lient  to9**ntl 
soldiers  convicted  of  ol^'en.sea  in  combat  or^ianizations  t(»  a  ])lace  of  confinement  either 
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in  the  United  States  or  France,  except  in  thoAe  rases  where  a  Ion?  penitentiary  sen- 
tence only  would  fit  the  crime.  It  was  deemed  better  that  they  should  remain  with 
their  denizations,  sharing  the  hardships  and  dangers  of  their  more  worthy  comrades. 
i  General  Orders,  No.  56,  of  April  13, 1918.  was  accordingly  issued  in  t"rms  as  follows — 

I  mi^ht  say,  before  reading  that  order,  which  was  published  in 
the  spring  of  1918,  that  it  was  practically  the  only  order  published 
for  the  guidance  of  the  command  in  disciplinary  matters. 

Senator  Warren.  That  was  considered  a  very  important  order. 

Gen.  Bethel.  Yes,  sir;  I  think  so.  I  shall  proceed  to  read  it 
[reading] : 

1 .  (Conditions  of  service  in  the  American  Expeditionary  Fones  neres^itate  polide* 
ai«  to  punishment  different  from  those  which  have  heretofore  obtained  in  our  armieB. 
The  law  has  authorized  the  President  to  prescribe  maximum  limits  of  punishment  for 
times  of  pea-^e  only.  (See  Excutive  Order,  par.  349,  Manual  for  Courts-Martial). 

2.  Heretofore  the  punishment  of  dishonorable  discharge  with  confinement  for  a  term 
in  the  United  States  Disciplinary  barracks  has  been  employed  for  serious  caees  where 
penitentiary  confinement  was  not  authorized.  This  punislunent  is  not  adapted  to  the 
conditions  in  the  American  Expeditionary  Forces.  Hereafter  prisoners  not  eentenced 
to  imprisonment  in  a  penitentiary  will  be  retained  in  Europe  in  order  that  their  services 
may  oe  here  utilizedf  and  that  early  opportunity  may  be  piven  them  in  proper  cases 
to  redeem  themselves  as  soldiers.  To  tnis  end  reviewing  authorities  should  freely  ex- 
ercise their  power  under  the  fifty -second  article  of  war. 

3.  In  awarding  punishments,  it  should  be  borne  in  mind  that  a  soldier  should  not  es- 
ca^ie  dangerous  service  by  the  conmiission  of  crime.  Petit  larceny  and  even  other 
riffeniies  involving  some  moral  turpitude,  which  have  heretofore  been  punished  with  dia- 
honorable  discharge  and  confinement,  may,  under  existing  conditions,  be  properly 
punished  in  a  disciplinary  way,  leaving  the  soldier  to  perform  military  service  either 
with  his  company  or  at  such  other  place  as  the  reNdewiiig  or  higher  authority  may 
direct. 

In  the  combat  units  few  cases  will  arise  reouiring  dishonorable  discharge.  A 
sentence  of  confinement  for  six  months  at  hard  labor,  or  at  hard  labor  without  con- 
finement in  a  combat  unit,  which  is  served  by  the  soldier  at  the  front  is  severe  enough 
except  in  extraordinary  cases.  Where  dishonorable  discharge  is  not  advisable,  and 
t  he  offense  is  not  capital,  the  case  should,  as  a  rule,  be  disposed  of  by  an  inferior  court- 
martial.  Officers  should  not  be  withdrawn  from  their  duties  to  constitute  a  general 
roiirt -martial  except  whep  the  offense  can  not  be  otherwise  adequately  punished. 

4.  Offenses  against  the  persons  or  property  of  the  inhabitants  of  France  are  much 
more  serious  than  such  offenses  would  be  in  our  own  country.  They  should  be  punished 
with  the  utmcst  vigor.  When  such  an  offense  calls  for  a  penitentiary  sentence,  it 
8h«>uld  be  for  a  much  longer  time  than  would  be  awarded  under  normal  conditions. 

Absence  without  leave  is  an  offense  incomparably  more  serious  now  then  in  time  of 
|>iece.  Such  absences  not  only  give  occasion  for  serious  offenses,  but  whenever  an  of- 
fense is  so  committed  it  is  brov^t  to  the  attention  of  our  aUies  and  tends  to  destroy 
the  good  repute  of  our  Army.  Therefore,  every  measure  should  be  taken  to  prevent 
the  soldier  from  absenting  himself  without  leave,  and  when  absent  to  apprehend  him 
immediately,  and  the  offense  of  absence  without  leave  should  be  punished  with 

f«^  verity. 

Deftdly  weapons  are  carried  by  soldiers  for  the  purpose  of  use  againtt  the  enemy. 
Their  employment  to  settle  private  disputes  is  equivalent  to  doing  the  work  of  the 
enc'mv.  and  such  conduct  should  be  followed  by  punishment  much  more  severe  tluux 
would  be  awarded  under  usual  circumstances. 

5.  Since  trial  by  court-martial  tends  to  destroy  the  pelf-respect  of  the  soldier,  it 
!<hould  not  be  resorted  to  when  other  measures  are  adequate.  For  minor  offenses  not 
frequently  repeated  the  power  of  the  commanding  officer  under  the  one  hundred  and 
fourth  article  of  war  should  be  employed. 

«.  It  is  expected  that  the  disciplinary  powers  of  commanding  officers  under  the 
on*>  hundred  and  fourth  article  of  war  will  be  fully  utilized,  therebyreducing  the  number 
of  trials  by  summary  courts-martial;  that  the  special  court  will  be  employed  whenever 
tlie  caf  e  is  such  that  six  months'  confinement  at  hard  labor  under  the  s])e(ial  conditions 
now  existing  will  meet  the  ends  of  justice;  that  members  of  combat  organizations  will 
w>t  be  sentenced  to  dishonorable  discharge  imless  the  sentence  includes  a  term  of 
*  i»nfinenient  extending  well  beyond  the  probable  duration  of  the  war,  and  that  com- 
maiidins  officers  of  all  grades  ha^'ing  prisoners  under  their  control  will  cooi)erate  to  see 
;hai  if  urn  prisoners  share  the  hardships  and  dangers  of  their  more  worthy  comrades. 
N<»rmally  a  penitentiary  sentence  should  not  be  given  unless  the  term  of  imprisonment 
i.-*  10  years  or  more. 
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7.  The  reviewing  authority  will,  in  a  raae  arifing  in  a  combat  unit,  direct  that  a 
general  prisoner  whoee  is  not  to  be  confined  in  a  penitentiary  be  confined  at  the  station 
where  his  unit  service  or  at  such  other  place  within  the  reviewing  authority's  ct»mmaTi<l 
as  he  may  deem  best. 

Now  continuing  my  report  to  the  commander  in  chief,  I  said : 

While  the  foregoing  order  was  in  most  part  suggestive  and  advisory  rather  than 
mandatory,  all  ome<  rs  exercising  disciplinary  powers  were  in  accord  with  its  pTo\i- 
sions  and  immediately  proceeded  to  (^rry  it  into  effect.  It  resulted  that  nearly  all  men 
convicted  of  military  offenses  in  combat  divisions  remained  with  their  oiganizatioD.- 
and  continued  to  perform  their  duty  as  soldiers.  A  great  proportion  of  them  weiv 
thus  able  to  redeem  themselves  by  lionprable  service  in  the  course  of  a  few  week?  or 
montlis  and  to  bring  about  the  remission  of  their  punishment.  Many,  indeed,  ren- 
dered valiant  service  in  action  and  were  immediately  released  from  the  further  o|M*Ta- 
tion  of  their  sentences. 

The  difficulties  of  bringing  soldiers  to  trial  by  general  court-martial  were  ver>'  mu(  U 
greater  than  would  be  expected  among  mobilized  troops.  The  rapid  movement*  an-l 
frequent  changes  of  stations  of  the  various  commands,  clianges  in  personnel  effecte*! 
bv  heavy  repla<*ements,  together  with  eva<* nation.**  of  the  sick  and  wounded  to  lup»- 
pitals  in  central  and  western  France,  made  it  difficult  in  many  cases  to  s^^ure  tin- 
witnesses.  It  wa'^  more  necessary  than  ever  that  the  trial  should  immediatelv  follow 
the  offense;  but  tliis  was  frequentlv  impossible  on  a<-count  of  the  rapidity  with  whiih 
the  Qperations  were  ( onducted.  During  the  early  part  of  1918  our  troops  were  em- 
ployed mainly  in  trent  h  warfare,  and  while  a  division  was  in  the  trenches  there  wt-^^ 
cases  that  could  not  be  trie<l  by  reason  of  the  diffi<'ulty  of  assembling  the  officers  m-t  - 
essary  to  constitute  a  general 'court-martial  and  obtaining  the  presence  of  the  wit- 
nesses.    Such  cases  were  tried  when  the  division  returned  to  a  rest  area. 

In  the  spring  of  1918  the  i>oli<'y  of  sending  to  ea<'h  division  or  corps  a  suffic^ient  nun-- 
ber  of  officers  to  constitute  a  general  court-martial  and  to  be  employed  on  tJiat  duty 
alone  was  seriously  considered.  It  was  realized  that  officers  employed  upon  tiii> 
duty  exclusively  would  so  familiarize  themselves  with  military  law  and  the  require- 
ments of  court-martial  practice  as  to  bring  about  r^ularity  in  tlie  j)ro<*eedings,  buf 
that  such  officers  would  not  apf)reciate  conditions  of  service  so  well  as  offic^ers  helonj- 
ing  to  the  division  in  which  the  offense  should  be  committ^.  Had  conditions  ^tm- 
tinned  as  they  were  then,  the  employment  of  officers  disabled  by  wounds  as  merabt^i> 
of  court-martial  was  intended,  for  the  reason  that  such  officers,  after  servic^e  at  tL* 
front,  could  best  understand  the  conditions  of  service  there  and  would  be  most  inclin*il 
to  do  justice  in  cases  coming  before  them.  The  moral  effect  of  trial  by  woundtil 
officers  rather  than  by  officers  of  no  combat  experience  was  n^jjarded  as  important. 
Competent  officers  who  had  convalesced  from  wounds  were  so  much  in  need  for  otlwr 
administrative  duties,  however,  tliat  but  one  such  court  was  oiganized,  which  wa- 
sent  where  most  needed  in  the  summer  and  fall  of  1918. 

From  the  beginning  of  the  Argonne  offensive,  on  September  26,  to  the  cloee  of  lun- 
tilities,  on  November  11,  there  were  very  few  trials  in  the  combat  divisions.  Indectl. 
conditions  were  such  as  to  make  it  generally  impracticable  to  bring  offenders  to  tri;*! 
before  division  courts;  and  most  of  the  offenses  that  were  committed  during  tlii- 
Aigonne  offensive  were  tried  in  November  and  December.  Had  hostilitu»  c-ontinutNl 
many  montlis  longer,  it  is  certain  that  other  means  for  the  trial  of  offenses  in  the  com- 
bat divisions  would  have  had  to  be  devised  than  the  usual  one  of  appointing  divi5itn 
officers  on  division  courts.  Such  conditions  could  liave  been  met  by  the  asiisigiiment 
to  each  division  of  suffir>ient  number  of  officers  convalescent  from  wounds  constituiini' 
permanent  courts.  I  think  it  desirable  that  our  law  make  provinion  for  an  addition^j 
court  to  those  now  authorized  to  meet  the  condition  of  open  warfare  where  troops  an 
constantly  on  the  march  or  in  battle.  The  act  of  Congress  of  the  Confederate  Stat»r 
of  America,  of  October  9,  1862,  providing  for  a  military  court  of  three  officer**,  an*! 
later  acts  amendatory  thereto,  are  very  worthy  of  consideration.  In  this  connect i'ti 
it  may  also  be  observed  that  the  field  general  court-martial  of  the  British  Army, 
usually  composed  of  three  officers,  was  employed  in  France  during  the  war  for  tit- 
trial  of  serious  offenses  instead  of  the  general  court-martial  analagous  to  oura  for  whii  h 
the  British  law  also  provides. 

Under  such  conditions  of  warfare  as  obtained  during  the  Argonne  offensive.  c>ul> 
the  most  serious  offenses  should  be  tried  by  superior  court-martial,  and  it  is  almtv^t 
imperative  that  those  be  tried  immediately.  The  accused,  together  with  all  wit  ncsi«^^ 
for  the  prosecution  and  the  defense,  should  be  sent  at  once  to  a  court  sitting  as  iicj' 
the  lines  as  practicable.  Unless  this  is  done,  cases  must  frequently  be  disznifised  bv 
reason  of  the  Mritnesses  not  being  available.  It  is  also  most  important  that  immedia:** 
example  be  made  of  the  guilty;  otherwise  disciplinary  measures  fail  in  their  purport. 
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From  a  companaon  of  the  number  of  trials  of  officers  and  soldiers  with  the  number  of 
otKcers  and  soldiers  in  the  American  Expeditionary  Forces,  it  appears  that  the  per- 
centage of  trials  by  general  courts-martial  was  more  than  six  times  greater  among  the 
olHcers  than  among  the  enlisted  men.  It  should  not  be  inferred  from  this,  however, 
that  th(^  standard  of  conduct  was  lower  among  the  officers  than  among  the  soldiers. 
I'nder  the  Articles  of  War  officers  can  be  tried  by  general  court-martial  only.  The 
vjiAi  majority  of  offenses  committed  by  spldiers  are  not  only  triable,  but  in  fact  are 
tried,  by  summa'ry  or  special  court-martitl.  The  figures  in  the  above  table,  there- 
fore, prove  nothing  as  to  the  comparative  conduct  of  the  two  classes  of  military  persons. 

In  one  respect  the  Articles  of  War  have  proved  defective,  I  think— under  war 
omditions — ^in  not  making  sufficient  provisions  for  the  punishment  of  officers  for 
fflinar  offenses.  It  has  be^en  noted  that  officers  can  be  triend  by  general  court-martial 
only,  and  since  it  is  contrary  to  good  policy,  and  impracticable  as  well,  to  employ 
the^neraJ  court,  for  minor  offenses,  it  follows  that  such  offenses  when  committed 
by  officers  can  only  be  dealt  with  under  the  one  hundred  and  fourth  article  of  war, 
which  authorizes  commanding  officers  to  impose  certain  disciplinary  puiiishments. 
not  including,  however,  forfeiture  of  pay.  The  most  effective  of  the  disciplinary 
punishments  authorized  by  the  one  hundred  and  fourth  article  of  war  is  "restriction 
to  limits."  which,  in  time  of  peace,  consists  in  restricting  the  officer  to  his  military 
post.  It  is  impracticable  to  impose  this  punishment  under  such  conditions  as  we 
have  had  in  France.  Officers'  duties  have  been  such  that  they  must  come  and  go, 
and  seldom  have  officers  been  stationed  where  it  was  practicable  to  prescribe  limits 
or  compel  their  observance.  I  feel  that  there  has  been  a  real  neea  of  a  power  tt) 
impose  a  moderate  forfeiture  of  pay  upon  officers  for  minor  offenscH.  In  the  event  of 
a  future  war.  I  think  there  should' be  a  statute  authorizing  officers  of  general  rank  to 
impose  a  forfeiture  of  one-half  the  monthly  pay  per  month  on  officers  under  their 
command,  not  above  the  grade  of  captain,  for'minor  offenses.  This  power  would 
conform  very  cloeeljr  to  that  now  exercised  by  summary  courts  with  respect  to  sol- 
diers' pay,  and  in  view  of  the  right  of  appeal  and  other  safeguards  provided  by  the 
une  hunared  and  fourth  article  of  war,  the  power  could  not  be  greatly  abused. 

Now,  I  come  to  the  comraander  in  chief's  jurisdiction,  which  is 
n»ally  a  change  in  subject-  As  you  know,'  Gen.  Pershing,  as  the 
commander  in  chief  of  an  army  in  the  fiehl,  was  the  confirming 
authority  for  sentences  of  dismissal  and  of  death  adjudged  and 
approved  in  the  various  jurisdictions.  The  next  paragraph,  however, 
deals  with  remission.     [Continuing  reading:] 

Under  the  fiftieth  article  of  war  the  unexecuted  portion  of  a  sentence  could  be 
K'lnitted  by  the  commander  in  chief  so  long  as  the  person  ser\'ing  the  same  was  in  the 
.American  Expeditionary  Forces  whoever  might  have  been  the  reviewing  authority 
nther  than  the  ft'esident.  So  long  as  hostilities  continued,  the  exercise  of  the  power 
.,.„    .       ••     '  ....         .  .     ,  -.  ^      "    '      -  ^'^IQ  the 

William 


camps  where  the  prisoners  were 
confined,  conferring  with  the  prison  officers  and  examinmg  the  prisoners  themselves, 
as  well  as  the  nature  of  their  cases.  Uj)on  his  recommendation  the  remaining  por- 
tii^ns  of  about  600  sentences  were  remitted  in  whole  or  in  part.  The  sentences 
imposed  by  general  court-martial  prior  to  the  signing  of  the  armistice  were  generally 
mt»re  severe  than  those  inflicted  in  time  of  peace  for  like  offenses.  Military  courts 
apf>eared  to  r^rd  theft  or  embezzlement  of  military  property,  absence  without  leave 
and  acts  of  violence  against  the  civilian  populatkm  as  more  serious  than  such  offense* 
Would  be  under  normal  circumstances,  and  to  require,  for  purposes  of  example,  severer 
punishment  than  usual.  In  the  mitigation  of  these  sentences  the  policy  was  adopted 
"f  reducing  them  as  nearly  as  practicable  to  peace-time  standings,  and  to  remit  the 
whole  where  good  discipline  would  not  suffer  by  so  doing. 

Now  I  come  to  the  special  jurisdiction. 

By  far  the  greater  number  of  sentences  that  came  before  the  commander  in 
chief  for  his  action  were  those  of  dismissals  of  officers  adjudged  by  courts  appointed 
by  division  or  other  commanders  and  approved  by  them.  But  64  officers  and  87 
*»ldierB  were  tried  by  court-martial  appcdntecf  by  the  commander  in  chief. 
!• '>ur  hundred  and  seventy-nine  cases  of  dismissals  of  oflicers  came  before  the 
<:omiQander  in  chief  for  the  exercise  of  his  approving  or  confirming  authority, 
and  in  318  cases  the  sentence  was  confirmed  and  dismissal  directed.  In  45  cases 
tn<?  sentence  was  confirmed,  but  the  execution  thereof  was  suspended,  though  in  two 
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of  Huch  o&seB  the  suspension  was  later  vacated  and  dismiflsal  ordered.  In  17  ca^-^ 
the  sentence  was  mitigated  under  the  provisions  of  an  act  of  February  28. 1919.  amend- 
ing the  fiftieth  article  of  war.  pursuant  to  which  the  commander  in  chief  was,  by  cable 
of  Ma}'  8.  1919.  authorized  to  mitigate  death  and  dismissal  sentences.  In  99  case;* 
the  sentence  of  dismissal  was  disapproved  or  confirmation  was  withheld.  Such  dis- 
approval was  given  in  some  cases  for  serious  mistakes  in  law  made  at  the  trial;  in  othen> 
where  the  evidence  was  not  deemed  conclusive  of  guilt;  and  in  a  few  cases  before  the 
above-cited  enactment,  the  sentence  of  dismissal  was  disapproved  for  the  reason  that 
it  was  deemed  too  severe  in  view  of  the  offenses  and  their  circumstances.  Forty-four 
sentences  of  death  came  before  the  commander  in  chief  for  confirmation  and  in  11 
cases  the  sentence  was  confirmed  and  executed.  In  10  cases  the  sentence  was  dis- 
approved and  in  1 1  cases  the  sentence  of  death  was  mitigated  to  imprisonment  for  life 
or  a  term  of  years.  Prior  to  the  above-cited  enactment  12  death  sentences  which 
the  commander  in  chief  had  the  power  to  confirm  were  forwarded  to  the  President 
with  the  recommendation  that  the  sentence  be  commuted.  The  figures  in  thi^and 
the  preceding  paragraph  cover  the  period  from  the  beginning  of  the  American  £x(k^ 
ditionary  Forces  to  the  date  of  this  report, — August  7,  1919. 

Murder  and  rape  were  the  onl}r  offenses  for  which  the  offender  suffered  the  death 
penalty  in  the  American  Expeditionary  Forces. 

Senator  Warren.  Desertion  was  not  punished  in  that  way  in  any 
case? 

Gen.  Bethel.  No.  sir;  it  was  not.  We  had  a  few  desertion  cas<s 
that  came  before  us. 

Senator  Warren.  I  do  not  want  to  interrupt  you  if  there  is  any- 
thing you  want  to  ask,  Senator  Chamberlain. 

Senator  Chamberlain.  Go  right  along,  Senator. 

(At  this  point  Senator  Lenroot  entered  the  committee  room.) 

Senator  Warren.  General,  just  make  that  last  statement  again. 
about  the  number  of  death  sentences  in  the  American  Expeditionary 
Forces. 

.  Gen.  Bethel.  I  will  begin  with  the  death  sentences  again.  I  have 
another  copy  of  this  report  which  Senator  Lenroot  can  follow  as  I 
read.     [Reacting:] 

Forty-four  sentenrej*  of  death  came  before  the  Commander  in  Chief  for  confir- 
mation  

Senator  Warren.  Those  cases  came  up  from  different  divisions, 
perhaps  ? 

Gen.  Bethel.  From  different  divisions  and  sections  of  the  S.  O.  S. 

Senator  Warren.  With  the  recommendation  of  the  death  pen- 
alty— with  a  death  sentence  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Warren.  What  was  done  with  those? 

Gen.  Bethel.  In  other  words,  these  death  sentences  came  u[> 
with  the  approval  of  the  authority  that  ordered  the  court,  generally 
the    division    commander.     [Contmuing   reading:] 

and  in  11  cases  the  sentence  was  confirmed  and  executed. 

Senator  Chamberlain.  That  is,  those  men  were  shot? 
Gen.    Bethel.  They    were    hung,    those    11    men.     [Continuing 
reading:] 

In  10  cases  the  sentence  was  diflapprove<l,  and  in  11  cafes  the  sentence  of  death  wi» 
mitigated  to  imprisonment  for  lite  or  a  term  of  years.  Prior  to  the  above-citc'l 
enactment  12  death  sentences  which  the  Commander  in  Chief  had  the  power  to  con- 
firm were  forwarde<i  to  the  Presitlent  with  the  recommendation  tliat  the  senteno*  In- 
commuted. 

That  was  at  the  time  when  Gen.  Pershing  did  not  have  the  power 
to  commute  those  sentences.  He  had  the  power  to  confirm  and 
carry  a  sentence  into  effect,  but  not  the  power  to  commute. 
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Senator  Warren.  He  had  the  power  to  send  a  case  to  the  President  ? 

Gen.  Bethel.  Yes;  and  believing  that  the  death  sentence  should 
not  be  carried  into  effect,  he  sent  these  cases  up  to  the  President  in 
order  that  they  might  be  commuted.     [Contuiuing  reading:] 

The  figures  in  thifl  and  the  preceding  paragraph  cover  the  period  from  the  beginning 
of  the  American  Expeditions^  Forces  to  the  date  of  this  report — August  7,  1919. 

Murder  and  rape  were  the  only  offenses  for  which  the  offender  suffered  the  death 
p*^nalty  in  the  American  Expeditionary  Forces. 

Senator  Warren.  Then  those  men  who  were  hanged  were  not  guilty 
of  desertion :  thev  were  not  executed  for  desertion  but  for  the  other 
kinds  of  offenses? 

Gen.  Bethel..  For  murder  or  rape,  or  for  the  combiiied  offense  of 
murder  and  rape,  as  in  some  of  the  cases. 

Senator  Warren.  I  do  not  want  to  seem  personal  about  it,  but  it 
has  been  asserted  that  the  commander  in  cliief  of  the  American 
Expeditionary  Forces  was  intent  upon  having  carried  into  effect 
those  sentences  prescribing  capital  punishment,  when  he  might  have 
acted  otherwise,  and  that  is  tne  reason  that  I  wanted  to  be  partic- 
ular about  that. 

Senator  Chamberlain.  There  has  been  a  suggestion  of  that  with 
reference  to  four  boys,  of  whom  two  were  found  guilty  of  sleeping 
on  post  and  the  other  two  of  disobedience  of  orders.  I  think  tnose 
were  the  onlv  four  cases  in  which  that  appeared. 

Senator  Warren.  Yes,  I  understand.  If  this  statement  of  Gen. 
Bethel  is  correct,  no  man  has  suffered  capital  punishment  on  account 
of  desertion. 

Senator  Chamberlain.  That  is  entirely  true,  no  doubt;  but  what 
about  those  four  young  men? 

Gen.  Bethel.  The  ^ur  cases  to  which  you  refer  no  doubt  were 
four  cases  that  occurred  in  the  early  history  of  the  American  Expe- 
ditionary Forces,  I  think  about  November,  1917,  and  they  occurred 
in  the  First  Division  when  it  had,  I  think,  just  entered  the  hne  or 
was  about  to  enter  the  line;  I  am  not  sure. 

Seaator  Chamberlain.  Did  Gen.  Pershing  commute  their  sentences  ? 

Gen.  Bethel.  He  had  then  no  power  as  to  their  sentences.  Gen. 
Pershing  had  power  to  confirm  death  sentences  given  him  by  the 
Articles  of  War  only  with  respect  to  the  following  offenses:  Murder, 
rape,  desertion,  and  mutiny.  He  had  no  power  to  carry  a  death 
sentence  into  effect  for  sleeping  on  post,  for  disobedience  of  orders, 
for  lifting  a  weapon  against  a  superior  officer,  or  for  various  other 
things  for  which  the  Articles  of  War  permit  the  death  penalty  to  be 
imposed.  All  cases  except  those  of  murder,  desertion,  mutiny, 
ana  rape  required  confirmation  by  the  President  for  the  execution  of 
the  death  penalty:  so  that  those  cases  might  have  come  direct  from  the 
division  commanaer  to  the  President  under  the  law. 

An  order  was  issued,  however,  in  the  early  days  of  the  American 
Expeditionary^  Forces,  requiring  records  involvmg  sentences  which 
required  the  confirmation  of  higher  authority  to  pass  through  inter- 
mediate authority  in  order  that  the  intermediate  authority  might 
express  its  views  and  make  its  recommendation.  In  other  words, 
cases  coming  up  from  divisions  came  to  Gen.  Pershing  through 
rorj)s  headquarters  in  order  that  the  corps  commander  might  make 
recommendations,  and  in  that  way  these  four  cases  which  you  mention 
passed  through  Gen.  Pershing's  headquarters  on  their  way  to  the 
President. 
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Senator  Warren.  He  had  no  power  to  act  on  them? 

Gen.  Bethel.  No,  sir. 

Senator  Chamberlain.  That  is  what  the  testimony  shows. 

Senator  Warren.  He  had  not  powder  to  commute  or  do  away  with 
it^ 

Gen.  Bethel.  No  j)owcr  to  act  on  that  in  anv  way  whatsoever. 
Just  the  same  as  these  four  were  sent  on  up  to  the  President,  a  number 
of  others  came  up  which  would  have  had  to  go  to  the  President.  On 
ray  examination  of  them,  under  his  supervision  it  was  beUeved  that  a 
less  punishment  than  death  should  be  inflicted,  and  they  were  sent 
back  to  the  reviewing  authorities  to  resubmit  to  the  court. 

Senator  Chamberlain.  Those  were  cases  over  which  the  general 
commanding  had  jurisdiction? 

Gen.  Bethel.  He  had  no  jurisdiction  over  them.  They  were  cases 
where  the  death  sentence  had  been  adjudged,  which  had  been  ap- 
proved by  the  reviewing  authority,  the  division  commander,  and 
where  it  would  require  the  confirmation  of  the  President  to  give  them 
effect,  but  uiasmuch  as  we  believed  the  death  sentence  should  not  be 
inflicted  in  those  cases,  the  records  were  sent  back  to  the  reviewing 
authority  with  the  suggestion  that  he  send  them  back  to  the  court  for 
the  imposition  of  a  lesser  penalty. 

Senator  Chamberlain.  That  was  by  the  commander  of  the  Ameri- 
can Expeditionary  Forces  ? 

Gen  Bethel.  Yes,  sir. 

Senator  Chamberlain.  He  had  no  authority  to  act? 

Gen.  Bethel.  Not  at  all. 

Senator  Warren.  He  had  the  authority  to  act  in  that  way,  to 
send  them  back  ? 

Gen.  Bethel.  In  that  way.  In  other  words,  there  was  nothing 
preventing  his  acting  in  that  wav. 

Senator  Warren.  He  assumed  as  there  was  no  law  against  it  he 
could  exercise  it  in  that  way? 

Gen.  Bethel.  Yes,  sir.  In  other  words,  he  sent  it  back  to  the 
major  general  who  had  approved  it  for  such  further  action  as  he 
thought  proper. 

Senator  Chamberlain.  Did  any  other  cases  come  up  where  the 
commander  of  the  expeditionary  forces  recommended  the  change  of 
a  sentence,  even  where  he  had  no  authority  to  act  himself  ? 

Gen.  Bethel.  Yes;  there  were  a  few  others  in  which  he  had  no 

?ower  given  by  law  but  in  which  recommendations  were  made  to  the 
resident. 

Senator  Chamberlain.  He  had  no  jurisdiction  even  to  do  that? 

Gen.  Bethel.  No  jurisdiction  conferred  by  law;  no,  sii*. 

Senator  Chamberlain.  Why  was  the  recommendation  made  in 
these  four  cases  that  they  should  be  executed  ? 

Gen.  Bethel.  Because  it  was  believed  to  be  necessary  for  disci- 
j)linary  purposes  at  that  time,  as  a  deterrent  to  the  commission  of 
such  crimes  thereafter. 

Senator  Chamberlain.  I  think  that  is  what  the  evidence  here 
generally  shows,  Senator  Warren. 

Gen.  Bethel.  There  is  not  any  question  about  that. 

Senator  Warren.  I  wanted  to  get  at  the  facts  as  he  has  given 
them  because  there  has  been  a  good  deal  of  loose  talk  outside,  and  I 
wanted  to  get  at  the  facts. 
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Senator  Chamberlain.  So  far  as  that  recommendation  was 
concerned,  there  was  absolutely  no  provision  of  law  which  required 
Gen.  Pershing  to  certify  those  up  and  recommend  execution? 

Gen.  Bethel.  None  whatsoever. 

Senator  Chamberlain.  And  there  was  not  any  authority  for  him 
to  take  the  case  where  sentence  of  death  had  been  passed,  no 
authority  of  law  which  authorized  him  or  required  him  to  send  them  back 
to  the  division  commander  ? 

Gen.  Bethel.  No  express  authority,  but  such  action  was  legally 
appropriate  and  conducive  to  justice. 

Senator  Warren.  And  of  course  he  could  not  remit  them  ? 

Gen.  Bethel.  No,  sir. 

Senator  Lenroot.  May  I  ask  you,  General,  how  many  death 
sentences  were  imposed,  I  do  not  mean  executed.  I  see  you  speak 
of  44,  but  I  see  that  only  includes  those  which  the  commander  in 
chief  had  power  to  confirm  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Lenroot.  How  many  others  were  there  ? 

Gen.  Bethel.  It  seems  to  me  that  includes  all  that  were  adjudged 
in  the  American  Expeditionary  Forces. 

Senator  Lenroot.  That  did  not  include  these  four  boys,  for 
instance  ? 

Gen.  Bethel.  No;  these  44  include  those  who  came  before  the 
commander  in  chief  for  confinnation,  for  his  action. 

Senator  Lenroot.  How  many  more  were  there,  if  you  know, 
that  did  not  come  before  him  for  confirmation  ? 

Gen.  Bethel.  I  could  find  out  from  mv  records,  but  I  think  not 
more  than,  I  should  say,  not  to  exceed  a  dozen,  Senator. 

Senator  Chamberlain.  Death  sentences? 

Gen.  Bethel.  Yes,  sir:    death  sentences. 

Senator  Warren.  Could  you  in  looking  over  your  notes  finally 
insert  the  number? 

Gen.  Bethel.  Yes,  sir;  I  could.  I  can  recall  three  or  four  now. 
I  remember  one  particularly  where  he  recommended  that  it  be 
carried  into  effect,  and  I  remember  a  number  of  others — I  had  better 
not  state  any  further.     My  memory  is  not  reliable. 

fXoTE  BY  Gkn.  Bethel. — In  addition  to  the  four  cases  heretofore  referred  to  there 
were  four  other  death  sentences  which  required  the  action  of  the  President;  one  of 
rach  was  recommended  to  be  executed,  two  were  recommended  to  be  commuted 
and  one  to  be  disapproved.) 

Senator  Lenroot.  You  can  show  those  in  the  record  where  the 
recommendation  was  made  for  the  reduction  of  the  sentence,  or 
where  recommendations  were  made  to  carry  out  the  sentence. 

Gen.  Bethel.  Yes,  Senator,  I  shall  just  continue  this  tabulation 
so  as  to  show  those  numbers. 

I  may  sav  here  also  with  reference  to  the  death  sentences  that 
were  carried  into  effect,  11  for  murder  and  rape,  that  I  take  the 
absolute  responsibility  for  what  was  done  in  those  cases,  and  that  I 
gave  each  one  of  those  cases  the  most  careful  personal  study,  reading 
aU  the  evidence  in  every  case  and  generally  rereading  it,  and  that  I 
feel  personally  responsible  for  the  infliction  of  that  sentence  in  each 
of  those  1 1  cases. 

Senator  Warben.  Did  any  of  them  acknowledge  their  guilt? 

Gen.  Bethel.  Well,  some  of  them  did,  but  how  many  I  do  not 
remember. 
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Senator  Warren.  That  is  not  a  controlling  factor. 

Senator  Lenroot.  In  those  cases,  General,  were  they  of  such  a 
nature  that  where  the  death  penalty  was  inflicted,  the  same  punish- 
ment would  have  been  inflicted  under  the  civil  law  f 

Gen.  Bethel.  I  am  glad  you  asked  that  question,  Senator. 
I  suppose  in  many  of  our  States  the  death  sentence  is  not  enforced 
for  rape.  I  think  in  practically  all  of  them  it  is  for  murder.  Most 
of  these  were  rape  cases.  Now%  we  had  quite  a  few  murder  CAses 
among  the  2,000,000  men  of  the  American  Expeditionary  Forces, 
and  we  determined  not  to  confirm  and  carry  into  effect  the  sentence 
of  death  in  such  cases  unless  we  were  very  certain  that  such  punish- 
ment would  generally  be  carried  into  effect  in  the  United  States. 
In  fact  we  leaned  backward  on  that  principle  and  commuted  to  life 
imprisonment  or  sent  up  for  commutation  by  the  President  some 
pretty  flagrant  cases  of  murdef .  In  fact,  I  can  state  the  circumstances 
of  the  murder  cases,  where  the  death  sentence  was  actually  carried 
into  effect.  One  was  a  very  cold-blooded  murder  of  a  militar}' 
policeman  by  a  person  who  Kad  been  in  desertion  for  quite  a  while 
and  endeavored  to  effect  his  escape  in  that  way.  Anotner  was  com- 
mitted by  a  negro  upon  a  French  professor  who  was  endeavoring  to 
prevent  the  negro  from  committing  rape,  which  he  was  attemptin<i: 
at  the  time.  The  other  two  murder  cases  were  in  connection  with 
rape  which  was  being  committed,  and  was  committed  at  the  same 
time. 

We  had  a  number  of  murder  cases  where  the  man  was  apparentlv 
somewhat  under  the  influence  of  liquor,  or  where  there  was  some 
degree  of  provocation,  where  he  felt  a^rieved  and  was  in  more  or 
less  hot  blood,  and  in  none  of  those  cases  did  we  carry  out  the 
sentence  of  death. 

Senator  Chamberlain.  All  of  those  are  in  your  list  here,  in  your 
detailed  statement  ? 

Gen.  Bethel.  Yes,  they  are  in  this  list,  and  I  am  speaking  of  cases 
where  Gen,  Pershing  had  the  power  to  carry  the  sentence  into  effect. 

Senator  Warren.  What  is  the  penalty  in  your  State  for  rape? 

Senator  Lenroot.  We  have  no  death  penalty.  But,  of  course. 
I  see  that  in  this  situation  the  death  penalty  for  rape  would  be  very 
much  more  proper  as  a  deterrent  than  it  would  in  civil  life. 

Gen.  Bethel.  Yes,  sir.  In  the  first  place,  the  article  of  war 
says  that  for  rape  the  sentence  shall  be  either  death  or  life  imprison- 
ment, and  under  the  special  conditions  existing  there,  where  the 
women  were  defenseless,  their  men  were  all  at  the  front,  we  felt  it 
necessary  to  make  an  example  on  a  clear  case,  and  I  am  free  to  say 
that  in  nearly  all  the  cases  of  rape  that  were  tried,  and  m  all  m  which 
there  was  a  conviction,  there  was  the  clearest  and  most  convuicmg 
evidence. 

There  was  one  case  where  a  negro  was  convicted  of  rape  and  the 
sentence  was  approved  and  sent  to  our  headquarters,  and  there  wa^ 
just  a  slight  doubt  as  to  the  identity,  and  of  course  the  sentence  was 
disapproved  by  the  commander  in  chief.  That  is  one  thing  we  had 
to  be  very  careful  about,  that  there  was  no  question  about  identity, 
because,  as  you  know,  negroes  look  very  much  alike  to  us  and  still 
more  alike  to  the  French  people.  These  rape  sentences  were  not 
confined  to  negroes  by  any  means.  They  were  about  equally  divided 
between  the  two  races. 
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Senator  Chamberlain.  You  did  not  quite  finish  reading  that. 
Gen.  Bethel.  No,  sir,  not  quite  [reading] : 

()n  the  whole,  the  court-martial  system  has  worked  well  in  the  American  Expe- 
ditionary Forces,  and  has  proved  its  adaptability  to  war  conditions.  Difficulties 
were  encountered,  as  indicated  above,  but  they  were  not  as  great  as  in  other  fields 
of  military  administration  and  did  not  to  an  appreciable  extent  defeat  the  purpose 
of  military  trials — to  enforce  discipline.  This  was  the  first  war  test  of  the  law  estab- 
lishing the  special  court  and  the  law  authorizing  the  President  to  empower  other 
commanding  officers  to  appoint  general  courts-martial  than  those  designated  in  the 
Articles  of  War.  Both  provisions  of  law  have  proved  invaluable.  In  fact,  great 
embarraasment  would  have  resulted  had  not  the  President  the  authority  to  delegate 
the  power  to  appoint  general  courta-martial. 

Cases  were  generally  well  tried.  There  were,  of  course,  some  poorly  tried  cases, 
but  the  percentage  of  such  was  not,  in  my  opinion,  greater  tlian  in  peace  times.  In 
the  maiority  of  the  cases  it  was  apparent  from  the  way  the  trial  was  conducted,  as 
shown  Dv  the  record,  that  not  only  the  Judge  Advocate  and  counsel,  but  some  mem- 
bers of  the  court  also,  were  professional  lawyers. 

With  reference  to  that  last  remark,  some  other  judge  advocates 
have  expressed  a  different  opinion  from  what  I  have  stated  here 
with  respect  to  the  thoroughness  of  the  trials.  Of  course  I  only 
read  the  record  generally  in  the  more  important  trials,  the  dismissal 
of  officers  and  death  cases,  though  in  some  other  cases  of  soldiers. 
I  think  that  these  trials  for  thoroughness  average  as  well  as  the 
cases  I  read  for  10  years  as  a  department  judge  advocate  in  time  of 

f>eace,  but  that  is  an  opinion  that  is  expressed  only  on  somewhat 
imited  experience.     I  only  read  a  certain  class.     A  great  many  of 
them  were  very  well  tried. 

Senator  Warren.  That  is  vour  judgment  from  the  experience  you 
had? 

Gen.  Bethel.  That  I  had;  yes,  sir. 

Senator  Chamberlain.  General,  take  your  statistical  record  here, 
you  sav  that  there  were  in  the  aggregate  6,875  general  court-martial 
cases  cluring  the  years  1917,  1918,  and  1919. 

Gen.  Bethel.  In  the  A.  E.  F.  ? 

Senator  Chamberlain.  Yes. 

Gen.  Bethel.  Six  thousand  eight  hundred  and  seventy-three  it 
indicates ;  yes,  sir. 

Senator  Chamberlain.  That  is  right,  is  it  not? 

Gen.  Bethel.  Total  trials  for  1917,  1918  up  to  June  30,  1919, 
yes,  sir. 

Senator  Chamberlain.  Now,  have  you  any  record  to  show  what 
the  aggregate  of  the  sentences  was  upon  those  whose  sentences  were 
permittea  to  stand  ? 

Gen.  Bethel.  No,  sir;  I  had  submitted  to  Gen.  Pershing,  and  I 
have  a  record  myself,  a  large,  tabulated  record,  showing  the  sen- 
tences in  every  case,  together  with  such  remissions  as  were  there- 
after made,  but  I  never  added  up  the  aggregate,  no,  sir.  I  have  not 
anv  idea  as  to  what  the  ara'egate  was. 

Senator  Chamberlain,  uould  you  furnish  that  ^ 

Gen.  Bethel.  I  think  so. 

Senator  Chamberlain.  I  would  like  to  have  it  in  the  record. 

Gen.  Bethel.  The  aggregate  of  years  of  confinement,  you  want, 
do  vou  not  ? 

Senator  Chamberlain.  Yes. 

Senator  Warren.  You  want  the  original  sentence  ? 

Senator  Chamberlain.  The  whole  amount. 
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Gen.  Bethel.  Xo,  indeed;  Gen.  Pershing  had  no  l^al  authority 
whatsoever  over  a  sentence  finally  approved  by  one  of  his  lower 
commanders.  His  authoiitv  in  such  cases  was  confined  to  remitting 
the  punishment  of  a  man  that  might  be  serving  in  the  A.  E.  F.,  he 
being  the  supreme  commander. 

Senator  Warren.  Something  in  the  nature  of  a  pardon,  do  you 
mean? 

Gen.  Bethel.  Yes,  sir;  the  remission  of  punishment. 

Senator  Chamberlain,  You  are  referring  to  Gen.  Pershing.  I 
am  not  trying  to  make  this  personal,  as  I  have  a  very  high  regard  for 
him. 

Senator  Warren.  You  mean  the  commander  in  chief? 

Senator  Chamberlain.  I  am  trying  to  get  at  the  construction  of 
this  statute.  I  am  not  trying  to  fix  any  responsibility  upon  Gen. 
Pershing.  But  I  want  to  find  out  to  what  extent  there  is  for  that 
reviewii^  power  under  your  construction  of  the  law. 

Gen.  Bethel.  The  law  was  perfectly  clear  so  far  as  the  powders  of 
the  commander  in  chief  were  concerned.  He  was  the  reviewing  au- 
thority in  the  cases  of  courts  appointed  by  him,  and  he  was  the  con- 
firming authority  in  cases  of  dismissal  and  death  adjudged  by  lower 
commanders.  ^ 

Senator  Chamberlain.  I  think  there  is  no  question  about  that. 
There  is  no  difference  between  us  there. 

Gen.  Bethel.  And  he  also  had  the  authority  under  the  Articles  of 
War  to  remit  a  punishment  which  had  been  approved  and  had  gone 
into  effect,  and  which  was  being  served  in  his  command. 

Senator  Chamberlain.  Where  does  he  get  that? 

Gen.  Bethel.  From  the  Articles  of  War  expressly,  and  that  was 
the  end  of  his  authority  under  the  Articles  of  War. 

Senator  Chamberlain.  Now,  what  was  this  General  Order  No.  7  \ 

Gen.  Bethel.  General  Order  No.  7  was  issued  by  the  War  Depart- 
ment in  the  spring  of  1918,  and  provided  that  before  the  Sentence  of 
dismissal  of  an  officer  or  a  death  sentence  or  a  sentence  inflicting  dis- 
honorable discharge  of  a  soldier  should  be  carried  into  effect,  the 
record  of  trial  should  be  submitted  to  the  Judge  Advocate  General's 
Office  for  determination  of  the  legality  of  the  trial.  Whereupon,  the 
examination  having  been  made,  the  record  would  be  returned  to  the 
reviewing  authority  for  his  final  action. 

Senator  Chamberlain.  What  was  the  genesis  of  that  order?  Do 
you  know  in  what  it  had  its  origin  ?  What  was  the  occasion  of  its 
adoption  '\ 

Gen.  Bethel.  No;  I  do  not.  I  was  in  France,  and  it  came  out  of  a 
clear  sky  so  far  as  we  were  concerned  in  France. 

Senator  Chamberlain.  Let  nie  ask  you  if,  in  August,  1918,  Gen. 
Crowder  did  not  write  you  a  letter  on  the  subject,  m  substance  the 
purpose  of  which  was  that  some  rule  must  be  adopted  or  something 
must  be  done  to  head  off  a  congressional  investigation  as  to  court- 
martial  systems  \ 

Gen.  Bethel.  He  wrote  me  a  letter.  I  think  the  letter — I  have 
read  Gen.  Ansell's  testimony  before  this  committee,  and  came  across 
this  letter  in  the  printed  record,  and  I  have  no  doubt  that  it  is  a  correct 
copy  of  the  letter  that  was  sent  me.  I  remember  getting  such  a 
letter,  and  I  have  no  doubt  that  it  is  a  correct  copy  of  the  letter. 

Senator  Chamberlain.  You  remember  the  letter? 
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Gen.  Bethel.  I  remember  rather  vaguely  the  letter:  yes,  sir. 

Senator  Chamberlain.  You  would  have  it  in  your  papers? 

Gen.  Bethel.  Undoubtedly;  at  least  I  presume  it  is  in  my  files. 

Senator  Chamberlain.  If  the  letter  which  is  printed  in  the  record 
is  incorrect,  and  you  find  it  incorrect  with  a  comparison  of  your  files, 
will  you  put  in  the  correct  one  1 

Gen.  Bethel.  I  shall  have  a  verification  made. 

(Note  by  Gen.  Bethel. — ^The  letter  is  correctly  set  forth  in  the  printed  record.) 

Senator  Chamberlain.  In  that  letter  to  you,  did  he  not  also  state 
that  this  General  Order  No.  7  was  to  prevent  our  effort  toward  the 
establishment  of  a  military  court  of  appeals  ? 

Gen.  Bethel.  I  do  not  recall  the  substance  of  that  letter,  Senator, 
because  in  fact  it  made  practically  no  impression  on  my  mind.  The 
important  part  of  that  letter  to  me  was  this:  When  the  office  of  acting 
judge  advocate  general  was  established  in  France,  the  branch  office 
of  tne  War  Department,  of  which  I  was  ordered  to  take  charge  tem- 
porarily, the  cable,  through  a  mistake  in  code  numbers,  as  we  received 
It,  directed  a  certain  captain  of  Infantry  to  take  charge,  and  we 
assumed  that  that  captain  of  Infantry  was  on  his  way  to  France,  and 
therefore  the  office  was  not  established  at  once,  but  about  a  month 
later  the  error  was  discovered,  and  then  I  established  the  office;  and 
that  was  the  most  important  thing  that  Gen,  Crowder  wrote  to  me 
about,  as  I  remember. 

Senator  Chamberlain.  The  order  was  adopted  without  con- 
sultation with  you  in  the  first  place  i 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  And  the  letter  was  in  the  nature  of  an 
apology  for  adopting  order  No.  7  ? 

Gen.  Bethel.  I  do  not  know  about  it.  Senator.  I  think  that 
letter  was  a  good  deal  later,  if  I  am  not  mistaken. 

Senator  Chamberlain.  Did  you  favor  the  adopting  of  General 
Order  No.  7  ? 

Gen.  Bethel.  I  do  not  think  I  did,  Senator,  in  so  far  as  it  related 
to  cases  in  the  A.  E.  F.  It  had  its  advantages  and  it  had  its  dis- 
advantages, but  I  do  not  think  that  on  the  whole  I  was  in  favor  of 
it  at  the  time.  Now  it  was  of  great  assistance  to  me  in  this  respect, 
especially  in  the  beginning,  that  I  was  very  short-handed  ana  the 
presence  of  an  office  there  to  make  an  immediate  examination  of 
the  records  that  I  had  to  examine  for  legal  defects  was  a  great  deal 
of  help  to  me,  and  in  that  way  I  did  welcome  it. 

Senator  Chamberlain.  You  represented — you  actually  stood  in 
the  place  of — the  Judge  Advocate-  General  over  there  ?  You  were 
given  practically  the  functions,  the  authority,  of  the  Judge  Advocate 
General  here,  so  far  as  the  American  Expeditionary  Forces  were 
eoncemed  ? 

Gen.  Bethel.  I  should  hardly  put  it  that  way,  Senator.  The  law 
confers  certain  powers  on  the  Judge  Advocate  General.  I  was  not 
his  deputy,  and  really  my  powers  under  the  law  would  be  uncertain, 
I  thinK,  except  as  they  are  derived  from  the  customs  of  the  service. 
I  was  the  legal  adviser  to  Gen.  Pershing,  and  as  such,  supervising  the 
administration  of  military  justice  tliroughout  France  as  far  as  it 
was  practicable. 

Senator  Warren.  Of  course  in  using  names  you  mean  the  com- 
mander in  chief. 
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Geu.  Bethel.  Pardon;  I  should  say  that^  though  we  had  only  one 
commander  m  chief. 

Senator  Chambeblain.  I  want  you  to  understand  that  I  am  not 
undertaking  to  reflect  on  the  commander  in  chief.  I  am  trying  to 
get  at  the  method  of  administration  under  this  law. 

Gen.  Bethel.  Do  not  think,  Senator,  that  I  even  suspected  that 
you  did. 

Senator  Chamberlain.  Was  your  opinion  as  to  matters  of  law*  as 
representing  the  department  of  military  justice  over  there,  regarded 
as  final  under  General  Order  No.  7  ? 

Gen.  Bethel.  No,  sir — well,  you  mean  during  the  short  time  that 
I  had  charge  of  the  branch  office,  which  was  about  a  month  ? 

Senator  Chamberlain.  Yes,  or  any  other  time. 

Gen.  Bethel.  I  want  to  understand  the  question. 

Senator  Chamberlain.  I  will  put  it  this  way:  Did  not  Gen. 
Keman  refuse  to  take  your  view  of^the  law? 

Gen.  Bethel.  Not  mv  view,  no  sir. 

Senator  Chamberlain.  Your  department. 

Gen.  Bethel.  I  think  he  refused  to  adopt  Gen.  Kre^er's  view  of 
the  law  on  two  occasions.  I  think  he  did.  1  did  not  see  the  papers: 
I  don't  say  that  he  did. 

Senator  Chamberlain.  Was  Kreger  occupying  a  position  in  your 
department? 

Gen.  Bethel.  No,  sir.  Krcger's  office  and  mine  were  entirely 
distinct. 

Senator  Chamberlain.  What  was  his  ? 

Gren.  Bethel.  Kreger  had  charge  of  the  branch  office  of  the  Judge 
Advocate  General. 

Senator  Warren.  That  is,  the  regular  office  of  the  Judge  Advo- 
cate General  ? 

Gen.  Bethel.  Yes,  sir.  The  distinction  should  be  clearly  borne 
in  mind.  I  was  judge  advocate  of  the  A.  E.  F.,  the  chief  law  officer 
of  the  A.  E.  F.  Gen.  Kreger  had  an  office  which  was  a  branch  of 
the  War  Department,  a  branch  of  the  Judge  Advocate  General's 
office  of  the  War  Department,  and  his  office  was  not  a  part  of  the 
A.  E.  F. 

Senator  Chamberlain.  He  really  represented  the  Judge  Advocate 
General  ? 

Gen.  Bethel.  He  really  represented  the  Judge  Advocate  General 
at  Washington. 

Senator  Chamberlain.  Yes.  Did  not  Gen.  Keman  decline  to 
follow  his  directions  ? 

Gen.  Bethel.  I  think  he  did  on  two  occasions.  I  am  saying  that 
only  on  hearsay. 

Senator  Chamberlain.  Did  not  Gen.  Hull,  for  instance — ^what 
position  did  he  occupy  ? 

Gen.  Bethel.  Col.  Hull  was  judge  advocate  of  the  S.O.S.  until 
he  became  finance  officer  of  the  A.  E.  F. 

Senator  Chamberlain.  Do  vou  not  know  of  cases  where  he  advised 
Gen.  Keman  not  to  observe  the  decisions  of  Kreger  ? 

Gen.  Bethel.  I  do  not  know  of  that,  but  it  is  probable ^well, 

I  do  not  know.  I  will  say  in  connection  with  the  matter  that  my 
office  always  conformed  to  the  decisions  of  the  Acting  Judge  Advocate 
General  except  that  we  went  and  saw  him  when  we  thought  he  wa> 
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mistaken,  and  had  him  correct  some  of  his  decisions,  and  in  two  cases 
where  I  felt  very  certain  that  he  was  wrong  I  appealed  to  the  Judge 
Advocate  General's  Office  in  Washington. 

Senator  Chambeblain.  You  were  of  the  opinion  that  a  commanding 
general's  rulings  upon  questions  of  law  were  final,  were  you  not? 

Gen.  Bethel.  So  far  as  his  own  action  is  concerned. 

Senator  Chamberlain.  Well,  yes,  in  any  way,  whether  official  or 
not. 

Gen.  Bethel.  They  are  only  in  the  same  way  that  any  man's 
decisions  are  final  for  the  time  as  regards  his  own  action. 

Senator  Chamberlain.  What  was  General  Order  No.  84  ? 

Gen.  Bethel.  I  think  General  Order  No.  84  modified  General 
Order  No.  7,  somewhat,  but  I  could  not  state  from  memory  in  what 
respect. 

Senator  Chamberlain.  You  have  a  copy  of  it,  have  you  not  ? 

Gen.  Bethel.  Yes. 

Senator  Chamberlain.  Will  you  not  put  that  in  the  record, 
General  ? 

Gen.  Bethel.  Yes,  sir.  General  Order  No.  84,  War  Department, 
1918?    I  will  insert  the  part  of  it  which  is  pertinent  here. 

(The  part  of  the  order  referred  to  is  here  printed  as  follows:) 

Genbral  Orders,  No.  84. 

War  Department, 
Woihington,  September  11  ^  1918. 

IV.  The  last  subpara^n^ph  of  Section  II,  General  Orders,  No.  7,  War  Department, 
1918,  is  amended  to  read  as  follows: 

The  records  of  all  general  courts-martial  and  of  all  military  commisBions  originating 
in  the  said  Expeditionary  Forces  will  be  forwarded  to  the  said  branch  office  for  review, 
and  it  shall  be  the  duty  of  the  said  Acting  Judge  Advocate  General  to  examine  ana 
review  such  records,  to  return  to  the  proper  comnianding  officer  for  correction  such  as 
are  incomplete,  and  to  report  to  the  proper  officer  any  defect  or  irregularity  which 
r^'ndera  the  finding  or  sentence  ill(^B;al  or  void  in  whole  or  in  part.  The  execution  of 
all  n^ntences  involving  death,  dismissal,  or  dishonorable  discharge  shall  be  stayed 
fK'ri<lin«r  such  review.  Any  sentence,  or  bv  part  thereof,  so  found  to  be  illegal,  defec- 
tive, or  void,  in  whole  or  in  part,  shall  be  disapproved,  modified,  or  set  aside,  in 
an»ordance  with  the  recommendation  of  the  Actug  Judge  Advocate  General.  The 
said  Acting  Judge  Advocate  General  will  forward  all  records  in  which  action  is  com- 
pl«U*,  U^ether  with  his  review  thereof  and  all  proceedings  thereon,  to  the  Judge 
Advocate  General  of  the  Army  for  permanent  file.    (250.47,  A.  G.  O.) 

By  order  of  the  Secretary  op  War: 

Peyton  0.  March, 
General,  Chief  of  Staff. 
Official: 

P.  C.  Harris. 

Acting  The  Adjutant  General, 

Senator  Chamberijiin.  Yes,  sir.  You  do  not  question  the  legality 
of  General  Order  No.  7,  and  of  General  Order  No.  84  ? 

Gen.  Bethel.  No,  sir;  I  do  not  think  I  have  questioned  the  legal- 
ity of  General  Order  No.  7. 

Senator  Chamberlain.  Or  84  ? 

Gen.  Bethel.  No;  I  think  not.  There  was  one  of  those  orders 
possibly,  that  I  was  about  to  recommend  that  its  effect  be  made 
definite  and  certain  when  it  was  amended.     I  think  that  was  No,  7. 

Senator  Chamberlain.  Did  you  protest  against  it  ? 

Gen.  Bethel.  No;  I  did  not  protest- 
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Senator  Chamberlain.  You  accepted  it  without  question  ? 

Gen.  Bethel,  We  discussed  it  some.  We  discussed  it  some  thero 
at  our  headquarters  when  we  first  heard  of  it.  I  know  that  Gen. 
Harbord  thought  it  was  inadvisable.  The  only  discussion  I  ever 
had  of  it  or  concerning  it  with  Gen.  Pershing,  I  think  amounted  to 
this,  I  told  him  I  disliked  very  much  to  see  a  military  agency  estab- 
lished in  the  A.  E.  F.  which  was  not  a  part  of  the  A.  E.  F.,  and  I 
remember  that  he  expressed  the  same  opinion. 

Senator  Chamberlain.  That  was  Kjeger  ? 

Gen.  Bethel.  Yes:  it  was  an  office  that  was  not  a  part  of  the 
A.  E.  F.  I  think  I  also  stated  that  it  would  be  somewhat  dangerous 
if  when  we  got  into  Germany  and  tried  Germans  by  military  commLs- 
sion,  to  have  to  send  the  record  some  distance  and  to  wait  for  some 
time  before  we  could  carry  the  sentence  into  effect.  I  think  I 
expressed  myself  to  that  effect. 

Senator  Chamberlain.  Was  not  that  order  subsequently  revoke<l  '*. 

Gen.  Bethel.  General  Order  7  ? 

Senator  Chamberlain.  Yes. 

Gen.  Bethel.  Some  order,  I  think  84,  modified  it. 

Senator  Chamberlain.  Was  not  that  done>  General,  at  your  insist- 
ence, and  after  your  discussion  of  the  subject? 

Gen.  Bethel.  No,  sir;  I  do  not  think  that  I  had  anything  what- 
soever to  do  with  the  modification.  I  do  not  think  so;  in  fact,  I  am 
sure  I  did  not. 

Senator  Chamberlain.  Well,  did  not  the  War  Department  go  to 
the  extent  of  abolishing  the  office  of  Judge  Advocate  General  in 
France  ? 

Gen.  Bethel.  Yes,  sir;  and  we  insisted  most  strenuously  that  it 
be  reestablished. 

Senator  Chamberlain.  That  is  when  you  complained  about  order 
No.  84  ? 

Gen,  Bethel.  No;  I  never  made  any  complaint  respecting  Genend 
Order  No.  84. 

Senator  Chamberlain.  I  would  just  like  to  know. 

Gen.  Bethel.  I  will  tell  you  my  recollection  with  regard  to  the 
abolition  and  the  reestablishment  of  the  branch  office  oi  the  Judc^e 
Advocate  General  in  France. 

Senator  Chamberlain.  That  was  Kreger? 

Gen.  Bethel.  Yes,  sir.  In  the  spring  of  1919  a  cable  was  receiveti 
directing  Gen.  Kreger  to  return  to  the  United  States,  that  the  offico 
of  Acting  Judge  Advocate  General  in  France  was  abolished,  and  that 
all  orders  relating  to  it  were  revoked.  I  made  a  careful  study  of  the 
eflFect  of  that  cable,  and  took  the  advice  of  the  other  military  law- 
yers there,  and  we  all  agreed  that  the  effect  of  that  cable  was  to 
abolish  all  review  by  the  Acting  Judge  Advocate  General  or  the 
Judge  Advocate  General's  Office  oef ore  we  should  confirm  the  sen- 
tence or  before  we  should  approve  the  sentence.  I  had  doubts  as 
to  whether  the  War  Department  really  meant  to  do  that,  and  so  a 
cable  was  sent  asking  if  that  was  the  intent.  The  War  Denartment 
replied  by  a  cable  that  it  was  intended  that  all  records  should  bo 
sent  to  the  United  States  for  examination  in  the  United  States  bef<»ro 
we  should  carry  the  sentence  into  effect.  Now  you  see  what  delay 
that  would  involve,  and  we  immediately  asked  that  that  office  bV 
reestablished,  and  it  was  reestablished. 
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Senator  Chamberlain.  You  had  changed  your  mind  about  it  in 
the  meantime?  You  did  not  think  it  was  aclvisable  at  first  that  a 
representative  of  the  Jud^  Advocate  General's  Office  should  be  there 
in  France  under  General  Order  No.  7,  but  you  later  decided  to  have 
a  representative  there  ? 

Gen.  Bethel.  No;  I  can  not  say  it  was  so  much  a  change  of  mind 
in  that  respect;  but  if  we  had  to  send  the  records  to  the  Judge 
Advocate  Generars  Office  for  examination  before  we  could  carry  a 
sentence  into  effect,  then  I  wanted  the  branch  office  reestablishea  in 
order  that  there  might  not  be  delay. 

Senator  Chamberlain.  I  think  you  were  perfectly  right  about 
that,  sir. 

Gen.  Bethel.  I  had  not  positively  made  up  my  mind  as  to  whether 
the  jurisdiction  originally  given  by  G.  O.  No.  7  to  the  branch  office 
was  a  good  thing  or  not. 

Senator  Chamberlain.  But  the  department  was  assuming  that, 
when  Bureger  was  recalled,  the  records  would  come  here  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  And  that  was  what  you  were  protesting 
a^jainst  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  In  other  words,  that  there  would  be  this 
cireumlocution  ? 

Gen.  Bethel.  This  great  delay.  Men  would  be  waiting  to  find  out 
what  their  sentences  were,  and  they  would  have  to  be  kept  in  con- 
finement, to  the  great  inconvenience  of  the  military  authorities  in 
France,  because  it  is  very  important  that  military  justice  be  as  quick 
as  possible. 

Senator  Chamberlain.  How  did  you  do  before  Kreger  went  over 
as  the  representative  of  the  Judge  Aavocate  General  ? 

Gen.  Bethel.  No  examination  by  the  Judge  Advocate  General's 
office  was  required  before  that  time,  and  we  would  carry  the  sentence 
into  eflfect  at  once.  That  had  been  the  method  in  vogue  in  the  Army 
since  the  beginning. 

Senator  Chamberlain.  When  did  The  Adjutant  General  change  the 
rule  with  respect  to  that  ? 

Gen.  Bethel.  That  was  General  Order  No.  7. 

Senator  Chamberlain.  I  can  understand  your  reason.  The  Ar- 
ticles of  War  never  define  penalties  in  time  of  war,  but  leave  it  to  the 
tlirection  of  the  court,  do  they  not? 

Gen.  Bethel.  Y^,  sir;  they  do  not  define  penalties  to  any  great 
extent.  They  authorize  the  rresident  in  times  of  peace  to  prescribe 
the  maximum  penalties,  but  that  is  only  in  times  of  peace. 

Senator  Chamberlain.  Who  defines  the  penalty  in  time  of  war  ? 

Gen.  Bethel.  In  time  of  war  it  rests  with  the  court. 

Senator  Chamberlain.  Do  you  think  the  Articles  of  War  ought  to 
^lefine  the  penalty  ? 

Gen.  Bethel.  Ought  to  prescribe  the  maximum  penalty  ^ 

Senator  Chamberlain.  Ought  to  fix  the  penalty  some  way,  or  leave 
ii  entirely  to  the  military  tribunal,  the  court  ? 

Gen.  Bethel.  In  that  respect,  I  favor  the  articles  as  they  at  present 
exist.  The  Articles  of  War  authorize  the  death  penalty  or  the  penalty 
of  dismissal  in  certain  cases,  and  in  other  cases  they  leave  the  sentence 
to  the  discretion  of  the  court. 
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Senator  Chamberlaix.  You  accepted  it  without  question  ? 

Gen.  Bethel,  We  discussed  it  some.  We  discussed  it  some  ther^ 
at  our  headquarters  when  we  first  heard  of  it.  I  know  that  Gen. 
Harbord  thought  it  was  inadvisable.  The  only  discussion  I  ever 
had  of  it  or  concerning  it  with  Gen.  Pershing,  I  think  amounted  to 
this,  I  told  him  I  disliked  very  much  to  see  a  military  agency  estab- 
lished in  the  A.  E.  F.  which  was  not  a  part  of  the  A.  E.  F.,  and  I 
remember  that  he  expressed  the  same  opmion. 

Senator  Chamberlain.  That  was  Kreger? 

Gen.  Bethel.  Yes;  it  was  an  office  that  was  not  a  part  of  the 
A.  E.  F.  I  think  I  also  stated  that  it  would  be  somewhat  dangen>u> 
if  when  we  got  into  Germany  and  tried  Germans  by  military  commB- 
sion,  to  have  to  send  the  record  some  distance  and  to  wait  for  some 
time  before  we  could  carry  the  sentence  into  effect.  I  think  I 
expressed  myself  to  that  effect. 

Senator  Chamberlain.  Was  not  that  order  subsequently  revoke*!  f 

Gen.  Bethel.  General  Order  7  ? 

Senator  Chamberlain.  Yes. 

Gen.  Bethel.  Some  order,  I  think  84,  modified  it. 

Senator  Chamberlain.  Was  not  that  done.  General,  at  your  insist- 
ence, and  after  your  discussion  of  the  subject  ? 

Gen.  Bethel.  No,  sir;  I  do  not  think  that  I  had  anything  what- 
soever to  do  with  the  modification.  I  do  not  think  so;  in  fact,  I  am 
sure  I  did  not. 

Senator  Chamberlain.  Well,  did  not  the  War  Department  go  to 
the  extent  of  abolishing  the  office  of  Judge  Advocate  General  iii 
France  ? 

Gen.  Bethel.  Yes,  sir;  and  we  insisted  most  strenuously  that  it 
be  reestablished. 

Senator  Chamberlain.  That  is  when  you  complained  about  order 
No.  84  ? 

Gen.  Bethel.  No;  I  never  made  any  complaint  respecting  General 
Order  No.  84. 

Senator  Chamberlain.  I  would  just  like  to  know. 

Gen.  Bethel.  I  will  tell  you  my  recollection  with  regard  to  the 
abolition  and  the  reestablishment  of  the  branch  office  of  the  Judge 
Advocate  General  in  France. 

Senator  Chamberlain.  That  was  Kreger? 

Gen.  Bethel.  Yes,  sir.  In  the  spring  of  1919  a  cable  was  receive*! 
directing  Gen.  Kreger  to  return  to  the  United  States,  that  the  office 
of  Acting  Judge  Advocate  General  in  France  was  abolished,  and  that 
all  orders  relating  to  it  were  revoked.  I  made  a  careful  study  of  the 
effect  of  that  cable,  and  took  the  advice  of  the  other  military  law- 
yers there,  and  we  all  agreed  that  the  effect  of  that  cable  was  to 
abolish  all  review  by  the  Acting  Judge  Advocate  General  or  tlio 
Judge  Advocate  General's  Office  before  we  should  confirm  the  sen- 
tence or  before  we  should  approve  the  sentence.  I  had  doubts  as 
to  whether  the  War  Department  really  meant  to  do  that,  and  so  a 
cable  was  sent  asking  if  that  was  the  intent.  The  War  Department 
replied  by  a  cable  that  it  was  intended  that  all  records  should  he 
sent  to  tlie  United  vStates  for  examination  m  the  United  States  before 
we  should  carry  the  sentence  into  effect.  Now  you  see  what  delay 
that  would  involve,  and  we  immediately  asked  that  that  oflSce  bo 
reestablished,  and  it  was  reestablished. 
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Senator  Chamberlain.  You  had  changed  your  mind  about  it  in 
the  meantime  ?  You  did  not  think  it  was  aHvisable  at  first  that  a 
representative  of  the  Judge  Advocate  General's  Office  should  be  there 
in  France  under  General  Order  No.  7,  but  you  later  decided  to  have 
a  representative  there  ? 

Gen.  Bethel.  No  :  I  can  not  say  it  was  so  much  a  change  of  mind 
in  that  respect;  but  if  we  had  to  send  the  records  to  the  Judge 
Advocate  General's  Office  for  examination  before  we  could  carry  a 
sentence  into  effect,  then  I  wanted  the  branch  office  reestablished  in 
order  that  there  might  not  be  delay. 

Senator  Chamberlain.  I  think  you  were  perfectly  right  about 
that,  sir. 

Gen.  Bethel.  I  had  not  positively  made  up  my  mind  as  to  whether 
the  jurisdiction  originally  given  by  G.  O.  No,  7  to  the  branch  office 
was  a  good  thing  or  not. 

Senator  Chamberlain.  But  the  department  was  assuming  that, 
when  Kreger  was  recalled,  the  records  would  come  here  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  And  that  was  what  you  were  protesting 
against  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  In  other  words,  that  there  would  be  this 
circumlocution  ? 

Gen.  Bethel.  This  great  delay.  Men  would  be  waiting  to  find  out 
what  their  sentences  were,  and  they  would  have  to  be  kept  in  con- 
finement, to  the  great  inconvenience  of  the  military  authorities  in 
France,  because  it  is  very  important  that  military  justice  be  as  quick 
as  possible. 

Senator  Chamberlain.  How  did  you  do  before  Kreger  went  over 
as  the  representative  of  the  Judge  Aavocate  General  ? 

Gen.  Bethel.  No  examination  by  the  Judge  Advocate  General's 
office  was  required  before  that  time,  and  we  would  carry  the  sentence 
into  effect  at  once.  That  had  been  the  method  in  vogue  in  the  Army 
since  the  beginning. 

Senator  Chamberlain.  When  did  The  Adjutant  General  change  the 
rule  with  respect  to  that  ? 

Gen.  Bethel.  That  was  General  Order  No.  7. 

Senator  Chamberlain.  I  can  imderstand  your  reason.  The  Ar- 
ticles of  War  never  define  penalties  in  time  of  war,  but  leave  it  to  the 
direction  of  the  court,  do  they  not? 

Gen.  Bethel.  Yes,  sir;  they  do  not  define  penalties  to  any  great 
extent.  They  authorize  the  rresident  in  times  of  peace  to  prescribe 
the  maximum  penalties,  but  that  is  only  in  times  of  peace. 

Senator  Chamberlain.  Who  defines  the  penalty  in  time  of  war? 

Gen.  Bethel.  In  time  of  war  it  rests  with  the  court. 

Senator  Chamberlain.  Do  you  think  the  Articles  of  War  ought  to 
fletine  the  penalty  ? 

Gen.  Bethel.  Ought  to  prescribe  the  maximum  penalty  ? 

Senator  Chamberlain.  Ought  to  fix  the  penalty  some  way,  or  leave 
it  entirely  to  the  military  tribunal,  the  court  ? 

Gen.  Bethel.  In  that  respect,  I  favor  the  articles  as  they  at  present 
exist.  The  Articles  of  War  authorize  the  death  penalty  or  the  penalty 
of  dismissal  in  certain  cases,  and  in  other  cases  they  leave  the  sentence 
to  the  discretion  of  the  court. 
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Senator  Chamberlain.  You  do  not  think  it  is  necessary  that  the 
Articles  of  War  define  the  offense? 

Gen.  Bethel.  Where  there  is  doubt  as  to  the  offense  I  think  thev 
should. 

Senator  Chamberlain.  Do  you  know  that  the  ninety-fifth  and 
ninety-sixth  articles  of  war  are  very  broad  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  And  they  permit  the  military  authorities 
to  try  a  man  for  anything  prejutficiai  to  good  order  and  militan* 
discipline?  , 

Gen.  Bethel    Yes,  sir. 

Senator  Chambrelaix.  Do  you  not  think  it  is  a  very  broad  power  i 

Gen.  Bethel,  It  is  a  very  broad  power.  I  have  often  thought  that 
it  confided  to  the  court  the  power  of  legislator  and  judge. 

Senator  Chamberlain.  Do  you  not  think  it  is  too  broad  ? 

Gen.  Bethel.  My  experience  has  not  taught  me  that  it  is.  Senator. 

Senator  Chamberlain.  Do  you  think  that  it  is  necessary  ? 

Gen.  Bethel.  I  believe  that  you  have  got  to  have  some  general 
article.  Of  course  the  effect  of  it  can  be  diminished  by  more  specific 
l^islation,  by  enumerating  a  greater  number  of  offenses  as  xnilitarT 
offenses. 

Senator  Chamberlain.  Now,  General,  what  have  you  to  say  in 
reference  to  a  court  of  appeals,  a  military  court  of  appeals  of  some 
kind,  where  the  appellate  tribunal  woula  have  greater  power -tlian 
the  Judge  Advocate  General  has  now  ? 

Gen  Bethel.  I  have  read  Gen.  AnselPs  testimony  before  this  com- 
mittee very  hurriedly  and  I  learned  of  the  cases  known  as  the  Texas 
mutiny  cases,  and  I  presume  no  doubt  that  there  are  other  cases  some- 
what similar  to  those  from  time  to  time,  and  I  think  there  should  W 
a  power  to  correct  and  reverse  any  illegal  judgment  that  has  been 
rendered. 

Senator  Chamberlain.  I  am  glad  to  hear  you  say  so.  I  think 
there  is  no  question  about  that. 

Gen,  Bethel.  I  feel  that  the  pardoning  power  is  not  sufficient  in 
such  cases. 

Senator  Chamberlain.  It  does  not  remove  the  stigma  of  con- 
viction. 

Gen.  Bethel.  It  does  not,  because  a  pardon  presupposes  guilt. 

Senator  Chamberlain.  Yes,  sir. 

Gen.  Bethel.  It  does  not  establish  the  fact  that  there  was  an 
illegal  conviction. 

&nator  Chamberlain.  No  matter  whether  there  was  prejudicial 
error  in  the  trial  or  whether  the  trial  was  irreguhir  or  not  ? 

Gen.  Bethel.  If  for  any  reason  the  conviction  was  illegal  or  on 
insufficient  evidence,  or  if  there  was  a  great  abuse  of  discretion  on 
the  part  of  those  who  imposed  and  approved  the  sentence,  I  beheve 
there  ought  to  bo  a  coiTccting  power  somewhere  that  can  sweep 
away  the  determination  of  guilt. 

Senator  (^iamberlain.  Because  if  a  man  is  guilty,  whether  ckun- 
aiicy  is  exercised  or  not,  he  goes  out  into  the  world  with  the  stamp  of 
the  convict  on  his  brow,  denied  the  right  of  citizenship  and  depriveil 
of  many  right s.- 

Gen.  Bethel.  For  dasortion  in  time  of  war,  I  think  now  he  loses 
his  right  of  citizenship. 
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Senator  Chamberlain.  Have  you  formulated  in  your  mind  any 
system  of  appeals,  what  it  ought  to  consist  of,  how  its  functions 
should  be  exercised  ? 

Gen.  Bethel.  No,  Senator;  this  subject  is  pretty  new  to  me. 
You  see  we  have  been  very  busy  in  tne  A.  E.  F.  and  have  heard 
nothing  of  these  discussions  going  on  here  at  all,  and  I  have  only 
been  considering  it  in  the  last  three  days,  since  receiving  the  sum- 
mons from  this  committee,  so  I  am  not  prepared  to  say  just  yet 
what  I  would  recommend  in  that  line. 

Senator  Chamberlain.  Well,  you  know  this  from  your  contact 
with  the  Jud^e  Advocate  General  s  office,  that  in  his  view  of  the  law, 
his  construction  of  section  1199  of  the  Revised  Statutes,  he  only  has 
an  advisory  power  where  the  court  had  jurisdiction  and  there  were 
no  irregularities  in  the  trial.     You  think  that  is  not  broad  enough  ? 

Gen.  Bethel.  I  think  that  some  one  ought  to  have  the  power  to 
say  that  the  trial  is  illegal  and  that  the  ju^ment  is  void. 
Senator  Chamberlain.  That  there  was  prejudicial  error? 
Gen.  Bethel.  Yes;  that  there  was  error  rendering  the  judgment 
void. 

Senator  Chamberlain.  Or  impairing  some  substantial  right  of  the 
defendant.     Would  you  so  that  far  'i 

Gen.  Bethel.  Yes;  substantial  right.     Well 

Senator  Chamberlain.  If  evidence  was  admitted  that  ought  not 
to  have  been  admitted  against  a  man,  for  instance,  and  mignt  pos- 
sibly have  been  a  factor  m  his  conviction,  ou^ht  there  not  be  some 
tribunal  to  reverse  the  judgment  on  that  question  ? 
Gen.  Bethel.  Yes. 

Senator  C^mberlain.  I  am  glad  to  have  your  opinion  along  that 
line. 
Now  I  am  monopolizing  all  the  time. 

Senator  Warren.  We  are  getting  the  benefit  of  all  your  work,  are 
we  not  ? 
Senator  Lenroot.  Certainly. 

Senator  Chamberlain.  Now,  there  is  one  other  question.  We 
have  had  a  very  able  discussion  of  the  systems  in  vogue  in  Great 
Britain  and  France,  for  instance,  the  functions  and  powers  of  the 
judge  advocate  general  in  Great  Britain,  who  is  a  civilian,  and  the 
duties  and  powers  of  a  judge  advocate  in  the  field  and  in  the  Army. 
Now  what  do  you  understand  are  the  functions  of  the  judge  advo- 
cate in  France  with  the  expeditionary  forces,  whether  he  occupies 
the  position  which  you  do  with  the  commanding  general  or  whether 
he  is  with  a  division  commander  or  corps  commander  or  what  not  ? 
Wliat  is  his  function  ? 

Gen.  Bethel.  The  jud^e  advocate  of  the  American  forces  in  France 
with  respect  to  military  justice  bears  the  same  relation  to  that  com- 
mand as  the  judge  advocate  of  a  division  does  to  a  division,  or  the 
judge  advocate  of  any  other  court-martial  jurisdiction  does  to  that 
iurisdit  tion.  You  understand  that  the  t  ommanding  general  in  Fram  e 
has  not  the  power  now  to  carry  into  efiec  t  the  sentenc  e  of  death  or  the 
dismissal  of  an  officer.  His  power  is  precisely  the  same  as  any  other 
commanding  general. 

Senator  Chamberlain.  What  I  want  to  get  at  particularly  is,  does 
the  judge  advocate  in  any  branch  of  the  service,  whether  it  is  with  a 


larger  or  smaller  unit  act  only  in  the  capacity  of  an  adviser  to  the 
court  or  does  he  prosecute  for  the  Government  ? 

Gen.  Bethel.  Are  you  speaking  now  of  the  judge  advocate  of  tho 
command  known  as  the  American  toTceB  in  France,  or  are  you  speakin  g 
of  the  judge  advocate  of  the  general  court-martial  in  Prance  ? 

Senator  Chamberlain.  I  am  speaking  of  them  generally. 

Gen.  Bethel.  The  conditions  among  our  troops  in  France  with 
respec  t  to  military  justic  e  are  precisely  the  same  as  they  are  in  mobil- 
ized divisions  in  the  Ignited  States  or  one  of  the  departments  in  tho 
United  States. 

Senator  Chamberlain.  Well,  now  here  is  a  man  on  trial  before  a 
general  court-martial.     Who  prosecutes  him  ? 

Gen.  Bethel.  The  judge  aovocate  of  the  court,  the  officer  who  ha> 
been  detailed  as  judge  advocate  of  the  court. 

Senator  Chamberlain.  In  a  special  court  he  does  tho  same  things 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlaix.  And  in  a  summary  court  he  does  the  same 
thing? 

Gen.  Bethel.*  There  is  no  judge  advocate  in  the  summary  court. 
That  consists  of  onlv  one  officer. 

Senator  Chamberlain.  Now,  then,  the  judge  advocate  prose(ut(»s 
or  brings  out  the  evidence  for  the  Government  ? 

Gen.  Bethel.  Yes,  sir. 

Senator  Chamberlain.  Does  he  a(  t  as  an  advi.^^^er  for  the  court  or 
does  he  act  as  an  adviser  for  the  defendant  or  undertake  to  protect 
the  interests  of  the  defendant  ? 

Gen.  Bethel.  The  judge  advocate  of  the  court-martial  is  presuine<l 
to  advise  the  court,  but  he  does  not  do  so  very  often  unless  the  courl 
calls  upon  him  to  look  up  the  law  on  some  pai*ticular  point.  Unfor- 
tunately, however,  the  judge  advocate  of  a  court  is  much  of  the  time 
an  officer  who  is  not  spei  ially  skilled  in  the  law,  and  he  is  hardly  com- 
petent to  advise  the  court  as  to  a  serious  legal  question. 

Senator  Chamberlain.  I  beHeve  that  is  all  I  desire  to  a.sk  tho 
General  now. 

Senator  Lenroot.  I  think  I  have  just  one  question.  General.  If  a 
court  of  appeals  were  cieated,  making  it  a  legal  tribunal  and  the  juris- 
di(  tion  of  tnat  were  limited  to  passing  upon  errors  of  law,  but  with  iu» 
right  to  pass  upon  the  case  de  novo  from  the  record,  in  other  words,  to 
simstitute  its  judgment  on  the  face  of  the  facts  for  that  of  the  court- 
martial,  do  you  think  that  that  would  be  impracticable  ? 

Gen.  Bethel.  No;  it  would  not  be  impracticable. 

Senator  Chamberlain.  Well,  would  tnat  interfere  with  discipline 
or  the  command  if  the  passing  upon  facts  was  wholly  left  to  the  mili- 
tary side  ? 

Oen.  Bethel.  And  if  the  court  were  merely  to  examine  the  record 
to  see  whether  the  sentence  is  legal,  whether  the  trial  is  legal? 

Senator  Warren.  You  mean  a  court  outside  of  the  military  line^ 

Senator  Chamberlain.  Well,  of  the  judge  advocate's  department, 
composed  of  lawyers,  but  within  the  service. 

Gen.  Bethel.  No;  I  do  not  see  that  it  would. 

Senator  Chamberlain.  Do  you  think  that  would  be  beneficial  ? 

Gen.  Bethel.  Yes,  I  think  it  would;  because  no  matter  how  care- 
ful the  reviewing  authority,  with  the  advice  of  his  judge  advocate— 
and  of  course  the  staff  judge  advocate  is  really  the  reviewing  author- 


ity — but  no  matter  how  careful  he  may  be,  or  even  how  learned — and 
he  is  not  always  as  learned  as  he  ought  to  be — of  course  there  is  bound 
to  be  an  error  now  and  then  which  ou^ht  to  be  corrected.  Now,  the 
only  thing  that  I  fear  in  the  matter  of  a  court  of  that  kind  is  that  it 
will  draw  to  itself  too  much  iK)wer,  try  to  find  error  where  really  no 
substantial  error  exists.  That  will  be  the  tendency,  I  fear.  But  still 
I  think  there  ought  to  be  a  coiu't  or  a  board  or  whatever  you  may  term 
it.  I  myuelf  would  prefer  to  have  it  composed  of  military  officers  in 
the  Judge  Advocate  General's  Office,  but  1  think  there  ought  to  be  a 
body  to  make  an  examination  of  the  record  for  that  purpose. 

Senator  Chamberlain.  You  say  there  would  be  a  disposition,  you 
think,  for  that  body  to  draw  to  itself  more  power  than  it  ought  to  and 
trv  to  find  error  whether  or  no  ? 

Gen.  Bethel.  Where  the  error  is  not  substantial,  that  is  the  tend- 
ency and  that  will  have  to  be  carefully  guarded. 

Senator.  Chamberlain.  General,  that  is  not  true  of  appellate  tri- 
bunals in  the  States  and  in  the  Federal  courts.  They  usually  are 
just  the  opposite. 

Gen.  Bethel.  They  try  to  dodge  ? 

Senator  Warren.  In  the  Supreme  Court  of  the  United  StaU^s  oven. 

Senator  Lenroot.  Do  you  think  a  military  tribunal  woidd  be  more 
apt  to  look  for  errors  than  a  civil  court  would  i 

Gen.  Bethel.  No;  I  do  not  tliink  that  they  would. 

Senator  Lenroot.  Would  not  the  presumption  be  to  the  contrary 
rather  than  otherwise  ? 

Gen.  Bethel.  Well,  I  do  not  know,  Stmator,  I  really  do  not. 

Now  if  you  gentlemen  will  pardon  me,  I  am  probably  speaking  from 
experience.  I  have  had  charge  of  the  judge  advocate's  offic>e  of  the 
A.  E.  F.,  and  know  something  of  the  work  in  the  acting  judge  advocate 
general's  office  then,  which  was  wholly  independent  of  my  office. 

Senator  Chamberlain.  Gen.  Kreger? 

Gen.  Bethel.  Gen.  Kreger  had  an  excellent  office,  and  had  a 
number  of  excellent  lawyers  as  assistants.  Now,  it  does  seem  to  me 
that  at  times  they  were  attaching  too  much  weight  to  inconsequential 
error.  Now,  that  is  the  sort  of  thing  I  fear.  I  trust  my  fears  may  not 
be  well  grounded. 

Senator  Lenr<k>t.  As  I  gather  from  such  testimony  as  I  have  heard 
with  relation  to  this  military  court  of  appeals,  I  gather  that  there  was 
the  fear  that  a  court  consisting  of  the  representatives  of  the  Judge 
Advocate  General's  office  would  pass  upon  the  adequacy  of  the  sen- 
tence and  the  punishments  and  not  having  that  knowledge  of  mihtary 
needs  and  discipline,  would  not  be  in  a  position  to  give  such  judgments 
as^inihtarv  discipline  inight  require.  But  it  has  occurred  to  me  that 
that  could  not  be  true,  in  so  far  as  their  power  to  review  for  prejudicial 
orror  is  concerned. 

Gen.  Bethel.  I  agree  with  you,  Senator.  I  certainly  would  not 
desire  to  see  any  court,  civil  or  military,  sitting  in  Washington  having 
the  power  to  set  aside  and  disapprove  a  sentence  on  the  ground  that 
they  thought  it  was  too  severe,  necause  such  a  court  will  have  little  or 
no  conception  of  the  necessities  of  military  discipline  in  the  far-away 
Held 

Senator  Warren.  It  would  not  have  in  time  of  war? 

Gen.  Bethel.  Of  course  we  must  always  think  of  a  time  of  war 
when  we  are  thinking  of  military  law. 
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Senator  Lenroot.  But  if  such  a  court  had  the  power  to  set  aside 
such  a  verdict  and  send  the  case  back  for  prejudicial  error,  so  that 
military  officers,  after  all,  had  control  of  the  sentence,  there  could  not 
be  any  objection  i 

Gen.  Bethel.  There  would  not  be  in  theory.  I  doubt  the  ad- 
visability of  sending  a  case  back  a  long  distance.  It  would  be  imjx^s- 
sible  to  call  the  court  together  again. 

Senator  Lenroot.  You  could  have  a  new  court  like  a  new  trial  court 
in  civil  life  and  a  new  jury  ? 

Gen.  Bethel.  But  we  are  rather  averse  to  new  trials  in  the  military 
service,  possibly  without  reason.  We  feel  that  military  justice  ought 
to  be  swift  ana  we  feel,  in  striving  to  convict  the  most  guilty  man, 
the  Grovernment  had  better  bear  the  loss  of  a  conviction  rather  than 
pursue  it  further. 

Senator  Lenroot.  It  is  your  idea  that  where  prejudicial  error  has 
occurred  that  should  end  tne  case  ? 

Gen.  Bethel.  I  would  rather  not  make  final  answer  on  that  point, 
Senator.  I  have  always  been  very  much  inclined  to  dismiss  a  case 
that  has  been*  tried  once,  even  where  there  has  been  no  jurisdiction, 
rather  than  to  pursue  the  man  further,  although  I  recognize  that  there 
has  been  no  legal  trial  and  you  have  the  right  to  bring  the  person  to 
trial.  I  have  just  read  hurriedly  the  Kernan  report  and  I  find  that  it 
does  make  provision  for  a  new  trial.  But  I  have  not  thought  about 
the  matter  sufficiently  to  be  willing  to  express  an  opinion. 

Senator  Lenroot.  On  another  branch,  I  would  like  to  ask  one 
question.  In  this  table  of  acquittals  it  appears  that  in  the  A.  E.  F. 
tnerc  were  1,062  acquittals  approved  and  149  acquittals  disapproved. 
Generally  speaking,  what  became  of  those  acquittals  that  were  dis- 
approved ? 

Gen.  Bethel.  That  is  merely  an  expression  on  the  part  of  the  re- 
viewing authority  that  he  does  not  agree  with  the  court. 

Senator  Lenroot.  That  is  the  end  of  the  case  ? 

Gen.  Bethel.  Absolutely. 

Senator  Lenroot.  There  was  not  in  anv  of  these  cases,  so  far  as 
you  know,  where  the  acquittal  was  disapproved,  a  subsequent  finding 
of  guilt  ? 

Sen.  Bethel.  There  could  not  be. 

Senator  Lenroot.  We  have  some  testimony  where  there  has  been 
in  the  A.  E.  F. 

Gen.  Bethel.  No;  where  the  reviewing  authority  acts  upon  a 
sentence  by  disapnroving  a  sentence,  that  is  the  end  of  it.  Tht' 
trial  is  complete.  Now,  before  acting  on  it  at  all,  he  may  send  it  baciv 
to  the  court,  or  could,  until  recent  orders,  send  it  back  to  the  court 
for  reconsideration,  stating  the  fact  that  he  did  not  agree  with  their 
conclusions. 

Senator  Lenroot.  What  is  the  effect  of  disapproval  of  a  trial,  then  i 

Gen.  Bethel.  It  has  the  same  effect  in  law  as  the  approval  of  an 
acquittal. 

Senator  Lexroot.  What  is  the  purpose  of  a  disapproval? 

General  Bethel.  It  is  merely  an  expression  on  the  part  of  the 
reviewing  authority  that  he  believes  the  court  should  have  found  the 
man  guilty  instead  of  not  guUty. 

Senator  Warren.  But  the  court  dismisvses  the  case? 
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Gen.  Bethel.  The  case  is  at  an  end.  The  case  has  been  tried, 
and  the  Articles  of  War  say  that  the  accused  can  not  be  tried  again. 

Senator  Lenboot.  That  is  part  of  the  Articles  of  War  ? 

Gen.  Bethel.  The  Articles  of  War  say  that  no  man  shall  be  tried 
twice  for  the  same  offense,  and  when  a  verdict  of  guilty  or  not  guilty 
has  been  reached,  the  man  has  been  tried,  and  when  the  reviewing 
authority  acts  on  the  case,  it  is  at  an  end.  Now  until  he  acts  on  the 
case,  he  could,  until  recent  orders,  return  the  record  to  the  court  for 
a  reconsideration  of  its  finding. 

Senator  Chaaiberlain.  He  might  have  a  conviction  where  there 
had  been  formerly  an  acquittal  ? 

Gen.  Bethel.  That  can  be  done  under  the  Articles  of  War,  or 
could  be  until  recent  orders. 

Senator  Lenroot.  But  that  can  not  be  done  under  a  disapproval 
of  a  trial  ? 

Gen.  Bethel.  No,  when  once  disapproved,  it  is  at  an  end. 

Senator  Chamberlain.  I  want  to  get  that  fixed  in  my  mind  cor- 
rectly. We  will  say — I  have  a  case  m  mind — here  is  a  man  who  is 
charged  with  embezzlement  and  absence  without  leave.  He  is  found 
not  guilty  of  embezzlement  and  guilty  of  absence  without  leave. 
He  is  a  conomissioned  officer  and  he  is  dismissed  from  the  Army. 
Xow  the  commanding  officer  who  appointed  the  court  sends  that  back 
and  the  man  is  retried  on  the  same  cnarge  and  found  guilty  of  embez- 
zlement and  found  guilty  of  beins  absent  without  leave  and  is  sent  to 
the  penitentiary  and  dishonorably  dismissed. 

Gen.  Bethel.  The  reviewing  authority,  if  he  thought  the  officer 
should  have  been  foimd  guilty  oi  embezzlement  could  return  the  record 
for  reconsideration  of  the  court  on  the  charge  of  embezzlement. 

Senator  Ohamberlajn.  Then  the  judgment  is  not  complete  until 
the  reviewing  authority  gets  it  ? 

Gen.  Bethel.  Yes. 

Senator  Chamberlain.  But  that  kind  of  a  case  would  be  impos- 
sible ? 

Gen.  Bethel.  That  kind  of  a  case  was  possible  until  recent  orders. 

Senator  Chamberlain.  A  few  months  ago  ? 

Gen.  Bethel.  Just  a  month  ago,  <juite  recently. 

Senator  Warren.  You  spoke  of  its  preparation  in  June  and  its 
adoption  in  August  or  July. 

Gen.  Bethel.  I  think  that  order  was  published  in  July.  I  am 
not  sure.  I  know  a  copy  just  reached  us  in  France  before  I  came 
away. 

Senator  Warren.  I  think  there  is  nothing  more,  but  we  should 
be  glad  if  the  general  would  offer  any  suggestions  or  anything  con- 
nected with  his  opinions  and  judgments  on  the  main  subject  matter, 
that  is  on  the  bill  before  us,  No.  64. 

Gen.  Bethel.  Yes,  sir.  I  expressed  myself  a  moment  ago  in 
answer  to  a  question  of  yours  as  being  opposed  to  the  law  providing 
in  general,  as  bill  64  does,  a  maximum  penalty  for  all  times.  I  think 
it  probably  only  just  to  myself  and  you  that  I  should  explain  briefly 
my  reasons. 

Senator  Warren.  I  wish  you  would  enter  into  that  quite  exten- 
sively, because  that  is  a  large  question  of  fact  as  to  whether  we  should 
specify  innumerable  maximum  penalties  or  whether  we  should  leave 
very  much  of  it  to  the  consideration  of  the  various  courts. 
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Gen.  Bethel.  Now  the  penalty  proper  for  an  oflfense  differs  very 
much  according  to  the  circumstances.  Let  me  illustrate  it  in  this 
way.  The  offense  of  absence  without  leave  for  two  or  three  days  is 
unaer  ordinary  circumstances  re^garded  as  a  very  minor  offense, 
possibly  punished  by  a  fine  or  forfeiture  of  three  or  four  dollars,  not 
more  than  that.  Absence  without  leave  in  time  of  war,  however, 
may  be  most  serious.  For  example,  when  the  Twentv-seventh 
Division,  the  New  York  National  Guard  Division,  was  in  the  line  on 
the  English  front,  there  were  a  number  of  absentees.  There  were 
probably  a  dozen  men  who  absented  themselves,  for  w^hat  causes  I 
do  not  Know,  for  two  or  three  days  or  three  or  four  days. 

Gen.  O'Ryan,  the  commanding  general,  brought  them  to  trial  by  a 
general  court-martial  and  they  were  given,  I  thmk  nearly  all  of  them, 
a  sentence  of  five  years,  without  (Rshonorable  discharge,  for  they 
were  to  remain  with  the  colors.  In  other  words,  they  did  not  escape 
the  dangers  of  service,  but  went  right  on  in  service.  That  seemed 
like  an  outrageous  sentence  for  the  offense,  and  one  of  my  assistants 
brought  it  to  my  attention  immediately  with  the  view  of  having  it 
cut  down.  But  I  felt  that  Gen.  O'Ryan  was  responsible  for  the  dis- 
cipline, for  the  efficiency  of  his  division,  and  that  these  sentences  had 
better  stand  for  the  time,  which  they  did.  Of  course,  when  the 
armistice  came  those  sentences  were  remitted  by  Gen.  0'R\'an. 

I  merely  state  this  case  as  showing  the  difference  between  absence 
without  leave  at  one  place  and  at  one  time  and  absence  %vithout 
leave  at  another  place  and  another  time.  Now,  if  the  law  is  going 
to  prescribe  a  maximum  penalty  for  every  military  offense  that  shafi 
be  effective  at  all  times,  m  war  as  well  as  in  peace,  it  must  adopt  a 
pretty  heavy  maximum  and  it  will  constitute  an  invitation  to  the 
court,  and  especially  to  green  courts,  which  we  have  in  time  of  war, 
to  inflict  that  penalty  regardless  of  all  considerations. 

Senator  Warren.  You  fear  that  it  will  incite  severe  punishment 
instead  of  making  pimishment  less  severe  ? 

Gen.  Bethel.  To  my  mind  it  would,  especially  if  you  'have  a 
sufficient  maximum  penalty  to  meet  the  more  serious  cases. 

Senator  Warren.  Now^  in  the  case  of  Gen.  O'Ryan,  I  take  it  the 
seriousness  of  that  kind  of  cases  was  that  if  a  dozen  men  could  do  that 
and  pay  a  few  doUars,  a  good  many  more  would  say  that  it  was  worth 
the  price  and  act  accordingly.  In  other  words,  the  idea  of  the  severe 
punishment  was  to  prevent  others  from  committing  the  same  crime  ? 

Gen.  Bethel.  The  object  of  all  military  punishment  is  to  deter 
others  from  committing  a  like  offense. 

I  would  prefer  that  the  Articles  of  War  read,  most  of  them  just  as 
they  do  now,  with  respect  to  the  penalty,  **as  the  court-martial  may 
direct.''  If  the  court  imposes  too  severe  a  penalty  there  are  ample 
methods  by  which  it  can  be  remitted  promptly.  Every  general  court- 
martial  record  gets  very  critical  examination  in  the  office  of  the  Judge 
Advocate  General,  where  there  is  a  clemency  board  or  division  at  all 
times,  and  I  have  never  known  the  Secretary  of  War  to  refuse  to 
exercise  clemency  where  the  Judge  Advocate  General  recommended 
it. 

Senator  Chamberlain.  But  by  that  clemency  they  do  not  remove 
the  stigma  of  conviction  ? 

Gen.  Bethel.  I  am  speaking  now  of  cases  where  the  conviction 
was  legal,  where  the  man  was  cTuly  convicted. 
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Senator  Warren.  Where  he  should  be  punished,  but  where  you 
limit  the  amount  ? 

Gen.  Bethel.  Yes,  but  where  the  punishment  has  been  gross  and 
excessive,  we  have  an  ample  remedy  at  all  times  for  the  removal  of 
the  excess. 

Senator  Warren.  As  to  the  sentences  over  there,  what  is  your 
judgment,  that  they  have  generally  been  less  severe  or  more  severe 
than  you  would  approve  of,  now  as  you  look  back  over  things? 
Looking  back  over  your  entire  experience,  w©uld  you  approve  of  the 
sentences,  under  all  the  circumstances?  I  am  speakmg  generally, 
of  course. 

Gen.  Bethel.  Yes,  sir,  looking  backward,  I  do  not  think  that 
sentences  as  a  rule  were  unreasonable  under  the  conditions  under 
which  they  were  imposed.  A  nmnber  of  sentences  were  two  or  three 
times  as  severe  as  thev  would  be  in  times  of  peace.  For  example, 
the  stevedores  at  the  base  ports  were  robbing  boxes  of  pistols  and 
rifles  that  were  being  shipped  over  for  the  use  of  our  troops,  and  I 
suppose  under  ordinary  circumstances  the  punishment  for  such  an 
oflense  would  not  exceed  a  year,  but  several  of  those  men  were 
sentenced  for  five  years  and  I  think  the  looting  was  stopped. 

Senator  Warren.  They  were  selling  them  or  just  arming  them- 
selves  with    them  ? 

Gen.  Bethel.  What  became  of  the  stolen  property  I  do  not  know. 

Senator  Warren.  But  they  were  stealing  them  in  quantities? 

Gen.  Bethel.  Yes,  sir:  breaking  boxes  open  and  depriving  the 
United  States  of  them,  anyway.  They  were  sent,  several  of  them, 
for  five  years,  and  when  hostilities  ended,  and  they  had  served  some 
sLx,  seven,  or  eight  months,  we  reduced  the  punishment  to  one  year, 
to  what  it  would  have  been  in  normal  times.  Now  I  think  it  was 
perfectly  proper  for  the  courts  to  do  as  they  did,  and  I  think  it  was 
perfectly  right  for  us  to  do  as  we  did  later. 

Senator  Warren.  Has  there  been  a  general  cutting-down  of  the 
sentences  since  the  armistice  and  before  returning  to  this  country? 

Gen.  Bethel.  Yes,  sir;  almost  immediately  alter  the  closing  of 
hostilities  we  had  an  officer  who  had  spent  several  years  on  clemency 
work  in  the  Judge  Advocate  GeneraPs  Office  visit  the  two  camps  at 
Gi^vres  and  St.  Sulpice  and  examine  everv  case. 

Senator  Warren.  We  can  understand  then,  can  we,  that  immedi- 
ately the  extreme  danger  was  over,  all  of  these  cases  have  been  re- 
viewed with  the  idea  oi  clemency,  to  get  them  under  the  common  law 
as  soon  as  possible  ? 

Gen.  Bethel.  As  soon  as  hostilities  were  over  we  took  steps  to 
mitigate  the  sentences  to  peace-time  standards,  or  even  further 
when  discipline  would  not  suffer. 

Senator  Warren.  I  think  you  said  you  did  not  know  much  about 
matters  as  they  were  in  this  country  ? 

Gen.  Bethel.  No. 

Senator  Warren.  I  was  tempted  to  ask  one  or  two  questions  as  to 
the  comparative  severity,  whether  the  degree  of  severity  was  com-* 
patible  with  the  difference  in  surroundings,  on  this  side  and  the 
other;  then  I  was  about  to  ask  whether  the  same  principles  of  clem- 
ency had  been  exercised  and  carried  out  in  this  country.  I  ask 
because  I  do  not  know. 
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Gen.  Bethel.  I  think  the  same  steps  were  taken  to  exercise 
clemency  over  here  as  over  there.  Now  whether  the  sentences  were 
more  severe  here  than  in  the  A.  E.  F.  I  do  not  know.  I  have  heard 
from  papers  and  in  other  ways  of  some  sentences  in  this  country 
that  appear  to  be  grossly  excessive,  and  I  think  much  more  excessive 
than  any  in  the  A.  E.  F. 

Senator  Warren.  THey  were  really  ridiculous? 

Gen.  Bethel.  Yes,  I  think  so,  Senator. 

Senator  Warren.  Unless  you  object  to  that  word  ''ridiculous" 
that  I  used. 

Gen.  Bethel.  Some  were  ridiculous. 

Senator  Chamberlain.  I  think  I  agree  that  they  were  not  only 
ridiculous  but  outrageous. 

Gen.  Bethel.  Of  course  there  were  ways  to  correct  those  sen- 
tences at  once. 

Senator  Warren.  I  assume  that  some  of  them  were  remedied, 
and  I  hope  all  of  them. 

Gen.  Bethel.  I  presume  they  were  remedied  quickly;  they  should 
have  been. 

Senator  Warren.  One  point  you  have  not  covered,  either,  is  a 
matter  of  considerable  difference  between  this  present  law  and  the 
proposed  one;  that  is,  the  making  up  of  the  court  by  using  privates 
and  noncommissioned  officers. 

Gen.  Bethel.  If  the  Senators  have  time,  I  have  just  marked  a  few- 
things  that  I  should  be  glad  to  speak  of  briefly. 

Senator  Warren.  Wo  should  like  to  hear  from  you  on  all  those 
points,  because  that  is  our  business  here. 

Gen.  Bethel.  Shall  I  go  ahead? 

Senator  Warren.  If  you  please. 

Gen.  Bethel.  Article  4  of  the  proposed  bill  proposes  to  place  sol- 
diers on  courts  along  with  the  officers  as  memoers.  I  am  not  par- 
ticularly hostile  to  this,  but  I  think  it  is  desirable  that  courts  be  as 
intelligent  as  possible  and  I  think  that  the  presence  of  soldiers  on 
courts  will  render  the  court  somewhat  less  intelligent,  necessarily. 
If  I  felt  that  the  soldiers  in  our  service  would  feel  that  they  were 
getting  better  justice  by  the  presence  of  one  or  more  of  their  com- 
rades on  the  court,  I  would  be  willing  to  lose  a  little  of  the  intelligence 
of  the  court. 

Senator  Chamberlain.  General,  I  believe  if  I  were  going  to  be 
tried  for  any  crime,  I  would  rather  be  tried  by  a  jury  than  oy  law- 
yers and  judges.  They  do  not  go  into  the  technical  side  of  the 
question.     They  decide  on  the  facts. 

Gen.  Bethel.  I  do  not  believe  a  court  of  soldiers  w^ould  be  any 
more  lenient  toward  the  accused.  I  was  told  by  the  French  officers 
that  the  soldier  of  the  court  was  generally  more  severe  m  his  judg- 
ment than  the  officer. 

Senator  Warren.  We  were  told  that  he  was  a  noncommissioned 
officer  of  highest  rank  usually. 

Gen.  Bethel.  I  think  he  is,  yes.  I  think  if  you  were  to  ask  the 
soldiers  in  the  service,  I  am  speaking  of  regular  soldiers,  whom  I 
know — the  membt^rs  of  the  temporary  forces  can  speak  better  as  tn 
what  they  would  want — I  do  not  believe  that  they  would  desire 
their  comrades  on  the  court  at  all.  The  soldiers  of  the  temporary 
forces  can  speak  better  for  themselves  than  I  can. 
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-Article  5  proposes  to  have  eight  members  in  a  general  court- 
martial.  I  do  not  believe  it  Ls  desirable  to  have  an  inflexible  number. 
The  exigencies  of  the  service  are  such  that  although  we  begin  a  trial 
with  a  certain  number  of  men,  we  are  liable  to  end  with  a  less  number. 
If  the  law  required  eight  at  all  times,  you  would  have  to  add  a  new 
member  from  time  to  time,  even  add  a  member  after  all  the  evidence 
was  taken. 

Senator  Warrex.  You  mean  during  the  trial  ? 

Gen.  Bethel.  Yes,  sir.  It  would  sometimes  happen  that  after 
practically  all  the  evidence  was  in  you  would  have  to  have  a  new 
member  to  vote  at  the  end.  So  I  am  opposed  to  an  inflexible  number. 
Besides,  the  flexible  number  from  five  to  thirteen  permits  us  to 
convene  such  number  as  it  is  practicable  to  have  sit. 

Senator  Ceiamberlaix.  You  usually  have  five,  do  you  not? 

Gen.  Bethel.  No,  sir;  the  usual  number  is  about  nine.  But  it 
very  frequently  happened  in  important  cases  in  the  A.  E.  F.,  although 
the  court  would  start  with  eight,  or  nine,  or  ten,  that  before  the  trial 
was  over  there  would  be  only  five. 

The  next  objection  I  take  to  the  articles  in  the  bill  is  to  article  8, 
which  limits  much  more  than  the  present  law  the  persons  who  may 
appoint  general  courts-martial,  and  gives  as  a  reason  that  to  increase 
the  number  of  appointing  authorities  is  to  increase  the  number  of 
courts.  I  am  in  favor  of  just  as  few  trials  by  general  courts-martial 
as  possible,  but  I  do  not  believe  that  you  would  help  that  purpose 
ft^y  by  putting  obstacles  in  the  way  of  appointment  of  courts.  I 
would  therefore  prefer  the  law  to  remain  as  it  is. 

One  very  important  provision  that  the  bill  has  is  that  relating  to 
(he  judee  advocate  and  the  powers  that  he  shall  have.  It  makes  a 
judge  advocate  the  presiding  officer  of  the  court,  vests  him  with  the 
power  to  decide  all  legal  questions,  and  with  many  other  powers.  In 
other  words,  he  becomes  a  judge  and  no  longer  a  prosecutor. 

I  think  it  is  extremely  desirable  to  have  a  man  learned  in  the  law 
to  preside  in  courts-martial  and  to  decide  all  questions  of  law.  It 
will  require  a  good  many  more  judge  advocates,  however,  ])ossibIy  a 
great  many  more  than  the  person  who  drew  this  bill  thought.  How- 
over  much  wc  may  endeavor  to  reduce  the  number  of  trials  by  general 
courts-martial,  they  are  going  to  be  necessary  here  and  there,  and 
in  distant  places,  and  the  court-martial  can  not  delay  the  trial  of  a 
case  until  a  judge  advocate  can  come  from  a  long  distance,  or  until 
he  can  get  through  presiding  over  the  trial  of  some  other  case.  In 
order  that  we  may  have  nroinpt  trials,  trials  that  shall  promptly 
follow  the  commission  of  tne  offenses,  we  must  have  a  great  surplus 
of  judge  advocates  if  we  have  one  to  preside  at  every  general  court- 
martial,  so  that  I  regard  this  proposition  more  as  a  practical  question 
for  you  gentlemen  in  Congress  as  to  whether  vou  desire  to  increase 
the  cori>s  of  judge  advocates  so  much  as  will  be  necessary.  The 
purpose  of  the  office  of  judge  advocate,  presiding  at  a  trial  is  excel- 
lent, because  it  will  eliminate  a  great  deal  of  irrelevant  testimony,  and 
1  trust  reduce  the  number  of  serious  errors.  As  it  is  now,  we  have  to 
disapprove  a  considerable  number  of  cases  because  a  serious  error 
has  been  made  to  thQ  prejudice  of  the  accused,  and  learned  judge 
advocates  presiding  at  trials  ought  to  be  able  to  prevent  that  sort  of 
thing. 
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Senator  Lenroot.  How  much  flexibility  Is  there  in  the  use  of  your 
word  *' prompt?*' 

Gen.  Bethel.  It  ought  to  be  as  prompt  as  possible;  in  time  of  war. 
it  must  be. 

Senator  Lenroot.  What  is  the  rule  now  between  the  commission 
of  the  offense  and  the  finding  of  the  court-martial  ?  I  do  not  mean 
rule,  but  how  does  it  run  ? 

Gen.  Bethel.  It  runs  generally,  I  would  say,  from  a  week  to  a 
month,  generally  speaking. 

Senator  Lenroot.  Generally  speaking,  a  month  would  be  the 
maximum. 

Gen.  Bethel.  Yes,  sii*.  Of  course,  sometunes  a  witness  becomes 
sick  or  has  been  sent  a  long  distance  away,  and  so  on. 

Senator  Chamberlain.  Tliere  has  been  a  good  deal  of  complaint 
that  men  were  held  in  guard  houses  a  month,  two  months,  or  three 
months  before  trial. 

Gen.  Bethel.  That  ought  not  to  be,  except  in  the  most  unusual 
case  where  the  witnesses  can  not  be  obtained. 

Senator  Chamberlain.  And  in  other  cases  he  was  held  a  long  time 
in  the  guardhouse  before  the  court  amiounced  his  decision. 

Gen.  Bethel.  Of  course  the  records  involving  dishonorable  dis- 
charge or  a  severe  sentence  now  have  to  go  to  tne  Judge  Advocate 
General  for  review;  and  it  is  impossible  therefore  under  the  present 
arrangement  to  have  as  prompt  action  as  we  had  formerly. 

Senator  Warren.  Now,  as  to  the  length  of  time,  what  is  the  very 
shortest  time  in  which  a  court-martial  could  be  completed  ?  I  under- 
stand the  accused  has  a  certain  time  allotted  him. 

Gen.  Bethel.  Senator,  I  have  forgotten  whether  our  recently 
enacted  Article  of  War  of  1916  provided  a  minimum  time  within 
which  the  accused  should  not  be  brought  to  trial.  I  have  forgotten. 
We  discussed  it  at  the  time.  I  do  not  know  whether  it  was  made 
five  days  or  not. 

Senator  Warren.  I  think  some  period  is  fixed.  I  do  not  know 
what  it  is. 

Gen.  Bethel.  I  think  it  is  a  five-day  period.  ' 

Senator  Warren.  That  is  one  reason  why  it  could  not  be  brought 
down  less  than  a  week.  It  would  be  a  week  anywav  before  vou 
could  proceed. 

Gen.  Bethel.  I  certainly  think  an  accused  ought  not  to  be 
required  to  stand  an  arraignment  for  three  or  four  days  except  with 
his  consent. 

Senator  Warren.  But  if  he  consented  to  an  immediate  trial,  it 
should  be  granted  ? 

Gen.  Bethel.  With  his  intelligent  consent;  yes. 

Senator  Lenroot.  That  is  true  ui  civil  life. 

Gen.  Bethel.  I  can  not  favor  the  transfer  of  the  disciplinary 
power  now  vested  in  the  commanding  general,  with  his  advisory 
judge  advocate,  to  the  judge  advocate  presiding  at  the  trial,  as  is 
proposed  in  this  bill. 

Senator  Chamberlain.  What  article? 

Gen.  Bethel.  Article  12.  When  I  say  transfer  of  power,  you  will 
observe  that  it  is  provided  in  paragraph  (g)  that  the  judge  advocate, 
upon  conviction  of  the  accused,  shall  impose  a  sentence  upon  him. 
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Senator  Chamberlain.  Does  not  that  mean  that  he  shall  pronounce 
the  sentence  that  the  court  has  found  ? 

Gen.  Bethel.  Maybe  it  does,  Senator.  I  thought,  from  mv  hurried 
reading  of  it ,  that  he  was  sole  judge  as  to  what  that  sentence  should  be. 

Senator  Chamberlain.  It  was  not  the  intent.  It  is  like  the  court 
passing  sentence,  but  the  verdict  is  by  the  jury. 

Gen.  Bethel.  Then  I  withdraw  my  objection. 

Senator  Chamberlain.  Well,  the  context  may  have  the  inter- 
pretation  that  you  place  upon  it.  So  you  have  discusse<i  it  from 
your  viewpoint  ? 

Gen.  Bethel.  I  think  you  are  probably  right,  Senator. 

Senator  Chamberlain.  You  see  there  (g)  [reading]: 

Announce   the   finding?  of    the   court-martial    and  upofi   tho   conviction  of    the 
accused — 

that  is,  by  the  courts 

Gen.  Bethel.  Yes. 

Senator  Chamberlain   (continumg  reading): 

imjxjse  sentence  upon  him. 

I  thmk  that  would  be  m\'  inteqiretation. 

Gen.  Bethel.  I  did  not  read  it  that  way. 

With  respect  to  article  23  of  the  bill,  I  Heartily  approve  of  giving 
the  accused  the  right  to  two  peremptory  challenges  before  a  general 
court  and  one  before  a  special  court. 

Senator  Chamberlain.  Where  is  that;  what  section? 

Gen.  Bethel.  Article  23.  I  think  it  is  very  important  that  the 
accused  feel  that  he  is  getting  justice,  and  there  are  frequently  mem- 
bers of  the  court  against  whom  no  challenge  for  cause  can  be  made, 
but  whom  the  accused  would  like  to  have  removed  from  the  court, 
as  not  fair-minded. 

Xow  as  to  article  41,  which  provides  a  statutory  requirement  that 
the  rules  of  evidence  shall  be  the  same  as  are  recognized  in  the  trial 
of  criminal  cases  in  the  courts  of  the  United  States,  I  am  doubtful  as 
to  whelher  the  enactment  would  be  beneficial.  As  a  matter  of  fact, 
under  the  common  law,  military  courts-martial  observe  those  rules 
as  far  as  they  are  capable  now.  If  thev  were  required  by  statute  so 
to  do,  and  the  court  were  presided  over  by  a  judge  advocate  to  enforce 
such  requirement,  I  am  afraid  that  the  accused  would  be  prevented 
from  offering  many  things  in  his  favor  that  courts  allow  him  to  offer 
now.  Courts-martial  are  extremely  liberal  to  the  accused  as  to  the 
character  of  the  testimony  that  he  offers.  They  are  willing  to  make 
every  sort  of  mistake  in  tis  favor. 

Senator  Warren.  You  think  that  would  lead  to  greater  severity 
rather  than  to  liberality. 

Gen.  Bethel.  I  fear  so.  I  see  no  necessity  for  the  enactment  of 
such  a  law. 

With  r^ard  to  article  46,  I  am  in  general  accord.  I  have  always 
believed  that  the  mere  majority  shouldnot  be  sufficient  for  conviction. 
I  would  go  further  even  than  the  proposed  article  does.  I  would 
require  four-fifths  of  the  court  to  convict  rather  than  two-thirds,  and 
would  make  that  rule  of  four-fifths  general  as  to  all  offenses.  I  would 
not  require  a  unanimous  vote  in  the  case  of  a  death  sentence. 

Senator  Warren.  Would  not  that  be  a  little  difficult  to  calculate? 
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Gon.  Bethel,  No,  sir;  five  is  the  minimum  number  of  members. 
If  more  than  one  man  in  a  court  of  five  or  if  more  than  one  man  in  a 
court  of  nine  believes  that  the  accused  is  not  guilty,  that  the  evidence 
is  not  sufficient,  I  would  prefer  to  see  the  man  acquitted. 

Senator  Warrex.  Now,  if  you  have  seven  or  ei^ht,  and  you  take 
four-fifths  of  that,  you  would  have  one  man  where  perhaps  you 
wanted  two  in  that  number.  How  would  you  figure  if  you  had  seven 
or  eight  men  ? 

Gen.  Bethel.  If  seven  men  sat  on  the  court,  and  two  of  them  voted 
not  guilty,  the  man  would  be  acquitted. 

Senator  Warren.  You  do  not  confine  it  to  four-fifths,  then  ? 

Gen.  Bethel.  My  rule  would  be  that  four-fifths  of  the  members 
must  concur  in  the  finding  of  guilty.  Then  if  there  are  seven  members 
of  the  court 

Senator  Warren.  Just  what  is  four-fifths  of  seven? 

Gen.  Bethel.  It  is  between  five  and  six,  and  therefore  vou  must 
have  six.     In  a  seven-member  court  you  must  have  six. 

Senator  Warren.  I  believe  the  testimony  before  us  is  all  the  wav 
from  a  majority  to  your  figure  of  four-fifths,  three-fourths,  and  twti- 
thirds. 

Senator  Chamberlain.  What  is  the  next  one  ? 

Gen.  Bethel.  Well,  article  49  of  course  brings  up  the  matter  that 
we  were  discussing  an  hour  or  two  ago.  Article  49  oi  the  bill  provides 
that  no  sentence  of  death  shall  be  carried  into  execution  until  approved 
upon  review  and  in  addition  confirmed  by  the  President.  In  other 
words,  it  takes  from  the  commanding  general  of  the  armies  in  the 
field  the  power  that  he  has  always  had,  I  believe,  under  the  law,  to 
carry  a  death  sentence  into  effect  for  certain  specified  offenses.  I  am 
not  lavorable  to  the  change  that  is  here  proposed,  although  my  views 
may  be  very  much  affected  by  the  fact  ttiat  I  have  just  been  through 
an  experience  where  I  have  had  the  responsibility  of  determining 
in  large  part  these  things  myself,  and  I  feel  that,  with  the  very  able 
assistance  I  had  at  the  general  headquarters  of  the  American  Expe- 
ditionary Forces,  the  power  to  determine  whether  a  death  sentence 
should  be  carried  into  effect  was  not  abused  and  will  not  be  abused 
under  like  circumstances  in  the  future.  I  think  it  is  especially 
important,  where  our  army  is  operating  in  a  foreign  hostile  territory 
and  where  there  may  be  guerrillas  and  other  outlaws,  that  an  example 
and  an  earlv  example  be  made  of  such  offenses,  and  that  there  would 
be  a  great  delay  if  the  records  had  to  be  forwarded  to  Washington  for 
review  by  a  court  of  appeals  and  a  determination  by  the  President. 

Senator  Warren.  I  was  just  about  to  ask  this:  It  is  perfectly 
evident,  it  seems  to  me,  from  consideration  of  this  subject,  that  you 
have  got  to  have  a  different  line  of  conduct  permissible  at  the  fn>nt 
in  time  of  war  from  that  peimissible  at  home,  or  in  peace  time. 

Gen.  Bethel.  Yes,  sir. 

Senator  Warren.  Now,  that  being  the  case,  would  you  have  two 
laws,  one  for  peace  and  one  for  war,  or  one  law  with  alternative 
provisions  ? 

Gen.  Bethel.  That  is  what  we  have  now,  Senator. 

Senator  Warren.  Or  would  you  have  one  with  different  regu- 
lations ? 

'  Gen.  Bethel.  We  really  have  two  laws  now  with  respect  to  the 
death  penalty — one  for  war  and  one  for  peace.  In  peace  time  no 
person  but  the  President  can  order  the  execution  of  a  dfeath  sentence. 
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Senator  Warhen.  That  brings  up  the  query  asain  whether  ques- 
tions might  not  require  different  treatment  at  .the  front  than  else- 
where, not  with  the  same  emphasis,  of  course,  as  the  death  sentence. 

Gen.  Bethel.  I  think  I  have  expressed  my  views  on  the  main 
changes  which  the  bill  provides.  Among  the  minor  changes  I  know 
that  there  are  some  that  I  am  not  in  favor  of,  and  there  are  others  that 
I  heartily  favor,  but  I  doubt  whether  it  is  advisable  now  for  me  to  say 
anything  about  them.  I  should  want,  if  I  were  going  to  express 
a  mature  opinion  on  the  merits  of  this  bill,  to  make  a  much  more 
complete  study  of  it  than  I  have  been  able  to  do  in  the  last  two  or 
three  days. 

vSenator  Warren.  The  committee  has  been  much  pleased  with 
your  willin^ess  to  come  and  give  us  the  suggestions  you  have. 

Gen.  Bethel.  There  are  two  other  officers  who  served  in  France 
and  who  have  seen  as  long  service  as  I  have  in  the  Judge  Advocate 
General's  Department — Col.  Hull  and  Col.  Morrow.  They  have  had 
more  exj>erience  in  court-martial  matters  than  any  other  officere  in 
the. Judge  Advocate  Generars  Department.  They  are  at  the  War 
College. 

Senator  Chamberlain.  Let  us  have  them  cx)me  up. 

Senator  Warren.  When  we  get  along  to  it. 

Gen.  Bethel.  I  wish  you  could  also  have  Col.  Winship,  who  is 
now  in  France.  You  should  have  him  as  well  as  the  other  two 
officers  of  whom  I  spoke,  were  it  possible. 

Senator  Warren.  We  are  greatly  obliged  to  you,  and  if  we  should 
wish  to  call  you  again,  you  may  be  able  to  come? 

Gen.  Bethel.   Yes,  sir;   I  would  feel  honored. 

Senator  Warren.  Befoi-e  the  committee  adjourns,  I  should  like 
to  present,  for  printing  in  the  record,  a  letter  addressed  to  me  by 
Senator  Johnson,  of  South  Dakota,  and  the  memorandum  it  refers 
to. 

(The  letter  and  memorandum  are  as  follows:) 

Vntted  States  Senate. 
Wanhltiifton  I>.  C,  l>ieptetnber  2'/,  1919. 
Hon.  F'rancis  E.  Warren, 

United  Staten  Senate. 

Dear  Senator  :  I  inclose  herewith  for  tlie  consideration  of  tlie  suhconnnittee 
"f  tlie  OoniDiittee  on  Military  Affairs,  of  which  you  are  the  chairman,  nieino- 
mndoin  containing  the  views  of  Mr.  Lewis  W.  Hicknell,  of  Webster,  S.  Dak., 
lormerly  a  major  in  the  Infantry  arm  of  the  service,  with  reference  to  the 
I«tKt?dure  in  the  conduct  of  courts-martial  and  submission  of  evidence  before 
military  efficiency  boanls. 

If  it  can  consLstently  be  done,  I  recommend  that  this  memorandum  be  Incor- 
iwraied  in  the  record  of  the  hearings  on  the  question  of  making  certain 
iiinendnients  to  the  Articles  of  War  relating  to  above  subjects,  which  I  under- 
stand is  now  i^)ending  l)efore  your  subcomndttee.  Thanking  you  for  your  at- 
twiticn,  I  remain, 

Y<mi*s,  very  truly,  Ei).   S.  Johnson. 


MKMORAKDl'M    TO    THE    HON.    EDWIN    S.    .TOHNSON,    VNITED    STATES    SENATE.    IN    RE 
COURTS- MARTI  A  I.  AND  MILITARY   HOARDS  TO   DETERMINE   FITNESS   OF   OFFICERS. 

1.  The  court-martial  a»  an  instrument,  of  justice. — A  perusal  of  the  provisions 
of  the  "  Manual  for  Courts-Martial,"  Issued  in  1917  by  the  War  Department, 
which  is  the  authority  for  the  administration  of  the  affairs  of  military  trl- 
•mnals  in  tlie  Anuy  of  the  United  States,  leads  to  the  certain  conclusion  that 
the  itiurt-niartial,  therein  provided  for,  is  set  up  primarily  as  an  instrument 
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of  Justice  for  the  pui*poKe  of  afltording  military  perswiis  who  ai-e  aiiiised  i»f 
oiTenses  -cognizable  by  a  military  tribunal  a  fair  trial.  Thus,  imnigraph  9n 
directs  that  '*  the  trial  Judge  advocate  should  do  his  utmost  to  present  the 
whole  truth  of  the  matter  in  question.  He  should  oppose  every  attempt  to  sii|h 
press  facts,  or  distort  them,  to  the  end  that  the  evidence  may  so  exhibit  tbe 
case  that  the  court  may  i^ender  Impartial  Justice.*'  Challenges  are  providwl  to 
eliminate  prejudicnl  members  of  the  court.  (See  Se<*.  I,  Cr.  VIII.)  The 
court  swear  (par.  132)  "well  an<l  truly  to  try  and  <letermiue,  according  to  rlu- 
evidence,  the  nuitter  now  before  "  them,  and  to  '*  administer  jiLstlce,  without 
partiality,  favor,^or  affection,*'  and  in  paragraph  198  and  suc<*ee<llng  i>araRnii»U^. 
an  effort  is  made  to  set  out  the  rules  of  evidence,  which  govern  ndlltary  XtxhU. 
under  authority  of  the  act  of  Congress. approvetl  August  29,  1916  (A.  W.  Hsi. 
These  rules  foUows  those  known  to  tlie  conniion  law,  and  observed  by  tlu- 
dvU  courts.  Section  II,  (Chapter  XII,  relating  to  tlndings,  furthers  this  i<len. 
I'aragraph  294  directs  that  the  memliers  must  base  their  votes  upon,  and  bt^ 
governeil  by  *'  the  testimony  of  the  case,  consl<lere<l  with  the  plea."  They  luus: 
be  satlstled  of  the  guilt  of  the  accustnl  "beyond  a  reasonable  doubt"  (i>ar.  29t>i. 

I  have  emphnsizetl  this  proiwsltion,  of  the  nature  of  military  tribunals,  for 
the  rea.son  that  every  criticism  of  the  present  system  of  <H)urts-martial,  whetluT 
directed  to  the  fundamental  Idea  that  the  military  tribunal  should  not  be 
subject  to  the  interference  of  the  appointing  authoiity,  or  merely*  to  matters  of 
procedure.  Is  met  by  the  resp<mse  tliat  a  court-martial  is  an  instrument  of 
discipline,  and  that  the  officer  having  authority  to  convene  the  court,  helnz 
resi)onslble  for  the  discipline  of  the  soldiers  of  his  brigade,  division,  depnri- 
ment,  or  whatever  may  be  his  military  sulMllvision,  must  needs  have  control 
of  the  administration  of  "military  Justice"  within  such  subdivision.  Tlii< 
theoiT  has  been  responsible  for  mu(*h  that  has  led  to  criticism.  Acting  under 
It,  comnmntling  generals  of  divisions  and  higher  units  have  not  hesitateil  to 
return  findings  of  "not  guilty"  for  re<"t)nsideration.  even  going  so  far  as  v* 
demand  a  contrary  fimllng,  although  such  a  course  has  never  been  sanctione^'u 
I  believe,  by  the  Judge  Advocate  General ;  nor  have  they  hesitated  to  nmk» 
officers  of  a  court  who  refused  to  comply  with  these  directions  for  a  change  »>' 
their  decision  feel  the  weight  of  their  displeasure.  It  is  well  enougli  to  urp- 
in  answer  to  this  last  suggestion  that  the  ban  of  secrecy  in  voting  protn-r^ 
the  individual,  and  that  In  any  event  his  action  can  not  be  made  the  occa.<ion 
of  official  rebuke;  promotions  can  be  withheld  or  recommendations  therefon^ 
disapproved,  and  In  Innumerable  other  ways  the  offending  officers  may  be  um'U' 
to  know  that  their  action,  while  pleasing  to  their  ctaisciences,  p^erhaps.  undtT 
their  oaths,  was  not  pleasing  to  the  general  who  convened  the  court.  N«^t 
only  might  these  things  happen — I  confidently  assert  that  they  did  hnpi>en. 

Consider,  in  passing,  the  utter  Impropriety  of  this  attitude — that  Is,  that  tlie 
court  is  merely  an  instrument  of  di.scipllne — the  creature  of  tlie  commanding' 
general.  Appellate  courts,  without  exception,  refuse  to  disturb  findings  of 
disputed  Issues  of  fact,  holding  that  the  trial  court,  which  sjiw  and  heard  the 
witness,  or  witnesses.  Is  In  a  far  better  position  to  determine  which  witness  tol«l 
the  truth,  and  what  evidence  is  credible,  than  the  Judges  of  the  supreme  or 
api)elliite  court,  whose  Impression  must  be  gathered  from  the  transcript  of 
the  evidence,  or  an  abstract  of  the  evidence  printe<l  In  the  appellant's  brief 
Yet,  If  this  position  is  to  be  sustained,  the  general  of  a  division,  or  departmeiii. 
or  army,  or  his  Judge  advocate,  are  better  qualifie<l  to  determine  the  guilt  or 
innocence  of  an  accused  soldier  tlian  a  court,  sworn  to  try  him,  who  heanl  th»- 
evlden<*e,  saw  the  demeanor  of  the  witnesses,  and,  under  their  oaths,  retume*! 
such  decision  as  their  consciences  could  Justify.  I  am  convinced  that  courts 
mnrtlal  will  only  be  true  Instruments  of  discipline  when  they  are  so  conducte<l 
aad  their  decisions  are  so  safeguarded  as  to  commend  them  to  the  con.«?clen^v< 
alike  of  those  subject  to  their  Jurisdiction  and  the  public,  and  that  at  present 
they  commend  themselves  to  neither.  In  the  following  paragraphs  I  pn^w*"^* 
to  discuss  certain  particulars  wherein  the  present  system  fails  as  an  instru- 
ment of  Justice. 

2.  Too  f/rcat  pmrcr  in  waicd  in  the  appniiititifi  avthoritif. — ^Under  the  pn^MMii 
system  of  courts-martial,  the  offiger  having  iwwer.  to  appoint  a  CH)urt«niartia 
al.so  has  the  power  to  do  the  following  things  with  reference  to  the  trial  "'f 
any  person  subject  to  military  law:  (a)  Nnme  the  meml>ers  of  the  c«iurt ;  if'* 
select  the  trial  Judge  advocate;  (r)  pass  upon  the  "reasonable  availability" 
of  an  officer  whose  service  the  accused  mny  desire  as  counsel;  (ff)  ortler  tW 
arrest  and  trial  of  a  i)erson  subject  to  military  law;  (e)  review  the  pr<Kve«!- 
Ings  of  the  trial  of  such  i>erson ;    (/)   order  the  reconsideration  of   tlie  pn^ 
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^-^wlinps.  especially  of  the  sentence:   (g)  approve  or  iliKappn^ve  the  ftmllnffs, 
sentence,  or  proceedings. 

Before  <1i»cuKSin^  tlie  relation  of  tliexe  several  functions  to  the  pVcx'eedinKs 
of  the  o«mrt  itself,  I  desire  to  trace,  hrietiy,  the  prm-edure  from  the  Initiatory 
HtaKes  of  a  chargre  to  the  time  it  riiiens  into  a  trial.  An  exauiinaticm  of  the 
fe<f>nis  of  the  Judge  Advocate  GeneraPs  department  should  <llsi'h>se  that  hy 
no  means  all  of  the  cases  which  have  heen  tried  hy  courts-uiartlal  have  l>een 
occaisioned  hy  the  commission  of  some  offense  of  .so  notorious  a  chara(?ter  as 
to  attract  public  comment.  On  the  contrary,  a  ver>'  large  proiiortion  of  the 
cases  arise  from  infractions  of  ordi^rs  or  hreaclies  of  dls<-l]>ltue  which  are 
known  only  to  a  few  persons — those  intimately  i-oncernwl  in  the  case.  The  com- 
mission of  a  grave  offense  would,  of  course,  J)e  followed  by  the  arrest  of  the 
offender,  and  the  flllng  of  charges.  The  <»omniisslon  of  wmie  infraction  of 
onlers  or  discipline  would  likewise  he  followeil  by  the  placing  of  the  (offender 
in  arrest,  and  the  filing  of  charges  by  the  officer  having  knowledge  of  the 
irrepilarity.  But  not  Infrequently  arrests  are  made  hy  direct  onlers  of  the 
ilivlsion  or  higher  headquarters.  Kach  division  has  Its  inspector,  who  Is 
ivsponsible  for  the  Investigatiim  of  alletged  Irregidarlties,  has  authority  to 
pxainine  witnesses,  and  from  time  to  time,  as  iHX'asion  demandnl,  this  <»f!lcer 
would  place  In  arrest  persons  subject  to  military  law  wh<»se  Irregularities  were 
<liaclose<l  by  his  efforts.  And  supplementary  to  his  office,  In  some  jilaces  at 
l«»ast,  there  have  been  organlzecl  "  intelligence  ser>Mces,"  which  were  even 
nirrie<l  to  the  length  of  having  at  least  one  man  in  every  company  who  was 
iwinlivd  to  report,  over  the  bead  of  his  commanding  officer  and  not  through 
military  channels  of  correspondence,  any  matter  which  in  his  estimation 
wt»uld  justify  investigation.  The  effect  of  this  arrangement  on  the  morale  of 
the  officers  of  an  organization  may  be  lraaglne<l. 

An  official  investigation  made  by  an  officer  who  is  disintereste<l  is  in  all  (*ases 
rvquireil  after  charges  have  been  drawn  and  before  a  trial  is  onlere<l.  This 
officer  forwards  the  charges,  with  the  statements  of  material  witnes.ses  and 
hLs  recommendation,  to  the  officer  directing  the  investigation,  who  in  turn  is 
responsible  that  the  charges  are  sent  to  the  proi)er  officer  for  further  action, 
his  own  action  In  the  premises  depending  upon  the  nature  <»f  the  charges,  his 
own  authority,  and  the  nature  of  the  recommendation.  In  the  cases  men- 
tioned above,  where,  in  fact,  an  investigation  was  made  before  the  arrest  or 
»>efore  any  charges  were  preferre<l,  the  formal  lnvestigatl(m  would  tie  hxleed  a 
formal  matter  made  by  the  insiwctor  himself. 

In  all  oLses  where  a  trial  by  general  court-martial  is  to  ensue,  the  charges 
are  examined  by  the  organization  Judge  advocate.  Unless  he  approves,  the 
case  does  not  go  for^'ard.  It  follows,  then,  that  In  every  case  before  the  trial 
has  begun  the  evidence  has  at  least  been  partly  examined,  and  the  representa- 
tive of  the  appointing  authority,  usually  the  very  officer  to  whom  that  authority 
will  kiok  for  legal  advice  In  the  review  of  the  proceeding,  has  expresse^l  an 
oyanion  as  to  the  sufficiency  of  the  preliminary  procee<lIngs  to  justify  a  trial. 
Here  .should  be  noted  a  very  important  distinction  between  the  functioning  of 
this  preliminary  investigation  and  the  functioning  of  the  grand  Jury  or  com- 
mitting majristrate  in  the  civil  courts,  to  which  It  may  be  likened.  Once  the 
grand  Jur>^  or  the  committee  magistrate  has  bound  an  accused  over  for  trial, 
their  connection  Avith  the  case  ceases,  but  In  the  military  courts  the  very 
authority  which  orders  or  advises  trial  is  the  same  authority  which  will 
"ventually  review  the  proceedings.  From  this  circmnstance  it  results  that  no 
distinction  is  made  between  finding  enough  evidence  unexplaine<l  to  justify  a 
trial  and  seeking  enough  evidence  in  the  record  of  the  trial  to  justify  a  con- 
viction. The  attitude  of  the  reviewing  authority,  speaking  through  his  legal 
:iclvl.««er,  is  apt  to  find  expression  in  the  mere  reiteration  of  the  opinion  forme<l 
hefore  the  trial  at  the  time  it  was  orderefl,  brushing  aside  any  offere<l  explana- 
tion as  wholly  immaterial.  Nor  should  we  lose  sight  of  the  fact  that  the  same 
man  both  onlers  the  trial  and  reviews  the  proceedings. 

Ueturninp  now  to  the  relation  of  the  functions  of  the  apiKdntlng  authority 
to  the  trial  Itself:  It  Is  necessary  to  [>reface  my  criticism  with  the  statement 
that,  given  a  fair  appointing  officer,  a  court  composed  of  exi»erienced,  capable 
offiivrs.  and  a  trial  judge  advocate,  and  counsel  for  the  accused,  who  have 
sufficient  legal  knowledge  to  try  .the  case  ably,  the  court-martial  provides  a 
si>eetly,  fair,  and  effective  Instrument  of  justice,  provided  It  Is  allowetl  to  func- 
tion as  such.  Unfortunately,  all  but  the  first  of  these  necessary  elements  are 
frequently  lacking,  and  at  times  the  fairn*^ss  of  the  a piwinting  authority  may 
1)6  at  least  oi)en  to  question. 
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Any  instrument  provuletl  by  men  in  authority  to  denl  with  the  lives,  or  ijer- 
Konal  lil)erties.  of  men  accuse<l  with  offenfies.  slioulcl  inherently  exhibit  and 
IM>88eHH  a  liigli  decree  of  lndet>endenc*e  of  action,  Ju9t  as  those  elements  v^XxUli 
are  capable  of  bringing  about  a  mif«cania|i:e  of  Justi(*e  .should  be  elimiimtHl 
so  far  a8  i>oK8ibIe.  In  the  Hup(M>8iti<m8  which  follow  I  am  not  pretending;  to 
deal  with  case**  which  have  hapix>nef1 — thouf^h  I  have  reason  to  believe  that  I 
shall  approximately  Htate  .some  actual  situations — Init  my  puriM^ne  is  to  sluw 
what  may  hap|>en  in  the  selection  of  a  court,  and  its  trial  of  iiersons  subjeit 
to  its  jurisdiction. 

{a)  The  appointiuff  aiithorittf  numvH  the  members  of  the  e^turt. — Sup|K»s»» 
that  Maj.  A.,  a  division  judfre  «dv<K?ate,  has  at  the  suKKestion  of  the  division 
insi)ector  made  an  Investi^sation  which  satisties  him  that  l*apt.  B.  is  ^lilty  of 
an  offense;  he  is  on  bad  terms  with  ('apt.  B  and  namc^  a  court  of  officers  wh«» 
are  his  friends,  to  one  or  more  of  whom  he  states  that  he  hopes  to  see  a  con- 
viction and  severe  sentence.  He  adtis  that  the  general  feels  the  same  way  ulnnit 
it.  Can  the  accuser!  have  a  fair  trial?  How  can  he  reach  the  hi<Ideu  bins 
against  him? 

ib)  (c)  He  ttelectH  the  trial  judffe  adrfH'ute,  and  pannen  m/wii  the  availabiliiii 
uf  the  request  of  mTuned  for  eommel. — It  mi^ht  mit  lie  o|)en  to  criticism.  Inii 
suppose  the  npp<»intinK  aulhority  has  reason  to  lielleve  that  the  only  perstm 

who  could  a<lcquately  present  the  defense  in  a  jjiven  case  is  Maj.  ,  and, 

jfreatiy  desiring  a  convi<*tl<Hi  in  that  case,  renders  him  unavailable  f<ir  tlif 
<lefense  by  appointing;  him  spe<*ial  trial  judjje  adv«K*ate.  Or,  supiMise  that  IM. 
D,  ac<'use<l  of  a  serious  crime,  demands  the  assistant  of  Lieut.  K.  The  apiM>int- 
ing  authority  can  inform  him  that  this  officer  is  not  reascmably  available.  Fur- 
ther, he  may  sufrscest  the  name  of  another  officer  who  Is  available.  I  on(t» 
was  approacheil  by  a  division  judge  advocate,  who  asked  me  to  .suggest  to  an 
accuse<l — I  was  trial  judge  advocate  of  a  general  c<mrt-martlal  at  the  time- 
that  I  couhl  pnK'ure  counsel  for  him,  and  he  aihUnl,  **  If  he  agrees,  we'll  uH 

Lieut. .    He  will  stick  him  if  you  don't."     I  may  add  that  I  refn«e<l  this 

assistance,  and  convicted  my  man  over  the  efforts  of  counsel  of  his  own  ch^nis- 
ing. 

{d)  The  (ipttointinff  authority  ordern  the  trUtl  of  the  aeeitned, — In  numy  in- 
stances, as  I  have  shown  alM>ve,  he  knows  in  advance  that  there  is  going  to  \w  a 
trial,  and  has  forme<l  a  strong  personal  conviction  tliat  the  i>c»rson  to  l»e  n<- 
<*used  is  guilty,  and  an  equally  strong  desire  to  see  the  im|K>sition  of  a  severe 
sentence.  With  this  in  ndnd,  be  mlgjit  choose  his  court  carefully,  and  bavin;: 
thus  prepared  the  way  he  may  order  the  accused  arrested,  direct  that 
charges  under  whatever  article  of  war  is  appropriate  b(j  filed,  a«d  bring  the 
matter  si)eedily  to  trial.  He  can  not,  of  course,  force  the  trial  within  tlie  limits 
fixeil  by  the  manual  for  courts-martial — ^Init  he  can  get  ready  f)efore  tiie  pr<»- 
ceedlng  is  started.  The  accused  can  n<»t.  If  he  is  guilty,  it  may  not  matter. 
Supix>se  be  is  unjustly  accused? 

(c)  The  appointhiff  authority  rerieirn  the  proeeedinya. — I  have  previously 
discussed  the  eflfect  c»f  the  preliminary  investigation  upon  the  ndnd  of  tli»' 
otlicer  charged  with  the  review  of  the  proceedings  had  ufMin  the  trial  of  a 
persrai  subject  to  nnlitary  law.  I'ractically,  there  is  no  apjieal;  instead  ever>' 
procee<ling  is  reviewetl  before  the  sentence  (»r  finding  is  promulgate^l.  As 
this  takes  the  place  i>f  an  appeal,  and  is  the  final  step  in  the  whole  nftittrr 
at  which  the  rights  of  the  a<cuse<l  are  to  \w  conslderetl,  it  is  essential  that 
the  review  be  thonmgh,  fair,  and  unprejudiced.  Here  again  tlie  distinction 
between  the  court  as  an  instrument  of  justict*,  and  the  cHmrt  as  an  instni- 
ment  of  discipline,  as  that  word  is  unfortunately  misused  in  most  miMtar>- 
organizations,  presents  itself.  As  the  apimlnting  authority  of  an  instrnmeni 
of  justice,  the  reviewing  ollii-er  might  reasonably  be  exiHs-teti  to  review  tl»e 
trial  record  with  the  rights  of  the  accused  prondnently  in  ndnd.  Supp^Kse  In* 
IukI.  at  the  lime  t»f  ordering  the  trial,  a  strtaig  impression  that  the  accusiii 
was  guilty.  Is  he  more  likely  to  look  for  corroboration  of  this  lnfi)rt»ssion, 
or  for  an*  explanation  ccanpatible  with  the  Idea  of  the  innocence  of  the  ac- 
cuse<l?  Sup|M>se  the  grand  jury  which  returns  the  indictment,  or  the  liend 
of  the  detective  agency  which  hM»ked  up  what  was  allege<l  to  Ih»  the  evidemr. 
or  the  prose<*utlng  otticer,  in  our  civil  tribunals,  were  the  duly  const! tute<I  ni^ 
pellate  Inxlles?  Yet  where  Is  the  material  difference?  Your  grand  jury,  ami 
your  prosecuting  attorney  are  all  supiMKse<l  to  be  men  of  the  highest  onlcr. 
So  Is  your  general  otticer.    Yet  If  It  <loes  not  work  <mt  of  the  army,  why  sboul«l 

it  in  the  army? 

(/)  He  may  order  reeonmderatioti  of  the  proeeedinyn  and  fiudinyM, — I  do  n«>t 
understand  this  to  mean  that  a  new  trial  nuiy  be  ordered,  or  e\'en  that  addi- 
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tlonal  e\1deiK-e  may  be  taken ;  but  tlie  reviewing  ufticer  luiiy  order  u  fiiuliuK  or 
a  senteoce  recousideretl.  Suppose  be,  or  hiK  legal  adviser,  either  by  reitsoii  of 
ill  will  towanl  the  accnse<],  or  from  any  other  motlye,  eonmiendable  or  otlier- 
uise,  dedires  to  see  a  coDvictlon.  It  Im  c*ertaliily  not  uukuowii,  though  I  think 
it  is  clearly  unlawful,  for  the  reviewlUK  officer  to  return  a  reconl  with  a  finding 
of  "not  guilty**  with  criticiam,  and  a  HUggestion  that  the  evidence  requireil 
a  Judguient  of  couvietion;  and  it  is  the  i)ractl<*e,  if  a  sentence  is  detuned  inade- 
quate, to  return  tlie  proceedings  with  the  admoidtion  that  a  severer  sentence 
Khould  l)e  imi>08ed.  If  this  is  to  be  toleratetl,  why  swear  a  court  to  try  the 
case,  and  do  justice?  If  tlie  reviewing  otftcer  is  to  pass  uimhi  these  matters 
with  final  authority,  why  liave  the  court  or  the  trial  at  all?  If  the  reviewing 
officer,  either  through  malice  or  mistake,  l)elleves  a  iierfectly  innoi-ent  man  to 
be  guilty  of  a  serlims  offense,  lie  can,  under  our  system  of  ^*ourts-niartial,  come 
very  near  to  depriving  that  man  of  his  rd>erty  and  his  reputation — indee<l,  in 
time  of  war,  of  his  very  life. 

(g)  He  approves  the  sentence,  findings,  or  proi'veilingH. — Finally,  the  api)oiiit- 
log  authority  has  the  power,  except  in  cases  where  dishonorable  discharge  of 
enlisted  men,  or  in  the  event  of  the  convlctitm  of  an  officer,  to  approve  the 
sentence,  and  order  its  execution.  Matters  involving  dishonorable  discharge 
are  customarily  sent  to  Washington  for  final  consideration — but  this  has  been 
avoided  in  many  cases  by  ordering  the  execution  of  the  other  part  of  the  sen- 
tence at  once,  and  deferring  that  portion  involving  dishonorable  discharge 
until  the  execution  of  the  balance  of  the  sentence.  This  works  nicely  in  the 
matter  of  a  sentence  for  life  imprisonment,  for  example. 

I  have  indicated  in  a  few  general  statements  the  pos.<;i  bill  ties  of  Injustice 
under  tlie  present  system,  but  I  have  by  no  means  exhausted  the  possible 
contingencies  which  are  presented  by  the  focus  of  all  of  these  several  and 
frequently  inconsistent  powers  in  one  person  or  office.  The  wholesale  convic- 
tions of  American  citizens  and  the  impositions  by  military  courts  of  grossly 
pxcesslve  sentences,  which  were  so  frequent  as  to  be  a  matter  of  common  scan- 
dal ;  the  wretchedly  preseited  defenses ;  the  shocking  abuses  In  the  treatmeniii 
of  military  prisoners,  all  bear  abundant  testimony  of  the  indifference  of  the* 
high  officers  of  the  army  to  the  rights  of  the  individuals  composing  the  army^ 
as  well  as  their  wholly  incorrect  attitude  toward  a  soldier  accusal  of  an 
offense. 

On  this  last  point  another  matter  deserves  mention.  So  far  as  my  obser^-a- 
tion  as  an  officer  of  the  Army  went,  no  effort  is  made  to  make  a  distinction 
between  soldiers  detained  awaiting  trial,  and  those  convicted  and  undergoing 
sentence.  All  were  lodged  in  the  same  guardhouse  or  stockade,  and  all  w^ere 
wibjected  to  the  same  degrading  hard  labor;  all  were  sent  alKiut  under 
loiard,  in  the  presence  of  their  comrades  in  their  ow^n  organizations.  Well 
enough,  no  doubt,  if  all  were  guilty.  But  how  about  those  who  are  unjustly 
accused?  What  sort  of  soldiers  will  they  be,  after  undergoing  such  treatment? 
The  several  simple  cases  suggested  in  tlie  prece<ling  paragraphs,  wiiile  pre- 
ttnting  exaggerated  complaints  against  the  system,  by  no  means  exhaust  the 
poasibilitiea  for  error,  injustice,  undue  influence,  or  the  invasion  of  the  rights 
of  an  accused  by  the  excessive  zeal  of  the  officer  who  Is  charged  with  the  en- 
forcement of  discipline,  and  vested  with  authority  to  order  trials  by  court- 
martial.  It  lift  a  matter  of  common  knowledge,  for  example,  that  in  some  divi- 
sions organized  during  the  war  with  Germany,  sentences  were  uniformly  ex- 
cessive—and investigation  would  disclose  the  demand  on  its  courts  that  this 
•^ort  of  sentem*e  l>e  imposed,  by  the  division  commaniler,  or  some  one  einpowere<l 
to  speak  for  him.  And,  at  the  risk  of  repetition,  I  can  not  refrain  from  sug- 
Rpsring  the  impropriety  of  a  review  of  a  proceeding  by  the  very  authority 
which  caused  the  prosecution  to  be  commenced.  It  Is  not  enough  to  point  out 
the  great  reliability  of  the  officers  discharging  this  duty.  Granting  that  they 
are  all  that  is  claimed  for  them,  they  are  being  permitted  to  exercise  a  power 
over  trials  by  military  tribunals  which  experience  has  taught  us  can  not  be 
allowed  to  men  of  equal  dignity,  honor,  and  probity  in  civil  offices.  I  am  con- 
vinced that  so  long  as  they  are  allowed  this  power,  abuses  In  courts-martial 
will  continue. 

3.  There  is  no  adequate  provision  for  retnal,  in  case  of  mistrial. — Under 
I«aragraph  149.  subdivision  3  (a),  (6),  (e),  (d),  and  (c),  It  is  provideil  that  no 
person  convicted  or  acquitted  by  a  court-martial  may  be  tried  twice  for  the 
wme  offense.  Among  those  situations  specified  as  not  constituting  a  "  trial " 
within  the  meaning  of  this  paragraph.  Is  the  reservation  "  where,  for  any  cause, 
without  fault  of  the  prosecution,  there  was  a  mistrial."    I  can  not  see  how  the 
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infereiK^e  Is  to  be  nvoUlwl  that,  if  the  "  luistrial "  Is  the  result  of  a  "  fault  of 
the  prosecution/*  there  oould  not  be  another  trial,  however  plain  the  c-msp 
21  pi  Inst  the  accused.  So,  if  a  soldier  be  accused  of  a  felony,  and  on  his  tria! 
the  trial  judge  advocate,  not  being  learned  in  the  law,  seek  to  convict  him  with 
illegal  testimony,  and  the  record,  on  reaching  the  reviewing  authority,  dlsckwe 
such  errors  that  It  can  not  lie  approved,  it  will  follow  that  this  man  can  not  he* 
again  tried,  with  the  result  that  he  eseafies  all  inmlshnient  for  his  miwleed.  1 
have  had  personal  knowIe<1ge  of  such  dis[N)sition  of  cases  Invohing  capital  of- 
fenses, as  well  us  lesser  crimes ;  and  have  known  of  nuuienms  instances  where 
a  sentence  which  was  wholly  inadequate  had  to  be  approvetl  l)ecause  tlie  reciml 
was  in  such  shai)e  that  no  further  i>i*oceedings  could  be  liad. 

ruder  similar  circumstances  in  criminal  prosecutions  l>ef«ire  the  civil  triliu- 
nals,  if  indeed  it  apjiear  uism  review  that  there  has  meen  a  mistrial,  the  accusal 
does  not  escape,  but  is  held  for  a  retrial  in  order  that  his  rights  may  be  fully 
protecte^l  and  the  conviction  secured,  if  any  be  secured,  may  be  basetl  uixm 
lawfid  evidemv.  taken  In  a  proceeding  lawfully  conductetl  throughout. 

It  should  not  prove  difficult  to  remedy  the  present  pri>cedure  in  this  respert, 
so  that  this  most  serious  defect  might  be  removed,  and  justice  be  thereby  made 
nroiv  certain. 

4.  Injustk'€f<  ^ue  to  lack  of  authority  for  the  ptr)crftyr€  of  "  Kfflcienni 
himrdnJ" — During  the  iierlml  of  mllltar>'  pi*eparation  incident  to  the  war  with 
Germany,  It  was  nec»essary  to  consider  the  conduct,  character,  efficiency,  an<l 
professional  fitness  of  numy  of  the  officers,  both  temporary  and  permanent,  \\\ 
the  army — the  question  in  the  case  of  the  permanent  officer  being  usiialiy  only 
whether  he  was  fitte<l  for  the  duties  of  the  temporary  rank  he  was  holdinz. 
while  In  the  case  of  the  temjK>rary  officer  the  matter  to  be  decided  was  fre- 
quently whether  he  should  be  dismissed  from  the  service. 

T'lider  the  authority  of  standing  orders  from  the  War  Department  divisional 
an<l  other  conunanders  establlshwl  l)onrds  for  this  purpose,  and  ordered  otfic^r^ 
before  them. 

As  late  as  September,  1918,  there  were  not  in  existence  any  prescril>ed  rules 
of  procedure  for  such  boards ;  neither  were  there  rules  relating  to  evidence,  re- 
view, hearsay  testimony,  sufliclency  of  the  showing  required,  receiving  and  con- 
sidering testimony  in  the  absence  of  the  officer  under  Investigation.  Nec-es- 
sarlly,  the  authority  conferred  In  these  matters  was  very  great ;  and  it  was  im- 
portant, above  all  else,  that  all  inefficient  officers  l>e  eliminated,  lest  their  lii- 
eftlclency  cause  unneces.sary  loss  of  life  In  the  sione  of  active  operations;  but 
an  Instant's  reflei'tlon  will  show  the  very  great  danger  incident  to  the  exen'ise 
of  this  authority,  and  the  ne<*essity  for  every  jiosslble  safeguard  against  In- 
justice, the  gratification  of  ])ersonal  inall(*e,  the  elimination  of  officers,  to  make 
vacancies  for  the  promotion  of  others,  and  the  employment  of  this  means  of 
securing  the  dismissal  of  officers  where  the  charges  would  not  have  been  sufii- 
cient  f<»r  prm-eeillngs  before  a  ccmrt-martlal. 

In  the  Thirty-fourth  Division,  in  which  I  serve<>  befoiv  going  overseas,  1 
observed  the  following  Instances  of  the  misuse  of  this  power  (I.  e.,  to  order 
officers  l>efore  a  boarcl).  At  the  hearing  In  the  case  of  one  Behr,  a  colonel  of 
Artillery,  a  junior  officer,  a  lieutenant,  who  dis<»harge<l  the  rather  discreditable 
duties  of  espionage  officer  (he  was  called  **  Intelligence  officer,"  b\jt  his  business 
was  to  gather  <lata  on  the  ccmduct  of  officers  of  the  division,  by  means  of 
oi^eratives  distributed  throughout  the  division),  was  called,  aske<l  if  he  had 
made  an  investigation  as  to  whether  Ool.  Behr  was  guilty  of  certain  charges. 
and  over  objection  Insistently  urged,  was  permitte<l  to  state  his  conclusion  ns 
to  whether  the  officer  in  question  was  guilty.  In  the  same  case  the  b*wnl 
refused  to  conii>eI  this  lieutenant  to  disclose  the  names  of  his  witnesses  for 
examination  in  the  presence  of  Tol.  Behr.  I^ater,  during  the  hearing  of  the 
same  matter,  it  api»eare<l  from  letters  lntroduce<l  In  evidence  that  the  pr«»cee»l- 
iug  was  initiate<1  to  make  room  for  another  officer  as  commanding  offl<«er  of 
the  One  hundred  an<l  twenty-seventh  Field  Artllleiy.  On  such  evidence  0>I. 
Behr's  disndssal  was  recommended  and  secured. 

An  officer  named  Brome  was  promoted  from  captain  to  nuijor,  on  rw'oni- 
mendntion  of  division  head(iuarters.  He  was  nssignwl  to  the  military  iiolice. 
Two  mcmths  later  he  was  put  before  a  board  by  the  .same  headqimrters,  anfl  hi< 
dismissal  sei'urwl.  In  a  publlshe<l  statement  after  leaving  the  service  be 
intimated  that  he,  as  an  officer  of  milltar:^'  police,  had  Interfered  with  th<* 
pleasures  of  certain  staff  officers,  to  his  subsequent  misfortune. 

At  the  hearing  of  the  matter  of  Lieut.  Col.  Holllngsworth,  One  liundre<l  and 
thirty-fourth  Infantry,  before  a  board  of  officers  at  Camp  DIx,  when  an  obje*- 
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tion  to  some  hearsay  testimony  wnf%  unfed  the  president  of  the  board,  Col. 
Downing,  One  hundretl  and  nintli  Engineers,  stated  that  no  objections  were  to 
l)e  considered;  that  tlie  officer  under  inve^tlgntion  was  tmly  present  by  courtesy, 
:ind  that  other  evidence  could  lie  and  would  be  received  and  eonridered  in  his 

At  hearings  in  the  cases  of  numerous  other  officers,  all  that  was  received  by 
way  of  evidence  agiiinst  them  was  the  statement  of  their  immediate  command- 
injr  officers  to  the  effect  that  in  the  opinion  of  such  officer  the  officer  under 
investigation  **  was  incompetent  to  discharge  the  duties  of  his  office,"  or  that 
\w  did  not  proiierly  perform  interior  guard  duty,  or  that  lie  was  deficient  in 
Hiise-orrler  drill.    Upon  such  showing  these  officers  were  dismissed. 

Ill  the  case  of  Lieut.  ( -ol.  Hoi  lings  worth,  mentioned  a1>ove,  the  division  in- 
sfiector  made  an  investigation  and  reiiorted  that  be  did  not  find  enough  evidence 
to  justify  a  court-martial  trial,  but  re(?oumiended  that  the  officer  be  gotten  rid 
of  tiefore  a  board. 

I  appeared  as  counsel  in  a  numl)er  of  t)ie  cases  I  have  mentioned,  and  write 
of  them  with  intimate  knowledge  of  what  was  done.  I  state  unhesitatingly 
th«t  the  system  of  eliminating  officers  which  was  employed  made  every  form 
•»f  injustice,  every  desire  to  play  favoritism,  every  kind  of  petty  tyranny  a 
rliliig  easy  of  accomplishment  and  in  many  instances  these  tlUngs  were  ac- 
niniplished. 

Consider,  now,  this  situation  witli  reference  to  the  objections  I  have  previ- 
ously urged  to  the  system  of  c<mrts-martial.  Here  was  an  added  means  for  a 
ninimanding  general  to  employ  in  getting  military  tribimals  to  register  his 
views  in  a  given  caise — for  It  was  easy  to  put  members  of  a  court  l)efore  a 
Inmnl,  malie  formal  charges  of  luefficiencj',  and  get  the  officers  out  of  the 
ser\i('e — and  let  others  profit  by  the  example.  And.  as  I  have  suggested,  if 
the  trial  by  cf>urt-martlal  faile<1.  the  efficiency  iKMird  was  always  available. 
In  one  lnstanc*e,  I  defende<l  an  officer — ^and  I  believe  successfully — against 
•  barges  which  would  have  resulte<i  In  dismissal  if  sustained.  Pending  the  trial 
lie  was  put  l>efore  a  lx>ard,  and  discharged  for  the  go<xl  of  the  service. 

5.  The  remedy  nuftgetited. — ^Wlth  reference  to  the  matter  discussed  under 
the  subtitle  No.  3  above,  the  remedy  is  suggested  at  the  conclusion  of  the  dls- 
I'lLsston  of  that  Item. 

In  the  matter  of  the  t<H>  great  authority  of  the  officers  having  power  to 
appoint  courts-martial,  it  seems  that  this  ought  not  to  be  difficult  to  corre<*t 
If  a  board  of  review,  wholly  independent  of  the  appointing  authority,  and 
|M>89essing  final  authority  to  approve  or  disapprove  proceedings,  subje<*t  to  such 
reservations  In  capital  and  other  Important  cases  as  the  Secretary  of  War 
inl;rlit  see  fit  to  make,  l)e  established.  In  every  military  department  In  time 
of  iieace,  with  such  additional  personnel  detailed  as  the  greater  activity  of 
war  organization  might  demand,  and  all  proceedings  be  referred  to  such  boards 
for  final  action  or  recommendation,  the  greatest  objection  to  the  present  system 
would  be  removed.  The  board  might  properly  be  made  up  wholly  of  military 
persons,  of  suitable  rank,  and  experience.  The  argument  that  such  a  board 
would  lessen  the  power  of  the  commanding  general  of  a  tactical  unit  to  maiu- 
talD  discipline  does  not  possess  much  weight,  If  we  recall  that  the  commanding 
^neral  would  still  have  the  power  to  order  the  arrest  and  trial  of  all  persons 
under  him,  and  would  only  be  deprived  of  the  right  to  review  jind  approve  the 
findings. 

In  making  up  the  courts-martial.  It  would  be  a  very  great  improvement  if 
the  ciuirt  be  sel«H*ted  by  lot,  from  the  lists  of  eligible  officers,  and  this  course 
would  eliminate  another  possible  abuse  of  power. 

The  inefficiency  and  inexperience  of  trial  judge  advocates  and  counsel  for 
file  defense  miglit  well  be  corrected  by  provision  for  the  permanent  detailing 
of  officers  possessing  the  necessary  qualifications,  for  duty  with  the  courts- 
martial,  thus  providing  men  of  experience  both  for  the  court  and  the  accused, 
who,  however,  should  have  the  privilege  of  securing  other  counsel  If  he  so  elect. 

The  accused,  before  his  conviction,  should  not  be  detained  In  the  same  place 
with,  and  subject  to  the  same  treatment  as,  men  already  convicted  and  serving 
sentence.  Not  only  is  such  a  course  manifestly  tmfalr.  In  the  case  of  one 
wrongfully  accused,  but  It  has  a  most  detrimental  effect  up<m  the  discipline 
of  the  soldier  who  is  unjustly  detained,  and  tends  to  bring  the  whole  system 
of  military  justice  Into  discredit  with  the  very  persons  who  should  hold  it  In 
highest  respect. 

Provision  should  be  made  that  the  commanding  officer  having  power  to 
JvppoUit  the  court-martial  be  notified  at  once  of  the  result  of  the  trial,  with 
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the  privilege  of  forwarding  to  the  reviewing  l)oanl  liis  reasons,  if  any,  for 
asking  that  the  ease  be  disapproved,  reconsidered,  or  retried,  and  the  board 
should  be  required  to  give  due  consideration  to  his  expression,  their  final  ac- 
tion to  be  governed  by  ail  of  the  evidence  and  circumstances  in  the  case. 

Owing  to  the  inherent  possibilities  of  oppression,  injustice,  and  injur}-  to 
the  reputation  of  officers  called  before  such  boards,  in  the  operation  of  efficiency 
boards,  these  boards  should  be  provided  for  in  a  special  article  of  war,  which 
should  plainly  prescribe  the  procedure,  proof  required,  and  reasons  Justifying 
a  hearing  concerning  any  officer;  and  these  boards,  so  constituted,  should  be 
Invested  vdth  the  same  dignity  as  a  military  court,  with  record  of  their  pnv 
ceedings,  and  proper  processes  of  review.  In  no  other  way  can  many  gross* 
injustices  be  avoided. 

(Prepared  and  submitted  by  Lewis  W.  Bickuell,  Webster.  S.  Dak.,  Major. 
United  States  Army.) 

Thereupon,  at  4.50  o'clock  p.  m.,  the  subcommittee  adjourned  until 
to-morrow,  Friday,  September  26, 1919,  at  2.30  o'clock  p.  m.) 
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FBIBAT,  SEPTEMBEB  26,   1919. 

United  States  Senate, 

SuRCOMMimSB  ON    MILITARY  AfFAIKS. 

Washington^  I>,  (\ 

Tlie  subcommittee  met,  pui'suant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations,  at  2.H0  o'clock  p.  m..  Senator 
Francis  E.  Warren  presidmg. 

Present,  Senators  Warren  (chairman),  Lenroot,  and  Chamber- 
lain. 

STATEMENT  OF  IIEUT.  COL.  W.  C.  BIOBY— Besumed. 

Senator  Warren.  You  may  proceed,  Colonel. 

Lieut.  Col.  RiGBY.  I  was  asked  yesterday  to  put  into  the  record 
statistics  concerning  the  restoration  to  the  colors  of  men  from  the 
disciplinary  barracks.  These  statistics  we  do  not  have  complete 
in  the  office.  They  have  been  telegraphed  for,  and  we  can  get  them 
in  time,  so  that  if  desired  we  can  put  them  in  my  testimony  when 
it  is  being  written  up. 

Senator  Warren.  At  the  proper  place,  where  we  made  the  inquiry  ? 

Lieut.  Col.  RiGBY.  Yes,  sir. 

Senator  Warren.  Verv  well.' 

Lieut.  Col.  RiGBY.  And  the  same  thing  is  true  also  of  the  statistics 
timt  were  desired  as  to  the  recommendations  of  the  Judge  Advocate 
(ieneral.  Those  statistics  were  made  up  one  time  last  winter  for  one 
year  during  the  war,  but  we  can  have  them  ready  to  insert  in  the 
ssime  way  covering  the  entire  period  of  the  war. 

As  to  the  form  of  the  French  trial,  it  occurred  to  me  that  the 
quickest  way  perhaps  to  put  that  before  the  committee  would  be  to 
write  out  the  form  of  an  actual  trial  as  it  would  take  place  in  a 
French  court,  and  for  the  purpose  of  comparison  I  took  the  testi- 
mony of  the  record  in  the  Ledoyen  case,  one  of  the  cases  spoken  of 
as  the  "  four  French  death  cases."  That  is  already  in  your  record, 
I  think.  I  turned  that  into  the  form  of  a  proceeding  in  a  French 
conit  in  the  armies  on  active  service. 

Senator  Warren.  That  would  be  not  as  to  what  judgments  the 
judges  would  ^ve,  but  as  to  the  modus  operandi. 

Lieut.  Col.  KiGBY.  The  complete  showing  on  it,  making  it  with 
the  same  judgment  that  our  judges  gave,  but  the  complete  showing. 

Senator  Chamberlain.  Why  did  you  not  take  an  actual  French 
case? 
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Lieut.  Col.  RioBY.  Simply  in  order  to  get  the  absolute  comparison. 
I  could  put  in  also,  if  aesired,  the  re<?ord  of  some  actual  French 
cases  which  I  attended,  and  of  which  we  got  stenographic  reports. 

Senator  Warren.  Would  you  like  to  have  one  of  these? 

Senator  Chamberlain.  I  do  not  care. 

Lieut.  Col.  RiGBY.  If  desired,  I  would  be  glad  to  put  that  in. 

(The  form  of  record  of  trial  prepared  by  Lieut.  Col.  Rigby.  n»- 
ferred  to,  is  hei'e  printed  in  the  i-ecord  as  follows:) 

Mkmoramu'm  Showing  thk  ('ot'khk  of  PhoC'Kdi'rk  in  thk  Frbxch  Conseii.  de 

(rrGRKK   IN   THK   AkMIK»<   ON    ACTIVB   SeRYU'K  ;    ASSUMINO   THK  TRIAL   OF   A    C.KSY. 

•LiKK  THAT  OF  Pbivatk  OiMS  Lkihiyen,  C  M.  No.  110751. 

1.  The  aceuse<l,  Private  Oleii  I>»<loyeii,  iH  c'liarge<l  with  (UHolMMUeiu*e.  tht' 
morning  of  December  14,  1914,  of  an  order  from  Firnt  Lieut.  Fr«i  M.  Lopiu 
to  get  hl.K  equipment  ami  fnH  in  for  drill,  in  France,  in  the  zone  of  ojieratloiis 
at  the  frcmt  near  the  front  linen  In  time  of  war.  We  will  nswunie  that  thi> 
hap|)ened  in  a  French  orKanixnti<m. 

2.  The  offense  occurred  at  8  o'clock  In  the  niornlnjr,  I>eceinl>er  14.  I>e<loypu 
l8  ininiediately  placed  In  arrest.  Lieut.  liOgan  telephones  the  ooiu]iiiny  coui- 
mander  and  the  latter  telephones  the  colonel,  who  dlrei-ts  the  captain  t4»  in- 
vestigate the  circumstances  and  report.  During  the  forenoon  the  «iptain 
lirocures  written  statements  al>out  the  occurrence  from  IJeut.  Logan  an<l  from 
a  sergeant  and  a  corporal  who  were  present.  He  also  has  another  lieutenant 
Interview  the  accused  in  the  guard  house.  The  nc*cused  Is  shan^ly  cn)8s-qut»H- 
tione<l  and  is  not  warneil  of  his  right  to  refuse  to  answer.  (Technically  1k> 
has  that  right,  but  in  practice  really  not.)  The  accused  admits  that  he  re- 
c*elved  the  order  from  Lieut.  Logan  and  that  he  did  not  obey  it ;  that  he  refusetl 
to  ol>ey ;  says  that  the  lieutenant  "  had  us  out  on  the  hill  yestenlay.  and  w»' 
nearly  froze  to  deatli,  and  this  morning  I  was  so  stiff  that  I  could  not  drill.** 

The  captain  ^sends  the  statement  to  the  colonel  about  1  oVIwk  with  a 
memorandum  tliat  the  nccus<^d  has  already  been  punished  four  times  (by  sum- 
mary disciplinary  punishment,  not  put  on  his  service  record)  for  failing  to 
appear  for  drill  at  the  appointed  time  and  for  dlsol)edlence  of  orders.  Tlu' 
<'olonel  receives  the  paiH*rs  in  the  course  of  the  next  half  hour  and  for^vards 
them  to  the  division  headquarters  through  channels.  They  arrive  by  3  oVhx-k 
and  are  referred  to  the  chief  of  the  section  of  military  justice,  itninetliately 
examined  and  an  oiflei:  prepared  for  the  signature  of  the  comniaiuling  general 
referring  the  case  for  trial  by  "direct  order"  (under  section  150  of  the  codt'i 
without  any  formal  investigation.  The  general  signs  the  order  directing  trial 
at  5  o'clock  the  same  afternoon  before  a  special  court-nmrtlal  (emergency  war 
court)  under  the  presidential  decree  of  September  6,  1914.  The  c<mrt  Is  coni- 
pose<l  of  a  major,  a  first  llentenant,  and  a  regimental  sergeant  major.  Tlit* 
major  is  president  of  the  court.  A  captain  Is  ap|K)inte<l  **  comnilssalre  * 
(Judge  advocate),  and  a  young  lawyer  who  Is  a  i)rlvate  s<jldier  Is  ap|M»intefl 
counsel  for  the  accuse<l,  by  the  same  order  referring  the  case  to  trial.  The 
accuseil  Is  lmiiie<llately  notltied  and  servnl  with  a  cojiy  of  the  order,  which 
contains  the  charges  against  him,  and  is  advised  of  the  appointment  of  his 
counsel  atld  asked  whether  he  desires  to  choose  any  otlier  counsel  for  himself. 
He  says  no;  he  does  not  know  anyone  else  wh<»m  he  wants  as  couns<>I ;  and  he  i> 
given  an  opportunity  to  talk  the  case  over  with  his  counsel. 

3.  Promptly  at  5  o'clwk  the  court  convenes.  At  one  end  of  the  room  is  a 
high  liench  for  the  Judges,  at  their  left  hand  is  a  desk  for  the  (Hunmissiiire.  in 
frtmt  are  a  few  benches,  behind  that  a  mil  partly  across  tlie  ro<mi.  and  l>ehind 
that  half  a  dozen  benches  an<l  a  small  oikmi  space.  At  the  rear  of  the  nnmi 
eight  scddlers  aiv  drawn  up  at  attention  with  fixed  bayonets.  The  t-ourt  file 
in,  wearing  side  arms,  and  take  their  seats.  The  connnlssalre  takes  his  sent 
and  the  greftler  (clerk  of  the  court)  is  seated  at  a  little  desk  at  the  rlglit  hand 
of  the  court.  A  noncommlssione<l  officer  is  in  charge  of  the  guard  of  soldiers 
and  another  nonconnuissloned  oftii-er  is  at  the  d(X)r. 

4.  The  proce<hire  is  as  follows: 

President.  The  c«mrt  is  (»i>en.     (ruard,  bring  In  the  prisoner, 
(The  pris<mer  Is  brought  in  under  guard  of  two  soldiers  and  is  setited  Ik- 
Iween  them  cm  a  bencli  in  front  of  the  Cdurt ;  his  guards  have  their  ba.voiiei;* 
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tixwl.  His  ciiuuKel,  weiirioK  an  adv<K*ate'H  robe  over  his  private  soldier's  nul- 
innu,  is  seated  on  the  first  liench  behiiui  tlie  rail — not  inside  the  rail.) 

President.  Cleric,  read  tlie  onler  convening  the  court  and  ai)i)ointing  tlie 
:!iMl;?es, 

(The  clerk  reads  the  convening  order.) 

I^KKsiDKjn-.  AccusKi,  staud  up.     What  is  your  suniame — your  first  name? 

Act  USED.  Olen  I^edoyen. 

l*SiSRioicirT.  Your  age? 

AcTUSED.  19  years. 

PKKMii»eNT.  Where  were  you  h^im? 

Acci'Kfta>.  Marseilles. 

Prescdext.  Are  you  inarrlefl? 

ACTI'SKD.    Xo. 

pREKiDENT.  Your  business? 

Acci'sED.  Mechanic. 

President.  Where  was  your  last  honie? 

AccrsED.  Marseillen. 

President.  Your  rank? 

Acci'SED.  Private. 

I*rksii>ent,  Y'our  regiment? 

A(ri'SEi>.  IT  1th  (Fr€»nch)  Infantry. 

President.  Sit  down.  Mr.  Clerk,  read  the  order  referring  the  case  for  trial 
and  the  names  of  the  witnesses.  • 

I  Tlie  clerk  reads  the  order  referring  the  «iise  for  trial,  and  the  names  of  the 
witnesses,  and  tlien  says : ) 

Ctjesk.  Tlie  only   witness  called   l»y   the   comnilssaire   is  Lieut.    Sidney   M. 

President.  Ouanl,  see  that  the  witness  retires. 

(Meut,  I^igan,  who  has  heen  sitting  in  the  rear  of  the  r<Km),  ivtires.) 

I*re.sident.  Mr.  Clerk,  read  the  rejwrl  of  the  rapporteur. 

C'uacK.  There  is  no  report  from  the  rapporteur,  the  case  heing  here  under  a 
•lirtH-t  order  fn»m  the  general.    The  reyiort  of  the  company  conmiander  is  here. 

I  He  then  reads  the  rejKirt  of  the  company  commander  with  the  statements 
of  the  lieutenant,  the  sergeant,  the  corporal,  and  the  accused's  own  statement. ) 

President.  I^iedoyen,  stand  up.  fAcciwed  rises.  1  It  appears  from  these 
l»;i|>ers  that  you  are  charged  with  disobeying  an  onier  to  drill  given  to  you  by 
I'ii-st  Lieut.  Ix>gan,  your  su|)erior  ofTicer,  at  8  o'chick  this  morning.  The  law 
uites  you  the  right  to  say  anything  which  you  consider  useful  for  your  defense. 
ITuming  to  accused's  counsel.]  I  also  warn  you,  Mr.  Counsel,  that  nothing 
is  to  he  said  against  your  conscience  nor  agtilnst  the  respect  due  to  the 
Ijiwk  and  that  yon  must  express  yourself  with  d<*cency  and  moderation.  | Turn- 
ing again  to  ac<*useil.l  I^oyen,  you  heard  and  understood  the  order  given  you 
l»y  IJeut.  T^igan,  did  you  not.  and  you  knew  that  he  was  your  superior  officer, 
5111(1  that  it  was  your  duty  to  obey  his  onlersV 

A((rsED.  Yes,  sir. 

I*REsn>ENT.  And  yon  did  not  obey  the  order?  You  refiise<l  and  state<l  that 
you  refused? 

Arcrsi-u).  Yes,  sir. 

President.  Yon  were  onlerefl  to  get  yonj  pack  ready  anfl  get  ready  for  drill 
with  your  squad? 

Acri'sED.  Yes,  sir. 

President.  And  I-ient.  Logan  gave  yon  this  order  personally? 

AccrsED.  Yes.  sir. 

I*re8Tdent.  Did  you  tell  the  lien  tenant  any  reason  why  ytm  refused  to  go  to 
•Irill? 

AarsED.  No.  sir. 

President.  The  lieutenant  reiieated  the  or«ler  to  you  and  you  still  refused, 
smil  then  you  were  ordered  imder  arrest? 

-\(CT^SEn.  Yes.  sir. 

President  (turning  to  commissaire).  Mr.  Conunissalre  Rapporteur,  have  you 
any  questions  to  ask  the  ac<'nse<l? 

<V)MMissAiRE.  Xo,  Mr.  President. 

i*REsiDENT  (tumlng  to  the  counsel  for  the  accuse<l).  Mr.  Counsel,  have  you 
any  explanations  to  give  or  observations  to  offer? 

AccrsEu's  Counsel.  I  have  a  few  questions  which  T  resjiectfully  request 
tln'  Presirlt»nt  to  put  to  the  accused. 
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iniE8iDKNT.  State  your  questions. 

Acc'i'sED'ft  CouNSKi^  Pleflse  ask  tho  arcused  why  he  was  not  willing  to  ^> 
to  drill  this  morning. 

Prksident  (to  acc'used).  You  may  answer  that  question. 

ACTi'SED.  Lieut.  I^ogan  had  us  out  on  the  hill  yesterday,  and  we  nearly  fn»ze 
to  death ;  and  this  morning  I  was  so  stiff  I  could  not  drill. 

President  (to  accused's  counsel).  Have  you  any  furthw  questions.  Mr 
('ounsel? 

AccrsKU's  CorxsEi^.  No,  Mr.  President. 

President  (to  accused).  You  were  able  to  walk  this  morning? 

AcrvsED.  Yes,  sir. 

l*REHiDEXT.  You  had  not  reported  yourself  on  sick  call? 

Accused.  No,  sir. 

President.  You  did  not  give  Lieut.  Ix)gan  any  reason  for  your  refusal  t«> 
ol)ey  the  order? 

AccTTSED,  No,  si-r. 

I*rekident  (turning  to  commissaire).  ^Ir.  O^mnnlssaire  Rapporteur,  have  you 
any  further  questions? 

(Commissaire.  No,  Mr.  President. 

President  (turning  to  counsel  for  accused).  Mr.  Counsel,  have  you  any 
further  questions  or  any  explanations  to  give  or  observations  to  make? 

Accused's  Counsel.  No.  Mr.  President. 

President  (addressing  hi«  fellow  judges).  Gentlemen  of  the  court,  hinv 
you  any  questions  to  ask  the  accused? 

(Both  .judges  shake  their  heads.) 

President.  I.<edoyen,  sit  down.  (Addressing  the  guard.]  Guard,  have  th** 
witness,  Lieut.  Logan,  come  in. 

(Lieut.  Logan  enters  the  ccnirt  ro<mi.  walks  up  to  the  railing,  and  staiuls 
facing  the  court.) 

President.  Raise  your  right  hand.  (Lieut.  I^gan  raises  his  right  hand.] 
Y'ou  swear  to  speak  without  hatrefl  and  without  fear,  to  tell  the  whole  truth 
and  nothing  but  the  truth?    Say,  "  I  swear  it." 

Lieut.  Logan.  I  sw^ear  it. 

President.  Put  down  your  hand. 

(Lieut.  Logan  lowers  his  hand.) 

President.  What  are  your  surname  and  first  name? 

Lieut.  Logan.  Logan.  Sidney  M. 

President.  Your  age? 

Lieut.  Logan.  Twenty-six  years. 

President.  Your  rank? 

Lieut.  I^HiAN.  First  lieutenant. 

President.  Your  regiment? 

Lieut.  I-iOGAN.  One  hundred  and  eleventh  Infantry  (French). 

President.  Do  you  see  the  accuseil? 

Lieut.  IxKSAN.  Yes,  Mr.  President. 

President.  Did  you  know  him  before  the  occurrences  with  which  he  i< 
charge<l? 

Lieut.  IxwAN.  Yes,  Mr.  President. 

President.  Are  you  related  to  him  in  any  way,  by  blood  or  marriage? 

Lieut.  I..OGAN.  No,  Mr.  President. 

President.  You  have  never  l)een  in  his  service,  nor  he  in  yours? 

Lieut.  IjOoan.  No,  Mr.  President. 

President.  (Jive  your  testimony. 

I^ieut.  Logan.  This  morning,  alnnit  8  o'clock,  I  gave  the  accused.  Glen 
I..edoyen,  an  order  to  get  his  inick  and  get  ready  for  drill  with  his  squad.  H<' 
did  not  obey  that  order.  He  refuses!  and  stated  that  he  refuse<l.  He  did  not 
state  any  reason  why  he  would  not  oi>ey.  He  did  it  willfully  and  was  wanwl 
at  the  time.  I  gave  him  the  order  in  i>erson,  and  he  did  not  say  anything  a«< 
to  why  he  disol>eyed.  He  just  said  that  he  would  not  go  to  drill.  I  then  tol«i 
him  of  the  c<nise<iuences  of  such  an  act  and  gave  him  another  opijortunity  t«> 
go  get  his  pack  and  drill,  and  he  again  refuse<l,  saying,  "  I  refuse  to  go  to  drill." 
I  warne<l  him  of  the  consequences  of  his  act. 

President.  State  as  nearly  as  you  can  remember,  the  exact  words  that  yon 
use<i  in  warning  accuse<l  of  the  consequences  of  his  act. 

Lieut.  l^KiAN.  I  told  him  that  he  was  making  himself  liable  to  trial  by  a  court 
which  mitfht  impose  a  very  heavy  iienalty.  There  were  four  who  first  refusal 
to  go  to  drill,  and  two  re<'onsidered  an<l  went  to  drill  later.    I  askefl  the  accust»<I 
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if  be  niHlerstocMl  what  he  was  doinfr,  and  he  and  l*vt.  Fiahhack  refii}<e<1  to  ^o 
to  drill. 

PuEsniKNT.  IMd  the  accaaed   know   that   the  court  mljcht   impose   n   death 
Iienalty  for  his  act? 

FJeut.  Logan.  1  think  not ;  I  do  not  believe  that  I  told  htui  that. 

PxEsmENT.  You  stated  a  heavy  sentence? 

Lieut.  I.40GAN.  Yes,  air. 

i^KSiDBNT.  Did  the  accused  offer  any  reason  as  to  why  he  refuse<l  to  drill? 

Lieut.  LoGAK.  No,  air. 

PsEsioKNT.  Was  it  simply  a  positive  flat  refusal  witli  no  excuses? 

Lieut.  Ijogas.  Yes,  sir. 

Pkesidknt.  Is  it  of  the  aocusoil,  here  present  in  court,  that  you  have  iH'eu 
siieakini;? 

Lieut  Logan.  Yes,  sir. 

I^KsroKNT  ( to  the  acifusefl ) .  I^edoyeii,  stand  up.  [Accusetl  rises.]  Have  you  any 
iiliservatlons  to  make  on  the  ti»stiniony  of  this  witness? 

Acci  SED.  As  I  have  already  stated  to  the  conrt,  Lieut.  I»Kan  had  us  out  on 
fhe  hi] I  yestenlay  and  we  neurly  froze  to  death,  and  this  niorninfi^  I  was  so  stiff 
rhut  I  could  not  drill. 

President.  Anything  furtlier? 

AccrsED.  No,  sir. 

I*REsii>ENT.  (turning  to  the  coiiunissaire).  Mr.  (*ouunis8iiire-UaprM>rteur.  liave 
you  any  questions  to  ask  the  witness? 

r'oMMTssAiBK.  No,  Mr.  President. 

I'KEsiDEXT  (addressing  counsel  for  the  accusciU.  Mr.  Oamsel,  have  you  any 
explanations  to  give  or  ohservations  to  offer  on  the  testimony  of  tliis  witnt^ss? 

AixrsKD's  C'oi'NSEL.  No,  Mr.  President. 

President  (addressing  the  other  judges).  Gentlemen  of  tlie  court,  have  you 
any  questions  to  ask  this  witness? 

(Both  judges  shake  their  heads.) 

President  (to  witness).     You  may  retire  or  he  seattnl. 

t Lieut.  I^)gan  salutes  and  retires.) 

President.  The  eonimlssaire  du  gouvemement  has  tlie  floor. 

roiiMi8s.\iKB.  I  have  no  observations  to  offer,  Mr.  President. 

President.  The  counsel  for  the  accu.*<e<l  has  the  floi>r. 

(The  <'«nins<el  f<ir  the  accuser!,  standing  in  his  place  behind  the  railing,  ad- 
•Iresses  the  <H»urt  for  between  10  and  15  minutes.  He  makes  an  inipasslonetl 
;umI  nither  flowery  speei'h.  appealing  to  the  sympathy  and  mercy  of- the  court, 
•-ailing  attention  to  the  youth  of  the  accused,  his  suffering  the  day  before,  his 
hard  service  for  some  time  past,  and  his  failure  to  understand  the  gravity  of 
his  offense  and  the  nature  of  the  punishment  which  It  was  within  the  power  of 
the  court  to  impose;  and,  admitting  the  technical  guilt  of  the  accused,  pleads 
for  as  light  a  sentence  as  possible. ) 

pRFstDENT.  Accuse<l,  Stand  up.  |Ac<-ustMl  rises.  1  Have  y<ai  anything  else 
to  add  in  your  defense? 

Accused.  No,  sir. 

President.  I  declare  the  trial  endwl.     I^t  the  accuse<l  be  removed. 

(The  accu.sed  is  escort eil  out  of  the  room  by  his  guard:  the  judges  retire  to 
Their  private  rocan.  In  about  10  ndnutes  the  judges  return  to  the  bench,  the 
Mtting  is  r«H>pene<l.  but  the  accused  is  not  brought  back  into  the  room. ) 

(The  president  reads  the  judgment  in  the  prescribed  form,  flndlng  the  accused 
uiiilty  and  sentencing  him  to  be  shot,  reciting  that  the  vote  of  the  court  is 
iinanimou.s. ) 

President.  The  court  Is  ch>sed. 

(It  Is  then  about  5.45  p.  m.,  the  trial  having  occupied  ab<»ut  45  minutes.) 

The  judges  file  out  of  the  C(mrt  wsmi ;  the  commissaire  and  the  grettier  go  to 
the  adjoining  room  where  the  prisoner  is  waiting  with  his  guard  an<l  with  half 
a  dozen  other  prisoners  under  like  gimrd  who  have  l)een  trle<l  during  the  day. 
All  of  these  prisoners  are  drawn  up  in  line,  and  the  gretfler  rends  the  various 
judginents  and  sentem-es  in  their  different  cases  in  the  presence  of  all  of  them. 
I>i^loyen  is  then  removed  by  his  guard  to  await  the  execution  of  his  s*»ntence. 

5.  The  commissaire  du  gouvemement  at  about  8  o'clock  the  same  evening, 
presents  to  the  general  a  copy  of  the  judgment  «»f  the  court  and  an  order  for 
the  genera rs  signature,  dlrecftlng  the  execution  of  the  sentence  (no  appeal  lies 
Imni  the  judgment  of  the  special  court).  The  general  carefully  looks  through 
the  paiiers.  asks  the  c<anmi.ssalre  whether  they  are  all  In  order  and  whether  the 
<'ommis?4aire   recommends  carrying  out   the   sentence   Immeillntely,   and   ujMai 
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receiving:  the  <'<>rainl»srtlre*8  aftlrmative  reply  slisms  the  order,  fixing  the  hour  of 
♦execution  at  7.30  the  next  morning. 

6.  At  7.8()  the  following  iimrning  the  death  Aenteiiee  is  carried  into  execution 
by  a  lirinjj  S4iuad  In  tlie  presence  of  ao(*uy4e<i'M  battalion.  Immediately  after  ilie 
exec'Ution,  while  the  Inxly  in  lying  on  the  ground,  the  liattalion  ia  marched  jias: 
the  iMMly  wi  that  every  man  may  have  a  clone  view  of  It  for  the  purpose  uf 
impressing  ninm  him  the  punishment  niete<i  out. 

7.  If  instead  of  onlering  the  case  l)efore  «me  of  the  emergency  war  courts 
(special  ccMirts),  as  above  assumed,  the  commanding  general  had  referred  it  to 
the  regular  conseil  de  guerre,  the  procedure  on  the  trial  would  have  been  i>rv- 
1  isely  the  sjime.  the  only  dilTerence  being  that  the  accusetl  would  have  bwn 
entitled  ti*  24  hours'  notice  l)efore  the  sitting  of  the  c<mrt.  In  that  case  tlu* 
court  would  have  sat  at  5  o'clock  (or  iierhaps  an  hour  earlier)  on  I>eceiiiber  l.\ 
And  in  that  case  the  accused  would  have  had  a  right  to  appeal  witiiin  24  h()ur< 
to  the  court  of  revision  of  the  division,  which  would  have  residtwl  in  7  dayv 
delay  In  the  exe<*ution.  as  follows: 

1.  One  day  for  accuser!  to  pray  ap{)eal. 

2.  One  day  for  papers  to  l>e  tiled  with  the  clerk  of  the  court  of  revision. 

8.  One  day  for  jiccusetl's  counsel  to  file  his  **  memoir "  with  tJie  court  t>f 
revision. 

4.  Three  days  for  the  member  of  the  court  acting  as  rapporteur  to  examine 
the  case  and  prepare  his  reiiort  for  the  court. 

.1.  One  day  for  the  .session  of  the  court. 

r|)on  aftirmance  by  the  iimrt  of  revision,  the  Judgment  is  carried  into  exinu- 
tlon  in  the  same  way  as  almve  outllne<l. 

Senator  Ci£ambkkl.\in.  This  is  for  the  purpose  of  showing  that 
the  American  procee<ling  is  more  in  detail  than  the  French  i 

Lieut.  Col.  KHJin'.  It  is  for  tlie  pur|)ose  of  a  comparison.     Witli 
that  J  want  to  offer  the  form  prescribed  in  the  French  "  Guide  Pra 
tique  et  Sommaire  "  for  the  conduct  of  a  case,  upon  which — ^together 
with  my  observation  of  the  trial  of  cases — this  is  gotten  up.     That 
form  ocelli's  on  pages  51)  to  01  of  the  ^'  (^uide  Pratique  et  Sommaire." 

Translation  of  Pauks  59-61  of  **  (Tiin)K-pR.vTigvE  irr  Sommaibf.  des  (^onskhs 

^  1>K   (iTKRHK    AI'X    AUMKKs"  I    1014    EDITION. 

(Model  No.  XVI.] 

(JIIDK   FOR   A   SKSSION    OF   THK  COIHT. 

Note. — Words  ItallciztHl  are  those  whicli  are  to  be  .said  by  the  president. 

The  members  of  the  court  take  their  resi)ective  places;  the  president  iK'- 
c  la  res : 

The  ftCHMion  fx  open. 

Guard,  hmi(f  in  the  aecitned,  X . 

Mr.  Clerh\  read  the  order  apitointiuff  the  judges. 

(Identiticatlon  of  accused:) 

Aeetised,  Htand  vp. 

M'hnt  are  //oi/r  gitniante  and  tfiven  name? 

lOur  atjef 

Your  h i rt h pla ee f 

Are  j/ov  married f     (If  yes)  H{^tr  many  childrent 

Your  huHtneHHf 

Your  laMt  place  of  renidcneef  > 

(If  the  accused  is  a  military  person:) 

Your  rank*    To  what  reff intent  ("coriw")  do  you  belong f 

Sit  down. 

Mr.  Clerk,  read  the  order  referring  the  cane  for  trial  and  call  the  tritneit>tr.'<. 

Guard,  nee  that  the  witneMscft  retire. 

Mr.  Clerk,  read  the  report  of  the  rapporteur. 

AeeuHed.  .stand  up. 

It  appears  from  these  dfteunimtit  that  you  are  charged  with   [taking;  up  lb** 
charges  w^t  <mt  in  the  onler  referring  the  case  for  trlall. 

/  ad  rise  you  that  the  law  gires  you  the  right  to  ftay  whaterer  you  have  thtt 
is  UMeful  for  your  defense. 
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/  fiffrhe  yoH  altto,  Mr.  Counsel  ("  M.  le  I>4fen8pur  **),  that  lie  ought  itot  to  «of/ 
fiHifthint/  againnt  hin  conscience  nor  against  the  respect  due  to  the  laws,  and 
that  he  must  express  hitnself  tvith  decency  and  moderatiim. 

The  InterroRjitlon  of  the  «ccuse<l  follows. 

(At  its  end:) 

.1//'.  Commissaire  Rappot'teur,  hare  you  any  questions  to  fmt  to  the  accused? 

Mr.  Counsel,  hare  you  any  explanations  to  give  or  observations  to  offer? 

If  are  any  of  the  judges  any  questions  to  put  to  the  accused? 

(Kxnniiiiation  of  witnesites. ) 

iiuard,  bring  in  the  iritness  X , 

(To  the  witness:) 

Raise  your  right  hand. 

Do  ywi  sircar  to  speak  without  hate  and  iHthout  fear,  to  speak  the  whole 
tnith  and  nothing  but  the  truth? 

Say  "  /  Hwcar  it.*\    Put  do^wn  your  hand. 

What  arc  your  surname  and  gircn  name? 

Your  age? 

Your  huniness?     (For  military  persons  liefore  enteriuK  the  service.) 

Your  residence?     (For  inilltnry  tieraons  before  entering  the  service.) 

(For  military  i>erson8  only.)      Your  rank?     Your  regiment f 

Do  you  see  the  accused? 

Did  you  know  him  before  the  &rcnts  out  of  which  the  charges  grow? 

Are  t/ou  related  to  him  by  blood  or  marriage? 

You  are  not  in  his  employment,  nor  he  in  yours? 

dire  pour  testimony. 

(At  the  end  of  the  testimony.) 

In  it  assuredly  of  the  accused  here  present  that  you  hare  been  speaking? 

(To  the  accused.) 

Accused,  stand  up.  . 

Hare  you  any  observations  to  make  upon  the  testitnony  of  this  witness? 

The  Commissaire  du  Oouremement  has  the  floor. 

The  cftunscl  for  the  accused  has  the  floor. 

Accused,  stand  up. 

Hare  yfm  anything  else  to  add  in  your  defense? 

I  declare  the  trial  ("  les  d^bats")  finished. — fjCt  the  accused  be  removed, 

THE  COmT  BETIKER   TO   DELIBICRATE  ON   THE  CASK. 

(The  court  is  reconvened  and  the  president  reads  the  Judgment;  Model  I.) 

(If  there  is  no  other  accused  to  be  trie<l.) 

The  session  is  closed. 

(Dtherwise.) 

The  session  will  continue. 

Guard,  bring  in  the  accused,  Y. 

(For  a  recess.) 

The  session  4s  suspended  for minutes. 

Senator  Warren.  Of  coiii'se  if  you  put  in  the  act\ial  Frencli  case, 
you  would  have  to  translate  it,  would  you  not  ? 

Lieut.  Col.  RiGBY.  I  could  do  that  also. 

Senator  Warren.  Unless  the  Senator  feels  that  it  is  necessary  you 
need  not  do  that. 

Lieut.  Col,  RiOBY.  I  will  put  in  a  translation  of  this  form  with  my 
testimony. 

Then  I  want  to  offer  a  report  which  Maj.  Wells  made  to  me  of 
his  attendance  on  a  British  neld  general  court-nuirtial  in  the  Rhine 
district,  together  with  the  stenogi'aphic  reports  of  those  trials,  and 
a  letter  to  which  I  rather  specially  desire  to  call  attention,  or  a  car- 
bon copy  of  the  letter. 

Senator  Warren.  Those  are  trials  in  the  American  Army  ? 

Lieut.  Col.  RioBY.  In  the  British  army.  The  British  field  couil- 
martial  in  the  Cologne  district. 
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(The  repoit  referred  to  is  here  printed  in  the  record  as  follows:) 

PESCRIITION    OF   SITTING   OF   FIKT.D  (IKN^HIAL   COI'RT-MAKTIAL   OF  THE   BRITIHH    ABMY. 

On  Thumlay,  July  24,  1919,  the  uiMlersiKiiwl,  Maj.  W.  Calvin  Wells,  judp^ 
advocate,  United  States  Army,  accHmipaniefi  by  Army  BMeUl  Clerk  A.  R.  Hitdi- 
ings,  attending  a  sitting  of  a  field  general  cinirt-niartial,  held  at  Frankenfort, 
alwut  12  miles  from  C<ilogne.  Germany.  Brig.  Gen.  Mellor,  deputy  Judge  adv«>- 
cate  general,  8tatione<l  iit  C^ilogne,  Germany,  drove  uh  out  In  his  auto  fn»iu 
Cologne  to  Frankenfort.  Before  going  to  the  meeting  place  of  the  court,  I  lia«l 
a  conference  with  C!apt.  (J.  K.  Sykes,  a  Imrrlster  in  civilian  life  who  in  tlu- 
armj-  had  l)een  apiM>inted  as  the  legally  qualified  nieml)er  of  the  field  gi*neral 
court-martial.  As  hereinafter  set  forth,  thl.s  legally  qualified  member  really 
c<mducte<l  the  whole  i)rocee<lings  of  the  ccHirt,  questioning  the  witneHses.  then* 
l>eing  practically  no  questions  askeil  either  by  the  prosecutor  f4»r  the  (;«»vern- 
ment  nor  for  the  counsel  for  the  accused. 

The  ccnirt  was  held  in  a  pavilion  or  band  stand  In  a  l>eer  garden  which  \\i\< 
a  popular  resort  prior  to  the  war  for  the  citlssens  of  Cologne.    Tlie  iNind  stainl 
acted  as  a  sounding  board,  having  a  solid  back  and  the  front  l)eing  ofien  towanl 
Ihr  garden.     The  front  of  the  band  stand  was  curtahie<l  in  by  blankets  an«l 
the  court,  sjit  on  one  side  and  at  the  two  ends  of  a  table.     The  table  ctneriu^' 
and  chairs  were  rough  and  crude  and  the  blankets  as  curtains  adde<l  to  tW 
roughness  of  the  effei-t  of  the  scene.     The  lU'weedlngs  were  entirely  Informal 
and  witlumt  any  iK)mp  or  ceremony  whats<»cver.     The  pr«»sldent  of  th**  <tmrt, 
a  major,  sat  at  the  center  of  the  side  of  the  table,  the  two  repi-esentatives  of  tlu* 
American  Army,  myself  and  ]\Ir.  Hitchlngs,  sat  at  the  table  at  the  right  of  tli«* 
l»resldent,  and  at  the  right  of  Mr.  Hitchlngs  salt  a  member  of  the  court,  a  csip- 
tain,  and  at  his  right  at  the  end  of  the  table  a  first  lieutenant  sat.     At  tlie  left 
of  the  president  of  the  court  sjit  i'm**^-  Sykes,  or  legally  qualified  menil»er  of 
the  court,  and  at  the  left  of  Capt.  Sykes  sat  two  ofllcers  of  the  British  Army 
who  were  sitting  for  the  i)uriM>se  of  Instruction — at  the  left  of  tlu>se  two  <ii!i- 
cers  sat  the  pros<H-utor  tit  the  end  of  the  table,  and  at  his  left  away  from  the 
table  sat  the  counsel  for  the  accuse<l,  a  British  ofticer  who  was  not  a  lawyer  ar 
barrister.     A    ntuiconnnlssioued    officer,    a    sergeant,    st<KMl    at    the    door    aiul 
brought   In   the   accused    and    witnesj^s   during   the   progress   of   the    sittin^^ 
This  sergeant  had  in  his  hand  a  list  of  tiic  cases  to  Ik*  trUnl  and  the  names  of 
the  witnesses.     Before  calling  the  first  ca.«<e.   tlM^  legally  qualificnl  meml>er  of 
the  court  swore  the  president  of  the  court  who  In  tinni  swore  the  meml>ers  of 
the  court.     The  legally   qualifknl   member  also   swore   the   two   offl(»e!*s   under 
Instruction.     The   prose<'utor   was  not    sworn,   whether   this   was  an   error  or 
omission  or  not  I  do  not  know.     The  legally  qualified  member  keeps  a  re<T>nl 
of  the  proceedings  in  longhand.     There  Is  a  folder  with  a  prlnte<l  form  on  tln» 
opening  page  and   the  concluding  page,    which   was  filled   in   by   this   legally 
((uallfied  member  with  the  names  of  the  members  of  the  court  and  certain  other 
statements  as  to  certain  refpiirements  of  the  statute.    This  folder  is  known 
as  Army  Form  A-  3,  and  a  copy  of  the  entire  record  of  one  (»f  the  cases,  except 
the  name  of  the  defendant  is  entered  as  **  A.   B.*'   Is  filed  herewith   marke«l 
Exhibit  A  hereto.^    There  is  also  file<l  as  Kxhlbit  B  for  information,  but  hav- 
ing no  connection  with  the  field  army  trial  here  being  described,  the  form  for 
a  general  district  and  regimental  <*ourt-martial.  being  Army  Form  A-9,  whifh 
was  given  me  by  the  presi<lent  of  the  court.     The  legally  quallfle<l  nieml>er  of 
the  court  Is  used  In  a  great  namy  different  c»ourts  and  is  ordered  by  telegram 
to  go  to  the  various  courts  to  sit.  and  as  above  stated  he  practically  comlucteil 
the  court.     A  carbon  copy  of  the  telegram   (in  bad  shaiie  when  handeil  aJc> 
addressed    to   Capt.    Sykes    Is   filed    hereto   marked    Kxhlbit   (•.    The   original 
showed  tliat  the  substance  of  the  telegram  was  about  the  following:  **  Yoar 
services  required  at  general  headquarters  10th  Queen's  Koyal  Kegiment.  Fnnik 
enfort,  on  July  24  for  the  trial  of  five  cases.     You  will  l>e  present  at  such 
G.   H.   Q.**    This  telegi'am  was   sent  from  division   headquarters.   I^aidou.  !«» 
Capt.  Sykes  at  Cologne.     When  the  court  had  been  duly  sworn  tind  was  ready 
to  pro(»eed  to  business,  the  legally  quallfie<l  member  directwl  the  sergeant  t«» 
bring  in  all  of  the  accused,  together  with  their  guard  and  the  witnesses  for 
and  against  each  accusetl.     These  were  marked  In  by  the  sergeant  ami  the  «<*- 
cuseil  api)ear«l  uncovered.     The  guards  were  covere<i  and  wore  sidearms  aiul 
the  witnesses  were  covere<l.     The  members  of  the  c»ourt,  the  prose<'Utor,  jidm 
the  counsel  for  the  accuse<l  appeare<l  imarmed  and  sat  cover«l  only  uncover- 
ing when  they  were  sworn  In  as  membei's  of  the  c<mrt.     All  of  the  accusc*d  «n«l 
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witnesses,  etc..  were  sent  from  the  room  after  verification  of  their  preseuce 
\y\ih  the  exception  of  the  accused  and  his  guard  who  was  tlrst  to  be  tried 
The  cluirf^e  was  then  read  to  the  accuse<1  who  plead  not  guilty.  This  first  case 
trier]  was  a  charge  of  desertion,  but  as  shown  bj'  the  technical  charge  and 
><pecificatioDS  in  the  Exhibit  A  hereto,  it  appears  to  fall  to  charge  anything 
more  than  absence  without  leave.  I  aske<1  the  legally  qualitie^l  member  alxnit 
this  and  he  stated  that  it  was  unncH'essary  in  the  pleadings  to  charge  with  a 
irreater  certainty  than  was  done  the  charge  of  desertion,  but  that  proof  would 
Hsmblish  the  offense,  to  wit.  desertion.  Their  pleadings  ai)peared  to  be  much 
less  technical  than  oura  The  witnesses  against  the  accuse<l  were  then  called 
In  nnd  duly  sworn  by  the  Interesting  old  common  law  custom  of  having  the 
«dth  read  to  them  by  the  legally  qualified  member  while  the  witness  held  in 
Ills  right  hand  the  open  Bible  with  his  cap  in  his  left  hand,  and  at  the  coucln- 
sinii  of  the  reading  to  the  witnesses,  the  witness  repeated  the  words,  **  80  help 
m('  (iod,"  and  kissetl  the  o|)en  Bible.  The  witness  was  then  exandned  by  tlie 
It^HlIy  qualified  member.  whi>  reduc*ed  the  su1>stance  of  his  testimony  to  writing 
in  longhand  on  paper  to  l)e  placed  In  the  folder,  which  testimony  as  so  re<luced 
ro  writing  appears  in  Exhibit  A  hereto.  At  tlie  completion  of  the  questioning 
by  the  legally  qualified  member,  he  asked  the  prosecutor,  the  counsel  for  the 
aotrused,  and  the  other  members  of  the  court  if  they  had  any  <|uestions  to  ask. 
^tiiil  with  the  exception  of  two  times  during  the  whole  trial  no  one  else  asked 
t'i\y  questions.  The  pr(K.*ee<lings  were  wholly  informal  and  the  questioning  was 
fffielently  done  and  a  gist  of  the  witnesses'  knowledge  on  the  subject  quickly 
;'alned.  Upon  the  completion  of  the  testimony  of  the  witness,  he  was  nmrche<l 
fmm  the  room  by  the  sergeant.  There  appears  as  an  exhibit  to  the  report  to 
IK"  made  of  the  study  of  the  English  system  an  account  of  a  preliminary  hear- 
ing held  iu  the  Wellington  Barracks  in  the  Scots  Guards  in  London  where 
there  was  great  pomp  and  ceremony  and  a  tremendous  noise  made  by  the  non- 
<'(>mDii$sioned  officers  in  giving  their  commands  in  marching  the  soldiers  *n 
l-efore  the  court.  There  was  none  of  this  ceremony  or  noise  l)efore  the  trial 
in  this  field  general  conrt-martial.  On  the  contrary,  the  orders  of  the  sergeant 
Oirecting  the  troops  was  in  a  low  voice,  and  while  witnesses  were  marched  In 
:ind  out  it  was  without  ceremony  and  quietly  done.  The  whole  procee<liugs 
••<cupied  about  half  an  hour.  The  procee<1lngs  of  this  sitting  of  a  field 
kTneral  court-martial  as  well  as  of  others  are  so  informal  that  It  was  difficult 
that  we  secure<l  permission  to  have  a  stenographer  present  and  take  down  a 
v(*rhatnm  report  of  questions  and  answers  as  the  British  authorities  thought 
it  would  give  a  misleading  and  wholly  erroneous  impression  to  any  person 
who  had  not  been  present  at  the  trial.  After  discussing  the  matter  with  Oen. 
Mellor.  however.  I  secured  permission  to  take  this  shorthand  transcript  of  the 
rt'Ktimony  in  one  case,  which  testimony  is  filed  herewith  nuirked  Exhibit  D 
l»ri»To.  A  carlK>n  copy  of  the  letter  from  the  commander  in  chief  of  the 
r.ritKh  Army  of  the  Rhine,  answering  the  requeat  of  the  war  office  at  London 
to  permit  our  precM^nce  at  the  sitting  of  the  field  general  court -martial  and  take 
:»  stenographer  verbatim  reiiort  of  the  pro<*ee<lings  is  filal  herewith  marked 
Exhibit  R  It  Is  easy  to  understand  after  seeing  the  informality  of  the  quick- 
F.esji  with  which  this  case  was  tried,  how  the  case  describetl  by  Maj.  Gen. 
'hiUls  of  the  trial  of  a  British  soldier  ac'cused  of  cowardice  on  the  retreat  from 
Mum  in  France  at  the  l>eginning  of  the  war,  could  he  actually  brought  to  trial 
within  an  half  hour  after  the  commission  of  the  offense,  tried,  sentenced  to 
*l*4tb,  and  executed  and  have  the  (Termans  marching  over  his  grave  within  an 
lH>ur  after  the  commission  of  the  offense.  The  value  of  such  rapidity  was 
♦•mphasized  and  the  righteousness  of  the  procee<liug  was  defende<l,  and  apjiar- 
•'»tly  satisfactorily,  by  Maj.  (*en.  Childa  before  the  preliminary  committee  in- 
vestigating court -martial  procedure  In  the  British  Army.  It  api)eare<l  that 
*^»nie  action  was  absolutely  nwessary  at  that  time  and  the  field  general  court- 
i-'Hrtial  provided  the  means. 

It  is  to  l>e  note<l  that  on  the  conviction  of  the  charge  of  desertion  the  i>enalty 
Wits  r>6  days'  sT)ecial  punishment,  which  Is  field  punishment  No.  2,  ui)on  the 
finding  of  guilty  by  the  court.  Special  punishment  or  field  punishment  No.  1, 
which  provides  for  tying  a  prisoner  to  a  wheel  for  so  many  hours  each  day  for 
•«»nmny  days,  exposed  to  the  public  view,  Is  not  Inflicted  now  since  the  armistice 
1ms  been  signed,  though  it  can  be  infllctwl  by  a  field  general  court-ma rtlnl  still. 
ft  was  very  evident  that  the  court,  while  finding  the  accuse<l  tei-hnically  guilty, 
i>eliev4?d  that  the  explanation  made  by  the  accused  reducd  the  i>enalty  to  l>e 
inflicted  to  the  mininmm. 
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At  the  conchision  of  the  taking  of  the  teHtlmoiiy  the  i>ro8eciitor  made  no  argu- 
ments. The  counsel  for  the  accused  made  a  short  argument,  clearly  stating  his 
position  in  very  few  words.  The  speech  of  the  counsel  for  the  accused  was  iu>; 
reduced  to  writing  and  does  not  appear  in  the  record.  The  prosecutor,  who  lm<1 
the  right  to  close  the  argument,  did  not  do  so. 

The  assistance  rendered  the  court  by  the  legally  qualifled  member  was  wry 
great,  he  practically  conducting  the  entire  pro<*ee<ling ;  and  being  learned  in  tlu- 
law.  he  permitted  no  evhlence  to  be  intro<luced  which  was  not  competent.  If 
a  witne.<<s  undertook  to  state  scmiething  which  he  <lid  not  know  of  his  o\ni 
knowledge,  either  for  the  prosecution  or  for  the  defense,  he  was  stopped  by  him 
and  told  that  such  evidence  was  nc»t  competent  and  not  to  state  it.  He  seeme*! 
desirous  of  getting  at  the  exact  truth  in  the  biiefest  iwssible  i)ericKl  of  time. 
and  after  writing  the  substance  of  each  witnesses'  testimony,  he  read  it  over  to 
the  witness  and  had  him  approve  it  or  change  it  aci-ording  to  his  .suggestion 
before  the  witness  left  the  stand. 

The  accused  was  notified,  just  as  in  our  courts,  with  reference  to  his  riglit«< 
to  testify  under  oath  or  making  an  unsworn  verbal  or  written  statement,  ii; 
which  latter  events  he  was  informeii  that  he  could  not  be  cross-examined,  but 
that  the  uns\vorn  statement  would  not  have  the  same  weight  with  the  ctnirt  as 
the  testimony  on  oath.  He  was  also  told  that  he  could  do  neither  if  he  so  desirfni. 
When  the  accuse<l  electe<l  to  be  sworn  and  testify,  he  was  directed  to  secure  his 
cap  and  testify  covered.  The  next  case  tried  was  one  in  which  the  accu.st^l 
pleaded  guilty.  He  was  fully  informetl  that  he  did  not  nee<l  to  do  so.  and  if 
he  did  not  pleatl  guilty,  all  the  testimony  necessary  to  establish  his  gidlt  woiiM 
have  to  be  produced  for  the  prosecution.  Having  stated  that  he  still  desired 
to  plead  guilty,  there  was  placed  In  the  record  of  the  case  the  statements  of  the 
witnesses  taken  on  the  preliminary  investigation  of  the  cjise,  and  those  state- 
ments went  up  as  a  part  of  the  record  and  were  read  to  the  court  in  order  that 
they  might  know  what  penalty  to  Inflict. 

This  rough  and  ready  court  gulde<l  by  a  learned  lawyer  presented  to  me  the 
best  example  of  arriving  at  the  truth  in  the  lea.st  possible  time  of  any  C4nirt  I 
have  ever  seen.  To  function  properly  and  adequately  protect  the  rights  Iwtl' 
of  the  Government  and  of  the  accused,  it  is  absolutely  necessar>-  that  the  legally 
qualified  member  shall  be  a  man  learned  in  the  law,  of  judicial  temperament, 
and  more  concerned  with  arriving  at  the  truth  than  in  securing  convictions, 
acquittals,  or  pursuing  the  fine  shades  of  distinction  between  that  w^hich  is  com- 
petent and  that  which  is  incompetent.  In  the  hands  of  a  learned  British  lawyer 
of  the  al)ove  type  It  is  a  splendid  instrument  for  enforcing  justice:  in  the  hands 
of  another  n(»t  so  well  qualified  It  could  l)e  made  the  Instrument  of  oppressioiL 
If  he  desired  to  present  only  one  side  of  the  case  In  reducing  to  writing  the  sub- 
stance of  the  testimony,  he  could  omit  such  parts  as  were  favorable  to  one  sidt* 
or  the  other,  and  all  that  he  ndght  reduce  to  writing  be  true,  yet  that  which 
he  .omitted  might  be  of  the  greatest  weight  and  might  in  truth  entirely  change 
the  sentence  or  finding  which  should  be  rendered  in  the  case,  and  the  reviewing: 
authority  would  know  nothing  whatever  of  such  testimony. 

For  the  enforcing  of  discipline  it  is  a  wonderful  Instrument,  but  for  the  pri»- 
tectlon  under  all  circumstances  of  the  rights  of  the  accused  It  can  not  be  com- 
pared with  the  procedure  of  our  general  court-martial  which  protects  In  so  many 
ways  the  rights  of  the  accused,  which  protection  does  not  appear  before  these 
field  general  courts-martial. 

There  is  filed  also  herewith  as  Exhibit  F  a  copy  of  a  pamphlet  styled  "Cir- 
cular Memorandum  on  Tourts-Martlal  for  I'se  on  Active  Service,*'  given  me  b\ 
('apt.  Sykes. 

WiTxiAM  Calvin  Wells, 

Major,  Judge  Adr orate. 

Exhibit  No.  A. 

Army  Form  A.  3.  Form  for  as.sembly  and  proceeding  of  field  general  coun- 
martlal  on  active  service.     Proceedings. 

On  active  service,  this  twentieth  day  of  July.  1019. 

Whereas  It  aiii)ears  to  me,  the  undersigned,  an  officer  In  command  of  Serontl 
I^ndon  Klfles,  on  active  service,  that  the  i>ersons  named  in  the  annexe*! 
schedule,  being  subject  to  military  law,  have  conunltted  the  offences  In  th«» 
sahl  schedule  mentioned. 

And  whereas  I  am  of  opinion  that  it  is  not  practicable  that  .such  oflfeiuv^ 
should  be  tried  by  an  ordinary  general  court-martial. 
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I  hereby  convene  a  fleW  general  coiirt-nmrtlal  to  try  the  said  persons,  and 
Ut  conduct  of  the  officers  hereuuder  uauietl. 

President:  Rank,  major;  name,  W.  S.  Hooker;  regiment,  L.  U.  MenU)ei-s: 
Ilank.  Capt.  (\  H.  I^ng.  Lieut,  H.  J.  Tiiffle.  Corpl.  G.  Sykes;  regiment,  10 
(Queens  Reg. 

( Signed ) , 

Commanding  Lotidon  Infantry  Briyadv,  Conreniiw  Offlrcr. 

Schedule. — Xunil>er,  rank,  name,  and  nnit  of  aernsed*:  No.  10026;  Fte.  A.  B., 
10th  Queens.  <>lTeni'e  charged :  When  on  active  service,  *'  Absenting  himself 
without  leave "  in  that  lie  in  London  on  the  2d  De<*eniber,  1918,  failed  to 
rejoin  his  unit  (on  expiration  of  leave  grante<l  from  19/11/18  to  2/12/18) 
until  surrendering  himself  to  the  garrison  military  police  at  Victoria  Station 
at  23:50  bours  24/6/19  (section  15,  1A>.  Plea:  Not  guilty.  Finding,  and  if 
«-c>nvicte<l  sentence*:  (lUllty:  56  days;  S.  1*.  No.  2. 

(Slgneil)  A.    B.    C. 

(Signefl)  X.    Y.    Z. 

i'OMMANDINO     liONDON      INFANTRY     BkIUADE. 

Conveninff  Offfeer.* 
Ma  J.  i\   IX.   Prenidnit. 

<OPY    OF    THK    Itl-X-ORl)    AS    WRITTEN    RY    THE    LEtiALLY    gi'AlJFlEl)    MEMBER    OF    THE 
COTRT   WHICH   CONSTITTTES   ALL  THAT   WAS    WRITTEN    «Y   THE 
RECORD   OF  THE    ATTACHEl)   EVIDENCE. 

Ke<*ord  of  trial  of  No. :  Private  A.  B.,  lOtb  Queens.  124th  Tr.  Mortiir 

Battery;  prosecutor,  Second  Lieutenant ;  C4»unsel  for  defense.  Lieutenant 


Prfxsecutloii : 

First  witness:  No. Sgt. .  124tl»  Trench  Alortar  Battery. 

On  or  about  Noveml>er  16,  1919  last,  I  saw  accusetl  puck  up  to  go  on  leave 
u%  England.  This  was  the  last  I  saw  of  accused  until  July  15,  1919.  1  left 
(he  unit  the  day  following  I  saw  the  accuse<l  packing  up. 

By  the  court :  Tlw  unit  broke  up  the  day  I  left  it. 

Second  witness:  Captain ,  . 

Sworn  state<l :  Accused  belongi^  to  the  .     He  was  attache^l  to  

when  It  broke  up  on  or  about  November  19,  1918.  Accused's  duty  was  then  to 
rejoin  his  unit.  Ac<'use<l  reported  to  the  battery  on  March  7,  1919.  I  pro<luce 
<rrtiticate  of  surrender  (niarke<l  A)  signed  ami  attache<l.  I  pnxluce  <rertillcnte 
of  accused  A.  B.  1(18  (marked  B),  signe<l  and  attached. 

By  the  c-ourt : 

Tliere  were  alwut  nine  other  men  of in .    These  men  all  rejoined 

the  Imttery, 

Cane  for  prosecution. 

Defense : 

The  accuse<l,  duly  warned  and  sworn,  stat<»s : 

I  came  to  France  in  May,  1016,  with  .     Before  this  leave  I  had  one 

previoiLs  leave  in  ()<*tober,  1917,  from  which  1  returned  in  proper  time.  I  went 
<ni  leave  on  November  19,  1918.     I  was  due  to  return  on  December  2,  1918.     I 

reported  to  the  Victoria  Station  Deceml)er  12, 1918,  between and hours. 

I  met  a  party  of  men  cvnilng  away  from  the  leave  train.  I  was  told  by  them 
that  they  had  been  granted  an  extensi(m  of  leave  and  they  were  to  await  further 
orders.  I  thought  It  referred  to  nie  als<»,  so  I  retume<l  home.  I  expected  to 
hear  from  the  w^ar  office,  and  I  waited  a  month.  Then  I  went  up  to  the  war 
office  and  a  noncommiRsionefl  officer  tohl  me  to  return  home  and  await  orders. 
I  did  so.  Ultimately  thought  I  hatl  l)etter  return,  so  rejwrted  to  the  polii-e 
jit  Victoria  Station  on  June  24,  1919. 

No. 

By  the  court : 

1  do  not  know  any  of  the  men  I  spoke  to  on  December  2,  1918.  I  took  im> 
steii«  to  see  an  officer  or  the  R.  T.  O.  at  Victoria  Station  to  see  if  it  wns  true. 


*  Unless  miavoklable,  not  more  than  three  names  are  to  be  (entered  on  one  form,  and 
in  Tery  serious  cases  one  only. 

'  Beoommendation  to  mercy  to  be  inserted  in  this  column. 

.  'Must  be  signed  by  the  same  officer  who  signs  on  the  first  page,  and  all  alterations 
uk  the  first  two  columns  of  the  schedule  to  be  initialed  by  him. 
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thought  I  inifrht  return  lioiiic  and  fiwait  orders.  I  did  not  jro  to  the  projier  In- 
quiry office  nt  tlie  war  office,  I  went  to  the  recniltinjr  office.  The  men  did  tell 
me  who  liad  jjiven  tlienj  the  extension.  They  said  It  was  for  14  days.  1  wore 
a  uniform  all  tlie  time  I  was  away.  I  returned  with  all  my  equipment.  1  was 
at  the  same  address  I  had  left  with  the  oixlerly  room  all  the  time  I  was  away. 

No  witness  for  defense. 

Address  for  the  defense:  Addresses  the  court. 

After  finding;  the  prose<'utor  sworn,  pro<luces  rertificate  of  acfnse<l*s.  sijnictl 
and  atta<'he<I. 

No  evidence  calle*!  jis  to  character. 

Particulars  of  servicv:  KnlIst€Hl  Novemlier  21,  1915:  not  w<mnde<l :  age.  21 
yeai-s;  overseas,  May  5,  191H:  not  married;  civil  ocnrupation,  rully  man;  at- 
tache<l  Kxhihits  A  and  B,  referred  to  alH»ve.  and  the  qualification  sheet  of 
accused. 

Another  vqhv. — Knclose<l  in   the  Army  Form  A  3;   record  of  trial  of  Pvt. 

A.  B.  ,  Queens;  prostH»utor,  IJeut.  ;  plea,  Ruilty.    (Effect  of  plea 

explaine<I  to  soldier).  Sunmiary  of  evidence  i-ead  (marlced  A>  .si^e<l  and  at- 
tached.    After  finding;:  Pro.stM'utor  sworn  protluces  accusetl's  certificates  A,  F, 

B.  122,  .signed  and  attached  (2  sheets).  Accused  in  mitipition  .says:  I  got 
with  some  m**n  1  did  n<»t  know  who  save  me  some  drink  and  I  remember  nothinp 
\\\ore. 

Particulars  of  service:  Kn listed  February,  1915;  wounded,  Albert  1915,  and 
evacuated  to  England:  returned  to  France,  ()ctol)er,  1918;  overseas,  Novemlnr, 
1916;  not  marricMl;  ape,  22  years;  civil  occupati<m,  laborer. 

For  tlie  defense:  (Statement  read  by  the  offi<'er.) 

I  certify  that  the  above  court  assembled  on  the  24th  day  of  July,  1919,  aihi 
duly  tried  the  persons  named  in  the  said  schedule,  and  that  the  plea,  finding, 
and  sentence  in  the  case  of  each  such  iierarm  wei-e  as  stated  in  the  tblrtl  ami 
fourth  columns  of  that  schedule. 

1  also  certify  that  (1)  the  members  of  the  court,  (2)  the  wituesses,  f4)  the 
officers  under  instruction  were  tluly  swoni,  (5)  that  S.  S.  412  was  laid  l)ef(»re 
the  court. 

Slirmnl  this  24th  day  of  July,  1919. 

Maj.  C.  O.. 
Prcttitient  of  the  Court -Mitrt 'nth 


Exhibit  B. 

A. 

Army  Form  A.  9. 

[AH  printed  matter  not  applicable  to  the  imrticular  court  being  beld  should  be  struck 
out  and  initialed  by  the  president.] 

Form  of  prrx-eedings  for  general,  district,  and' regri mental  courts-martial. 

Procee<linf?s  of  a  court-martial  held  at  on  the  day  «»f 

-,  19 — ,  by  order  of ,  connnandiuK,  dated  the  day  of  , 


19—. 


Pre^iiivnt. 


Memljvnt. 


Judge  Adrfjivtr. 

Trial  of . 

At  —  (►'clock  the  trial  connnences. 

(1)  The  order  conveniuji  the  court  is  read  and  is  marked  .  signetl  by 

the  i>resident.  and  attached  to  the  proceedings. 
The  charge  shei't  and  the  summary  of  evidence  are  laid  l)efore  the  c?ourt. 
The  court  satisfy  themselves  that  is  not  available  to  serve  owing  to 


.  waiting  member  takes  his  place  as  a  meml>er  of  the  court. 

The  court  satisfy  themselves  as  provided  by  rules  of  procedure  22  and  23. 

(2) appears  as  prosecutor  and  takes  his  place. 

The  above  named,  the  accustnl,  is  brought  before  the  court. 
app(»ars  as  counsel  for  the  accu.sed. 
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The  uaiiies  of  the  president  and  members  of  the  court  are  rea<l  over  in  the 
birring  of  the  acx^used,  and  tliey  severally  answer  to  their  names. 

Questh>n  by  the  president  to  the  atxruseil.  Do  you  object  to  be  tried  by  me  us 
president  or  by  any  of  tlie  officers  whose  names  you  have  heard  read  over? 

Answer  by  accused. . 

(N.  B. — If  objection  Is  made  It  should  be  reconlnl,  together  with  the  decision 
of  the  court,  on  n  separate  slieet. ) 

The  president,  members,  and  judge  advocate  are  duly  sworn. 

The  following  officers  under  instructions  are  duly  sworn. 

CHAUOE    SHEET. 

(3)  The  charge  sheet  is  signed  by  the  president,  marited  B  2  and  annexed  to 
tlie  proceedings. 

(Instruction.  If  the  accused  has  elected  to  lie  trieil  under  Armj-  act,  sec.  4C 
<8).  the  fact  should  be  here  recorded.) 

Tlie  uccuseil  is  arraigned  upon  each  charge  In  tlie  above-mentioned  charge 
flheet. 

Question  to  the  accused.  Are  you  guilty  or  not  guilty  of  tlie  [first]  charge 
aoiinst  you,  which  you  have  heard  read? 

Answer.  

Question.  Are  you  guilty  or  not  guilty  of  the  s*H!ond  charge  against  you, 
which  you  have  heard  read? 

Answer.  

Question.  Are  you  guilty  or  not  guilty  of  the  tlilrd  charge  against  you,  which 
you  have  heard  read? 

Answer.  

The  accused  having  pleaded  guilty  to charge,  the  provisions  of  rule  of 

procedure  35  (B)  are  here  complied  with. 

Instruction.  If  the  trial  proceeds  upon  any  charge  to  which  there  Is  a  plea 
of  "  not  guilty."  the  court  will  not  pnK*ee<l  upon  the  record  of  a  plea  of  "  guilty  " 
until  after  the  tlndlng  on  those  other  charges,  such  finding  being  recorded  on 

Sheet  E. 

C. 

PRCK'EEUINGS   OX    M.EA   OF    NOT    Ol'ILTY. 

M)  The  prosecutor  makes  the  following  address  [hands  In  a  written  address, 

which  Is  read,  marked ,  signed  by  the  president,  and  attached  to  the  pro- 

CTeillngs]. 

The  prosecutor  procee<ls  to  call  witnesses. 

First  witness  for  prosecution. 

Being  duly  sworn.  Is  examined  by  the  prosecutor. 

n. 

Tile  prosecution  Is  cl  >s-ed. 

DEFENSE. 

(iuestlon  to  the  a<'cused.  I>o  you  apply  to  give  evidence  yourself  as  a  wit- 
ness? 

Answer. 

Question.  Do  you  inteind  to  call  any  other  witness  In  your  defen.se? 

.\r.s'wer. 

(Question.  Is  he  a  witness  tt>  character  oidy? 

Answer. 

(7)  I  If  the  accuse<l  gives  evidence  himself,  but  calls  on  no  other  witness  to 
the  facts  of  the  case,  his  evidence  will  now  be  taken  on  a  separate  sheet.] 

(6  and  7>  ♦  [The  prosecutor  addresses  the  cimrt  upon  the  evidence  for  the 
lirosecution  (and  the  evidence  of  the  accused)  as  follows: 

(Hands  in  a  written  address,  which  is  read,  marke<l  ,  signed  by  the 

president,  and  attached  to  the  proceedings.) 

(in«<ti<»n  to  the  accuFe<l.  '♦(6,  7,  and  S)  Have  you  anything  to  say  in  your 
defen-se? 

AnsT5\er. 

The  accused  in  his  defense  says: 

[Hands  in  a  written  address,  which  is  read,  marked  ,  signed  by  the 

president,  ami  attached  to  the  proceedings.] 
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Instruction.  ♦  If  the  accused  calls  other  witnesses  to  the  facts  of  tlie  cii*. 
whether  he  himself  jfives  evidence  or  not.  this  para^aph  will  be  struck  out.  :in»l 
the  course  laid  down  in  R.  P.  Appendix  II  (8)  will  be  followed. 

tThis  question  will  always  be  asked,  unless  the  accused  has  himself  given 
evidence  and  is  represented  by  counsel  or  by  an  officer  having  the  rights  of 
counsel,  In  which  case  such  counsel  or  officer  only  will  be  entltle<l  to  addn»ss  tbe 
court. 

i\ 

PROCEEDlN(iS  ON   PLKA  OF  Ol'ILTY. 

To  be  struck  out  In  case  no  plea  of  "  Not  guilty  "  has  been  procee<led  with. 

(4)  The  court  having  been  reopened,  the  accused  is  again  brought  before  it. 
and  the  charge  to  which  he  has  pleaded  "  Guilty  "  read  to  him  again. 

The  licensed is  found  guilty  of . 

The  summary  of  evidence  is  read.  nmrke«l ,  signe<l  by  the  president,  ami 

attache<l  to  the  proceedings. 

Que.stlon  to  the  nccusc-d.  Do  you  wish  to  nuiko  any  .statement  in  mitigation  of 
punl.shmentV 

Answer.  TIm*  accused  In  mitigation  of  punishment  sjiys:  (or  hands  in 

a  written  statement,  which  Is  read,  marked ,  signed  by  the  president,  and 

attaiche<l  to  the  pro<ve<llngs). 

Instruction.  If  there  is  no  sunnnury  of  evidence,  .sufficient  evidence  to  enahlo 
(he  court  to  ^letermine  the  sentence  and  to  n(^]ualnt  the  cH»nfirmlng  offitvr  witli 
the  facts  of  the  iiise  will  be  taken  on  a  separate  sheet  in  the  same  manner  as  on 
a  plea  of  "Not  guilty." 

If  from  the  statement  of  tlie  ac<'use<l  or  from  the  summary  or  abstract  of  evi- 
dence or  otherwise  it  appear.s  to  the  court  that  the  accused  did  not  understand 
tiie  effect  of  his  plon  of  "  Ouilty,"  the  court  shall  alter  the  record  and  enter  « 
plea  of  *'  Not  guldty  "  and  procee<l  with  the  trial  accordingly. 

Question  to  the  accused.  Do  you  wish  to  give  evidence  yourself  or  to  call 
any  witnes.ses  as  to  character? 

Answer.  

Evidence  as  t(»  <'haracter. 

E. 

FINDING.* 

(10)  The  court  is  closed  for  the  ctmsideration  of  the  finding. 
(10  and  11)  The  c<mrt  fiml  that  the  accuse<l . 

PKOCKKniNOS   ON    CONVICTION    MKFORK    SKNTKNCE. 

(12)   The  court  being  reo|)ened,  the  accused  is  again  brought  l»efore  it. 

Evidence  of  ciiaracter,  etc. : is  duly  sworn. 

(2u^><tlon  by  the  presiclent :  Have  you  any  evidence  to  prinluce  as  to  the  char- 
acter and  parti(!ulars  of  service  of  the  accused?     (Answer  by  the  witness.) 

The  above  statement  fwlth  the  .s<*hedule  of  convictions  and  of  cnises  in  which 

trial  has  lH*en  dispense*!  with]  Is  read,  markeil ,  signeil  by  the  president. 

and  annexed  to  the  pnH*ee<iings. 

(Question  by  the  president :  Is  the  accused  the  i)erson  nainetl  in  the  .stat<»- 
ment  which  you  have  heard  read?    (Answer  by  the  witness.) 

Question :  Have  you  comi)ared  the  contents  of  tlie  alxive  statement  with  tlie 
regimental  books?     (Answer.) 

Question:  Are  they  true  extracts  from  the  regiffiental  books,  and  is  the  stat*'- 
ment  of  entries  in  tlie  c(mdnct  sheets  a  fair  ancl  true  summary  of  tJiose  entrie>? 
( Answer. ) 

(/ross-examined  by  the  accused. 

(Instruction:  If  l)y  reason  of  the  nature  of  the  servlt*e  of  the  accuseil  in  « 
departmental  corps,  or  otherwise,  the  finding  of  the  c«mrt  renders  him  lial>lp 
to  any  exceptional  punishment  In  addition  to  that  to  be  awardeil  by  the  court 
(for  instance,  forfeiture  or  reduction  of  C4»rps  pay),  the  prose<*utor  must  cflll 
the  attention  «)f  the  court  to  the  fact,  ami  the  court  must  lixiuire  Into  the  naturo 
and  the  amount  of  such  additional  punishment.) 

Quest i(m  to  the  accused:  Do  you  wish  to  address  the  court?     (.Vnswer.) 

The  court  is  closed  for  the  consideration  of  the  sentence. 

^  To  be  omitted,  except  Id  cases  of  a  plea  of  not  guilty  having  been  proceeded  with. 
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F. 

SENTENCE. 

The  coort  sentence  the  accused 


Exhibit  D. 

^trbatim  report  of  british  field  court-mabtial  held  at  frankenfobt,  near 
colxmi^sk,  oermany,  attended  by  ma  j.  w.  calvin  wbll8,  judge  advocate, 

[TraDHcribed  by  Army  Field  Clerk  A.  R.  IIltchlDKS.] 

Questions  by  legally  qualifletl  member  of  the  court : 

Q.  Your  name,  please? — A.  C'apt.  C.  H.  Lawrence. 

Q.  Your  unit?— A.  Tenth  Queens. 

Q.  Your  name,  please,  lieutenant? — A.  Lieut.  H.  J.  Trythall,  Tenth  Queens. 

Questions  askeil  by  legally  qualified  member  to  prosecuting  attorney : 

Q.  Whom  are  you  prosecuting? — A.  Pvt.  A.  B.,  Eleventh  Queens. 

Questions  asked  by  legally  qualtfie<l  member  of  accused: 

Q.  Do  you  object  to  Inking  trie<l  by  me  or  any  officer  of  the  court? — A.  Ncn  sir. 

The  preslcient  of  the  court  was  sworn  in  by  the  legally  qualifieil  member ;  the 
iiieiubers  tyf  the  court  were  sworn  in  by  the  preshlent ;  the  officers  under  In- 
sTnictiiin  were  swoni  In  by  the  legally  qualified  member  of  the  court,  each 
holding  the  open  Bible  and  kissing  the  Bible  and  repeating  **  So  held  me  God  ** 
at  c«>ncluslon  of  oath. 

Questions  l»y  legally  qualit1e<l  member  t4»  accused : 

Q.  ,  IH't.  A.  B.?— A.  Yes,  sir. 

The  charge  was  read  by  the  legally  qualified  member  of  the  court. 

(iuestioii  by  legally  quail fle<1  member  to: 

Q.  Do  you  plejul  guilty  or  not  guilty? — A.  (Accused)  Not  guilty. 

The  prosecutor  calls  for  witnesses. 

First  witness  for  prosecution  called  was  Capt.  S.  W.  Gilbert,  who  was  sworn 
in  hy  one  of  the  officers  under  instruction. 

The  captain  was  sent  out  and  another  witness  was  cnlle<l  and  questlone<l  by 
the  legally  qualified  member: 

Q.  Your  name? — A.  S.  W.  Martin. 

().  Will  you  give  evidence,  please? — A.  On  or  aliout  the  16th  of  November 
la.st  I  saw  the  accused  packing  up  to  go  on  leave  to  England.  That  was  the  la.st 
I  saw  of  him  until  some  evidence  was  taken. 

Q.  When  was  that  taken,  the  15th  of  July,  I  suppose  there  is  no  question 
alH)ut  that. — A.  N<me.  The  unit  was  smashed  up  the  day  I  saw  him  packing 
ui>. 

(}.  Did  you  remain  with  the  unit? — A.  Until  it  was  transferred. 

(}.  But  on  the  16th  of  November  you  were  with  the  unit. — A.  I  left  the  unit 
the  next  day. 

Q.  The  day  you  left  the  unit,  was  accusecl  with  the  unit? — A.  He  proceeded 
on  leave  that  day. 

Q.  Do  you  know  that  he  was  on  leave  that  day? — A.  I  know  his  warrant  had 
tome. 

Q.  Did  you  see  the  warrant? — A.  No. 

The  evidence  as  taken  by  the  legally  qualifieil  member  was  read  over  to  the 
witness  and  he  replied  that  It  was  O.  K.    The  court  had  no  questions  to  ask. 

Further  questions  asked  of  witness  by  legally  qualifieil  meml>er : 

Q.  You  know  the  ac*cused  had  a  warrant  but  you  did  not  .see  it? — A.  I  can 
not  say  anything  more  about  it.  They  were  all  congratulating  him  as  usual 
as  he  was  going  on  leave,  that  Is  all  I  can  say. 

The  witness  was  excused  and  (^apt.  Gilbert  was  calle<l  In  again. 

Questions  by  legally  qualified  member: 

Q.  You  are  Capt.  P.  W.  Gilbert,  Tenth  Queens?— A.  Yes. 

Q.  Will  you  give  your  evidence? — A.  The  private  was  attachetl  to  One  hun- 
tlred  and  twenty-fourth  Light  Trench  Mortar  Battery  of  the  Tentli  Queens. 

Q.  At  what  time? — A.  I  don't  know,  but  the  battery  broke  up  somewhere 
alwut  the  20tli  of  November  and  at  that  time  he  was  attached  to  same.  A  mes- 
«ujre  was  received  by  the  battalion. 

Q.  We  can  not  accept  that  as  evidence.  Pan  you  tell  the  court  what  his  duty 
would  l?e  on  the  breaking  up  of  the  battery? — A.  His  duty  was  to  rej<»ln  his 
unit 
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Q.  I  suppose  the  leave,  if  any,  was  granted  by  the  One  hundred  and  twenty- 
fourth  Light  Trencli  Mortar  Battery. — A.  Yes. 

Q.  When  did  you  next  see  accuseil? — A.  Not  until  he  arrived  back  the  3d  of 
July  of  this  year. 

Q.  You  saw  him  on  that  date? — A.  Yes;  al>out  lialf  hour  after  he  arrived. 

Q.  Can  you  say  whether  or  not  lie  was  with  the  unit  at  tlie  time  tlie  battery 
brolce  up  until  the  3d  of  July? — A.  He  was  not  with  tlie  unit. 

I  pro<luce<l  a  document,  a  certificate  of  surrender.  This  document  was  rwtd 
to  the  court. 

Q.  Is  that  your  evidence? — A.  I  produce  a  paper. 

Q.  This  can  not  be  accepted  as  evidence.  You  are  entitled  to  put  in  a  certi- 
fied copy  of  tlie  whole  thing.    This  is  not  tlie  original? — A.  No;  it  Is  not. 

There  was  introdui*ed  in  evidence  a  copy  of  the  record  showing  accused  goiun: 
on  leave.  . 

Q.  Do  you.  if  others  came  back  to  the  unit? — A.  Sergt.  Martin  was  one  that 
did  come  back. 

That  is  all  the  evidence  for  the  prosecution. 

The  charges  were  read  to  the  accusetl,  that  he  was  absent  without  leave  fnnii 
expiration  of  leave  to  date  of  surrender. 

By  legally  qualified  member  to  accused:  You  need  not  necessarily  say  any- 
thing, but  if  y(»u  wish  to  make  any  statement,  the  statement  may  or  may  not 
l)e  made  on  oath.  If  you  make  it  on  oath,  you  swear  that  it  is  true  and  it  has 
more  weight  with  the  court.  It  has  this  disadvantage  that  you  are  likely  t«» 
be  asked  questions.  If  you  do  not  make  a  statement  on  oath  you  can  not  b^ 
questioned. 

By  the  counsel  for  the  defense :  I  am  going  to  call  him  on  oath. 

By  the  legally  qualified  member  to  accused : 

Q.  You  understauul  that  you  become  a  witness  in  your  own  defense? — 
A.  I  do. 

The  accused  was  sworn  in  same  as  the  other  witneases. 

Questions  by  counsel  for  defense  to  accused: 

Q.  How  long  have  you  been  in  F^rance? — A.  Since  May,  1916. 

Q.  Did  you  come  to  France  with  the  batteiy?— A.  I  joined  the  battery  when 
first  formed  and  came  to  France  with  it. 

Q.  Have  you  had  any  leave? — A.  I  had  one  previous  leave  before  this  one. 

Q.  And  what  date  was  It  about — the  previous  one? — A.  It  was  about  14 
mouths  before  this  one,  about  October  1917. 

Q.  You  returned  from  that  leave  quite  all  right? — A.  Yes. 

Q.  Now  you  went  on  leave  on  the  19th  of  Noveml>er,  1918,  you  were  due  to 
return  on  the  2nd  of  December.  Will  you  tell  the  court  why  you  did  not  c<»uie 
back? — A.  I  returned  back  to  Victoria  Station  when  my  leave  expired,  and  there 
was  a  party  of  men  coming  oflf  the  train. 

Q.  At  what  time  in  the  day? — A.  About  8.30  or  9  in  the  morning.  The  inirty 
of  men  were  ivturnlng  back  from  the  train. 

Q.  Do  you  mean  from  the  leave  train? — A.  I  was  infonued  by  them  that  they 
had  been  granted  an  extension  of  leave  and  that  I  was  to  await  further  onler-^. 
I  thought  that  that  referred  to  me  as  well,  so  I  returned  with  them.  I  exi^ectwl 
to  hear  from  the  War  Ofllce  and  I  waited  a  month.  After  that  mouth,  about  a 
month  expii*ed,  so  I  went  to  the  War  Office.  All  the  satisfaction  I  got  was  ti» 
return.  I  aske<l  a  noncommissioned  officer  and  he  said  to  return  and  await 
ordei-s,  and  I  returned  back  and  then  I  thought  it  was  best  for  me  to  ct>n)e 
back  and  I  reportecl  to  Victoria  Station. 

Q.  You  did  return  home  to  wait  orders,  and  then A.  I  thcmght  it  better  t«' 

go  back  and  report  there  to  the  police. 

Q.  What  date  wns  that — 1  suppose  there  Is  no  question  about  the  date,  on 
the  24th  of  June?— A.  Yes.    That  Is  all,  sir. 

His  evidence  was  read  back  to  him  and  he  aiM>roved  It. 

Q.  Did  j'ou  know  any  of  the  men? — A.  No. 

C^ross-examlnation  by  the  legaly  qualified  member: 

Q.  Did  you  yourself  take  any  .steps  to  go  to  the  battalion  or  any  officer  on  tli*.* 
2nd  of  December  to  make  sure  that  what  these  men  told  you  was  true? — ^A.  No. 

Q.  Wh<)  did  you  see  at  the  War  Office? — A.  There  was  a  bunch  of  men  then* 
recruiting  and  I  asked  a  noncoinmissioneil  otficer  and  he  told  me  to  return  bn<k 
to  await  until  I  got  orders. 

Q.  Where  did  v<»u  go  to? — A.  To  the  recruiting  office,  on  the  rightlismd  side 
in  Whitehall. 
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Q.  You  did  not  go  to  the  proi)er  inqiiirj'  at  the  Wnr  Office.  Have  you  ever 
been  there  before? — A.  No. 

Q.  And  that  would  be  about  the  end  of  Januai-y  was  It? — A.  Yes;  iu  January 
I  do  not  know  the  exact  date. 

Q.  You  went  home  and  waited  for  Ave  months? — A.  Yes. 

Questions  by  a  member  of  the  court: 

Q.  When  you  saw  these  men  coming  from  the  leave  train,  did  they  say  what 
the  extension  was? — A.  I  l)elieve  it  was  alK)ut  14  days. 

The  counsel  for  the  defense  wished  to  a  sic  a  question  through  the  court : 

Q.  Were  you  wearing  your  uniform  all  tJie  time? — A.  Yes;  I  was  dresseci  as 
1  am  now. 

Q.  You  came  back  complete  as  a  soldier? — A.  Yes. 

Q.  What  address  did  you  stop  at? — A.  At  ray  home. 

Q.  At  the  address  you  left  in  the  orderly  room? — ^A,  Yvh. 

Q.  Did  you  ever  leave  it? — A.  No. 

The  accused  then  resumed  his  ixisition  as  an  accuse<l. 

iStatement  to  the  court  by  the  counsel  for  the  defense:  You  have  got  here  a 
man  who  1ms  l)een  out  to  France  the  whole  time  of  the  battery;  he  goes  on 
leave:  after  a  certain  time  he  returns  all  right;  he  remains  with  the  battery 
until  after  the  armistice,  then  goes  on  leave  again,  and  he  tells  you  he  returned 
on  the  day  that  he  was  due.  He  meets  a  party  of  men  who  tell  him  he  got  an 
extension  of  leave.  It  was  at  the  time  of  the  trouble  at  Dover.  He  is  a  young 
soldier,  he  hears  it,  and  he  thinks  it  true.  He  does  not  hear  after  a  month  and 
iroes  to  the  war  office.  He  had  never  l)een  there  before.  The  noncommissioned 
officer  there  told  him  to  go  home,  and  he  waits  at  home.  He  keeps  on  his  sol- 
dier's clothes.  He  goes  to  Victoria  station  and  reports  to  the  police  there.  I'ou 
liave  got  two  witnesses  who  can  sinii>ly  prove  he  went  on  leave  and  you  have  got 
the  documentary  evidence  to  show  lie  reporteil  at  Victoria  Station.  You  have 
got  to  believe  his  storj*  Just  as  much  as  you  have  the  other  two.  I  suggest  to  the 
court  that  there  is  not  enough  evidence  in  the  case  to  prove  this  man  guilty. 

The  court  was  closed. 

The  court  was  opened  again. 

Q.  Is  there  anything  in  his  record  of  previous  convictions? — A.  No;  there  is 
not. 

Q.  Will  you  give  the  court  some  proof  of  your  service? — A,  I  joined  the  army 
rhe  21st  of  November.  1915. 

Q.  You  c^anie  to  B'rance  in  May,  1916,  the  first  time? — A.  Yes. 

Q.  Have  you  been  wounded? — A.  No. 

Q.  How  okJ  are  you? — A.  I  am  21  now. 

Q.  What  were  you  before  a  soldier? — A.  I  was  a  carman. 

The  court  was  closed  for  a  finding. 


Exhibit  E. 

General  Headquarters. 

Cologne,  July  8.  WW. 

1.  With  i-eference  to  war  office  letter  No.  0153/4572  (A.  G.  3).  dated  July  6, 
1919,  I  have  the  honor  to  inform  you  that  I  have  no  objection  to  the* attendance 
at  field  general  courts-martial  of  the  members  of  the  special  mission.  Col. 
Kigby  .should  connnunicate.  as  regards  details,  with  Brig.  Gen.  Mel  lor.  D.  J.  A.  (4. 

2.  As  regards  your  second  paragraph,  I  do  not  consider  It  d«*slrahle  that  the 
niurse  pn»ix>sed  should  be  followed  in  its  entirety.  It  will  be  borne  in  ndnd  that 
throughout  the  war  attention  has  been  continuously  given  to  making  a  field 
general  court-martial  a  tribunal  whosp  sole  obje<'t  is  to  ascertain  and  act  upon 
The  truth  with  as  little  formality  as  possible,  and  all  formalities  beyond  those 
which  are  strictly  indisi)ensable  have  been  discouraged.  In  no  case  (with  the 
IMissihle  exception  of  some  colonial  trials)  has  a  shorthand  note  been  taken 
of  the  procee<lings,  and  I  am  of  opinion  that  If  any  such  course  were  followed 
on  this  occasion  the  very  object  of  the  si)ecial  ndsslon,  which  is  assum«l  to  be 
to  ascertain  our  normal  and  ordinary  metho<l  of  procedure,  would  Iw*  defeated, 
inasmuch  as  the  presence  of  a  shorthand  writer  would  be  likely  to  embarrass 
the  court  and  tend  to  disturb  the  normal  course  of  proce<lure. 

For  the  above  reasons  a  verbatim  rejwrt  of  the  proceedings  (which  pre- 
sumably it  is  intended  to  publish)  would  give  a  misleading  and.  in  fact,  a  wholly 
erroneous  impression  to  any  person  who  had  not  been  present  at  the  trial.  I 
am  therefore  entirely  averse  to  the  taking  of  a  shorthand  note. 
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As  regards  the  proposal  to  suppb'  (presumably  for  publication)  a  I'opy  of  tlie 
record,  I  have  no  objection  to  this,  provided  that  the  army  council  are  prepared 
to  depart  from  the  established  practice  of  refusing  copies  of  proceedings  to  any- 
one except  the  person  specified  in  section  124  of  the  army  act  As  at  present 
advised,  I  am  not  prepared  to  supply  copies  without  the  express  sanction  of  the 
army  council.  In  any  case,  I  consider  that  all  proper  names  should  be  omitted. 
I  have  the  honor  to  be.  sir. 
Your  ol)edlent  servant. 

(Signed)  R.  Hutchison,  D.  A.  G., 

for  GenemU  Commanding  in  Chief. 

British  Army  of  the  Rhine. 

Senator  C'iiAMBEKi>.v IX.  Did  you  in  making  a  selection  of  the  cas*' 
choose  one  that  is  typical  of  all  the  others? 

Lieut.  Col.  RiGBi.  These  ai*e  the  only  ones  of  which  we  have  steno- 
graphic reports,  and  we  simply  attended  the  ones  that  happened  t(» 
he  there  being  tried  on  that  day. 

Senator  Chamberi>ain.  I  know  that  the  two  you  put  in  during 
the  retreat  of  the  British  forces  at  Mons  were  extreme  cases,  and  1 
think  you  admit  that. 

Lieut.  Col.  RiciBY.  They  were  death  cases,  Senator,  and  I  gave 
them  to  vou  because  thev  were  the  only  two  that  were  released  from 
this  confidential  status  by  Judge  Advocate  General  Cassel,  there- 
fore the  only  ones  that  I  could  give  you,  and  the  only  field  /nreneral 
courts-martial  that  I  have  except  those  which  we  took  oui^selveh, 
Avhich  were  the  ordinarv  cases,  and  in  that  wav  I  give  both  side> 
of  it. 

Senator  Warren.  Anyone  who  reads  that  would  understand  that 
the  circumstances  were  extreme,  because  it  speaks  of  it  as  bein<r  in  tin- 
face  of  the  enemv.     Would  not  that  be  so? 

Senator  Chamberlain.  Yes. 

Lieut.  Col.  RiGBY.  I  may  say  that  the  letter  of  July  8,  191J>,  the 
carbon  copy  of  which  is  attached  to  Maj.  Wells's  report,  was  i-eceived 
in  Ijondon  only  on  July  21,  and  that  is  the  reason  that  I  was  not  able 
to  get  over  earlier  and  attend  any  of  those  courts,  and  had  to  send 
Major  Wells  after  July  21,  and  when  I  was  on  my  way  home,  all 
ready  to  sail. 

Then  I  also  want  to  offer  Maj.  Wells's  repoit  to  me  on  the  Iiel«rian 
system,  of  which  he  made  the  examination  covering  the  coui-ts  they 
have  in  Belgium  and  the  administration  of  justice  as  he  found  it 
there. 

(The  report  referred  to  is  here  printed  in  the  record,  as  follows:) 

Paris,  F'rance.  June  16,  J9J9. 

Froui :  Maj.  William  Calvin  Wells,  jth1s«  advooute,  United  States  Army. 

To:  Lieut.  Co\,  William  C  Hij;hy,  jutljje  advocate,  chief  of  spwial  mission  f<>r 

study  of  court-martial  practice  and  i)nK'etlure  of  France,  (»reat  Britain,  ami 

other  countries. 
Subject :  Study  of  the  court-martial  practice  and  proce<lure  of  Bel^^ium. 

1.  Having  completed  the  stmly  of  military  practice,  according!  to  the  pnuti^-^* 
and  proce<lure  of  the  military  court.**  in  Heljdum,  as  direc-ted  by  you,  as  c«»ni- 
I»letely  as  could  be  done  by  me  In  the  time  assijnie<l  for  the  investljjation.  1  l«v 
leave  to  report  as  follows,  to  >>it : 

MANNER  OF  INVKSTIGATIOX. 

1.  Before  pnxeedinj:  to  Belgium  for  study  on  the  ^roun<l  there  I  familiarixt^l 
myself  with  the  translation  which  had  been  prepared  in  the  oftice  of  the  si>e<ial 
mls.*iion.  of  the  Belgian   military  i)enal  c<Kle,  of  the  rules  and   re;;ulHth»iis  of 


ESTABLISHMENT  OF  MILITARY  JUSTICE.  619 

disjcipline.  tojrether  with  the  (lecrees  of  AllMTt,  Klnjr  of  Belgium,  in  which  legis- 
lation was  enacted  with  reference  to  milltao*  Justice,  together  with  the  instmc- 
rions  issueil  l»y  wiiy  of  explanation  of  such  dei-rees  of  the  King,  wliich  decrees 
made  clmngeR  in  the  inllitar>'  iienal  code  whicli  tlie  exr)erien<'e  of  the  war 
sliowed  was  ne<*essary. 

2.  I  proceetletl  to  Brussels,  Bei^uui,  in  comimny  with  you,  where  we  were 
introduced  by  Maj.  \V.  W.  Hoflfmun,  the  Aniericjin  udlitary  attach^  for  the 
lejjation  of  the  United  States  at  Brussels,  to  M.  Masson,  minister  of  war :  Gen. 
Merchie,  chief  of  staff  to  the  minister  of  war;  f/ol.  C-onieil,  chief  of  the  flrst 
<liYislon,  office  of  the  minister  of  war;  Ma  J.  Michen,  in  tlie  minister  of  war's 
office;  Gen.  Maglinae,  assistant  chief  of  staff.  Belgian  general  headquarters; 
Lieut.  Col,  Hennon,  third  seilion,  general  iieadtiuarters.  The  Intrwlnctlon  thus 
secured  an  entr^  which  assured  a  cordial  reception  to  my  efforts,  and  a  whole- 
liearted  c*ooperntion  hy  the  Belgian  oftl<*erK  in  giving  to  me  the  information 
desire*  I.  # 

3.  I  requested  (^rmipliance  with  the  rwinest  for  statistical  infonnation,  ac- 
t-urding  to  the  questionnaire  previously  prepared  hy  you  and  sent  to  Maj.  W.  W. 
Hoffman,  military  attach(^,  some  weeks  prior  to  my  visit  to  Brussels,  an<l 
which  he  had  already  presenteil  to  the  Minister  of  War. 

4.  I  soon  as^'ertained  that,  in  tlie  opinion  of  tlie  Belgian  officers,  n  tliorougli 
understanding  of  the  Belgian  system  would  \fe  better  <»htained  through  inter- 
views with  Baron  (Gen.)  van  Zuylen  van  Nyevelt,  the  Auditeur  General  of 
!he  Belgian  Army,  which  |M)sition  corresi:Mmds  generally  to  the  office  of  the 
Judge  Advwate  (General  of  the  American  Army,  and  with  suck  other  officers, 
most  of  them  serving  in  that  branch  of  the  army,  as  would  l>e  designated  and 
introdut^i  to  nie  by  B»iron  van  Nyevelt.  I  therefore  iutervieweii  Baron  van 
Nyevelt,  after  having  been  intrcKluceil  to  him,  at  great  length.  At  his  sugges- 
Mon  I  also  interviewed,  at  great  length,  Maj.  Jacques  van  Ackere,  Auditeur 
Militaire  en  i'ampagne.  wlio  is  a  distinguish«^l  nieml)er  of  the  Brussels  bar 
nnd  who  during  the  early  stages  of  the  war  was  assigne<l  for  the  defense  of  a 
large  number  of  accused  before  the  courts-martial,  and  who  in  1917  was 
appointed  by  the  King.  Auditeur  Militaire,  and  from  that  time  until  the 
present  time  has  tllle<l  that  i>ositioh.  prosecuting  for  the  Government  before  the 
military  courts. 

.1.  1  aLso  interviewed  tlie  Minister  of  War,  M.  Massiin,  (ieneral  de  (Vuninck. 
who  is  one  of  the  most  distingid.she<l  generals  of  the  Belgian  Army,  considerecl 
perhaps  their  best  disciplinarian,  and  Baron  de  Broqueville,  Minister  de 
rinterienr,  who  is  probably  the  most  dtstlngidahed  official  in  Belgium,  having 
l)era  Prime  minister,  Minister  of  Rei'onstruction,  and  now  holds  the  position  of 
Secretary  of  the  Interior. 

6.  I  talked  with  various  otlier  officials  at  times  when  I  did  not  find  it  fimsible, 
«»r  whone  conversations  I  did  not  deem  of  sufficient  imi>i>rtance  to  have  present 
:t  !<teDograplier  and  have  such  statements  taken  down  verbatim. 

7.  T  visited,  in  company  with  Banai  van  Nyevelt,  and  sat  through  a  session 
of  a  Judicial  Commission,  widch  is  the  tribunal  wfiere  the  preliminary  Judicial 
hearing  is  first  had  on  each  nmiplaint  of  a  (Vmseil  de  Guerre,  one  of  the  courts 
liefore  which  all  soldiers  ami  officers  up  to  an<l  including  the  rank  of  captain 
are  tried,  and  of  the  Cour  Militaire,  the  supreme  court  to  which  every  ca.se  trletl 
by  a  Conseil  de  Guerre  may  be  appealefl  and  the  court  of  general  Jurisdiction 
(nr  trial  of  general  and  Held  officers.  At  each  of  these  courts  I  had  present 
with  me  a  Belgian  stenographer,  who  was  re<*onmiendeil  as  l>eing  tlie  most  ex- 
pert obtainable  In  Brussels,  who,  as  far  as  could  be  done,  tcK>k  down  in  short- 
hand in  French  the  procewiings  in  each  of  tliese  tribunals.  As  these  courts  do 
not  have  t>fficial  stenographers  who  take  down  the  testimony  and  r»*<»<'eedings 
as  done  In  our  court.s,  and  as  the  acc»ustic  i»roiierties  of  the  halls  where  the 
<'ourt8  sat  were  very  poor,  and  as  frequently  several  of  thosf  present  at  th<» 
trials  were  talking  at  the  sjime  time,  and  at  }i  very  high  rate  of  i^jieed,  and  as 
^mie  of  the  witnesses  s|)oke  Flemish  and  frecpiently  in  sm-h  a  low  t«rtie  as  not 
r«»  he  heard,  the  transcripts  made  by  this  stenographer  were  not  a  great  suc- 
<-esK.  but  will  indicate  in  a  way  the  character  of  questions  aske<1,  etc.  There 
was  ohtaine<1  also,  to  l>e  filwl  with  this  reiKirt.  a  <'opy  of  a  (U»ssler,  that  is  the 
individuai  paiiers  <-fmtaine<l  in  the  folder  which  (-(mstitutes  the  re<*ord,  of  a 
<^8e  which  was  heard  before  the  Judicial  Commission,  ami  als*»  a  copy  of  the 
dossier  in  a  case  before  the  Cour  Militaire,  the  court  of  api»eal,  which  nn^ord  had 
previously  been  before  the  Conaeii  de  Guerre.  The  original  (lai^rs  which  ar»- 
pear  in  the  dossier  before  the  Judicial  Commi.ssion  where  the  fase  is  first  investi- 
gated, «o  up  and  constitute  the  dossier  before  the  Conseil  de  ^;uerre,  and  that 
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same  rei-ord  with  such  n<l(litions  as  are  ma<le  at  tlie  heariiij?  before  the  <'oiis**il 
<te  Guerre  jro  to  the  (V)ur  Mllitalre  and  ('<>nii>OHe  the  I'ecord  upon  which  th(^ 
I'our  Milltaire  hawes  Its  deciKioti.  The  copies  of  these  dossiers  are  filed  as  ex- 
hibits to  tills  re[>ort  and  will  sliow  the  manner  of  precwlure  in  all  of  these  mili- 
tary tribuf  'lis- 

BRIEF    NARRATIXT-:   VOUhf   OK   THK   PRACTICK   AND  PROCKI>('RK  OF    MILITARY   Jl-HTlrK   A> 

ADMIMMTKRED   IN    THK  DEI^IAN    ARMY. 

A  complaint  may  be  Io<lge<l  aj^ainst  a  soldier,  on  account  of  an  offense,  by 
a  civilian  or  l)y  a  soldier.  If  l4Klge<l  by  a  civilian  it  Is  referred  to  an  auditeur 
milltaire  who,  in  addition  to  his  duties  as  a  member  of  the  Judicial  (*on)- 
mission,  prosecutes  l>efore  the  oonseils  de  guerre,  who  has  the  witnesses  sum 
moned  before  the  judicial  commission  and  has  there  a  preliminary  investipi- 
tion,  informal  but  th(»roiigh.  If  the  commission  does  not  think  the  offense 
wltli  which  tlie  soldier  is  charged  has  l)een  committed,  the  complaint  is  dis- 
missed and  tills  dismissal  Is  final. 

If  the  complaint  Is  hnlged  by  a  soldier,  it  is  placeil  in  legal  form  corresq>oiMl- 
ing  rougiily  to  our  charge  and  specifications,  by  an  officer  over  the  soUIier. 
usually  his  captain,  who  has  the  complaint  investigated  in  an  administmtivt' 
way  by  two  officers  of  the  regiment.  This  investigation  is  not  a  judicrial  but 
rather  an  administrative  Investigation  for  the  purjwse  of  securinf?  certain 
facts  with  reference  to  the  antece<lents  of  the  accusnl,  his  rrinfinal  rei-«»nl. 
if  any,  and  statements  of  his  character  as  a  soldier  by  Ids  commanding  ofii«*t'r 
and  also  his  general  character,  etc.  To  the  complaint  there  is  attached  ;i 
form  on  which  are  made  indorsements  by  tlie  captain  of  the  company  t" 
which  the  soldier  belongs,  as  to  whetlier  trial  Is  recoiumende<l,  which  is  in 
turn  indorsetl  by  the  battalion  commander  and  by  the  reginfental  comma n<icr 
and  thus  is  tnuismitted  to  the  commanding  general  who  refers  the  coraidaiiu 
for  investigation  t(»  tlie  auditeur  nfilitaire  of  the  Judicial  commission  for  the 
division  to  which  the  soldier  belongs.  The  Judicial  commission  then  luaike^ 
a  ver>'  complete  investigation  of  the  charge.  It  .summons  before  it  the  ac- 
cused who,  not  on  oath,  practically  alway.s  makes  a  full  and  complete  state- 
ment of  his  si<le  of  the  accusjition.  He  Is  not  coni|)elled  to  make  any  .statt- 
nient  but  In  practice,  as  above  state<l,  alway?<  does  so.  He  is  not  wariUMl 
that  anything  he  says  may  be  used  against  him  on  trial,  but  the  soldier^ 
generally  umUrstnnd  that  this  is  true.  After  he  has  been  ver>'  thoroughly 
exanfined  by  auditeur  inilitaire  in  the  presence  of  the  other  two  militan 
members  of  that  tribunal,  the  substance  of  his  statements  Is  dictated  by  rln» 
auditeur  milltaire  to  the  clerk  or  greftier,  who  writes  down  on  a  form  pn*- 
pared  therefor  this  stritenient,  after  which  it  is  read  over  carefully  to  tht' 
accuse<l.  If  he  wishes  any  changes  made  In  the  statement,  or  additions 
thereto,  they  ai*e  carefully  made;  whereupon  the  accused  signs  this  state- 
ment and  it  is  verifi<Hl  by  the  signatures  of  the  gretfier,  the  auditeur  militaliv. 
and  the  two  military  nfembers  of  this  tribunal.  This  statement  forms  thr 
basis  usually  of  the  prosecuti(»n,  in  that  it  eliminates  all  undisputed  elemeiiK 
of  the  offense  and  narrows  the  issue  to  the  disputed  |K>int,  which  Is  usually 
very  narrow.  If  the  statement  admits  guilt  it  is  practically  the  sole  evlden«v 
used  l>efore  the  court-martial.  The  accusecl  coming  before  that  court  is 
briefly  quest l4»ne4l  as  to  the  statements  contained  therein,  and,  beyond  chanic- 
ter  witnesses  for  the  defense,  usually  very  little  more  testimony  is  introducf*^!. 
Where  the  accuscnl  only  admits  some  of  the  elenfents  of  the  offense  on  th** 
trial  before  the  court-martial  only  such  witnesses  are  summone^l  on  th«»!r 
testimony  previously  obtaineil  and  read,  which  go  to  the  issue  left  befi»n» 
the  court  for  deternd nation. 

After  the  statement  of  the  accuseil  before  the  Judicial  commission,  the 
<'ommissl<m  hears  the  testinfony  of  any  witnesses  which  the  accused  deslr**^ 
to  be  heard  in  his  behalf,  and  also  any  witnesses  which  the  injuretl  perwMi. 
if  the  offense  has  l)een  c«mimitte<l  against  the  iierson  or  property  or  any  other 
person,  desires  to  be  heard.  The  liearing  Is  not  all  at  one  time  and  may  Ix' 
taken  ni)  from  time  to  time  as  the  witnesses  are  available.  Vsually  it  i^ 
completed  in  a  few  hours,  the  auditeur  milltaire  having  had  sumnfime*!  f«»r 
the  sitting  all  the  witnesses  having  knowletlge  of  the  facts  with  reference  T€» 
the  charge.  After  the  completion  of  the  hearing  of  the  testimony  the  o<»iii- 
mission  finds  as  to  whether  (»r  not  the  c*«nplaint  should  be  referred  to  th** 
court-martial  for  trial,  or  dismissal.  If  trial  Is  recomiiiende*!  the  rajse  l«« 
sent  to  the  court-nfartial  having  juris<llctlon,  where  it  Is  tried  in  due  com*s»\ 
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If  it  is  recommended  that  the  complaint  l)e  not  ao  referred  and  the  complaint 
has  been  referred  to  the  Judicial  counnission  for  investigation  by  tlie  Keneq^l 
roiiimandinK,  the  recommendation  is  made  to  him  that  trial  l)e  not  had  on 
tlie  charges,  but  this  Is  not  conchiRlve,  he  is  not  boiuid  by  the  re<*oufmenda- 
rion,  and,  if  the  general  inaists,  the  trial  must  be  had  l>efore  a  court-martial. 
Ref4»re  that  court,  however,  the  auditeur  mllltaire  can  re<'ommen<l  an  ac- 
quittal, which  practically  invariably  follows  such  a  recommendation. 

The  judicial  commisison  is  com|H>se<l  of  three  memliers.  The  presiding 
officer  is  an  auditeur  mllltaire  who  must  have  the  quallficatl^ms  of  being  at 
least  30  years  of  age,  also  holding  the  degree  of  doctor  of  law,  and  he  is 
nii|M»inte<1  for  an  indetinite  ])eri<Ml  by  the  King  and  is  removable  by  him  alone. 
This  plan  provides  for  the  (t<»veniment  a  skilleil  lawyer  who  investigates  the 
••ase,  preimres  It  for  trial,  and  prosecutes  in  the  name  of  the  King.  There  are 
rwn  other  members  of  the  judicial  commission,  a  captain  and  a  lieutenant  of 
t lie  army,  who  sit  with  him.  advise,  snd  v«>te  with  him  in  the  final  iletermina- 
lioii  of  the  commission;  but  in  practice  the  antliteur  mllltaire  d<K^  all  of  the 
work,  but  has  the  l»enefit  of  advice  of  thest»  mi  tit  a  ry  members  of  the  com- 
inissjon. 

Tiie  questions  and  answers  of  the  witnesses  l)efore  the  ndlitary  <-(»mmisslon 
:ire  reduceti  to  writing  in  longhand  in  as  brief  form  as  iM>ssible.  On  the 
trial  l)efore  a  c<mrt-martial  the  defendant  has  the  right,  and  exercises  it  if 
Ue  so  di*sires,  to  have  the  witnesses  present  before  the  court,  and  there  any 
witness  umy  l»e  ci*oss-exa mined  by  the  presitlent  of  the  court-martial  at  the 
saKjcestion  of  the  counsel  for  the  ac<'used.  Unless  the  testimony  is  important 
thif*  is  not  done,  however,  and  the  time  consunieil  In  a  trial  before  court- 
murtial  is  very  short  by  reastm  of  this  preliminary  investigation  and  testi- 
mony so  taken.  It  is  thus  i)ossible  for  an  accused  to  be  tried  and  c<mdemned 
to  (leiith  without  a  single  witness  actually  ap[>earing  and  testifying  iK»rs<mally. 

If  the  case  lie  referred  for  trial  to  a  court-martial  it  is  then  <l<K*kete<l  and 
ill  due  ciMirse  heard  by  that  tribunal.  There  are  seven  i>ernmuent  courts- 
martial  for  the  various  districts  in  Belgium  in  time  of  i>eace.  and  usually  one 
for  each  division  in  time  t»f  war.  with  such  others  as  are  iteccssary  for  smaller 
iKxlies  detached  from  the  division.  A  court-martial  consists  of  tive  members. 
Tile  president  and  three  others  are  otticers  in  the  army  who  are  chos(*n  to 
•*»*ne  one  month,  imless  sooner  relieved  by  detail  elsewhere,  and  are  cbos<»n 
l»y  lottery  from  a  list  of  each  grade  of  officers  available  to  serve  on  the  c!ourt. 
Kach  mu.st  lie  a  line  officer  serving  in  the  lK>dy  of  trcM)|)s  over  which  the  ctuirt 
liiis  Jurisdiction.  The  presiding  officer  l»  the  ranking  military  member  of  the 
<-ourt.  He  i)resi«les  and  proiKJunds  all  questions  which  are  asked  either  of  the 
arc-used,  who  is  first  exandned  during  the  trial,  and  of  all  the  other  witnesses. 

Tlie  presifllng  officer  sits  in  the  (vnter  of  the  bench.  On  his  right  Is  tlie 
•ivil  judge,  a  dwtor  of  laws,  an<l  a  naigistrate  who  has  had  at  least  10  years* 
HX|ierien<*e  as  a  judge  on  the  civil  In^nch.  who  sits  In  his  black  n»be  of  office 
iiiu\  is  next  in  authority  U*  the  president  of  the  court.  He  is  ai>pointe(l  by 
ih**  King  for  a  jieriod  of  three  years.  The  other  members  of  the  cmirt  .sit 
<»n  the  left  of  the  presiding  officer  and  on  the  right  of  the  civil  judge  altermitely, 
according  to  rank.  The  Government  is  represented,  as  above  stated,  by  the 
amliteur  militaire  who  1ms  investigated  and  iirepared  the  case  for  trial.  The 
a<<'use<l,  while  the  regulations  do  not  re<pilre  that  he  be  defended  by  a  lawyer. 
In  practice  is  almost  invariably  represented  l)y  a  lawyer,  either  a  civilian 
«»r  soldier,  but  who  always  apijears  in  his  n»l)es  of  office  as  an  advocate. 
The  accusetl  may,  if  he  is  able,  secure  a  lawyer  of  his  own  choosing  for  his 
«lefense,  but  if  unable  to  do  so,  in  time  of  i)eace  one  is  detaile<l  for  his  defense 
I'.v  the  president  of  the  bar  association  when  requested  to  do  so,  and  in  time 
of  war  tlie  president  of  the  c<airt  secures  an  attorney  either  from  the  civil 
bar  or  fnan  amongst  the  lawyers  serving  in  the  division  or  Innly  of  troops 
in  which  the  accused  belongs,  and  if  thus  chosen  he  must  serve  without  com- 
H'Hsation. 

When  a  case  against  an  accused  is  called  before  a  court -nuirtial  the  charge 
a;aunst  him  is  read  and  no  formal  plea  is  entered.  The  president  of  tlie 
•••mrt  reads  to  the  court  his  report  cm  the  case,  which  is  a  statement  of  the 
♦  liurge  and  the  evidence  thereon.  Evidence  may  then  be  taken  of  the  witnesses 
for  the  Government.  As  many  as  are  desire<l  to  do  so  api)ear  i>ersonaily, 
after  which  the  testimony  for  the  witnesses  for  the  defendant  may  be  beard. 

Imring  the  examination  of  the  witnesses  for  the  State,  fretiuently  accused 
ar<»se  in  his  place  and,  while  the  witness  was  still  uiK>n  the  stand,  dcnicMl 
statements  made  by  the  witness  and  was  himself  exanune<l  with  reference 
iU»^reto  by  tlie  pr€»sident  of  the  ccmrt. 
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The  witnesses,  as  stated  above,  are  questioned  by  the  president  of  the  court. 
aM  after  he  concludes  his  Interrogation  he  asks  the  audlteur  nillitalre  If 
he  has  any  questions  which  he  desires  asked,  and  If  there  are  any,  they  are 
propounded  through  the  president.  Likewise  he  asks  the  counsel  f«»r  tlie 
accused  If  he  has  any  questions,  which,  If  any  are  propounded  throujfh  tlu» 
l)resldent  of  the  court.  The  president  also  asks  the  accused  if  he  has  an\ 
questions  to  ask,  and,  frequently  the  accused  denies  statements  made  by  tb** 
witness,  and  asks  further  questions  through  the  president  with  referenct*  to 
those  facts. 

After  the  testimony  Is  all  in  the  audlteur  ndlltalre  argues  the  case  for  the 
King,  is  foUoWed  by  the  argument  of  the  attorney  for  the  uc<*use<l,  and  tli** 
audlteur  nillitalre  has  the  right  to  conclude  the  argument,  but  frequently  b** 
does  not  exercise  such  right. 

The  court  then  retires  to  chambers  to  consider  its  finding  and  there  the 
civil  judge  first  casts  his  vote  as  to  the  guilt  or  innfM»ence  of  the  accusetl  ant\ 
also  as  to  the  i)enalty  which  should  be  Imposed.  During  the  war  this  wn> 
changed  an<l  voting  on  both  questions  was  by  secret  ballot,  the  junior  nienilier 
of  the  court  voting  first. 

During  the  Interrogation  of  the  witnesses  and  after  the  court  retires  t*« 
consider  Its  verdict  or  finding,  the  civil  ju<lge  advises  the  <fourt  with  refereno* 
to  the  law  and  it  usually  accepts  his  statements  of  the  law  as  correct,  anil 
acts  thereon.  This  statement  of  the  law  Is  not  re<luced  to  writing  and  d<»es 
not  appear  In  the  record.  It  is  claime<i  that.  In  this  way.  very  few  ern>r^ 
creep  into  the  re<'ord,  especially  errors  of  sufficient  nature  to  cause  a  reversjil 
of  a  case  on  appeal,  and  the  cases  are  thus  correctly  tried  in  the  first  instance, 
in  a  large  proi>ortlon  of  the  cases.  The  proceedings  on  Investigation  as  to  the 
sanity  of  an  accuse<l  resembles  our  own,  but  is  not  as  complete. 

The  time  consumed  In  the  trial  of  the  cases  Is  very  much  shorter  under  thi< 
.system  than  that  c?onsunie<l  In  our  trials.  The  presence  of  the  civil  inenilx^r 
of  the  court  of  the  audlteur  mllltaire.  who  Is  a  skllleil  lawyer,  and  of  the 
counsel  for  the  accuscMl,  also  a  lawyer,  minimizes  the  errors  (nnnmittefl  by  the 
court  to  a  very  small  percentage. 

As  soon  as  a  verdict  or  decision  of  the  court  Is  reache<l.  It  Is  annoum-efl  in 
oi)en  court.  Is  final,  subject  only  to  appeal  (except  in  case  of  trials  before  the 
cour  mllltaire),  and  requires  the  approval  of  no  officer  of  the  army.  The 
administration  of  military  justice  Is  entirely  separate  and  distinct  both  in 
theory  and  practice  in  this  system  from  control  by  executive  officers. 

Appeal  may  l)e  taken  from  this  decision  by  any  one  or  all  of  three  parti»*<. 
to  wit :  by  the  accuse<l,  by  the  audlteur  nillitalre  or  audlteur  general  for  the 
government,  or  by  the  person  Injured.  If  taken  by  the  last  it  operates  only 
with  reference  to  re<'(mipense.  If  any.  orderefl  made  to  him,  as  the  military  court «? 
have  power  under  certain  circumstances  to  onler  recompense  made  to  the 
injured  party  for  proi>erty  wrongs.  If  appeal  be  taken  by  this  third  party, 
no  chanyre  can  be  made  by  the  c<mrt  of  api)eals  as  to  the  punishment  nt  tlie 
accused,  biit  only  as  to  such  recompense. 

The  appeal.  If  any,  must  l)e  taken  by  the  audlteur  mllltaire  within  three  days, 
by  the  accused  within  three  days,  by  the  Injured  party  within  three  days,  and 
by  the  audlteur  general  within  15  days.  After  appeal,  In  actual  practice,  the 
time  which  elapses  before  the  case  is  actually  beard  by  the  court  nfllltalre  vari€»s 
It  Is  frecpiently  heard  In  two  weeks,  very  often  three  weeks  or  more.  The  law 
requires  the  hearing  and  judgment  of  the  court  of  appeals  within  a  month, 
but  there  are  no  penalties  attached  for  not  concluding  the  hearing  within  the 
month. 

On  the  hearing  before  the  cour  mllltaire.  the  final  court  of  api>eal,  a  synopsis 
of  the  case  Is  presente<l  In  writing  by  the  president  of  the  court.  Wltne^*<i*< 
*-an  be  calle<l  l)efore  the  court  If  deslre<l,  though  In  i practice  It  is  seldom  don€\ 
The  court  hears  the  cases  anew  on  the  law  and  the  facts.  Usually  at  the  ci>n- 
<;|uslon  of  the  report  of  the  president  of  the  court  argument  Is  made  by  tlie 
audlteur  general,  or  one  of  his  two  assl.stants  who  aiipear  before  that  <H»iiri. 
the  audlteur  general  api)earlng  In  person  only  In  very  Imjiortant  ca.<^*s.  Afri-^* 
the  argument  by  the  audlteur  general  or  one  of  his  as.slstants.  called  the  sii1»- 
.stltute  audlteur  general,  the  case  Is  arguwl  by  an  attorney  for  the  af*tni««ed 
chosen  as  before  the  court-martial,  such  coun.sel  appearing,  whether  civilian  or 
military  (soldier  or  officer)  In  his  robe  as  an  advocate.  In  conclusion,  the 
audlteur  general  or  his  assistant  has  the  closing  argument,  but  frequently  «I<h*n 
not  exercise  that  right. 
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The  cour  niilitaire  <\oen  not  retire  at  t!ie  ooiu'hislon  of  the  jirjfiiinents  of 
each  case  before  it  considers  Its  flndinp;  or  verdict  therein,  but  waits  until  tbe 
sitting  for  the  day  Is  conclude<l,  when  it  reaches  its  verdict  in  ail  of  ihe  cases 
heard  at  the  sitting. 

If  the  audltenr  mllltalre  has  not  taken  an  appeal  the  court  of  api>piil  (cour 
niilitaire)  can  not  increase  the  sentence,  but  can  only  dindnish  it  or  approve* 
it  as  it  stands.  If  the  cour  niilitaire  holds  that  the  case  was  sufficiently  \\'ell 
tried  to  arrive  at  the  truth  before  the  court-martial  hut  void  for  some  error  of 
law,  it  may  substitute  Its  own  Judgment  for  the  Judgment  appeale<l  from.  Or  if 
reverses!  for  an  error  of  law,  the  case  may  be  sent  back  to  be  taken  up  anew 
from  the  point  where  the  mistake  in  law  was  made,  and  a  new  verdict  Is  then 
rendered  by  the  same  court.  In  case  there  was  no  preliminary  examination  - 
that  is.  no  Judicial  examination  and  the  case  was  tried  by  a  court-martial  — 
the  entire  Judgment  of  the  court-martial  is  null  and  void,  and  the  case  would 
heretrietl  from  the  beginning,  before  the  same  court  which  trieil  it  first,  that  is, 
the  court  for  the  same  district  or  division.  For  mistakes  in  form,  where,  for 
Instance,  a  Judge  or  clerk  faile<l  to  sign  some  part  of  the  rectu'd,  the  cour 
militaire  will  hold  the  Judgment  void  and  will  substitute  the  missing  part  and 
enter  final  Judgment  in  the  cour  niilitaire. 

When  the  case  is  finally  decldetl  by  the  cour  ndlitaire  the  commanding  gen- 
eral can  suspend  the  enforcement  of  the  sentence  if  he  so  desires,  and,  if  the 
conduct  of  the  soldier  Is  not  good,  he  may  afterwards  enforce  the  sentence. 
The  auditeur  general  has  no  iiower  to  show  clemency  or  in  any  way  diminish 
ihe  sentence,  but  he  may  propose  clemency  to  the  King,  in  which  event,  in 
practice,  invariably  the  King  acts  uinm  re<M>mmendatlon  of  the  auditeur  gen- 
eral in  conformity  therewith. 

During  the  present  war,  however,  an  act  was  ordained  by  the  King  (it  being 
impossible  for  Parliament  to  assemble,  hence  the  King  was  held  to  have  power 
to  legislate  alone)  by  the  terms  of  which  susjiension  was  had  of  all  .sentences 
inflicted  In  the  war  until  the  termination  of  the  war. 

The  military  members  of  the  cour  mllltalre  are  chosen  by  lottery  from  the 
eligible  list  made  by  the  minister  of  war  for  each  rank,  from  line  officers  of 
rhe  army.  The  president  of  the  court  Is  appointe<l  for  life  by  the  King,  must 
be  a  lawyer  and  doctor  of  laws,  and  must  be  a  counsellor  of  the  civil  court? 
of  appeals,  and  must  have  had  10  years'  experience  as  Judge  on  the  bench.  He 
is  retired  on  pay  at  72  years  of  age.  The  military  meml>ers  of  the  <*our  mlll- 
talre serviB  for  one  month. 

The  audltenr  general  Is  appointed  by  the  King  for  life,  but  may  be  made  to 
resign  by  order  of  the  King  at  any  time.  He  Is  usually  appointed  from  the 
nvil  bench  and  is  of  the  very  highest  standing  as  a  lawyer  and  a  Judge.  The 
oflice  is  considered  one  of  the  most  honorable  In  the  gift  of  the  King.  Baron 
van  Nyevelt,  the  present  Incumbent,  was  a  Judge  on  the  highest  civil  court  of 
appeals  at  the  time  of  his  appointment  as  auditeur  general. 

In  brief  the  above  Is  an  outline  of  the  machinery  and  of  the  procedure  before 
the  Belgian  courts-martial. 

COMMENTS    ON    THE   BELGIAN    SYSTEM. 

1.  Both  under  the  Belgian  Constitution,  and  under  the  settled  belief  of  the 
people  of  Belgium  that  It  should  be  so,  there  is  no  comndngUng  of  the  executive 
jiower  of  an  officer  of  the  army  with  the  Judicial  power  in  the  court.s-martlal 
for  trial  of  those  subject  to  its  Jurisdiction.  In  fact,  a  provision  of  the  penal 
code  which  was  enforced  at  the  beginning  of  this  war,  which  code  dated  back 
to  lgl5  before  the  constitution  of  Belgium  was  adopted  In  1830,  was  held  by 
the  courts  null  and  void  where  it  sought  to  bestow  on  a  commanding  officer 
Home  Judicial  authority  or  power  over  the  court  martial,  it  being  held  by  the 
J^urts  that  the  two  powers  were  separate  and  distinct.  The  practice  and 
procttlure  In  force  cleary  keep  In  view  this  line  of  demarcation. 

2.  The  Belgians  are  jealous  of  the  manner  In  which  their  Judges  are  chosen. 
in  order  that  no  Judges  he  chosen  for  the  purpose  of  Inflicting  any  special 
verdict  or  fonu  of  punishment.  Only  one  member  of  a  court-martial  Is  chosen 
'>y  the  King  and  the  other  four  are  chosen  by  lottery  from  lists.  When  an 
'>fR<*er  Is  drawn  he  serves  for  one  month  as  a  member  of  a  court,  and  It  must 
•»<*  recited  of  record  that  he  was  thus  drawn  by  lot  in  conformity  with  law. 

3.  The  Belgian  conception  of  the  court-martial  is  that  In  truth  and  In  fact 
it  is  a  court  and  not  an  aid  to  the  commanding  general  in  the  administration 
<»f  tliscipllne.    This  Is  shown  by  the  fact,  first,  that  a  civil  Judge  Is  a  member  of 
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each  court  in  order  that  its  proceed IngH  may  l>e  properlj-  canductetl  as*  a  court, 
aiul  by  the  fact  that  the  officer  who  prosecutes  in  tlie  name  of  tlie  Kiii^  Is  u 
skilled  lawyer,  and  l)y  the  further  fact  that  the  counsel  who  defends  tlie  accusal 
is  a  lawyer  and  appears  as  such  in  his  robes  of  office  as  an  advocate. 

4.  The  penalties  inflicted  in  the  courts-martial  do  not  appear  as  severe  a:« 
those  infllctetl  in  tlie  other  allied  armies  or  those  of  its  enemies.  Full  statistio^ 
are  exceedingly  dilhcult  to  obtain,  bec*ause  of  the  fact  that  practically  all  of 
Bel^iiun  was  occupied  by  the  enemy,  and  since  the  signing  of  the  armistice  the 
State  of  the  nati(m  has  lieen  so  disturbe<l  and- <lisorganizeil  that  it  has  l>een 
almost  impossible  for  the  department  of  military  Justice  to  classify  the  records 
of  its  military  proceedings.  Nevertheless,  from  the  statistics  which  have  been 
obtainable  the  above  fact  is  clearly  shown.  During  the  entire  war  «mly  12ft 
death  sentences  were  impose<l  for  all  military  crimes,  and  of  this  uumlier  only 
14  were  exe<'uteil  and  the  other  112  either  commutetl  or  suspended.  When  it  is 
recalleil  that  for  one  military  offense  jilone  in  the  French  Anny  it  was  stated 
to  us  by  Capt.  Emiie  ^lartz,  director  of  military  justice  with  the  armies,  over 
1,5(K)  French  soldiers  were  sentence<l  to  death  antl  over  1,000  actually  exet-utwl. 
the  leniency  of  the  Belgian  c(mrts  is  readily  observed. 

When  we  recall  that  in  the  American  Army  during  the  war  not  one  soldier 
was  executed  for  a  military  offense,  we  see  that  in  severity  of  punishment  our 
courts  are  not  In  a  class  with  those  of  the  Ruro|)ean  courts,  nor  even  of  Belgium. 

The  kindly  treatment  accorded  the  accused  at  the  hearing  before  the  judicial 
commission  was  especially  impre&sive  to  me.  It  indicate<l  apparently  a  desln* 
to  assist  the  accused  to  explain  away  the  offense  charged  against  him.  On  the 
wall  of  the  office  of  the  minister  of  war  appears  in  French,  in  substance  tlu' 
following  motto:  **  Speak,  for  a  friendly  living  ear  hears  you,  but  be  brief,  f«^r 
you  deal  with  busy  people." 

IMl»ORTANT     niKFKRKNCES     BI-rTWEEN     THE     BEIXJIAN     SYSTEM     AND     THE     AMKRICAN 

SYSTEM. 

1.  The  elaborate  investigation  made  in  practice  by  the  Belgian  authorities  is 
much  more  complete  than  the  preliminary  investigation  made  in  actual  i>racti<v 
under  the  requirements  of  our  Manual  of  Courts-Martial.  The  fact  that  the- 
auditeur  militalre  is  apiwinted  practically  for  life,  and  is  a  lawyer  and  a  doc-tor 
of  laws  at  least  30  years  of  age  is  important.  The  association  with  him  on  the  com- 
mission of  a  captain  and  a  lieutenant  familiar  with  military  service  give  to  tht- 
lawyer  the  technical  knowledge  from  the  army  standpoint.  The  fact  that  th«' 
witnesses  are  called  ami  examined  in  this  preliminary  hearing  in  the  preaenr*' 
of  tlie  accused,  and  the  recording  of  the  testimony  of  such  witnesses  to  Im* 
submitted  to  a  court-martial  as  a  basis  of  the  evidence  for  trial  there  re<|uire-5 
careful  preparation. 

But  this  very  careful  preliminarj^  investigation  must  of  necessity  and  do€^i 
carry  with  it  a  serious  drawback,  to  wit,  delay. 

The  figures  with  reference  to  the  per(»entage  of  acquittals  in  the  Belgian 
courts  do  not  bear  out  the  conclusion  that  a  careful  preliminary  exaniinati<»n 
will  necessarily  reduce  the  proportion  of  acquittals  to  an  inconsiderate  numlier. 
The  deduction  drawn  by  some  that  a  percentage  of  acquittals  as  high  as  1(» 
or  12  per  cent  is  indicative  of  a  victorious  court-martial  proce<lure  I  do  not 
believe  to  be  ctu'rect.  My  experience  in  civil  life  teaches  me  that  the  pro- 
portion to  l>e  expected  Is  far  above  10  per  cent.  I  prefer  to  draw  the  <le<luc- 
tion  from  such  a  proportion  of  acquittals  that  the  members  of  the  c<mrts  arc 
dealing  out  justice  to  the  accused  as  they  see  it,  by  ac*quitting  them  in  thar 
proportion  of  cases,  dominatetl  and  controlled  by  nq  authority,  save  their  own 
consciences. 

2.  Under  the  Belgian  system  there  is  a  court  of  appeal  of  the  type  recog- 
nlze<l  in  our  civil  courts,  to  which  either  the  accuse<l  i)ersonally  or  by  cfiunscl. 
the  government,  t)r  the  i)erson  injured  in  his  proi)erty  may  api^eal  (the  latter 
for  pecuniary  recomijense  only).  In  our  system  the  <»ffice  of  the  Jutlge  Advo- 
cate General  performs  functions  such  are  are  usually  i>erformed  by  a  conrt 
of  appeals;  but  his  findings  are  recommendations.  This  is  the  logical  result 
of  the  view  held  by  British  and  American  text  writei*s  on  military  law,  to 
the  effect  that  courts-martial  in  the  armies  of  those  countries  are  not  wurt^ 
In  truth  and  in  fact,  but  are  aids  to  the  commanding  general  for  the  pur- 
pose of  enforcing  discipline.  If  that  view,  as  has  been  held  In  those  two 
countries  in  all  times  past  to  be  the  correct  view,  is  continued,  then  It  logically 
follows  that  the  functions  of  the  judge  adv(M7ate  general  should  l>e  those  of 
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an  adviMer  to  ihe  iiiiUtary  ci>mixiancier  reK|)unMibIe  for  diKcipliiie  and  not  the 
action  of  a  court  of  last  appeal.  In  this  connection  the  views  of  Baron  de 
Hniqueville  In  hU  interview  with  nie  on  June  13,  1911),  sliould  he  carefully  con- 
si(ler«1.  As  secretary  of  war  of  Belgium  during  a  portion  of  the  late  war  he 
had  experiences  which  itinvlnce  hlin,  he  stated,  that  the  American  system  was 
the  correct  system.  (See  p.  —  of  this  statement)  I  call  your  attention 
further  to  the  statement  made  by  (ien.  Oouraud.  one  of  the  m«)st  dlstin^ished 
French  generals,  to  the  same  efPect. 

If  our  time-honored  system  is  to  l>e  overturuetl  and  our  courts-martial  are 
t<»  Ih*  strictly  and  solely  courts,  and  not  aids  to  dis<l])liue,  then  It  A>llows  logic- 
ally that  such  courts  should  he  entirely  divorceil  from  the  ixaitrol  of  the 
<-«»ii]iuandinK  generals,  and  a  court  of  appeal  in  fact  established  for  the  re- 
vieiiing  of  all  trials  In  time  of  {leace.  In  time  of  war  It  should  lie  deterraine<l 
wimt.  If  any,  cases  should  l)e  permftted  to  be  api>eale<l.  It  Is  of  interest 
further  to  note  the  statement  of  Baron  de  Broqueville  on  this  subject  also.  If 
surh  court  of  ap|M^l  be  foundeil.  It  is  his  settled  iHillef  that  In  time  of  war 
m  npiieal  should  be  granted.  MaJ.  van  Ackere  expressed  his  belief  that  no 
apiieul  should  tie  granted  in  time  of  war,  save  those  Involving  the  question 
of  the  Jurisdiction  of  the  court. 

H.  A  third  difference  between  the  military  ("ourts  <if  the  Belgian  army  and 
the  court-martial  of  the  American  Army  ctmsists  of  the  fact  that  In  each  of 
rlM"  Belgian  courts  (»ne  memlter  is  a  civil  Judge  of  long  experiencv,  a  doctor  of 
laws,  while  in  ours  each  member  of  the  (*onrt  is  a  cianndssioned  otti(*er  in  the 
Army. 

Whether  we  continue  our  views  of  the  province  of  the  court-martial  or 
whether  we  adopt  the  Belgian  system  of  viewing  courts-martial  as  pure  t*ourts 
of  law.  separate  and  distinct  from  executive  powder,  it  seems  to  me  that  less 
errors  would  l>e  committed  in  the  trials  with  such  civil  Judge  as  a  member 
»f  the  c*>urt.  If  appeals  lye  allowe<l,  the  number  of  reversals  would  be  cut 
•lown.  If  DO  appeals  be  allowed,  then  more  surely  and  certainly  the  action  of 
the  lower  court  would  be  right,  and  Justice  more  certainly  attaine<l. 

4.  Likewise,  the  use  of  a  trained  lawer  as  the  prosecuting  officer  for  the 
(Government  in  our  courts,  under  either  view,  would  teml  to  the  same  end  as 
that  above  desc'ribed  In  having  a  civil  Judge  as  a  member  of  the  court. 

.">.  The  liftli  difference  lies  in  the  fact  that  in  our  courts-nuirtial,  the  accuse<l 
Mdom  has  the  benefit  of  a  trained  lawyer  in  his  defense.  Tsually  he  is  simie 
(*(»nmii8sione<l  officer  of  low  rank  who  is  his  friend,  but  wIh»  has  no  legal  train- 
in;:.  So  long  as  the  Judge  adv(R*ate  prose<'Utlng  for  the  (*overnnieut  has  no  uu»re 
l**sal  training  than  has  l)eeu  the  case  In  the  jmst,  the  <iovernment  had  little  ad- 
vantage <^ver  the  ac*cused,  whether  he  l>e  defended  by  a  lieutenant  or  not.  But 
should  the  officer  representing  the  (tovernment,  and  prosecuting  the  case,  be  a 
iniinei]  lawyer,  the  accusetl  should  have  the  l)enefit  «»f  a  traiiie<l  lawyer  tor 
Wis  defense.  It  would  be  inequitable  and  unjust  to  luive  the  case  for  the 
(tovernment  skillfully  presente^l,  and  the  case  for  the  defendant  unskillfullv 
nml  illogicttlly  presentefl. 

Every  safeguard  should  be  devlse«l  i)OKsible,  however,  to  prevent  the  courts- 
martial  being  triinsforuuHl  into  the  farce  of  a  nuize  of  te<'hnl('alities,  such  as 
luiM  iMK^onie,  in  large  part,  the  modern  criminal  trial  in  civil  c<uirts  of  America. 
The  adoption  of  the  plan  used  in  the  Belgian  cour  milltaire,  by  which  (in  origi- 
aa]  trials  before  that  court)  neither  the  prosecuting  nor  defending  c*ounsel  ques- 
tioiiK  the  witnesses,  but  in  widcli  that  duty  rests  u|K>n  the  president  of  the 
•"'urt.  a  civil  Judge,  would  prevent  many  long  ami  frivolous  delays  and  quibbles 
\\\i\v\\  might  otherwise  ensue. 

0.  The  sixth  difference  l)etween  the  two  systems,  lies  in  the  fa<'t  that  the 
military  members  of  the  Belgian  courts  are  chosen  by  lot  from  the  list  of  ellgibles 
•>f  each  rank  who  are  line  officers  of  the  army,  while  under  the  American  system 
they 'are  choHen  by  the  commanding  general.  This  manner  of  choice  illustrates 
'iearly  the  different  viewiwint  of  the  two  systems.  Viider  the  Belgian  system. 
\vlMH»ver  hapi>ens  to  be  chosen  by  lot  serves,  whether  he  be  spe<'ially  qualilied, 
or  not.  The  Judge  who  tries  the  accused  is  chosen  by  chance.  On  the  other 
hand,  under  the  American  system  the  nieml>ers  of  the  court  are  chosen  for  their 
>'lK*<-ial  qualifications.  If  discipline  be  lax  and  morale  be  low  in  a  division,  and 
the  commanding  general  who  Is  responsible  for  the  upludding  of  discipline  and 
morale  feels  that  officers  who  esi)eclally  feel  the  res|K»nslhillty  of  corre<-ting 
^W'\\  <t»ndition  should  he  chosen,  he  is  at  lil)erty  to  do  so.  That  which  under 
our  p;ist  system  is  considere<l  a  virtue,  however,  from  the  Belgian  view]>olnt  is 
a  vice.    It  follows,  therefore,  that  each  system  Is  logical  in  its  manner  of  choos- 
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ing  judges.  Tlie  system  of  choonlng  judges  which  Is  adopted  for  the  Anierir.m 
Army  In  the  future  should  depend  upon  yie  viewpoint  wlilch  shnll  control  ns  to 
our  niilitao'  courts  in  the  future. 

7.  The  seventh  difference  noted  is,  that  In  the  Belgian  system,  while  the  luilitiin 
nieml)ers  serve  for  only  one  month,  the  crivl!  member  of  a  court-martial  serves 
for  three  years.  In  the  American  system  all  the  menil>ers  of  the  court  are 
chosen  for  an  indefinite  i^eriod  and  nuiy  serve  either  less  or  more  than  a  month, 
but  usually  more. 

I  can  see  neither  esi^ecial  advantage  nor  disadvantage  in  either  the  Beljrian 
or  American  system  with  reference  to  length  of  service  of  the  military  member^. 
As  to  the  Belgian  system  of  having  one  civil  member  sit  for  three  years,  al- 
though all  the  military  members  are  constantly  changing,  it  apiienrs  to  iiio 
that  this  plan  may  have  some  virtue.  Within  that  period  of  time  the  one 
member  of  the  court  who  is  permanentl.v  sitting  should  become  ver>'  thorouglil.v 
familiar  with  the  military  laws,  practice  and  i>rocedure  and  much  more  ar»t 
to  advise  the  other  members  of  the  court  corre<»t!y  than  if  he  should  chanire 
monthly  or  In  very  short  |>erlo<ls  of  time. 

8.  The  eighth  difference  is  that  officers  In  the  Belgian  army  of  the  rank  of 
major  and  alM>ve  are  trle<l  only  by  the  cour  milltaire.  which  is  the  Cf>urt  of 
appeals  as  to  all  s*>ldlers  jind  all  other  officers.  In  our  Anny  no  officer,  unless 
unavoidable,  is  tried  by  a  court  consisting  of  members  of  the  c*ourt  who  aiv 
junior  In  rank  to  the  officer  l)elng  trle<l.  As  the  composition  of  the  Bel;n«n 
4*ourt-martlal  Is  usually  composed  in  part  of  officers  under  the  rank  of  nmj<»r. 
it  appears  that  In  practice  there  Is  little  differem^e  l>etween  the  two  s>*steiip< 
Doubtless  more  dignity  is  had  in  the  trial  of  an  officer  of  high  rank  before  the 
court  of  appeal  than  before  the  court  usually  of  original  jurisdiction. 

i).  The  ninth  distinction  between  the  two  systems  note<l  Is  that  after  final 
decision  by  a  <t)urt-martl}il  In  the  Belgian  Army,  the  judgment  of  the  f-ourt  is 
Immediately  announce<1.  Is  final,  and  neetls  the  approval  of  no  executive  offiivr 
to  give  It  validity.  l'n<ler  the  American  system  the  decision  of  the  court  i^ 
kept  secret  until  first  reported  to  the  conunanding  general,  who  is  the  reviewing: 
officer,  whose  approval  or  disapproval  is  necessary  to  the  finality  of  the  judp 
ment  of  the  court-martial,  and  who  has  the  power  to  return  the  record  t«>  tb*' 
court,  and  to  suggest  a  different  verdict  on  the  question  of  guilt  or  hick  «»f 
guilt,  and  a  different  penalty.  This  power  of  the  commanding  genenil  under 
the  American  system  is  the  logical  result  of  the  viewimint  that  the  court-martial 
is  merely  an  al<l  to  assist  him  in  the  enforcement  of  discipline.  So  lonjr  as  that 
viewiM)lnt  Is  held  by  us.  it  logically  follows  that  the  officer  who  is  responsible 
should  In  a  large  mefisure  have  the  determination  of  the  guilt  or  Innocenot*  an*! 
iimount  of  penalty  meted  out  to  the  accuse<l. 

10.  The  tenth  and  last  serious  difference,  speaking  iri  broad  terms,  betw«*n 
the  American  and  Belsjlan  systems,  is  the  fact  that  the  Belgian  court  always 
consists  of  five  members,  who  have  each  an  alternate,  and  if  any  member  Ih» 
disqualified  for  any  i^eason,  the  alternate  sits  in  his  place.  The  AmerltTin 
system  provides  for  not  less  than  5  meml>ers  nor  more  than  13  members,  with 
no  alternates.  This  larger  number  of  12  or  13  may  l>e  founde<l  upon  the  simi- 
larity to  the  numl>er  of  jurors  sitting  in  our  time-honored  petty-jury  system 
which  we  have  from  the  Ciuimion  law  of  our  English  ancestry,  which  number 
is  always  12.  Personally,  I  see  no  sanctity  in  a  court  being  composed  of  12 
men,  where  they  have  the  right  to  decide  issues  of  law  as  well  as  of  fact. 
While  it  may  seem  Illogical  to  cling  to  the  jury  of  12,  and  yet  approve  the 
court-martial  of  fi,  I  believe  that  justice  would  be  quite  as  well  attained  with 
less  disturbance  to  the  military  service  if  our  general  courts-martial  consiisre<l 
of  5,  rather  than  fnmi  o  to  13. 

GKNKRAL  OBSERVATIONS. 

1.  In  considering  a  system  of  practice  and  procedure  for  military  justice.  Ii 
Is  necessary  to  consider  the  racial  characteristics,  traditions,  and  heritage  »»f 
the  people  to  be  judge<l  and  tried  thereby.  One  system  whicli  may  be  p**r- 
fectly  satisfactory  to  one  race  of  people  may  be  entirely  unsuited  to  another 
Our  close  kinship  in  habits  of  thought,  systems  of  laws,  racial  characteriRitc*-. 
and  Inheritance  may  well  cause  us  to  look  to  the  British  .system  rather  thar. 
that  of  any  other  nation.  If  tlie  Briti.sh  system  produces  what  is  desired,  to 
w4t,  morale  and  discipline  with  justice,  it  follows  that  more  serious  consideni- 
tion  should  be  given  to  that  system  than  to  other  systems  suited  to  otti«-r 
races  different  from,  and  adverse  to,  our  race  in  the  habits,  customs,  and  tradi- 
tions. 
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2.  It  is  seriously  questioned  by  uiauy  whetlier  tlie  Belgian  Amy  had  during 
the  recent  war  the  discipline  which  is  desired  in  our  Army.  Many  with  wiioui 
we  have  talked  do  not  seem  to  tldnk  that  the  Belgian  Armies  had  such  disci- 
plJne.  The  answer  to  that  question  largely  depends  u^ton  the  viewixMnt  as  to 
what  good  discipline  is.  Maj.  W.  W.  Hoffman,  American  military  attach^ 
at  Brussels,  insists  that  the  Belgian  Array  had  discipline.  As  he  aptly  says, 
we  must  in  viewing  the  question,  consider  the  disadvantage  under  which  the 
Belgians  fought  in  this  Great  War.  At  the  very  outside  their  c*ountry  was 
overran  by  a  neighboring  country,  overpowering  in  wealth  and  overwhelming  in 
numbers.  Their  magnificent  forts  were,  many  of  them,  utterly  destroyed  in  a 
few  weeks  by  the  most  enormous  guns  ever  used  in  warfare  up  to  that  time. 
Their  whole  country,  save  a  very  narrow  strip,  was  overrun  within  the  first 
few  weeks  of  the  war  and  held  in  the  grasj)  of  a  powerful  enemy.  The  Belgian 
soldiers  for  the  most  part  were  unable  to  know  the  fate  of  their  loved  ones  at 
home.  They  held  about  30  miles  of  the  long  battle  line  from  the  English  Chan- 
nel to  Switzerland,  which  sector  was  locate<l  nearest  the  coast,  in  tlie  lowest 
jind  most  disagreeable  portions  of  the  trenches.  All  these  things  combine  to 
destroy  morale.  More  than  that,  over  lialf  of  the  Belgian  j)eople  were  Flemish, 
allied  in  a  way  by  race  with  their  enemies,  who  i)ersistently  sought  to  win  them 
over  in  a  clumsy  .sort  of  way.  Nevertheless,  and  In  spite  of  all  of  these  disad- 
vantages, the  Belgians  fought  niagnllicently  from  tlie  onset  of  the  war,  August 
1,  1914,  until  the  curtain  fell  on  the  drauia  by  the  armistice  <»n  November  11, 
191S.  and  even  afterwards,  now  when  it  was  uncertain  whether  the  peace  treaty 
would  l)e  si^ie<I  by  the  Gernums,  iierhaps  the  Belgians  stood  ready  more  eagerly 
hi  continue  tlie  conflict  than  any  of  the  other  allied  lowers. 

And  yet  in  many  ways  the  discipline  of  the  Belgian  Army  is  not  what  we 
d4Nireil  and  what  we  desire  now  in  cmr  Army. 

As  an  illustration  of  this,  one  of  tlie  cases  examined  by  the  judicial^  com- 
HiiMsion  the  day  it  was  attended  by  me  in  Brussels  was  that  of  a  corporal, 
who  during  the  period  of  hostilities  was  ordered  to  reiwrt  in  tlie  rear,  from 
tlie  front  line  where  he  was  sening,  to  a  s<*hool  for  sergeants.  UiK)n  the  com- 
pletion of  the  course  of  training,  he,  a  corporal,  would  have  been  promoted 
iind  made  a  sergeant.  He  refused  to  obey  the  order,  and  never  did  obey  it. 
H»'  stated,  in  refusing  to  ol>ey  the  order,  that  he  was  well  qualified  to  act  as  a 
'•orporal  and  could  there  best  serve  his  Government  in  the  front-line  trenches, 
and  that  he  did  not  want  to  go  to  the  rear  while  fighting  was  in  progress.  A 
•nnnplaint  was  made  against  him,  but  no  steps  taken  to  prosecute  until  months 
later  in  June,  1919,  the  matter  was  investigated  by  this  judicial  commission. 
At  the  preliminary  administrative  inquiry  in  the  regiment  he  was  asked  if  he 
regretted  his  action  in  refusing  to  obey  tlie  order  of  his  superior  officer,  and 
lie  replied  that  he  did  not.  In  one  sense  the  refusal  of  the  soldier  to  go  to 
the  re:ir  to  a  place  of  safety  and  for  the  purpose  of  winning  promotion  was 
(•oiumendable,  and  yet  if  the  inferior  is  to  substitute  liis  idea  of  the  rightfulness 
« r  the  wrongfulness  of  each  order  issued  him,  there  could  l>e  no  discipline  in 
liny  army.  Yet  the  auditeur  militaire  told  me  that  unquestionably  this  man, 
although  he  must  go  to  triid  lH*fore  a  court-martial,  would  be  acfjuitteil. 

3.  A  troublesome  condition  in  (Connection  with  the  administration  of  military 
justice  in  Belgium  consists  in  the  fact  that  all  of  their  laws  and  regulations 
are  written  l>oth  in  French  and  Flemish.  Although  a  majority  of  the  popula- 
tion is  Fleinl.sh,  most  of  tliose  high  in  position  of  state,  whether  Flemish  or 
Wallon,  speak  the  French  language  and  understand  with  difficulty  the  Flemish 
as  it  is  spoken.  The  first  question  asked  each  accused  on  appearing  before  a 
military  tribunal  Is  whether  he  desires  to  be  interrogatetl  in  French  or  Flemish. 
Each  swtion  of  the  population,  with  great  determination,  clings  to  its  language. 

CONCLl'SION. 

It  is  stated  by  Maj.  Jacques  van  Ackere,  whose  observations  appear  as  an 
exhibit  to  this  report,  that  the  system  of  punishment  in  force  in  each  of  the 
Jinnies  engaged  in  this  great  war  proved  to  be  a  failure  In  time  of  war. 
F'mnded  on  the  exi)erience  of  the  Belgians  in  this  war,  he  has  suggested  a 
>ysteni  of  punishment  for  use  only  in  time  of  war,  which  appears  to  me  to  be 
exceedingly  logical  and  valuable.  Briefly  stated,  it  is  as  follows,  to  wit:  For 
u  few  military  crimes  of  heinous  character,  such  as  treason,  spying,  and  the 
taking  of  deliberate  steps  to  start  a  stampede  of  soldiers,  the  death  penalty 
**ljould  be  carrie<l  into  execution  wiUiout  mercy.  For  practically  all  other 
ndlitary  offenses  and  many  civil  offenses  which  do  not  in  civil  life  require  the 
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death  i)eimlt.v,  on  conviction  of  flrnt  offense  the  accused  should  l>e  sentenciHl  to 
serve, for  a  term  In  a  disciplinary  battalion,  where  the  acxnised  may  wipe  out 
the  disgrace  of  the  trial  and  conviction  and  rehahilltate  himself  In  lils  owti 
eyes  and  in  the  eyes  of  his  country.  Whatever  nniy  be  ilie  term  to  which  the 
accused  on  conviction  may  have  been  sentenced,  he  may  rehabilitate  himself  in 
one  of  three  methods  and  be  restored  to  his  fonner  rejjiment  and  his  rxilors. 
to  wit:  First,  by  some  conspicuous  act  of  braverj';  second,  by  recpivin>:  :• 
wound  at  the  hands  of  the  enemy ;  and,  third,  by  good  ser\ice  for  a  period  of 
eight  months  or  a  year.  This  service  In  the  disciplinary  battalion  is  to  W 
serveil  at  the  front,  and  not  in  the  rear.  In  a  place  of  greater  safety  than  that  in 
which  the  other  and  obedient  soldiers  are  compelled  to  serve.  If  the  soldier  thu^ 
rehabilitates  hlmsedf,  the  very  fact  of  his  conviction  is  wiped  out,  and  acniss 
the  face  of  the  Judgment  on  the  Judgment  roll  on  which  is  recorded  his  guilt 
Is  written  in  red  ink  the  word  "  rehabilitated,"  after"  which  no  reference  tn 
such  Judgment  can  ever  be  made,  or  copy  of  same  obtained,  nor  can  his  deco- 
rations previously  won.  If  any,  be  taken  from  him. 

If.  however,  in  the  disciplinary  battalion  the  soldier  puri>osely  again  vloIate> 
the  laws,  on  conviction  his  arms  should  be  taken  from  him  and  he  mIkiuUI  !»*' 
placetl  at  hard  labor  at  the  front  in  a  penal  battalion  with  all  privileges  taken 
from  him.  and  this  service  sh(mUl  be  rendere<l  in  the  front-line  trenc*lies  h\ 
places  as  dangerous  or  more  dangenms  than  those  occupied  by  gfRwl  s«»ldiers 
in  their  regular  regiments. 

()piM»rtunity  should  be  granteil  likewise  to  the  sohlier  to  win  his  way  ba«'U 
from  the  corrective  or  i)enal  battalion  to  the  disciplinary  battalion  an<I  tlien<e 
to  his  regiment.  If,  however,  the  8i»ldler  in  the  i»enal  or  corrective  bartalioii 
further  violates  the  laws,  military  or  civil,  thus  throwing  away  such  opiMir- 
tunity  of  rehabilitation  and  showing  evidence  <»f  being  Incorrigible,  lie  shouM 
then  be  shot.  A  few  executions  wo\iid  be  all  that  would  be  necessary  tc»  <-iirl« 
such  a  spirit. 

This  system,  in  a  way,  was  adopted  and  use<l  towanl  the  close  of  the  wnr 
In  the  Belgian  Army  and  proved  highly  ettlcncious,  and,  in  the  oi)iulon  of  tlii^ 
distinguisheil  soldier  and  hiwyer.  Is  the  solution  of  the  problem  and  the  blazinn 
of  the  way  which  will  have  to  be  followed  in  times  of  war  in  the  futur»»  by 
other  nations.  It  resembles  in  a  marked  degree,  in  a  way,  cmr  disciplinary 
barracks,  of  which  he  had  no  knowledge,  and  apparently  their  sj*steni  wn-* 
worked  out  separately  and  aimrt  from  any  knowle<lge  of  (Uir  system.  alxiM' 
referred  to,  in  the  United  States. 

Whether  we  continue  our  present  view  of  the  status  of  courts-martial,  «»r 
adopt  the  other  view  referre<l  to  hereinbefore  rei)eatedly  in  this  repi»rt.  ir 
appears  to  me  that  tlie  system  pointed  out  by  Ma  J.  van  Ackere  Is  worthy  of 
serious  consideration. 

Tn  ycmr  (Lieut.  Col.  W.  C.  Rlgby*s)  reiM»rt  heretofca-e  nuide  antl  sulinilttei] 
to  the  Jmlge  Advocate  (teneral.  In  the  analysis  of  the  practice  and  pr<K*e<lure  of 
military  justice,  you  have  subdivided  the  subjeirt  matter  into  2(5  subdi vision >. 
By  reastJn  of.  the  exhaustive  nature  of  such  analysis,  and  further  by  rejisini  of 
the  fact  that  by  following  such  analysis  in  this  reixn't,  anyone  investlgntin.: 
the  subject  may  easily  find  considered  In  the  same  numln^red  subheadings  th«' 
same  subject  matter.  I  l)eg  leave  to  present  to  you  the  result  of  my  invest ign- 
tion  under  such  subheadings: 

I.    PRELIMINARY   INVKSTIGATION    OF  THK  ACCl'SED. 

In  practice  the  preliminary  examination  In  the  Belgian  system  is  very  elalw* 
rate.  It  is  i)erfornie<l  by  a  conunlsslon  styled  a  judiciary  commissitm,  <»r,  ai*. 
interpreted  in  some  Instances,  judicial  connnis.Kion.  The  statutes  creiitin;: 
such  connnisshin  .are  found  In  articles  8."),  36,  87,  liH,  39.  -k),  41,  42,  43.  and  44 
of  the  c(Hie  of  military  penal  procedure  of  the  Belgian  Army,  the  Knglisii 
translaticm  of  which  co<le  is  tile  dwith  this  reinu-t,  marked  **  Kxhil)it  No.  — ." 

This   judicial    conmiission    is   comiM>se<l   of   three   members.     Two   are    lin«' 
officers  of  the  Belgian  Army  and  one  Is  a  military  audlteur  who  Is  api>olnte<i  from 
civil  life  by  the  King,  must  be  30  yeai*s  (»f  age,  and  having  the  degree  of  doi'toi 
of  laws.     Kach  military  audlteur  Is  a])polnted  fi>r  an  indetinite  iierhxl  aiitl   i^ 
removable  solely  by  the  King. 

The  preliminary  investigations  naide  by  these  comnds.slons  aiv  extrc»i*«l> 
exhaustive,  full,  and  complete.  They  are  matle  In  an  informal  manner.  iH'iiii: 
conducte<l  practically  entirely  by  the  ndlitary  audlteur,  a  traineil  lawyer,  ami 
the  Belgian  officers  with  whom  I  conferred  think  it  of  great  benefit  from  many 
standj)oint* 
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I  utten<le<l  n  sitting  of  such  coiimiiHsUm  in  Brussels,  Helgiuni,  niulimiutHliately 
after  leaving  the  coiuniitmiou  cUctat«!4l  a  complete  description  of  the  sitting  of 
the  comniiHsion,  together  with  a  statement  of  their  i>racticeH  and  customs,  wliicli 
description  I  file  herewith  as  Kxhlbit  No.  —  for  your  c<»nslderatiou. 

I  was  told,  however,  by  these  Belgian  ottii-ers  iu  interview  wltli  them,  that 
while  tbese  complete  preliminary  investigatioiiH  are  exceedingly  valuable,  yet 
in  time  of  war  they  luive  serious  drawbacks  and  ei^tail  serlcms  inconveniences. 
The  chief  of  these  is  in  tlie  delny  cuusetl  thereby.  Every  oltic*er  to  whatever 
arniy  he  may  belong,  with  whom  I  have  discuase<l  this  matter  of  military  dis- 
i-ipline.  places  as  the  tlrst  and  |)erha[)s  tlie  prime  requisite  of  sucli  administra- 
tion of  luilltary  Justice  the  having  the  punishment  follow  swiftly  uikhi  the  com- 
mission of  the  offense.  Delay  in  infliction  of  punishment  causes  it  to  lose  a 
large  portion  of  its  disciplinary  effect.  Baron  de  Bro(]ueviIle,  former  minister 
of  war  of  Belgium,  in  his  interview  with  me  on  June  13, 1919,  made  the  following 
statenieut  with  referencv  tliereto,  to  wit :  "  However,  I  wish  tp  emphasiste  that 
there  is  a  difference  between  c«>urts-martial  in  war  time  and  iu  peace  time. 
The  thorough  preliminary  investigation,  while  of  the  highest  value  in  either 
rime,  must  not  cause  any  delay  in  war  time  in  pro<nH»ding8  of  Justice."  (See 
Exhibit  No.  — ,  p.  — . ) 

Ukewlse  (^ommandaut  Jacques  van  Ackere,  auditeur  militaire  en  c^mipagne, 
in  hl8  Inten-iew  with  me  on  May  29,  1919.  had  the  following  to  say :  "  In  exam- 
ining this  system  of  preliminary  Investigation,  one  must  make  a  dlstinctloh 
lietween  i^eace  time  and  war  time  ndlitary  Justi(*e.  In  time  of  iieace.  in  the 
adminiatration  of  militar>'  Justice  the  proceedings  were  maile  as  fiir  as  iKtssible 
iiccording  to  the  law.  In  having  the  complete  preliminary  investigation ;  but  In 
war  time  the  S3'Stem  of  having  a  preliminary  investigation  sometimes  presents 
rhrve  serious  inconveniences.  In  the  first  place,  t(M)  much  time  may  elapst^ 
hefore  the  accused  Is  brought  to  trial — from  15  days  to  three  weeks.  The  pre- 
liminary Investigation  may  take  place  at  a  certain  point  and  witness  may  be 
heard,  hut  In  the  war  of  movement,  the  armies  will  have  traveled,  and  before  the 
accusetl  la  brought  to  trial  the  witnesses  may  have  been  taken  away,  and  it  may 
he  difficult  to  bring  them  back.  The  sefimd  inconvenience  is  that  in  war  time 
uiilltary  Justice  must  he  rapid. 

Punishment  must  be  exemplary.  esi>ecially  in  such  infnictions  of  discipline  as 
desertion,  cowardice,  etc.,  which  mtist  be  Judged  as  rapidly  as  |xmsible,  so  that 
juilgment  ma.v  t)e  made.  The  third  inconvenience  that  might  )>e  mentione<l  Is 
that  offenses  In  time  of  war  consist  mostly  of  having  })ee\\  caught  in  the  act  of 
sleeping  on  post,  desertion,  etc.  In  cases  of  that  type,  all  the  evidence  Is  right 
•It  hand  In  the  beginning,  and  it  is  not  ne<*essary  to  have  a  double  prellndnary 
investlgatlou ;  but  there  aye  other  cases  which  are  delicate,  and  In  those  cases 
the  Judiciary  inquiry  is  of  value.  The  best  system  would  l)e  to  have  the  auditeur 
ttiirnnire  decide  as  to  whether  there  should  l>e  a  preliminary  Investlgathm.  For 
instance.  In  cases  of  violation  of  mllitar>'  law  such  as  desertion  or  sleeping  on 
iwwt,  particularly  when  the  accused  acknowledges  his  having  done  so,  the 
auditeur  militaire  should  have  the  power  to  try  the  case  Immediately  before  the 
t^mrt-martial.  In  case  the  auditeur  militaire  decides  that  the  case  Is  not  very 
«'lefir  he  would  bring  the  case  before  the  Judiciary  Commission  for  preliminary 
investigation.  It  could  further  be  noted  that  when  the  court-martial  finds  that 
the  case  I*  not  mifflclently  clear  It  may  order  a  further  preliminary  Investigation 

l before  proceeding  fiffther."     (See  Exhibit  No. ,  p.  — .)     It  seems  to  me  that 

this  last  suggestion  of  Commandant  van  Ackere,  coming  as  It  does  from  such  a 
distinguished  lawyer  In  civil  life  and  from  as  soldier  with  such  extended  experl- 
eni'e  as  was  had  by  him,  ))oth  In  defending  accused  before  the  military  courts 
and  later  on  during  the  war  In  prosecuting  them,  should  have  ver>'  great  weight. 
I  am  Inclined  to  believe  that  he  states  the  basis  for  the  correct  procedure. 

Tliere  has  not  yet  been  furnished  to  me  tlie  statistics  asked  for  in  your  elabo- 
rtde  questionnaire  of  the  Belgian  Government.  It  Is  doubtful  to  me  whether 
*»uch  statistics  can  ever  be  furnished  In  view  of  the  disorder  consequent  upon  tHfe 
JH'tual  (Arcupation  of  practically  all  of  the  Belgian  territory  by  the  enemy,  ami 
the  destruction  of  all  records  upon  which  the  enemy  could  lay  their  hands.  The 
records  of  trials  by  courts-martial  during  the  war  In  the  field  have  l)een  returne<l 
to  Brussels,  but  are  stored  away  In  boxes  and  as  yet  the  (Jovernment  has  not 
iteen  able  to  find  opiwrtunlty  to  analyze  them.  At  my  Instance,  however,  a 
specific  request  was  made  from  the  various  courts-martial  for  such  statistics  as 
they  could  give,  showing  the  percentage  of  acquittals  during  the  various  years 
**t  the  war,  and  one  such  report  ha^  been  sho^^ii  me.  but  this  is  not  in  my  hands 
at  this  time.     All  of  these  reports  will  be  tunie<1  in  at  one  time.    This  report 
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sli()we<l  (lurinp  some  yonrs  nn  extremely  lilprh  rate  of  nrquittnls,  running  in  s«injp 
instances  between  20  and  30  per  cent,  and  practically  none  less  than  10  per  rent 
for  any  year.  The  estimate  made  by  Commandant  van  Ackvre  was  that  the 
percentage  of  acquittals  diirlnp:  the  entire  war  would  t»e  somewhere  between 
10  and  20  per  cent  rather  than  20.  Apparently  It  does  not  follow,  then,  that  the 
elaborate  preliminary  investigation  cuts  to  a  very  low  rate  the  i>erc*entac:e  of 
acquittals. 

My  own  experience  of  about  20  years  In  the  criminal  practice  In  the  conrts  of 
my  native  State  has  le<l  me  to  believe  that  12  ])er  cent  of  acquittals  shown  in 
the  trials  before  our  courts-martial  durinp  the  war  Is  very  moderate,  as  it  is- 
far  less  than  the  percentajje  of  acquittals  in  our  State  (nnirts.  There  are  many 
cases  where  the  testimony  for  the  prosecution  and  for  the  defense  is  in  absolute 
conflict,  and  whether  conviction  of  the  accused  is  to  be  had  or  not  depends  upon 
the  determination  of  the  issue  of  fact  which  mu.st  be  settled  by  the  court.  In 
the  total  number  of  cases  trie<l  the  12  per  cent  of  acquittals  represent  some  of 
the  cases  determined  in  favor  of  the  accused.  Uather  to  my  mind  that  p«*r- 
centape  indicates  that  the  testimony  of  the  accused  Is  piven  due  weight,  ami 
the  accused  is  ;rettinpr  a  fair  deal  rather  than  that  convictions  follow  In  prac- 
tically all  the  cases  in  which  charges  are  preferred  by  commissioned  officers 
and  which  are  referred  to  courts  for  trial. 

It  is  also  recoumiended  by  Maj.  van  Ackere  that  the  services  of  the  two  mili- 
tary members  of  the  military  commis.«;ion  should  be  eliminated,  and  that  th»* 
•  entire  investigation  be  made  by  the  military  audlteur.  In  practice  these  t\vi» 
line  oflicers  take  practically  no  part  in  the  investigati<m.  In  time  of  war  it  i< 
exceedingly  difficult  to  obtain  them,  their  time  being  so  fully  occupied  by  their 
other  duties.  In  cases  where  it  is  necessary  especially  that  military  custom'^ 
or  procedure  sliould  be  con.sldered  in  connection  with  the  eWdence  Oommanilant 
van  Ackere  recommends  that  the  military  audlteur  call  In  line  or  staff  officers 
as  witnesses  as  experts  on  those  (piestlons.  It  is  his  belief  that  in  the  vast 
majority  of  cases  the  presence  of  tlie  line  officers  is  unnecessar>*  and  a  useles.< 
consumption  of  their  time.  If  this  be  true,  the  preliminary  Investigation  be- 
comes practically  that  provide<l  for  in  our  procedure,  to  wit,  the  Investigation 
of  the  Judge  a<lvocate  of  the  division. 

The  practice  In  the  Belgian  Anny,  however,  has  been  to  make  an  elaborate 
InvestTgatlon  without  detailed  directions  In  the  statute  as  to  how  it  shall  be 
done.  In  our  own  Army,  according  to  my  Information,  in  some  divisions  the  pre- 
liminary investigations  have  been  carefully  made  while  in  others  the  work 
has  not  been  so  carefully  done.  The  thoroughness  with  which  the  investigation 
was  made  depended  upon  the  personnel  of  the  Judge  advocate  and  the  views  of 
the  commanding  general  whom  he  was  to  advise.  It  appears  to  me,  therefore, 
that  the  recommendation  made  of  elabofating  the  manner  in  which  the  pre- 
liminar>'  investigation  sluill  be  made,  as  is  done  in  the  British  procedure,  would 
be  a  wise  one. 

(See  Militarj'  Penal  Co<le,  Ex.  107,  Title  II.  Chapter  I;  see  articles  35  to  44. 
See  Military'  Penal  Onle;  Ex.  107,  Title  II,  Chapter  III.) 

II.  Summary  Disciplinary  PrxisHMKNT  by  Commandtno  Officer,  Withott 

THK   IXTERXTSNTIOX   OF  A  CoiTRT- MARTIAL. 

The  imvvers  granteil  to  commanding  officers  of  summary  di>clplinary  punish- 
ment in  the  Belgian  Army  are  very  extensive.  They  are  set  forth  in  the  Rules 
and  Regulations  of  Discipline,  an  English  translation  of  which  book  is  tilel 
herewith,  markeil  Exhibit  No.  — .  Tlie  punishments  which  may  be  thus  Im- 
flicted  are  as  follows,  to  wit : 

For  ofliccrft,  whatever  their  rank,  nrtieie  28. — (1)  Reprimand:  (2)  arrest  for 
a  i)eriiMl  not  longer  than  21  days;  (3)  arrest  under  close  contlnenient  for  a  temi 
not  exceeding  2  weeks.* 

For  noneoinminsionefl  offleers,  artiele  29. —  (1)  Reprimand;  (2)  conflDemeiit 
to  camp  for  a  term  not  exceeding  21  days;  (3)  confinement  to  qnarters  for  :i 
term  not  exceefling  two  weeks;  (4)  placing  in  solitary  coufiuement  (  eachot/* 
not  exceeding  a  week. 

For  alt  other  Holitierti,  artiele  30. — (1)  Reprimand:  (2)  confinement  to  cani|» 
for  a  term  not  exceeding  21  days;  (3)  confinement  In  the  guardhouse  for  a 
term  not  excee<ling  two  weeks;  (4)  placing^ in  solitary  confinement  ("cachot/* 
dungeon)  for  a  term  not  exceeillng  a  week.' 


•>  This  punlRhment  shall  not  be  inflicted  on  Chiefs  of  Corps  or  on  Commandants  of 
tacbments.     (See  Art.  57.) 


De- 
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Ariivlv  SI. —  ia)  Soldiers  who,  by  relteratetl  Infrnctions,  prove  that  they  ure 
not  amenable  by  means  of  simple  discipline,  and  who  perrevere  in  spreading 
troable  and  giving  n  continual  bad  example  in  the  corps  to  which  they  Mong, 
HhaJl  be  placed  in  the  sijeclal  corps;*  (6)  those  who  give  pi*oof  that  they  are 
ahsDlutely  incorrigible  or  unworthy  of  wearing  the  laiiforui  shall  be  cushieriMl 
fr»»ni  the  army.* 

(The  ab(>ve  is  an  exact  copy  from  the  Ccnle  of  Discipline.) 

In  1831)  con>oral  puni>hment  was  abolishe<l  in  the  Belgian  army  by  govern- 
mental decree.  Prior  to  that  time,  corporal  punishment  could  lie  inflicte<l  as 
summary  disciplinary  punishment  without  the  interventi<»n  of  a  <*ourt-martiul. 
The  following  are  the  provisions  of  the  code  of  such  rules  of  discipline  with 
reference  ti>  who  can  inflict  the  alK)ve  punishment: 

The  riifht  to  punish. —  («)  The  right  to  determine  punishments  for  soldiers 
c»f  all  grades  1>elongs  to  general  officers;  to  conmianders  of  divisions,  brigades, 
rejnment,  battalion,  company,  district,  or  mobile  force  of  the  gendarmerie,  each 
one  for  the  fraction  or  the  part  of  the  service  that  is  connnanded  by  Idm,  be 
ii  normally,  on  <K*i'asional  service,  or  temiwrarily. 

Reprimands  and  provisional  arrests  may  !)e  inflicte<l  by  any  suiKU'ior  on  bis 
inferior. 

Confim^nient  to  camp  for  a  term  not  ex<'ee<Ung  a  wet»k  may  be  inflicted  on 
•)ffifers  6y  the  connnander  of  the  company,  or  by  the  officers  on  inferiors,  (.'on- 
tiueiuent  to  «*anip  over  a  wet»k  and  up  to  three  weeks  nmy  be  Intiu'ted  by  com- 
nmnders  of  battalions  or  by  higher  authorities. 

Arrest  uader  conflnement  for  officers,  guardhouse  s<Miteuces  for  noncommis- 
sioned officers,  and  solitary  confinement  for  all  other  sohllers  may  be  inflicted 
only  by  chiefs  of  corps,  commanders  of  brigades  and  divisions,  or  authorities 
i!iut  have  equal  power,  tmd  by  generals. 

An  elaborate  system  of  reports  ui>on  such  disclplimiry  punishment  is  pre- 
<rribed.  It  is  further  provided  that  "  in  every  erase  before  being  punished, 
the  culprit  shall  l)e  allowed  to  give  an  explanation  ami  to  defend  himself  eitlier 
orally  or  in  writing,  according  to  the  circumstam-es." 

Additional  disciplinary  measures  which  may  lie  infllctcnl  sunnnarlly  are  the 
following,  to  wit : 

/iuHplifMin/  measureH — Artivlc  55. — Indei>eudently  of  the  )»unishnients  men- 
tioueil  in  chapter  H,  the  following  disciplinary  measures  may  \>e  inflicted : 

A.  To  officrers. —  (1)  Ueprimand;  (2)  reprimand  by  the  minister  of  war;  (8> 
erasure  of  name  from  the  active  list;  (4)  suspension;  (o)  Ukss  of  office;  (6) 
loss  of  grade. 

B.  To  sergeants. —  (1)  Deprivation  of  high  pay;  (2)  temixn-ary  deprivation 
of  supplementary  remuneration:  (3)  deprivation  of  certain  favors  and  advan- 
tages; (4)  deprivation  of  extra  pay,  and  additional  pay  for  reenllstment;  (.1) 
demotion;  (6)  reduction  to  ranks;  (7)  recall  and  maintenani*e  under  arms, 

C.  To  corporals. — (1)  Deprivation  of  high  pay;  (2)  temporary  deprivation 
i»f  supplementary  remuneration;  (3)  deprivation  of  certain  favors  and  advan- 
tages: (4)  deprivation  of  extra  pay  and  additional  pay  for  reenllstment;  (5) 
demotion  and  maintenance  under  arms. 

D.  To  soldiers. — (1)  Deprivation  of  high  pay;  (2)  temiM>rary  deprivation 
of  supplementary  remuneration ;  (3)  deprivation  of  certain  favors  and  ad- 
vantages: (4)  deprivation  of  extra  pay  and  additional  ptiy  for  reenllstment; 
(5)  deprivation  of  the  right  to  be  either  drummer  or  trumpeter;  (6)  incor- 
lioration  In  the  special  corps;  (7)  maintenance  under  arms;  (8)  dishonorable 
discharge. 

A  commanding  officer  may  have  the  advice  of  a  court  of  discipline  in  inflict- 
ing his  punishment,  the  provisions  governing  which  are  as  follows,  to  wit : 

Article  S3. — Courts  of  discipline  (disciplinary  courts)  charge<l  with  the 
advising  upon  such  matters  as  the  deprivation  of  grade  and  demotion  of 
sergeants  and  sergeant  majors  (under  officers),  the  incorporation  of  soldiers 
into  the  .<«i>ecial  corps  or  dishonorable  discharge,  shall  be  c(mi[K>sed  of  the 
following  personnel:  One  major  (presiding),  one  captain,  two  lieutenants,  one 
sergeant  major  or  sergeant  senior  to  the  offender. 

If  the  offender  is  the  highest  ranking  sergeant  nmjor  of  the  corps,  this  last 
i^haH  be  replaced  by  a  lieutenant. 

These  places  shall  be  filled  by  each  officer  and  noncommlssloneil  ofli(*er  in 
turn. 

Those  designated  by  the  conmiaiidant  of  the  place  shall  lie  those  that  belong 
to  the  corps  or  troop  of  the  garrison. 


*  See  chapter  4. 
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Article  8.f. — In  no  case  may  the  followlnir  till  iiny  of  the  phu*es  in  such 
court:  (a)  The  officer  coniinandlnji^  the  detachment;  (U)  the  officer  n»iii- 
mandin^  the  battalion  nor  the  officers  of  the  offender's  company;  ir)  officers 
directly  over  the  offender:  (d)  the  officer  or  nom'onimissloned  oflPlcer  wlio 
i"eporte<l  the  infraction  and  causeil  the  offender  to  ap|)ear  before  the  court. 
In  default  of  a  major  the  dlficlpHnary  court  may  have  two  <-rtptalns.  tlu- 
tcenior  of  which  shall  preside. 

The  rules  tmd  reprulatioiiK  for  the  procedure  of  such  courts  of  discipline  aiv 
I>rovlded  in  extenso. 

All  soldiers  punishe<l  with  disciplinary  punishment  summarily  have  a  ri^rlit 
of  appeal  to  the  higher  officers,  such  procedure  being  set  forth  In  articles  101, 
102,  and  110  of  the  Kulea  and  Regulations  of  Discipline,  he^ellll>ef*^re  men- 
tioned as  Exhibit  No.  -»  hereto 

In  the  opinion  of  the  Belgian  officers  Interviewed,  this  sj-stem  of  8ummarA 
(li8cii)linary  punishment  is  of  the  very  largest  and  highest  benefit  in  the 
enforcement  <»f  discipline.  The  fact  that  the  punishment  follows  practically 
immediately  on  the  conmdssioii  of  the  offense,  even  though  the  punishment 
be  not  as  severe  as  that  metwt  out  by  a  court-martial,  makes  such  punishment 
exceedingly  effective  and  efficacious. 

Maj.  van  Ackere  is  of  tiie  <ipinion  that  even  the  bnmd  punishment  provider  I 
in  these  rules  and  regidations  of  discipline  may  be  further  enlargeil  witli 
l>eneflt  to  the  dlst'lpllne  of  the  service,  and  It  is  his  opinion  that,  Inasmuoli 
as  appeals  are  freely  granted,  no  Injustice  will  be  done  In  such  punishment 
of  infractions  of  discipline. 

Certain  It  Is  that  the  power  to  punish  summarily  to  such  a  large  deirrtn* 
must,  In  practice  in  the  Belgian  Army,  and  does  cut  down  very  extensively 
the  number  of  trials  by  courts-martial,  with  all  the  attending  circumstances 
of  delay  and  inconvenien<*<»  to  the  .service  in  the  taking  of  the  time  of  officer^ 
In  hearing  the  trial  of  such  offenses. 

I  believe  that  changes  leading  to  such  a  system  may  well  be  ciirefully 
considered  as  to  its  advisability  for  introduction  Into  the  penal  system  of 
the  armies  of  the  Unlteil  States.     (See  Rules  and   Regidations  of  Diwlplinp, 

Ph.  in.) 

III.  CoNSiOKRATioN    OK.   AMI   Rki»ort   I'poN.   Prkuminary   Invkstujation  :    Ar- 
TKxnANT  Rkqi'tremknts :  Ordering  Acctskd  to  Triai^ 

As  pretty  fully  set  forth  hereinl>efore  in  this  rei>ort    (see  i»p.  to  pp. 

inclusive),  the  reiMirt  of  the  Judicial  coumiisslon  re<'<mmiending  trial  is  ma«Io 
to  the  ctmimanding  officer  for  the  division  in  which  accusecl  is  serving.  Sucli 
ccmmianding  officer  is  not  Ixmnd  to  follow  the  recommendation  made  by  sncli 
commission,  but  In  practice  practically  always  does  so. 

In  case  the  accusation  was  nm<le  by  a  civilian,  a  finding  of  the  jndlctal 
commission  that  the  accuseil  should  not  l>e  prosecute<l  Is  tinal  and  no  trial 
can  be  had  upon  stich  charge. 

In  case,  however,  of  a  charge  preferred  through  ndlitary  channels,  such  n 
recommendation,  however,  to  the  commanding  general,  to  the  effect  tliat  the 
accused  should  not  be  triefl.  need  not  be  followe<l  by  the  conmianding  genenil 
and  he  is  at  lilierty  to  order  the  case  for  trial  in  spite  of  the  adverse  fiudlni' 
of  the  Judicial  commission.  This  is  seldom  done,  but  has  been  done.  Th«» 
audlteur  ndlltaire  who  sjit  upon  the  Judicial  commission,  and  makes  th«' 
recommendation,  is  the  same  audlteur  milltaire  who  prosecutes  the  case  befon* 
the  court-martial.  If  ordered  there  for  trial.  He  has  full  authority,  and  some- 
times uses  that  authority,  to  advise  the  («urt-martlal  to  bring  in  u  venlict 
of  acquittal  when  the  case  has  been  ordered  for  trial  by  the  comniandin;: 
general  over  the  ail  verse  finding  of  the  Judicial  couunlssion.  (See  Military 
Penal  Code.  Ch,  V.) 

IV.  Composition  of  thk  Court. 

(a)  Permanence. — The  military  officers  composing  the  Judicial  ct»mmission. 
the  court-martial,  and  the  cour  milltaire,  sit  for  a  periotl  of  one  iiK>nth.  un- 
less sooner  relieved.  be<'ause  of  change  of  station  or  disqualifications  for  any 
other  cau.**e.  The  audlteur  milltaire  as  a  meml>er  of  the  Judicial  commlj*.«!i<»ii 
sits  lnd<»ttnltely,  being  api>olnte<l  for  an  indeterminate  time.  For  the  per- 
manent courts  this  means  ai)polntment  for  life. 

The  civil  member  of  the  court-martial  sits  for  a  period  of  three  years. 

The  civil  member  of  the  cour  milltaire.  being  appointefl  for  life,  sits  for  an 
indefinite  i>erlod  with  that  c<mrt.  ' 
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(h)  PerHonnvl. — ^Tbe  i>er*ionuel  of  the  court  iiinkiii};  the  pivlinilnary  Inves- 
ti^itlpu — the  Judicial  couituiKHloii — in.  tlrHt.  tlie  itudlteur  uiilitHlre,  who  pre- 
sides aud  quentlouH  the  witiiesMeH;  ami  Nerond,  two  tirniy  offlcertt,  ii  t*aptalii  and 
a  lieutenant. 

The  court-martial  fcouHeil  de  jaierre)  itmsiats  of  five  uiemlierH,  four  of 
wbom  are  army  officerR  of  the  line,  of  rank  UHually  lieutenant  colonel  and  lesK. 
and  (me  civil  menil>er  who  in  authority  1m  next  to  the  president  of  the  court. 

The  cour  niilitaire  is  composed  of  Ave  nieuil>er»,  four  of  whom  are  army 
t»}ficers  of  the  line  and  one  u  civil  Jud}»^  appolnte<l  for  life,  who  is  entitle<l  to. 
the  honors  due  to  a  general  and  who  in  practice  wears  the  uniform  of  a  K^n- 
enil.  Tlie  army  officers  have  the  followinjr  rank,  to  wit:  One  lieutenant  gen- 
tT»I  or  one  uiajor  general,  one  colonel  or  lieutenant  colonel,  and  two  majors. 

[t')  inflrpmdcnfe  of  nmrcnirtfi  authoritff. — The  nienil)erR  of  the  three  courts 
of  Belgium  are  ahsolntely  independent  of  any  convening  authority.  No  execu- 
tive officer  can  exercise  any  authority  whatsoever  over  them,  and  If  any  officer 
undert«mk  to  Influence  the  decision  of  a  court  in  any  case  be  wouUl  lie  subject 
ti)  pauUiluiient  for  so  doing.  The  courts  are  absolutely,  in  theory  and  practice, 
independent  of  any  executive  authority.  Nevertheless,  ttie  convening  ^neral 
has  the  power,  if  he  sees  tit,  to  8us|ien<l  any  sentence  im|M»s«d  by  the  cimrt. 

id)  QualifiefttionJt  of  judyen,  extierience^  rank,  time  in  nvrrive,  prerious  in- 
Mtructifpfi. — Ea<«li  of  these  subheads  has  l>een  answered  above  under  heads 
HI),  ib)^  and  (c).  except  that  tlie  civil  judges  appointed  to  serve  on  these 
(^mrts  must  have  had  10  years*  experience  as  a  judge  on  tlie  civil  bench  and 
have  the  degree  of  doctor  of  laws.     (See  Military  Penal  r<Mle,  Ch.  II.) 

V.    AS8»XS0R    TO    THK    iNXBT  I    JriMSK    AUVWATK    OR    (^OMMISSAIRK. 

in)  Apffointment. — The  Belgian  offitvr  cor ivs) Maiding  to  the  aliovc*  titles 
upliearing  before  the  court-martial  is  termeil  an  amliteur  niilitaire  and  the 
officer  appearing  l»efore  the  <*our  militaire.  so  <H)rresp<mding,  is  the  auditeur 
general  or  his  assistants,  termed  substitute  audi  ten  rs  general.  These  are  ap- 
tM>inted  by  the  King  for  life. 

ib).  Position,  dutietf,  imtmriinVty. — ^The  iM»sition  of  au<liteur  militaire  Is  an 
honorable  one,  and  carries  with  it  the  rank  of  a  field  officer.  The  iiositiou  of 
»nditeur  general  Is  one  of  the  highest  in  <11guity  and  authority,  and  the  present 
auditeur  general,  when  ai>iK>inted,  luid  l<mg  been  a  civil  juclge  of  the  highest 
(ivilian  court  of  api^eals  in  Belgium.  The  duties  of  the  auditeur  ndlltaire  are 
to  investigate  cases  ns  a  merol)er  of  the  judicial  commission,  and  to  pri»secute 
j<uch  cases  before  a  ctjurt-martial.  He  is  subject  to  the  direc'tion  of  the  auditeur 
general  and  reports  to  him.  Tlie  auditeur  general  not  only  has  the  dire(!tion 
of  the  audlteurs  militaire,  but  either  personally  or  through  his  assistants, 
prosecutes  all  cases  on  appeal  before  the  cour  militaire,  and  all  cases  triable 
rhere  as  a  court  of  4»rigina!  jurisdiction.  He  also  reixanmends  to  the  King 
what,  if  any.  clemency,  shall  be  shown  those  convicteil,  uisai  their  application 
for  clemency.  In  practice  the  King  accepts  the  i*econnnendations  of  the  audi- 
!«*ur  general  and  practically  always  does  as  ivcommended  by  him  with  reference 
!o  such  clemency.  While  the  auditeur  militaire  and  the  auditeur  general  are 
:il)pHrently  in  no  sense.  In  their  prosecutions,  vindictive,  they  in  truth  and  in 
fact,  represent  the  Government  and  the  interest**  of  the  accused  are  hsike*!  after 
l>y  the  advocate  who  represets  him. 

{(•)  Legal  affainntentH  required, — As  alsive  set  forth,  the  auditeur  militaire 
innst  be  30  years  of  age  or  above  and  a  doctor  of  laws.  The  auditeur  general 
must  be  a  doctor  of  laws  and  35  years  of  age. 

{A)  Poirern,  including  power  to  give  authoritative  advice  to  the  court. — The 
aiuliteur  militaire  and  the  auditeur  general  are  held  In  the  highest  esteem,  as 
to  their  legal  learning  and  generally,  by  the  court:  but  the  civil  member  of  the 
•tnirt-martial  and  of  the  cour  militaire,  in  practice,  advises  the  court  upon  the 
iejral  principles  and  practice  and  procedure  on  the  questions  arising  before  the 
«)urt,  they  being  especially  appointed  for  that  purpose.  The  power  of  the  prose- 
cntlng  offic-ers  for  the  government,  then,  do  not  Include  the  right  to  decide  for 
the  court  what  the  law  is,  but  they  may  submit  their  opinions  of  the  law  to  the 
(Tiurt,  just  as  can  the  advocate  for  the  acruse<l.  (See  Military  Penal  Code,  Title 
n,  m.  IV.) 

VI.  Prosecutor. 

(«)  Api)Ointm€nt,  powers,  duties. — The  prosecution  is  conducted  in  the  court- 
tuartlal  by  the  auditeur  militaire  and  before  the  cour  militaire  by  the  auditeur 
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general  or  one  of  his  assiHtnnts.    Their  appolntinent,  powers,  und  duties  are  all 
described  in  subdivision  5. 

(b)  Is  he  also  a  jvdMal  officer  or  representative  of  the  government  or  of  the 
department  of  justice? — Tlie  auditeur  militaire  and  the  auditeur  general  ar«» 
n«)t  judicial  officers  in  the  sense  that  they  are  members  of  the  court  or  that 
llieir  advice  on  questions  of  law  must  be  taken  by  the  court.  They  prepresent 
the  piverumeiit  In  the  prosecution,  and  the  auditeurs  militaire  are  under  the 
dir»*<tlon  and  supervision  of  the  atidlteur  general,  who  is  the  head  of  the  depart- 
ment of  justice  of  the  army.     (See  Military  Penal  Code,  Title  II,  Ch.  IV.) 

VII.  Ck)UNSEL  FOR  Accused. 

The  counsel  for  the  accused,  though  not  required  so  to  be  by  the  statutes,  is. 
in  pnictice,  always  a  practidnc:  lawyer  or  advocate.  The  accused  may  employ 
his  own  advocate  if  he  be  able  financially  to  do  so.  If  not,  in  time  of  peace, 
an  advocate  Is  desljrnated  by  the  battonnier,  or  president  of  the  bar  association, 
for  his  defense,  and,  in  time  of  war,  an  advocate  is  designated  by  the  president 
of  the  court  sitting  for  the  trial  of  the  accused,  usually  a  lawyer  serving  in  the 
division  of  the  accused,  but  sometimes  a  civilian  advocate  is  secured  by  such 
president  of  the  court.  When  so  designMte<l  by  the  battonnier  or  the  ))reKidei)r 
of  the  court,  the  advocate  serves  without  compensation.  The  advocate  In  prac- 
tice appears  in  his  black  robes  of  office  and,  whether  soldier  or  civilian,  appears 
ns  an  advocate.  The  question  of  rank  of  the  advocate,  if  any.  In  the  army, 
seems  to  cut  no  figure  whatsoever. 

VIII.    ClX>SINO  roi!BT  FOB  FINDINGS  AND  SENTENCE. 

in)  Vote  required. — ^The  guilt  or  innocence  of  the  defendant,  the  existence  of 
aggravating  circumstances  or  of  extenuating  circumstances,  is  controlle<l  by  a 
majority  vote.  Formerly  the  vote  was  taken  ojienly,  the  civil  judge  who  Is  a 
member  of  the  court  first  expressing  his  opinion  on  each  of  these  question^*, 
and  then  afterwards  the  military  officials,  beginning  with  the  junior  in  rank. 
(See  p.  — ,  Exhibit  No.  — ,  Interview  with  Gen.  de  Oeuninck.)  During  the  prog- 
ress of  the  war,  however,  a  law  decree  was  entered  by  Albert,  King  of  the 
Belgians  (see  Exhibit  No.  — ),  of  which  article  8  is  as  follows,  to  wit: 

"Art.  8.  The  decisions  of  the  military  court  and  courts-martial  are  taken  by 
majority  of  votes.  Voting  must  be  done  by  secret  ballot,  as  much  for  the  prin- 
cipal fact  and  the  aggravating  circumstances  as  for  the  existence  o'f  extenuating 
circumstances,  and  the  application,  if  need  be,  of  the  conditional  condemnation. 
East  judge  gives  his  opinion  by  depositing  In  the  ballot  box  a  bulletin  bearing 
the  words  *  Yes  *  or  *  No.'  " 

(&)  Method  of  taking  the  vote. — This  subhead  is  answered  by  the  quotation 
just  last  above  made  on  article  8. 

IX.  Character  of  Sentences. 

Although  the  statistics  with  reference  to  the  sentences  Imixiseil  during  the 
last  war  are  not  yet  available  for  the  Belgian  Armies  for  the  reasons  hereto- 
fore set  forth  in  this  report,  it  is  manifest  that  the  sentences  were  not  s/> 
severe  as  those  of  their  allies,  but  was  greater  than  those  lmpt>sed  by  the 
courts-martial  of  the  Unite<l  States  Army  in  some  respe<!ts.  For  purely  mili- 
tary offenses  there  were  imi)osed  126  death  sentences  of  which  14  were  actually 
carried  into  effect,  and  112  commuted  by  the  King.  The  sentences  to  imprison- 
ment appeare<l  not  to  have  been  for  the  length  of  time  Imposed  In  the  armies 
of  the  United  States.  This  seems,  however,  not  to  have  been  due  to  any  ten- 
derness toward  the  accused,  but  rather  to  the  desire  to  have  the  soldier  back 
In  the  line  where  he  could  render  active  service  to  his  country,  so  sorely  beset, 
at  the  earliest  possible  date.  To  serve  a  sentence  In  prison  at  hard  labor  wiis 
less  of  a  hardship  In  actual  suffering  than  tliat  endured  by  the  good  soldier, 
fighting  desi^erately  in  the  flooded  trenches  held  by  the  Belgians  near  tht» 
English  Channel.  So  unjust  did  It  appear  to  the  Belgian  officials  that  the 
malefactors  should  work  In  safetj*  In  the  rear  In  prison  In  large  numl)er8.  while 
the  brave  and  good  soldiers  who  had  committed  no  offenses  should  sustain 
greater  hardships  at  the  front,  th.it  before  the  termination  of  the  war  by  tlie 
annlstlce,  a  decree  was  promulgated  bj-  the  King  suspending  the  enforcement 
of  all  Imprisonment  of  offenders  until  the  conclusion  of  the  war.    By  this  de- 
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cree  thousands  of  soldiers  were  retumetl  to  the  ranks  where  they  were  so  sorely 
nee<led  by  the  Belgian  Government.  The  system  of  punishment  sup^gested  by 
Maj.  van  Ackere,  hereinbefore  set  forth  in  time  of  war,  I  repeat,  is  worthy  of 
the  most  serious  consideration.     (See  p.  —  of  this  report) 

X.    AXNOUXCEMKNT    (OR    NOT)     OF    SkNTENCE    AT    CJONCLUSION    OF   TrIAI-m 

(a)  Of  acquittal. 

ib)  Of  conviction. 

Immediately  at  the  c<inclusion  of  the  trial  before  either  the  coiirts-nmrtiul 
or  the  cour  militalre  In  c«ses  of  original  jurisdiction,  the  de<*l8lon  of  tho  court 
is  announced. 

XI.  Authentication  of  Record. 

There  is  no  such  record  of  each  trial  by  courts-martial  or  the  cour  militaire 
a**  is  prepared  of  the  trials  before  our  general  courts- martial.  There  is  no 
stenographer  who  takes  down  In  shorthand  the  testimony  and  afterwards 
transcribes  it  as  a  part  of  the  record.  The  record  consists  of  a  dossier  which 
comprises  a  large  number  of  origrinal  papers  in  a  folder  such  as  is  commonly 
uffHl  for  the  filing  of  paf>ers  in  the  tiling  cabinet  of  a  lawyer  in  America.  (For 
an  «act  copy  of  such  dossier  see  Exhibit  —  to  this  report.) 

XII.  Approval  or  (Confirmation. 

ia)  Nc^ceKsity  of  (yes  or  n(»). 

I  ft)  By  wiioni. 

The  Judgment  of  the  courti^-nmrtlal  and  of  tlie  cour  luilltaire  nxjuires  the 
it])iin>val  or  c«)ntirmation  of  no  one.  It  is  a  decree,  final  In  elTect,  unless  ap- 
|4?tiliHl  from  in  tlie  case  of  the  courts-martial.  However,  the  commanding  gen- 
eral has  the  right  to  suspend  the  execution  of  the  sentence  if  he  so  de.'^li'es. 

XIII.  Appeal  and  Review. 

APPEAL. 

(a)  Right  to. — ^The  right  to  appeal  exists  in  all  cases  in  first,  the  accuseil, 
s*'<i>nd  in  the  Government,  whether  the  decree  be  a  C(mvictlon  or  an  acquittal, 
and  thlnl,  where  some  iierson  is  Injured  in  his  proi)erty^  appeal  may  be  taken 
ly  such  person  with  reference  to  the  recompense  to  be  made  to  hira  as  to  his 
property  rights,  but  such  a  person  can  not  take  an  appeal  which  can  ojierate, 
"n  appeal,  to  change  or  modify  in  any  way,  the  guilt  or  innocence,  or  extent  of 
punishment,  of  tlie  accused. 

(ft)  yeccMsity  of. — ^Any  one  of  the  three  parties  named  above  need  not  appeal 
nnless  he  so  desires.  If  not  appealed  from,  however,  there  is  no  automatic 
iJppeal  or  revision  by  any  court  or  officer. 

it)  Time  aUoited  lor. — ^Tlie  appeal  if  taken  by  the  accused,  the  auditeur 
militalre  for  the  Gov€»mnient,  or  the  person  injured  in  his  property  rights, 
must  l)e  taken  within  three  days.  If  the  appeal  be  by  the  Government  through 
tlie  auditeur  general,  such  appeal  must  be  perfected  within  15  days. 

Revxeav  Without  Appeal. 

There  is  no  review  without  appeal  in  the  Belgian  system. 

XIV.  Court  of  IIeview. 

in)  Approrinp  or  ronflrihinff  anfJiority. — As  alwve  stated  there  is  no  approv- 
ing or  confinning  authority,  the  decree  of  the  court  l>eing  final. 

(ft)  Judge  advocate  general. — The  auditeur  general,  corresponding  in  a 
Way  to  the  Judge  Advocate  General  of  the  ITnited  States  Army,  has  no  power 
«f  review  nor  power  to  equalize  sentences,  nor  power  to  reverse  or  remand  any 
case. 

ic)  Formal  court  of  revimm. — I'^nder  subhead  4  above  entltlwl  C(miposltlon 
or  re\iew  nor  power  to  equalize  sentences,  nor  power  to  reverse  or  remand  any 
is  sot  forth  the  fact  that  the  court  militaire  is  in  fact  and  In  truth,  in  theory 
Jind  in  practice,  a  court  of  appeal.     (Set*  nlso  description  of  this  court  in  brief 
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nnrriitive  <lescrli»tion  of  the  Ik»ljfiaii  system  liereinlH>fore  in  this  rei>ort,  pagv* 
thereof. ) 

XW  Stay  of  Exeittion  Duking  Review. 

I>euti»  sentences  are  not  exe<'iite(l  iiendinjj  review  before  tlie  cour  militaire. 
Accused,  Kentence<l  in  tlie  courts-niartlal  to  imprisonment,  remain  in  prisim 
I)en(1iiig  the  api)eal.  (For  time  usually  elapses  pendlnj?  appeal  see  re[»ort 
lierelnl)efore,  p. — .) 

XVL    KXFATTION    OK   THE    SENTENCE. 

I'niess  su.'«|>eii<lecl  l»y  the  conunandlnK  K^^nerai  of  the  division  of  the  ju*<-use<l. 
or  stayed  by  appetil,  the  sentence  Is  imm^Hliately  put  into  execution. 

XVII.  Maximum  Limits  of  Punishment. 

(a)  In  peace. — At  the  beginning  of  the  present  war  In  Belgium,  the  limit> 
were  fixed  in  a  g(KMl  many  caneR,  not  only  maxlmuin  but  minimum.  By  reason 
of  the  experience  had  during  the  war,  however,  in  1918  the  law  was  ehaugeil 
so  that  the  court  could  fix  the  penalty  from  the  maximnm.  which  might  be 
death,  down  to  any  minimum.  It  was  found  especially  that  to  have  a  minimum 
penalty  which  was  higher  than  the  court  thought  should  be  inflicted  caused  tin* 
court  to  stultify  itself  in  its  flndings.  For  instance,  where  there  were  viola- 
tions which  took  place  In  the  presence  of  the  enemy,  and  the  minimum  penalty 
for  same  was  heavy*  the  court  would  arbitrarily  find  that  the  offenses  did  not 
take  place  in  the  presence  of  the  enemy,  so  as  to  save  the  soldier  the  minimum 
I^enalty,  which  they  believed  too  severe,  when,  in  fact,  they  did  take  place  iu 
the  presence  of  the  enemy.  Maj.  van  Ackere  was  decidedly  of  the  opinion, 
based  on  his  experiences  during  the  war,  that  the  maximum  should  be  that 
fixed  by  the  law  and  there  should  be  no  minimum  le.ss  than  that  fixed  by  the  law. 
and  that  the  greatest  elasticity  In  punishment  and  discretion  in  the  coun 
should  exist.  He  believed  this  absolutely  necessary  in  order  that  the  penalties 
which  the  varying  circumstances  of  the  cases  demanded  might  be  adjudge<i. 
(See  p.  — ,  Exhibit  No.  — ,  interview  with  Ma  J.  van  Ackere.) 

(6)  In  irar. — For  (1)  militar>'  offenses;  (2)  ordinary  crimes  and  offeii:<es. 
This  subhead  has  been  disaissed  under  subhead  (a)  above. 

statistics  of  actuai-  punishment  awarded. 

(a)  In  iieace. 

(6)  In  war. 

Statistics  on  this  subjec*t  liave  not  lieen  submitted  to  us,  although  requea^tei}. 
If  furnished  prior  to  delivery  of  this  report  to  you,  they  will  be  umrke^l 
*•  Exhibit  —  to  this  report." 

XVIII.  Standardization  or  Px^nishments. 

(o)  Exintencc. — There  appears  to  he  no  effort  made,  after  the  infliction  of 
punishment  by  the  courts-martial,  to  standardize  such  punishments.  Appeal:* 
may  be  taken  to  the  cour  militaire,  but  usually  not  for  the  purpose  of  com- 
plaining of  the  severity  of  the  punishment.  In  practice,  appeals  for  clemency 
are  made  to  the  King,  who  acts  uixm  the  same  uik)n  the  advice  of  the  audltear 
general. 

(6)  Means  for  assuring. — As  stated  above,  the  only  means  for  assuring: 
standardization  of  punishment  is  by  appeal  for  clemency  to  the  King,  aiiu 
apparently  such  appeals  are  not  based  on  the  ground  of  standardization  hut 
of  mitigation  of  such  punishment. 

(c)  Desirahilitif, — According  to  Maj.  van  Ackere,  punishments  can  not  anti 
should  not  be  standardized,  either  by  limitations  of  punishment,  by  maximum 
and  minimum,  or  any  other  way.  Exactly  the  same  offenses  committed  under 
different  circumstances  make  It  necessary  that  the  punishments  should  wldel^• 
differ  if  justice  Is  to  be  properly  admin Istereil.  For  instance,  it  was  his 
opinion  that  even  the  sleeping  on  post  of  a  sentry  in  the  fac'e  of  the  enemy  In 
time  of  war  on  an  active  sector  should  sometimes  be  very  lightly  punish«*tl, 
where  the  soldier  had  a  gi>od  record  for  militarj*  service  and  in  civil  life,  ami 
where  he  had  performed  exhausting  laborious  duties  the  previous  day.  to  such 
an  extent  that  he  was  absolutely  physically  exhausted  and  was,  by  the  most 
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iKuverfnl  exertion  of  his  will  power,  unable  to  maintain  fonwiousneNS.  Al- 
rhou^li  f  re<iuently  the  death  sentence  whh  prononn(*efl  and  exei*uted  in  the  aruilen 
of  Europe  in  this  preHent  war  for  such  an  o(fen«e,  under  the  above  circum- 
stances It  was  Mnj.  van  Ackere's  Idea  that  practically  no  punishment  whatso- 
ever should  be  Inflicted.  This  illustration  of  h\in  makes  clear  bis  contention 
aiwl  settleil  l>elief,  based  upon  the  experiences  of  this  war,  that  standardisation 
of  punishnientit  is  not  the  wisest  plan  with  which  to  reach  exact  Justice  or  the 
nearest  possible  approach  to  that  standard. 

XIXv  Revision  or  Krvikw  op  Acquittals. 

The  Government,  through  the  auditeur  miUtaire  within  three  days,  or 
through  the  auditeur  general  in  15  days,  may  appeal  from  a  decision  of  the 
f^»Mrts-niartlal  to  the  cour  militaire  against  an  acquittal  of  an  nccuse<l.  The 
Huditeur  general.  Baron  van  Nyevelt  belie ve<l  that  such  right  was  of  the 
greates5t  benefit  to  the  (Tovernment  ami  no  wrong  whatsoever  to  the  accuswl.  He 
kave  as  an  illustration  of  the  wisdom  and  ju.stlce  of  .such  right,  a  case  where 
the  (*ourts-niarital  held  an  lmproi)er  l)elief  as  to  the  law  controlling  some 
certain  acts  as  not  constituting  treason,  such  as  the  selling  of  gold  to  the 
(lernian  authorities  In  Belguim.  The  i)08ses.sion  of  this  gold  was  absolutely 
inH-essary  to  (Jermnny  in  order  to  pay  the  bills  contracted  in  foreign  countries 
in  the  prosecution  of  the  war,  and  to  form  a  reserve  for  the  protection  of  the 
]K\jier  money  Issued  by  the  Government.  An  acquittal  by  a  courts-martial  on 
siu'h  charge  was  followed  by  an  appeal  by  the  Oovernment  to  the  cour  militaire, 
\vh*n-h  <-ourt  reverses!  the  ruling  of  the  lower  court.  Thus,  in  a  very  large  class 
of  offenders  by  the  reversal,  they  were  trie<l  and  the  trials  resulteil  in  the 
fmiHshnient  of  the  guilty  parties.  If  the  Oovernment  had  not  the  right  of  ap- 
\n*i\\.  the  entire  class  of  offenders  descrllHHl  above  would  have  gone  unwhippe^l 
<»f  justice. 

XX.  Inckeasino  PrxisHMENT — Weight  of  Sentence, 

ia)  On  rvrinUm, — There  Is  no  revision  of  a  judgment  <»f  a  Belgian  militury 
••oart. 

ih)  On  neir  trial. — On  an  appeal  by  the  a<'cused  or  the  pers<m  injureil  In  his 
l»ro|»erty  hights.  the  cour  militaire  can  not  increase  the  |)eualty  inflicted  over 
thai  iironounced  by  the  court.s-martial.  On  an  api)eal  taken  by  the  Government, 
lu»wever.  the  cour  militaire  can  increase  the  penalty  adjudged  over  that  ad- 
judged by  the  courts-martial.  Likewise,  if  a  new  trial  Is  ordered  by  the  courts- 
nmrtial  in  its  entirety  on  an  apiieal  taken  to  the  cour  militaire  for  the  Oovern- 
inrtit.  an  increjiseil  punishment  (*nn  he  adjudgetl  by  said  conrt-s-martlal  ninm  the 
new  hearing. 

XXI.  New  Trial. 

(fl)  Right. — At  the  present  time  (and  at  the  conclusion  of  the  war  by  the 
signing  of  the  arini»«tice  on  Noveml)er  11,  1918).  the  absolute  right  exists  in  the 
<J<>vernment,  the  accu.se<l  and  the  person  injured  in  his  property  rights  to  appeal 
from  the  decision  of  the  courts-martial  to  the  cour  militaire.  However,  as 
:»hove  stateti,  herein  l>efore,  the  right  of  the  iierson  injured,  in  his  pro|)erty  is 
•«n1y  entitle<l  to  a  revision  of  such  |)ecuniary  compensation  to  him  aiul  not  to 
any  chance  of  the  punishment  of  the  offender.  During  a  short  iierlod  of  the  war. 
"n  account  of  the  exigencies  of  the  servh'e,  the  right  of  a]>i)eal  was  limiteil  to 
'Trtain  classes  of  cases,  but  the  right  was  soon  exteiKle<l  so  tliat  all  classes  of 
nines  were  appealable. 

(6)  ConiHtinnM. — The  right  of  apiieal  as  set  forth  in  above  head  (<i)  Is  uncon- 
ditional except  as  to  the  time  limit,  to  wit.  such  npiteal  umst  be  taken  by  the 
.Ionised,  the  fierson  injure<l  In  his  projierty  rights  or  the  Government  acting 
through  the  auditeur  militaire  within  three  days,  while  an  api)eal  for  the  (Jov- 
erninent  taken  by  the  auditeur  general  must  l>e  taken  within  15  days. 

Jr)  DcJtirabilitff, — It  is  the  l>elief  of  most  of  the  Belgian  officials.  Including 
MaJ.  van  Ackere,  ba.sed  upon  their  experience  in  this  war,  that,  In  time  of  war, 
it  Is  not  desirable  to  grant  appeals  at  all  except,  if  any  exceirtlon  be  made,  on 
the  question  of  the  jurisdiction  of  the  court.  Baron  de  Broqueville.  former 
minister  of  war,  <m  this  .subject  stated  as  follows,  to  wit,  "  It  is  my  Arm  coii- 
vii-tion  that  in  time  of  war  there  shfiuld  be  no  appeal  at  all  from  any  court«- 
inartlal  decision ;  but  I  wish  to  emphasize  again  that  in  time  of  war  the  pre- 
Hminary  instruction  ( Invest  1  ga t it m)  sliould  be  very  thorough,  so  that  the  court 
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imrrative  deKc-riptioii  of  the  Ik»lphui  system  hereinbefore  In  thiR  re]iort,  page 
thereof. ) 

XV\  Stay  ok  Exwition  Dukinu  Keview. 

I>eath  sentences  ure  not  exet-uted  pending  review  before  tlie  c*our  inllitaiiv. 
Accused,  sentenced  in  the  courts-mart hil  to  imprisonment,  remain  in  pri««i 
pending  the  apiieHl.  (For  time  usually  elapses  pending?  appeal  see  rei»ort 
herelnl)efope,  p. — .) 

XVI.  KxKctrroN  of  the  Sentence. 

Unless  sus|)ended  by  tlie  connnanding  general  of  the  division  of  the  n<*cus*^l. 
or  stayed  by  api)eal,  the  sentence  is  inmi^Hllately  put  Into  execution. 

XVII.  Maximum  Limits  of  PrxisHMENT. 

(a)  In  peace. — At  the  be^nnlufc  of  the  present  war  in  BelKium,  the  limits 
were  fixed  in  a  firood  many  cases,  not  only  maximum  bvt  minimunL  By  reason 
of  the  experience  had  during  the  war,  however,  in  1918  the  law  was  ehanpeil 
m*  that  the  court  could  fix  the  penalty  from  the  maximum,  which  mi^t  be 
death,  down  to  any  minimum.  It  was  found  especially  that  to  have  a  minSmuni 
penalty  which  was  higher  than  the  court  thought  should  be  Infiicted  caused  the 
court  to  stultify  itself  In  its  findings.  For  instance,  where  there  were  violu- 
tlons  which  took  place  in  the  presence  of  the  enemy,  and  the  minimum  penalty 
for  same  was  heavy,  the  court  would  arbitrarily  find  that  the  offenses  did  not 
take  place  in  the  presence  of  the  enemy,  so  as  to  save  the  soldier  the  minimmn 
Itenalty,  which  they  believed  too  severe,  when,  in  fact,  they  did  take  place  iu 
the  presence  of  the  enemy.  Maj.  van  Ackere  was  decidedly  of  the  opinion, 
based  on  his  experiences  during  the  war,  that  the  maximum  should  be  that 
fixed  l)y  the  law  and  there  should  be  no  minimum  less  than  that  fixed  by  the  law. 
and  that  the  greatest  elasticity  In  punishment  and  discretion  in  the  court 
should  exist.  He  believed  this  absolutely  necessary  In  order  that  the  penalties 
which  the  varying  circumstances  of  the  cases  demanded  might  be  adjudged. 
(See  p.  — ,  Exhibit  No.  — ,  interview  with  Ma  J.  van  Ackere.) 

(6)  In  tear. — For  (1)  militai*y  offenses;  (2)  ordinary  crimes  and  offenses. 
This  subhead  has  been  discussed  under  subhead  (a)  above. 

STATISTICS  or  ACTITAI.  PUNISH MKNT  AWABDED. 

(a)  In  i)eace. 

(6)  In  war. 

Statistics  on  this  subject  have  not  been  submitted  to  us,  although  reque^^ted. 
If  furnished  prior  to  delivery  of  this  report  to  you,  they  will  l>e  marke<l 
"  Exhibit  —  to  this  report." 

XVIII.    STANDARniZATION    OF   PUNISHMENTS. 

(o)  ExUtence. — ^There  appears  to  l>e  no  effort  made,  after  the  inflietluii  of 
punishment  by  the  courts-martial,  to  standardize  such  punishments.  Appeoij* 
may  be  taken  to  the  c<mr  militaire,  but  usually  not  for  the  purpose  of  oom- 
plaining  of  the  severity  of  the  punishment.  In  practice,  appeals  for  demem-v 
are  made  to  the  King,  who  acts  upon  the  same  uiton  the  advice  of  the  audlteur 
general. 

(6)  McanH  for  nutsurinif. — As  state<!  above,  the  only  means  for  assuriup 
standardization  of  punishment  is  by  appeal  for  clemency  to  the  King,  flT«» 
apparently  such  appeals  are  not  based  on  the  ground  of  standardization  bnt 
of  mitigation  of  such  punishment. 

(c)  Demrahility. — According  to  MaJ.  van  Ackere,  punishments  can  not  an<l 
should  not  be  standardlzeil,  either  by  limitations  of  punishment,  by  maximnin 
and  minimum,  or  any  other  way.  Exactly  the  same  offenses  commltteil  under 
different  circumstances  make  it  necessary  that  the  punishments  should  widely 
differ  if  justice  is  to  be  proi)erly  admin Isteretl.  For  instance,  it  was  hi?* 
opinion  that  even  the  sleeping  on  post  of  a  sentry  in  the  face  of  the  enemy  in 
time  of  war  on  an  active  sector  should  sometimes  be  very  lightly  punished, 
where  the  soldier  had  a  good  record  for  milltarj'  service  and  in  civil  life,  ami 
where  he  had  performe<l  exhausting  l«nborious  duties  the  previous  day,  to  siuh 
an  extent  that  he  wa.s  absolutely  physically  exhausted  and  was,  by  the  most 
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|M»\verfnl  exertion  of  his  will  power,  tumble  to  lualntain  conKHoiiKiieHS.  Al- 
rhouph  fre<iiieiitl.v  the  death  Hentence  wan  )iroiioun<'ed  ami  exec*uted  lu  the  aruilen 
<»f  Europe  In  thia  present  war  for  such  an  offence,  under  the  above  circuui- 
stunees  It  wan  Maj.  van  Ackere's  Idea  that  practically  no  punishment  whatso- 
ever should  be  inflicted.  This  illustration  of  his  makes  clear  his  contention 
and  settlefl  belief,  based  uiwn  the  experiences  of  this  war,  that  standardization 
of  punishments  Is  not  the  wisest  plan  with  which  to  reach  exact  justice  or  the 
nearest  possible  approach  to  that  standard. 

XIX.  Uevision  or  Kevibw  or  Acquittals. 

The  Government,  through  the  audlteur  militaire  within  three  days,  or 
through  the  audlteur  general  In  15  days,  may  appeal  from  a  decision  of  the 
wnrts-martlal  to  the  cour  militaire  again.«(t  an  acquittal  of  an  accu8e<l.  The 
Hudlteur  general.  Baron  van  Nyevelt  belleve<l  that  such  right  was  of  the 
jnvatest  beneUt  to  the  Government  and  no  wrong  whatsoever  to  the  accusetl.  He 
wive  as  an  illustration  of  the  wisdom  and  justice  of  such  right,  a  case  where 
Die  courts-nuirltal  held  an  Improi^er  l)elief  as  to  the  law  controlling  some 
r»*rtalii  acts  as  not  constituting  treawm,  such  as  the  selling  of  gold  to  the 
(leniian  authorities  In  Belguim.  The  iK>s.sesslon  of  this  gold  was  absolutely 
nwessaiT  to  (Jermany  In  order  to  pay  the  bills  contracted  in  foreign  countries 
in  the  prosecution  of  the  war,  and  to  form  a  reserve  for  the  protection  of  the 
l«:ilier  money  lssue<l  by  the  Government.  An  acquittal  by  a  courts-martial  on 
<m\i  charge  was  followed  by  an  apiieal  by  the  Government  to  the  cour  militaire, 
>\hich  fcnirt  reverse<l  the  ruling  of  the  lower  c<mrt.  Thus,  in  a  very  large  class 
of  offenders  by  the  reversal,  they  were  trie<l  and  the  trials  resultinl  in  the 
iiunlshment  of  the  guilty  parties.  If  the  Government  ha<l  not  the  right  of  ai»- 
iN'iil.  the  entire  clas-s  of  offenders  desc^rlbeil  above  would  have  gone  unwhlppe^l 
of  j«8tkt*. 

XX.    IncKKASING   PlNlSHMKNT — WWtiHT    OF   SkNTKNCK. 

in)  On  rvvinUm. — There  Is  no  revisi<m  of  a  judgment  of  a  Belgian  military 
nmrt. 

ih)  On  netr  triuL — On  an  appeal  by  the  accused  or  the  person  Injureil  in  bis 
l'ii»Iierty  bights,  the  cH»ur  militaire  can  not  increase  the  i)eualty  infllcte<l  over 
that  ijronounced  by  the  courts-martial.  On  an  api>eal  taken  by  the  (Tovernment, 
however,  the  cour  militaire  can  increase  the  i)enalty  adjudged  over  that  ad- 
jmlgeil  by  the  courts-martial.  Likewise,  if  a  new  trial  is  ordered  by  the  courts- 
nmrtial  in  its  entii-ety  on  an  apiieal  taken  to  the  cour  militaire  for  the  Govern- 
inHit.  an  incretised  punishment  can  be  adjudged  by  said  courts-martial  upon  the 
new  hearing. 

XXI.  New  Tri.\i.. 

in)  Riifht. — At  the  present  time  (and  at  the  conclusion  of  the  war  by  the 
5«iKiiiug  of  the  armistice  on  November  11,  1918),  the  absolute  right  exists  in  the 
<Jovernmeiit,  the  accuse<l  and  the  person  injured  in  his  property  rights  to  ai>i>eal 
from  the  decision  of  the  courts-martial  to  the  cour  militairje.  However,  as 
fil)«»ve  stated,  herein  before,  the  right  of  the  i^ei'son  injured.  In  his  proj^erty  is 
^tnly  entitle<l  to  a  revision  of  such  ])ecuniary  c*onipensatlon  to  him  and  not  to 
any  chance  of  the  punishment  of  the  offender.  During  a  short  [leriod  of  the  war. 
on  account  of  the  exigencies  of  the  service,  the  right  of  api>eal  was  limited  to 
«^»rTain  cla.sses  of  (*ases,  but  the  right  was  soon  extemled  so  that  all  clas.ses  of 
<ases  were  appealable. 

(6)  ('outfit ionM, — The  right  of  apiieal  as  set  forth  in  alsne  heail  (n)  is  uucou- 
illtional  except  as  to  the  time  limit,  to  wit,  such  appeal  must  be  taken  by  the 
j«<-cuse<l,  the  person  lnjure<l  In  his  proi^erty  rights  or  the  (Jovernment  acting 
through  the  audlteur  militaire  within  three  days,  while  an  appeal  for  the  Gov- 
♦Timient  taken  bj*  the  audlteur  general  must  l>e  taken  within  15  days. 

If)  DeHratnlitjf, — It  is  the  belief  of  most  of  the  Belgian  olTlcials,  including 
Mrtj.  van  Ackere,  based  upon  their  ex|:)erience  in  this  war,  that,  In  time  of  war, 
it  \s  not  desirable  to  grant  appeals  at  all  except,  if  any  exception  be  made,  on 
tlie  question  of  the  jurl.<»diction  of  the  court.  Baron  de  Broqueville,  former 
ntiuister  of  war,  on  this  subject  state<l  as  follows,  to  wit,  "  It  Is  my  firm  con- 
vh-tion  tiint  In  time  of  war  there  should  l)e  no  appeal  at  all  from  any  courts- 
martial  decision;  but  I  wish  to  emphasize  again  that  in  time  of  war  the  pre- 
Hniinary  Instruction  (Investigation)  sliouhl  be  very  thorough,  so  that  the  couit 


638  ESTABLISHMENT  OF   MILITARY  JUSTICE. 

•    — ▼  •< 

would  have  all  the  necessary  information  and  would  proceed  in  a  careful  and 
just  way.  In  that  way  there  should  he  no  necessity  for  any  appeals  in  war 
time.  It  has  been  my  personal  observation  during  the  present  war  that  ap- 
peals from  courts-martial  have  a  bad  influence  on  the  discipline  of  the  army. 
However,  in  peace  time,  appeals  should  be  allowed  to  a  higher  court  from  omrts- 
martlal.**  (See  Exhibit  — ,  p.  — ,  Interview  with  Baron  de  Broqueville,  June  13, 
1919. ) 

XXII.  SEcuaiTY  Against  Second  Tbial  for  Same  Offense. 

(o)  '*  Once  in  jeopardy.** — There  appears  to  be  no  statutory  or  constitutional 
provision  tliat  prevents  the  trial  of  the  accused  a  second  time  for  the  sanie 
offense  where  the  decision  of  the  court  in  the  first  Instance  was  reversed  upon 
appeal. 

xx iii.  jl'risdiction  of  ck)urts-mabtial  ovkb  clvn.  offenses  committed  bt 

Persons  Subject  to  Military  Law. 

(a)  Jn  time  of  peace, — ^The  provisions  of  Belgian  law  with  reference  to  this 
subject  are  quite  elaborate,  being  found  in  chapter  2  of  the  Code  of  Military 
IVnsil  rrore<Unv  of  the  Rel^inn  Army,  articles  21  tu  84.  iiiclnslve.  I  See  Kv 
hiblt  —  hereto.)  Briefly  stated  the  military  courts  have  full  jun.»*diction  to 
try  all  soldiers  for  violation  of  civil  offenses  with  the  exception  of  the  f<illo\v- 
iiijr  matters,  to  wit : 

"  1,  For  any  tiling  concerning  public  taxes,  direct  or  indirect. 

*'  2.  In  matters  concerning  hunting  and  fishing. 

"3.  For  the  infractions  of  the  laws  and  regulatitms  concerning  public  nwcN. 
carriages,  coach  ofiicers,  post  offices,  gates,  railway  police,  rural  or  forestry 
]Mili(v;  als4)  for  the  iiifnictions  of  the  provincial  and  criminal  reguIatlouK. 

"4.  In  matters  cHmcerning  duels,  when  a  soldier  fought  with  a  nonmilltary 
person,  even  when  the  latter  will  not  be  prosecuted.  The  infractions  indicated 
under  No.  3  remain,  however,  subject  to  the  military  Jurisdiction  when  they 
have  been  committed  during  the  service,  or  by  a  soldier  billet  ted  by  a  par- 
ticular person,  upon  request  of  the  public  authorities,  or  l>eing  a  part  of  a  tro<»p 
marching  on  campaign." 

Under  some  limited  circumstances,  the  military  courts  have  Jurisdiction  over 
civilians  attachwl  to  the  army,  and  joint  offenders  with  military  persons. 

(h)  In  time  of  icor. — The  same  provisions  as  above  quoted  seem  to  apply 
In  time  of  war  as  well  as  in  time  of  peace.  However,  in  time  of  war,  the  Juris- 
dictions of  the  courts-martial  are  greatly  extended,  particularly  as  to  persoiw 
not  In  the  military  service.  Practically  during  the  present  war  all  penal 
matters  of  both  civilians  and  soldiers  were  settletl  by  the  military  tribunals. 

XXIV.    IXS.VNITY. 

The  code  of  military  i>enal  proce<lure  seems  to  l>e  silent  <m  military  pr<K*e<lurc 
In  cases  of  insanity.  The  practice  Is  described  by  Baron  van  Ny«*velt  in  his  inter- 
view (see  Exhibit  Xo.  — .p.  — )  In  the  following  to  wit : 

"  Q.  If  a  question  of  the  in.sanity  of  the  accused  arises,  is  that  questl<m  <»f 
insanity  settlefl  at  this  preliminary  hearing,  or  is  that  settletl  l>efore  the  c<Hirts- 
martial :  and  If  so,  in  either  case,  wlint  methixl  of  procedure  do  they  so  ascertain 
the  sanity  or  insanity  of  the  accused? — A.  In  the  l)eginning  of  the  preliminary 
Inquiry,  the  question  is  always  put  as  to  whether  the  man  Is  sane  or  insane,  an*', 
it  is  a  medical  officer  belonging  to  his  regiment  who  gives  the  first  decision  as  to 
his  sanity  or  Insanity. 

"  Q.  Are  any  other  medical  experts  called  in  if  the  matter  is  still  in  donbt 
in  addition  to  the  surgeon  of  the  regiment? — ^A.  If  during  the  preliminary 
hearing  the  question  is  raised  as  to  the  man's  sanity,  the  judiciary  commission 
has  the  right  to  name  experts  who  are  generally  medical  olflwrs  to  examine  as 
to  the  man's  sanity. 

"  Q.  This  commission  determines  before  taking  this  testimony  that  the  ac<*u.«5ecl 
is  sane.  Is  his  counsel  permittefl  to  raise  the  question  later  before  the  courts- 
martial  or  is  that  prohibited? — A.  Yes;  he  has  the  right  to  nil.««e  the  question 
ngnin." 

XXV.  Officers. 

(a)  Conduct  unbecoming  an  officer  and  gentleman:  I  find  no  .specific  charge 
in  the  Belgian  Code  of  Military  Penal  Pri>cedure  or  in  the  rules  and  repila- 
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tions  of  discipline  or  in  the  military  peuni  code  corresponding  to  the  charge 
under  the  ninety-fifth  article  of  war  of  '*  Ck>nduct  unbecoming  an  officer  and  a 
^ntieman.**  In  many  of  the  cases  of  officers  In  our  Army  during  the  present 
war,  charged  under  the  ninety-fifth  article,  the  specification  therein  set  forth 
(Inmlfenness  in  public  and  gross  immorality.  Not  only  does  such  misconduct  in 
the  Belgian  Army  not  call  for  dismissal  from  service,  but  usually  it  is  punishe<i 
without  the  intervention  of  a  courts-martial  by  summary'  disciplinary  action, 
which  punishments  are  described  in  article  28  and  article  55  of  the  rules  and 
r^nilations  of  discipline.  (Exhibit  No.  —  hereto.)  Without  in  any  wise  ex- 
pressing my  own  liersonal  opinion  in  the  matter,  it  is  very  evident  that  there  is 
a  very  w^de  difference  of  opinion  held  in  the  Belgian  service  and  in  the  American 
.^rvice  as  to  what  conduct  is  unt>ecoming  an  ofiicer  and  a  gentleman  in  the  sense 
in  which  we  use  it  under  the  ninety-fifth  article  of  waf.  In  private  conversation 
with  Belgian  officers,  not  reduce<1  to  writing,  and  not  filed  as  exhibits  to  this 
report,  great  astonishment  was  expressed  at  our  dismissing  from  the  Army  in 
time  of  war  an  officer  for  being  drunk  and  disorderiy  and  being  guilty  of  im- 
moral conduct.  It  is  my  opinion  tliat  entirely  too  many  ca.ses  against  officers 
In  the  American  Army  were  charged  under  the  ninety-fifth  article  of  war,  and 
ra<»8t  of  them  should  have  been  charged  under  the  ninety-sixtli  article  of  war, 
where  dismissal  was  not  mandatory  upon  conviction.  If  ihe  armies  of  our 
allies  had  proceeded  upon  the  theory  upim  which  we  acted,  with  reference  to 
this  conduct,  according  to  my  best  information,  they  would  have  deprlve<l  them- 
selves in  this  cfmfiict  of  some,  and  perhaps  I  may  say  very  many,  of  their  most 
(^mpetcfit  officers.  I  do  not  wish  to  be  understood  in  any  way  as  condoning 
sQC'h  mi5U)eha\ior  in  an  officer,  Init  I  do  wish  to  be  most  thoroughly  understo<Kl 
as  lielieving  that  some  other  punishment  than  dismissal  in  most  cases  should  be 
the  penalty  therefor. 

(b)  What  charged  as. 

{('}  Mandatory  dismissal  for. 

Both  of  these  subheads  have  been  discussed  under  subhead  (a)  last  above. 

XXVI.  Death  Sentences — Vote  IIeqi^ireu. 

I  am  infornie<l,  as  alwve  state<l  in  this  reiK)rt.  that  during  the  entire  war 
only  128  death  sentences  were  pronounce<l  against  soldiers  of  tlie  Belgian 
Anny,  and  that  of  these  only  14  were  carried  into  exe<'tition  and  the  other  112 
l»»*ing  comifiuted  by  the  King.  These  death  sentences  I  have  reference  to  were 
«Av\y  for  military  offenses.  You  will  recall  that  President  Wilson,  for  our 
Amiy,  did  not  permit  any  death  8enten<'es  to  lie  carrie<l  into  effect  during  this 
war  for  strictly  military  offenses.  The  nunilH»r  of  death  sentences  pronoiincetl 
in  the  Belgian  Army,  however,  for  military  offenses  alone  seems  to  have  been 
infinitely  le«s  even  proportionately  than  that  in  the  armies  of  our  other  Allies. 
ThWr  statistics  as  to  death  .stMitences  in  the  Belgian  Army  are  not  available 
5UK  yet. 

There  seems  to  be  no  difl'erence  in  the  vote  retpiired  for  the  infliction  ofvthe 
'lejith  penalty  from  that  for  any  other  punishment — the  majority  vote  being 
nil  that  is  requireil.  (See  art.  8,  iaw  de<*ree,  <lat<Hl  Feb.  24,  1917,  Exhibit 
No.  -.) 

IX  CONCLVSIOX. 

From  what  I  have  learnwl  in  this  investigation  the  administration  of  mili- 
tarj-  justice  in  the  Belgian  Army  during  the  present  Great  War  has  been  car- 
riwl  on  witli  distinguislie<l  ability,  and  the  pers<mnel  of  the  department  of 
milUapy  justice  well  desen'e  t^ie  bestowal  of  the  distingiiishe<l-service  medal 
at  the  hands  of  our  (iovernnient,  E.siHH'ially  is  this  true  with  reference  to 
Baron  (Gen.)  van  Zuylen  van  Nyevelt,  aiuliteur  general,  and  Maj.  Jacques  van 
Ackere,  auditeur  militaire.  both  of  whom  are  men  of  distinguished  ability  and 
Wrning,  and  who  have  been  Indefatigable  in  their  service  to  me  in  this  investi- 
gation. I  trust  you  may  see  it  con.sistent  with  your  duty  to  recommend  to  the 
Secretary  of  War,  therefore,  the  l>estowal  of  this  nie<lal  uiton  each  of  the  above- 
named  officers. 

1  file  as  exhibits  to  this  report  the  following  documents,  to  wit : 

Translation  into  E2nglish  of  Code  of  Military  Penal  Procedure  of  the  Belgian 
Army,  marked  "  Exhibit  No.  1." 

Translation  into  Engli.sh  of  Rules  and  Regulations  of  Discipline  of  the  Belgian 
Anny,  marlced  "  Exhibit  No.  2." 
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(8)  The  powers  conferred  by  this  section  shall  be  In  addition  to  and  not  In 
derogation  of  any  powers  as  to  the  mitigation,  remission,  commutation,  or  sus- 
pension of  sentences  conferred  by  the  Army  act,  and  a  superior  military  authority 
under  this  act  sliall,  as  respects  soldiers  so  employed  as  aforesaid,  be  an  authority 
having  power  to  mitigate,  remit,  or  comnmte  sentences  of  penal  servitude  or 
Imprisonment  under  subsection  (2)  of  section  57  of  the  army  act. 

(9)  In  this  act  the  expression  "  superior  military  authority  "  means  the  officer 
commanding  in  chief  of  anji  force  employed  on  active  service  beyond  the  seas, 
or  any  general  officer  commanding  an  army  comprised  in  that  force ;  the  expres- 
sion "competent  military  authority"  means  a  superior  military  authority,  or 
any  general  or  other  officer  not  below  the  rank  of  field  officer  duly  authorized  by 
a  superior  military  authority. 

2.  This  act  may  be  cited  as  the  army  (suspension  of  sentences)  act,  1915,  and 
shall  be  construed  as  one  with  the  army  act. 

CHAPTER    103,    AN    ACT   TO   AMEND   THE    ABMY    (SUSPENSION    OF    SENTENCES)     ACT, 

191S.     (JANUABT  27,  1016.) 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  tlie  Lords  Spiritual  and  7'emporal,  and  Commons,  in  this  pres- 
ent Parliament  assembled,  and  by  the  authority  of  the  same,  as  foUott>s: 

1.  (1)  The  army  council,  and  any  general  officer  whom  the  arniy  council  may 
appoint  for  the  purpose,  shall  be  a  superior  military  authority  within  the  mean- 
ing of  the  army  (suspension  of  sentences)  act,  1915. 

(2)  Subsection  (5)  of  section  1  of  that  act  shall  have  effect,  and  shall  be 
deemed  always  to  have  had  effect,  as  if  for  the  words  "  Intervals  of  not  less 
than  three  months  **  there  were  substituted  the  words  "Intervals  of  not  more 
than  three  months,"  and  subsection  (8)  as  if  for  the  words  "superior  au- 
thority "  there  were  substituted  the  words  "superior  military  authority." 

2.  This  act  may  be  cited  as  the  army  (suspension  of  sentences)  nnfendment 
act,  1916,  and  the  army  (suspension  of  sentences)  act.  1915,  and  this  act  may 
be  cited  together  as  the  army  (suspension  of  sentences)  acts,  1915  and  1916. 

*  ■■■_ 

Lieut.  Col.  RioBY.  Those  acts  were  drawn,  I  was  told,  by  Maj.  Gen. 
Childs,  and  he  says  in  his  statement,  which  is  already  in  evidence, 
that  by  the  operation  of  these  acts  between  30,000  and  40,000  men 
were  restored  to  the  colors  during  the  war. 

Senator  Warren.  That  was  before  the  armistice! 

Lieut.  Col.  RiGBY.  Before  the  armistice;  yes,  sir.  They  were  very 
well  pleased  with  the  results  of  the  operation  of  this  act.  It  is  the 
act  of  1915  and  the  amendment  of  1916  which  they  call  the  "  cat  and 
mouse  acf  The  gist  of  that  plan  is  that  the  soldier  sentenced, 
perhaps  for  a  long  term  of  confinement,  has  no  certainty  that  he 
is  thereby  getting  out  of  danger.  He  might  be  sentenced  to  a  long 
period  of  imprisonment  and  suddenly  find  himself  ordered  to  the 
front  line,  and  then  back  into  prison,  and  then  perhaps  again  to 
the  front  line.  He  never  had  any  feeling  of  safety  from  danger  by 
reason  of  the  fact  that  he  had  been  sentenced  to  confinement,  anS 
the  result  was  that  they  found  after  the  men  were  ordered  to  the 
front  once  or  twice  that  they  were  perfectly  content  to  do  their 
duty,  and  almost  all  of  them  made  good  soldiers. 

Senator  Warren.  The  idea  was  that  if  they  felt  that  they  were  re- 
deemed they  would  suspend  the  sentence? 

Lieut.  Col.  RiGBY.  Yes. 

Senator  Warren.  Now,  right  there:  How  does  that  compare  with 
the  American  troops?  Was  there  any  such  percentage  or  any  such 
number  of  sentences  suspended? 

Lieut.  Col.  RiGBY.  No,  Senator.  I  think  I  can  give  you  the  total 
number  of  suspensions.  Of  course  it  was  much  smaller,  because 
we  were  just  barely  getting  into  it  in  a  way,  whereas  the  British 
had  an  army  of  four  or  five  million  men  for  the  whole  war. 
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Senator  Warren.  Had  we  the  same  or,  if  not  the  same,  something 
that  corresponded  with  that  procedure  ? 

Lieut  Col.  KiGBY.  We  could  not  suspend  and  then  order  back  to 
prison  and  then  suspend  again  and  so  bring  the  men  back  and  forth, 
as  they  could.  W®  ^^^  ^^^  have  the  "  cat  and  mouse  power,"  as  they 
call  it,  and  of  which  they  think  a  great  deal. 

Senator  Warben.  And  in  our  case,  if  it  was  desired  to  put  the  men 
back  into  service  and  expose  them  to  danger  at  the  front,  the  sen- 
tence would  be  carried  out  in  the  first  instance  ? 

Lieut.  Col.  RiGBY.  The  ^ntencemay  be  suspended  at  the  time  of 
its  approval ;  but  we  do  not  have  the  right  to  send  a  man  to  prison 
and  then  take  him  out  and  send  him  to  the  front,  and  then  to  send 
him  back  the  second  time,  and  play  with  him,  which  was  the  object 
of  the  British  suspended-sentence  act,  of  which  they  think  very 
highly. 

1  might  say  in  connection  with  the  figures  on  the  restoration  to 
duty  from  our  disciplinary  barracks  which  I  have  furnished,  that 
every  restoration  from  the  barracks,  as  I  am  informed — of  course  I 
am  only  speaking  now  from  information — with,  I  think,  one  ex- 
ception— represents  an  actual  shortening  of  the  term.  When  a  man 
is  allowed  to  serve  out  his  full  term,  of  course,  the  dishonorable  dis- 
eliarge  takes  effect  at  the  end  of  his  term,  and  he  goes  out  of  the 
sendee;  and  there  has  been  only  one  case  where  he  was  allowed  to 
serve  until  within  one  day  before  his  term  expired  and  was  then  re- 
stored to  the  colors.  In  one  case  they  let  him  come  back  into  the 
service  in  that  way,  without  being  disenarged. 

Senator  Chamberi.ain.  Where  a  man  is  restored  to  the  colors, 
there  is  no  provision  of  law  which  would  prevent  the  War  Depart- 
ment from  then  honorably  discharging  him  the  next  day,  is  there  ? 

Lieut.  Col.  Right.  Oh,  no,  sir;  but  it  would  be  an  honorable  dis- 
charge. 

S^ator  Warren.  Is  it  fair  for  us  to  assume  that  every  one  of 
these' men  who  have  gone  to  the  disciplinary  barracks  afterwards 
received  an  honorable  discharge? 

Lieut.  Col.  RiGBY.  You  are  speaking  of  men  restored  to  the  colors 
in  this  way.  That  depends  on  the  men,  when  they  come  back. 
There  is  this  "blue  ticket;"  and  under  the  139th  and  150th  Army 
Regulations,  if  he  is  an  undesirable  man,  there  is  a  way  of  letting 
him  go  without  dishonorable  or  honorable  discharge ;  simply  "  dis- 
charge." 

Senator  Warren.  He  will  not  be  fit  for  a  soldier,  but  that  does 
not  debar  him  from  getting  the  benefit  of  his  service  if  thei'e  is 
anything  accruing  to  him? 

Lieut,  Col.  RiGBY.  Not  at  all. 

Senator  Chamberlain.  If  a  man  is  sentenced  to  dishonorable  dis- 
charge from  the  Army  and  forfeits  his  pay,  that  carries  with  it 
deprivation  of  citizenship? 

Lieut.  Col.  RiGBT.  Yes. 

Senator  Chamberlain.  Now,  in  such  a  case,  if  a  man  is  restored 
to  the  colors  and  gives  a  good  account  of  himself,  and  then  he  is 
honorably  discharged  from  the  Army,  that  wipes  out  the  former 
conviction,  does  it? 

Lieut.  Col.  RiOBT.  Yes,  of  course,  Senator.  Or,  rather,  in  that 
<^se  the  sentence  of  dishonorable  discharge  never  takes  effect.    That 
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(8)  The  powers  conferred  by  this  section  shall  be  In  addition  to  and  not  In 
derogation  of  any  powers  as  to  the  mitigation,  remission,  commutation,  or  sus- 
pension of  sentences  conferred  by  the  Army  act,  and  a  superior  military  authority 
under  this  act  shall,  as  respects  soldiers  so  employed  as  aforesaid,  be  an  authority 
having  power  to  mitigate,  remit,  or  commute  sentences  of  penal  servitude  or 
Imprisonment  under  subsection  (2)  of  section  57  of  the  army  act. 

(9)  In  this  act  the  expression  "  superior  military  authority  "  means  the  oflScer 
commanding  in  chief  of  anji  force  employed  on  active  service  beyond  the  seas, 
or  any  general  officer  commanding  an  army  comprised  in  that  force ;  the  expres- 
sion "competent  military  authority"  means  a  superior  military  authority,  or 
any  general  or  other  officer  not  below  the  rank  of  field  officer  duly  authorized  by 
a  superior  military  authority. 

2.  This  act  may  be  cited  as  the  army  (suspension  of  sentences)  act,  1915,  and 
shall  be  construed  as  one  with  the  army  act. 

CHAPTEB    103,    AN    ACT   TO    AMEND   THE    ABMY     (SUSPENSION    OF    SENTENCES)     ACT, 

1915.     (JANUABY  27,  1916.) 

Be  it  enacted  by  the  King's  most  Excellent  Majcstpy  by  and  with  the  advice 
and  consent  of  th^i  Lords  SpitHttial  and  Temporal,  aitd  Commons,  in  this  pres- 
ent Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  (1)  The  army  council,  and  any  general  officer  whom  the  arniy  council  may 
appoint  for  the  purpose,  shall  be  a  superior  military  authority  within  the  mean- 
ing of  the  army  (suspension  of  sentences)  act,  1915. 

(2)  Subsection  (5)  of  section  1  of  that  act  shall  have  effect,  and  shall  be 
deemed  always  to  have  had  effect,  as  if  for  the  words  "  intervals  of  not  less 
than  three  months  "  there  were  substituted  the  words  "intervals  of  not  more 
than  three  months,"  nnd  subsection  (8)  as  if  for  the  words  "superior  au- 
thority "  there  were  substituted  the  words  "superior  military  authority." 

2.  This  act  may  be  cited  as  the  army  (suspension  of  sentences)  anfendment 
act,  1916,  and  the  army  (suspension  of  sentences)  act,  1915,  and  this  act  may 
be  cited  together  as  the  army  (su.^penslon  of  sentences)  acts,  1915  and  1916. 

Lieut.  Col.  RioBY.  Those  acts  were  drawn,  I  was  told,  by  Maj.  Gen. 
Childs,  and  he  says  in  his  statement,  which  is  already  in  evidence, 
that  by  the  operation  of  these  acts  between  30,000  and  40,000  men 
were  restored  to  the  colors  during  the  war. 

Senator  Warren.  That  was  before  the  armisticeT 

Lieut.  Col.  RiGBY.  Before  the  armistice;  yes,  sir.  They  were  very 
well  pleased  with  the  results  of  the  operation  of  this  act.  It  is  the 
act  of  1915  and  the  amendment  of  1916  which  they  call  the  "  cat  and 
mouse  acf  The  gist  of  that  plan  is  that  the  soldier  sentenced, 
perhaps  for  a  long  term  of  confinement,  has  no  certainty  that  he 
IS  thereby  getting  out  of  danger.  He  might  be  sentenced  to  a  long 
period  oi  imprisonment  and  suddenly  find  himself  ordered  to  the 
front  line,  and  then  back  into  prison,  and  then  perhaps  again  to 
the  front  line.  He  never  had  any  feeling  of  safety  from  danger  by 
reason  of  the  fact  that  he  had  been  sentenced  to  confinement,  and 
the  result  was  that  they  found  after  the  men  were  ordered  to  the 
front  once  or  twice  that  they  were  perfectly  content  to  do  their 
duty,  and  almost  all  of  them  made  good  soldiers. 

Senator  Warren.  The  idea  was  that  if  they  felt  that  they  were  re- 
deemed they  would  suspend  the  sentence? 

Lieut.  Col.  RiGBY.  Yes. 

Senator  Warren.  Now,  right  there:  How  does  that  compare  with 
the  American  troops?  Was  there  any  such  percentage  or  any  such 
number  of  sentences  suspended  ? 

Lieut.  Col.  RiGBY.  No,  Senator.  I  think  I  can  give  you  the  total 
number  of  suspensions.  Of  course  it  was  much  smaller,  because 
we  were  just  barely  getting  into  it  in  a  way,  whereas  the  British 
had  an  army  of  four  or  five  million  men  for  the  whole  war. 
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Senator  Warren.  Had  we  the  same  or,  if  not  the  same,  sometliing 
that  corresponded  with  that  procedure  ? 

Lieut  Col.  KiGBY.  We  could  not  suspend  and  then  order  back  to 
prison  and  then  suspend  again  and  so  bring  the  men  back  and  forth, 
as  they  could.  We  did  not  have  the  "  cat  and  mouse  power,"  as  they 
call  it,  and  of  which  they  think  a  great  deal. 

Senator  Warren.  And  in  our  case,  if  it  was  desired  to  put  the  men 
back  into  service  and  expose  them  to  danger  at  the  front,  the  sen- 
tence would  be  carried  out  in  the  first  instance? 

Lieut.  Col.  RiGBY.  The  ^ntencemay  be  suspended  at  the  time  of 
its  approval ;  but  we  do  not  have  the  right  to  send  a  man  to  prison 
and  then  take  him  out  and  send  him  to  the  front,  and  then  to  send 
him  back  the  second  time,  and  play  with  him,  which  was  the  object 
of  the  British  suspended-sentence  act,  of  which  they  think  very 
highly. 

1  might  say  in  connection  with  the  fibres  on  the  restoration  to 
duty  from  our  disciplinary  barracks  which  I  have  furnished,  that 
every  restoration  from  the  barracks,  as  I  am  informed — of  course  I 
am  only  speaking  now  from  information — with,  I  think,  one  ex- 
ception— represents  an  actual  shortening  of  the  term.  When  a  man 
is  allowed  to  serve  out  his  full  term,  of  course,  the  dishonorable  dis- 
charge takes  effect  at  the  end  of  his  term,  and  he  goes  out  of  the 
sendee;  and  there  has  been  only  one  case  where  he  was  allowed  to 
serve  until  within  one  day  before  his  term  expired  and  was  then  re- 
stored to  the  colors.  In  one  case  they  let  him  come  back  into  the 
service  in  that  way,  without  being  disenarged. 

Senator  Chamberlain.  Where  a  man  is  restored  to  the  colors, 
there  is  no  provision  of  law  which  would  prevent  the  War  Depart- 
ment from  tnen  honorably  discharging  him  the  next  day,  is  there? 

Lieut.  Col.  RiGBY.  Oh,  no,  sir;  but  it  would  be  an  honorable  dis- 
charge. 

S^ator  Warren.  Is  it  fair  for  us  to  assume  that  every  one  of 
these' men  who  have  gone  to  the  disciplinary  barracks  afterwards 
received  an  honorable  discharge? 

Lieut.  Col.  RiGBT.  You  are  speaking  of  men  restored  to  the  colors 
in  this  way.  That  depends  on  the  men,  when  they  come  back. 
There  is  this  "blue  ticket;"  and  under  the  139th  and  150th  Army 
Regulations,  if  he  is  an  undesirable  man,  there  is  a  way  of  letting 
him  go  without  dishonorable  or  honorable  discharge ;  simply  "  dis- 
charge." 

Senator  Warren.  He  will  not  be  fit  for  a  soldier,  but  that  does 
not  debar  him  from  getting  the  benefit  of  his  service  if  thei*e  is 
anything  accruing  to  him? 

Lieut.  Col.  RiGBY.  Not  at  all. 

Senator  Chamberlain.  If  a  man  is  sentenced  to  dishonorable  dis- 
charge from  the  Army  and  forfeits  his  pay,  that  carries  with  it 
deprivation  of  citizenship? 

Lieut.  Col.  RiGBT.  Yes. 

Senator  Chamberlain.  Now,  in  such  a  case,  if  a  man  is  restored 
to  the  colors  and  gives  a  good  account  of  himself,  and  then  he  is 
honorably  discharged  from  the  Army,  that  wipes  out  the  former 
conviction,  does  it? 

Lieut  Col.  RiOBY.  Yes,  of  course,  Senator.  Or,  rather,  in  that 
<iase  the  sentence  of  dishonorable  discharge  never  takes  effect.    That 
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is  the  value  of  the  suspension  of  the  dishonorable  discharge.  With 
the  suspended  sentence  there  is  the  oi)portunity  for  the  man  if  he 
makes  ^ood  to  get  back  into  the  service  and  simply  wipe  the  dis* 
honoraole  discharge  out.    It  never  does  take  effect. 

Senator  Ciiamberl.ain.  Suppose  the  sentence  is  dishonorable  dis- 
charge from  the  Army,  and  forfeiture  of  pay  for  a  certain  len^h  of 
time,  and  imprisonment  in  the  penitentiary  for  a  given  number  of 
years.  Now,  in  that  event,  while  the  man  is  restored  to  the  colors 
and  makes  good,  do  you  mean  to.  say  that  that  wipes  out  the  dis- 
honorable discharge. 

Lieut.  Col.  RioBY.  Of  course.  Senator,  you  are  putting  a  case  that 
is  not  likely  to  happen;  that  is,  his  restoration  to  the  colors  from 
the  penitentiary.  Almost  invariably  when  a  man  is  sentenced  to 
the  penitentiary,  the  sentence  of  dishonorable  discharge  is  not  sus- 
pended, but  is  executed,  so  that  when  he  gets  through  his  service  in 
the  penitentiary  he  is  out  of  the  Army. 

Senator  Chamberiain.  Suppose  before  his  time  of  imprisonment 
expires  he  is  given  permission  to  restore  himself.  Is  it  ever  done? 
Do  they  ever  say  to  a  man  in  the  penitentiary,  "  I  will  release  you 
to  the  colors ;  you  niay  reenlist  ^  ? 

Lieut  Col.  KiGBT.  They  do  sometimes  transfer  men  in  the  peni- 
tentiary to  the  disciplinary  barracks  if  they  think  they  are  worthv 
of  it  for  any  reason,  and  then  give  them  the  opportunity  to  get  back 
from  the  disciplinary  barracks. 

Senator  Chamberlain.  Does  that  wipe  out  the  sentence  of  dis- 
honorable discharge? 

Lieut.  Col.  RiGBY.  Where  there  has  been  an  executed  sentence  of 
dishcmorable  discharge,  where  it  was  not  suspended  in  the  first  place ; 
no,  it  does  not,  as  I  understand  it;  but  the  man  is  given  an  opportunity 
to  reenlist.  The  sentence  that  is  absolutely  wiped  out  is  the  sus- 
pended sentence,  and  almost  all  of  the  men  who  are  sent  to  the  dis- 
ciplinary barracks  are  sent  imder  a  suspended  sentence  of  dishonor- 
able discharge.  So  that  if  they  are  restored,  the  sentence  of  dis- 
honorable discharge  never  takes  effect.  As  I  remember,  last  year» 
the  latter  part  of  the  year,  it  was  running  something  like  65  per  cent 
of  all  the  dishonorable  discharges  were  suspended,  including  in  the 
total  the  penitentiary  cases.  Of  course,  in  the  case  of  a  man  who  is 
sent  to  the  penitentiary  for  a  civil  crime,  like  a  crime  against  nature, 
or  burglary,  or  something  of  that  sort,  the  ordinary  criminal  that  is 
sent  to  the  penitentiary,  that  sentence  is  not  very  often  suspended. 
Those  men  are  not  desirable  for  the  Army ;  and  the  plan  is,  after  they 
have  served  their  sentence,  to  let  them  go. 

Senator  Chamberlain.  Could  you  put  in  the  record,  without  too 
much  trouble,  the  number  of  men  who  are  now  serving  in  prison 
and  where? 

Lieut.  Col.  RiGBY.  Yes;  I  could  do  that,  and  I  could,  if  desired, 
elaborate  that  and  show  the  number  in  at  the  beginning  of  the  war, 
and  the  number  received,  and  the  number  discharged,  and  the  number 
now  in  prison,  if  that  is  desired. 

Senator  Chamberlain.  With  the  terms  of  sentence? 

Lieut.  Col.  RiGBY.  I  think  with  the  terms  of  sentence — ^well,  to  put 
in  all  the  terms  of  sentence  would  make  an  enormously  big  set  of 
figures. 
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Senator  Chamberlain.  I  would  like  to  know  the  main  facts. 

Lieut.  Col.  RiGBY.  Of  course  we  could  give  the  average  term  of 
^ntence  and  divide  that  up  among  different  offenses  and  not  make 
tco  long  a  table. 

Senator  Warren.  Well,  I  should  say  elaborate  as  much  as  you  can 
without  making  it  so  long  that  we  shall  not  even  read  it. 

Lieut.  Col.  RioBY.  I  will  be  glad  to  do  that.  I  will  consult  with 
Col.  Dinsmore  and  get  the  authority  of  Gen.  Kreger  to  put  it  all  in. 
The  number  in  confinement  at  the  beginning  of  the  war,  or  rather, 
to  be  exact,  on  April  1,  1917,  in  the  various  institutions,  disciplinary 
barracks,  and  penitentiaries,  and  the  number  so  in  confinement  on 
August  30,  1919,  are  shown  in  this  table : 


Disciplinary  barracks. 

Penitentiaries. 

Fort 
'  eaveo- 
worth. 

Fort 
Jay. 

Alca- 
traz. 

Fort 
Doug- 
las. 

ToUl. 

T.caven- 
worth. 

Atlanta. 

McNeil 
Island. 

Total. 

In  con^nement  on 
Apr.  1, 1917    

1,368 
1,882 

280 
1,087 

452 
660 

2,100 
3,728 

212 
676 

212 

lo  <^n  nement  on 
Aui.30,1919 

119 

128 

61 

8A5 

The  British  restored  from  their  detention  barracks  during  the 
war  54,000  men,  roughly. 

Senator  Chamberlain.  Many  of  them  died  in  battle? 

Lieut.  Col.  RiGBY.  Undoubtedly  many  of  them  died  in  battle. 
They  found  their  system  working  very  successfully.  They  are 
really  very  proud  of  it. 

Xow  as  to  the  punishment,  just  a  word  as  to  the  plan  adopted 
in  Senate  bill  64.  The  theory  of  the  whole  scheme  of  punishment 
in  the  bill  seems  to  be  to  put  definite  maximum  sentences  in  terms 
of  confinement  for  offenses,  which  is  a  radical  change  from  the  pres- 
^lit  plan,  which  leaves  the  quantum  of  the  sentence  to  the  judgment 
of  the  court-nnartial,  with  few  exceptions. 

That  is  different  also  from  the  British  plan;  and  it  comes  from 
tlie  theory  that,  as  I  understand  it,  the  punishment  should  be  ad- 
judged, having  in  view  simply  the  indiviaual  man,  and  his  individ- 
ual sentence,  and  not  with  reference,  or  much  reference,  to  the  cir- 
cumstances of  the  Army,  the  purposes  of  discipline ;  and  is  part  of 
a  theory  that  as  I  understand  it  is  expressed  sometimes  that  the 
courts  ought  not  in  any  sense  to  be  agencies  of  discipline.  I  think 
possibly  it  is  easy  to  get  confused  somewhat  in  the  use  of  the  word 
"discipline,"  and  the  term  "agencies  of  discipline."  It  seems  to 
me  tliat  there  are  two  aspects  or  the  judgment  of  the  court-martial, 
and  really  of  every  court.  In  the  first  place,  the  determination 
whether  or  not  a  man  is  guilty  is  purely  judicial.  One  ought  never 
to  be  willing  to  sacrifice  the  question  of  guilt  or  innocence  to  any 
question  of  expediency  or  the  needs  of  discipline  in  the  Army,  and 
I  do  not  understand  that  anyone  desires  to  do  so.  But  when  a  man 
has  been  found  guilty^  then  a  guilty  num  has  no  vested  interest  in 
the  quantum  of  punishment  that  shall  be  adjudged  to  him;  and  the 
quantum  of  punishment  is  the  thing  in  which  *the  commander  of 
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the  Army  is  directly  and  vitally  interested  for  disciplinary  purposes. 
And  that  is  really  not  so  different  in  substance  from  the  adminis- 
tration of  justice  in  the  civil  courts;  because  I  know,  in  Iowa,  in 
the  time  of  my  grandfather's  first  settlement  there,  back  in  the 
thirties,  they  used  to  hang  a  man  who  would  steal  a  horse. 

Now,  it  does  seem  to  me  that  that  is  a  rather  vital  consideration 
in  fixing  the  punishment.  The  man  who  stole  a  horse,  a  horr^e 
thief,  in  Iowa,  in  1836,  or  in  Wyoming  and  other  places  later  than 
that,  was  not,  perhaps  morally — looking  at  the  act  simplv  by  itself— 
any  more  guilty  than  the  man  who  steals  a  horse  in  Iowa  to-day. 
But  a  man  who  stole  a  horse  in  Iowa  to-day  would  not  be  hanged 
for  the  act.  In  other  words,  the  object  of  punishment  in  civilian 
life,  as  well  as  in  the  Army,  is  primarily  to  deter  others;  rather 
than  as  vengeance  for  the  act  that  is  done,  and  the  court  necessarily, 
and  the  Army  commanders  in  the  Army,  in  determining  the 
quantum  of  the  punishment,  can  not  look  inside  a  man's  mind  and 
absolutely  find  out  just  how  guilty  he  was  or  just  what  his  motives 
were,  but  must  fix  the  punishment  in  relation  to  the  surrounding 
circumstances.  Now,  the  act,  for  instance,  of  going  absent  without 
leave,  looked  at  solely  from  the  standpoint  of  the  man,  is  no  more 
serious  in  one  division  of  the  Army  than  another;  maybe  no  more 
wrong  near  the  front  than  in  a  place  3,000  or  4,000  miles  away  from 
the  front.  But  its  effect  upon  the  discipline  of  the  Army,  w^hich 
is  just  another  way  of  saying  its  effect  upon  the  citizenship  of  the 
Nation,  is  very  different;  depending  on  the  circumstances,  or  the 
morale  of  the  other  men  in  that  division,  and  on  other  things  which 
no  one  else  can  judge  nearly  as  well  as  the  commander  who  is 
charged  with  the  responsibility  of  maintaining  the  discipline  in  the 
division  and  of  making  that  division  an  effective  fighting  machine. 
He  knows  better  than  any  one  else  possibly  can  know — and  the  mili- 
tary men  and  officers  under  him  know,  as  no  outsider  can  know — 
the  men  who  have  the  responsibility  on  them — ^how  serious  that  act 
is,  judged  imder  the  circumstances  at  the  time.  And  for  that  rea- 
son, there  being  in  the  man  who  has  once  been  found  guilty,  no 
vested  right,  it  seems  to  me,  in  a  particular  punishment,  it  is  right, 
as  well  as  necessary  for  the  purposes  of  the  Army,  to  leave  the  de- 
termination of  the  quantum  of  the  punishment  in  the  hands  of  the 
officer  responsible  for  making  a  success  of  the  organization;  and 
we  ought  not,  as  it  seems  to  me — at  any  rate  it  would  be  an  experi- 
ment which  has  never  been  tried  so  far  as  I  know  in  any  other 
Army — to  take  that  determination  of  the  weight  and  severity  of  the 
punishment  out  of  the  hands  of  the  military  commanders  responsible 
Tor  the  success  of  the  outfit,  and  put  it  in  the  hands  of  civilian  law- 
yers, or  a  man  like  the  proposed  judge  advocate,  who  is  really  a 
civilian,  although  temporarily  clothed  with  a  uniform. 

Senator  Warren.  Right  on  that  point,  are  those  the  maximum 
that  are  named  in  the  proposed  measure — ^what  is  their  weight?  Are 
they  very  extreme,  providing  that  in  all  trials  under  them  the  accused 
should  be  given  the  limit,  or  are  they  too  moderate  for  some  cases 
that  might  arise? 

Lieut.  Col.  RioBY.  Senator,  it  seems  to  me  that  they  vary. 

Senator  W arrets  What  is  the  general  trend  of  them? 

Lieut.  Col.  RiGBY.  The  general  trend  of  them,  it  seems  to  me, 
would  be  to  unduly  reduce  the  possible  sentence  that  might  be  ad- 
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judged  under  extreme  circumstances.  On  the  other  hand,  it  might 
tend  to  ciause  an  undue  severity  of  sentence  under  ordinary  circum- 
stances; because,  for  instance,  where  you  provide  a  maximum  pun- 
ishment, fix,  I  think  it  is,  six  months  for  striking  an  officer,  as  pro- 
vided in  one  article  here,  manifestly,  it  seems  to  me  under  many 
circumstances  that  is  unduly  lenient  to  say  the  least.  On  the  other 
hand,  circumstances  might  arise  off  duty,  away  from  the  front 

Senator  Warren.  A  man  might  get  a  drink  or  two  in  him  ? 

Lieut.  Col.  Right.  Precisely,  where  the  court  ought  not  to  have 
held  up  to  it  the  suggestion  of  six  months  in  the  statute — the  idea  that 
the  six^  months  ought  to  be  given.  I  fear  that  if  you  put  down  those 
limits  in  the  statutes  it  would  tend  to  a  kind  of  rigidity,  and  that  the 
court  in  every  case  would  tend  to  give  that  sentence. 

Senator  Warren.  We  are  to  imderstand,  then,  from  that,  that 
you  fear  that  in  many  cases  it  would  be  too  severe,  I  assume  with 
officers  not  experienced,  and  so  forth,  while  in  other  cases  you  fear 
it  would  not  be  severe  enough.  What  would  be  the  proportion? 
About  even?     Or  would  the  less  extreme  predominate? 

Lieut-  Col.  Right.  That  would  be  hard  to  estimate,  depending  on 
whether  we  were  at  war  or  whether  it  was  in  time  of  peace. 

Senator  Warren.  In  view  of  what  has  happened? 

Lieut.  Col.  EiGBY.  It  would  seem  as  thougn  this  act  had  been  in 
force  during  the  past  two  years,  it  would  have  tended  in  many  cases, 
where  the  troops  were  in  training,  to  too  severe  sentences.  On  the 
other  hand,  with  the  troops  actually  on  the  battle  front,  it  might  be  a 
handicap  to  the  giving  of  a  sentence  that  would  really  deter  a  man 
from  committing  an  offense  for  the  mere  purpose  of  getting  out  of 
danger. 

Senator  Warren.  Perhaps  I  have  misread  the  testimony,  but  the 
testimony  of  those  who  have  been  at  the  front  has  seemed  to  indi- 
cate  fully  as  much  leniency,  perhaps  more,  except  in  those  special 
cases,  than  what  the  testimony  shows  as  to  the  trials  here.  In  fact^ 
I  think  that  the  trials  here,  as  I  have  read  the  testimony,  taking 
into  consideration  the  distance  and  the  fact  that  one  was  at  the  front 
and  the  other  in  training,  have  been  more  severe  at  this  end  of  the 
line. 

Lieut.  Col.  RiGBY.  I  think  that  is  true.  But  it  is  at  the  fronts 
Senator,  that  the  need  must  always  be  to  apply  in  cases  of  necessity 
the  severe  deterrent,  and  it  would  be  at  the.  front,  I  would  fear, 
that  a  comparatively  low  maximum  would  operate  most  injuriously 
by  handicapping  and  preventing  the  deterrent  effect  of  the  few 
heavy  sentences  being  given. 

Senator  Chamberlain.  Colonel,  could  the  British  system  be  woven 
into  our  Articles  of  War,  with  their  suspended  sentence  system,  with- 
out much  dislocation  of  our  Articles  of  W*^' 

Lieut.  Col.  RiGBT.  I  see  no  reason  why  it  could  not  be,  Senator. 

Senator  Chamberij\in.  You  know,  the  British  system  that  you 
have  talked  of,  as  it  is  described  in  your  testimony,  appeals  largely  to 
me. 

Senator  Warren.  It  does  to  me;  even  this  cat  and  mouse  business^ 

Senator  Chamberlain.  Yes.  Would  it  be  much  trouble  for  you  to 
formulate  the  British  system,  of  the  judge  advocate  general  and  the 
judge  advocates  under  the  British  system,  giving  their  suspended  sen- 
tence system,  and  present  it  to  the  conunittee? 
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Lieut.  CoL  Rigbt.  I  would  be  very  glad  to  do  that,  Senator. 

Senator  Chamberlain.  The  judge  advocate  there  is  a  civilian? 

Lieut.  Col.  Rigbt.  Yes. 

Senator  Chamberi^in.  While  he  has  not  the  jurisdiction  to  re- 
view appeals  and  to  reverse  or  to  modify  them  under  the  system 
there,  his  opinions  are  pretty  generally  followed,  and  it  does  not 
interfere  with  the  discipline  in  the  army.  The  commanding  officer 
in  the  British  army  still  has  the  power  of  command.  Why  could 
not  tiiat  system  of  appointing  judge  advocates  be  adopted  in  this 
country,  and  their  functions  over  there  as  the  adviser  of  the  court 
be  made  i^art  of  our  law  here  i 

Lieut.  Col.  RiGBY.  The  only  real  difference,  as  I  understand  it.  W- 
tween  their  system  and  ours  is  the  fact  that  their  judge  advocate 
general  is  a  civilian.  The  court-martial  officei's,  as  they  call  them, 
could  be  introduced  here  just  as  they  were  there,  merely  by  general 
order.  You  see  they  introduced  it  simply  by  a  war-office  ordei*, 
which  corresponds  to  a  general  order,  in  1916.  There  is  no  reason 
-why  we  could  not  do  the  same  thing. 

Senator  Chamberlain.  The  great  trouble  about  leaving  it  to  an 
order  is  the  fact  that  incoming  judge  advocates,  whei*e  the  office  is 
not  a  permanent  one,  show  a  disposition  to  change  it  all  the  time, 
so  that  while  one  judge  advocate  general  might  approve  of  a  cer- 
tain order,  another  comes  in  and  changes  it.  But  where  it  is  crystal- 
lized into  a  statute,  that  is  not  possible. 

Lieut.  Col.  Rigbt.  It  is  true  Uiat  in  order  to  increase  the  personnel 
of  the  Judge  Advocate  General's  department,  that  must  be  by  statute. 

Senator  Chamberlain.  You  know  there  is  a  general  feeling  among 
enlisted  men  with  whom  I  have  come  in  contact  that  justice  has  not 
been  squarely^  administered ;  that  there  is  too  much  of  the  military  in 
it.  If  that  impression  could  be  removed  by  introducing  into  the 
system  something  of  the  civilian  kind,  you  would  better  the  morale 
of  the  Armv  by  making  them  feel  that  there  is  not  that  strict  mili- 
tary method  of  enforcing  the  law. 

Lieut.  Col.  Rigbt.  I  do  think  that  something — for  instance,  the 
British,  instead  of  using  a  hard-and-fast  plan  of  punishment  fixed  by 
statute,  had  a  standing  order,  one  of  the  Rules  of  Procedure,  which 
was  simply  a  cautionary  order  cautioning  the  commanding  generals 
that,  while  the  court-martial  has  power  to  award  a  sentence  within 
its  discretion,  yet  ordinarily,  and  unless  there  is  some  special 
reason  seeming  to  require  a  heavier  sentence,  that  the  sentence  ought 
not  to  exceed  so  and  so ;  and  then  follow  provisions  like  we  have  in 
our  Executive  order  for  use  in  time  of  peace.  That  stands  always 
w^ith  them. 

Senator  Warren.  I  was  going  to  ask  if  they  changed  it  fi'om  time 
_to  time  ? 

LieTit.  Col.  RiGBY.  They  do  from  time  to  time,  but  it  is  always  in 
effect,  and  it  is  always  cautionary ;  so  that  if  an  emergency  arises  the 
commanding  general  does  have  the  power  to  approve  a  heavier  sen- 
tence under  special  circumstances;  and  I  have  thought,  I  see  no  iva- 
son  why,  if  our  foily-fifth  article  of  war  was  simply  amended  l)y 
omitting  the  words  "in  time  of  peace,"  the  President  could  not,  by 
an  Executive  order,  which  he  might  change  from  time  to  time,  pro- 
vide, not  nee  essarily  the  same  uniform  maximum  punislmients  to  be 
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inflicted  everywhere  always-^for  instance,  there  could  have  l)een 
<luriiig  the  past  year,  so  far  as  I  can  see,  a  standing  order  effective 
within  the  United  States,  and  another  standing  order  effective  with 
the  Expeditionary  Forces  in  France,  and  if  necessary  or  advisable, 
still  a  different  order  for  the  Expeditionary  Forces  in  Siberia,  and 
those  could  be  molded  so  as  to  fit  the  circumstances  in  ea^  h  army, 
and  as  they  changed  from  time  to  time ;  so  as  lo  prevent  unduly 
severe  sentences,,  while  at  the  same  time  allowing  the  necessary  lati- 
tude in  emergent  circumstances. 

Senator  Chamberlain.  I  would  like.  Colonel,  to  have  you  prepare 
a  bill,  embodying  our  old  articles  of  war  in  it,  and  as  a  pai^  of 
it  a  system  like  the  British  system  so  far  as  the  Judge  Advocate 
(jeneral  is  concerned  and  the  judge  advocates  in  the  Army,  making 
the  Judge  Advocate  Gheneral  a  civilian  and  the  judge  advocates  with 
the  field  corps,  and  having  practically  the  same  powers  as  the  British 
officers.  Secondly,  I  would  like  to  have  a  bill  prepared  embodying 
our  articles  of  war  with  such  amendments  as  you  have  in  mind  all 
along  the  line,  but  providing  for  an  appellate  tribunal  here,  with 
one  or  more  civilians  on  it,  the  court  to  consist  of  three  or  five,  and  if 
of  five,  then  with  two  civilians  on  it,  so  that  that  appellate  tribunal 
would  have  the  power  to  revise  and  to  reverse  or  to  modify  or  to  set 
aside  the  sentence  of  the  court-martial.  With  those  two  measures 
before  us,  I  think  that  our  committee  will  be  aided  very  much  in 
thrashing  out  a  modification  of  the  articles  to  some  extent. 

Lieut  Col.  KiGBT.  I  will  be  very  glad  to  prepare  them  for  you. 
Senator.  -- 

Continuing  what  I  was  saying  as  to  the  fixed  punishment,  just  as 
an  illustration,  I  want  to  call  the  committee's  attention  to  a  pro- 
vision of  article  67  of  S^iate  bill  64,  providing  that  as  to  cfuarrels, 
affrays,  and  disorders — giving  the  power  which  is  substantially  the 
same  as  that  given  by  the  corresponding  article  of  the  present 
Articles  of  War — 68  is  the  present  article — ^the  power  to  any  officer 
to  part  and  quell  quarrels,  frays,  and  disorders,  and  providing  pun- 
ishment for  anyone  who  "  refuses  to  obey  such  officer  or  nonconmiis- 
sioned  officer^  or  draws  a  weapon  upon  or  otherwise  threatens  or  does 
violence  to  him." 

The  present  article  of  war  provides  that  such  a  person  shall  be 
punished  as  a  court-martial  may*  direct.  The  proposed  article  67 
provides  that  such  person  shall  be  pimished  by  connnement  for  not 
more  than  one  year.  To  take  an  extreme  case  of  what  might  happen 
imder  that,  a  soldier  at  the  front  might  draw  a  weapon  on  Gen. 
Pershing,  or  might  do  violence  to  Gen.  Pershing,  and  could  only 
be  punished  by  confinement  for  not  more  than  one  year.  That  does, 
to  my  mind,  iflustrate  what  I  mean,  as  to  the  danger  of  fixed  punish- 
ments in  all  cases  of  these  military  offenses. 

I  have  this  suggestion  that  T  want  to  bring  to  the  attention  of  the 
committee.  Of  course,  the  matter  of  punishment  and  the  length  of 
confinement,  where  confinement  is  used,  and  as  to  the  character  of 
the  punishment  to  be  given  in  war,  in  emergencies,  is  a  problem  in 
other  armies  as  well  as  in  our  own.  The  great  danger,  the  great 
trouble,  is  that  there  are  men  in  time  of  stress,  and,  particularly, 
if  for  any  reason  the  morale  of  the  organization  has  wesikened,  there 
«re  quite  a  good  many  men  who  will  inflict  wounds  on  themselves 
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for  the  purpose  of  getting  confined  in  prison  and  getting  away  from 
danger  at  the  front;  who  will  go  absent  without  leave;  who  will 
commit  other  offenses,  for  the  purposes  of  getting  safety.  We,  dur- 
ing this  war,  were  compeDed  to  meet  those  cases  by  long  terms  of 
imprisonment.  The  lonj^  term  of  imprisonment  gets  to  the  point 
where  it  rather  loses  enect  sometimes.  There  is  a  point  beyond 
which  you  really  do  not  add  any  deterrent  effect  by  piling  on  further 
years  to  the  nominal  term  of  imprisonment.  For  practical  purposes, 
I  do  not  believe  a  40-year  term  means  any  more  than  a  10-year 
term. 

Senator  Warren.  It  is  simply  absurd. 

Lieut.  Col.  RioBT.  It  is  simply  absurd.  If  anybody  stops  to  think 
of  it,  he  knows  that  it  will  not  be  carried  out.  The  Britisn  have  met 
that  problem  to  some  extent  by  their  plan  of  what  they  call  field 
punishment  No.  1,  which  they  substituted  in  1881  for  the  old  plan  of 
flogging;  which  is  to  tie  a  man  up  an  hour  a  day  to  a  fixed  object,  and 
in  a  public  place  more  or  less,  where  it  is  not  onlv  mighty  unpleasant, 
but  exposes  him  to  contempt  of  his  fellov^  sol(iiers.    Of  course  our 

Eeople  would  not,  we  all  Imow,  stand  for  that  kind  of  punishment 
eing  introduced.  But  it  is  interesting  in  a  way,  because  the  ques- 
tion as  to  that  beinff  an  inhuman  punishment,  and  the  need  of  it 
has  been  raised  in  the  British  Army,  and  you  will  find  attached  to 
the  statement  of  Gen.  Childs,  which  I  put  in  evidence,  copies  of 
letters  from  Field  Marshal  Haig.  and  from  Gen.  AUenby.  and  from 
all  of  the  other  comm-inders  in  c  nief  of  the  British  Army  throughout 
the  world,  on  that  subject,  in  answer  to  a  circular  letter  which  went 
out  from  the  war  office  on  the  18th  of  last  April  as  the  result  of  an 
inquiry  in  Parliament. 

Senator  Warren.  I  was  going  to  ask  whether  that  was  considered 
desirable  or  not,  but  I  presume  you  will  get  at  it  there? 

Lieut.  Col.  RiGBT.  It  is  all  very  fully  discussed. 

I  desire  particularly  to  call  attention  to  the  suggestion  of  Gen. 
Shaw,  the  commander  in  chief  in  Ireland,  who  in  one  paragraph  of 
his  letter — thf^  whole  letter  is  interesting — says  this,  speaking  of  the 
punishment  No.  1 : 

It  Is  not  clear  that  any  substitute  is  really  necessary  and  it  Is  very  difficult 
t^puirgest  one  for  what  is  after  all  only  a  portion  of  field  punishment  No.  1- 

The  main  consideration  is  that  any  form  of  field  punishment  should  be> 
equal  in  its  incidence,  and  that  the  delinquent  should  not  escape  the  risks 
suffered  by  his  comrades  by  reason  of  his  bad  behavior.  Tn  a  larjre  Army, 
such  as  the  British  Army  in  France,  it  was  found  in  practice  very  difficult 
to  secure  these  conditions. 

The  only  method  of  doing  so  was  to  send  men  behind  the  line  and  therefore 
out  of  immediate  danger.  Consequently  many  men  preferred  to  do  severe- 
field  punishment  well  behind  the  line,  than  to  run  the  risks  attendant  on  the 
so-called  period  of  "  rest "  in  close  support  of  the  trench  line,  where  long  and 
arduous  night  working  parties  under  fire,  caused  the  soldier  to  prefer  hi^ 
tour  of  duties  in  the  trenches  to  that  of  his  short  tour  of  "  rest." 

I  think  a  solution  micht  be  found  in  the  formation  of  penal  companies  or 
battalions,  to  which  all  men  with  sentences  of  14  days  field  punishment  or 
upward  would  be  sent. 

These  penal  units  could  be  used  for  working  parties  in  the  dangerous  zone* 
and  moreover,  could  be  given  a  special  diet  without  luxuries  of  any  descrliK 
tlon.    As  long  as  a  man  remains  with  his  uit,  a  special  diet  is  impracticable. 

I  consider  that  if  a  penal  company  formed  part  of  each  division,  it  would  be 
possible  to  adopt  the  system  for  any  form  of  warfare. 

Senator  Warren.  It  would  make  a  lot  of  trouble,  handled  that 
way. 
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Lieut.  CSol.  RiOBT.  It  would,  and  the  question  would  be  whether 
it  could  be  worked. 

Senator  Chamberlain.  Why  could  it  not  be  worked  by  accepting 
the  advantages  mentioned? 

Lieut.  Col.  RioBT.  Of  course,  it  is  an  old,  old  plan  simply  to  order 
the  men  to  the  front  without  trial,  and  our  commanders  used  that 
this  last  year.  I  believe  Gen.  O'Ryan  testified  to  his  use  of  it  and 
its  effectiveness.  The  difficulty  with  it  in  so  many  cases  seems  to  be 
that— well,  the  Germans  tried  it,  for  instance,  last  fall;  and  the 
spirit  of  their  army,  the  morale  of  the  army,  was  injured  by  mixing 
up  those  men  with  good  soldiers  right  in  the  regular  organizations. 
One  of  the  things  stated,  for  instance,  is  that  the  sailors  from  Kiel 
sent  to  the  front  infected  many  of  their  organizations  with  Bol- 
shevism. And  then  it  is  a  nuisance  to  have  along  with  your  organi- 
zation those  men  who  ought  to  be  punished. 

In  Belfflum,  there  has  been  the  suggestion — and  you  will  find  it  in 
Maj.  Wells's  report  elaborately  worked  out  by  Maj.  Van  Ackere, 
Auditeur  Militaire,  and  with  the  approval  of  the  Belgian  authori- 
ties— of  a  plan  rather  elaborately  to  form  separate  penal  battalions. 
So  that  if  the  men  are  sentenced  to  those  battalions,  or  if  sentenced  to 
confinement,  the  commanding  general  would  have  the  ri^ht  to  take 
the  men  &om  confinement  and  to  put  them  in  that  penal  battalion, 
which  would  be  given  the  most  disagreeable  and  dan^rous  work; 
and  then  with  the  opportunity,  if  a  man  made  good  in  the  penal  bat- 
talion, to  have  his  sentence  entirely  wiped  out.  Thev  planned  three 
ways  for  him  to  make  good  in  the  penal  battalion :  He  could  distin- 
guish himself  by  ttceptional  ^Uantry,  which  would  ordinarily  give 
him  the  croix  de  guerre,  and  mat  would  of  itself  wipe  out  the  record 
of  a  sentence.  They  had  a  plan  of  writing  across  it  in  red  ink 
"redeemed  by  gallantry." 

Senator  (Jhamberlain.  Many  of  those  men  who  commit  these 
petty  crimes  are  the  bravest  men  in  the  Army. 

Lieut.  Col.  Rioby.  Precisely.  Then  they  would  also  allow  him 
to  serve  for  a  time,  I  think  for  four  months,  in  the  penal  battalion, 
and  if  he  did  his  duty  regularly  and  bravely,  they,  would  restore 
him  to  his  place  in  the  re^lar  outfit,  and  wipe  out  the  effect  of  his 
sentence.  Or  if  he  was  Inlled  in  the  penal  battalion  in  the  course 
of  his  duty,  that  would  wipe  out  the  sentence  so  that  there  would 
be  no  dishonorable  record  against  him  for  his  family.  On  the  other 
hand,  if  in  the  penal. battalion  a  man  committed  an  offense,  then 
it  was  a  very  short  shrift  for  him,  usually  a  sentence  of  death.  That 
same  plan  was  to  some  extent  in  force  in  the  French  Army  by  a 
provision  providing  for  penal  battalions  which  was  introduced  into 
the  French  system,  but  1  was  not  able  to  get  very  much  informa- 
tion as  to  how  it  worked.  But  the  same  problem,  you  see,  has  been 
meeting  all  of  the  armies,  to  find  something  that  would  be  effective, 
would  not  take  man-power  away  from  the  army,  and  that  would 
not  give  a  man  an  opportunity  Dy  committing  an  offense  to  go  to 
prison  and  thereby  to  safety. 

Senator  Chamberlain.  Did  we  not  amend  the  articles  last  year 
so  as  to  reach  that?  Did  we  not  provide  in  some  way,  did  we  not 
place  a  power  in  the  commanding  general  over  there,  to  utilize  these 
men) 
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Lieut  CoL  Riobt.  By  the  amendment  of  the  50th  Article  of  War 
you  provided  a  broader  power  to  commute  sentences,  and  by  amend- 
ments to  the  fifty-second  and  fifty*third  articles  of  war  extended  the 
power  to  suspend  sentences. 

Senator  Chamberlaik.  That  was  the  purpose  of  it,  really,  to  en- 
able him  to  handle  those  men  and  not  lose  them  from  the  firing  line. 

Lieut.  Col.  KiGBT.  The  vital  difference  between  that  and  the  sug- 
gestion made  here  is  that  this  would  keep  the  men  under  sentence 
and  in  separate  battalions  where  they  would  be  recognized  as  men 
undergoing  a  sentence,  where  they  could  not,  in  case  of  a  hard  situa- 
tion, infect  other  men  by  their  grievances.  I  only  call  your  attention 
to  it  as  a  matter  that  has  come  up  and  has  been  discussed  in  those 
other  armies. 

I  think  that  is  all  that  I  have  to  offer  to  the  committee. 

Senator  Chamberlain.  Colonel,  we  have  been  very  much  edified 
by  your  testimony,  and  I  diall  be  glad  indeed  if  you  will  formulate 
those  bills  and  let  me  look  them  over. 

(Thereupon,  at  3.40  o'clock  p.  m.  the  subcommittee  adjourned 
until  to-morrow,  Saturday,  September  27, 1919,  at  2.30  o'clock  p.  m.) 
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SATVKDAY,  SEPTEMBEB  27,  1910*. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Washington^  D.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  at  2.30  o'clock 
p.  111.,  in  the  loom  of  the  Committee  on  Appropriations,  Capitol, 
Senator  Francis  E.  Warren  presiding. 

Present,  Senators  Warren  (chairman),  Lenroot,  and  Chamberlain. 

Senator  Warren.  General,  will  you  please  state  your  rank  and 
senice  to  the  stenographer? 

STATEKEHT  OF  BBIG.  GEK.  EDWARD  A.  KBEOEB,  JUDGE  ADVO- 
CATE GENEBAL'S  DEFABTIEENT. 

Gen.  Kreger.  Lieutenant  isolonel.  Judge  Advocate,  iii.  the  per- 
manent establishment;  brigadier  general.  Judge  Advocate  Oeneral's 
Department,  in  the  emergency  establishment. 

Senator  Warren.  Will  you  nlease  state  your  service,  General? 

General  Ejusger.  Captain,  Company  M,  Fifty-second  Iowa  Vol- 
unt^r  Infantry,  during  the  Spanish  War;  captain.  Thirty-ninth 
Infantry,  United  States  Volunteers,  during  the  Philippine  insur- 
i-ection;  appointed  first  lieutenant  of  Infantry,  permanent  estab- 
lishment, in  1901,  since  which  date  my  service  has  been  continuous. 

Senator  Warren.  You  were  in  the  Volunteer  service  up  to  that 
time,  and  then  went  into  the  permanent  establishment? 

Gen.  Kreger.  Yes.  In  1907  I  was  detailed  as  acting  judge  advo- 
cate. In  1911,  coincident  with  my  promotion  to  the  grade  of  cap- 
tain in  the  Infantry,  I  was  appointed  a  major  in  the  Judge  Advo- 
cate's Corps,  and  since  then  have  served  in  that  corps. 

Senator  Warren.  I  think  you  said  you  were  not  graduated  from 
West  Point. 

Gen.  Kreger.  No.  However,  from  August,  1914,  until  April, 
1917,  I  served  as  professor  of  law  at  the  United  States  Military 
Academj-. 

Senator  Warren.  You  did  line  service,  as  vou  have  indicated? 

Gen.  Kreger.  My  service  was  in  the  line  from  1898  until  my  ap- 
pointment in  the  Judge  Advocate's  Corps  in  1911,  except  that  for  a 
time  I  served  as  an  acting  judge  advocate  by  detail. 
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Senator  Wakken.  This  subcommittee,  General,  is  seeking  infor- 
mation regarding  tlie  present  Articles  of  War  as  compared  with  the 
bill  which  is  berore  us,  S.  64,  called  the  Chamberlain  bill,  and  our 
research  has  widened  somewhat  into  a  comparison  of  our  sj'stem  of 
courts-martial  with  the  systems  of  other  countries,  and  we  have  en- 
deavored to  ascertain  as  to  the  application  abroad  as  well  as  here  at 
home,  whether  sentences  have  been  oversevere  or  less  severe,  or  how 
the  workings  have  been  under  our  law.  ' 

As  we  understand,  you  have  served  during  the  war  one  year  on  the 
other  side,  as  your  stripes  would  seem  to  indicate,  and  the  balance  of 
the  time  here,  but  all  of  the  time  in  the  Judge  Advocate  General's 
Department,  and  we  should  like  to  have  you  give  us  your  ideas  of 
the  present  law  as  compared  with  the  proposed  law,  or  some  other 
one  that  might  be  proposed,  or  some  system  that  you  might  think 
better  than  either  one.  Do  I  state  the  case  fairly.  Senator  Chamber- 
lain? 

Senator  Chamberlain.  Yes. 

Gen.  Kreger.  From  the  time  the  United  States  entered  the  war 
until  shortly  before  my  departure  for  Europe  in  March,  1918,  I 
served  in  the  Provost  Marshal  General's  office,  and  therefore  was  not 
connected  during  that  period  with  the  administration  of  the  Judge 
Advocate  General's  Department. 

I  think  I  ought  to  say  at  this  point  that  the  work  coming  to  mv 
desk  has  kept  me  so  busy  that  I  have  had  substantially  no  oppor- 
tunity to  examine  the  pending  bill.  The  notice  of  this  call  to  appear 
before  this  committee  reached  me  late  yesterday  afternoon,  and  there 
has  been  no  opportunity  since  then  to  make  special  preparation. 

Senator  Warren.  You  have  seen  this  pamphlet,  have  you,  this 
print  in  parallel  columns  of  the  proposed  bill  with  the  present  law  ? 

Gen.  Kreger.  I  have  seen  a  copy.  My  statement  was  intended  a- 
a  suggestion  that  perhaps  the  committee  had  better  question  me 
specifically,  rather  than  expect  a  statement  from  me. 

Senator  Warrex.  I  am  inclined  to  think  that  there  would  be  quite 
a  good  many  interrogatories  propounded  even  if  you  laid  out  the 
work  pretty  well  beforehand,  giving  us  what  is  in  your  mind  as  to  the 
issue.  Senator  Chamberlain,  would  you  like  to  draw  him  out  by 
questions  ? 

Senator  Chamberlain.  I  think  Senator  Lenroot  might  like  to  ask 
him  some  questions. 

Senator  Lenroot.  Were  you  a  lawyer  when  you  went  into  the 
Spanish- American  War? 

Gen.  Kreger.  Yes. 

Senator  Warren.  You  were  not  at  West  Point  as  a  student  ? 

Gen.  Kreger.  No. 

Senator  Warren.  You  have  been  there  as  one  of  the  teachers  since* 
have  you? 

Gen.  Kreger.  From  August,  1914,  to  April,  1917, 1  served  as  pro- 
fessor of  law  at  the  Point. 

Senator  Chamberlain.  What  were  your  duties  in  the  Judge  Ad- 
vocate's oflSce  up  to  the  time  you  were  detached  from  that  and  placed 
in  the  Provost  Marshal  General's  office? 

Gen.  Kreger.  During  the  period  prior  to  my  assignment  at  Wesi 
Point? 

Senator  Chamberlain.  Yes. 
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Gen.  Ereger.  From  March,  1911,  until  August  of  1914,  1  was  on 
duty  in  the  Judge  Advocate  General's  office. 

Senator  Chamberlain.  Here  in  Washington  ? 

Gen.  Kreger.  In  Washington. 

Senator  Cha3iberlain.  What  were  your  particular  functions? 

Gen.  Kreger.  During  a  considerable  portion  of  the  time  I  had 
charge  of  what  was  termed  the  legislative  desk. 

Senator  Chaj^berlain.  Preparing  measures  that  affected  the 
Judge  Advocate  General's  Department  and  looking  over  measures 
which  had  been  proposed  as  affecting  that  ? 

Gen.  Kreger.  The  study  of  legislation  affecting  the  Army  and 
the  War  Department,  and  making  reports  on  such  propositions 
when  either  a. committee  of  Congress  or  a  branch  of  the  War  De- 
partment asked  for  a  report. 

Senator  Cha3iberlain.  Then  after  you  left  West  Point  as  an 
instructor  of  law  there — that  was  in  1014? 

Gen.  Kreger.  I  left  West  Point  in  1917. 

Senator  Chamberlain.  Then  you  came  back  here  and  took  an- 
other tour  of  duty  in  the  Judge  Advocate  General's  office  proper? 

Gen.  Kreger.  I  served  in  the  Provost  Marshal  General's  office; 
was  connected  with  the  draft  administration. 

Senator  Chamberlain.  You  remained  there  how  long? 

Gen.  Kr£ger«  From  May  1 — that  is  the  approximate  date 

Senator  Chamberlain.  That  is,  1914? 

Gen.  Kreger.  1917. 

Senator  Chamberlain.  1917? 

Gen.  Kreger.  Until  about  February  9,  1918. 

Senator  Chamberlain.  And  when  were  you  detached  from  the 
?*rvice  in  the  Provost  Marshal  General's  office? 

Gen.  Kreger.  About  February  9,  1918.  • 

Senator  Chamberlain.  Then  you  went  to  France? 

Gen.  Kreger.  I  was  attached  to  the  Judge  Advocate  General's 
office  until  my  departure  for  France.  I  left  Washington  about  the 
•^th  of  March,  1918,  having  been  attached  to  the  Judge  Advocate 
(general's  office  about  a  month  immediately  preceding  my  departure 
for  France. 

Senatoi^  Chamberlain.  Did  you  go  over  there  to  ac^  in  the  ca- 
pacity of  a  judge  advocate? 

Gen.  Kreger.  I  did. 

Senator  Chamberlain.  And  while  you  were  there  you  were  desig- 
nated as  the  representative  in  France  of  the  Judge  Advocate  Gen- 
eral? 

(len.  Kreger.  I  was. 

Senator  Chamberlain.  Assuming  the  functions  th^re  that  he 
would  have  assumed  if  he  had  been  there? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  As  distinct  and  separate  from  the  staff 
judee  advocate  of  Gen.  Pershing? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  That  avoided  the  necessity  of  sending  pa- 
pers that  would  ordinarily  have  come  from  the  staff  judge  advo- 
cate to  the  Judge  Advocate  General  here?  You  disposed  of  them 
there  for  the  Judge  Advocate  General  ? 
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Gen.  Kreokr.  In  respect  of  cases  involving  death,  dismissal,  or 
dishonorable  discharge,  in  which  either  the  original  appointing 
authority  or  the  commanding  general  of  the  American  forces  in 
Europe  had  the  power  to  enter  a  final  order. 

Senator  Chamberlain.  Now,  how  much  experience  did  you  have 
while  you  were  in  the  oflBce  of  the  Judge  Advocate  General  here  and 
before  you  were  detailed  for  duty  in  France,  with  respect  to  the  ad- 
ministration of  the  criminal  law — military  law  ? 

Gen.  Kreger.  During  the  entire  period  of  my  service  in  the  Judge 
Advocate  General's  office,  prior  to  my  assignment  at  West  Point,  I 
had  work  connected  with  the  administration  of  military  justice. 
From  time  to  time  I  was  called  upon  to  write  reviews  and  prepare 
opinions  in  respect  to  what  may  be  termed  the  more  important  cases: 
those  that  had  to  go  to  the  President. 

Senator  Chamberlain.  Could  you  state  approximately  how  many 
records  you  examined  from  court-martial  sentences,  generally  t 

Gen.  Krkger.  Any  statement  I  might  make  on  that  point  would  Iw 
a  guess  rather  than  an  estimate,  Senator,  because  the  number  of  case^ 
that  came  to  me  from  time  to  time  depended  partly  upon  the  inflo\i 
of  that  kind  of  work  and  partly  upon  whether  or  not  my  desk  wa> 
otherwise  in  a  condition  to  permit  me  to  study  the  cases  promptly. 

Senator  Chamberlain.  In  other  words,  as  a  matter  of  fact  you  did 
not  have  as  much  to  do  with  the  review  of  these  appeals  as  others  in 
the  Judge  Advocate  General's  office? 

Gen.  Kreger.  During  my  connection  with  the  office  I  had  as  much 
to  do  with  them  as  any  other  officer  had.  The  duty  was  not  assigned 
especially  and  pailicularljr  to  any  one  officer.  There  was  a  small 
force  in  the  office  at  that  time.  1  came  here  to  the  office  from  duty 
as  judge  advocate,  or  acting  judge  advocate,  of  the  Department  of 
the  Colorgdo.  I  was  detailed  as  acting  judge  advocate  of  the  De- 
partment of  the  Colorado  in  December  of  1907,  and  was  relieved 
there  in  March  of  1911  to  come  to  Washington.  In  the  meantime, 
however,  I  had  served  detached  from  the  Denver  office  for  dutv  a> 
instructor  in  law  at  the  Army  Service  Schools  at  Fort  Leavenworth, 
and  also  in  connection  with  the  provisional  government  in  Cuba ;  so 
that  during  the  three  years  and  a  half  that  I  was  connected  with  the 
Department  of  the  Colorado  I  was  not  present  for  duty  there  all  the 
time. 

Senator  Chamberlain.  What  I  was  trying  to  get  at  was  your  expe- 
rience in  handling  these  sentences  of  courts-martial  that  came  for 
review  to  the  Judge  Advocate  Genei'al's  office. 

Gen.  Kreger.  1  had  had  the  experience  of  a  department  judge 
advocate,  and  the  experience  of  an  assistant  in  the  Judge  Advocate 
General's  office. 

Senator  Chamberlain.  You  can  not  say  approximately  how  niaiy 
cases  you  reviewed  after  you  came  here  to  the  Judge  Advocate  Gen- 
eral's office  ? 

Gen.  Kreger.  No. 

Senator  Chamberlain.  What  were  your  functions  when  you  re- 
viewed a  sentence  of  a  court-martial  after  you  came  here  to  the  Judge 
Advocate  General's  Office?    What  did  you  do? 

Gen.  Kreger.  That  is,  you  mean  in  1911,  when  I  came  here  as  ao 
assistant  ? 
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Senator  Chamberlain.  Yes;  all  the  time  you  were  in  the  Judge 
Advocate  General's  OfBce?  What  were  your  functions  in  reviewing 
cases  ?    What  did  you  do  ? 

Gen.  Kreger.  I  studied  the  entire  record  to  determine,  first  and 
foremost;  whether  the  record  was  legally  sufficient  to  support  the 
sentence,  and  in  the  second  place,  if  it  were  a  Presidential  case — 
that  is,  one  that  was  not  closed — to  determine  whether  there  was 
ground  for  the  exercise  of  clemency. 

Senator  Chamberlain.  And,  third,  whether  or  not  the  court  had 
jurisdiction  ? 

Gen.  B[reger.  That  is  naturally  a  part  of  the  question  of  whether 
or  not  the  record  is  legally  sufficient  to  support  the  sentence. 

Senator  Lenroot.  What  was  the  test  of  legal  sufficiency? 

Gen.  Kreger.  There  had  to  be  a  showing  that  the  court  was  ap- 
pointed by  some  one  having  authority  to  appoint  the  court;  that 
the  warrant  of  appointment  appeared  of  record;  that  the  man 
brought  before  the  court  was  a  man  subject  to  military  law;  and 
then,  of  course,  there  are  various  and  sundry  additional  points  to 
be  considered ;  for  example,  the  court  must  be  sw  orn,  and  the  right 
of  challenge  accorded. 

Senator  Lenroot.  Perhaps  I  can  put  it  in  tins  way:  Did  it  go 
beyond  the  determination  of  whether  or  not  the  court  had  juris- 
diction? 

Gen.  Kbeger.  You  mean  the  examination  of  the  record  ? 

Senator  Lenroot.  Yes. 

Gen.  Kreger.  Oh,  decidedly,  Senator.  It  was  a  complete  and  thor- 
ough examination 

Senator  Lenroot.  Oh,  I  did  not  mean  that;  but  I  mean,  in  coming 
to  vour  determination  of  legal  sufficiency 

Gen.  Kreger.  Oh,  yes. 

Senator  Lenroot.  For  instance,  if  there  were  prejudicial  error 
such  as  would  cause  a  reversal  in  a  civil  case,  how  was  that  treated  ? 

Gen.  Kreger.  Prejudicial,  say,  in  the  introduction  of  tiestimony  ? 

Senator  Lenroot.  Yes. 

Gen.  Kreger.  The  theory  on  which  we  proceeded  with  the  exami- 
nation of  cases  covered  by  General  Order  7  of  1918,  was  this,  that 
if  there  were  error  in  the  introduction  of  testimony,  the  case  could 
not  stand  unless  the  competent  evidence  was  sufficiently  strong  prac- 
tically to  compel  a  reasonable  man  to  find  as  the  court  had  found, 
after  disregarding  all  incompetent  testimony. 

Senator  Lenroot.  Did  the  court  exclude  evidence  ? 

Gen.  Kreger.  The  court,  on  motion  of  either  the  prosecutor  or 
counsel  for  the  defense,  often  excludes  evidence. 

Senator  Lenroot.  Then  you  say  you  tried  the  case  upon  the 
strength  of  the  evidence  produced,  and  in  case  you  found  error, 
where  evidence  had  been  improperly  excluded  ? 

Gen.  EjtEGER.  That  might  be  prejudicial  to  the  same  extent  as 
the  actual  improper  introduction  of  evidence. 

Senator  Lenroot.  Yes,  and  you  could  act  on  it  in  the  same  way, 
could  you,  General  ?  I  can  readily  see,  if  all  the  evidence  was  there 
and  some  of  it  had  been  improperly  admitted,  neverthele^ss,  on  the 
whole  case,  justice  had  been  done;  but  that  you  could  not  determine 
if  there  had  been  improperly  excluded  evidence? 
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(Jon.  Kre(;er.  That  wcMild  ordinarily  apj^ear  in  the  recoixl,  1m?- 
caiise,  assuiiiing  that  the  evidence  had  been  offered  by  counsel  for 
tlie  accused,  and  objection  had  been  made  to  it,  he  would  ordinarily 
indicate  the  nature  of  the  evndence  to  such  an  extent  that  one  couhl 
determine  whether  or  not  the  exclusion,  if  erroneous,  was  preju- 
dicial.   Do  I  make  mvself  clear '^ 

Senator  Lenroot.  Yes.  Well,  suppose  you  detenuined  that  it 
was  prejudicial ;  what  then  ? 

Gen.  Kreoer.  If  it  were  determined  that  it  was  actually  preju- 
dicial, I  held  that  the  conviction  was  invalid. 

Senator  Lenroot.  In  other  words,  you  applied  the  same  rule  that 
an  appellate  court  of  civil  jurisdiction  would  apply? 

Gen.  Kreger.  Tlmt  has  been  my  theoiy. 

Senator  Lenroot.  That  is  what  I  was  getting  at. 

Senator  Chamberlain.  Then  what  is  the  practice? 

Gen.  Kreoer.  If  the  conviction  is  held  invalid,  wholly  or  partly, 
either  the  sentence  is  set  aside,  or  there  is  action  by  way  of  clemency. 

Senator  (^hamherlain.  I  do  net  understand  that  you  agree  with 
the  general  contention  there  in  the  Judge  Advocate  General's  De- 
partment. I  understand  that  your  department  acted  under  section 
1199  of  the  Revised  Statutes,  did  vou  not? 

Gen.  Kreger.  Section  1199  of  the  Revised  Statutes  never  became  m 
subject  of  discussion,  so  far  as  I  recall,  until  some  time  near  the 
end  of  1917. 

Senator  Chamberlain.  Well,  take  a  supposed  case  before  that 
controversy  came  up.  Would  the  Judge  Advocate  General,  wheiv 
you  found  that  a  sentence  was  irregular,  set  it  aside  and  order  tlio 
prisoner  discharged;  or  would  you  simply,  trom  the  record  yoii 
made,  advise  the  court  or  the  commanding  officer  as  to  what  ought 
to  have  been  done;  or  did  you  order  a  retrial  or  a  reversal? 

Gen.  Kreger.  The  action  of  the  office  always  was  advisory. 

Senator  Chamberlain.  That  is  what  I  am  getting  at.  t  under- 
stand that  the  action  of  the  office  was  simply  advisory  to  the  com- 
manding officer? 

Gen.  Kreger.  It  was. 

Senator  Chamberlain.  So  that  you  really  did  not  set  aside  a  sen- 
tence ? 

Gen.  Kreger.  If  I  used  that  terminology  I  should  ask  to  correct  it. 

Senator  Chamberlain.  I  rather  understood  that  you  did. 

Senator  Lenroot.  I  think  you  did. 

Senator  Chamberlain.  Did  you  not  so  understand  him,  Senator? 

Senator  Lenrooi'.  Yes. 

Senator  Chamberlain.  My  understanding  is  that  no  matter  what 
you  found  in  the  record,  provided  the  c^ourt  had  jurisdiction  and 
there  was  some  evidence  to  sustain  the  judgment,  you  did  not  inter- 
fere except  in  an  advisory  way? 

Gen.  Kreger.  That  is  correct.     However 

Senator  Chamberlain.  Yes;  that  is  right. 

Gen.  Kreoeij.  I  miglil  >Tgp:er»t  tliat  there  must  have  been  more  than 
"  some  evidence."  The  ''  scintilla  rule  "  never  was  followed  in  the 
office.  The  rule  lecjuiring  substantial  evidential  support,  for  every 
essential  allegation  in  a  specification  governed. 
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Senator  Chamberlain.  Now  then^  suppose  you  found  that  state  of 
facts,  that  there  was  evidence — a  scmtiUa  of  evidence,  if  you  please; 
did  you  then  undertake  to  revei'se  the  sentence  ? 

Gen.  Kreger.  We  undertook  to  advise  the  Secretary  of  War 
respecting  it. 

Senator  Chamberi^vin.  That  is  my  understanding  of  it,  Oeneral. 
1  do  not  want  any  misapprehension  between  us  as  to  that. 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  If  the  court  had  had  jurisdiction  and  the 
trial  had  been  regular,  then  no  matter  how  small  the  evidence  might 
have  been  been,  you  acted  only  in  an  advisory  capacity? 

(Jen.  Kreger.  In  any  event  we  acted  in  an  advisory  capacity, 
Ijecause  even  a  declaration  of  nullity  was  made  by  the  Secretary  of 
War. 

Senator  Chamberlain.  So  that  if  you  found  the  court  did  not  have 
jurisdiction,  then  what  happened? 

Gen.  Kreger.  Wc  advised  the  Secretary  of  War  and  drew  a  dec- 
laration of  nullity. 

Senator  Chamberlain.  So  that  you  did  not  exercise  the  power  of 
reversal  or  modification  or  amendment  prior  to  the  time  when  this 
controversy  arose? 

Gen.  Kreger.  We  exercised  it  in  an  advisory  way. 

Senator  Chamberlain.  After  the  controversy  arose  you  did  u  >t 
change  the  rule  which  you  had  adopted? 

Gen.  Kreger.  There  has  been  no  change,  except  as  required  by 
General  Order  7  of  1918. 

Senator  Lenroot.  Did  you  follow  cases  after  your  action  had  been 
taken? 

Gen.  Kreger.  I  naturally  did,  over  in  France. 

Senator  IjEnroot.  With  reference  to  this — ^this  is  what  I  had  in 
mind,  this  advisory  action.  Wore  there  any  cases  where  your  action 
was  not  confirmed  or  your  advice  was  not  followed? 

Gen.  Kreger.  Yes;  in  a  very  few  cases,  the  proportion  being  so 
i^mall  as  to  be  practically  negligible. 

Senator  Lenroot.  Generally  speaking,  who  was  it  that  did  not 
follow  the  advice?  Would  it  be  the  court  or  the  commanding  officer 
or  the  Secretary  of  War? 

Gen.  Kreger.  I  shall  have  to  spoak,  now,  more  particularly  with 
reference  to  the  period  of  the  recent  war,  because  the  cases  preceding 
that  period  have  faded  out  of  my  recollection. 

Senator  Lenroot.  Yes. 

Gen.  Kreger.  During  the  time  that  I  was  acting  ]udgc»  advocate 
general  for  the  Anieri(an  Expeditionary  Forces  in  Europe  I  can 
now  recall  only  two  cases  in  which  niv  advisory  rec  onunendation  was 
i^ot  in  the  end  followed  with  reference  to  the  fjuostion  of  whether  or 
iK»t  the  sentence  should  be  held  ffood.  In  one  of  those  cases  the  judge 
sidvocate  of  the  appointing  power  and  the  appointing  jKiwer  dis- 
a«:reed  with  ine  on  thi*  law,  and  they  followed  their  own  judgment 
rather  than  mine.  Speaking  from  rci-ollertion,  the  case  v.as  one  in 
which  a  man  was  found  guilty  of  desertion.  I  held  that  there  was 
^ufti:ient  evidence  erroneously  inti-odu^ed  on  the  issue  of  desertion, 
as  distinguished  from  absence  without  leave,  to  invalidate  ihe  finding 
of  jrnilty  of  desertion,  and  rw'omniended  that  the  finding  of  guiltv 
of  desertion  be  disapproved,  or  lathcr  that  only  *^o  much  of  the  find- 
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ing  of  guilty  of  desertion  be  approved  as  involved  a  finding  of  guilty 
of  absence  without  leave,  the  lesser  included  oifense.  My  advice 
was  not  followed. 

Senator  Chamberlain.  Was  that  a  death  sentence? 

Gen.  Kreger.  Xo.  My  recollection  now  is  that  it  was  not  a  ques- 
tion of  releasing  the  man  from  confinement,  even  had  my  advice 
beer  followed,  but  it  was  a  question  of  reducing  or  mitigating  the 
adjudged  punishment,  and,  of  course,  a  question  of  clearing  tlie 
nian's  record  of  Ihe  charge  of  desertion. 

Tlie  other  case  was  a  case  in  which  the  judge  advotate  of  the  ap- 
pointing authority,  the  appointing  authority,  the  judge  advo -ate  of 
the  confirming  authorit}',  the  confirming  authority,  and  also  the  Sec- 
retary of  War  disagreed  with  me.  There  was  an  appeal  from  iii\ 
opinion. 

Senator  Chamberlain.  To  whom? 

Gen.  Kreger.  Primarily  to  the  Judge  Advocate  General.  Unfortu- 
nately that  case  arrived  in  Washington  after  I  had  become  Acting 
Judge  Advocate  General.  Naturally,  having  judged  the  case  belov>. 
1  did  not  paiticipiito  in  judging  it  up  here.  I  sent  the  case  to  the 
Military  Justice  Division,  presided  over  by  Col.  Read.  That  divi- 
sion pass  (1  (m  it;  passed  it  up  to  the  Secretary  of  War. 

Senator  Chamberlain.  Agreeing  with  you? 

(ien.  Kreger.  That  is  my  understanding.  I  did  not  look  into  it, 
but  recentlv  I  was  iidvised  that  the  office  here,  the  Military  Justice 
Division,  had  agreed  with  me,  but  that  the  Secretary  of  War  hiul 
agreed  with  the  other  judge  advocates. 

I  do  not  mean  to  state  definitely  that  those  are  the  only  two  c  iis  s. 
rut  of  some  2,500  that  I  passed  on  over  on  the  other  side,  in  which 
there  was  disagreement.  My  retollertion  is  now^  that  those  w.re  tlie 
only  ones  in  which,  in  the  end,  the  advice  of  my  office  respecting  th<^ 
validity  of  a  conviction  was  not  followed. 

Senator  Chamberlain.  In  the  2,500  cases  that  you  speak  of  omt 
tliere,  in  what  proportion  of  them  did  you  advise  a  modification  and 
reversal  of  the  sentence? 

Gen.  Kreger,  I  should  have  to  make  a  guess  as  to  that.  Modifiia- 
tion  or  reversal  probably  ran  somewhere  l)et ween  5  and  10  per  cent. 

Senator  Chamberlain.  Of  vour  recommendations? 

Gen.  Kreger.  I  should  judge  so.  Now,  I  shall  want  to  check  that 
up,  however. 

Senator  Chamberlain.  Yes;  you  can  correct  that. 

(NVrK  BY  Gkn.  Kre<}ku. — The  chief  of  the  statistical  section*  Judge  Advocate 
General's  Office,  states  that  in  approximately  6  per  cent  of  the  cases  examined 
by  the  hranrli  offi<n>  in  France  while  I  was  iii  charpe  of  that  office  reversal  or 
modification  of  findings  or  sentences  was  recommended.) 

Senator  Lenroot.  Did  it  not  frequently  happen  that  a  court-mar- 
tial would  receive  evidence  of  other  offenses  or  conduct  of  the  de^ 
fendant,  other  than  that  charged? 

Gen.  Kreger.  Occasionally.  That  was,  T  think,  part  of  my  quai- 
rel  on  the  first  case  I  discussed  here. 

Senator  Lenroot.  That  is  what  I  w^as  going  to  ask  you  about. 
But  you  took  the  position  that  it  mi^ht  have  so  prejudiced  the 
minds  of  the  court  that  a  correct  conclusion  was  not  arrived  at? 

Gen.  Kreger.  Yes,  sir. 
Senator  Lenroot.  I  see. 
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Gen.  Kkeger.  When  a  man  is  brought  before  a  militai'y  court,  the 
theory  is  that  all  charges  against  him  that  are  properly  cognizable 
by  a  court  shall  be  cleared  up  at  that  time. 

Senator  Chamberlain.  So  that  he  may  be  tried  on  three  or  four 
charges;  but  not  unless  they  are  specified? 

Gen.  Kkeger.  Not  unless  they  are  specified.  The  rule  is  that  a 
man  may  not  have  his  other  offendings  exploited  before  a  court, 
except  that  after  the  court  has  arrived  at  a  finding  of  guilty,  and 
before  adjudging  a  sentence,  the  court  may  hear  evidence  of  previous 
convictions  within  one  year.  It  may  not  go  further  back  than  that, 
and  may  consider  only  previous  convictions  of  which  there  is  record 
evidence;  and  only  previous  convictions  before  military  courts,  not 
before  civil  courts. 

Senator  Chamberlain.  You  went  over  all  of  the  cases  that  wei'e 
tried  before  courts-martial  where  sentences  were  rendered  to  go  up 
to  the  Judge  Advocate  General  for  revision  ? 

Gen.  Kreger.  Over  those  within  my  jurisdiction,  as  heretofore  in- 
dicated. 

Senator  Chamberlain.  Were  they  all  carefully  revised — all  care- 
fullv  examined  into  and  reviewed? 

Gen.  Kreger.  Every  case  had  a  careful  review.  I  speak  only  of  the 
review  or  revision  respecting  cases  that  my  office  reviewed  or  re- 
vised. 

Senator  Chamberlain.  Is  it  not  true  that  there  were  sentences  of 
coui'ts-niartial  rendered  and  executed  before  the  record  reached  your 
office  and  you  went  over  them? 

Gen.  Kreger.  Of  what  period  are  you  spjeaking? 

Senator  Chamberlain.  I  am  speaking  of  the  time  before  the  issu- 
ance of  that  general  order  which  required  all  cases  where  a  death 
sentence  had  been  adjudged,  to  be  sent  to  the  Judge  Advocate  Geiv 
eral's  Office. 

Gen.  Kreger.  No  sentence  of  death  or  dismissal  adjudged  in  time 
of  peace  may  be  executed  before  the  President  has  passed  iipo!i  it. 

Senator  Chamberlain.  But  when  was  that  regulation  adopted? 

Gen.  Kreger.  That  has  stood  in  the  statutes  of  the  United  States 
since  the  Government  was  founded. 

Senator  Lenroot.  It  is  the  original  law. 

Senator  Chamberlain.  But  here  are  those  Texas  cases  where  those 
negroes  were  hung — were  executed — ^before  the  records  got  to  the 
Judge  Advocate  General's  Office. 

Gen.  Kreger.  That  was  in  time  of  war,  Senator. 

Senator  Chamberlain.  That  possibility  was  removed  by  a  regu- 
lation later,  was  it  nott 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  When? 

Gen.  Kreger.  General  Order  No.  7,  AA'^ar  Department,  Januarv 
17.  1018. 

Senator  Chamberlain.  That  was  after  the  war  started? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  That  general  order  was  really  the  basis 
of  your  having  been  sent  to  France,  was  it  not  ? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  So  that  the  Judge  Advocate  General  could 
review  the  cases  in  pursuance  of  this  regulation? 
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(tcr.  Kreger.  Yos. 

Senator  Chamberlain.  Without  having  the  records  sent  here? 

Gen.  Kreger.  Without  having  the  records  sent  here. 

Senator  Ciia^iberlaix.  There  was  a  ca«e,  notwithstanding  the 
law  you  speak  of — ^take  tlie  Texas  case — even  in  tune  of  war,  where 
the  sentence  was  executed  without  your  office  having  opportunity  to 
i-eview  or  suggest  or  revise;  is  not  that  true? 

Gen.  Kreger.  Yes ;  but  those  cases  were  tried  before  General  Order 
7,  1918,  was  promulgated.  Under  the  law,  in  time  of  war,  in  the 
absence  of  a  regulation,  the  department  commander's  action  on  the 
sentence  was  final. 

Senator  Chambi'iu^mx.  Take  the  Texas  cases  where  those  negroes 
were  executed.  Did  vou  review  the  record  after  the  men  were  exe- 
cuted? 

Gen.  Kreger.  I  did  not.  I  have  had  nothing  to  do  with  those 
cases  except  in  passing  on  at^plications  for  clemency. 

Senator  Chamberlaix.  It  would  not  have  helped  the  men  very 
much  for  you  to  Imve  examined  the  record  and  found  that  it  was 
irregular,  or  even  that  the  court  had  not  jurisdiction,  would  it? 

Gen.  Kre(jer.  Xo.  Of  course,  in  time  of  peace,  no  sentence  of 
death  or  dismissal  can  be  executed  without  the  confirmation  of  the 
President;  and  that,  of  course,  brings  the  record  up  here  for  formal 
revision. 

Senator  Chamberi^in.  In  time  of  war,  however,  that  was  done 
until  the  adoption  of  General  Order  No.  7? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  Those  sentences  were  carried  into  execu- 
tion witliout  the  reviewing  authority  or  the  President  having  a 
chance  to  pass  on  them? 

(ien.  Kreger.  Yes;  as  even  now  certain  sentences  are  carried  into 
effect  before  the  record  gets  up  to  the  office  here  for  review. 

Senator  Chamberlain.  What  kind  of  cases  are  they? 

Gen.  Kreger.  Those  are  sentences  that  do  not  involve  any  per- 
manent change  in  the  status  of  a  man. 

Senator  Ciiamberl^vin.  That  is,  dishonorable  discharge  or  the 
death  sentence? 

Gen.  Kreger.  Yes.  No  sentence  involving  death,  dismissal,  or 
dishonorable  discharge  can  be  exe  uted  until  this  review  is  had. 
If  it  is  a  question  of  confinement  or  forfeiture  only,  then  the  general 
order  publisliing  the  final  action  of  the  reviewing  authority  is  pub- 
lished and  the  execution  of  the  term  begins.  Of  course,  if,  when 
the  record  reaches  us  here,  we  find  it  bad,  we  advise  the  Secreiarj'  to 
that  effect,  and  he  either  publishes,  himself,  or  directs  the  reviewing 
authority  to  publish,  a  modifying  order. 

Senator  Warren.  May  I  ask  you  about  that  Order  No.  7 ;  has  that 
been  changed,  or  rescinded,  or  altered? 

Gen.  Kreger.  General  Order  No.  7  is  in  force  to-day. 

Senator  Warren.  The  status  of  your  office  according  to  the  opinion 
in  vour  office  is  that  we  are  still  in  war  times,  is  it  not? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  Was  not  General  Order  No.  7  modified  by 
General  Order  No.  84? 

Gen.  Kreger.  Yes;  there  was  a  modification  of  the  jurisdiction  of 
the  office  on  the  other  side. 
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Senator  Chamberiain.  The  modification  or  the  amendment  of  it 
practically  brought  you  back  to  the  United  States  ? 

Gen.  Krbger.  No;  the  first  modification  which  was  made  in  Sep- 
tember— September  11,  1918— extended  my  jurisdiction  over  there  to 
include  not  only  the  cases  involving  death,  dismissal,  or  dishonorable 
discharge,  but  all  other  cases. 

Senator  Chamberlain.  When  was  that  modification,  about? 

Gen.  E^beger.  Speaking  from  recollection,  September  11,  1918; 
that  is,  General  Order  No.  84. 

Senator  Chamberlain.  Yes ;  84.  Was  there  a  still  further  modifi- 
cation of  it  ? 

Gen.  Kreqer.  The  order  which  brought  me  back  here  placed  the 
functions  of  the  French  office  in  abeyance,  temporarily^  ana  when  the 
office  began  to  function  again,  there  was  a  modification  in  the  ter- 
minolo^  of  the  order. 

Senator  Chamberlain.  What  was  that  number? 

Gren.  Kreger.  Forty-five  or  49,  or  something  like  that,  of  1919 — 
about  March  22, 1919. 

Senator  Chamberlain.  Will  you  put  those  three  general  orders, 
Order  No.  7,  and  each  of  the  modifications  thereof,  in  this  hearing? 

Gen.  £[reger.  I  shall  be  glad  to  . 

Senator  Chamberlain.  Put  them  in  together,  so  that  we  will  have 
them. 

Senator  Warren.  Because  of  those  you  were  sent  over  to  the  other 
side,  for  service  over  there? 

Gien.  Kreoer.  Yes. 

Senator  Chamberlain.  And  then  you  were  brought  back? 

Gen.  Kreger.  ITes. 

Senatoi^  Chamberlain.  And  then  you  were  sent  over  and  brought 
back  again? 

Gen.  Kreger.  No  ;  I  went  over  there  once  only,  in  the  early  part  of 
March,  1918,  returning  about  the  middle  of  March,  1919.  During 
that  time  my  sole  duty  on  the  other  side  was  to  review  general  court- 
martial  records.    I  had  no  other  jurisdiction. 

Senator  Warren.  No  one  took  that  up,  to  follow  it  up  afterwards? 

Gren.  Kreger.  Yes.  ^  When  the  period  of  temporarily  suspended 
animation  was  over  with,  Col.  Herlbert  A.  White,  of  the  Judge  Ad- 
vocate General's  corps,  was  placed  in  charge  of  the  office,  and  the 
office  has  been  functioning  from  that  time  on  until  the  present. 

Senator  Chamberlain.  The  result  being  somewhat  the  same  as  if 
you  had  been  brought  back  here  and  then  sent  over  again? 

Gren.  Kreger.  Exactly. 

(The  Greneral  Orders  above  referred  to  are  here  printed  in  full,  as 
follows :) 

General  Orders,  No.  7. 

Wab  Depabtment, 
Wctshingtofiy  January  17,  1918. 

I.  Section  I.  General  Orders,  No.  169,  War  Department,  1917,  is  rescinded 
and  the  following  rules  of  procedure  prescribed  by  the  President  are  substituted 
therefor.    This  order  will  be  efTective  from  and  after  February  1,  1918;. 

1.  Whenever,  in  time  of  war,  the  commanding  general  of  a  territorial  depart- 
ment or  a  territorial  division  confirms  a  sentence  of  death,  or  one  of  dismissal 
of  sin  officer,  he  will  enter  in  the  record  of  trial  his  action  thereon,  but  will  not 
direct  the  execution  of  the.  sentence.  His  action  will  conclude  with  a  recital 
that  the  execution  of  the  sentence  will  be  directed  in  orders  after  the  record 
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of  trial  ban  been  reviewed  in  tbe  Office  of  tbe  Judge  Advocate  General,  or  a 
branch  thereof »  and  its  legality  there  determined,  and  Uiat  jurisdiction  is 
retained  to  take  any  additional  or  corrective  action,  prior  to  or  at  the  time  of 
the  publication  of  the  general  court-martial  order  in  the  case,  that  may  bt* 
found  necessary.  Nothing  contained  in  this  rule  is  intended  to  apply  to  any 
action  which  a  reviewing  authority  may  desire  to  take  under  tbe  fifty -first 
article  of  war. 

2.  Whenever,  in  time  of  peace  or  war,  any  officer  having  authority  to  review 
a  trial  by  Kt^neral  court-martial  sipproves  a  sentence  imposed  by  such  court 
which  includes  dishonorable  discharge,  and  such  officer  does  not  intend  to  sus- 
pend such  dishonorable  discharge  until  the  soldier's  release  from  confinement 
as  provided  in  the  fifty-second  article  of  war,  the  said  officer  will  enter  in  the 
record  of  trial  his  action  thereon,  but  will  not  direct  the  execution  of  the  sen- 
tence. His  action  will  conclude  with  the  recital  specified  in  rule  1.  This  ruin 
will  not  apply  to  a  commanding  general  in  the  field,  except  as  provided  in 
rule  5. 

3.  When  a  record  of  trial  in  a  case  covered  by  rules  1  or  2  is  reviewed  in  the 
office  of  the  Judge  Advocate  General,  or  any  branch  thereof,  and  is  found  to 
be  legally  sufficient  to  sustain  the  findings  nnd  sentence  of  the  court,  the  re- 
viewing authority  will  be  so  informcMl  by  letter,  if  the  usual  time  of  mail  deliv- 
ery between  the  two  points  does  not  exceed  six  days,  otherwise,  by  telegram  or 
cable,  and  the  reviewing  authority  will  then  complete  the  case  by  publishing  his 
orders  thereon  and  directing  the  execution  of  the  sentence.  If  it  Is  found,  uimui 
review,  that  the  record  is  not  sufficient  to  sustain  the  findingi^  and  sentence  of 
the  court,  the  record  of  trial  will  be  returned  to  the  reviewing  authority  with  a 
clear  statement  of  the  error,  omission,  or  defect  which  has  been  found.  If  such 
error,  omission,  or  defect  admits  of  correction,  the  reviewing  authority  will  l>e 
advised  to  reconvene  the  court  for  such  correction ;  otherwise  he  will  be  ad- 
vised of  the  action  proper  for  him  to  take  by  way  of  approval  or  disapproval 
of  the  findings  or  sentence  of  the  court,  remission  of  tlie  sentence  in  whole  or 
in  part,  retrial  of  the  case,  or  jfech  other  action  as  may  be  appropriate  in  the 
premises. 

4.  Any  delay  in  the  execution  of  any  sentence  by  reason  of  the  procedure  pre- 
scribed in  rules  1,  2,  or  3  will  be  credited  upon  any  term  of  ciMifinement  or  im 
prisonment  imposed.  The  general  court-martial  order  directing  the  execution 
of  the  sentence  will  recite  that  the  sentence  of  confinement  or  imprisonment 
will  commence  to  run  from  a  specified  date,  which  date,  in  any  given  t»nse, 
will  be  the  date  of  original  action  by  the  reviewing  authority. 

5.  The  procetlure  prescribed  in  rules  1  and  2  shall  apply  to  any  commanding 
general  in  the  field  whenever  the  Secretary  of  War  shall  so  decide  and  shalr 
direct  such  commanding  general  to  send  records  of  courts-martial  involvlnp 
the  class  of  cases  and  the  character  of  punishment  covered  by  the  said  rules, 
either  to  the  office  of  the  Judge  Advocate  General  at  W^ashington,  D.  C,  or  to 
any  branch  thereof  which  the  Secretary  of  War  may  establish,  for  final  review, 
before  the  sentence  shall  be  finally  executed. 

6.  Whenever,  in  the  Judgment  of  the  Secretary  of  War,  the  expeditious 
review  of  trials  by  general  courts-martial  occurring  in  certain  commands  re- 
quires the  establishment  of  a  branch  of  the  Judge  Advocate  Generars  office  at 
some  convenient  point  near  the  said  commands,  he  may  establish  such  branch 
office  and  direct  the  sending  of  general  court-martial  records  thereto.  Such 
branch  office,  when  so  established,  shall  be  wholly  detached  from  the  command 
of  any  commanding  general  in  the  field,  or  of  any  territorial,  department,  tir 
division  commander,  and  shall  be  responsible  for  the  performance  of  its  duties 
to  the  Judge  Advocate  General. 

II.  There  is  hereby  established.  In  aid  of  the  revisory  power  conferred  on 
the  Judge  Advocate  General  of  the  Army  by  section  1199  Revised  Statutes,  a 
branch  of  the  office  of  the  Judge  Advocate  General,  at  Paris.  Prance,  or  at 
some  other  point  convenient  to  the  headquarters  of  the  American  Expedition- 
ary Forces  in  France,  to  be  selected  by  the  officer  detailed  as  the  head  of  such 
branch  office,  after  conference  with  the  commanding  general  of  the  American 
Expeditionary  Forces  in  France.  The  officer  so  detailed  shall  be  the  Acting 
Judge  Advocate  General  of  the  American  Expeditionar)'  Forces  in  Eurojie,  and 
shall  report  to  and  be  controlled  in  the  |)erformance  of  his  duties  by  the  Judge 
Advocate  General  of  the  Army. 

The  records  of  all  general  courts-martial  In  which  is  imposed  a  sentence  of 
death,  dismissal,  or  dishonorable  discharge  and  of  all  military  commissions 
originating  in  the  said  expeditionary  forces,  will  be  forwarded  to  the  said 
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branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge 
Advocate  General  to  examine  and  review  such  records,  to  return  to  the  proper 
commanding  officer  for  correction  such  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  irregularity  which  renders  the  findings  or  sentence 
invalid  4>r  void,  in  whole  or  in  part,  to  the  end  that  any  such  sentence  or  any 
part  thereof  so  found  to  be  invalid  or  void  shall  not  be  carried  into  effect. 
The  said  Acting  Judge  Advocate  General  will  forward  all  records  in  which 
action  is  complete,  together  with  his  review  thereof  and  all  proceedings  thereon, 
to  the  Judge  Advocate  General  of  the  Army  for  permanent  file. 
By  order  of  the  Secretary  of  War: 

John  Biddle, 
Mafor  General,  Acting  Chief  of  Staff. 
Official : 

H.  P.  McCain, 

T?i€  Adjutant  Ocneral. 


General  Orders,  Na  84. 


Wab  Depabtmbnt, 
Wa9hinfftcn,  September  i>,  1918, 


IV.  The  last  .subparagraph  of  section  II,  General  Orders,  No.  7,  War  I>epart* 
ment,  1918,  is  amended  to  read  as  follows : 

The  records  of  all  general  courts-martial  and  of  all  military  commi^^.sions 
originating  in  the  said  Expeditionary  Forces  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge 
Advocate  General  to  examine  and  review  such  records,  to  n^turn  to  the  proper 
(>(»mmanding  officer  for  correction  such  as  are  Inctimplete  and  to  report  to 
the  propter  officer  any  tlefect  or  irrejrularity  which  renders  the  finding  or 
sentence  illegal  or  void  In  whole  or  in  part.  The  execution  of  all  sentences 
involving  death,  dismissal,  or  dishonorable  discharge  shall  be  stayed  pending 
such  review.  Any  sentence,  or  any  part  thereof,  so  found  to  be  illegal,  de- 
fective, or  void,  in  whole  or  in  p#irt,  shall  l>e  disapproved,  modified,  or  set 
aside,  in  accordance  with  tlie  recommendation  of  the  Acting  Judge  Advocate 
(General.  The  said  Acting  Judge  Advocate  General  will  forward  all  records 
in  which  action  Is  complete,  together  with  his  review  thereof  and  all  proceedings 
thereon,  to  the  Judge  Advocate  General  of  the  Army  for  permanent  file.. 

{250.47.  A.  G.  O.] 

By  order  of  the  Secretary  of  War : 


Official : 

P.  C.  Harris, 

Acting  The  Adjutant  Qenerat. 


Peyton  O.  Mabch, 
Oereral,  Chief  of  Staff. 


(ieneral  Orders,  No.  41. 

War  Department, 
^^ashington,  March  25,  1919. 

I.  Review  of  records  of  general  courts-martial.  The  last  subparagraph  of 
8e<*tion  II,  General  Orders,  No.  7,  War  Department,  1918,  as  amended  by 
section  IV,  General  Orders,  No.  84,  War  Department,  1918,  is  further  amended 
to  read  as  follows : 

The  records  of  all  general  courts-martial  and  of  all  military  commissions 
originating  In  the  stiid  Expeditionary  Forces  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge 
Advocate  General  to  examine  and  review  such  records,  to  return  to  the  proper 
commanding  officer  for  correction  sach  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  irregularity  which  renders  the  finding  or  sentence 
illegal  or  void  in  whole  or  In  part,  to  the  end  that  any  such  sentence  or  any 
part  thereof  so  found  to  be  illegal  or  void  shall  not  be  carried  into  effect. 
The  execution  of  all  sentences  involving  death,  dismissal,  or  dishonorable 
discharge  shall  be  stayed  pending  such  review.  The  said  Acting  Judge 
Advocate  General  will  forward  all  records  in  which  action  is  complete,  together 
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•  with  his  review  tliereof  and  all  proceedings  thereon,  tu  the  Judge  Adv«h-Hif 
General  of  the  Army  for  permanent  file. 

[250.4,  A.  G.O.] 

♦  ♦  ♦  ♦  ♦  «  • 

By  onler  of  the  Secretary  of  War : 

Frank  McIntyre, 
Major  General,  Aeting  Chief  of  Staff. 
Official : 

J.  T.  Kerb, 

Adjutant  General. 

Senator  Chamberlain.  When  were  you  made  acting  Judge  Advo 
cate  General? 

Gen.  Kreger.  The  order  is  dated  March  10  of  this  year.  I  waii 
furnished  a  copy  of  the  order  on  landing  in  the  United  States  on 
March  13. 

Senator  Chamberlain.  As  a  matter  of  fact,  General,  taking  your 
testimony  as  a  basis  for  the  question,  and  the  testimony  of  other 
witnesses,  there  is  really  no  appellate  tribunal  in  the  military  estab- 
lishment? There  is  a  reviewing  tribunal  with  an  advisory  power; 
that  is  about  all,  is  it  not? 

Gen.  Kreger.  That  is  one  way  of  putting  it. 

Senator  ChamberIxAin.  If  there  is  any  other  way,  let  us  have  it, 
because  we  want  to  know  what  the  fact  is. 

Gen.  Kreger.  In  practice  every  case  does  undergo  a  cai-eful  re- 
view. 

Senator  Chamberlain.  Yes;  a  review,  but  not  an  exercise  of  ap- 
pellate jurisdiction  to  modify,  reverse,  or  change,  and  it  is  not 
modified  ? 

Gen.  Kreger.  The  office  does  not  assume  to  exercise  the  power  to 
decree  a  reversal.  A  recommendation  is  made  to  the  reviewing  au- 
thority or  to  the  Secretary  of  War  on  the  subject. 

Senator  Chamberi^in.  So  that  if  a  man  has  been  prejudicially 
convicted,*  or  convicted  whei-e  some  substantial  right  has  been  in- 
vaded, the  only  thing  for  him  is  clemency,  is  it  not? 

Gen.  Kreger.  Oh,  no. 

Senator  Chamberlain.  I  want  to  know  where  there  is  any  appel- 
late tribunal  that  can  grant  relief  except  the  Commander  in  Chief 
of  the  Army  and  Navy. 

Gen.  Kreger.  Take  the  case  of  a  man  tried  for  desertion,  who  is 
found  guilty  and  sentenced  by  the  court,  and  whose  sentence  as 
adjudged  by  the  court  is  approved  by  the  reviewing  authority.  The 
record  goes  up  to  the  Judge  Advocate  General's  Office,  because  execu- 
tion of  the  judgment  is  stayed  by  the  operation  of  General  Order 
No.  7,  1918.  It  is  reviewed  in  the  Judge  Advocate  General's  Office, 
That  office  finds  the  record  legally  insufficient  to  support  the  sen- 
tence, and  advises  the  commanding  general  to  that  effect.  The  com- 
manding general  enters  his  disapproval  on  the  record  in  lieu  of  his 
original  approval.  The  case  is  ended ;  and  the  man  is  released  from 
confinement  and  restored  to  duty.  That  is  on  the  assumption  that 
the  commanding  general  will  respond  to  the  legal  advice  given  by 
the  Judge  Advocate  General. 

Senator  Chamberlain.  Suppose  he  does  not? 

Gen.  Kreger.  If  he  does  not,  he  runs  counter  to  what  is  intended 
to  be  brought  about  by  General  Order  No.  7 ;  namely,  that  no  sen- 
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tence  shall  be  carried  into  effect  if  the  Judge  Advocate  General  finds 
the  record  legally  insufficient  to  support  it.  ^ 

Senator  Chamberlain.  General  Order  Xo.  7  is  not  a  law,  but  is 
simply  a  regulation  of  recent  origin  and  adoption  ? 

Gen.  Kreqer.  Yes.  It  is  an  effective  one,  however.  I  can  now 
recall  only  one  case  arising  during  the  six  months  I  served  as  Act- 
ing  Judge  Advocate  General  in  winch  the  reviewing  authority  dis- 
a^eed  with  us  on  the  question  of  disapproving  a  sentence. 

Senator  Chamberlain.  In  violation  of  General  Order  Xo.  7? 

(len.  Kreger.  The  reviewing  authority  appealed  to  the  Secretary 
of  War. 

Senator  Chamberlain.  Yes. 

Gen.  Kreger.  In  other  words,  I  tlo  not  now  recall  that,  during  tlie 
six  months  of  my  service  as  Acting  Judge  Advocate  General,  a  single 
sentence  was  caried  into  effect  by  a  commanding  general  after  our 
office  had  advised  him  that  the  record  was  legally  insufficient  to  sup- 
port the  sentence. 

Senator  Chamberlain.  What  was  done  with  the  conunanding  offi- 
cer who  disobeyed  General  Order  No.  7  ? 

Gen.  Kreger.  Meaning 

Senator  Chamberlain.  In  those  two  cases  you  spoke  of  ? 

Gen,  Kreger.  That  I  spoke  of — causes  that  arose  on  the  other  side? 

Senator  Chamberlain.  Yes. 

Gen.  Kreger.  In  one  of  those  cases  my  advice  was  simply  disre- 
garded. I  do  not  know  that  anything  happened  to  the  commanding 
officer.  I  never  investigated  that.  That  was  a  matter  for  the  Sec- 
retary of  War. 

Senator  Chamberi-.ain.  Suppose  the  commanding  officer,  even  after 
the  adoption  of  General  Order  No.  7,  had  seen  fit  to  disobey  the 
advice  of  the  Judge  Advocate  General's  office,  and  to  disregard 
General  Order  No.  7 ;  what  would  you  have  done  ? 

Gen.  Kreger.  The  question  you  ai*e  raising.  Senator,  is  as  to  the 
legality  of  the  action  of  the  reviewing  authority  in  acting  against 
the  advice  of  the  Judge  Advocate  General  ? 

Senator  Chamberlain.  Of  the  Judge  Advocate  General,  yes. 

Gen.  Kreger.  I  suspect  that  under  the  statute,  a'^  it  stands,  the 
action  of  the  reviewing  authority  would  have  legal  foundation. 

Senator  Chamberlain.  Yes;  that  is  what  I  say:  General  Order 
Xo.  7  has  for  its  purpose  the  restraint  of  the  commanding  officer  by 
compelling  him  to  obiey  the  advice  of  the  Judge  Advocate  General's 
Office,  and  then  if  he  disobeys  that  advice,  he  is  perfectly  sustained 
by  the  law,  although  he  may  disobey  a  regulation. 

Gen.  Kreger.  However,  he  is  subject  to  discipline  by  higher 
authority. 

Senator  Chamberlain.  Yes;  did  they  do  it  in  either  of  those  cases 
you  mentioned? 

Gen.  Kreger.  The  fmal  authority  in  one  of  these  cases  was  the 
Secretary  of  War;  and  in  the  other  case,  a-  major  general,  who  stood 
on  the  advice  of  his  own  judge  advocate.  It  was  a  case  of  two  law- 
yers disagreeing. 

Senator  Chamberlain.  Do  you  think  that  there  ought  to  be  some 
appellate  jurisdiction  that  has  power  not  only  to  act  but  to  compel 
obedience  to  its  judgments? 

132265— 19— PT  6 2 
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Gen.  Kreger.  I  do. 

Senator  Chamberlain.  There  has  not  been  any  disagreement  on 
that  proposition,  so  far  as  1  have  heard  the  testimony  here.  The 
only  question  about  which  there  is  a  difference  is  as  to  whether  that 
appellate  tribunal  should  be  composed  in  part  or  in  whole  of  civ- 
ilians, and  whether  or  not  it  should  be  entirely  within  the  Military 
Establishment,  or  partly  within  the  Military  Establishment,  or  a 
civil  tribunal  entirely.  You  think,  I  presume,  that  it  ought  to  be 
entirely  within  the  Military  Establishment,  composed  entirely  of 
military  men  or  men  in  uniform? 

Gen.  Kreger.  I  think  the  course  of  appeal  should  remain  within 
the  Military  Establishment,  and  end  finally  with  the  President. 

Senator  Chamberlain.  That  is  in  accordance  with  the  amend- 
ment proposed  by  the  Judge  Advocate  General's  Office  to  the  Com- 
mittee on  Military  Affairs  in  January,  1918. 

Gen.  Kreger.  t  have  not  examined  that  recently.  That  is  my 
recollection,  however,  of  the  theory  of  that  amendment.  I  did  not 
participate  in  its  preparation. 

Senator  Chamberlain.  And  confirmed  by  the  Keman  report? 

Gen.  Kreger.  That  is  as  it  may  be.    I  do  not  remember  about  that. 

Senator  Chamberlain.  And  recommended  by  the  majority  of  the 
American  Bar  Association,  I  suppose.  And  you  do  not  think  there 
ought  to  be  any  civilians  on  that  appellate  tribunal! 

Gen.  Kreger.  I  do  not. 

Senator  Warren.  I  just  want  to  ask  a  question  outside  the  law- 
yers' domain.  What  proportion  of  the  officers  of  the  Judge  Adx'o- 
cate  General's  Department  canie  from  civil  life  and  what  propor- 
tion from  West  Point  gi'aduates? 

Gen.  Kreger.  You  are  speaking  of  the  Permanent  Establishment  ? 

Senator  Warren.  Yes;  and  further  than  that,  in  the  selection  of 
these  various  judge  advocates,  whether  there  is  any  difference  in 
the  selection  between  those  that  come  from  civil  life  and  those  that 
happen  to  come  from  West  Point  and  were  in  the  line  before  they 
were  sent  into  the  Judge  Advocate  General's  Department? 

Gen.  Kreger.  Have  you  an  Army  Register,  Senator?  I  can  an- 
swer definitely  by  reference  to  an  Army  Register.  Otherwise  I  can 
only  give  an  impression. 

Senator  Warren.  Give  your  impression,  and  then  you  can  cor- 
rect it  afterwards. 

Gen.  Kreger.  I  think  about  half  from  West  Point  and  the  other 
half  from  other  sources;  though  if  there  is  any  difference,  it  is  in 
Mvor  of  the  other  sources. 

(Note  by  Gen.  Kreger. — The  present  commissioned  personnel  of  the  Jiulge 
Advocate  Generars  Department,  Permanent  Establishment,  consists  of  10  officers 
who  are  graduates  of  the  United  States  Military  Academy,  and  18  who  are  not 
graduates  of  that  institution.) 

Senator  Warren.  Those  that  come  from  West  Point  have  not 
been  prepared  of  course  to  take  up  the  duties  of  law  officers,  have 
they  ? 

Gen.  Kreger.  They  get  an  elementary  course  in  law  there. 

Senator  Warren.  But  do  they  not  have  to  go  to  some  other  edu- 
cational institution  or  be  in  some  school  of  the  Army  ? 

Gen.  Kreger.  Practically  all  of  the  men  coming  from  the  Point 
who  have  been  appointed  judge  advocates  are  men  who  have  em- 
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braced  an  opportunity  to  take  a  course  in  law.  Of  course  they 
never  practiced  as  lawyers  in  civil  life,  because  they  went  to  the 
Point  as  young  men. 

Senator  Wabken.  There  is  a  difference  between  the  two  paths, 
isn't  there,  Gen.  Kreger  ? 
'  Gen.  Krboer.  Yes. 

Senator  Warren.  Now,  we  all  understand  that  when  a  man  gets 
a  unifoi-m  on  he  is  in  the  Army,  whether  for  a  month  or  for  life.  I 
wanted  to  get  at,  if  I  could,  what  the  line  of — I  will  not  say  preju- 
dice, because  none  of  us  are  supposed  to  be  prejudiced — ^but  whether 
it  really  made  any  difference  in  the  selection  for  that  place  whether 
a  man  has  been  in  the  line  of  the  Army  or  whether  he  has  been 
practicing  law  in  civil  life,  and  the  qualities  of  the  men  were  known. 

Gen.  Kreoer.  It  is  essentially  a  question  of  the  earning  character 
and  capacity  of  the  man,  rather  than  where  he  comes  from. 

Senator  Warren.  Do  you  think  he  is  better  fitted  if  he  has  had 
a  good  service  in  civil  life  in  various  lines  of  crimes  and  misde- 
meanors than  if  he  has  had  no  experience  whatever? 

Gen.  Kreger.  Successful  experience  as  a  practicing  attorney  is 
exceedingly  valuable.  It  is  from  that  class  that  the  Judge  Advo- 
cate's corps  was  recruited  during  the  war. 

Senator  Warren.  Now  the  laws  in  civil  life  and  the  laws  in  the 
Army  are  quite  different,  and  the  punishments  and  mode  of  proced- 
ure are  exceedingly  different,  especially  in  war.  Do  those  who  come 
in  from  civil  life  adapt  themselves  to  the  exigencies  of  the  Army  life 
and  Army  law  and  Army  punishments  as  readily  as  those  that  are 
from  the  Army  in  the  nrst  instance? 

Gen.  Kreger.  There  are  compensating  advantages  and  disadvan- 
tages. The  lawyer  from  civil  life  who  comes  to  the  law  work  of  the 
Anny,  with  no  military  experience,  is  hampered  somewhat  by  his 
lack  of  knowledge  of  conditions.  He  finds  it  difficult  to  orient  him- 
self. To  begin  with  he  is  somewhat  in  the  dark  with  respect  to  facts 
and  circumstances  that  the  man  who  has  served  in  the  Military  Estab- 
lishment knows  and  feels. 

Senator  Warren.  Now  that  is  one  side  of  the  proposition.  Now 
let  us  look  at  the  other.  The  man  who  has  had  no  Army  life,  but 
is  wpU  grounded  in  law,  outside — in  other  words,  I  want  to  get  at 
whether  it  does  not  make  a  better  court  to  use  them  together  than  to 
nse  either  one  exclusively. 

Gen.  Kreoer.  Undoubtedly.  The  man  who  has  served  long  in  the 
Military  Establishment  has  missed  some  lines  of  legal  experience  that 
the  civilian  practitioner  gets.  That  is  his  disadvantage.  When  the 
two  classes  of  officers  are  employed  together,  using  one  as  the  comple- 
ment of  the  other,  we  have  the  ideal  arrangement. 

Senator  Chamberi*4IN.  I  do  not  think  it  is  a  disadvantage  fi'om 
the  civilian's  viewpoint.  I  do  not  think  it  is  a  disadvantage.  He 
has  been  accustomed  to  seeing  the  criminal  laws  of  his  country  ad- 
ministered along  well-settled  and  well-adjusted  rules  of  evidence, 
with  every  safeguard  thrown  around  a  man  who  is  charged  with  a 
crime,  while  I  sometimes  doubt  very  much  if  a  military  man  sees  any- 
thing else  than  the  strict  military  rule  in  the  investigation  of  a  crime. 

Gen.  Kreoer.  The  civilian  lawyer  coming  into  the  legal  work  of 
the  Army,  particularly  the  disciplinary  side  of  it,  without  previous 
military  experience,  seems  to  be  impressed  with  an  erroneous  theory 
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that  the  law  of  criminal  procedure  and  the  substantive  criminal  law 
on  the  military  side  differ  so  much  from  law  and  procedure  on  the- 
civil  side  that  he  is  quite  likely  to  say,  *'  This  might  be  bad  in  a  civil 
proceeding,  but  certainly  we  can  not  permit  technicalities  to  stand  in 
the  way  of  substantial  justice  in  a  military  court,"  with  the  result 
that  at  times  the  civilian  lawyer  when  first  coming  into  military 
law  work  will  pass  as  valid  a  proceeding  that  the  experienced  mili- 
tary judge  advocate  would  not  pass.  After  a  time  that  works  itself 
out. 

Senator  Chamberlain.  General,  the  function  of  a  judge  advocate 
in  the  smaller  as  well  as  in  the  larger  unit  is  that  of  the  prosecutor, 
is  it  not? 

Gen.  Kreger.  Not  at  all.  You  ai-e  speaking  of  the  member  of  the 
judge  advocate's  corps,  the  staff  judge  advocate? 

Senator  Chamberlain.  Well,  I  am  speaking  now  of  the  man  who 
appears  in  the  court,  after  a  court  is  appointed  to  try  a  man  ? 

Gen.  Kreger.  The  trial  judge  advocate? 

Senator  Chamberlain.  Yes;  the  trial  judge  advocate.  His  fiuir- 
tion  is  that  of  a  prosecutor? 

Gen.  Kreger.  That  is  one  of  his  fimctions,  and  if  there  is  coun-^el 
for  the  accused,  that  is  his  main  function;  but  if  there  is  no  counsel 
for  the  accused,  a  rare  occurrence,  the  trial  judge  advocate  is  charircHl 
with  the  protection  of  the  rights  of  the  accused.  Of  course  that  give- 
him  a  difficult  duty  to  perform. 

Senator  Chamberlain.  That  gives  him  an  impossible  duty  to 
perform  if  he  is  to  do  it  impartially. 

Gen.  Kreger.  It  is  certainly'  next  door  to  impossible. 

Senator  Chamberlain.  Why  should  your  corps  oppose  somethin<r 
like  the  British  system  where  the  judge  advocate  is  there  as  the  legal 
officer  of  the  court,  protecting  the  court,  the  Government,  and  the 
defendant  as  well,  protecting  the  court  from  the  commission  of  eiTor. 
and  protecting  the  defendants  against  the  admission  of  incompetent 
or  improper  testimony? 

Gen.  Kreger.  You  are  speaking  of  a  judge  advocate  who  is  detailed 
by  the  judge  advocate  general  of  England  to  sit  with  a  general 
court-martial  ? 

Senator  Chamberlain.  Not  as  a  part  of  the  courts  but  as  an 
adviser? 

Gen.  Kreger.  That  is,  in  the  comparatively  few  specially  important 
cases  that  go  to  general  courts-martial  ? 

Senator  Chamberlain.  It  might  be  few,  or  it  might  be  all. 

Gen.  Kreger.  I  think  it  runs  only  25  or  30  cases  per  annum  in 
time  of  peace.  The  district  court-martial  in  the  British  Army,  in 
time  of  peace,  performs  to  a  very  large  extent  the  functions  that  are 
performed  by  our  general  court-martial. 

Senator  Chamberlain.  Why  should  not  the  judge  advocate  here 
appear  only  as  an  adviser? 

Gen.  Kreger.  The  trial  judge  advocate? 

Senator  Chamberlain.  Yes. 

Gen.  Kreger.  Now,  the  trial  judge  advocate  is  the  representative 
of  the  Government  in  presentin.g  the  case. 

Senator  Chamberlain.  Now? 

Gen.     Kreger.  Yes. 
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Senator  Chamberlain.  Why  should  not  he  be  there  rather  as  ad- 
viser of  the  court? 

Gen.  Kreger.  Who  would  present  the  case  for  the  Government? 

Senator  Chamberlain.  The  court  could  appoint  a  special  prose- 
cutor if  it  wants,  just  as  now  it  appoints  a  man  to  defend  the  ac- 
cused. As  it  is  now,  the  commanding  officer  appoints  the  court,  the 
judge  advocate  appoints  the  man  who  afterwards  rules  on  the  ad- 
niishibility  of  evidence,  who  disapproves  or  approves  the  evidence. 
As  a  matter  of  fact  it  is  a  (government  of  men  mostly,  not  a  govern- 
ment of  law. 

Gen.  Kreger.  I  think,  Senator,  I  should  have  to  take  issue  with 
you  there. 

Senator  Chamberlain.  I  would  like  to  have  you  enlarge  on  that, 
because  that  is  what  I  get  from  the  hearings. 

.  Gen.  KIreoer.  It  is  true  that  the  commanding  officer  appoints  the 
court  It  is  true  that  he  refers  the  charges.  It  is  true  that  he  desig- 
nates the  judge  advocate.  Under  present  regulations,  he  must  also 
designate,  with  each  court,  a  competent  officer  to  represent  the  ac- 
cused if  the  accused  does  not  select  someone  else.  And  he  passes 
upon  the  validity  of  the  findings.  He  passes  on  all  of  these  under 
the  sanction  of  his  oath  as  an  officer,  requiring  him  to  conform  to  the 
law.  As  a  matter  of  fact,  the  commanding  general,  in  legal  mat- 
ters, rests  upon  the  advice  of  his  staff  judge  advocate.  Again  it  is 
advisory.  However,  referring  to  the  period  when  I  was  judge  ad- 
vocate of  a  department,  I  do  not  recall  a  single  case  in  which  the 
commanding  general  applied  a  different  view  of  the  law  than  the 
one  I  advised  him  was  the  correct  one. 

Senator  Chamberlain.  That  might  have  been  so  in  your  case, 
but  it  is  not  so  in  every  case,  if  the  records  here  are  to  be  relied 
upon.  But  now  wherein  do  we  disagree?  Wherein  is  the  issue  be- 
tween US?  You  have  practically  repeated  what  I  said  a  while  ago 
as  to  the  power  of  the  commanding  officer. 

Gen.  Kreger.  Someone  must  do  these  things. 

Senator  Chamberlain.  Well,  I  know ;  but  you  took  issue  with  me 
on  what  I  said  a  while  ago. 

Gen.  Kreger.  I  took  issue  with  you  upon  the  statement.  Senator, 
that  the  judgment  of  a  military  court  is  merely  the  judgment  of  a 
man,  not  a  judgment  according  to  law. 

Senator  Chamberlain.  That  is  merely  a  difference  in  the  inference 
that  we  draw  from  a  set  of  facts  that  exists. 

Senator  Lenroot.  General,  on  this  appellate  procedure,  perhaps 
you  do  not  want  to  say  that  you  agree  with  the  Keman  report.  Who, 
in  your  opinion,  should  have  the  appellate  power  and  how  should 
it  be  constituted? 

Gen.  Kreger.  It  should  be  lodged  finally  in  the  President. 

Senator  Lenroot.  And  intermediate  between  the  commanding  offi- 
cer and  the  President,  would  there' be  any? 

Gen.  Kreger.  So  far  as  the  details  are  concerned,  the  Judge  Ad- 
vocate Greneral's  Department  should  be  sufficiently  strong  in  the 
number  and  the  capacity  of  its  personnel  to  study  and  report  upon 
every  case  promptly  and  with  sufficient  cogency  to  dispose  of  it 
according  to  law. 

Senator  Lenroot.  Still  in  an  advisory  capacity  ? 

Gen.  Kreger.  Still  in  an  advisory  capacity. 
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Senator  Lenkoot.  What  difference,  then,  would  there  be  between 
that  and  the  present  law  ?  Is  not  that  practically  the  power  of  the 
President  ? 

Gen.  Kreger.  About  the  only  change  that  seems  to  me  to  be  neces- 
sary would  be  to  make  it  perfectly  clear  that  until  a  case  is  finally 
disposed  of  by  the  supreme  appellate  power  it  remains  open  for 
reversal  or  modification  of  the  judgment  below,  so  that  no  man 
would  have  to  rest  under  any  finding  or  sentence  that  is  finally 
regarded  as  unwarranted  by  the  record. 

Senator  Lenroot.  Well,  I  speak  now  only  of  prejudicial  error  of 
law.  Why  should  the  President  be  the  final  power  in  that?  Surely 
he  is  not  presumed  to  have  any  special  knowledge  upon  that  subject 

Gen.  £[reo£r.  I  think  that  is  where  the  power  should  finally  be 
lodged,  because  it  is  essential  to  the  eflSciency  of  any  military  organi- 
zation that  the  final  authority  rest  in  one  man. 

Senator  Lenroot.  Why — confining  ourselves  now  to  prejudicial 
-errors  of  law  ? 

Gen.  Kreger.  The  moment  another  is  empowered  to  speak  the 
final  word  with  respect  to  anything  connected  with  a  military  organi- 
zation we  establish  a  second  line  of  command. 

Senator  Lenroot.  Let  us  see  about  that.  General.  Bear  in  mind 
that  I  am  now  confining  myself  to  prejudicial  err(M«  of  law.  Is  it 
your  idea  that  in  a  given  case,  although  a  competent  authority  should 
judge  that  prejudicial  error  has  been  committed,  nevertheless  there 
should  be  power  vested  in  somebody  with  authority  to  disregard  that 
error  and  confirm  a  sentence  that  was  actually  illegal  ? 

Gen.  Kreger.  No  ;  I  do  not  think  that  will  be  done. 

Senator  Lenroot.  I  am  not  speaking  of  what  would  be  done.  I 
am  asking  if  that  would  not  be  so.  Why  should  not  there  be  a 
competent  authority  to  settle  that  question  of  prejudicial  errors  of 
law  when  it  would  be  deemed  that  the  President  himself  would  not 
necessarily  be  that  competent  authority  ? 

Gen.  Kreger.  If  a  way  were  pointed  out  to  effectuate  that  without 
establishing  a  second  line  of  command,  I  should  be  ready  to  con- 
sider it. 

Senator  Lenroot.  Is  not  this  the  difficulty.  General,  that  in  these 
different  plans  that  have  been  suggested  of  an  appellate  tribunal 
there  is  always  conveyed  with  the  power  of  that  tribunal  not  alone 
to  pass  upon  prejudicial  errors  of  law  but  really  to  pass  upon  the 
record  as  a  whole  and  substitute  its  judgment  for  that  of  the  court, 
and  is  not  that  where  you  get  your  objection  ? 

Gen.  Kreger.  There  is  no  authority  and  there  never  has  been  an 
authority  that  could  impose  a  sentence  more  harsh  than  the  one 
adjudged  by  the  court,  or  enter  any  finding  more  harsh  than  the 
one  arrived  at  by  the  court. 

Senator  Lenroot.  I  understand  that,  but  there  is  now  an  author- 
ity that,  although  it  might  be  admitted  by  every  lawyer  and  bv 
any  competent  court  that  prejudicial  error  had  been  committed, 
nevertheless,  may  confirm  that  sentence. 

Gen.  Kreger.  If  the  commanding  general  sees  fit 

Senator  Lenroot.  I  am  speaking  now  of  the  power. 

Gen.  Kreger.  If  the  commanding  general  sees  fit  to  disregard  the 
advice  of  his  judge  advocate;  yes. 
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Senator  Lenroot.  Yes.  Now  then,  my  question  is,  why  should 
there  not  be  a  competent  authority  to  pass  upon  those  questions, 
not  to  substitute  its  judgment,  but  revise  the  action  of  the  court- 
martial  with  reference  U)  its  judgment  upon  the  facts?  If  there 
is  error  committed  prejudicial  to  the  deiendant,  why  should  not 
there  be  some  competent  authority  to  settle  that,  and  then  go  to 
the  President  or  to  the  court-martial,  or  to  the  commanding  officer, 
it  may  be,  for  further  decision  in  the  case? 

Gen.  Kreger.  The  law  nt  the  present  time  lodges  that  power  and 
duty  in  the  commanding  general. 

Senates  Lenroot.  But  the  commanding  general  is  not  competent 
upon  that.  He  takes  the  advice,  and  it  is  only  advice,  from  those 
who  are  competent  to  pass  upon  it? 

Gen.  Kreoer.  The  moment  we  lodge  that  final  power  in  some  one 
other  than  the  commander,  however,  we  make  that  other  the  more 
powerful  in  the  organization. 

Senator  Lenroot.  How  can  that  be  so  if  the  jurisdiction  of  this 
other  authority  is  limited  only  to  ascertaining  whether  prejudicial 
error  of  law  is  committed  ? 

Gen.  Kreger.  Beducing  the  inquiry  to  one  single  feature? 

Senator  Lenroot.  I  have  stated  several  times.  General,  that  that 
was  how  I  was  limiting  it. 

Gen.  Kreger.  On  the  face  of  the  question^  it  would  seem  not  to 
be  specially  important.  But  if  the  judge  advocate  may  pass  upon 
that  finally,  it  makes  him  to  that  extent  the  superior  of  the  major 
general  commanding  the  divison. 

Senator  Lenroot.  Does  it  not  amount  to  just  this:  that  the  law 
is  superior  to  the  commanding  officer?  The  commanding  officer, 
or  whoever  affirms  the  sentence,  is  supposed  to  follow  the  law,  and 
the  suggestion  that  I  have  made  would  be  purely  an  authoritative 
interpretation  of  the  law  as  applied  to  a  given  case.  It  has  nothing 
to  do  with  the  command. 

Gen.  EIreger.  And  yet  that  interpretation  rendered  by  a  major 
would  overrule  a  major  general  ? 

Senator  Lenroot.  That  might  be  so,  of  course.  Let  me  put  the 
question  then,  would  you  think  a  major  general,  absolutely  ignorant 
of  law,  should  have  a  higher  power  upon  the  rights  of  an  accused, 
Imowing  nothing  of  those  rights  as  a  matter  of  law,  in  the  matter, 
than  a  subordinate  officer  who  is  fully  competent  to  pass  upon  the 
interpretation  of  law? 

Gren.  Kreger.  I  see  no  reason  for  departing  from  the  statement 
that  I  have  made  that  the  conmianding  general,  with  the  advice  of 
a  competent  judge  advocate,  and  acting  under  the  sanction  of  his 
oath,  should  have  this  final  authority. 

Senator  Lenroot.  Even  though  he  is  incompetent  to  exercise  it? 

Gen.  Kreger.  I  can  not  assume  that  he  is  incompetent  to  exercise 
it 

Senator  Lenroot.  Well,  let  me  give  you  a  case.  Assume  then  that 
he  has  no  knowleds:e  of  the  law. 

Gen.  ElReger.  That  is  why  he  has  a  law  officer  to  advise  him. 

Senator  Lenroot.  That  comes  right  back  to  the  beginning. 

Senator  Chamberlain.  That  is  reasoning  in  circles.  Put  it  this 
way:  If  I  mav  use  your  own  illustration  a  little  further,  we  will 
say  Senator  Warren  here  and  Senator  Lenroot  and  Chief  Justice 
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White  constitute  the  Department  of  the  Jiid^  Advocate  General. 
Every  record  of  conviction  of  these  liigher  crimes,  we  will  say,  ap- 

f  roved  by  the  commanding  general  comes  up  to  them  for  review, 
t  has  been  approved  by  the  commanding  general,  and  yet  these 
gentlemen,  with  Mr.  Lenroot,  who  is  a  distmguished  lawyer,  and 
Justice  White,  who  is  a  distinguished  judge,  take  that  record  up  by 
the  four  corners  and  they  find  that  there  has  been  prejudicial  error, 
that  the  defendant  was  not  properly  represented,  tnat  evidence  wa-^ 
excluded  that  ought  to  have  been  admitted,  hearsay  evidence  was  ad- 
mitted that  ought  not  to  have  been  admitted,  and  that  there  wa^ 
gross  error  in  the  trial  of  the  case ;  in  other  words,  that  the  man  did 
not  have  a  fair  trial.  They  make  their  finding  to  that  effect.  It 
may  not  be  that  they  can  enforce  the  judgment  of  the  lower  coui-t, 
but  thev  can  at  least  advise  the  court  of  the  errors,  whether  these 
men  had  the  rank  of  major  or  no  rank  at  all. 

Gen.  Kreger.  If  the  law  ofiicers  properly  advise  the  conimandinij 
general,  he  will  never,  in  anything  like  a  clear  case,  give  effect  to  i 
different  view  of  the  law  of  the  case. 

Senator  Lenroot.  That  is  exactly  what  we  want  an  appellate  tri- 
bunal for. 

Gen.  Kreger.  It  is  not  necessary  to  depart  from  the  theory  of  mil'- 
tary  connnand  in  order  to  get  the  result.  It  is  not  necessary  to  as- 
sume to  deprive  the  President  of  the  power  to  command  the  Army 
in  order  to  get  the  result.  It  is  not  necessary  to  put  the  division 
commander  m  the  position  of  commanding  the  division,  minus  tlie 
Judge  Advocate,  in  order  to  get  the  result.  In  practice,  the  advii^ 
of  the  law  officei*s  is  followed,  except  in  the  rare  cases  as  to  which 
two  law  officers  may  or  do  disagree. 

Senator  Lenroot.  So  far  as  the  interpretation  of  the  law  is  con- 
cerned, is  there  any  more  reason  why  the  President  should  not  b 
bound  by  the  interpretation  of  the  law  of  some  other  bodj'  in  the 
military  side  of  the  Government  than  he  is  bound,  as  he  is  bound 
now,  bv  the  verv  men  that  he  appoints,  the  Supreme  Bench  of  the 
United"^ States?  \ 

Gen.  Kreger.  That  is  a  coordinate  branch  of  the  Government. 
But  the  President  is  not  bound  by  the  opinion  of  the  Attorney  Gen- 
eral: neither  is  the  Secretary  of  War  bound  by  the  opinion  of  the 
Judge  Advocate  General,  nor  the  Secretary  of  the  rfavy  by  the 
opinion  of  the  Solicitor. 

Senator  Lenroot.  No;  but  Congress  is  given  the  power  to  make 
laws  for  the  government  of  the  Army.  I  do  not  see  why  it  is  not 
just  as  competent  for  Congress  to  create  a  body  for  the  authorita- 
tive interpretation  of  the  law  as  applied  to  a  given  case  as  it  is 
in  the  civil  branch  of  the  Government.  I  want  to  be  thoroughly 
understood.  I  appreciate  fully  the  objections  that  have  been  made 
to  mingling  the  power  or  jurisdiction  of  the  appellate  court,  the 
substitution  of  its  judgment  for  that  of  the  court-martial,  to  take 
a  sentence  and  do  with  it  whatever  in  its  judgment  it  thinks  ought 
to  be  done.  I  can  see  how  that  would  interfere  with  discipline.  I 
am  unable  to  see  why  a  competent  authority,  however  constituted, 
that  merelv  interprets  the  law  as  to  a  given  case,  could  possiblv 
interfere  With  the  military  command.  i~       . 

Gen.  Kreger.  Are  we  able.  Senator,  entirely  to  disassociate  law 
and  fact  in  the  trial  of  a  case  ? 
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Senator  Lenroot.  Exactly;  the  same  way  that  the  appellate  tri- 
bunals are  able  to  do  in  civil  law.  They  ^o  not  disturb  the  judg- 
ments of  the  lower  courts  except  for  errors  of  law.  They  do  not 
attempt  to  substitute  their  judgment  of*the  facts. 

Gen.  Kreoer.  Neither  is  that  the  rule  in  the  administration  of 
military  justice. 

Senator  Chamberlain.  There  have  been  absolutely  some  of  the 
prossest  errors  committed  in  cases  where  men  have  been  convicted 
that  I  have  ever  seen  anywhere.  And  there  is  no  use  in  shutting  our 
eyes  to  that  fact,  and  yet  the  commander  is  absolutely  supreme  in 
those  cases? 

Gen.  Kreger.  Error  has  been  committed  occasionally  and  sen- 
tences have  been  imposed  that  I  should  not  regard  as  necessary; 
but  the  corrections  authorized  by  law  have  also  been  applied. 

Senator  Chamberlain.  Well,  now,  do  you  see  any  objection  to 
making  those  errors  as  few  as  possible? 

Gen.  Kreoer.  Not  only  do  I  not  see  any  objection  to  such  a  course, 
but  I  believe  thoroughly  in  making  them  as  few  as  possible. 

Senator  Chabiberlain.  It  seems  to  me  that  that  proposition  which 
you  now  advocate,  and  which  was  recommendea  to  the  Military 
Affairs  Committee  in  January,  1918,  is  simply  an  appeal  to  Philip 
drunk  and  Philip  sober.  In  other  words,  instead  of  limiting  the 
power  of  the  Judge  Advocate  General,  it  broadens  it  and  gives 
greater  power  for  errors  than  existed  beiore. 

Gen.  Kreoer.  The  power  of  the  Judge  Advocate  General  ? 

Senator  Chamberlain.  Yes;  and  the  military  regime,  I  do  not 
care  what  you  call  it.  In  the  last  analysis,  the  President  would  be 
governed  in  99.9  cases  by  the  advice  of  the  Judge  Advocate  General 
or  the  Chief  of  Staff,  or  both.  It  is  still  the  military  machine  that  is 
functioning  under  the  plan  that  you  propose. 

Gen.  Kreger.  It  is  the  legal  side  of  the  military  machine  that  is 
functioning.  Does  a  man  necessarily  cease  to  be  a  lawyer  because 
he  puts  on  a  uniform  ? 

Senator  Chamberlain.  No;  but  there  is  the  military  viewpoint 
that  you  spoke  of  a  while  ago  that  you  find  cropping  out  all  the 
time,  of  making  a  superior  officer  obey  the  command  of  a  junior 
officer. 

Gen.  Kreoer.  That  situation,  of  course,  can  not  exist  in  a  military 
establishment  that  is  to  function  effectively. 

Senator  Chamberlain.  It  does  exist.  I  will  tell  you  what  I  mean 
by  that.  Here  is  the  commanding  officer,  who  may  be  the  colonel 
of  a  regiment,  or  he  may  be  a  higher  authority.  He  appoints  a 
court  inferior  to  him.  He  appoints  the  judge  advocate  who  prose- 
cutes the  case.  He  appoints  the  man  who  defends  the  accused. 
All  these  men  are  in  the  Military  Establishment  and  subordinate 
to  him.  The  wishes  of  the  commanding  officer  may  be  known  by 
these  subordinate  oflScers.  Is  it  humanly  possible  that  those  men 
are  not  influenced  at  all  by  what  they  know  the  wishes  to  be  of  the 
commanding  officer  in  the  case  that  comes  before  them  ? 

Gen.  Kreger.  I  do  not  think  that  that  would  influence,  in  an 
unlawful  way,  the  judgment  of  a  sworn  member  of  the  court. 

Senator  Chahberlain.  You  know  there  have  been  cases  where 
the  conmianding  officer  has  disapproved  the  findings  and  had  the 
court  reconvened  and  the  accused  tried  over? 
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Gen.  Kreger.  I  have  never  heard  of  a  case,  once  legally  tried,  being 
tried  over. 

Senator  Chamberi^ain.  To  reconsider  the  case? 

Gen.  Kreger.  To  consider^the  evidence  received  before  the  orig- 
inal verdict  was  arrived  at?  If  a  commanding  general  sent  down 
an  order  to  the  court  to  find  otherwise  than  it  had  fotind,  if  he 
did  more  than  point  out  cogently  wherein  he  believed  the  court 
had  erred,  we  should  have  no  hesitation  in  holding  the  proceeding 
invalid. 

Senator  Chamberlaik.  That  is  advisory? 

Gen.  Kreger.  That  is  ancient  historj-  now,  because  no  command- 
ing general  is  now  permitted  to  send  a  case  back  with  a  view  to 
substituting  a  finding  of  guilty  for  one  of  not  guilty,  or  to  revise 
a  sentence  upward. 

S^iator  Chamberlain.  Well,  T  wish  you  would  examine  the  case 
of  a  young  man  down  in  Natchez,  Miss.,  named  Winchester.  I 
think  you  will  find  in  his  case  that  in  France  he  was  charged  with 
embezzlement  and  absence  without  leave. .  He  was  found  not  ^lilty 
of  embezzlement,  and  guilty  of  absence  without  leave,  and  dis- 
missed from  the  Army,  but  the  commanding  officer  reconvened  the 
court — ^that  is  possible,  as  you  say — and  ordered  the  reconsideration 
of  it  by  the  court,  with  the  result  that  he  was  convicted  of  embezzle- 
ment and  absence  without  leave,  dishonorably  dismissed  from  the 
Army,  and  sentenced  to  the  penitentiary,  on  the  suggestion  merely 
of  the  commanding  officer  that  a  man  who  was  charged  with  em- 
bezzlement ought  to  be  convicted  on  general  principles.  If  I  have 
misstated  the  case,  I  should  like  to  have  you  give  the  record  of  it. 

(Note  by  Gen.  Kbeger. — A  statement  respecting  this  case,  prepareA  from 
records  on  file  In  the  Judge  Advocate  Generars  oflSce,  foUows:) 

1.  First  Lieut.  Eugene  K.  Winchester,  155th  Infantry,  was  tried  in  Franrv  on 
October  23  and  24,  1918,  before  a  general  court-martial  convened  by  order  of 
Maj.  Gen.  Hodges,  commanding  the  38tb  Division,  American  I&ipeditionanr 
Forces,  upon  the  following  charges  and  specifications,  viz: 

Charge  I :  Violation  of  the  93rd  article  of  war. 

Specification:  In  that  First  Lieut.  Eugene  K.  Winchester,  155th  Infantry, 
did,  at  Masseurve,  France,  A.  P.  O.  904,  on  or  about  the  10th  day  of  October, 
1918,  fraudulently  convert  to  his  own  use  and  benefit  and  knowini^y  emhexzle 
company  funds  to  the  value  of  about  $1,225.00,  the  property  of  Company  A, 
155th  Infantry,  intrusted  to  him  as  company  commander  of  said  Company  A, 
155th  Infantry. 

Charge  II :  Violation  of  the  61st  article  of  war. 

Specification  1:  In  that  First  Lieut.  Eugene  K.  Winchester,  155th  Infantry, 
did,  at  Masseurve,  France,  without  proper  leave,  absent  himself  ftom  his 
command  from  about  nine  o'clock  a.  m,  October  5th,  1918.  to  about  seven  o'clock 
p.  m„  October  5th,  1918,  by  going  to  the  city  of  Bourges,  France, 

Specification  2:  In  that  First  Lieut.  Eugene  K.  Winchester,  l^th  Infantry, 
did,  at  Masseurve,  France,  without  proper  leave,  absent  himself  from  his  com- 
mand from  about  seven  o'clock  a.  m.,  October  10th,  1918,  until  aboat  seren 
o'clock  p.  m.,  October  10th,  1918,  by  going  to  the  city  of  Bourges,  Ft-ance. 

( marge  III :  Violation  of  the  96th  article  of  war. 

Specification:  In  that  First  Lieut.  Eugene  K.  Winchester,  155th  Infantry, 
having  been  intrusted  with  the  care  and  custody  of  the  company  council  book 
of  Company  A.  155th  Infantry,  as  commanding  officer  of  said  Company  A^  155th 
Infantry,  did,  in  France,  at  some  time  between  the  3rd  day  of  September,  1918, 
and  the  10th  day  of  October,  1918,  while  he  was  charg^  with  the  care  and 
custody  of  said  council  book,  negligently  lose  or  thru  design  destroy  the  said 
council  book,  together  with  all  vouchers  connected  therewiti^. 

Charge  IV :  Violation  of  the  69Ui  article  of  war. 
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Spedficatlon :  In  that  First  Lieut.  Eugene  K.  Winchester,  155th  Infantry, 
having  been  placed  In  arrest  by  his  commanding  officer  on  account  of  being 
charged  with  a  crime,  did,  at  Masseurve,  France,  on  or  about  the  17th  day  of 
October,  1918,  break  his  arrest  before  he  was  set  at  liberty  by  proper  authority. 

2.  lieutenant  Winchester,  who  was  represented  at  the  trial  by  First  Lleu- 
teDant  Maurice  L.  Geisenberger,  155th  Infantry,  as  counsel,  pleaded  not  guilty 
to  all  of  the  charges  and  specifications. 

3.  The  court  found  Lieutenant  Winchester  guilty  of  Charges  I,  II,  and  IV,  and 
the  specifications  thereunder,  not  guilty  of  Charge  III  and  the  specification 
thereunder,  and  sentenced  him  **  to  be  dismissed  the  service." 

4.  In  a  written  review,  dated  October  27,  1918,  Major  W.  W.  Thompson,  divi- 
sion Judge  advocate,  expressed  the  opinion  that  the  record  was  legally  sufiicient 
to  support  each  of  the  findings  of  guilty.  With  reference  to  the  charge  of  em- 
bezz'ement,  after  reviewing  at  some  length  the  evidence  of  record.  Major 
Thompson  said: 

'*  There  can  be  no  question  in  my  mind  about  the  guilt  of  the  accused  on  this 
charge." 

Major  Thompson  concluded  his  review  ns  follows : 

**0n  the  question  of  punishment  I  am  of  the  opinion  tliat  the  court  has  not 
given  proper  consideration  to  the  seriousness  of  the  offenses  of  which  it  has 
convicted  the  acaised.  To  my  mind  it  is  still  immaterial  that  the  accused  did, 
on  the  day  of  the  trial,  refund  what  he  claims  to  be  the  amount  he  is  due  the 
company  fund.  He  occupied  the  resi)on8ible  position  of  company  commander 
nod  was  charged  with  the  obligation  of  caring  for  the  company  fund  of  that 
company.  Not  only  did  he  fall  to  do  that  but  iii  some  manner  he  lost  the  fund, 
and  from  what  he  stated  to  Colonel  Hosklns,  we  may  surmise  In  what  manner 
he  lost  it,  for  he  said  he  had  gotten  drunk  and  lost  the  funds.  Could  it  be 
argued  that  If  an  enlisted  man  stole  a  thousand  dollars  that  he  would  be  given 
a  dishonorable  discharge  and  toUl  to  g>  home.  Is  it  any  more  reasonable  in 
morals  or  law  thnt  this  accused  should  be  permitted  to  escape  the  consequences 
of  his  criminal  act.  I  am  of  the  opinion  that  this  record  should  be  returned 
to  the  court  and  that  the  reviewing  authority  should  ci^U  the  court's  attention 
to  the  fact  that  the  punishment  awarded  is  absolutely  and  ridiculously  inade- 
quate for  the  offenses  of  which  It  convicted  the  accused." 

5.  Pursuant  to  the  foregoing  recommendation  of  the  division  judge  advocate, 
the  reviewing  authority,  Major  General  Hodges,  on  Octol)er  27,  1918,  returned 
the  record  to  the  court  by  means  of  an  Indorsement  reading  as  follows,  viz : 

**The  reviewing  authority  is  of  the  opinion  that  the  sentence  awarded  in  this 
case  is  absolutely  and  entirely  inadequate  for  the  offenses  of  which  the  court 
has  properly  convicted  the  accused.  The  evidence  Is  convincing  beyond  any 
question  of  a  doubt  that  the  accused  embezzled  his  company  funds.  It  Is  like- 
wise clear  that  he  absented  himself  without  leave  on  two  occasions  and  that 
when  placed  in  arrest  for  embezzlement  he  had  so  little  regard  for  the  restric- 
tion that  he  broke  that  arrest.  In  the  opinion  of  the  reviewing  authority,  em- 
bezzlement is  one  of  the  most  reprehensible  and  detestable  offenses  which  any 
man  may  commit 

*The  accused  was  entrusted  with  this  company  fund.  He  was  occupying  the 
honorable  position  of  an  officer  in  the  United  States  Army.  He  violated  that 
trust  and  dishonored  that  position  by  embezzling  that  company  fund.  Could  it 
be  argued  that  if  an  enlisted  man  had  embezzled  one  thousand  dollars  or  more 
or  property  or  funds  entrusted  to  him  by  the  Qovemment  that  a  simple  dis- 
honorable discharge  would  be  sufficient  for  the  offense?  Can  It  be  argued  with 
any  more  a  degree  of  reason  that  simple  dismissal  is  sufficient  for  this  offense 
of  embezzlement?  The  object  of  all  punishment  is  its  deterring  effect  on  others. 
The  reviewing  authority  is  of  the  opinion  that  this  sentence  is  not  sufficient  to 
impress  upon  the  mind  of  the  accused  or  upon  the  minds  of  others  the  grave 
seriousness  of  the  crime  which  this  accused  committed  by  embezzling  the  fund. 

"Having  the  foregoing  views  of  this  case,  the  reviewing  authority  is  returning 
the  record  to  the  court  for  a  reconsideration  of  the  sentence  In  the  light  of  the 
foregoing  remarks." 

The  court  having  reconvened  on  October  30, 1918,  revoked  its  former  sentence 
and  sentenced  the  accused  "to  be  dismissed  the  service  of  the  United  States 
and  to  be  confined  at  hard  labor,  at  such  place  as  the  reviewing  authority  may 
direct,  for  a  period  of  five  years." 

The  reviewing  authority  approved  this  sentence,  and  forwarded  the  record 
of  trial  to  the  commander  in  chief  of  the  American  Expeditionary  Forces  for 
action  under  the  48th  article  of  war. 
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Gen.  Kreger.  Did  the  commanding  general  order  a  finding  of 
guilt}'  against  the  accused? 

Senator  Chamberlain.  No;  he  does  not  have  to  make  an  order. 
Fortunately  those  cases  do  not  happen  often,  but  they  do  happen, 
and  it  ought  to  be  made  impossible  for  them  to  happen  at  all.. 

Gen.  Kreger.  It  has  been. 

Senator  Chamberlain.  I  do  not  think  so.  I  do  not  agree  with  you. 
General.  I  would  like  to  have  you  state  how  it  has  been  made  im- 
possible. You  mean  by  this  recent  order  of  the  President  after  tlie 
war  was  over? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  That  is  locking  the  door  after  the  hoi-se 
has  been  stolen,  and  the  very  discussion  of  this  subject,  I  have  no 
doubt,  caused  the  adoption  of  that  order.    What  is  the  number  ? 

(Jen.  Kreger.  General  Order  No.  88,  War  Department,  1919, 
paragraph  1. 

Senator  Chamberlain.  I  should  like  to  have  that  put  in  the 
record. 

(The  order  referred  to  is  here  printed  in  the  record  as  follows:) 

General  Orders,  \  War  Department, 

No.  88.  /  Washington,  July  14.  1919. 

I.  Procedure  respecting  the  return  of  proceedings  to  courts-martial  for  re- 
vision. The  following  rule  of  procedure  prescribed  by  the  President  modify- 
ing tlie  existing  procetlure  respocting  the  return  of  proceedings  to  courts-mar- 
tial for  revision  is  published  for  the  Information  and  guidance  of  all  concerned: 

1.  No  authority  will  return  a  record  of  trial  to  any  military  tribunal  for  re- 
consideration of — 

(a)  An  acquittal;  or 

(b)  A  finding  of  not  guilty  of  any  specification ;  or 

(c)  A  finding  of  not  guilty  of  any  charge,  unless  the  record  shows  a  finding 
of  guilty  on  a  specification  laid  under  that  charge  which' sufficiently  alleges  a 
violation  of  some  article  of  war;  or 

(d)  The  sentence  originally  imposed,  with  a  view  to  increasing  its  severity, 
unless  such  sentence  is  less  than  the  mandatory  sentence  fixed  by  law  for  the 
offense  or  offenses  upon  which  a  conviction  has  been  had. 

2.  No  military  tribunal  in  any  proceedings  on  revision  shall  reconsider  its 
finding  or  sentence  in  any  particular  in  which  a  return  of  the  record  of  trial 
for  such  reconsideration  is  herein  prohibited. 

3.  This  order  will  be  effective  from  and  after  August  10,  1919. 

•  •  •  •  *  *  • 

By  order  of  the  Secretary  of  War: 

PsTTON  C.  March, 
General,  Chief  of  Staff. 
Official : 
P.  C.  Harris, 

The  Adjutant  General. 

Senator  Chamberlain.  That  is  a  mere  regulation,  which,  in  my 
opinion,  was  adopted  because  of  criticisms  of  the  administration  of 
military  justice.  Now,  the  next  President  who  comes  in  may  be  a 
splendid  man,  honest  in  every  purpose,  and  yet  he  may  be  a  strict 
military  man,  and  may  have  that  order  revoked.  It  ought  not  to  be 
possible  that  that  should  lie  in  the  power  of  any  one  man  to  adminis- 
ter justice. 

Gen.  Kreger.  I  have  not  the  slightest  objection  to  this  regulation 
being  embodied  in  a  statute,  because  it  is  something  that  I  have  stood 
for  since  coming  into  the  Army,  possibly  due  to  my  training  a^j  a 
lawyer. 
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Senator  Lenroot.  General,  if  it  were  not  for  the  fact,  as  you  state, 
of  an  apparently  incongi'uous  situation  of  a  subordinate  onicer  con- 
trolling the  action  of  a  superior  officer,  would  you  be  in  favor  of  the 
action  of  the  Judge  Advocate  General's  office  upon  the  review  of 
cases  for  errors  of  law  being  made  final  ? 

Gen.  Kbeger.  If  it  were  entirely  possible  to  divorce  the  whole 
procedure  from  any  effect  upon  the  necessary  all-inclusiveness  of 
the  power  of  conmiand,  then  perhaps  it  would  make  no  difference,  but 
that  is  practically  impossible. 

Senator  Lenroot.  I  can  not  see,  General,  how  the  matter  of  preju- 
dicial error  of  law  can  affect  command,  except — ^I  do  not  think  that 
affects  it — ^the  idea  of  the  subordinate  officer  controlling  the  action  of 
the  superior  officer.  In  that  sense  it  might  perhaps  affect  command, 
but  so  far  as  the  command  itself  is  concerned,  how  can  securing  the 
rights  of  an  accused  affect  command? 

Gen.  Kreqer.  If  the  commanding  general  can  not  be  trusted  in 
respect  of  one  thing  he  can  hot  be  trusted  in  respect  of  another.  The 
moment  we  begin  to  take  from  him  the  power  to  decide  in  respect 
of  everything,  of  course  always  under  the  law,  in  respect  of  every- 
thing that  has  to  do  with  his  command,  we  weaken  his  control  over 
his  organization.  The  commanding  officer  must  be  responsible  for 
everything  in  connection  with  his  organization.  It  is  only  where  he 
is  in  fact  the  commanding  officer  that  he  can  get  the  best  out  of  his 
command. 

Senator  Lenroot.  So  in  theory  he  must  be  an  absolute  autocrat? 

Gen.  Kreger.  No;  because  we  do  nothing  autocratically. 

Senator  Lenroot.  In  theory — I  am  not  speaking  of  what  you  do — 
he  must  be  an  absolute  autocrat. 

Gen.  Keeger.  Not  in  theory  even;  because  he  acts  always  under 
the  sanction  of  the  law. 

Senator  Lenroot.  Acts  under  the  law  when  it  is  admitted  that  he 
himself  may  be  absolutely  independent  to  interpret  the  law  ? 

Gen.  Kreger.  That  is  proceeding  upon  the  assumption  that  he  not 
only  knows  no  law  himself,  but  will  not  consider  any  legal  advice. 
The  commanding  officer  acts  upon  the  advice  of  his  stan  officers  in 
a  veiy  large  proportion  of  the  decisions  that  he  makes,  the  things 
that  he  orders.  If  we  are  to  permit  the  judge  advocate  to  be  final 
in  respect  of  certain  things  said  to  be  within  his  jurisdiction,  why 
not  make  the  quartermaster  final  in  respect  of  his,  and  the  ordnance 
officer  in  respect  of  his? 

Senator  Lenroot.  Do  you  make  no  distinction.  General,  between 
protecting  the  rights  of  a  citizen  accused  of  crime  and  carrying  out 
an  ordinary  policy,  attempting  to  make  a  comparison  between  the 
conduct  of  the  Quartermaster's  Department  and  the  court-martial 
trial  ? 

Gen.  Kreger.  They  are  two  different  functions,  each  of  which 
ought  to  be  performed  in  the  best  possible  manner.  The  difference 
seems  to  be  that  I  take  the  view  that  the  commanding  general  will 
perform  his  duties  according  to  law,  and  that  there  is  a  theory  on 
the  part  of  others  that  he  will  not,  that  he  will  be  autocratic,  and 
arbitrary,  and  will  disregard  the  law.  In  my  20-odd  years  of 
service  m  the  Army,  I  have  served  under  no  commanding  officer 
that  would  arbitrarily  override  considered  legal  advice. 
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Senator  Chamberlain.  Do  you  think  that  the  British  discipline 
is  impaired  by  the  fact  that  the  judge  advocate  general  of  Grreat 
Britain  holds  his  position  for  life,  with  a  large  salary,  and  the  cas^ 
are  reviewed  by  him  and  he  determines  whether  or  not  there  was 
error,  and  wherein  the  error  consists,  and  his  finding  goes  through 
the  assistiint  adjutant  genenil  to  the  minister  of  war,  and  the 
opinion  of  the  attorney  general  may  then  be  askd  by  him,  but  not 
in  all  of  the  cases,  the  judge  advocate  general  is  followed,  his  opin- 
ion is  followed  ?  Do  you  think  the  British  discipline  is  impaired  by 
the  fact  that  he  is  a  civilian  and  that  his  opinions  are  followed  in  the 
administration  of  military  justice? 

Gen.  Kreoer.  He  is  a  subordinate  of  the  prime  minister,  respon- 
sible to  him,  indirectly  it  is  true. 

Senator  Chamberlain.  Well,  the  appellate  tribunal  that  Senator 
Lenroot  is  suggesting  here  has  only  the  power  to  find  whether  or 
not  there  has  l>een  error.    It  does  not  propose 

Gen.  Kreger.  But  that  is  establishing  a  separate,  independent 
tribunal ;  whereas  the  judge  advocate  general  of  England  simply 
reports  to  the  Secretary  of  State  for  War  through  the  deputy  adju- 
tant general — ^through  a  military  channel — to  the  supreme  executiA'e 
authority. 

Senator  Chamberlain.  Senator  I^enroot  was  not  here  when  that 
system  was  gone  into,  but  the  rights  of  the  accused  are  further  pro- 
tected in  the  British  system  in  this  way,  that  if  the  court  goes  ahead 
and  imposes  a  sentence  in  violation  of  the  advice  of  the  judge  advo- 
cate who  attends  the  trial,  the  court  subjects  itself  to  liability  for 
damages. 

Gen.  Kreger.  I  suspect  that  if  a  court  were  to  proceed  without 
jurisdiction  with  us  the  same  result  would  occur. 

Senator  Chamberlain.  Then  it  would  "  break  "  some  of  the  officers 
of  the  Army  if  it  wei^e  pursued  relentlessly. 

Gen.  Kreger.  Following  the  Milligan  case  were  there  not  a  num- 
ber of  civil  actions  against  the  members  of  the  commission? 

Senator  Lenroot.  I  think  there  were.  I  do  not  know  what  became 
of  them. 

Gen.  Kreger.  The  Supreme  Court  held  that  the  military  com- 
mission that  tried  Milligan  was  without  jurisdiction  to  do  so;  and 
I  think  that  later  there  were  civil  proceedings  for  damages  against 
the  members  of  the  commission  with  judgment  for  Milligan. 

Senator  Chamberlain.  That  is  a  provision  of  law  and  regulation 
in  Great  Britain. 

Senator  Warren.  Have  you  anything  to  offer  that  has  occurred 
to  you  bearing  on  this  general  subject,  as  to  the  other  angles  of  it? 

Gen.  Kreger.  Nothing  occurs  to  me  at  the  present  time. 

Senator  Lenroot.  General,  you  are  familiar  with  how  this  bill 
proposes  to  constitute  the  court,  allowing  enlisted  men  to  sit  on  the 
court.    What  would  you  say  about  that? 

Gen.  Kreger.  I  think  that  would  not  be  a  satisfactory  means  of 
securing  both  justice  and  discipline. 

Senator  Lenroot.  Would  you  think  that  the  sentences  or  that  the 
attitude  of  those  enlisted  men  would  be  more  or  less  severe  toward 
the  accused  as  a  rule? 

Gen.  Ejieger.  I  am  inclined  to  think  that  their  attitude  would  not 
be  as  consistent  as  those  of  the  officers.    They  would  be  more  likely 
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to  be  swaved  by  what  might  be  termed  a  local  view  of  the  offense, 
the  offencfer,  or  the  occasion ;  because  naturally  the  view  of  the  en- 
listed man  is  somewhat  more  circumscribed  than  that  of  the  officer. 

Senator  Lenroot.  On  courts-maitial  generally,  is  it  your  experience 
that  officers  of  a  court  are  more  sympathetic  to  officers  that  are  ac- 
cused than  to  enlisted  men,  or  otherwise  ? 

Gen.  Kreger.  Taking  it  by  and  large,  I  do  not  see  that  there  is 
any  material  difference.  In  some  instances  it  hiis  seemed  to  me  to 
be  manifest  that  the  court  was  swayed  by  sympathy  for  an  officer ; 
in  others  it  was  quite  manifest  that  the  court  was  swayed  by  sym- 
pathy for  an  enlisted  man,  especially  his  family. 

Senator  Lejjroot.  It  would  depend  on  the  facts  in  the  particular 
case? 

Gen.  Kreqer.  Yes;  it  would  depend  on  the  facts  in  the  particular 
case.  The  proceedings  in  the  cases  of  officers  are  ordinarily  more 
extended  than  in  the  cases  of  enlisted  men.  The  issues  in  the  cases 
of  officers  are  usually  the  more  complex,  affording  more  opportunity 
for  the  activities  of  counsel  and  for  a  harder  fight. 

Senator  Lenroot.  But  you  do  not  think  that  the  mere  classes,  the 
fact  that  one  is  an  officer  being  tried  and  the  other  an  enlisted  man, 
without  reference  to  the  personality  of  either,  makes  any  difference? 

Gen.  Kreger.  I  do  not  think  that  that  appears  as  a  consistent 
thread  running  through  the  administration  of  military  justice.  It 
is  possible  that  when  an  officer  is  dismissed,  and  also  sentenced  to 
confinement,  or  in  a  case  where  confinement  might  be  authorized  in 
addition  to  dismissal,  the  period  of  confinement  may  sometimes  be 
tempered  on  the  theory  that  dismisf^al  is,  by  itself,  a  substantial  pun- 
ishment. However,  that  is  not  a  theory  that  has  appealed  to  me. 
To  my  mind,  the  dishonorable  discharge  adjudged  in  the  case  of 
an  enlisted  man  stands  on  a  par  with  and  amounts  to  as  much  pun- 
ishment for  the  enlisted  man  as  dismissal  does  to  an  officer.  The  two 
ai-e  identical,  except  that  the  words  descriptive  of  the  judgment  are 
different. 

Senator  Lenroot.  In  addition  to  that,  in  case  of  two  identical 
crimes,  one  by  an  officer  and  the  other  by  an  enlisted  man,  as  a  rule 
would  it  not  be  said  that  the  officer  should  be  held  to  a  higher  stand- 
ard? 

Gen.  Kjieger.  That  is  my  theory.  If  an  officer  and  an  enlisted  man 
were  concerned  in  the  same  offense,  I  should  be  inclined  to  try  the 
officer  and  let  the  enlisted  man  go  with  an  admonition. 

Senator  Warren.  There  has  been  some  difference  of  opinion  and 
some  discussion  as  to  whether  the  list  of  specific  crimes  and  misde- 
meanors and  the  punishments  named  should  be  enlarged,  or  whether 
the  trials  and  the  sentences  and  the  punishment  should  rest  upon 
the  circumstances  under  which  the  offense  occurred,  the  situation 
and  surroundings  when  the  offense  was  committed.  What  would 
you  say  about  that? 

Gen.  EIreger.  It  misrht  be  practicable  to  enlarge  somewhat  the 
specific  description  of  offenses,  though  the  revision  of  1916  goes 
considerably  further  than  the  prior  form  of  the  Articles  of  War  did. 
But  to  lay  down  a  specific  punishment  for  each  particular  offense 
I  think  is,  in  the  long  run,  impracticable,  because  the  circumstances 
under  which  an  offense  may  be  conmiitted  vary  so  widely  as  to  make 
it  necessary  to  leave  a  very  wide  discretion  in  the  court. 
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Senator  Warren.  Now,  on  the  whole,  w^ould  the  sentence  be  liable 
to  be  more  or  less  severe,  taken  by  and  large,  if  such  transgression 
were  enumerated  in  the  law,  or  if  it  were  left  to  the  court  to  provide 
a  maximum 'li 

Gen.  Kreger.  My  own  theory  is  that  the  statute  itself  should  de- 
scribe the  various  offenses  and  indicate  maximum  limits  of  punish- 
ment somewhat  generally,  and  that  the  executive  should  have  the 
power  to  define  the  limits  of  punishments,  not  only  in  peace  time,  but 
also  in  war  time. 

Senator  Warren.  Do  you  mean  to  have  some  standard  maximum 
or  not  ? 

(Jen.  Kregkr.  Yes. 

Senator  Warren.  If  vou  have  that  standard  there  are  times,  of 

a, 

course,  when  vou  want  to  reach  above  that  standard  and  times  when 
it  seems  desirable  to  go  below  it.  What  I  was  getting  at  was,  what 
would  be  the  probable  effect,  especially  with  the  newer  officers  in 
time  of  war  and  the  surrounding  excitement — whether  they  would 
be  less  liable  or  more  liable  to  go  to  that  maximum,  or  to  consider 
the  line  from  zero  to  the  maximum  entirely  within  their  decision. 

(ien.  Kreger.  I  am  inclined  to  think,  from  observing  what  occurred 
at  the  beginning  of  this  war,  that  if  there  were  a  list  of  maximuni 
limits  in  the  statute,  sufficiently  high  for  all  possible  conditions, 
the  courts  would  crowd  the  limit  pretty  closely.  The  necessarily 
high  statutory  limit  would  serve  as  a  suggestion,  whereas,  without 
that,  perhaps  the  effect  of  peace-time  limits,  defined  by  the  execu- 
tive, would  not  be  entirely  lost  even  though  the  army  were  extended. 
Does  that  in  anywise  answer  your  question.  Senator? 

Senator  Warren.  Yes:  that  answers  it.  Now,  if  you  care  to.  I 
think  you,  perhaps,  would  have  more  knowledge  of  tne  comparison 
between  the  severity  of  sentences  over  on  the  other  side,  in  the  trials 
by  courts-martial,  with  those  here,  in  the  preliminaries,  when  these 
men  were  being  trained,  than  perhaps  would  any  other  officer  or  any 
other  one  who  has  come  before  the  committee.  You  have  had  those 
cases  come  to  you  both  from  the  United  States  and  from  the  other 
side,  have  you  not  ? 

Gen.  Kreger.  Yes. 

Senator  Warren.  Well,  now,  taking  it  as  a  class,  and  especially 
in  the  minor  offenses,  has  there  been  a  difference,  and  if  there  has 
been  a  difference  which  has  been  the  more  severe,  taken  as  a  lot, 
those  abroad  or  those  at  home  ? 

Gen.  Kreger.  I  should  have  to  give  my  impression.  It  is  some- 
thing that  I  asked  the  statistical  section,  some  little  time  ago,  to 
investigate  with  a  view  to  getting  something  definite  to  back  up  my 
impression.  The  section  has  not  yet  found  the  time  to  make  the 
necessary  examination.  My  impression,  however,  is  that  the  sen- 
tences adjudged  in  Europe  did  not  include  so  large  a  proportion 
of  what  may  be  regarded  as  severe  sentences  as  was  the  case  over 
here. 

Senator  Lenroot.  It  ought  to  have  been  the  other  way. 

Senator  Warren.  You  took  the  words  out  of  my  mouth.    That  is 

the  reason  why  I  am  making  this  inquiry,  and  of  course  we  should 

like  to  get  the  testimony  back  as  soon  as  we  can,  but  we  should  like 

to  have  you  give  some  information  on  that  and  as  specifically   as 

possible,  because  I  have  had  the  impression,  from  listening  to  this 
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testimony,  and  ako  from  what  I  have  seen  from  time  to  time  in  the . 
press,  but  more  especially  from  the  statements  made  here,  that  at. 
the  front,  right  up  under  the  guns,  those  sentences  have  been  far 
less  in  the  whole  aggregate  of  years  or  months  of  imprisonment  than 
they  have  been  over  here.    I  should  like  to  be  set  right  about  it. 

Gen.  Kreger.  I  will  try  to  have  such  a  statement  prepared. 

Senator  Warren.  It  is  not  entirely  a  matter  of  curiosity,  but  while 
these  younger  men  who  are  assiociated  with  me  on  this  committee 
will  see  more  wars,  I  do  not  expect  to  see  more  than  a  dozen  more, 
and  I  think  this  legislation  ought  to  be  founded  not  only  on  our  ex- 
perience of  what  we  have  had,  but  on  the  practices  that  might  be 
adopted  in  another  war,  judging  from  this  last  one.  For  instance, 
if  we  are  going  to  brin^  in  another  large  army,  we  shall  have  to  do 
it  as  we  did  this  time,  from  the  body  of  the  people,  those  that  do  not 
volunteer  but  who  are  willing  to  do  their  duty ;  and  matters  will  be 
left  largely  in  the  hands  of  officei-s  that  will  be  taken  from  such  a 
body  of  men,  some  from  the  Regular  Anny  and  some  from  the  new 
aniiy,  and  I  want  to  see  what  the  tendency  was  this  time  in  order 
to  guard  against  it  in  the  next,  if  necessary. 

Gen.  Kreger.  Discipline  and  justice  must  ^o  hand  in  hand.  No 
organization  that  is  without  discipline  can  dispense  justice,  and  no 
organization  that  does  not  dispense  justice  can  have  discipline.  The 
question  or  the  difference  of  opinion  is  how  may  we  best  secure  the 
desired  result. 

Senator  Warren.  Now,  from  reports  we  get,  it  would  seem  that 
out  of  the  thousands  of  cases — and  there  must  be  thousands — thei-e 
must  be  some  erroneous  judgments,  and  there  have  been  some  sen- 
tences that  seem  to  me  have  not  only  verged  on  the  absurd  and  ridicu- 
lous, but  have  exceeded  ordinary  absurdity.  Of  course,  if  that  is 
only  occasionallv,  here  and  there,  that  is  one  thing.  But  on  the 
other  hand,  if  tKe  general  current  is  in  that  direction,  I  think  we 
ought  to  seek  a  way  to  check  it.  Discipline  must  accompany  justice 
and  there  must  be  m  the  face  of  the  enemy  a  way  of  reaching  it  and 
Peaching  it  quickly. 

Gen.  Kreger.  I  have  some  statistics  that  touch  indirectlv  on  that 
subject.  During  the  period  from  April  6,  1917,  to  August  31,  1919, 
30.916  men  vere  tried  by  general  courts-martial. 

Senator  Chamberlain.  General  courts? 

Gen.  Kreger.  General  courts-martial.  These  trials  resulted  in 
24,668  approved  convictions.  The  approved  convictions  includeil 
5,991  cases  in  which  dishonorable  discharge  or  dismissal  was  exe- 
cuted; 6,674  cases  in  which  dishonorable  discharge  was  adjudged  but 
the  execution  thereof  suspended;  and  12,003  cases  in  which  the  judg- 
ment did  not  include  death,  dismissal,  or  dishonorable  discharge, 
what  may  be  termed  minor  sentences,  involving  ordinarily  terms  of 
confinement  not  in  excess  of  six  months,  and  in  approximately  3,000 
cases  no  confinement  whatever. 

Senator  Warren.  It  must  be  less  than  six  months  in  certain  courts, 
must  it? 

Gen.  Kreger.  Yes.  Of  course  the  general  court-martial  can  ad- 
judge anything  from  reprimand  on  upwards.  Speaking  of  general 
court-martial  cases,  of  the  approved  convictions,  approximately  half 
carried  neither  dishonorable  separation  from  the  service  nor  confine- 
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ment  for  terms  in  excess  of  six  months.  Of  the  30,916  trials,  6,248 
resulted  in  acquittals  or  disapproved  convictions.  This  does  not 
include  the  cases  in  which  the  records  were  found  legally  insufficient 
to  support  the  sentences  when  they  came  on  up  to  the  Judge  Advo- 
cate General's  office. 

Senator  Warren.  That  31,000  covered  what — ^the  entire  force  on 
the  other  side ;  2,000,000  men  ? 

Gen.  Kreger.  That  covered  the  entire  United  States  Army,  all 
over  the  world. 

Senator  Warren.  For  how  long  a  time? 

Gen.  Kreger.  For  the  period  from  April  6,  1917,  to  August  31, 
1919,  barring  a  few  cases  that  are  still  in  the  office  here  in  the  course 
of  examination,  and  which  therefore  have  not  been  included. 

Senator  Warren.  Well,  then,  that  comprehended  4,000,000  men 
that  were  being  demobilized  during  that  time? 

Gen.  Kreger.  Yes. 

Senator  Chamberlain.  Did  those  cover  life  sentences? 

Gen.  Kreger.  Yes.  Cftees  of  life  sentence  would  come  in  with  the 
dishonorable  discharges  or  the  dismissals. 

Senator  Chamberlain.  Have  you  the  aggregate  of  the  number  of 
years  of  sentence  passed  on  those  31,000  men? 

Gen.  Kreger.  I  can  give  it  to  you  in  an  indirect  form,  I  think. 
This  is  a  table  prepared  a  day  or  two  ago  covering  21,111  convictions 
involving  confinement,  and  therefore  not  covering  the  total  number 
of  convictions.  It  runs  from  April  6,  1917,  to  September  20,  1919, 
and  is  divided  up  into  three  periods.  During  the  period  from  April 
6,  1917,  to  June  30,  1918,  8,840  convictions  carried  an  average  of 
2.66  years  as  the  term  of  confinement. 

Senator  Chamberlain.  That  is  the  original  sentence? 

Gen.  Kreger.  That  is  the  original  sentence. 

Senator  Warren.  Those  were  to  disciplinary  barracks  as  well  as 
to  the  penitentiaries? 

Gen.  Kreger.  Yes.  This  is  a  statement  prepared  by  Lieut.  Col. 
Dinsniore,  the  chief  of  the  statistical  section  of  the  office,  showing 
the  average  sentence  to  confinement  adjud^d  by  general  courts- 
martial  and  approved  by  reviewing  authorities  from  the  beginning 
of  the  war  up  to  and  including  September  20, 1919. 

Senator  Warren.  Now,  that  is  the  sentence  that  was  given? 

Gen.  Kreger.  Yes. 

Senator 'Warren.  Of  course,  I  presume  you  can  not  tell  exactly 
the  actual  service  under  those  sentences,  and  I  suppose  a  great  many 
of  them  were  changed. 

Gen.  Kreger.  I  have  some  figures  here ;  but  possibly  you  would  like 
the  figures  for  the  other  two  periods. 

Senator  Warren.  Yes. 

Gen.  Kreger.  From  July  Ij  1918,  to  June  80,  1919,  the  average 
term  of  confinement  adjudged  in  11,016  cases  was  3.95  years.  During 
the  period  from  July  1,  1919,  to  September  20,  1919,  it  was  1.92 
years. 

Senator  Chamberlain.  That  is  the  average? 

Gen.  Kreger.  Yes ;  by  periods. 

Senator  Chamberlain.  What  is  an  average,  how  many  years? 

Gen.  Kreger.  The  average  sentence  for  the  21,111  cases  is  3.29 
years. 
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Senator  Wabben.  Now,  what  we  want  to  get  at  is  the  actual 
service.    I  suppose  a  good  many  are  still  serving. 

Gen.  Krbger.  I  think  I  can  put  a  statement  in  the  record,  after 
reference  to  the  records  in  the  omce,  touching  that. 

Senator  Wakren.  Do  that. 

Gen.  EjtEGER.  I  have  a  showing  here  as  to  the  average  length  of 
time  served  by  1,107  men  who  were  honorably  restored  to  duty 
through  the  disciplinary  barracks  at  Fort  Leavenworth.  The  aver- 
age sentence  originaUy  adjudged  upon  those  men  was  7.4  vears.  The 
average  period  actually  served  in  confinement  before  tneir  honor- 
able restoration  to  duty  was  .48  of  one  year. 

Senator  Warren.  A  little  less  than  6  months. 

Gen.  Kreger.  Yes;  a  little  less  than  6  months. 

Senator  Warrek.  That  is  for  Leavenworth.  What  about  the 
other  two? 

Gren.  Kreger.  I  do  not  happen  to  have  the  figures  for  the  other 
two. 

Senator  Warren.  You  can  insert  them,  can  you  ? 

Gen.  Kreger.  Yes;  if  the  transcript  does  not  have  to  come  back 
too  soon,  I  can  get  the  information. 

Senator  Warren.  I  suggest  that  you  wire  for  it. 

Gen.  EIregek.  I  would  have  to  telegraph  to  Jay  and  Alcatraz  for 
the  figures. 

Senator  Chamberlain.  Are  there  only  three  prisons? 

Gen.  Kreger.  Only  three  disciplinary  barracks;  yes.  Here  is  a 
statement  showing  the  number  of  men  restored  to  the  colors  from 
the  disciplinary  barracks. 

Senator  Warren.  The  ones  that  served  out  their  sentences  and 
received  dishonorable  discharge?  What  proportion  should  vou  say 
of  the  whole  was  passed  out  at  the  end,  dishonorably  discharged ; 
that  is,  dishonorably  discharged  from  the  Army?  Of  course  the 
figures  are  all  staggering,  because  of  the  size  of  the  Army. 

Gen.  Kreger.  Those  figures  I  do  not  happen  to  have  at  hand ;  but 
I  do  have  some  that  are  indicative  of  the  speed  with  which  con- 
victed men  have  flowed  through  the  disciplinary  and  penal  institu- 
tions. On  April  1,  1917,  there  were  2,101  ^neral  prisoners  in  the 
disciplinary  barracks,  and  212  in  penitentiaries. 

Senator  Warren.  That  was  about  the  commencement  of  the  war? 

Gen.  Kreger.  Yes;  April  1,  1917.  During  the  period  from  April 
1,  1917,  to  July  31,  1919,  there  were  received  from  all  sources  at 
the  disciplinary  barracks  11,492  men,  and  in  the  penitentiaries 
1,352  men. 

Senator  Warren.  That  is,  inclusive  of  the  first? 

Gen.  Kreger.  No  ;  those  are  the  new  receipts.  The  total  to  be  ac- 
counted for  for  the  period  is:  In  the  disciplinary  barracks,  13,693 
men,  and  in  the  penitentiaries,  1,564  men. 

Senator  Lenroot.  Does  that  include  those  in  France  ? 

Gen.  Kreger.  Yes;  with  comparatively  few  exceptions.  This  re- 
port was  made  as  of  July  31,  and  on  August  16  there  were  only  34 
general  prisoners  in  France. 

Senator  Lenroot.  It  does  not  amount  to  much. 
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Senator  Warren.  They  are  supposed  to  bring  the  prisoners  home 
as  fast  as  possible? 

Gen.  Kreger.  The  homeward  movement  of  the  general  prisoners 
in  France  began  in  May  and  was  practically  carricJd  to  a  conclusion 
by  the  end  of  July.  The  whole  number  of  men  in  confinement  in 
disciplinary  barracks  on  August  30,  1919,  was  3,728. 

Senator  Warren.  Four  weeks  ago  ? 

Gen  Ejieger.  Yes. 

Senator  Warren.  How  many  in  the  penitentiaries? 

Gen.  Kreger.  Eight  hundred  and  fifty-five  in  the  penitentiaries. 

Senator  Warren.  That  would  be  over  a  thousand  more  than  there 
were  at  the  commencement  of  the  war  in  both. 

Gen.  Kreger.  The  total  at  the  commencement  of  the  war  was 
2,313  in  both  classes  of  institutions;  and  in  both  classes  of  institu- 
tions on  August  30, 1919,  there  were  4,583  men.  In  other  words,  the 
increase  through  the  4,000,000  citizen  army  was  about  2,200.  That 
is  the  increase  up  to  Au^st  30, 1919. 

Col.  Kigby  told  me  that  there  had  been  some  inquiry  about  the 
restorations  to  duty.  We  have  sufficient  figures  upon  which  to  base 
a  statement  by  quarters:  During  the  quarter,  April  to  June,  1917, 
172  men  were  restored  to  duty;  July  to  September,  1917,  136;  Oc- 
tober to  December,  1917,  237 ;  January  to  March,  1918,  153 ;  April 
to  June,  1918,  160;  July  to  September,  1918,  270;  October  to  De- 
cember, 1918, 267 ;  January  to  March,  1919, 427 ;  April  to  June,  1919, 
453 ;  July  and  August,  1919,  200. 

Those  figures  give  the  most  definite  information  our  office  had  last 
night  on  restorations  to  duty  at  the  three  disciplinary  barracks. 

I  gave  you,  a  short  time  ago,  the  average  length  of  time  that  men 
had  served  at  Fort  Leavenworth  prior  to  restoration. 

Senator  Warren.  Well,  General,  I  can  not  figure  how  you  should 
have  so  very  many  to  go  through  the  penitentiaries  and  disciplinary 
barracks  in  the  short  time  of  this  war  and  come  out  with  so  few 
left  if  they  have  served  the  time  that  you  have  given  us,  on  the 
average. 

Gen.  Ejieqer.  I  am  giving  the  average  sentences  adjudged. 

Senator  Warren.  I  thought  you  were  giving  us  the  length  of 
service  as  you  went  along. 

Gen.  Kreger.  No. 

Senator  Warren.  I  am  very  glad  to  see  the  way  it  is.  I  am  not 
finding  fault. 

Senator  Lenroot.  The  majority  were  short  sentences? 

Gen.  Kreger.  Yes;  as  indicated  a  bit  ago,  out  of  the  twenty-four 
thousand  and  some  hundreds  of  approved  convictions  there  were 
12,000  sentences  that  were  minor  sentences,  six  months  or  less. 

Senator  Warren.  That  would  bring  it  down,  all  right. 

Gen.  Kreger.  And  then,  of  course,  the  clemency  agencies  have  been 
operating  on  these  sentences. 

Senator  Lenroot.  Has  the  clemency  board  acted  upon  practically 
all  of  the  cases  ?  Of  course,  they  act  upon  tjiem  over  and  over  again, 
more  than  once.  Have  all  of  the  cases  been  gone  through,  prac- 
tically? 
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Gen.  Kre6£r.  Very  nearly  so.  A  few  cases  from  abroad  have  not 
yet  been  acted  upon,  because  some  of  these  prisoners  reached  home 
as  late  as  the  latter  part  of  July.  A  small  portion  of  the  cases  from 
France  has  not  yet  oeen  disposed  of.  At  the  present  time  we  are 
dgaged  to  a  considerable  extent  with  the  reexamination  of  cases 
that  have  heretofore  been  passed  upon.  We  had  in  the  oflSce  this 
morning  489  clemency  papers. 

Senator  Lenroot.  Does  that  cover  definite  periods,  General? 

Gen.  Kreger.  An  automatic  report  was  called  for  by  special  order 
of  the  Secretary  of  War  in  January.  Some  time  ago  I  suggested 
that  it  be  made  the  rule  that,  as  soon  as  a  prisoner  reaches  a  penal 
institution,  a  report  be  made  of  his  case.  Such  reports  on  recent 
cases  are  coming  in  now — cases  that  have  been  passed  on  by  our 
board  of  review,  and  the  legality  of  the  sentences  determined,  within 
the  last  few  weeks. 

Senator  Warren.  Are  there  any  of  those  details  that  you  wish 
to  insert?  Of  course,  vou  have  got  the  meaty  part  of  them,  but 
would  it  enhance  the  value  of  the  testimony  to  include  any  of  those  ? 

Gren.  Kreoer.  I  may  be  able  to  attach  some  additional  statements. 

Senator  Warren.  Make  it  as  plain  as  you  can  for  us  to  review. 
Of  course,  a  tabulated  statement  is  always  preferable  to  figures 
given  in  a  conversational  way. 

(Tabulated  statements  touching  various  matters  hereinbefore  re- 
ferred to  follow:) 

Analysis  of  results  of  trials  by  general  courts-martial. 

Number  of  men  tried  by  general  courts-martial  from  Apr.  6,  1917,  to 

Aug.   31,    1919 30.916 

Approved    convictions 24, 668 

-  Dishonorable  discharges  and  dismissals  executed *5, 991 

Dishonorable  discharges  suspended 6,674 

Other    sentences •  12, 003 

Total - 24,668 

Acquittals,  disapproved  convictions,  sentences  set  aside,  etc 6,248 

Table  showing  the  average  length  of  sentences  to  confinement  imposed  from 
the  beginning  of  the  war  to  Sept.  20,  1919,  for  the  tchole  Army. 


Apr.  6, 1917,  to  June  30, 1918. 
July  1, 191S  to  Jane  30, 1919. 
July  1, 1919,  to  Sept.  20, 1919 

Total 


Total 
number  of 

convictions 
involving 

confinement. 


21,111 


Average 

term  of 

confinement 

adjudged, 

in  yean. 


Non.—These  fignitn  do  not  Include  unreduced  life  sentences. 

1  Does  not  include  a  few  cases  involving  sentences  to  dismissal,  which  are  now  pending. 
'  Includes  a  few  cases  Involving  sentences  to  dismissal,  which  are  now  pending. 


688 


ESTABLISHMEKT  OF  MILITARY  JUSTICE. 


Table  shotoing  average  length  of  sentences  to  confinement  imposed  from  the 
beginning  of  the  war  to  Sept.  20, 1919,  in  the  United  States  and  m  the  Ameri- 
can Expeditionary  Forces  in  Europe^  respectively. 


Total 

number  of 

oonvictioas 

involving 

oonflne- 

ment. 

Arerafs 
lenifthof 
confine 
mntt 
imposed 
in  yean. 

Apr. «,  1917,  to  Feb.  1, 1919: 

United  States 

13,837 
1,221 

3.77 

A  niftrinan  K^pedltinnnry  Fotpw ...,,-,  r 

3.40 

Total 

15,068 

3w74 

Feb.  1, 1919,  to  Sept.  20, 1919: 

United  States 

3,302 
2,751 

1.49 

American  Expeditionary  Forces 

196 

Total 

6,(»3 

116 

Apr.  6, 1917,  to  Sept.  20, 1919: 

United  States 

17,139 
3,972 

3.33 

A  merican  Ritpodltloinary  Forww 

3.10 

Total 

21,111 

3.29 

NoTK.— These  figures  do  not  Include  unreduced  life  sentences. 

Statement  showing  average  sentence  served  by  men  who  left  a  disciplinary  bar- 
racks or  a  penitentiary  otherwise  than  by  escape  from  Apr,  1,  1917,  to  July 
SI,  1919,  and  average  sentence  remaining  to  be  served  by  men  in  confinement 
on  July  SI,  1919,  less  allowance  for  good  conduct  time  not  forfeited. 


Discip- 
linary 
barracks. 


Peniten- 
tiary. 


Average  sentence  served  by  men  who  left  a  disciplinary  barracks  or  a  penitentiary 
otherwise  than  by  escape 

Average  sentance  remaining  to  be  served  on  July  31,  1919,  less  aUowanoe  for  good 
conduct  time  not  forfeited  (not  including  life  sentences) 


Yean. 
2.91 
3.96 


Mien  confined  in  disciplinary  barracks  and  penitentiaries  Apr.  1,  1917,  to  Aug. 

SO,  1919. 


DiadpU- 

nary 
barracks. 


In  confinement  Apr.  1, 1917 

Received  from  all  sources,  Apr.  1, 1917,  to  July  31, 1919 

Total 

In  confinement  Aug.  30, 1919 


2,101 
11,492 


13,503 

3,728 


Poiiten- 
tlaries. 


212 
1,352 


1,564 
855 


Total. 


2,313 
12,844 


15,157 
4,53 


Statement  shotving,  by  quarters,  the  number  of  men  restored  to  the  colors  at 

disciplinary  barracks,  Apr,  1,  1917,  to  Aug.  SI,  1919. 


1917 

1918 

1919 

First  quarter 

153 
160 
270 
267 

437 

Second  quitrter 

172 
136 
237 

453 

Third  Quarter.. 

•  aoo 

Fourth  quarter 

Total 

545 

850 

l.tBO 

1  July  and  August  only. 
Grand  total  of  men  restored  to  the  colon,  Apr.  1, 1917,  to  Aug.  31, 1919, 2,475. 
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Statement  showing  number  of  men  restored  to  the  colors  at  each  of  the  thrt^e 
disciplinary  barracks,  between  Apr.  6,  1917,  and  Aug.  31,  1919. 


Namber 

Avera^  sentence  in  years  ori^nally  adjudged  against 

men  so  restored 

Average  santeooe  in  years  actually  served  by  men  so 

rest,  red 


United 

AtlanUc 

Pacific 

States 

branch 

branch 

discipli- 
nary bar- 

United 

United 

States  dis- 

States dis- 

rackF,  Fi  rt 

ciplinary 

cip  Inary 

Leaven- 

barracks, 

barracks, 

worth, 

Fcrt  Jay, 

Alcatraz, 

Kans. 

N.Y. 

CaUf. 

1,410 

470 

568 

8.8 

2.98 

2.17 

.43 

.  uv 

.57 

Total. 


2,448 

5.73 

.49 


Note.— This  statement  does  not  include  156  men  who,  during  the  period  stated,  were  restored  to  the 
oolors  and  at  once  honorably  discharged,  or  wh^,  during  the  same  period,  were  rest  red  to  the  colors  and 
granted  ordinary  discharges,  by  order  of  the  Secretary  of  War,  under  paragraphs  139  and  150,  Army  Re^- 
ubtiuns,  for  the  reason  that  the  necessary  information  concerning  these  men  is  nrt  available. 

Senator  Lenroot.  General,  from  a  disciplinary  standpoint  alone, 
is  there  any  material  difference,  in  your  judgment,  between  a  sen- 
tence of  5  years  and  a  sentence  of  20  years ;  I  mean  upon  the  morale 
of  the  Army  ? 

Gen,  Kbeger.  In  my  judgment;  no. 

Senator  Warren.  What  about  40  years  or  60  years? 

Gen.  Kreger.  My  judgment  would  favor  the  5-year  sentence,  as 
against  the  40  or  60  yeare,  as  a  disciplinary  measure.  Justice  along 
with  discipline  are  dependent  upon  each  other.  If  a  command  were 
to  form  the  impression  that  the  two  are  not  traveling  hand  in  hand, 
both  will  suffer. 

Senator  Warren.  I  should  consider  the  whole  idea  that  the  dis- 
pensation of  justice  is  a  matter  of  discipline;  in  other  words,  pre- 
pare the  man  in  a  way  to  be  a  better  man  or  to  retrieve  him  entirely 
unless  it  be  a  very  few  who,  like  mad  dogs,  ought  to  be  penned  up  in 
the  penitentiary. 

Gen.  Kreger.  The  military  punishment  can  be  combined  in  a  very 
large  proportion  of  the  cases  with  salvage. 

Senator  Lenroot.  Wliat  has  been  your  observation  on  that  and 
your  experience  in  the  Army  ? 

Gen.  Kreger.  On  the  salvage  proposition? 

Senator  Lenroot.  Yes. 

Gen.  Kreger.  The  more  experienced  oflScers,  I  think,  as  a  rule,  are 
the  ones  that  make  the  greater  effort  to  save  a  man.  Youth  is  likely 
to  be  somewhat  intolerant  of  the  errors  or  weaknesses  of  others. 

Senator  Warren.  Of  other  youths? 

Gen.  Kreger.  Yes.  There  is  a  wide  difference,  Senator,  in  the 
extent  to  which  the  court-martial  system  is  invoked  by  different 
officers.  A  number  of  years  ago,  while  serving  as  judge  advocate  of 
the  department,  I  found  the  number  of  summary  court  trials  in  one 
organization  running  very  high.  A  letter  was  written  to  the  com- 
pany commander,  inviting  attention  to  his  high  summary  court 
record-  He  insisted  it  was  due  to  local  circumstances,  the  character 
of  the  men,  the  origin  of  the  men.  However,  at  the  same  station, 
under  identical  conditions,  with  men  from  the  same  source,  there 
was  another  company  commander  who  was  getting  along  with  less 
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than  one-half  as  many  summary  court  trials.  Therefore  it  was 
proper  to  point  out  to  the  first  captain  that  his  explanation  of  his 
nigh  summary  court  rate  was  not  convincing.  He  began  to  study 
the  problem  more  fully,  with  the  result  that  there  was  a  very  de- 
cided reduction  in  the  number  of  summary  court  proceedings  in  his 
command. 

Two  district  attorneys  will  probably  lay  different  budgets  before 
their  ^rand  juries;  so  two  company  commanders  will  proceed  diflFer- 
fntly  in  the  matter  of  the  trial  of  their  men.  I  confess  that  I  am 
somewhat  inclined  to  gauge  the  efficiency  of  a  command  by  the  rate 
of  trials  by  courts-martial.  Other  things  being  equal,  the  lower 
court-martial  rate  ordinarily  is  found  in  the  more  efficient  organiza- 
tions. 

Senator  Chamberlain.  On  the  26th  of  Febiniarv  last,  when  the 
subject  of  trials  by  court-martial  was  under  consideration.  Senator 
McKellar  went  into  the  proposition  of  the  stigma  of  conviction  and 
the  question  of  punishment,  and  Gen.  Crowder  in  answer  to  a  question 
asked  by  Senator  McKellar,  on  page  281  of  the  hearings,  said : 

Gen.  Crowder.  Now,  addressing  myself  to  the  two  elements  of  that  briefly. 
I  want  to  say  that  before  30  days  I  shall  have  60  per  cent,  or  ma.vbe  70  per 
cent,  of  these  sentences  remitted  in  their  excessive  portions;  and  within  00 
days  I  hope  to  have  the  whole  field  cleared  np,  so  that  you  need  not  consider 
the  question  of  the  punishment.  That  is  the  order.  They  will  be  worked  out 
very  expeditiously.  So  there  remains  to  be  ccmsideretl  only  this  question  of 
removing  the  stigma  of  conviction. 

Has  the  whole  thing  been  cleared  up  within  60  davs  from  February 
26,1919? 

Gen.  Kreger.  With  comparatively  few  exceptions  the  examination 
of  the  approximately  5,000  cases  of  men  then  confined  in  disciplinary 
barracks  and  oenitentiaries  in  the  United  States — the  cases  to  which, 
I  believe,  Gen.  Crowder  referred — was  completed  about  June  1. 
About  that  time  we  besran  to  eive  special  attention  to  cases  from  the 
other  side.  Nearly  all  of  the  cases  from  the  other  side  have  now 
been  examined.  Of  course,  the  task  of  the  clemency  agencies  is  not 
entirely  completed.  They  are  working  continuously — considering 
the  cases  of  men  convicted  since  March  1  of  this  vear,  and  upon  ao- 
plication  consideriner,  for  a  second  and  even  for  a  third  time,  the  cases 
of  men  who  had  been  convicted  at  an  earlier  period.  From  February 
25  to  September  12,  1919,  the  clemency  agencies  examined  and  re- 
ported upon  the  cases  of  6,598  men. 

(Note  by  Gen.  Kreoer. — A  brief  stntPment  on  the  subject  follows :"> 

War  Department. 
Office  of  the  Jttdoe  Advocate  General, 

Wa^hinffton. 

fitatement  shoioirtfj  activities  of  clemency  agencies  in  the  office  of  the  Judge 
Advocate  General  of  the  Army,  during  the  period  from  Feb,  25  to  Sept.  12, 
Ji)19,  inclusive,  iti  respect  of  cases  of  men  senteneed  to  dishonorable  discharge 
and  confinement  in  a  disciplinary  barracks  or  a  penitentiarif. 

I. 

Number  of  cases  consklerecl 6,598 

licss  number  of  life-sentence  eases 106 

Balance  noted  under  subdivisions  II  and  III 6, 4SK2 
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11. 

Averajfe  sentence  to  confinement  originally  adjudged  in  cases  con- 
sidered  years—    6.83 

Average  sentence  to  confinement,  in  cases  considered,  remaining  after 
remissions years 1.86 

Per  cent  of  reduction 73. 04 

III. 

Xuiiil)er  of  cases  in  which  the  entire  unexecuted  portion  of  the  sentence 
to  confinement  was  remitted 1, 960 

Number  of  men  recommended  for  or  authorized  to  apply  for  ordinary 
(llseliarge  (A.  R.,  sec.  139,  par.  1;  sec.  150,  par.  3)  by  order  of  the 
Secretary  of  War,  with  remission  of  the  dishonorable  discharge  ad- 
judged        547 

Number  of  men  recommended  or  authorized  to  apply  for  restoration  to 
duty 429 

IV. 

Number  of  life  sentence  cases  in  which  clemency  was  recommended 20 

Average  term  sentence  left  in  effect  In  the  20  life-sentence  cases — years 13. 05 

V. 

Number  of  cases  in  which  clemency  was  recommended 5, 462 

Per  cent  of  cases  in  which  clemency  was  recommended 82. 78 

John  P.  Dinsmore, 
Lieutenant  Colonel,  Judge  Advocate^ 

Chief,  Statistical  Section. 

It  would  seem  to  be  appropriate  for  me  to  add  here,  with  the 
permission  of  the  committee,  a  brief  statement  concerning  certain 
matters  mentioned  in  the  record  at  earlier  stages  of  the  hearings. 

On  pages  162  and  163  of  the  record  it  is  stated  in  substance  that 
Col.  William  S.  Weeks,  judge  advocate,  was  relieved  from  duty 
in  the  Judge  Advocate  General's  oflSce  in  an  unusual  manner,  with- 
out notice,  and  "  ordered  to  Charleston,  an  insignificant  place,  which, 
of  course,  will  carry  immediate  reduction."  The  assignment  of 
Col.  Weeks  to  duty  at  Charleston  was  ordered  upon  my  recommen- 
dation, made  while  I  was  serving  as  Acting  Judge  Advocate  General. 
In  March,  Col.  Weeks  orally  expressed  to  me  a  desire  to  be  trans- 
ferred from  Washington  to  West  Point  as.  professor  of  law  at  the 
United  States  Military  Academy.  Subsequently  he  expressed  the 
same  desire  in  writing.  No  request  for  his  detail  was  received 
from  the  superintendent  of  the  academy.  Early  in  June  Col.  Weeks 
was  ojBFered  an  alignment  as  department  judge  advocate  at  Charles- 
ton, which  he  declined.  He  was  then  advised  that  it  was  my  in- 
tention to  request  an  order  assigning  him  to  duty  at  Charleston. 
In  July  he  was  again  advised  to  the  same  effect.  On  August  21  I 
filed  a  request  for  the  order,  which  was  issued  on  the  following  day. 
The  transfer  did  not  involve  a  reduction  in  rank.  He  still  holds 
an  emergency  commission  as  colonel. 

On  pages  192  and  193  of  the  record  appears  a  statement  to  the 
effect  that  the  commandants  of  the  disciplinary  barracks,  who  were 
very  potential  factors  in  the  granting  of  clemency,  were  brought  on 
to  Washington  and  that  they  and  the  Acting  Judge  Advocate  Gen- 
eral conferred  with  the  special  clemency  board  and  the  clemency 
examiners,  and  agreed  upon  some  principles  governing  the  award 
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of  clemency,  but  that  Col.  Ansell,  president  of  the  board,  though 
present  in  his  office,  was  not  notified  of,  and  was  not  present  at,  the 
meeting.  I  was  Acting  Judge  Advocate  General  when  the  con- 
ference referred  to  took  place,  but  did  not  arrange  it;  neither  was 
I  present. 

On  pages  of  19^-196  and  20^207  of  the  record  it  is  suggested  tliat 
Col.  Ansell  was  denied  the  necessary  freedom  and  authority  in  the 
performance  of  his  functions  as  president  of  the  special  clemency 
board ;  that  his  views  with  reference  to  the  personnel  of  the  special 
clemency  board  and  the  agencies  connected  therewith  did  not  re- 
ceive due  attention;  and  that  I,  as  Acting  Judge  Advocate  General, 
obstructed  the  exercise  of  clemency  in  appropriate  measure  and 
delayed  unnecessarily  the  examination  of  the  cases  of  general  pris- 
oners from  abroad. 

The  facts  are  otherwise. 

Following  receipt  and  examination  of  the  memoranda  dated 
March  21  and  March  24,  1919  (Ansell  Exhibit  S  and  Ansell  Exhibit 
T,  record,  pp.  193  and  195),  I  informed  Col.  Ansell  that  by  virtue 
of  his  assignment  as  president  of  tlie  special  clemency  board  he  was 
vested  with  authority  to  communicate  his  views  and  instructions  re- 
specting the  exercise  of  clemency  to  all  of  the  pei*sonnel  serving 
under  him — ^the  pei-sonnel  of  the  special  clemency  agencies.  No  or- 
ders or  instructions  to  the  contrary  were  issued,  at  any  time,  by  me 
or  by  my  direction.  On  April  7,  at  my  suggastion,  and  in  my 
presence.  Col.  Ansell  redated  the  memorandum  of  March  21  (Ansell 
Exhibit  S,  record,  p.  193),  modified  the  address  by  striking  out  my 
name  and  substituting  therefor  "The  special  clemency  board,  the 
special  clemency  examiners,  and  the  special  board  of  review,"  and 
adding,  after  his  own  name  at  the  end  of  the  memorandum,  the  title 
"  Lieutenant  Colonel,  Judge  Advocate,  President  Special  Clemencv 
Board." 

By  my  direction  the  memorandum,  thus  dated,  addressed,  and 
authenticated,  was  mimeographed  and  distributed  to  the  personnel 
of  the  clemency  agencies  of  the  Judge  Advocate  General's  Office. 
A  copy  of  the  memorandum,  as  published,  appears  as  an  inclosiire 
to  my  first  indorsement,  dated  June  19,  upon  a  subsequent  mem- 
orandum from  Col.  Ansell,  dated  May  17,  and  therefore  is  not  copied 
here  but  is  copied  later  in  connection  with  a  copy  of  that  indorse- 
ment. Throughout  his  service  under  my  direction  as  Acting  Judge 
Advocate  General,  Col.  Ansell  was  left  free  to  exercise  all  the  au- 
thority that  his  assignment  to  duty  as  president  of  the  ^Special 
Clemency  Board  implied. 

In  his  memorandum  of  March  24  (Ansell  Exhibit  T;  Record,  p. 
195)  Col.  Ansell  requested  that  Col.  Easby-Smith  be  relieved  from 
duty  with  the  special  clemency  board.  Col.  Easby-Smith  was  an 
industrious  member  of  that  board,  conscientiously  devoted  to  his 
task,  who  acted  throughout  with  due  regard  for  tne  rights  and  the 
interests  of  the  individual  as  well  as  for  the  rights  and  interests  of 
the  Government.  After  careful  observation  and  ccmsideration  I 
could  discover  no  reason,  other  than  Col.  Ansell's  request,  for  re- 
lieving Col.  Easby-Smith,  and  therefore  declined  to  do  so,  advising 
Col.  Ansell  accordingly.  So  far  as  I  now  recall,  this  is  the  only 
specific  request  touching  the  personnel  of  the  special  clemency  boarJl 
and  cooperating  agencies  that  was  preferred  by  Col.  Ansell  and 
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denied  by  me.  He  was  uniformly  consulted  with  reference  to  the 
assignment  of  oflScers  to  duty  in  connection  with  the  special  clem- 
ency board  or  their  relief  therefrom,  and  no  such  assignment  or 
relief  was  ordered  by  me  against  his  expressed  wishes. 

With  reference  to  the  suggestion  that  due  to  my  action  or  inaction 
examination  of  the  cases  of  general  prisoners  from  abroad  was  un- 
necessarily delayed,  the  records  of  this  office  show  that  the  special 
clemency  board,  in  outlining  a  plan  for  carrying  on  the  work  of 
the  board,  said : 

It  is  believed  that  consideration  of  the  cases  of  prisoners  serving  confine- 
ment outside  of  the  United  States  must  be  deferred  until  after  the  examina- 
tion of  the  eases  of  those  serving  sentences  of  confinement  within  the  United 
States,  since,  it  is  thought,  the  obtaining  of  the  necessary  Information  and 
the  relationship  of  the  offense  to  the  theatre  of  war  are  considerations  which 
would  concur  in  such  postponement. 

Col.  AnselFs  concurrence  in  this  plan  is  indicated  by  the  fact  that 
his  signature  is  appended  to  the  report  (filed  February  21,  1919) 
without  any  indication  of  dissent.  On  May  15,  two  days  before 
Col.  Ansell's  memorandum  of  May  17  (Ansell  Exhibit  U;  Record, 
p.  204)  was  written,  I  took  steps  toward  bringing  home  the  general 
prisoners  from  abroad,  in  order  that  their  return  might  coincide 
substantially  with  the  completion  of  the  examination  of  the  cases 
of  general  prisoners  confined  in  the  United  States  at  the  time  the 
special  clemency  board  was  organized.  The  homeward  movement 
of  general  prisoners  from  abroad  began  during  the  latter  part  of 
May  and  was  practically  completed  by  the  end  of  Juljr.  Tne  task 
of  examining  into  their  cases  was  taken  up  coincident  with  the  com- 
pletion of  the  first  branch  of  the  task  of  the  special  clemency  agencies. 
At  no  time  since  the  middle  of  March  haf  e  the  clemency  agencies 
of  the  Judge  Advocate  General's  Office  been  without  all  the  work 
they  could  dispose  of,  and  at  no  time  during  that  period  has  the 
personnel  of  those  agencies  been  reduced  so  as  to  be  unable  to  meet 
the  demands  of  the  situation. 

In  this  connection  it  may  be  added  that  the  cases  of  nearly  all  of 
the  general  prisoners  sent  home  from  abroad  have  been  examined 
and  reported  upon  by  the  clemency  agencies  of  the  Judge  Advocate 
General's  office. 

The  measure  of  the  clemency  granted  and  the  extent  of  the  field 
covered  during  the  period  of  my  service  as  Acting  Judge  Advocate 
General  is  disclosed  by  the  "statement  showing  activities  of  clem- 
ency agencies  in  the  office  of  the  Judge  Advocate  General  of  the 
Army  during  the  period  from  February  25  to  September  12,  1919, 
inclusive,"  inserted  in  connection  with  some  of  my  earlier  remarks 
on  the  subject.  The  nature  of  the  activities  of  the  clemency  agencies 
is  disclosed  somewhat  in  detail  by  the  official  correspondence  which 
followed  the  filing  of  Col.  Ansell's  memorandum  of  May  17,  1919 
(Ansell  Exhibit  TJ;  record,  p.  204).  A  copy  of  that  correspondence 
is  appended. 

May  17,  1919. 
Memorandum  for  the  Secretary  of  War 

(Through  the  Acting  Judge  Advocate  General)  : 

I  recommend: 

1.  That  the  special  clemency  work  which  is  now  limited  in  its  considerations 
to  prisoners  confined  in  the  United  States  be  extended  to  prisoners  in  our 
Army  serving  sentences  in  Europe. 

2.  That  a  more  thorough  review  now  be  made  of  all  doubtful  cases  here  of 
prisoners  stiU  having  more  than  three  months  to  serve;  this  in  recognition 
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of  the  fact  that  the  work  of  special  clemency  examination  has  been  clone  so 
hastily  as  to  preclude  assurance  of  satisfactory  results. 

3.  That  a  thorough  review  now  be  made  of  all  cases  here  and  abroad  in  which 
the  record  of  the  proceedings  would  Indicate  the  advisability  of  extending  a 
full  pardon. 

4.  That  if  I  should  be  entrusted  with  this  work  as  president  of  the  special 
clemency  board  I  be  permitted  to  select,  as  far  as  possible,  the  personnel  of 
the  board  in  order  that  it  may  be  in  general  sympathy  with  my  views  as  to 
clemency. 

S.  T.  Anseli^ 
Lieutenant  Colonel,  Judge  Advocate, 
President  of  Special  Clemency  Board. 


rist  Ind.] 


Wab  Depabtment.  J.  A.  G.  O.,  June  19,  JDIiK 
To  The  Adjutant  General  of  the  Army. 

1.  Attention  is  invitwl  to  the  foregoing  memorandum  for  the  Secretary  of 
War,  submitted  by  Lieutenant  Colonel  S.  T.  Ansell,  judge  advocate,  president 
of  the  special  clemency  board  functioning  in  this  office,  which  reads  as  foUowj?: 

"  I  recommend : 

"  1.  That  the  special  clemency  work  which  is  now  limited  In  its  considerations 
to  prisoners  confined  in  the  United  States  be  extended  to  prisoners  in  our 
Army  serving  sentence  in  Europe. 

"2.  That  a  more  thorough  review  now  be  made  of  all  doubtful  cases  here 
of  prisoners  still  having  more  than  three  months  to  serve;  this  in  recognition 
of  the  fact  that  the  work  of  special  clemency  examination  has  l)een  done  so 
hastily  as  to  preclude  assurance  of  satisfactory  results. 

"3.  That  a  thorough  review  now  be  made  of  all  cases  here  and  abroad  iu 
which  the  record  of  the  proceedings  would  indicate  the  advisability  of  extend im; 
a  full  pardon. 

"  4.  That  if  I  should  be  i^^jtrusted  with  this  work  as  president  of  the  speciaJ 
clemency  board,  I  be  permitted  to  select,  as  far  as  possible,  the  persoauel  of 
the  board,  in  order  that  It  may  be  in  general  sympathy  with  my  views  as  to 
clemency." 

2.  On  January  22,  1919,  the  following  instructions,  the  promulgation  of 
which  has  been  recommended  by  the  Judge  Advocate  General  of  the  Army 
on  January  18,  1919,  were  telegraphed  by  The  Adjutant  General  of  the  Army 
to  officers  exercising  general  court-martial  jurisdiction,  viz : 

"  In  view  of  the  cessation  of  hostilities  and  the  reestabllshment  of  conditions 
approximating  those  of  peace  within  the  territorial  limits  of  the  United  States, 
the  propriety  of  observing  limitations  upon  the  punishing  powers  of  courts- 
martial  as  established  by  Executive  order  of  December  fifteen,  nineteen  six- 
teen, is  obvious.  Where  in  exceptional  cases  a  court-martial  adjudges  and  a 
reviewing  authority  approves  punishments  in  excess  of  the  limits  describe^i 
in  said  Executive  order,  the  reasons  for  so  doing  will  be  made  a  matter  of 
record  period.  Trial  by  general  court-martial  within  the  territorial  liniirs 
statcHl  will  be  ordered  only  where  the  punishment  that  might  be  imposed  by 
a  special  or  summary  court  or  by  the  commanding  officer  under  the  provlsioiL*? 
of  the  one  hundred  fourth  article  of  war  would  be  under  all  the  circumstances 
of  the  case  clearly  inadequate." 

Since  January  22, 1919,  courts  and  reviewing  authorities  have,  of  course,  func- 
tioned with  the  instructions  of  that  date  in  view. 

3.  With  the  approval  of  the  Secretary  of  War,  an  office  order  was  issued  on 
January  2S,  1919,  establishing  a  special  clemency  board  In  this  office,  under 
the  presidency  of  Brigadier  General  S.  T.  Ansell.  That  board  began  to  i«tsj? 
upon  cases  on  or  about  February  25,  1919,  and  has  been  engaged  continuously 
upon  the  task  since  that  time.  The  eifect  of  the  instructions  touching  the 
jurisdiction  and  functions  of  the  special  clemency  board,  ns  I  understand  those 
instructions,  is  to  require  the  board  to  examine  with  a  view  to  the  extension 
of  clemency  and  the  adjustment  of  penalties  to  the  requirements  of  justice  and 
discipline,  but  in  view  of  the  restoration  of  conditions  approximating  those  of 
peace,  the  cases  of  all  general  prisoners  confined  in  penitentiaries  or  in  disci- 
plinary barracks  in  the  United  States  for  offenses  committed  on  or  after  April 
6,  1917,  and  tried  by  general  court-martial  on  or  before  January  22,  1919,  the 
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ate  upon  which  the  instructions  mentioned  in  paragraph  2,  supra,  were  pro* 
mlgated. 

4.  At  the  beginning  of  the  work  it  was  estimated  that  the  executfon  of  the 
Ian  would  require  consideration  of  approximately  5,000  cases,  there  being  at 
dat  time  5,027  men  in  confinement  in  penitentiaries  and  disciplinary  barracks 
1  the  United  States  under  sentences  adjudged  by  general  courts-martial.  Up 
)  the  pres^it  time  the  special  clemency  board  has  examined  and  reported  upon 
.220  cases  and  the  clemency  section  of  the  Military  Justice  Division,  which  has 
een  engaged  in  like  examinations  under  instructions  identical  with  those 
ddressed  to  the  special  clemency  board,  has  examined  and  passed  upon  1,170 
ases.  The  total  number  of  cases  thus  examined  and  reported  upon  is,  there- 
}re,  53d0.  Approximately  100  cases  are  still  pending  in  this  office.  The  con- 
[deration  of  these  cases  will  be  completed  and  reports  made  with  the  least 
ossible  delay. 

5.  That  the  total  number  of  cases  rejwrted  upon  and  still  to  be  reported  upon 
xceeds  the  5,027  mentioned  in  the  preceding  paragraph  is  due  to  the  fact  that 
Ince  February  25  additional,  men  convicted  during  the  war  period  have  been 
ent  to  penitentiaries  and  disciplinary  barracks  in  the  United  States.  Some  of 
bose  men  have  come  from  posts  and  c^^ups  in  the  United  States,  and  others  liave 
een  returned  from  Europe  and  Asia.  As  soon  as  the  examination  of  the  cases 
omlng  within  the  existing  instructions  addressed  to  the  special  clemency  board 
las  been  completed,  a  more  detailed  report  of  the  activities  of  that  board  will 
le  submitted. 

6.  With  reference  to  the  second  paragraph  of  Lieutenant  Colonel  Anseirs 
aemorandum,  attention  is  invited  to  the  following  outline  of  the  plan  pur- 
ued  by  the  special  clemency  agencies  in  this  office.  An  officer  of  the  de- 
partment examined  a  record,  made  a  brief  abstract  thereof,  and  indicated  the 
ction  that  in  his  opinion  should  be  taken.  The  record  and  the  examiner's 
oemorandum  then  went  to  one  of  the  sections  of  the  special  clemency  board, 
ach  such  section  consisting  of  two  officers.  These  two  officers,  after  a  study 
>f  the  examiner's  memorandum  and  such  examination  of  the  record  as  ap- 
^red  to  them  to  be  necessary  or  advisable,  entered  their  recommendation. 
Thereafter  the  record  went  either  to  Lieutenant  Ck>lonel  Ansell  as  president 
»f  the  Special  Clemency  Board  or  to  Lieutenant  Colonel  E.  M.  Morgan  as  vice 
:halrman  of  that  board,  after  which  it  came  to  the  head  or  acting  head  of  the 
office  for  consideration.  In  any  case  in  which  the  legal  sufficiency  of  the  record 
*r  the  fairness  of  the  proceedings  had  been  questioned  by  the  examiner  or 
ty  the  section  of  the  Special  Clemency  Board  the  record  went  to  a  Special 
^rd  of  Review,  consisting  of :  Lieutenant  Colonel  James  S.  Sanner,  formerly 
I  justice  of  the  Supreme  Court  of  Montana ;  Major  Andrew  J.  Copp,  jr.,  of 
'alifomia,  who  has  practiced  law  for  14  years;  and  Major  Henry  Buck,  of 
>onth  Carolina,  who  has  practiced  law  for  16  years.  In  case  the  report  of 
his  board  suggested  action  more  favorable  to  the  prisoner  than  had  been 
ecommended  theretofore  the  record  was  returned  to  the  Special  Clemency 
ioard  for  further  consideration  in  the  light  of  such  report.  It  follows  that  the 
iHieral  result  of  the  intervention  of  the  special  board  of  review  was  not  to 
e<luoe  the  measure  of  clemency  theretofore  recommende<l  by  the  Special  Clem- 
ncy  Board,  but  to  bring  about,  in  certain  cases,  an  increase  in  the  measure  of 
leinency  so  recommended.  Upon  completion  the  memorandum  respecting  each 
as?  considered  by  this  office  went  to  the  office  of  the  Secretary  of  War  for 
nal  action. 

"•  A  copy  of  a  report  dated  June  15,  1919,  made  by  Lieutenant  Colonel 
lanner  as  chairman  of  the  special  board  of  review,  is  inclosed  herewith.  In 
his  connection  it  should  be  noted  that,  in  harmony  with  the  plan  outlined 
bove.  the  intention  has  been  to  recommend  such  appropriate  corrective  action 
B  lay  within  the  power  of  the  Secretary  of  War  in  those  cases  in  which  the 
pecial  l)oard  of  review  found  the  record  legally  insufficient  to  support  the 
ptence  either  In  whole  or  in  part,  and  also  to  recommend  similar  corrective 
ktion  in  those  cases  in  which  that  board  found  the  record  unsatisfactory,  or  of 
^htful  sufficiency,  considered  from  a  legal  point  of  view.  The  files  are  now 
Wii;;  examined  with  a  view  to  making  certain  that  there  shall  be  no  failure 
k  recommend  appropriate  corrective  action  in  all  such  cases.  There  is  also 
•tiosed  herewith  a  copy  of  a  memorandum  addressed  to  the  Special  Clemency 
mnX,  the  special  clemency  examiners,  and  the  special  board  of  review,  under 
ite  of  April  7, 1910,  by  Lieutehant  Colonel  Ansell  as  president  of  the  Special 
leniency  Board.  Consideration  of  the  instructions  under  which  the  clemency 
^ncies  of  this  office  have  operated,  in  connection  with  my  observation  of  the 
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attitude  of  the  officers  engaged  In  the  work,  has  led  me  to  the  conclusion 
that  the  work  has  been  done  ¥^th  care  and  with  a  desire  to  do  Justice,  and 
in  case  of  doubt  to  lean  to  the  side  of  mercy. 

8.  Recently  the  four  officers  who,  at  the  present  time,  are  functioning  as 
members  of  the  two  existing  sections  of  the  Special  Clemency  Board,  were 
called  upon  for  an  expression  of  their  views  as  to  the  manner  in  which  tbe 
clemency  work  has  been  performed,  and  as  to  the  necessity,  from  the  stand- 
point of  fairness  and  Justice,  of  reexamining  the  records  heretofore  examined 
under  instructions  addressed  to  the  Special  Clemency  Board.    A  like  expres- 
sion of  opinion  was  requested  of  the  Chief  of  the  Military  Justice  DlvisioB 
and   the   Chief  of  the  Clemency   Section   of  that  Division.    Copies  of  the 
memoranda  submitted  by  the  six  officers  referred  to  are  enclosed  herewith. 
The  opinion  of  those  officers,  as  disclosed  by  the  memoranda  they  filed,  is  to 
the  effect  that  the  work  in  question  has  been  performed  with  care  and  solic- 
itude and  that  a  reexamination  of  the  records  in  the  mass  is  not  necessary. 
This  would  seem  to  be  the  correct  view.    The  Special  Clemency   Board  is 
now  engaged  in  the  study  of  the  records  in  nearly  200  cases  in  which  th« 
Secretary  of  War  after  passing  upon  the  original  clemency  memoranda  sub- 
mitted by  this  office  deemed  reconsideration  advisable.    Further  applications 
for  clemency  will  no  doubt  be  filed  in  most  cases — certainly  in  those  cas« 
in  which  for  any  reason  the  accused  believes  that  full  and  complete  justice 
has  not  been  accorded  him.    Action  upon  such  application  will,  it  is  believei 
bring  to  light  any  deprivation  of  substantial  legal  rights  or  any  undue  sever- 
ity in  sentences  that  may  have  escaped  attention  and  corrective  action  in  the 
course  of  the  examination  thus  far  made.     It  is  probable  that  in  some,  at 
least,  of  the  cases  in  which  the  record  was  found  legally  insufficient  to  mp- 
l)ort  the  sentence,  the  corrective  action  heretofore  taken  should  be  supple- 
mented by  further  action  looking  to  the  granting  of  full  pardons,   so  as  to 
remove  any  disabilities  that  may  have  resulted  from  the  convictions.     Steps 
to  that  end  should  be  taken  as  soon  as  that  may  be  done  without  interfering 
with  the  performance  of  other  tasks,  that  may  perhaps  be  regarded,  for  the 
present,  as  more  pressing.     Probably  also  in  a  number  of  other  cases  substan- 
tial justice,  and  a  regard  for  the  future  usefulness  of  the  individuals  con- 
cerned as  members  of  civil  society,  will  require,  or  at  least  warrant,  the  grant- 
ing of  full  pardons.     However,  it  is  believed  that  cases  of  this  kind  are  more 
likely  to  be  disclosed  effectively  by  applications  for  pardon  on  the  part  of 
the  individuals  concerned,  generally  after  they  shall  have  been  restored  to 
their  civil  relations,  than  by  a  reexamination  of  the  entire  file  of  thousands 
of    general    court-martial    records.    Upon    receipt   of    such    application    each 
can  be  given   the  careful  and  painstaking  consideration  to  which   It   is  en- 
titled.   The  task  of  first  importance  to  be  performed  in  the  immediate  fxi- 
ture  by  the  clemency  agencies  of  this  office  would  seem  to  be  the  examination 
of  the  records  of  trial  of  general  prisoners  not  thus  far  examined  in  this  office 
with  a  view  to  the  extension  of  clemency ;  1.  e.,  the  records  of  trial  of  g^eneral 
prisoners  now  being  returned,  or  soon  to  be  returned,  from  foreign  parts. 

9.  In  a  memorandum  entitled  "Plan  for  carrying  out  work  of  clemency  boani 
appointed  under  office  order  of  January  28, 1919,"  signed  by  the  members  of  thai 
board  and  appi-oved  by  the  Judge  Advocate  General,  it  is  said,  paragraph  5 : 

"  It  is  !>elleved  that  consideration  of  the  cases  of  prisoners  serving  continr^ 
ment  outside  of  the  United  States  must  be  deferred  until  after  the  examination 
of  the  cases  of  others  serving  sentences  of  confinement  within  the  United  Statf*s. 
since  it  Is  thought  that  the  obtaining  of  the  necessary  information  and  the  n^ 
lationship  of  the  offense  to  the  theater  of  war  are  considerations  which  wouM 
concur  in  such  postponement." 

Under  date  of  May  15,  this  office,  in  a  memorandum  addressed  to  The  Adju- 
tant General,  requested  information  as  to  the  number  of  general  prisoners  in 
confinement  in  Europe,  classified  with  reference  to  the  place  and  term  of  ct>n- 
finement  under  the'  following  heads : 

1.  General  prisoners  under  sentence  to  be  confined  in  penitentiaries, 

2.  General  prisoners  under  sentence  to  l>e  confined  in  the  United  Statt*s 
Disciplinary  Barracks  or  a  branch  thereof. 

3.  General  prisoners  under  sentence  to  be  confined  in  a  place  under  military 
ccmtrol,  other  than  the  United  States  Dlsclj>llnary  Barracks  or  a  branch  thereof, 
under — 

(o)  Sentences  involving  confinonient  for  six  (6)  months  or  more, 
(&)  Sentences  involving  confinement  for  less  than  six  (6)  months. 
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The  Lnformation  thus  requested  was  furnishd  this  office  on  June  4,  in  the 
form  of  a  cablegram  dated  June  1,  from  Gen.  Pershing,  reading  as  follows : 

"Number  of  general  prisoners  in  Europe:  First,  penitentiary,  88;  second, 
disciplinary  barraclcs  or  branches  thereof,  64 ;  third,  other  places  under  military 
r'ontrol — ^iirst,  having  six  months  or  over  still  to  serve,  751 ;  second,  having  less 
than  six  months  still  to  serve,  195. 

10.  Before  my  departure  from  France  on  March  4,  1919,  Information  reached 
me  unofficially  that  a  clemency  section  had  been  established  in  the  office  of 
the  Judge  Advocate  General  Headquarters,  American  Expeditionary  Forces. 
Information  reaching  me  since  that  date  Indicates  that  the  section  has  con- 
tinued to  function.  It  is  known  that  clemency  has  been  extended  in  a  number 
of  cases,  and  no  doubt  clemency  has  been  extende<l  in  other  cases  in  which 
the  action  taken  has  not  come  to  the  attention  of  this  office.  Nevertheless 
the  cases  of  general  prisoners  in  conllnement  In  Europe  should  receive  timely 
attention. 

11.  This  office  has  been  informally  advised  that  contingents  of  general  pris- 
oners are  en  route  to  the  United  State&  In  the  execution  of  the  plan  of 
demobilization  all  the  general  prisoners  now  in  Europe  no  doubt  will  be  re- 
turned to  the  United  States  in  the  near  future.  The  cases  of  these  men 
should  receive  attention  as  soon  as  possible  after  their  arrival  in  the  United 
States^  and  their  cases  should  be  dealt  with  in  conformity  with  the  principles 
that  biiTe  guided  this  office  in  passing  upon  the  5,390  cases  referred  to  in 
paragmpti  4,  snpra« 

12.  Becently,  as  the  Inflow  of  applications  for  clemency  and  of  clemency 
memormnda  from  the  various  places  of  confinement  in  the  United  States  ha» 
decreased,  a  considerable  portion  of  the  personnel  originally  assigned  to  duty 
with  the  special  clemency  board  has  been  assigned  to  other  duty  in  order 
to  meet  tlie  pressing  demands  made  upon  the  department  for  officers  of  legal 
training  and  experience  for  service  in  connection  with  the  solution  of  prob- 
lems incident  to  the  cessation  of  hostilities  and  the  consequent  demobiliza- 
tion. Wben  the  cases  of  general  prisoners  being  returned  or  about  to  be  re- 
turned from  foreign  parts  are  taken  up  for  consideration  it  will  be  necessary 
again  to  augment  the  personnel  of  the  clemency  agencies  of  this  office.  This 
may  perhaps  be  done  in  part  by  the  assignment  of  officers  now  on  other  duty 
but  wbose  services  may  become  available  for  this  purpose  In  the  near  future. 
Any  remaining  deficiencies  of  personnel  will  have  to  be  met  by  means  of 
new  appointments  of  officers  qualified  for  the  duty  In  question. 

13.  The    following  recommendations  are  submitted  for  consideration,   viz. : 
ia)   That  general  prisoners  now  being  held  in  confinement  in  foreign  parts 

l>e  returned  to  the  United  States  as  soon  as  practicable. 

ib)  That  as  to  all  general  prisoners  returning  from  foreign  parts  steps 
lie  taken  to  assure  that  a  clemency  memorandum  be  forwarded  to  this  office 
by  the  commandant  of  the  place  of  confinement  with  the  least  possible  delay 
after  the  arrival  of  the  prisoner. 

(ry  That  the  records  of  all  general  prisoners  returned  from  foreign  parts 
^  examined  as  expeditiously  as  practicable  by  the  special  clemency  board  and 
?ooperatlnjr  clemenc>-  agencies  In  this  office,  in  conformity  with  instructions 
5**retofore  addressed  to  said  board  and  cooperating  agencies,  the  work  to  be 
>rose<mte<l  as  has  been  done  in  connection  with  the  records  of  general  prisoners 
n  the  United  States  since  the  establishment  of  the  special  clemency  board  in 
his  office. 

( d )  That  so  far  as  practicable  general  prisoners  having  only  short  terms 
**fr  to  serve  be  held  near  ports  of  debarkation  until  their  cases  can  be  exam- 
iifMl  and  reported  upon. 

i  €  )  That  whenever  a  recently  convicted  general  prisoner  flies  his  flrst  appll- 
-ntion  toT  clemency  the  commandant  of  the  place  of  conflnement  shall  forward 
lie  application  without  delay,  with  the  proper  notations  and  his  recommenda- 
ion   tliereon. 

^/>  That  In  any  case  in  which  the  commandant  of  the  place  of  conflnement 
egrards  the  sentence  as  unduly  severe,  or  In  which  in  his  opinion  there  is  any 
vason  making  for  clemency,  if  none  has  been  granted,  or  for  additional  clem- 
ticy  if  any  has  been  granted,  he  shall  forward  a  clemency  memorandum  with 
ii»  recommendation  thereon,  even  though  no  application  for  clemency  or  for 
idditional  clemency  has  been  flled  by  or  in  behalf  of  the  prisoner. 

(£7>  That  applications  for  full  pardons  filed  by  persons  convicted  by  general 
oiirtH-martial  be  given  prompt  attention ;  and  that  in  cases  in  which  the  record 
Lii<4  l>eea  found  or  shall  be  found  legally  Insufficient  to  support  the  sentences 
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adjudged  and  in  which  the  corrective  action  taken  or  to  be  taken  under  exist- 
ing instructions  should  be  supplemented  by  further  action  looking  to  the  grant- 
ing of  full  pardons  so  as  to  remove  any  disabilities  resulting  from  conviction^ 
not  well  founded  in  law,  such  further  action  be  taken  as  soon  as  that  may  l» 
done  without  delaying  the  examination  of  the  records  of  trial  of  general  prisr- 
oners  returned  from  foreign  parts. 

E.  A.  KBEeER, 
Acting  Judge  Advocate  General. 


Wab  Depabtment, 
Office  of  the  Judge  Advocate  Generai^ 

Washington,  June  15,  J919. 

Memorandum  for  General  Kreger: 

The  special  board  of  review  (cases  in  clemency)  has  examined  to  date  1,117 
records,  of  which  107  were  **  repeaters,"  leaving  for  statistical  purposes  l,Olo 
Of  these,  925  were  found  legally  sufficient;  42  were  found  unquestionably  bad; 
12  were  found  very  doubtful;  30  (presenting  convictions  for  desertion)  gootl  t<« 
the  extent  of  A.  W.  O.  L.  only.  Of  the  925  legally  sufficient  cases,  31  wert 
found  unsatisfactory  (because  not  convincing  or  for  some  objectionable  fea- 
tures) ;  71  presented  one  or  more  unsupported  findings  (not  affecting  the  valid- 
ity or  justice  of  the  final  result). 

Of  the  whole  number  (1,010),  218  presented  formal  irregularities  of  no  vita- 
consequence  (these  were,  chiefly,  failures  to  properly  explain  pleas  or  risrht* 
of  ar-cused  as  witness  where  it  was  obvious  that  no  harm  was  or  could  have 
resulted  from  the  failures);  342  were  fairly  characterized  as  "poorly"  trie! 
(Included  in  the  above  "bad,"  "doubtful,"  or  "unsatisfactory"  classes  when- 
ever the  misprisions  rose  to  the  dignity  of  prejudicial  error) . 

The  1,010  records  thus  considered  were  selected  as  deficient  out  of  the  4  2fis 
cases  examined  by  the  boards  and  examiners.  Taking  the  latter  as  the  whoU- 
number,  the  percentages  thus  revealed  are  a  trifle  under  one  per  cent  bad;  a 
trifle  under  two  per  cent  bad,  doubtful,  or  unsatisfactory;  a  trifle  under  fiv*' 
per  cent  show  formal  irregularities;  a  trifle  over  eight  per  cent  were  poorly 
tried. 

Of  the  342  "  poorly  tried  "  cases,  the  characterization  was  justified :  In  2(>i 
cases,  by  the  admission  of  improper  evidence  (chiefly  hearsay)  ;  in  136  cases, 
by  the  inertness  or  inadequacy  of  counsel  for  the  accused ;  in  69  cases,  by  p<x»r 
preparation  on  the  part  of  the  prosecution ;  In  42  cases,  by  errors  of  the  court 
In  rulings  at  the  trial ;  in  32  cases,  by  the  fact  that  no  evidence  was  presente^I 
aliunde  the  pleas  of  guilty ;  In  33  cases,  by  improper  examination  of  witne^sfs 
or  of  the  accused ;  in  23  cases,  by  the  fact  that  the  accused  convicted  himself : 
In  22  cases,  by  general  debility  or  ineptitude ;  in  7  cases,  by  Improper  arjniment 
on  the  part  of  the  trial  judge  advocate. 

J.  S.  Sanneii, 
Lieutenant  Colonel,  Judge  Advocate, 


Apbil  7,  1919. 

Memorandum  for  the  special  clemency  board,  the  special  clemency  examiners, 
and  the  special  board  of  review : 

Here  are  my  views,  briefly  and  roughly  stated,  respecting  the  consideration < 
which  I  think  should  govern  the  clemency  examiners  and  the  clemency  board 
itself : 

1.  Clemency  is  not  a  matter  to  be  governed  by  technical  rules  of  law.  It  i** 
a  matter  of  conscience  rather  than  strict  professional  judgment.  It  is  a  matter 
w^hich  requires  us  to  see  the  human  being,  his  motives,  circumstances,  and  con- 
dition, and  our  vision  in  this  regard  must  not  be  limited  by  what  the  record, 
legally  considered,  strictly  shows. 

2.  Too  much  legal  deference  must  not  be  paid  to  any  record  for  purpos«»s 
of  clemency,  and  this  is  especially  true  of  courts-martial  records.  They  fre- 
quently show  what  is  only  too  frequently  true,  that  however  closely  the  fornw 
of  trial  nuiy  have  been  adhore<l  to,  the  trial  Itself  was  not  a  fair,  full,  and  im- 
partial presentation  of  the  case.  Speaking  more  specifically,  I  think  we  mus! 
ask  ourselves,  among  many  others,  the  following  questions : 

{a)  Were  the  facts,  as  revealed  on  the  record  and  as  they  may  be  fairly 
inferred,  such  as  to  indicate  a  state  of  mind  that  Is  really  criminal,  or  Immoral, 
or  chronically  perverteil,  or  intolerably  reckless  of  the  military  obligation? 
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Or,  especially  iu  purely  military  offenses,  was  luit  tlie  (lelin(|ueury  due  to 
thought lesHnesK,  or  ijrnoraiice.  or  a  lack  of  understaiidiiiK  of  the  military  envi- 
ronment, or  was  it  not  provoke*  1,  as  is  freipieutly  the  case,  by  an  unsympathetic, 
if  not  an  oppressive  attitude  uikmi  the  part  of  those  in  authority?  Frequently 
the  two  serious  charKes,  desertion  and  disobeillence  of  f»rders.  can  l)e  so  resolved, 
in  the  light  of  the  humrn  facts,  as  to  Indicate  that  there  was  no  intention  to 
(tminilt  the  offense  at  all.  While  every  charge  of  disol>e<iience  of  orders 
sounds  bad  uinm  paper,  very  frequently  the  order  itself  was  tme  given  in  a 
lijflit  or  iiuproi)er  nmnner,  or  was  not  a  necessary  one.  or  involvetl  some 
im-onsequeutiai  thing  not  S4>unding  in  those  necessitous  circumstances  wliere 
dlsolHHlience  of  onlers  becomes  a  most  serious,  even  a  capital  offense. 

{b)  Acvused  may  have  counsel,  but  too  frequently  couusel  is  so  limited  by 
reHson  <»f  his  lack  of  legal  qualification  or  a  lack  of  that  rank  which  gives  him 
standing  before  the  court,  or  a  general  lack  of  those  Inclinations  and  apprecia- 
tions which  zealous  and  competent  counsel  must  have  in  order  to  make  a  good 
defense,  that  it  can  be  said,  as  a  matter  of  fact,  if  not  as  a  matter  of  law,  that 
theacctiscHl  did  not  have  the  substantial  assistance  of  c<mnsel  which  every  accused 
should  have.  And  frequently  the  court  will  |)erndt  a  man  to  go  to  trial  wlthcmt 
counsel,  wh«i  any  man  of  legal  appreciations  knows  such  a  cnmrse  to  be  unwise. 
What  is  true  of  counsel  is  frequently  true  of  other  incidents  of  the  trial. 

(r)  There  is  nothing  that  oourts-martial  are  more  Inclined  to  do  than  foUow 
a  natural  inquisitlveness  to  admit  nmsses  of  hearsay  testimony,  and  at  the 
»aDie  time  so  limit  the  ct>uusel  as  to  prevent  proper  cross-exandnation  where, 
as  is  none  too  frequently  the  case,  the  ctmnsel  is  Inclinetl  to  indulge  in  one. 
Military  counsel  frequently  hesitate  to  examine  sui^erior  oftl(!ers,  and  courts- 
martial  as  a  rule  seem  to  think  that  it  is  improper  to  test  a  witness,  es{)ecially 
if  he  is  a  superior  oflicer.  for  bias,  prejudice,  or  credibility. 

id)  Special  attention  nmst  be  paid  to  improvident  pleas  of  guilty.  Fre- 
quently the  entire  case  is  given  away  by  such  a  plea  made  by  an  accused  with- 
out counsel,  or  advised  by  incompetent  c*ounsel :  and  very  frequently,  after  such 
a  plea,  the  accused  makes  .statement*  in  his  own  defense  incn insistent  with  the 
plea,  which  courts  frequently  disregard.  I'leas  of  guilt>  of  .serious  offenses, 
should  be  most  carefully  scrutlnlsseil.  Courts-martial  duty  is  uncongenial,  and 
a  plea  of  guilty  is  acceptable  as  a  brief  method  of  ending  the  trial. 

(f  1  Of  course,  as  a  technical  matter,  every  presumption  should  l)e  made  in 
favor  of  the  action  of  the  court,  but  frequently  the  action  of  tlie  inmrt,  however 
it  may  api^ear  in  mere  form,  is  not  fair  and  its  conclusion  Is  prejudiced  thereby. 

(/)  We  should  be  on  our  guard  against  confessions  or  statements  of  any  kind 
against  Interest,  when  made  by  a  soldier  to  a  miiitar}*  suiierlor.  The  ndlitary 
relation  is  such  as  to  induce  confessions  in  such  a  way  as  to  render  them  in- 
competent. 

ig)  I  do  not  regard  that  the  .*17th  article  of  war  changes  the  rule  with  respe<*t 
of  the  effect  of  prejudicial  error,  but  simply  rede<^lares  it.  Substantial  error, 
in  my  judgment,  must  be  presumed  to  affect  the  finding  and  sentence.  As  l)e- 
tiieen  evidence  of  the  same  degree  of  credibility,  It  may  be  that  the  effect  of 
evidence  erroneously  adndtte<l  may  ?)e  overcome  by  an  overwhelndng  volume 
of  evidence  of  such  a  nature  as  to  compel  the  nUnd.  But.  for  instance,  take 
a  confession  which  when  worthy  of  l>ellef  is  the  most  con\  incing  of  all  evidence, 
if  It  should  be  improperly  admitted,  I  shotdd  conclusIvel.v  i)resume  error. 

ih)  I  observe  that  it  Is  frequently  said  In  the  clemency  memoranda  that  the 
evidence  Is  sufficient  to  su.stain  the  conviction.  Evidence  may  be  sufficient  to 
«iKtain  the  conviction  when  tested  by  an  appellate  court  for  its  punnxses,  and 
.vet  lie  so  weak  and  unsatisfactory  as  to  justify  clemency.  The  tests  and  pur- 
Itoses  of  the  tests  of  the  evidence  in  the  two  cases  are  entirely  different. 

3.  I  believe  that  the  great  principles  lundamentally  estahllshe<l  In  (mr  civil 
jurisprudence,  designe<l  for  tlie  puriwse  of  securing  a  fair  trial,  are  equally 
aiiplicable,  except  where  clearly  withheld,  to  trials  l>efore  con  its- martial.  A 
military  accused  is  entltle<l  to  the  same  full,  fair  and  Impartial  trial;  to  l>e  in- 
formed of  the  nature  and  cause  of  the  accusation ;  to  have  witnesses  in  his 
favor ;  to  be  confronted  wltli  witnesses  against  him,  except  in  those  cases  where 
the  rules  of  evidence  reasonably  prescribe  otherwise ;  and,  above  all,  he  Is  en- 
titled to  the  assistance  of  counsel  for  his  defense,  counsel  that  should  represent 
him  and  his  cause,  and  not  simply  to  appear  In  the  trial  to  satisfy  a  form  of 
law.  And  a  military  accused  Is  fidly  entitled  to  protection  against  self-incrlmi- 
nation,  as  much  so  as  an  accused  in  a  civil  court. 


6- 
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4.  Tlie  articles  of  w»r  aiul  tht*  military  statutes  are  nut  the  sole  sourc-e  l'»  l«e 
sonjrht  In  iIet«Tnnnlnjr  whetlier  <»r  not  a  man  has  had  a  full,  fair  and  Iniiwrii: ! 
trial.  The  fimdaniental  prlnrif)]es  of  law  which  are  a  part  of  tht»  coniu^on  la  . 
and  now  a  part  of  our  Constitution  must  la*  resort«Ml  to  and  applies  I.  ex^vjM 
where  hy  tlieir  very  nature  they  are  lnapi)lica!>le  to  military  i>rm*e<N|in;;, 

5.  I  think  our  tendency  should  l>e.  wherever  we  can  Justify  it,  to  ;rel  rid  of 
that  kind  of  punishment  whicli  is  cofttinuinj:  nnd  damns  a^ian  forever,  su<*h  as 
a  dishonondde  discharjri'.  Swh  a  punishment  as  that  sluiuld  l)e  iriven  rn.ly 
in  extreme  cases.  It  has  Ihhmi  jjlven  aItoj;etl)er  too  frtHpienrly  and  we  shi»ui»l 
lean  towards  finding;  a  way  to  reduce  that  kind  of  punlslnnent.  In  the  onlinary 
case,  we  slanild  try  to  restore  a  nam  to  the  ndors  or  return  him  t<i  <Mvil  ViU* 
without  marklnjr  him  so  he  can  never  rehahilitate  Idmself. 

S.  T.  A.VSK1.I-. 
Liputvnnnt  CoItfU:!,  .Indt/r  Atlroratv, 

PrcHitivni,  Special  Clemnwy  HoanI 


June  16,  1919. 

Memorandum  fi>r  CJen.  Kreger : 

Subject :  Oi)eration{}  of  Se<*ond  Division,  apecial  clemency  board. 

The  special  clemency  Imard  of  the  office  of  the  Judffe  Advocate  General  wils 
subdivided,  practi(»ally  at  the  inception  of  its  actual  operations  in  general  court- 
martial  cases,  into  thn»e  coordinate  divisions  of  two  members  each,  and   so 
functioned  from  and  after  March  5, 1919.  under  the  presidency  of  Genera!  Ansell, 
who  was  also  an  ex  officio  member  of  each  division.    The  secnmd  division  was 
comiK)scd  of  tlie  undersijrned  Jud^e  advocates,  who  since  said  date  have  con- 
tinuously served  in  such  capacity,  and  have  functioned  on  approximately  one- 
third  of  the  entire  niunber  of  cases  which  to  date  have  automatically  come 
before  the  said  si)ecial  clemency  board  for  review  and  recommendation  under 
the  office  order  of  January  28,  1919.     We  have  endeavored  to  devote  to  the  work 
done  by  the  second  division  the  best  thoujjht  and  consideration  wherei^f  we 
were  capable,  imrestrlcted  by  the  action  of  those  who  may  have  precede<l  us  in 
the  considenition  of  cases  from  the  making  of  the  findings  of  the  trial  court  to 
and  Including  the  oction  of  the  revisory  agencies  of  this  office,  which,  pursuant 
to  establlsh<Hl  procedure,  may  have  functlone<l  In  the  case  before  receipt  of  the 
record  by  the  senind  dlvlshm  for  review  and  recommendation  for  clemency  pur- 
poses.    That  Is  to  say.  we  have  apprehended  our  responsibilities  and  duties  In 
the  premises  to  l)e  clearly  quasl-judlclal  In  nature,  and  hence  have  not  viewed 
as  conclusive  or  binding  on  us  the  action  of  whomsoever  may  have  previously 
functioned  In  a  case  at  any  stage  of  the  proceedings,  although  at  all  times  we 
have   been   disposed    to   give   resptx*tful    consideration    to    such    prior   action. 
Accordingly,  whenever  considerations  of  Justice  or  clemency  prompted  us  so  to 
do,  we  would  proceed  to  reor»en  a  case  as  to  all  matters  of  law  and  issues  of 
fact  therein,  and  would  act  on  each  ease  according  to  our  view  thereof,  adjusted 
to  establishe<l  War  Department  policy,  and  embody  our  decision  in  the  clemency 
reconmiendation    of    record    In    the   case,    which    would    have    regard    to    the 
extraneous  facts  and  circumstances  appearing  In  the  clemency  memorandum 
and   accompanying  papers  prepared  and   submitted  for  our  consideration  in 
acting  thereon.    (Contemplating  In  retrospect  the  work  done  by  the  second  divi- 
sion, we  are  ccmstrained  to  apprai.se  the  value  of  our  operations  and  the  results 
same  have  accomplished  by  the  above-stated  latitude  of  judgment  wherewith 
the  work  was  executed  by  us.     In  functioning,  as  aforesaid,  on  cases  comlnj: 
before  the  second  division,  we  are  convinced  tliat  the  work  was  performed  witli 
reasonable  thoroughness  and  due  re;<ard  to  the  nature  and  importance  of  the 
same;  that  were  we  to  reconsider  such  (rases  In  the  mass,  we  would,  on  the 
whole,  but  duplicate  (mr  action  of  record  therein ;  and.  consequently,  we  reganl 
as  unneces.«ary  future  reexandnatlon,  in  the  mass,  of  cases  disposed  of  accord- 
ing to  our  recommendatlon.s. 

The  foregoing  statement,  which  you  desire  us  to  make  of  record,  we  would 
resi)ectfully  submit  for  your  consideration. 

Wm.  M.  Ck)NNOB,  Jr^ 
Lieutenant  Colonel,  Judge  AdvocaU\ 

Wm.  C.  Rogers, 

Major,  Judge  Advocate. 
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WAK  *  1  )KPARTM  ENT, 

Offick  of  thk  .TrooE  Advchatk  (Jknkkal, 

Washington,  Jinw  17,  I\)IIK 
I>nii:  <V)!fmel  JanioR  S.  Ka shy- Smith,  J.  A.,  and  Captain  Charles  T.  Tittmann, 

J.  A.  <f»nstltntlnj:  division  No.  1,  of  the  deniency  Iwrnrd. 
To:  The  Actlnjr  Jnd^e  A(ly<H»ate  (Tenf*ral. 

Siil»><-f :    Hor»oit  <on<'<»rn!njr  work  which  has  Uvn  perfornie<l  by  tin*  rlemency 
hoard. 

1.  The  following;  report  is  suhniitte<l  in  <*onipllanco  with  oral  liiHtnictlon« 
that  the  iindersi^KMl,  after  readlnjf  Senate  joint  resolution  N<».  18,  introduced 
May  2(»,  IDlft,  "  Provl<linjr  for  a  review  of  the  tindinjrs  of  c<»urts-inartial  "  etc., 
Huhniit  a  f»Hef  rejiort  of  tlie  character  of  t!ie  review  of  <onrt-martlal  cases  wlilch 
has  been  made  hy  the  clemency  board. 

2.  Fractfcftlly  at  the  outset,  from  and  after  March  5,  19U>.  there  were  three 
divisions  of  the  clemency  board,  each  conHK)se<l  of  two  officers.  The  board  ha« 
recently  lieen  reduced  to  two  divisions.  Xos.  1  and  2,  coni[>osed  of  two  meml>ers 
each.  The  undersi;rne<l.  James  S.  Easby-Sinith  was  orljrinally  a  nienil)er  of 
<1ivi.sion  Xo.  1 :  and  the  undersljrned.  Charles  T.  Tittmann  was  ori^InaJly  a  mem- 
l>er  of  division  No.  3.  One  member  ea<'h  of  divisions  Nos.  1  and  :?  have  recently 
iHvn  relieved,  diviaion  No.  3  has  been  abolished,  and  the  tmdersijrnwl  now 
nuniHise  division  No.  1  and  make  this  Joliit  re|»ort  as  representing  division  No. 
1  and  former  division   No.  3. 

3.  rnder  the  proi-edure  which  has  been  in  effect  since  the  creation  of  the 
cl^nencj'  board,  the  entire  record  of  a  case  (not  only  tlie  transcrij>t  of  the  evi- 
dence but  all  formal  orders,  reviews  and  other  a(*companylnjr  papers)  are  sub- 
mitted to  the  boanl.  prefaced  with  a  memorandum  sheet.  entltle<l  "Clemency 
rnemoranfhiin  for  the  Se<Tetary  of  War"  which  shows  brtetly  the  essential 
facts  in  fho  c-nse.  Including  a  8ummar>-  under  the  title  "Olrcumstances  attend- 
ing offeniie."  This  summary  is  prepare*!  by  an  examlnlnjr  officer  who  is  not  a 
menil)er  of  the  clemency  boanl  and  is  accompanied  with  his  rer-onnnendatlon 
lis  to  clemency.  It  was  intended  that  the  clemency  memorandum  should  be  so 
complete  as  to  make  It  mmecessnry  for  njeniliers  of  the  clemency  board  to  ex- 
amine the  record  at  length :  but  at  the  very  outset  of  the  work  the  members 
ui  the  clemency  l>oard  felt  that  the  data  contained  In  the  memorandum  was 
iie^t  sufficiently  Informative,  and  it  has  been  the  practice  from  the  beKlnnlng 
for  the  members  of  the  board  to  read  the  entire  record  and  accompany Injr 
paj)ers  either  exhaustively  or  to  such  an  extent  as  to  extract  all  the  material 
information   In  the  record. 

4.  In  approaching  the  work  of  reviewing  these  cases  with  a  view  to  clemency 
the  Niard  has  constantly  I>orne  in  mind  the  following  statements,  contained  In 
a  niemorancium  from  the  Secretary  of  War  to  the  Judge  Advocate  (teneral,  date<l 
January  13,  1919,  commenting  u[Rm  a  memorandum,  written  to  the  Se<'ret:iry 
»f  War  on  January  11,  1919,  by  Oen.  Ansell,  formerly  acting  Judge  Advocate 
GtHieral : 

"  It  would  seem  entirely  dear  that  there  ought  to  be  some  general  plan  for 
reviewing  and  modifying  sentences  of  the  kind  ilhistratefl  by  him  (General 
AnselU  which  have  been  imposetl  during  the  war  and  are  characterized  by 
severity  which  wonld  not  be  the  case  in  time  of  peace.  To  be  sure,  the  of- 
fenses of  which  these  men  have  been  found  guilty  have  a  somewhat  different 
color  and  gravity  <luring  the  period  of  hostilities,  but  It  goes  without  saying 
that  a  review  of  the  sentences  Imposed  during  the  last  twenty  months  will  dis- 
close— (Ist)  verj-  unequal  degrees  of  punishment,  and  (2n(n  perhaps  gen- 
erally a  system  of  ])enalties  which  the  ends  of  justice  and  discipline  w<mlfl 
not  justify  us  in  enforcing  now  that  hostilities  have  ceased. 

"  I  am  not  able  to  gather  from  (Jeneral  Ansell's  memorandum  whether  he 
recommends  action  by  general  order  on  my  part,  addressed  to  all  commanders, 
and  imposing  further  Ihnlts  upon  the  severity  of  sentences,  I  do  not  know 
what  my  powers  in  the  premises  are,  but  if  I  have  the  power  to  issue  such 
an  order.  It  would  seem  that  it  ought  to  be  linniediateiy  prepared  and  issued 
so  as  to  stop  now  any  further  accumulation  of  cases  in  which  clemency  would 
he  necessary  to  prevent  a  harshness  and  severity  which  you  and  I  both  agree* 
are  unnecessar>-  from  any  disciplinary  point  of  view." 

5.  The  board  has  also  borne  in  mind  the  following  statement  contained  in 
an  order  re<*ommended  by  Judge  Advocate  General  Crowder,  on  January  18, 
1919.  and  issued  by  The  Adjutant  (Jeneral  on  Jainiary  22,  1919:  "In  view 
of  the  cessation  of  hostilities  ami  the  reestablish  men  t  of  conditions  :mpn)xi- 
mating  those  of  peace,  both  within  and  without  the  theater  of  war,  the  pro- 
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4.  The  articles  of  war  and  the  military  statutes  are  not  tlie  sole  s«»uree  i«»  lie 
sonjrht  in  deterinlnlnj?  whetlier  or  not  «  ninn  has  had  a  full,  fair  and  ini|wrti:;! 
trial.  The  fundamental  prlnoi[)les  of  law  which  are  a  part  of  tlie  oonn.<on  lav 
and  now  a  part  of  our  (NinstUution  must  he  resorted  to  and  apjiiled.  ex<viu 
where  hy  their  very  nature  they  are  lnai»i)lloahle  to  military  i>r<K*e*^lin;:. 

5.  1  think  our  tefidenev  should  be.  wherever  we  can  justify  it,  to  ^ei  rid  of 
that  kind  of  punishment  wliioh  is  continuini;  and  damns  a^ian  f«)rever,  such  as 
a  dishonorable  dis<*harf:e.  Such  a  punislnnent  as  that  rhould  l>e  iriven  only 
in  extreme  cases.  It  has  l)et»n  given  altojrether  too  fr»Mpiently  and  we  should 
lean  towards  tindinj;  a  way  to  reduce  that  kind  of  punishn>ent.  In  the  ordinary 
case,  v.'e  should  try  to  restore  a  man  to  the  colors  or  return  him  to  oivil  life 
without  marking?  him  so  he  can  never  rehabilitate  himself. 

S.  T.  AxsKi.i.. 
Ijioufvminf  Voloml,  'Indue  Advoratv. 

Prcxiffrnt,  Sitcrial  Clvinniry  Hoard. 


June  16,  1919. 
Memorandum  for  Gen.  Kreger : 

Subject :  Oi>eration8  of  Second  Division,  special  clemency  board. 

The  special  clemency  board  of  the  oflfice  of  the  Judge  Advocate  General  was 
subdivided,  practically  at  the  inception  of  its  actual  operations  In  general  court- 
martial  cases.  Into  three  coordinate  divisions  of  two  members  each,  and  i^o 
functioned  from  and  after  March  5, 1919,  under  the  presidency  of  General  Ansell. 
who  was  also  an  ex  officio  member  of  each  division.  The  second  division  was 
comi)osed  of  the  imde^rsigned  Judge  advocates,  who  since  said  date  have  con- 
tinuously served  in  such  capacity,  and  have  functioned  on  approximately  one^ 
third  of  the  entire  number  of  cases  which  to  date  have  automatically  come 
before  the  said  sp<»clal  clemency  boanl  for  review  and  recommendation  under 
the  office  order  of  January  28,  1919.  We  have  endeavored  to  devote  to  Hie  work 
done  by  the  second  division  the  best  thought  and  consideration  whereof  we 
were  capable,  im restricted  by  the  action  of  those  who  may  have  preceded  us  In 
the  consideration  of  cases  from  the  making  of  the  findings  of  the  trial  court  to 
and  Including  the  oction  of  the  revisory  agencies  of  this  office,  which,  pursuant 
to  established  procedure,  may  have  functioned  in  the  case  before  receipt  of  the 
record  by  the  second  division  for  review  and  recommendation  for  clemency  pur- 
poses. That  is  to  say.  we  have  apprehended  our  responsibilities  and  duties  In 
the  premises  to  be  clearly  quasl-judlclal  In  nature,  and  hence  have  not  viewetl 
as  conclusive  or  binding  on  us  the  action  of  whomsoever  ma.v  have  previously 
functioned  In  a  case  at  any  stage  of  the  proceedings,  although  at  all  times  we 
have  been  disposed  to  give  respectful  consideration  to  such  prior  action. 
Accordingly,  whenever  considerations  of  justice  or  clemency  prompted  us  so  to 
do,  w^e  would  proceed  to  reopen  a  case  as  to  all  matters  of  law  and  issues  of 
fact  therein,  and  would  act  on  each  case  according  to  our  view  thereof,  adjusted 
to  established  War  Department  policy,  and  embody  our  decision  in  the  clemency 
recommendation  of  record  In  the  case,  which  would  have  regard  to  the 
extraneous  facts  and  circumstances  appearing  In  the  clemency  memorandum 
and  accompanying  papers  prepared  and  submitted  for  our  consideration  In 
acting  thereon.  Contemplating  in  retrospect  the  work  done  by  the  second  divi- 
sion, we  are  constrained  to  appraise  the  value  of  our  operations  and  the  results 
same  have  accomplished  by  the  above-stated  latitude  of  judgment  wherewith 
the  work  was  executed  by  us.  In  functioning,  as  aforesaid,  on  cases  coming 
before  the  second  division,  we  are  convinced  that  the  work  was  performed  wlili 
reasonable  thoroughness  and  due  regard  to  the  nature  and  importance  of  the 
same;  that  were  we  to  reconsider  such  cases  In  the  mass,  w-e  would,  on  the 
whole,  but  duplicate  our  action  of  record  therein ;  and.  consequently,  we  reganl 
as  unnecessary  future  reexamination,  in  the  mass,  of  cases  disposed  of  accord- 
ing to  our  recommendations. 

The  foregoing  statement,  which  you  desire  us  to  make  of  record,  we  would 
resi^ectfully  submit  for  your  consideration. 

Wm.  M.  Ck)NN0B,  Jr^ 
lAeutenant  Colonel,  Judge  Advocate. 

Wm.  O.  Rogers, 

Major,  Judge  Advocate, 
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WaK  *  I  )KI*AHTM  KNT, 
OFFICK   of    THK   .TrD(iE    ADVCHATK   (tKNKUAL, 

WuHhinfiUtH,  Jiinr  17.  tVtU. 
I  r«»iji:  Colonel  JnmoR  S.  Ka»b.v-SniUh,  J.  A.,  and  Captain  Charles  T.  Tittmann. 

J.  A.  ei>n»tl  tilt  Ins  ill  vision  No.  1,  of  the  clemency  !)our<!. 
To:  Tlic  Actlnjr  Jiul^e  A<lv<H»ate  (Teneral. 
Sii!)jecf :    Kepoit  <oncernlnjr  work  which  has  Iknmi  performed  hy  the  clemency 

boanl. 

1.  The  following:  report  Is  snbmlttwl  In  <-omi»llnnce  witli  tiral  InHtructionw 
tliiit  rJie  undersi^ieil,  after  reading  Senate  joint  res<ilutlon  No.  18,  introduced 
Msjy  21 »,  lOlJl,  "  Trovldinp  for  a  review  of  the  findings  of  courts-martial "  etc., 
Hiilanit  a  hrlef  reiiort  of  the  chara<*ter  of  the  review  of  <ourt-martla1  eases  which 
has  !>een  made  hy  the  clemency  Imanl. 

2.  l*ractk*ally  at  the  outset,  from  an<l  after  March  .'>,  1919.  there  were  three 
divljqons  of  tlie  clemency  board,  each  cf»miK)se<l  of  two  officers.  The  board  ha?< 
ivcently  l>een  re<hu»ed  to  two  divisions,  Nos.  1  and  12,  comjxjsed  of  two  members 
iwli.  The  undersijnie<l,  James  S.  Kasby-Smlth  was  orljrinally  a  member  of 
division  No.  1 :  and  the  underslpied,  Charles  T,  TIttmann  was  orlplnally  a  mem- 
!>er  of  division  No.  3.  One  member  each  of  dlvlshins  Nos.  1  and  i\  have  recently 
l)et*n  re!iev€Kl,  division  No.  .3  has  l>een  abolished,  and  the  underslj^ntMl  now 
<i»iaiH»se  divi.sion  No.  1  and  make  this  Joint  report  as  repr<»sentlnK  division  No. 
1  and  former  division  No.  3. 

3.  I'nder  the  pro<'edure  which  !ias  l>een  In  effect  since  the  creation  of  the 
rlemenc3'  boanl,  the  entire  re<H)rd  of  a  case  (not  oidy  the  transcrijit  of  the  evi- 
ile?»ce  but  all  formal  onlers,  reviews  and  otlier  acc«>mpanyinfr  jiapers)  are  sub- 
mitted to  the  l)oanl.  preface<l  with  a  memorandum  sheet.  entltle<l  "  Clemen^'v 
mptnnramhim  for  the  Se<'retary  of  War"  which  shows  briefly  tlie  essential 
facts  in  the  <*nse,  includlni?  a  stmnnary  under  the  title  **Circumstan(t»s  attend- 
ing offense."  Tlds  summary  Is  prepare*!  by  an  examining  officer  wlio  is  not  a 
niemlier  of  the  clemency  Inmrd  and  is  aecompanietl  with  his  recommendation 
MR  to  clemency.  It  was  intended  that  the  clemency  menioran<lum  stiould  be  so 
complete  as  to  nuike  it  unnecessary  for  mendiers  of  the  clemency  iward  to  ex- 
limine  tfie  rec-ord  at  length :  but  at  the  very  outset  of  the  work  the  members 
««f  the  clemency  b<»ard  felt  that  the  data  contained  In  tlie  memorandutu  was 
not  sufficiently  Informative,  and  it  has  been  the  practice  froui  the  ijeKlnning 
for  the  niendiers  of  tlie  board  to  read  the  entire  record  and  accompanyinjr 
pajicrs  either  exhaustively  or  to  such  an  extent  as  to  extract  all  the  material 
inforination   in  the  record. 

4.  In  approachinjr  the  work  of  reviewlnj?  these  cases  with  a  view  to  clemency 
the  Iward  has  constantly  borne  In  ndnd  the  following  statements,  contained  In 
a  memoramlum  from  the  S<»cretary  of  War  to  the  Judjre  A<lvocate  (Jeneral,  date<l 
January  13,  1919,  commentlnjr  upon  a  memorandum,  wrltti'n  to  the  Se<'retary 
of  War  on  Januarj-  11,  1919,  by  Cien.  Ansell,  formerly  actlnp  Judjre  Advocate 
C Jeneral : 

**  It  wouhl  seem  entirely  dear  that  there  oupht  to  be  some  general  plan  for 
reviewing  and  raodif^in^  sentences  of  the  kind  illu8trat«l  by  him  (General 
Ansell)  which  have  been  lmiK)se<l  durlnjf  the  war  and  are  characterized  by 
severity  which  would  not  be  the  case  in  time  of  peace.  To  be  sure,  the  of- 
fense?* of  which  these  men  have  been  found  guilty  have  a  somewhjit  different 
color  and  icravlty  during:  the  period  of  ho.stIlltles,  but  It  goes  without  saying 
that  a  review  of  the  sentences  Imposed  during  the  last  twenty  months  will  dis- 
close— (Ist)  very  unequal  degrees  of  punishment,  and  (2nd)  perhaps  gen- 
erally a  syntem  of  penalties  which  the  ends  of  justice  and  dis<»ipline  would 
not  ju.stify  us  In  enforcing  now  that  hostilities  have  ceased. 

"  I  am  not  able  to  gather  from  (Jeneral  AnseU's  memorandum  whether  he 
recommends  action  by  general  onler  on  my  jmrt,  addressed  to  all  commanders, 
and  Imposing  further  limits  ui>on  the  severity  of  sentences.  I  do  not  know 
what  my  powers  In  the  premises  are,  but  If  I  have  the  power  to  issue  such 
an  order,  it  would  seem  that  it  ought  to  be  immediately  prepared  and  issmnl 
80  as  to  stop  now  any  further  accumulation  of  cases  In  which  clemency  would 
be  necessary  to  prevent  a  harshness  and  severity  which  you  and  I  both  agree 
:m*  unnecessary  from  any  dis<*Iplinary  point  of  view." 

5.  Tlie  board  has  also  borne  In  mind  the  following  statement  c<mtalned  in 
an  order  reconnnended  by  Judge  Advocate  General  Crowder,  on  January  18, 
1919.  and  issued  l>y  The  Adjutant  (Jeneral  on  January  22,  1910:  "In  view 
of  the  cessation  of  hostilities  and  the  reestablishment  of  conditions  nnproxi- 
matlng  thi>se  of  peace,  both  within  and  without  the  theater  of  war,  the  pro- 
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priety  of  observin;;  litiiitntidiis  upon  the  punishing;  [M>wer>s  of  (•ourts-mariwl 
as  establlHlieil  by  Kxe<*iitlve  order  of  I>eoeniber  Ifi,  1916,  is  obvious/' 

0.  The  l)onr(I  bas  also  borne  In  mind  the  following  statement  containeil  in 
an  order  of  the  Jud^e  Advocate  (teneral.  dated  January  23.  1919,  organizing 
the  clemency  board,  to  the  effect  that  the  purpose  of  the  creation  of  tlie 
l)oard  was,  "  In  order  to  comply  with  the  directions  of  the  Se<»retary  of  War 
for  a  review  of  sentences  imposed  for  offenses  committed  during  the  war 
Ijerlod.  witli  a  view  not  only  of  equalizing  punishment  but  to  adjust  thai 
punishment  to  present  disciplinary  requirements." 

7.  The  board,  having  approache<l  the  consideration  of  cases  with  the  above 
enunciated  principles  in  view,  has  also  carefully  considered  not  only  th**  rt*c- 
ord,  strictly  so  called,  but  all  extrajudicial  and  extralegal  facts  and  circum- 
stances which  api>ear  and  which,  in  the  opinion  of  the  board,  ought  to  be  con- 
sidered in  rei'tlfying  and  equalizing  sentences  by  the  exercise  of  clemency- 
such  ais  illhealth.  mental  deficiency  or  irresponsibility,  youth,  dependents, 
alienage,  education,  civil  life  record,  etc. 

8.  As  to  the  attitude  of  the  clemency  board  toward  the  work  In  hand  ami 
its  apprehension  of  its  duties  and  responsibilities  in  the  premises,  the  under- 
signed adopt,  as  expressing  their  views,  the  memorandum  upon  this  subject 
submitted  by  Lieut.  Colonel  (^onnor  and  Major  U<»gers.  Judge  advocates,  under 
date  of  June  16.  1919. 

9.  It  is  the  fipinitm  <»f  the  undersigned  that  much  of  the  work  of  the  ex- 
iimining  officers  emiMNlied  in  the  item  "  Circumstances  attending  offenfie  "  was, 
of  niM-essity,  es)MM'ially  In  the  early  stages  of  the  work,  so  hurriedly  t1<me  as 
tt>  render  many  of  the  summaries  of  little,  if  any.  value;  but  the  Informatloo 
contalnetl  in  these  summaries,  w^hich  was  sometimes  Inaccurate  and  frequently 
incomplete,  was  •supplemented  by  a  full  and  exhaustive  examination  of  the 
records  by  the  members  of  tlie  clemency  board  as  heretofore  described. 

10.  It  is  the  opini(»n  of  the  undersigned  that  no  necessity  exists  for  another 
review  of  the  cases  whlcli  have  been  examined  by  the  clemency  board,  except 
as  new  and  additional  extrajudicial  facts  looking  to  clemency  may  be  brought 
to  attention  from  time  to  time  in  particular  cases. 

J.  S.  Kasby-Smith, 
Colonel,  Judge  Adrwate. 

C.  T.  TiTTMAN, 

Vaptain,  Jndge  Adrot^tUt-. 


Wab  I>epabtment, 
Ofi-'ic'k  of  the  Judge  Advocate  Genebau 

Wanhiitifton,  June  11,  1910. 
Memorandum  for  fveneral  Kreger. 

Subjei't :     rro|H»se<l  legislation  for  n»view  of  all  court-martial  and  retiremenc 
cases. 

1.  The  clemency  section  of  the  military  justice  division.  Judge  Adv<K*ate 
GeneraTs  Department,  now  composed  of  six  officers  and  two  law  clerk.s  has 
<*onsiflered  all  applications  for  clemency  on  behalf  of  prisoners  senten<*(^  by 
general  courts-martial,  and  has  recommended  remission  or  commutation  of  sen- 
tences, or  restoration  to  duty,  as  the  facts  and  justice  of  each  cjise  required, 
having  due  regard  to  the  public  Interesta 

2.  Since  Febnwry  10.  1919.  under  office  order  date<l  January  2S,  1919.  con- 
sideraticm  has  been  given  to  the  return  of  conditions  approximating  |)eii(n^  and 
an  effort  made  more  nearly  to  equalize  punishments.  With  these  ends  In  view, 
punishments  have  been  re<luce<1  more  nearly  in  conformity  with  the  peace-time 
limits  set  forth  in  the  President's  order  of  December  15,  1916. 

3.  Since  the  order  of  January  28,  1919,  became  effective,  the  clemency  .section 
has  reviewed  and  recommendeci  action  in  1,141  cases.  In  almost  every  instance 
these  reconnnendations  have  been  approved  by  the  Secretary  of  War  and  have 
l>een  carried  into  effect  or  are  in  proc*»ss  of  being  exe(?uted. 

4.  In  c<K>ii«»ratlon  with  the  special  clemency  Imard  of  this  offi<*e.  pnictic*aliy 
ail  the  cjises  of  prisoners  convlctwl  by  general  cmirts-martlal  of  offenses  durini; 
the  war,  and  contine<l  in  the  Vniteil  States.  numl>erlng  about  five  thousand,  have 
been  revlewe<l ;  and  almost  without  exception  the  recommendations  approxi- 
mating the  reiiuction  in  punishments  to  i)eace-time  limits  have  been  carried  out 
by  order  of  the  Secretary  of  War. 

5.  Sentences  of  8ummar>'  and  special  tMiurts-mnrtial,  whose  Jurisdiction  is 
limited  to  ainflnement  not  exceeding  three  and  six  months,  respectively,  are  not 
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reviewed  in  tbe  Judge  Advocate  Generars  Department.  In  our  opinion  8uch 
review  is  neither  necessary  nor  advisable.  Nor  are  the  so-called  "retirement 
cases'*  subject  to  such  review.  But  the  general  court-martial  trials,  involving 
the  more  serious  offenses  and  punishments,  have  been  most  carefully  reviewed, 
and,  because  of  the  return  of  peace-time  conditions,  have  been  mitigated  and 
commuted  in  accordance  w^ith  every  humane  and  Just  consideration.  There  are 
of  course  many  cases  of  prisoners  confined  in  FYance  whose  records  of  trial 
have  not  yet  reached  this  office. 

6.  As  to  the  general  court-martial  cases,  therefore,  we  are  of  opinion  that  the 
purpose  and  object  of  the  proposed  legislation  have  been  accomplished. 

B.  A.  Rkao, 
Colonel,  Judge  Advocate,  Chief,  MilUarj^  Justice  DiviHon. 

S.  Heckschxb, 
Lieutenant  Colonel,  Judge  Advocate,  Chief,  Clemency  Section. 


War  Depabtment, 

OtKICK  OF  THE   CJHIEF  OF   StAFF. 

Wa8hingt07^,  June  26,  1919. 

MeiuorHnUum  for  the  Judge  Advocate  General. 

SnhjcH't:  Recommendations  of  the  Acting  .Tudge  A(ivo<»ate  General  relative  to 
administration  of  military  justice. 

1.  The  <'hief  of  Staff  directs  that  you  lie  advLsed,  for  your  information  and 
)ruidan<v  that  the  Secretary  of  War  has  approved  the  following  recommenda- 
tions contained  in  paragraph  13  of  your  1st  indorsement,  dated  June  19,  1910, 
to  The  Adjutant  (iienera]  of  the  Army  on  the  memorandum  of  Lieutenant- 
<\>lonel  S.  T.  Ansell,  president  special  clemency  board,  dated  May  17,  1919: 

"(a)  That  general  prisoners  now  being  held  in  confinement  in  foreign  parts 
be  returned  to  the  Uniteil  States  as  soon  as  practicable. 

**{b)  That  as  to  all  general  prisoners  returning  from  foreign  parts  steps  be 
taken  to  assure  that  a  clemency  memorandum  be  forwarded  to  this  office  by 
the  comman<hint  of  the  place  of  confinement,  with  the  least  possible  delay 
after  the  arrival  of  the  prisoner. 

"(c)  That  the  records  of  all  general  prisoners  returned  from  foreign  parts 
he  examined  as  exi)editionsly  as  practicable*  by  the  special  clemency  board 
and  cooperating  clemency  agencies  in  this  office,  in  conformity  with  instruc- 
tions heretofore  addressed  to  said  board  and  cooperating  agencies,  the  work 
to  be  prosecuted  as  has  Ix^n  done  in  connection  with  the  records  of  general 
prisoners  In  the  Vniteil  States  since  the  establishment  of  the  special  clemency 
boanl  In  this  office. 

"(d)  That  so  far  as  practicable  general  prisoners  having  only  short  terms 
left  to  serve  be  held  near  ports  of  debarkation  until  their  cases  can  be  ex- 
junined  and  reported  upon. 

(e)  That  whenever  a  recently  convlctetl  general  prisoner  files  his  first  ap- 
plication for  clemency,  the  commandnnt  of  the  place  of  confinement  shall  for- 
wanl  the  application  without  delay,  with  the  proper  notations  and  his  recom- 
mendation thereon. 

"  (/)  That  in  any  case  in  w^hlch  the  commandant  of  the  place  of  ctmttne- 
ment  regards  the  sentence  as  unduly  severe,  or  in  which  in  his  opinion  there  is 
any  reason  making  for  clemency  if  none  has  been  granted,  or  for  additional 
«l«nency  if  any  has  been  granted,  he  shall  forward  a  clemeno*  memorandum 
with  his  rwommendatlon  therecm,  even  though  no  application  for  clemency  or 
^>r  additional  clemency  has  been  filed  by  or  in  behalf  of  the  prisoner. 

"iff)  That  applications  for  full  pardons  file^l  by  persons  convlcte<l  by  gen- 
tTal  courts-martial  be  given  prompt  attention;  and  that  In  <rases  in  which  the 
re<iird  has  been  found  or  shnll  be  fcmnd  lepiUy  insufficient  to  supi>ort  the  sen- 
tiences adjudged  and  in  which  the  corrective  action  taken  or  to  be  taken  under 
existing  instructions  should  be  supplemented  by  further  action  looking  to  the 
jmintlug  of  full  pardons  so  as  to  renic»ve  any  disabilities  resulting  from  convic- 
tions not  well  f<mnde<l  in  law,  such  further  action  be  taken  as  soon  as  that 
may  lie  done  without  delaying  the  examination  of  the  records  of  trial  of  general 
prisoners  returnefl  from  foreign  parts." 

2.  You  will  be  furnishetl  a  copy  of  such  instructions  as  may  be  issued  by  the 
department  in  order  to  carr}'  into  effect  such  of  the  recommendations  quoted 
ahove  as  relate  to  other  agencies  of  the  department  than  the  office  of  the 
Judge  AdviKrate  General. 

Fi^r.TON   Q.  i\  Gardxkk, 
<'(iUmel,   G.   »S*.,  Secretary,  General  Staff. 
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.Tune  26,  1019. 
Menioraiuiura  fo»  the  Director  of  Operations : 

Subject:  Recommendations  of  the  Acting  Judge  Advocate  (Jeneral   relati\%»  u* 
administration  of  military  justice. 

1.  The  Chief  of  Staft  directs  that  the  papers  herewith  l»e  referred  to  you  f<«r 
the  necessary  acticm  to  carry  into  effect  such  of  the  recHimmendatioiis  aa  an^ 
contained  In  Ruhparn^ra])hs  (a),  <b),  (rf),  (e\,  and  if)  of  paragraph  13  «f 
the  tirst  indorsement  of  the  Acting  Judge  Advocate  General,  date^l  Juiu-  10. 
1919,  herewith. 

2.  He  further  directs  tliat  a  copy  of  such  instructions  as  may  be  issued  in 
this  connection  be  furnished  the  Acting  Judge  Advocate  General. 

3.  For  your  Information  there  is  transmitted  herewith  a  copy  of  nieniorjn 
dimi  of  this  date  to  the  Acting  Jiulge  Advocate  General  In  thh*  connection. 

Fulton  Q.  C.  (Jaroxek, 
Colonel,  G,  S.^  Sccrrtarp,  Oritcral  Staff. 


JiNE  24,   1910. 
Memorandum  for  the  Acting  Judge  Advocate  General: 

1.  On  May  17  I  addressed  to  the  Secretary  of  War,  tlirough  you,  a  ineiuo- 
randum  In  which  I  recommended  in  effect  tliat  (1)  clemency  cynsideration  N* 
given  our  prisoners  in  France,  as  well  as  those  In  this  country,  which  hns 
not  heretofore  been  done;  (2)  that.  In  view  of  the  haste  with  which  the 
flrst  review  was  necessarily  made,  a  more  thorough  review  be  made  of  (h>u!>t- 
ful' cases,  looking  to  still  further  clemency;  (3)  that  another  and  thor- 
ough review  he  made  with  a  view  to  granting  In  proper  cases  full  pardon, 
and  (4)  that  If  I  should  be  Intrusted  with  the  work,  I  be  permitted  to  select, 
as  far  as  possible,  a  personnel  in  sympathy  with  my  views  as  to  clemency. 

Yesterday  you  Indicated  to  me  tlmt  you  would  approve  my  recommendation 
that  the  prisoners  In  France  be  given  the  same  clemency  consideration  as  tlie 
prisoners  here,  but  that  you  were  of  a  mind  to  disapprove  the. other  reojm- 
niendati<ms. 

2.  With  the  greatest  earnestness  I  urge  you  to  rec*onsIder,  In  the  hope  that 
y(m  may  be  brought  to  that  state  of  mind  enabling  you  to  view  the  sltuatlini 
us  I  do.  The  work  has  been  hastily  done.  More  than  5,000  records,  each  with 
its  accompanying  papers,  have  been  examined.  It  Is  not  humanly  ixisslble  t«' 
give  to  that  number  of  cases,  their  records  and  the  facts  and  information 
de  hors  the  record  the  consideration  which  justice  to  tlie  enlisted  man  re 
quires.  The  clemency  examluer  upon  whom  so  much  depends  has  been  at 
times  inexperienceil  in  the  work  and  at  all  tluu*s  almost  intolerably  pres.*?eii.  I 
have  observed  evidence,  and  have  been  conscious,  of  hasty  action  in  all  deimrt- 
nients  of  the  work,  Including  my  own.  It  has  not  been  done  with  that  accuracy, 
deliberation,  and  assurance  which  should  characterize  judicial  action. 

A  second  examination  would  not  require  the  most  tIi(»rough  examination  of 
every  record,  but  only  those  In  which  there  were  some  outstanding  indicia  of 
the  ne<*essity  of  reexamination.  To  indicate  one  class  of  cas<*s,  I  myself  l>e- 
lieve  that  many  of  those  in  which  clemency  has  l)een  flatly  denicnl  ought  now 
to  be  ni(»re  thoroughly  reexamined. 

3.  According  to  your  view,  the  applicatirai  for  pardon  should  be  Initiatetl  !•> 
the  Individuals  who  deem  tliemselves  so  aggrieve<l  as  to  justify  that  course. 
In  view  of  all  the  circumstances  surrounding  the  administration  <»f  niililar\ 
justice,  thiv,  in  my  judgment,  would  be  an  unjust  as  well  as  an  nnwis<»  ci»urs<*. 
As  long  as  clemency  was  permitted  to  be  given  consideration  only  upon  tlu» 
application  of  the  Individual,  little  clemency  was  had.  It  is  the  right  of  th** 
individual  to  seek  clemency ;  it  Is  the  duty  of  authority  to  give  it.  That  ilut> 
carries  with  it,  when  there  has  been  so  much  injustice  as  there  has  recently 
been,  the  duty  of  taking  the  initiative  and  not  waiting  uptm  individual  aji- 
plication.  We  took  the  initiative  in  the  granting  of  clemency ;  and  why  should 
we  not,  for  the  same  reason,  take  the  same  Initiative  in  granting  pardons? 
Taking  such  intiative  would,  in  my  judgment,  be  to  the  great  cre<llt  of  the 
pardoning  power.  Pardon  ordinarily  is  a  matter  of  mercy  and,  as  such, 
should  not  be  strained  out  just  to  those  who  may  be  advised  to  seek  it,  and  it 
never  should  be  deferred  for  mere  convenienceV  sake.  In  many  of  these  cases 
In  which  we  can  say  with  fair  assurance  that  the  man  ought  not  to  have  beeo 
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tried  or  \va»  not  lawfully  tried,  or  tliat  the  record  as  it  standi  can  not  fairly 
su  tain  tlie  conviction,  pardoh  becomes  a  matter  not  of  mercy  but  of  partial 
.'ustit'e.  In  such  a  case  we  ."^liould  act,  not  as  a  matter  of  griu*e,  hut  in  recoj?- 
ulti<»n  of  a  liljrh  sense  of  justice.  In  such  cases  our  sene  of  Justice  and  our 
sense  of  iluty  sliouid  compel  us  to  act.  Furthermore,  the  military  relation  is 
such  and  the  condition  of  the  prisoner  i^  frequently  sucli  that  he  lias  not  the 
alrtllty,  nor  the  lil)erty,  to  nmke  out  the  case  that  ouftht  to  l)e  made  for  him. 

We  ou^ht  frankly  to  ackiiowleilKe  antl  act  upon  tlie  fact  that  courtH-martial 
ran  riot  durini?  this  war,  and  now  do  all  we  can  to  corrt>ct  their  unjust  results. 

4.  If  you  still  adhere  to  yimr  views  of  yesterday  and  reiiort  u|K>n  my  pre- 
vious memorandum  accord infjly,  after  you  have  considered  thi  memorandum, 
IHTmit  me  to  request  that  you  forward  it  with  the  other  papers  for  the  con- 
sideration of  the  Se<Tetary  of  War. 

S.   T.   Anseix, 
Lieutenfint'Cx>lonel,  Judge  Afli-ocatc. 

(First  Ind.] 

War  Prpartment, 

(J.  A.  O.  ().), 
Jnhj  /7,   fU/:K 
To  The  Adjutant  Oenernl  of  the  Army : 

1  This  palmer  was  brought  to  my  attention  on  the  afternoon  of  June  26, 
lOlO.  Early  the  following  morning  1  brought  the  paper  to  the  attentl<m  of  the 
SHTHtary  of  War.  with  the  request  that  action  upon  my  indorsement  of  June 
10  uiKin  Lieut.  Col.  Ansell's  memorandum  of  May  17  Ih>  deferred  until  this 
paiH»r  could  l)e  formally  indorsecl  over  for  con  ideration  in  connection  with  the 
♦*;ir)i(»r  papers  on  the  same  suliject.  The  Secretary,  after  reading  the  pai>er, 
;idvise<I  me  that  he  had  already  acted  upon  the  earlier  pa|M»rs  and  directe<l 
that,  after  official  notice  of  his  action  had  reached  me,  this  paper  be  forwanled 
fnr  const tlerat ion  by  him  in  connection  with  the  earlier  pajK^rs.  In  accordance 
wllh  those  instructions  and  the  reqiie  t  made  by  Lieut,  (^)l.  Ansell,  the  pajx^r 
is  forwarde<l,  accompanied  by  the  corresx)onding  office  ffie,  including  copies 
of  each  of  the  two  memoranda,  dated  June  26,  evidencing  the  action  of  the 
Swretary  of  War  on  the  earlier  papers. 

12.  It  is  requestwl  that  the  accompanying  office  file  be  returned  to  this  office. 

K.   A.   KRK(iER, 

Acting  Judge  Advocate  GeneraL 


War  Department,  WashUigton,  July  21,  1919. 
^ienioranduni  f«)r  the  Judge  Advocate  General: 

I  return  herewith  the  memorandum  of  Col.  Ansell  and  your  indorsement  of 
July  17th. 

Col.  An.sell  presses  two  points:  First,  that  all  of  the  records  which  have 
tie**!!  examined  by  the  clemency  section  of  the  office  of  the  Judge  Advocate 
General  should  be  reexamined.  Second,  that  this  reexamination  should  be 
*>>'  a  group  of  officers  personally  selected  by  Col.  Ansell  and  having  "a  per- 
sonnel in  sympathy  with  my  [hisl  views  as  to  clemency."  In  support  of 
the  first  recommendation.  Col.  Anseil  expresses  the  belief  that  the  work  of 
the  clemency  board  has  been  hastily  done.  Frankly,  this  is  an  incredible 
statement  The  clemency  boards  were  organized  with  great  care.  They  w^ere 
•  oinposed  of  men  of  courage,  ability,  and  zeal,  and  their  work  was  done  in 
an  atmosphere  with  every  predisposition  toward  a  humane  pnd  merciful  con- 
sidt»nition  of  the  facts  of  the  cases  presented.  I  cannot  bring  myself  to  re- 
tlect  upon  work  so  devotedly  done  by  any  hasty  assumption  that  it  was  ill 
done  because  either  of  its  volume  or  speed.  It  is  not  to  be  forgotten  that 
('^l.  Ansell  was  himself  the  head  of  this  work  and  I  know  him  too  well  to 
l)elieve  that,  in  a  matter  which  so  fully  engaged  his  feelings,  he  sat  by  and 
«aw  hasty,  slipshod,  and  therefore  unjust  work  done. 

The  second  suggestion  that  the  next  board  should  be  one  chosen  by  him 
and  having  his  views  as  to  clemency  seems  to  me  at  variance  to  all  of  the 
miggestlons  he  has  hitherto  made  with  regard  to  the  administration  of  mill- 
tar>'  justice,  which  he  Insists  should  be  characterized  by  Its  adherence  to  law 
rather  than  its  color  of  personal  opinion. 
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However  these  two  considerations  may  be  viewed,  I  nm  persuaded  that  the 
remedies  instituted  by  the  Judge  Advocate  General  in  these  cases  are  adequate 
and  careful,  and  that  the  work  which  has  been  done  and  is  being  done  de- 
serves the  confidence  of  the  Secretary  of  War.  I  am  further  of  the  belief  tiiat 
when  these  reviews  shall  have  been  completed,  the  recommendations  which 
we  will  inevitably  receive  from  the  commandants  at  the  several  disclpUnaiy 
barracks,  from  the  psychiatrists  and  medical  oflkers,  and  the  applicatioiis  for 
clemency  from  the  men  themselves,  will  bring  to  our  attention  cases  In  which 
further  clemency  ought  to  be  considered.  I  therefore  adhere  to  the  view  I 
verbally  expressed  to  you  of  aK>roving  the  arrangement  set  out  in  the  earlier 
papers. 

Nbwton  D.  Bakke,  Secretary  of  Weir, 

.  (Thereupon,  at  5.10  o'clock  p.  m.,  the  committee  adjourned  subject 
to  the  call  of  the  chairman.) 
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THXmSDAT,  OCTOB&&  23,  1019. 

United  Stages  Senate, 
Subcommittee  on  Milita'ry  Affairs, 

TKi«Ainj7ton,  D.  C, 

The  subcommittee  met,  pursuant  to  the  call  of  the  chairman,  in 
the  room  of  the  Committee  on  Appropriations,  at  10.30  o'clock  a.  m., 
Senator  Francis  E.  Warren,  presiaing. 

Present,  Senators  Warren  (chairman),  Lenroot,  and  Chamberlain. 

Senator  Warren.  Gen.  Chamberlain,  Inspector  General  of  the 
Army,  is  present  this  morning,  and  we  will  hear  his  statement. 

STATEMEHT  OF  MAJ.  OElf .  JOHlf  L.  CSAMBERLAIlf ,  IlfSPECTOR 

GElfERAL,  UlflTED  STATES  ABMT. 

Senator  Warren.  General,  this  committee  has  before  it  the  result 
of  some  work  and  some  examinations  which  you  have  had  conducted 
with  relation  to  courts-martial,  so  that  all  that  we  shall  ask  you  to  do 
is  to  add  whatever  you  wish  to  sav  in  addition  to  that. 

Gen.  Chamberlain,  I  have  nothing  to  add  to  that  report.  In  his 
t^timony  before  this  committee  former  Lieut.  Col.  S.  T.  Ansell  has 
from  time  to  time  taken  occasion  to  comment  upon  the  Inspector 
General  of  the  Army  and  the  '}  nspector  General's  Department.  With 
Gen.  Anseirs  opinions  as  to  the  Inspector  General  and  the  Inspector 
General's  Department  I  am  not  concerned.  However,  certain  con- 
crete statements  made  by  him  appear  to  call  for  comment. 

Referring  to  certain  testimony  given  by  Maj.  Copp,  of  the  Judge 
Advocate  General's  Department,  before  a  committee  of  the  iVmerican 
Bar  Association,  Lieut.  Col.  Ansell  states: 

Maj.  Copp,  speaking  out  of  what  he  described  as  his  experience  as  a  judge  advocate 
in  a  diviaion  during  this  war,  said  that  it  was  customary  for  the  Inspector  General's 
L>epartment  to  compel,  by  virtue  of  the  power  of  office,  a  man  to  incriminate  himself. 

When  the  committee  asked  him  time  and  time  again,  ^'Do  you 
know  this  to  be  true?"  he  said,  ^*Yes,  because  I  not  only  observed  it 
but  the  representative  of  the  J  nspector  General's  Department  at  the 
camp  where  I  was  stationed  admitted  that  to  be  a  fact.*' 

Examination  of  the  printed  record  of  Maj.  Copp's  testimony  before 
that  committee  fails  to  discover  that  upon  any  occasion  he  made  a 
statement  to  the  effect  that  these  views  were  based  upon  personal 
knowledge.  On  the  contrary  one  discovers  the  following  statement, 
made  by  Maj.  Copp: 

This  matter  of  compulsion  probably  is  receiving  more  notice  than  I  intended  that 
it  2}hould.  It  never  was  under  my  observation,  even  in  those  investigations  of  the 
InHiKjctor  General^  except  as  he  related  them  to  me.  He  said  that  he  had  that 
authority  and  it  was  his  duty  to  compel  witnesses  to  appear  before  him  for  inves- 
tigation. 
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Again,  in  another  place,  appears  the  following: 

I  simply  desire  the  committee  to  imdentand  that  I  merely  base  my  fltatement 
there  upon  what  I  have  been  told  and  not  upon  uiything  I  personally  observed  or 
anything  within  my  personal  knowledge. 

Lieut.  Ck)l.  George  W.  England,  on  duty  as  senior  camp  inspector 
at  Camp  Sheridan,  from  August  30,  191^,  to  March  25,  1919,  was  tiie 
only  officer  of  the  Inspector  General's  Department  who  was  on  datj 
at  that  camp  during  the  period  that  Mai.  Copp  was  there,  the  other 
representatives  of  the  Inspector  Grenerars  Department  beinf  acting 
inspectors.     Col.  England  m  a  letter  to  the  Inspector  General  states: 

The  policy  of  requiring  witnesBefi  to  give  incriminating  evidence  against  their 
protest  did  not  exist  in  the  office  of  the  inspector,  Camp  Sheridan,  nor  was  belief 
expressed  or  held  that  such  procedure  was  proper.  All  of  the  testimony  taken  in  the 
omce  of  the  inspector  was  taken  under  my  immediate  supervision,  and  in  no  case 
was  this  policy  followed.  *  *  *  In  no  case  befote  the. inspector  for  investigation 
was  the  plea  of  self-incrimination  disregarded  or  was  a  witness  forced  to  answer  ques- 
tions which  would  incriminate  him. 

There  are  issued  from  the  office  of  the  Inspector  General  certain 
instructions  to  the  officers  of  that  department.  One  of  the  instruc- 
tions I  quote  as  follows: 

Prior  to  interrogating  a  witness: 

(1)  Make  sure  that  witness  understands  his  or  her  constitutional  rights    *     *    • 

Again  referring  to  the  same  matter  Lieut.  Col.  Ansell,  in  his  t.esti- 
mony  before  this  committee,  stated: 

There  ought  to  be  some  law  against  permittini^  the  Inspector  General's  Department 
of  the  Army  to  use  these  third-degree  methods  of  menace  and  threats  and  taking 
advantage  of  the  innocence  or  ignorance  of  the  unhappy  lot  of  the  enlisted  men. 

It  is  a  fact  well  known  to  officers  and  enlisted  men  of  the  Army  that 
such  methods  are  entirely  foreign  to  the  firmly  established  policy  of 
the  Inspector  General's  Department.  It  is  also  a  fact  that  they  are 
not  resorted  to. 

It  is  also  a  fact  that  officers  and  enlisted  men  well  imderstand  thai 
in  the  hands  of  the  Inspector  General's  Department  they  get  a  square 
deal. 

Referring  to  an  investieation  made  by  the  Inspector  General  of 
certain  controversies  which  had  arisen  in  connection  with  the  Jud^ 
Advocate  General's  Department,  on  page  209  of  these  hearings,  Col. 
Ansell  states: 

And  then  the  Inspector  General,  in  my  judgment  forgetting  whatever  quaai-iudicial 
character  belongs  to  his  position — and  there  ought  to  be  a  great  deal  to  it — said,  "Yon 
know,  I  am  making  a  report  on  this  subject  by  order  of  the  Secretary  ci  War.  This 
thing  is  in  Congress,  and  my  report  will  go  to  Oonmas;  and.  AnselL  when  it  goes  to 
Congress  it  will  be  very  detrimental  to  ^ou;'*  and  I  said.  Well,  General,  I  would 
rather  meet  you  in  Congress  than  deal  with  you  here.'' 

Further  on  he  states: 

It  WIS  a  menace,  a  threat  that  unless  I  played  the  department  r61e  the  report  wm? 
going  in  against  me,  would  be  published  broadcast  to  the  world,  and  would  be  ver>' 

detrimental  to  me. 

In  regard  to  these  statements  I  desire  to  state  unconditionally  and 
in  language  which  will  admit  of  no  misinterpretation,  I  made  no  such 
statements,  nor  did  I  make  any  statements  which  admit  of  such 
interpretation. 

That  is  all  I  have  to  say,  gentlemen. 
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Senator  Lenroot.  In  that  connection,  General,  was  there  a  con- 
versation between  you  upon  that  subject  ? 

Gen.  Chamberlain.  There  was  a  conversation. 

Senator  Lenroot.  Could  you  relate  the  conversation  as  you 
recollect  it  ? 

Gren.  Chamberlain.  I  said  to  Lieut.  Col.  Ansell  that  I  regretted 
very  much  that  he  had  taken  this  view  of  the  situation,  as  I  was 
endeavoring  to  get  at  the  facts  of  the  case,  and  that  I  needed  his 
statements  m  order  to  give  me  both  sides  of  the  controversy.  That 
is  the  gist  of  what  I  said.     Of  course  I  do  not  recall  the  \vords. 

I  wm  add,  in  that  connection,  that  because  of  the  fact  that  Col. 
Ansell  declined  to  make  any  statement,  I  had  Col.  Mayes  brought 
home  from  Prance.  Col.  Mayes  was  Cfol.  Ansell's — I  might  say — 
confidential  assistant  during  most  of  the  period  'involved.  Col. 
Mayes  came  home,  and  his  statements  and  testimony  appear  in  my 
report. 

In  that  connection  I  might  state  that  Mr.  Bennett,  a  stenographer 
in  my  office,  who  was  present  during  this  conversation,  is  now  in 
the  waiti&g  room,  if  you  care  to  call  him  in  regard  to  this  matter. 

Senator  Xenroot.  What  were  the  relations  at  that  time  between 
*  you  and  Col.  AnseU  ? 

Gen.  Chamberlain.  Perfectly  friendly;  always  have  been.  They 
have  never  been  otherwise. 

Senator  Lenroot.  When  did  the  controversy  first  arise  between 
you? 

Gen.  Chamberlain.  There  never  has  been  a  controversy. 

Senator  Lenroot.  There  never  has  been  ? 

Gen.  Chamberlain.  My  relations  with  Gen.  Ansell,  he  as  acting 
judge  advocate  general,  and  I  as  inspector  general,  throughout  the 

f)eriod  of  the  war,  were  most  friendly,  and  so  far  as  I  know  there  was 
uU  cooperation.  I  recaU  only  one  difference.  That  was  in  connec- 
tion with  an  investigation  of  the  conduct  of  an  officer  of  the  Judge 
Advocate  General's  Department.  My  oflfice  condemned  severely  the 
conduct  of  this  oSiceT  and  recommended  disciplinarv  action.  That 
action  was  not  approved  in  Gen.  Ansell's  office,  ana  the  officer  was 
not  disciplined,  but  that  was  a  matter  to  which  I  never  gave  a 
thought  afterwards,  and  I  do  not  believe  that  he  did.  That  was 
purely  official.  So  far  as  I  can  recall  that  is  the  only  case  where  the 
two  offices  did  not  substantially  agree  in  their  recommendations. 

Senator  Lenroot.  I  just  note  in  the  testimony  that  you  referred 
to  in  the  record,  it  appears  that  whatever  controversy  there  was  in 
this  conversation  grew  out  of  his  refusal  to  make  a  statement  in  the 
investigation  that  you  were  charged  with  making. 

Gen.  Chamberlain.  There  was  no  controversy.  Our  conversa- 
tion at  that  time  was  most  friendly. 

Senator  Lenroot.  Yes;  but  he  put  it  in  writing,  and  I  have  it 
here.     He  did  refuse  ? 

Gen.  C^iambeulain.  Yes,  he  refused. 

Senat^>r  Lenrim>t.  And  ho  gave  as  his  reason,  apparently,  that 
you  were  charged  with  making  an  investigation  upon  a  subject  upon 
which,  prior  to  that  time,  you  nad  formed  an  opinion,  and  were  there- 
fore not  an  impartial  investigator.  That  was  the  amount  of  it. 
That  is  stated  on  page  208. 
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Gen.  Chamberlain.  In  that  connection,  Gen.  Ansell  must  have 
referred  to  the  fact  that  back  in  November,  1917,  when  the  case 
which  is  now  known  as  the  El  Paso 

Senator  Chamberlain.  Mutiny  cases  ? 

Gen.  Chamberlain.  Mutiny  cases. 

Senator  Warren.  Do  you  care  to  have  that  record,  General  I 

Gen.  Chamberlain.  No  ;  the  matter  is  perfectly  clear  in  my  mind. 
Upon  that  occasion,  or  in  connection  tnerewitn,  Col.  Ansell  sub- 
mitted'  recommendations  relative  to  the  interpretation  of  section 
1199  of  the  Revised  Statutes  of  the  United  States.  The  court- 
martial  proceedings  in  those  cases  were  handed  to  me  by  the  Assis- 
tant Chief  of  Stan  to  look  over  and  to  prepare  a  memorandum  for 
him.  This  was  done  because  of  the  fact  that  a  short  time  before,  I 
had  been  at  Fort  Bliss  in  connection  with  another  matter,  the 
Twenty-fourth  Infantry  trouble.  I  had  made  some  inquiries  as  to 
this  artillery  case,  and  had  some  little  knowledge  of  the  conditions. 
The  memorandum  which  I  prepared  had  no  direct  reference  what- 
soever to  the  interpretation  of  section  1 199,  and  to  the  best  of  my 
belief — although  I  could  not  state  that  positively,  as  it  was  some 
time  ago — I  had  no  knowledge  at  that  time  that  a  memorandum 
with  respect  to  section  1199  had  been  submitted  by  Ansell.  In 
other  words,  my  memorandum  regarding  those  specific  cases  had  no 
bearing  whatsoever  upon  the  general  question  of  section  1199.  In 
my  memorandum  I  stated  my  disapproval  of  smashing  those  pro- 
ceedings, because  I  believed  them  to  be  legal,  and  because  such 
action  would  be  detrimental  to  discipline.  But  on  account  of  the 
peculiar  conditions  I  suggested  that  clemency  be  exercised,  and  that 
those  men  be  restored  to  duty,  and  that  the  young  officer  who  had 
shown  bad  judgment  be  relieved  from  his  command. 

Senator  Lenroot.  That  is,  your  participation  was  upon  the  merits 
of  the  case  and  not  upon  the  construction  of  the  statute  ? 

Gen.  Chamberlain.  Absolutely  so.  It  had  no  connection  what- 
soever with  the  statute. 

Senator  Lenroot.  You  prepared  a  memorandum  upon  it  ? 

Gen.  Chamberlain.  A  snort  memorandum. 

Senator  Lenroot.  Could  that  be  produced  and  put  in  the  record  ? 
That  would  help  to  clear  this  up,  here. 

Gen.  Chamberlain.  That  memorandum  is  embodied  in  my  report. 

Senator  Lenroot.  It  is  already  in  this  record  ? 

Gen.  Chamberlain.  It  is  in  my  report,  I  think. 

Senator  Warren.  We  have  that. 

Senator  Lenroot.  That  will  be  all  right,  then. 

Senator  Warren.  I  have  not  brought  that  report  before  the  com- 
mittee for  examination,  Senator,  but  it  is  here,  when  you  get  ready 
to  look  it  over. 

Senator  Lenroot.  I  can  refer  to  it. 

Senator  Warren.  When  you  were  out  of  the  room,  I  believe, 
Senator  Chamberlain,  there  was  something  said  by  Gen.  Chamber- 
lain about  something  that  Gen.  Ansell  said. 

Senator  Chamberlain.  Yes;  I  have  the  record  here. 

Senator  Warren.  Would  you  like  to  ask  the  witness  any  ques- 
tions on  that  ? 

Senator  Chamberlain.  Of  course  this  committee,  as  I  understand 
it,  is  not  interested  in  the  personal  controversy  between  you  and 
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Gen.  Ansell,  but  it  is  perfectly  proper  for  you,  General,  to  give  your 
version  of  this  particular  statement  of  Ansell's. 

Gen.  Chamberlain.  Mr.  Senator,  my  only  object  in  coming  here 
was  to  correct  a  positive  statement  of  fact  which  s<^riously  reflected 
upon  the  Inspector  General  in  the  performance  of  his  duties. 

Senator  Chambeblain.  I  say  it  is  perfectly  proper  for  you  to  do 
it;  but  the  committee  itself  is  not  interested  so  much  in  the  personal 
question  as  in  the  law  itself. 

Gen.  Chamberlain.  Certainly. 

Senator  Chamberlain.  What  were  you  investigating  with  reference 
to  Ansell?  W^re  your  instructions  to  make  the  investigation,  in 
writing? 

Gen.  Chamberlain.  In  writing? 

Senator  Chamberlain.  Yes. 

Gen.  Chamberlain.  Yes,  sir. 

Senator  Chamberlain.  From  whom  did  you  receive  instructions  to 
investigate  Ansell  ? 

Gen.  Chamberlain.  I  never  received  instructions  to  investigate 
Ansell. 

Senator  Chamberlain.  What  was  the  subject 

Gen.  Chamberlain.  My  orders  are  in  writing,  signed  by  the 
Secretary  of  War,  and  they  are  embodied  in  that  report,  fidly.  The 
Secretary  of  War  told  me,  as  I  recall  it,  that  a  controversy  involving 
questions  of  fact  had  arisen  in  the  Judge  Advocate  General's  Depart- 
ment; that  he  desired  me  to  examine  all  the  records  and  to  fully 
investigate  those  matters.  He  specifically,  in  those  written  instruc- 
tions, stated  that  the  investigation  would  be  conducted  imder  the 
assumption,  with  every  officer,  that  it  was  his  duty — ^have  you  that 
report  there  ? 

Senator  Lenroot.  I  have  your  memorandum  here. 

Gen.  Chamberlain.  I  want  to  get  the  exact  language.  [Reading 
from  report:] 

In  making  the  foregoing  inquiry  you  will  proceed  on  the  fact  that  I  recognize  fully 
the  right  of  any  oflScer  in  the  Military  Eatablishment  to  testify  frankly  and  fully  upon 
any  matter  aa  to  which  he  may  be  interrogated  by  the  committees  of  the  Congress, 
and  do  not  desire  any  adverse  inference  to  be  drawn  from  the  fact  of  such  testimony, 
where  it  is  frank  and  straightforward. 

This  investigation  was  directed  with  special  reference  to  the  ques- 
tion as  to  whether  or  not  the  controversy  pertaining  to  the  oflBice  of 
the  Judge  Advocate  General  had  affected  adversely  the  eiliciency  of 
that  office. 

Senator  Chamberlain.  That  is  in  your  order  from  the  Secretary  of 
War? 

Gen.  Chamberlain.  That  is  in  my  order  from  the  Secretary  of 
War. 

Senator  Chamberlain.  Who  prepared  that? 

Gen.  Chamberlain.  The  Secretary  of  War  dictated  it,  in  my 
presence. 

Senator  Chamberlain.  Was  it  usual,  in  a  controversy  between  two 
officers  in  the  same  department,  to  refer  the  whole  question  of  fact 
involved  between  those  officers  to  the  Inspector  General's  office  ? 

Gen.  Chamberlain.  Yes. 

Senator  Chamberlain.  For  investigation  and  report  ? 
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Gen.  Chambbblain.  Entirelj  so.  That  is  one  of  the  fimctioiis 
of  the  Inspector  General's  Department. 

Senator  Chambbblain.  Is  tnat  your  report  t 

Gen.  Chambbblain.  That  is  my  report. 

Senator  Chambbblain.  It  covers  maybe  a  thousand  pages  of 
typewritten  matter^  does  it  not  ? 

Gen.  Chambbblain.  The  report  itself  covers  60  pages. 

Senator  Chambbblain.  Sixty  pages? 

Gen.  Chambbblain.  And  these  are  copies  of  all  correspondence 
[indicating]. 

Senator  Wabbbn.  Did  you  say  6  pages  or  00  pages  ? 

Gen.  Chambbblain.  Sixty  pages.  This  report  is  long  becatse 
we  made  a  study  in  the  office  of  1,500  court-martial  cases  taken  in 
blocks  of  500  each,  500  taken  during  the  period  about  Janoaiy  and 
February,  1918,  500  taken  a  few  months  later,  and  500  again  a  few 
months  later  than  that.  We  took  those  cases  and  made  a  careful 
analysis  and  study  of  them,  the  result  of  which  study  is  set  forth  in 
thisieport. 

Senator  Lbnboot.  You  studied  all  the  cases  within  a  given  pmod ! 

Gen.  Chambbblain.  We  took  500  in  chronological  ormT.  That  is, 
we  took  a  block  of  500  here  and  a  block  of  500  there,  and  then  another 
block  of  500,  so  that  they  included  cases  from  every  department; 
from  the  Philippine  Islands,  from  Hawaii,  from  the  A.  E.  F. ;  so  that 
they  were  typical  cases. 

Senator  Wabbbn.  You  also  had  some  from  here  in  the  United 
States  proper,  I  presume  ? 

Gen.  Chambbblain.  Yes. 

Senator  Chambbblain.  Did  you  take  cases  as  they  came,  that  is 
in  the  chronological  order,  the  order  in  which  they  were  filed  in  the 
Judge  Advocate  General's  Office  1 

Gien.  Chambbblain.  Yes. 

Senator  Chambbblain.  Did  you  receive  any  a,id  from  the  Judse 
Advocate  GeneraVs  Office  or  in  any  way,  from  Ansell  or  anybody 
else,  in  your  Selection  of  the  1,500  oases. 

(}en.  Chambbblain.  None  whatsoever.  I  called  for  500  cases  in  a 
block.  The  Judge  Advocate  General's  Department  had  nothing 
whatever  to  do,  directly  or  indirectly,  with  the  selection  of  those 
cas'S,  or  in  the  analysis  of  them,  or  in  the  examination  of  them. 

Senator  Chambbblain.  How  did  you  call  for  them?  Did  you 
say  ''I  want  500  cases  between  January  1,  and  February  1,"  we  will 
say,  for  illustration,  or  did  you  ask  for  500  cases  in  the  chronological 
order  of  filing  ?  How  did  you  get  each  block  of  500  ?  I  think  it  is 
quite  material  that  you  should  refresh  your  memory  as  to  just  how 
tnese  cases  were  selected,  because  I  can  conceive  of  a  situation 

Gren.  Chamberlain.  1  can  tell  you  upon  what  basis  they  were 
selected.  There  was  a  General  Order,  No.  7,  which  was  published 
in  the  spring  of  1918,  which  was  the  occasion  of  a  great  deal  of 
controversy. 

Senator  Chamberlain.  That  was  the  four  cases  in  France 

Gen.  Chamberlain.  No,  no. 

Senator  Chamberlain.  That  order  originated  out  of  them? 

Gen.  Chamberlain.  That  order 

Senator  Chamberlain.  No;  it  originated  out  of  the  Texas  cases. 

Gen.  Chamberlain.  It  originated  out  of  the  Texas  cases. 
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Senator  Chambbblain.  Where  the  negroes  were  sentenced  to  be 
shot,  and  were  shot  t 

Gren.  Chamberlain.  Yes.  Now,  my  instructions  were  these: 
To  get  500  cases  before  General  Order  No.  7  went  into  effect,  500 
cases  after  it  went  into  effect,  and  500  cases  after  it  had  been  in  force 
a  considerable  time. 

Senator  Wabren.  Here  is  what  I  want  to  know,  and  I  think  it  is 
the  same  thing  Senator  Chamberlain  wants  to  get 

Senator  Chamberlain.  Will  you  please  let  me  continue  while  I 
have  this  in  mind  ? 

Senator  Wabbbn.  I  wish  you  would  put  it  this  way:  I  want  to 
know  whether  every  court-martial  case  that  occurred,  chronolo^cally, 
within  a  certain  period  of  time  was  taken,  was  selected,  or  nmether 
a  certain  number  of  cases  were  selected.  Is  that  what  you  want  to 
know? 

Senator  Chambbblain.  Have  him  answer  your  question,  and  then 
I  will  put  my  question  just  as  I  want  it. 

Gen.  Chambeblain.  The  500  cases  were  chronological.  Each 
block  contained  a  certain  number,  takinsin  every  number,  as  received 
in  the  Judge  Advocate  General's  files.  That  is  all  brought  out  in  the 
report. 

Senator  Wabben.  That  is  all  brought  out.  Excuse  the  interrup- 
tion. 

Senator  Chambbblain.  This  mav  be  very  mateiial  for  what  I  am 
trying  to  get  at.  It  may  be  that  there  were  500  cases  before  General 
Order  No.  7  was  issued  where  there  was  absolutely  no  irregularity, 
either  on  the  record  or  otherwise,  but  I  can  conceive  that  there  might 
have  been  500  cases  prior  to  the  issuance  of  General  Order  No.  7 
where  there  were  grave  irregularities.  I  can  conceive  that  the  500 
cases  that  were  submitted  to  you  might  have  been  the  cases  where 
there  were  no  irregularities.  I  do  not  charge  it,  but  I  suggest  that 
might  have  occurred. 

Uen.  Chambeblain.  There  were  no  cases  submitted  to  me,  Mr. 
Senator.  I  sent  an  officer  who  mi  the  cases.  I  think  if  you  will 
read  the  report  your  question  will  be  fully  answered. 

Senator  Chambeblain.  Please  imderstand,  General,  that  I  am  not 
charging  that  there  was  any  such  course  as  that  pursued. 

Gren.  Chambblain.  I  understand. 

Senator  Chambeblain.  But  if  you  depended  upon  the  Judge  Advo- 
cate GeneraVs  office,  that  might  have  been  done  ? 

Gen.  Chambeblain .  I  did  not.  The  Judge  Advocate  Generars 
office  had  no  more  idea  of  what  cases  or  blocks  of  cases  we  were  going 
to  take  than  you  had. 

Senator  Chambeblain.  I  am  glad  to  know  that,  because  vou  could 
only  get  a  cross  section  of  the  court-martial  proceedings  oy  taking 
them  without  respect  to  anybody's  selection. 

Gen.  Chambeblain.  My  nrst  idea  was,  and  my  first  suggestion  was, 
that  we  take  1,500  cases  in  a  block;  and  then  Col.  Patterson,  who 
was  assisting  me  in  this  work,  suggested  that  we  would  get  more 
general  results,  or  more  satisfactory  results,  if,  instead  of  taking  the 
whole  1,500  together,  we  took  500  here  and  then  500  and  then 
another  500. 

Senator  Chambeblain.  And  you  think  they  were  chronological  ? 
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•  Gen.  Chamberlain.  I  know  they  were.  The  records  show  that. 
Col.  Patterson,  from  my  office,  went  personally  and  took  the  records 
from  the  files  of  the  Judge  Advocate  Generars  office. 

On  January  17,  1918,  General  Order  No.  7  was  issued,  to  hecome 
effective  from  and  after  February  1,  1918.  These  orders  provided 
that  not  only  the  execution  of  all  sentences  of  death,  as  provided  in 
General  Order  169,  1917,  but  also  all  sentences  of  dismissal  and  dis- 
honorable discharge  be  stayed  until  the  records  of  the  trial  could  be 
reviewed  in  the  office  of  the  Judge  Advocate  General  and  their  legality 
there  determined. 

Fifteen  hundred  records  of  trial  by  general  court-martial  were 
selected  from  the  office  of  the  Judge  Advocate  General  for  a  twofold 
purpose:  (a)  Because  it  was  believed  that  they  would  be  represen- 
tative of  the  20,000  cases  tried  during  the  war,  and  that  they  would 
therefore  indicate,  how  military  justice  was  actually  being  admin- 
istered, and  (b)  bv  selecting  the  records  from  different  periods  an 
opportunity  would  be  afforded  to  discover  what  results  were  being 
accomplished  by  the  issuance  of  General  Order  No.  7. 

Records  of  trial  received  in  the  office  of  the  Judge  Advocate  Gen- 
eral are  given  consecutive  serial  numbers;  date  of  receipt  is  also 
stamped  on  each  case. 

Three  periods  were  chosen  as  follows: 

One  beginning  January  1,  1918.  This  was  before  the  issuance  of 
General  Order  No.  7.  Five  hundred  records  were  chosen  consecu- 
tively from  that  date  forward:  One  bc^ning  March  I,  1918.  ITiis 
was  one  month  after  General  Order  No.  7  became  effective.  Five 
hundred  records  were  chosen  consecutively  from  that  dat^  forward. 
One  beginning  May  1,  1918.  Bv  this  time  the  object  and  purposes 
of  General  Order  No.  7  were  well  understood  throughout  the  Army. 
Five  hundred  records  were  chosen  consecutively  from  that  dat^  for- 
ward. 

Senator  Warken.  Excuse  me  for  the  interruption.  That  is  exactly 
what  I  was  anxious  to  find  out.  • 

Senator  Chamberlain,  j  f  Anaell  did  decline  to  appear  before  you, 
he  was  only  exercising  a  right  which  was  usual  and  in  accordance 
with  the  rule  which  you  have  iust  announced  ? 

Gen.  Chamberlain.  Certainly.  I  have  never  criticized  Ansell  for 
that.  I  simply  told  him  at  the  time  that  I  regretted  it,  because  I 
wanted  everyone  to  tell  me  what  he  knew.  t  was  his  privilege  to 
decline  to  give  testimony. 

Senator  Chamberlain.  Had  3^ou,  previously  to  this  request  upon 
Ansell,  formed  any  opinion  as  to  section  1199  of  the  Revised  Statutes 
as  to  the  appellate  jurisdiction  of  the  Judge  Advocate  GeneraKs  office? 

Senator  Warren.  As  to  review  and  revisory  power? 

Senator  Chamberlain.  Yes. 

Gen.  Chamberlain.  Do  you  mean  as  to  the  soundness 

Senator  Chamberlain.  Of  Ansell's  interpretation  of  the  law  and 
of  the  soundness  of  the  Judge  Advocate  General's  interpretation  of 
that  statute. 

Gen.  Chamberlain.  I  have  never  presumed  to  pass  upon  that, 
Mr.  Senator.  1  am  not  a  lawyer.  Ttiat  is  purely  a  matter  of  law 
and  1  have  never  presumed  to  pass  upon  that. 

Senator  Chamberlain.  You  spoke  of  the  case  of  these  Texas 
mutineers.     That  controversy  was  primarily  involved  in  the  con- 
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siruction  of  the  law  that  those  two  gentlemen  had  placed  upon  that 
statute.  Which  view  of  the  law  had  you  taken?  You  had  held,  I 
believe  you  say,  that  the  conviction  was  proper,  and  you  had  only 
recommended  that  the  young  oflBcer  be  transferred  from  his  command. 
Gren.  Ghambkrlain.  As  I  stated,  to  the  best  of  my  belief  a  concrete 
q^uestion  of  the  interpretation  of  that  section,  1199,  was  not  at  that 
tune  brought  to  my  attention,  and  to  the  best  of  my  belief  I  had  no 
knowledge  whatsoever  that  any  question  of  the  interpretation  of 
section  1199  was  up  until  the  question  came  up  before  the  com- 
mittees over  a  year  later: 

In  my  mind  there  is  no  connection  whatsoever  between  the  inter- 
pretation of  section  1199  and  the  memorandum  which  I  prepared  on 
those  cases.  Of  course,  as  you  look  back  over  the  recorcfs  they  were 
connected,  but  I  do  not  think  at  the  time  I  knew  it,  nor  do  '•  think 
I  knew  it  until  last  spring  when  these  hearings  began.  As  to  whether 
that  section  gives  to  the  Judge  Advocate  General  the  appellate  view 
of  jurisdiction  which  Col.  Ansell  claims,  I  do  not  presume  to  express 
an  opinion. 

The  trial  of  those  men  appeared  to  be  entirely  legal.  Ther.e  is  no 
question,  and  was  no  question,  that  those  noncommissioned  officers 
were  guilty  of  the  technical  charge  of  mutiny.  There  is  no  question 
that  those  noncommissioned  officers  refused  repeatedly  in  the  pres- 
ence of  other  .members  of  the  command  to  obey  the  orders  of  the 
commanding  officer. 

The  attending  circi\'Tstanccs  were  such,  however,  as  to  very  mate- 
rially mitigate  the  seriousness  of  the  offense. 

Senator  Chamberlain.  They  were  standing  on  their  rights,  and 
while  they  were  xmder  arrest  on  a  former  charge  they  could  not  be 
ordered  to  do  a  military  duty. 

Gen.  Chamberlain.  The  first  duty  of  a  soldier,  as  I  have  always 
imderstood  it,  is  to  obey  the  orders  of  his  commanding  officer. 

Senator  Chamberlain.  There  is  no  question  about  that,  General, 

as  an  ordinary  proposition;  but  is  it  not  a  fact  that  when  a  man  is 

under  arrest  on  a  charge  of  some  kind  for  a  violation  of  a  military 

duty  he  can  not  then  be  ordered  to  perform  some  military  service  ? 

Gen.  Chamberlain.  I  do  not  think  so. 

Senator  Chamberlain.  You  think  that  if  these  men  were  charged 
with  gambling  and  were  under  arrest  for  violation  of  that  regulation 
th'^y  could  nevertheless  be  ordered  to  perform  a  military  service;  to 
driU,  for  instance  ? 

Gen.  Chamberlain.  I  think  it  was  improper  to  do  so;  but  I  do 
not  think  it  was  an  occasion  where  a  man,  a  noncommissioned  officer, 
or  an  officer  was  justified  in  taking  the  law  into  his  own  hands  and 
pn  suming  to  determine  whether  the  commanding  officer  should  order 
nim  to  do  it. 

Senator  Chamberlain.  That  was  the  controversy.  These  non- 
commissioned officers  claimed  that,  under  the  rules  and  under  the 
regulations  and  imder  the  law,  they  being  under  arrest,  they  had  no 
right  to  be  required  to  perform  military  service;  and,  as  you  say,  it 
was  not  proper. 

Gen.  Chamberlain.  I  say  that  it  was  not  up  to  them  to  decide 
whether  the  orders  of  the  commanding  officers  were  legal  or  proper. 
It  was  up  to  them  to  obey  those  orders,  and  if  the  commanding  officer 
had  given  an  illegal  order,  it  was  up  to  his  superior  officers  to  disci- 


716  ESTABLISHMENT  OF  MHITABT  JXTSTIGE. 

pline  him,  which  would  have  been  done,  probably,  if  it  had  been 
reported. 

Senator  Chambeblain.  What  I  am  getting  at,  General,  is  this: 
There  the  coutroversy  arose  between  Ansell  and  the  Judge  Advocate 
General.  Ansell  held,  evidently,  as  you  hold,  that  it  was  improper 
to  have  ordered  these  m^n  to  do  a  military  duty  while  they  were 
under  arrest. 

Gen.  Chambeblain.  Yes. 

Senator  Chambeblain.  And  Ansell  claimed  that  therefore,  having 
been  ordered  to  do  a  thing  which  was  improper,  the  trial  was  irregular 
and  ought  to  be — the  sentence  ought  to  be — set  aside.  On  the  other 
hand,  tine  approving  authorities  held  that  that  condition  was  proper. 

Gen.  Chambeblain.  I  think  it  was  entirely  proper. 

Senator  Chamberlain.  There,  you  sf^e,  there  is  opportunity  for  a 
fair  misimderstanding  between  two  officers  in  the  Judge  Advocate 
General's  Office  about  the  facts. 

Gen.  Chambeblain.  Yes. 

Senator  Chambeblain.  So  that  you  will  agree,  then,"  not  with 
Ansell  about  the  view  of  the  law,  but  with  Gen.  Crowder's  view  of 
the  law  ? 

Gen.  Chambeblain.  Gen.  Crowder  up  to  that  time  had  expressed 
no  view  at  all.     It  had  not  then  been  put  up  to  him. 

Senator  Chambeblain.  Whether  it  had  or  not,  you  agreed  with  the 
view  that  he  was  maintaining  t 

Gen.  Chambeblain.  He  had  not  expressed  any  view  at  all  up  to 
that  time,  so  far  as  I  know.  The  case  had  not  at  that  time  come 
before  him. 

Senator  Chambeblain.  Of  these  mutineers  t 

Gren.  Chambeblain.  Yes. 

Senator  Chambeblain.  That  had  come  before  him  when  you  were 
called  upon  to  investigate  Ansell,  and  that  was  one  of  the  questions 
you  were  called  upon  to  investigate,  was  it  not? 

Gen.  Chamberlain.  I  was  not  directed  to  investigate  Ansell. 

Senator  Chamberlain.  The  differences  between  Crowder  and 
Ansell  1 

Gen.  Chambeblain.  Not  at  all.  I  was  called  upon  to  investigate 
statements  of  fact,  where  one  had  made  certain  statements  of  fact, 
certain  charges,  and  where  the  other  had  made  certain  statements. 
I  was  not  called  upon  to,  nor  did  I  in  my  investigation  or  in  my 
report,  touch  upon  the  Question  of  the  interpretation  of  section  1199 
or  upon  the  merits  of  tne  action  upon  these  or  other  court-martial 
cases. 

Senator  Chamberlain.  I  do  not  see  how  you  could  possibly  sepa- 
rate the  one  from  the  other. 

Gen.  Chamberlain.  Well,  if  you  will  read  this  report,  you  will 
find  out.  I  believe  that  I  have  done  so.  I  believe  that  I  confined 
myself  strictly  to  the  spirit  and  letter  of  my  instructions. 

Senator  Chamberlain.  I  want  again  to  i.mpress  upon  your  mind, 
General,  that  I  have  no  feeling  upon  this  matter  except  to  get  the 
justice  of  the  proposition. 

Gen.  Chamberlain.  I  appreciate  that  perfectly,  Senator,  and  I 
have  no  feeling.  I  should  not  have  taken  tne  time  of  this  committee, 
except  for  those  concrete  statements  which  were  not  true. 
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Senator  Chamberlain.  If  I  had  been  in  Ansell's  place,  if  I  had 
felt  that  you  had  already  espoused  that  view  of  the  law.  even  if  you 
were  going  to  investigate  omy  a  question  of  fact,  I  would  have  hesi- 
tated to  appear  before  you,  because  it  is  human  to  follow  the  bent 
of  a  man's  aecision  in  a  former  case. 

Gen.  Chamberlain.  He  was  within  his  rights,  and  I  never  have 
criticized  him  for  that;  the  only  thing  I  take  exception  to  is  his 
statement  that  I  threatened  him. 

Senator  Chamberlain.  In  that  controversy  we  have  no  particular 
interest.     Both  sides  are  interested. 

Gei}.  Chamberlain.  But  the  committee  has  accepted  and  has  made 
of  record  his  statements,  which  did  charge  me  with  having  done  that. 

Senator  Chamberlain.  Yes. 

Gen.  Chamberlain.  Therefore  I  consider  that  my  statement  in 
regard  to  the  matter  ought  to  be  of  record  also. 

Senator  Chamberlain.  That  is  perfectly  proper,  General. 

Senator  Warren.  Now,  see  if  1  understand  you  as  to  your  con- 
struction oT  the  duties  of  soldiers  and  officers.  Here  is  a  mutiny,  as 
I  get  it,  from  what  has  been  said.  Certain  noncommissioned  officers, 
and  perhaps  privates,  refused  to  obey  an  order  of  their  superior  officer 
because  cm  their  knowledge  or  supposed  knowledge  of  the  law,  or 
what  mi^ht  be  the  end,  the  ruling,  that  an  officer  had  no  right  to  give 
them  orders  while  thejr  were  in  arrest.  I  think,  from  what  you  say, 
ycra  must  take  the  view  that  a  soldier  must  obey  the  ord^  of  ms 
officer  and  find  out  afterwards,  or  call  the  .officer  to  account  after- 
wards if  he  has  done  wrong;  that  is,  when  an  order  is  given,  per  9e, 
he  must  obey  it.     Is  that  your  idea? 

Gen.  Chamberlain.  That  is  the  way  that  I  have  been  brought  up. 
If  I  receive  an  order  from  my  superior  officer  I  dbej  it,  and  I  mquire 
as  to  the  legalitv  of  it  afterwards.  The  only  occasion  under  which  I 
would  assume  the  responsibility  of  disobeying  an  order  of  my  supe- 
rior now,  with  my  present  rank  and  experience,  would  be  if  by  obedi- 
ence to  that  order  I  would  commit  an  act  which  would  have  serious 
results  which  could  not  be  remedied  after  the  act  had  been  com- 
mitted. 

Senator  Chamberlain.  Here  b  the  question  we  are  interested  in — 
that  is,  that  I  am  very  much  interested  in,  General.  Here  was  an 
order  given  to  these  men,  which  you  admit  was  wrong  under  the 
circumstances,  and  it  led  to  your  recommendation 

Senator  Warren.  I  did  not  hear  that  order  read.  What  was  it 
for  them  to  do  ? 

Senator  Chamberlain.  It  was  for  them  to  perform  a  military  duty 
while  they  were  already  under  arrest,  and  they,  acting  together,  re- 
fused and  were  then  charged  with  being  mutineers. 

Senator  Warren.  It  was  not  an  order  to  do  something  that  could 
result  in  wrong  to  anybody  else  ? 

Senator  Chamberlain.  Oh,  no. 

Gen.  Chamberlain.  An  order  to  go  to  drill. 

Senator  Warren.  An  order  in  the  technical  application  of  the  law  1 

Senator  Chamberlain.  Yes.  Now,  let  me  get  that  over  again. 
Here  is  what  I  am  particularly  interested  in.  Here  were  these  non- 
commissioned officers  who  were  under  arrest.  They  were  ordered  by 
the  commanding  officer  to  perform  a  mihtary  service.  They  refused 
to  do  that  service  because  they  said  that,  being  under  arrest,  it  was 
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violative  of  the  reflations  to  order  them  to  perform  a  military 
service.     Yon  say  tnat  order  was  wrong. 

Gen.  Chamberlain.  I  say  that  the  commanding  officer  should  not 
have  given  that  order. 

Senator  Chamberlain.  But  he  did  give  the  order,  and  the  approv- 
ing authorities  held  that  it  was  proper.  Now,  what  I  am  interested 
in 

Gen.  Chamberlain.  No,  they  did  not  hold  that  it  was  proper,  I 
think,  Mr.  Senator. 

Senator  Chamberlain.  They  approved  the  sentence. 

Gen.  Chamberlain.  That  is  a  very  different  thing. 

Senator  Chamberlain.  The  sentence  was  approved,  and  those  men 
were  dishonorably  discharged  from  the  service.  If  that  had  not  been 
the  case  you  would  not  have  recommended  clemency. 

Gen.  rtiAMBERLAiN.  If  what  had  not  been  the  case? 

Senator  Chamberlain.  If  the  sentence  had  not  been  approved  by 
the  approving  authority  there  would  have  been  no  clemency  to  be 
recommended. 

Gen.  Chamberlain.  Certainly  not. 

Senator  Chamberlain.  Here  is  what  I  am  interested  in.  There 
was  under  the  ruling  of  the  Judge  Advocate  General  no  relief  for  these 
men.  There  was  no  relief  for  them,  except  that  if  the  Judge  Advo- 
cate General's  Office  looked  over  the  record  and  found,  as  vou  actuallv 
found,  that  the  order  was  improper,  and  he  then  recommended  to 
the  approving  authority  that  the  sentence  be  set  aside,  or  whatever 
recommendation  he  saw  fit  to  make;  but  he  had  not  authority  to  do 
that  himself. 

Gen.  Chamberlain.  The  Judge  Advocate  General? 

Senator  Chamberlain.  Yes. 

Gen.  Chamberlain.  No,  sir;  certainly  not. 

Senator  Chamberlain.  So  that  you  see  there  was  really  no  relief 
for  these  men. 

Gen.  Chamberlain.  Yes  there  was,  and  the  relief  actually  came. 
The  President  exercised  clemency. 

Senator  Chamberlain.  What  did  he  do? 

Gen.  (^hamberlain.  As  I  recall  it,  he  remitted  sentence  and  re- 
stored them  to  duty  and  relieved  the  officer  from  his  command.  That 
is  my  recollection. 

Senator  Chamberlain.  But  the  record  of  conviction  still  stood 
against  them. 

Gen.  (^hamberlain.  It  stood. 

Senator  Chamberlain;  It  was  simply  a  question  of  a  person  having 
exercised  mercy  toward  men  who  were  charged  improperly. 

Gen.  Chamberlain.  I  did  not  say  they  were  charged  improperly. 
I  do  not  think  they  were  charged  improperly.  I  think-  they  should 
have  been  tried. 

Senator  (^hamberlain.  Well,  that  is  where  our  difference  is. 

Gen.  ('Hamberlain.  That  is  where  our  difference  is. 

Senator  Chamberlain.  Which  is  perfectly  proper. 

Gon.  Chamberlain.  Yes. 

Senator  (^ilvmberlain.  Under  my  view  of  the  law  the  Judge  Advo- 
cate General  had  the  power  under  section  1199  to  have  rejected  and 
set  aside  the  findings  of  the  court. 
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Gen.  Chamberlain.  I  could  not  pass  upon  that,  as  I  say,  Jb^cause 
I  am  not  a  lawyer.  , 

Senator  Warren.  I  can  see  rijght  where  the  difference  is.  It  is  the 
diiference  between  the  practice  in  civil  life  and  the  regulations  in  the 
Army.     That  is  where  it  comes  in. 

Senator  Chamberlain.  Probably. 

Senator  Warren.  In  the  Army  the  thing  to  do  is  to  obey  an  officer. 
In  civil  life  the  proper  thing  is  to  stand  a  man  off  as  long  as  possible. 

Senator  Chamberlain.  But  the  difficulty  is  that  he  gets  carried 
before  the  military  authorities  and  does  not  get  justice,  frequently. 

Senator  Warren.  I  understand  that  this  is  the  fact.  See  if  I  am 
right:  Their  record  was  wiped  out  and  they  were  restored  to  duty  ? 

Gen.  Chamberlain.  The  record  was  not  wiped  out,  but  I  under- 
stand they  were  restored  to  duty.  Of  that,  however,  I  am  not 
certain. 

Senator  Warren.  In  other  words,  they  stood  in  the  position  that 
men  would  stand  in  who  are  apprehended  and  who  undergo,  possibly, 
a  temporary  imprisonment,  and  are  then  found  to  be  innocent,  and 
that  is  the  end  of  it.     Now,  is  that  a  fair  simile  ? 

Gen.  Chamberlain.  I  do  not  think  so.  I  think  that  the  fair 
simile  would  be  that  of  a  man  who  had  been  tried  and  convicted 
upon  a  charge,  and  there  was  no  (question  of  his  being  guilty  of  the 
charge  as  placed,  but  that  the  circumstances  and  conditions  were 
such  as  to  justify  the  pardoning  power  to  at  once  issue  a  pardon. 

Senator  Warren.  You  did  not  get  at  just  what  I  meant.  I  was 
getting  at  results  only,  and  skipping  all  the  other,  if  the  results  were 
similar. 

Gen.  Chamberlain.  The  results  would  be  similar,  yes. 

Senator  Warren.  I  am  not  expressing  my  opinion  either  way, 
but  trying  to  get  the  different  facts  to  see  where  the  end  is,  prac- 
tically. 

Senator  Chamberlain.  In  practical  effect,  you  state  the  rule;  but 
the  general  states  the  rule  more  properlv. 

Senator  Warren.  Oh,  yes;  I  admit  that. 

Senator  Chamberlain.  Here  is  the  case.  I  may  be  charged  with 
murder  and  may  be  convicted  of  murder,  and  I  may  be  sentenced 
to  be  hung  or  to  be  sent  to  the  penitentiary.  Now,  I  may  be  par- 
doned by  the  governor  of  a  State,  or  by  the  President  of  the  United 
States  if  it  is  a  Federal  charge.  That  is  a  question  of  mercy.  The 
other  question,  that  is  more  important  to  me,  is,  was  I  justly  con- 
victed? There  ought  to  be  some  appellate  tribunal  to  determine 
whether  I  was  guuty  in  this  instance,  and  the  tribunal  may  have 
said  that  I  was  not  guilty.  Now  then,  I  am  a  free  man,  without  ally 
shadow  of  guilt  upon  me.  In  the  other  case  I  am  a  pardoned  man; 
mercy  has  been  extended  to  me. 

Senator  Warren.  You  state  the  case  as  it  is  in  the  books.  I 
was  jumping  crosswise  to  get  at  what  the  condition  of  the  man  was 
afterwards. 

Senator  Chamberlain.  Here  is  a  case  of  a  man  who  has  been  un- 
justly convicted,  who  has  had  mercy  extended  to  him  when  he 
ourfit  to  have  had  justice  shown  him.     That  is  unjust. 

Your  report  is  there  in  the  Ansell  case,  in  the  investigation  that 
was  referred  to  you? 
Gen.  Chamberlain.  Yes. 
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Senator  Chamberlain.  Your  evidence  is  all  there? 

Gen.  Chamberlain.  Everything  is  here. 

Senator  Chamberlain.  And  your  findings  and  conclusions  are 
there  1 

Gen.  Chamberlain.  Many  of  the  papers  examined  are  there,  and 
all  the  evidence  taken. 

Senator  Chamberlain.  So  that  that  will  show  all  that  was  done! 

Gen.  Chamberlain.  Yes,  sir. 

Senator  Chamberlain.  Can  you  tell  in  concrete,  and  in  a  v^ 
few  words,  just  what  your  conclusion  was  with  reference  to  the  con- 
troversy between  Ansell  and  Crowder? 

Gen.  Chamberlain.  The  answer  to  that  question  covers  many 
pages  of  the  report.  There  were  a  good  many  different  points  at 
issue  which  were  taken  up  individually. 

Senator  Chamberlain.  In  other  words,  in  your  findings  do  you 
sustain  Ansell  in  some  and  Crowder  in  some  t 

Gen.  Chamberlain.  I  do.  In  some  I  find  that  Ansell's  claims  were 
correct,  and  sometimes  the  other;  and  sometimes  neither. 

Senator  Chamberlain.  That  would  be  veiy  natural  in  findings  on 
so  many  questions  ? 

Gen.  Chamberlain.  Yes. 

Senator  Chamberlain.  Is  there  a  general  reconunendation  that 
Gen.  Ansell  be  brought  to  trial  f 

Gen.  Chamberlain.  No  recommendation  whatsoever  as  to  disci- 
plinary action. 

Senator  Chamberlain.  Is  it  not  usual  for  the  Inspector  G^eral's 
department  to  recommend  that  a  charge  be  preferred  ? 

Gen.  Chamberlain.  Not  necessarily,  unless  the  Inspector  General 
considers  that  a  charge  should  be  prefixed  or  that  disciplinary 
action  should  be  taken. 

Senator  Chamberlain.  Did  you  consider  that  disciplinary  action 
should  be  taken  t 

Gen.  Chamberlain.  I  made  no  such  recommendaticm.  I  made  no 
recommendation  as  to  disciplinary  action. 

Senator  Chamberlain.  You  just  left  it  to  the  Se^etary  of  War  to 
do  what  he  thought  proper  ? 

Gen.  Chamberlain.  I  simply  stated  the  facts  as  I  found  them, 
and  the  conclusions  based  upon  those  facts. 

Senator  Chamberlain.  Was  any  disciplinary  action  tak^i,  so  far 
as  you  know? 

Gen.  Chamberlain.  None,  so  far  as  I  know. 

Senator  Chamberlain.  Was  your  report  filed  before  Ansell's 
resignation,  or  after? 

Gen.  Chamberlain.  This  report  was  filed — the  report  is  dated 
May  8,  1919. 

Senator  Chamberlain.  And  he  resigned  afterwards  ? 

Gen.  CHAMBERLAm.  Yes;  he  resignra  several  months  afterwards. 

Senator  Chamberlain.  I  believe  that  is  all  I  care  to  ask  the 
general. 

Senator  Warren.  I  believe  that  I  have  nothing  more.  You 
understand,  Senator  Chamberlain,  I  have  not  even  opened  or  exam- 
ined that  report  at  all.  I  assimied,  thouj^h,  just  what  he  has  stated 
last,  that  he  was  not  given  a  duty  and  did  not  perform  any  duty  as 
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to  the  controversy  between  the  two  men,  but  to  get  these  cases  that 
we  have  had  up. 
Senator  Chamberlain.  Yes. 

Senator  Wabbbn.  I  am  right  about  that,  am  I  not,  General  ? 
Gen.  Chambeblain.  Yes. 

Senator  Wabben.  You   were    not   instructed    to    entertain    any 
charges  against  any  members  of  the  Judge  Advocate  General's  corps  V 
Gen.  Chambeblain.  None  at  all;  no  charges  were  made  against 
anyone. 
Senator  Warren.  Never  have  been,  in  fact  ? 
Gen.  Chamberlain.  No  charges  were  made  at  any  time  against 
anybody. 

Senator  Chamberlain.  May  I  ask  you  this  question.  General: 
Do  you  feel,  with  your  vast  experience,  that  no  revision  of  any  kind 
of  the  Articles  of  War,  or  the  appellate  procedure,  is  necessary? 

Gen.  Chambeblain.  I  do  not  feel  that;  no,  sir.  I  think  that  there 
are  a  number  of  things  in  connection  with  the  Articles  of  War  which 
should  be  changed. 

Senator  Chamberlain.  Have  you  ever  made  any  recommenda- 
tions upon  the  subject  ? 

Gen.  Chamberlain.  Some  time  ago  I  submitted  to  The  Adjutant 
General  a  brief  memorandum  on  the  subject. 

Senator  Chamberlain.  Have  you  them  accurately  in  your  mind 
so  that  you  could,  without  very  much  difficulty,  suggest  those 
amendments  ? 

Gen.  Chamberlain.  I  have  some  of  them  in  my  mind;  the  prin- 
cipal ones  ? 

Senator  Chamberlain.  You  know,  General,  this  committee  is  only 
anxious  to  get  at  the  truth  of  this  situation,  and  any  suggestions 
from  you  would  be  very  helpful.  If  you  have  in  mind  any  amend- 
ments" that  ought  to  be  made  to  the  Articles  of  War  or  any  particidar 
one  of  them,  your  recommendations  upon  the  subject  might  have 
controlling  weight  upon  this  committee. 

Senator  Warren.  I  should  like  to  have  anything  of  that  kind 
submitted  so  that  we  might  have  it  in  this  report  of  this  hearing. 
You  might  submit  it  at  a  later  date  in  written  form. 

Gen.  Chambeblain.  I  woidd  prefer,  Mr.  Chairman,  to  have  time 
to  think  that  matter  over,  because  I  have  never  thought  of  it  with  a 
view  of  presenting  my  views  to  this  committee.     I  have  very  decided 
views  upon  certain  points. 
Senator  Warren.  You  must  have. 

Gen.  Chamberlain.  And  I  would  like  to  present  them,  but  I 
would  like  to  have  an  opportimity  to  ])repare  a  memorandum  for  the 
committee. 

Senator  Wabren.  What  time  could  you  present  them;  so  that  they 
could  be  printed  with  this  ? 
Gen.  Chamberlain.  Any  time  you  desire. 

Senator  Chamberlain.  Could  you  not  embody  them  as  an  appen- 
dix to  your  testimony  ? 
G«n.  Chambeblain.  I  could  do  that,  if  you  desire. 
Senator  Warren.  He  could  let  them  come  in  at  the  end  of  this 
testimony.     You  could  get  them  to  us  early  next  week  ? 
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Gen.  Chamberlain.  Yes. 

Senator  Chamberlain.  Put  in  anything  you  can  at  the  end  of  this 
testimony. 

Senator  Warren.  Yes.  How  would  it  do  to  have  printed  his 
testimony  of  this  morning  and  then  his  recommendations,  and  then 
have  this  report,  which  is  very  voluminous,  printed  as  an  appendix  ? 

Senator  Chamberlain.  Are  you  going  to  print  that  report  ? 

Senator  Warren.  I  think  so,  if  there  is  no  objection  ? 

Senator  Chamberlain.  I  do  not  care. 

Gen.  Chamberlain.  That  report  has  never  been  given  out,  so  far 
as  I  know. 

Senator  Warren.  I  asked  the  Secretary  of  War  to  send  it  up  here 
so  that  the  committee  might  have  the  liberty  of  referring  to  it,  and  he 
made  no  objection  and  he  has  sent  it. 

(See  report,  printed  as  an  appendix,  following  Gen.  Chamberlain  s 
testimony.) 

Senator  Chamberlain.  One  other  question,  General:  The  Amer- 
ican Bar  Association  has  held  hearings,  and  has  made  some  recom- 
mendations in  regard  to  appellate  procedure  in  regard  to  courts- 
martial,  and  has  suggested  changes  in  the  present  law. 

The  Kernan  Board,  appointed  by  the  Secretary  of  War,  have  looked 
into  the  matter  and  they  have  made  recommendations  suggesting  a 
change  in  the  methods  of  appellate  trials.  I  think  Gren.  Crowder 
himself  feels  that  there  ought  to  be  some  change  in  the  appellate 
procedure,  and  Gen.  Ansell  recommends  something  of  the  same  kind. 
All  of  these  people,  boards  and  committees  and  individuals,  have 
recommended  some  change  so  that  the  appellate  tribunal  shall  have 
more  power  than  is  now  given  to  the  Judge  Advocate  General,  some 
insisting  that  this  appeUate  tribunal  should  be  partly  civil  and  partlr 
within  the  Military  Establishment,  and  some  insisting  that  it  should 
be  entirely  within  the  Military  Establishment.  Have  you  any  views 
upon  that  subject  ? 

Gen.  Chamberlain.  Yes;  I  have  very  decided  views. 

Senator  Chamberlain.  What  are  your  views  about  it  ? 

Gen.  Chamberlain.  There  should  be  an  appellate  jurisdiction.  I 
think  that  aU  parties  agree  as  to  the  necessity  for  appellate  jurisdic- 
tion, the  only  question  being  as  to  where  it  should  rest. 

Senator  Chamberlain.  Yes. 

Gen.  Chamberlain.  My  own  belief  is  that  it  should  rest  with  the 
President  and  his  subordinate  military  commanders — and  that  the 
action  of  the  legal  branch  should  be  advisory.  It  is  my  belief  that 
the  presence  of  civilians  on  such  a  tribunal  would  in  no  degree  con- 
tribute to  improvement  in  the  administration  of  justice. 

The  Commander  in  Chief  of  the  Army  and  his  military  subordi- 
nates are  resnonsible  to  the  country  for  the  Army,  they  are  respon- 
sible for  discipline,  and  you  can  not  take  away  from  them  the  instni- 
mentalitias  for  maintaining  discipline  and  put  them  into  the  hands  of 
somebody  who  has  no  responsibility  whatever  for  discipline  or  for 
results,  who  knows  nothing  about  command,  or  who  has  never  exer- 
cised command. 

Senator  Chamberlain.  Take  this  sort  of  a  case:  Here  is  a  man 
charged  with  a  high  crime,  and  he  is  tried  and  evidence  is  admitted 
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in  the  trial  which  is  wholly  improper.  He  is  convicted,  however,  on 
that  testimony.  For  the  piirposes  of  the  illustration  we  may  say 
that  all  of  the  testimony  is  hearsay  testimony.  He  is  convicted  by  the 
court-martial,  and  the  approving  authority,  though  he  may  be  ever 
so  distinguished  a  military  man,  yet  entirely  ignorant  of  law,  approves 
the  findings.  The  man  appeals  to  the  Judge  Advocate  General  for 
review.  The  Judge  Advocate  General  has  no  power  to  reverse  that 
for  errors  of  law  made  on  the  trial.  Do  you  not  think  there  shoidd 
be  some  appellate  tribunal  that  could  look  at  the  record  from  the 
first  inception  of  the  case  to  its  conclusion  and  say  that  the  error 
there  ou£^ht  to  reverse  the  case  ? 

Gen.  Chamberlain.  I  think  there  is  such  an  agency.  Final  action 
should,  in  my  opinion,  not  rest  with  the  legal  triounal.  As  a  matter 
of  fact,  Mr.  Senator,  as  my  report  will  show,  in  probably  97  cases 
out  of  100  the  commanding  general,  the  reviewing  authority  acts 
upon  the  recommendation  of  his  judge  advocate,  and  the  President 
or  the  Secretary  of  War  acts  upon  the  recommendation  of  the  Judge 
Advocate  General.  In  cases  involving  legal  questions,  I  believe  that 
they  would  so  act  in  99  oift  of  100  cases,  and  similarly  the  commanding 
general  acts — upon  the  recommendation  of  his  judge  advocate. 
Questions  may  arise  as  to  the  amount  of  punishment  a  man  should 
receive.  The  commanding  general  might  think  that  his  view  as  to  the 
amount  of  punishment  for  a  certain  crime  was  better  than  that  of  his 
judee  advocate.  But  when  it  comes  to  the  regularity  of  proceedings 
ana  to  legal  questions  involved,  the  commanding  general  w^ill  always 
follow  his  law  officer. 

Senator  Chamberlain.  You  do  know  of  cases  where  a  man  has 
been  found  not  guiltv  of  a  crime,  and  the  commanding  officer  ordered 
a  reconvening  of  tte  court,  and  practically  instructed  the  court 
to  render  a  verdict  of  guilty  against  the  man  ? 

Gen.  Chamberlain.  That  is  wrong,  Mr.  Senator,  and  I  think  that 
the  Articles  of  War  should  be  changed  in  such  a  way  as  to  prohibit 
the  return  of  proceedings  in  case  of  an  acquittal,  or  the  return  of 
proceedings  for  a  revision  of  the  sentence  upward. 

Senator  Chamberlain.  Yes;  they  have  now  undertaken  to  cure 
that  by  regulation. 

Gen.  Chamberlain.  That  has  been  cured  by  regulation. 

Senator  Chamberlain.  What  was  that  order,  do  you  remember? 
Do  you  know,  Col.  Hull  ? 

Col.  Hull.  No  ;  I  do  not. 

Gen.  Chamberlain.  1  do  not  remember  exactly,  but  it  covers  that 
point. 

Senator  Chamberlain.  The  President,  the  Commander  in  Chief, 
issued  that  order  ? 

Gen.  Chamberlain.  Yes.  I  do  not  know  whether  you  care  to 
hother  about  calling  that  young  man,  my  stenographer.  He  is 
waiting  outside.     I  am  entirely  satisfied  either  way. 

Senator  Chamberlain.  No;  I  do  not  think  so. 

Senator  Warren.  We  do  not  care  to  caU  him,  and  unless  you  liave 
something  more  to  offer,  we  shall  excuse  you,  General. 

Gen.  Chamberlain.  I  have  nothing  further  to  offer.  I  will 
prepare  the  statement  on  Articles  of  War. 
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(The  statement  referred  to  was  subsequently  submitted  by  Gen. 
Chamberlain,  and  is  here  printed  in  fuU,  as  follows:) 

CHANGES    IN    COURT-MARTIAL    PROCEDURE    AND    THE    ADMINISTRATION     OF    MILITARY 

JUSTICE.     (  /- 

1.  Membership  of  courta-martial  should  be  re3tricted  to  commiaBionea  officers. 
These  officers  should  be  those  best  qualified  for  such  duty  by  training  and  experience. 
The  presence  of  civilians  on  the  court  would,  by  their  lack  of  knowledge  of  military 
matters,  hamper  the  administering  of  justice,  and  would  seriously  interfere  with  the 
maintaining  of  discipline.  The  presence  of  enlisted  men  on  the  court  would  sene 
no  good  purpose.  They  would  have  very  little  patience  with  slackers  and  unpopulv 
men  in  the  organization. 

2.  No  change  should  be  made  in  the  present  membership  of  general  courts-martial 
with  respect  to  the  number  of  officers  provided  by  law  to  be  detailed  on  said  court*. 

Should  the  membership  of  a  general  court-martial  be  in  excess  of  nine  member? 
for  the  trial  of  persons  in  capital  cases,  no  conviction  of  an  offense  for  which  the  death 
penalty  is  made  mandatory  by  law  and  no  sentence  of  death  should  stand  unJe:^ 
concurred  in  by  at  least  nine  members  of  the  court.  Should  the  memben»hip  be 
nine  members  or  le?s,  no  such  conviction  or  sentence  should  stand  unless  unanimously 
concurred  in  by  the  members  of  the  court. 

3.  Summary  court  officers  should  be  selected  from  those  best  qualified  by  reason 
of  rank,  experience,  and  judicial  temperament.      • 

4.  There  should  be  detailed  for  each  general  and  special  court-martial  a  trial  judjjt 
advocate,  and  a  counsel  for  the  defense.  Neither  of  these  officers  should  be,  if  same 
can  be  avoided,  a  member  of  the  staff  of  the  reviewing  authority.  Should  it  bet^ome 
necessary  to  select  a  member  of  the  staff  for  either  duty,  the  proceedings  should  be 
forwarded  to  a  higher  military  authority  for  review. 

It  is  not  believed  necessary  to  provide,  for  general  and  special  courts-martial, 
officers  of  the  Judge  Advocate  General's  Department  to  rule  upon  questions  of  law 
or  to  perform  other  legal  duties.  With  a  judge  advocate  on  the  staff  of  the  convening 
authority,  and  with  an  appellate  review  of  all  court-martial  records,  no  error  oi  Uw 
or  procedure  prejudicial  to  the  accused  will  be  permitted  to  stand. 

Ofixers  of  experience  should  be  assigned  as  counsel  for  the  accused.  The  laii*-: 
should  bo  permitted  to  ha\e  civilian  coiuisel  at  his  own  expense  and,  if  practi<*:-bh\ 
of  his  own  choosing,  lie  should  also  be  permitted  to  ha"\e  military  counsel  ot  hi? 
own  choosing  if  same  is  practicable,  the  cjueation  of  practicability  being  one  entirely 
within  the  judgment  of  the  con\eniiig  authority. 

5.  The  jurisdiction  and  powers  of  special  courts-martial  should  be  materially  bn^d- 
cnod.  80  as  to  reduce  the  nuni))er  of  cases  brought  before  general  courts-martial. 

6.  Hefore  charges  are  preforrod  the  case  should  be  thoroughly  in^e3tig.\ted  by  i 
disinterested  olfi<or  of  experience,  who  should  recommend  to  the  proper  militar>' 
autliority  whether  or  not  the  accused  should  be  brought  to  trial.  The  statT  ju«i?^ 
advocate  should  indorse  in  writing  on  all  charges  whether  or  not  an  offent^e  mul^' 
punishable  by  the  Articles  of  War  is  charged  v^ith  legal  suffciency,  and  vhethor  or 
not  it  has  })een  made  to  api>ear  to  him  that  there  is  prima  facie  proof  that  the  ac(  iij^hI 
is  guilty  of  the  offense  charg(?d.  The  ofFter  exercising  court-martial  jurisdicliou 
should,  ho\ve\  er,  b«  the  sole  jiulgc*  as  to  whether  or  not  an  offcer  or  soldier  should  f  *• 
brought  to  trial. 

7.  Th'?  accused  should  not  be  gi\en  the  right  of  peremptory  challenge. 

Care  should  l>e  taken  that  e:ich  member  of  the  court  is  free  from  bias  and  prejudiie 
and  that  he  hiis  not  formed  an  opinion  in  the  case. 

8.  Procedure  should  be  prescribed  in  caces  of  acqmttal  to  forbid  the  appoiniii'i: 
authority  to  return  a  record  of  acquittal  lo  the  court  for  reconsideration  aiul  t*- 
direct  the  immediate  release  of  the  accused  from  custody. 

Procedure  should  also  be  prescribed  in  cases  of  conviction  to  forbid  the  tx)n\eDinp 
authority  to  return  record  to  the  court  for  reconsideration,  with  a  view  to  increasinc 
a  sentence  originally  imjK>sed,  except  where  a  sentence  of  confinement  of  one  year 
or  more  fi.ils  to  carry  a  dishonorable  discharge,  in  which  e\ent  reconsideration  sliuuW 
be  limited  to  iin|)osing  a  suspended  dishonorable  discharge. 

9.  EAorv  court-martial  record  i^hould  be  automaticallv  and  carefullv  revioved  in 
the  otiicc  of  the  Judge  Advocate  General.  For  this  purpose  boards  of  re\-iew  should 
be  created  and  should  be  comix)eed  exclusively  of  offcere  of  the  Judge  /Vdvoeaie'? 
Department.  The  presence  of  civilians  on  these  bocrds  would  in  no  sei  se  contributf 
to  their  eduiency.  nor  would  they  add  in  the  sPghteat  degree  to  insurirg  justite  te 
the  accused.  These  l)oards  of  review  should  determine  and  recommend  in  what  ctst':' 
the  appellate  power  should  be  exercised  by  the  Commander  in  Chief.     Their  action 
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and  thftt  of  the  Judge  Advocate  General  should  be  advisory  only,  the  Commander  in 
(1iief  being  the  sole  judge  as  to  whether  appellate  power  should  be  exercised. 

10.  There  should  be  provided  an  appellate  power  over  court-martial  sentences. 
This  appellate  jurisdiction  should  be  a ery  broad  and  comprehensiAe  in  its  scope.  It 
should  ne  lodged  in  the  Tommander  in  Thief  of  the  Army,  who  should  havu  power 
to  correct,  change,  reverse,  or  set  aside  any  sentence  of  court-martial  found  by  him 
to  have  been  erroneouslv  adjudged,  whether  by  error  of  law  or  of  fact.  The  Judge 
Adxocate  General  should  have  no  appellate  jurisdiction,  his  duties  being  confined  in 
this  resnect  to  legal  ad\'iBer  to  the  Commander  in  Chief. 

11.  (leipency  and  restoration  boards  should  be  composed  of  ofliceni  of  Xh^  Judge 
Advocate  Genarars  Department  exclusively.  They  should  consider  appeals  by  pns- 
onere.  their  relativ  es,  or  friends,  for  clemency  or  restoration  to  the  colors.  They  should 
make  their  recommendations  to  the  Judge  Advocate  General,  >*ho,  in  tuni,  should 
ad\ise  the  Commander  in  Chief  'what  cases  warrant  the  exercise  of  Executive  clem- 
ency. _  .. 

"  T^.  TBeTresident  should  have  power,  by  Executive  order,  to  prescribe  limits  of     /r 
piiniishment  in  time  of  war,  as  veil  as  in  time  of  peace. 

13.  An  enlargement  of  the  disciplinary  powers  now  lodged  in  commanding  off  cem 
under  the  provisions  of  the  one  hundred  and  fourth  article  of  war  would  serve  no 
pwxl  purpose. 

Steps  snould  be  taken  by  Executive  order  to  insure,  so  far  as  possible,  prompt  trial 
of  ardised  persons.  To  this  end  it  is  believed  that  the  commanding  oflicers  phould 
be  requirecl  on  stated  occasions  to  report  to  the  next  higher  commander  the  names 
of  all  persons  who  have  been  in  conlinement  or  arrest  for  a  greater  period  than  14 
davs,  giving  full  information  regarding  the  status  of  each.  Such  report  on  the  Ist 
i  id  15th  of  each  month  would  be  effective. 


APPENDIX. 


REPORT  OP  INSPECrrOR  GENERAIi  TO  SECRETARY  OF  WAR— INVES- 
TIGATION  OP  CONTROVERSIES  PERTAINING  TO   THE    OFFICE 

OF  THE  JUDGE  ADVOCATE  GENERAL. 

War  Department, 
Offick  of  the  Inspector  General, 

Washington,  May  8,  19 lH. 
From :  The  Insi)ector  General  of  the  Army. 
To:  The  Secretary  of  War. 

Subject:  InvestlRatlon  of  controversies  pertaining  to  the  Office  of  the  Judge 
Advocate*  General. 

The  basis  of  this  Investigation  was  a  memorandum  for  the  Inspector  General 
from  the  Secretary  of  War,  dated  March  7,  1919  (exhibit  1)  as  follows: 

"  Certain  controversies  have  arisen  with  regard  to  the  presentation  of  facts 
growing  out  of  the  administration  of  military  justice  to  the  Secretary  of  War. 
and  with  regard  to  the  administration  of  military  justice  itself  in  the  Office 
of  the  Judge  Advocate  General  during  the  war.  It  may  be  roughly  said  that 
these  controversies  began  with  the  presentation  of  a  brief  in  behalf  of  a  certain 
construction  of  section  1199  of  the  Revised  Statutes  of  the  United  States  by 
Gen.  Ansell,  and  reply  brief  thereto  by  Gen.  Crowder.  The  legal  question  in- 
volved in  that  difference  of  opinion  was  definitely  settled  by  the  Secretary  of 
War,  and  need  be  given  no  consideration  in  the  inquiry  which  you  are  herein 
directed  to  make. 

"  It  is  conceded  that  the  curative  power  of  clemency  existed  in  the  President, 
and  the  Secretary  of  War,  and  that  In  the  first  instance  the  Secretary  of  War 
and  the  President  rely  upon  the  Judge  Advocate  General's  Office  for  recom- 
mendations growing  out  of  their  examination  of  records  of  court-martial  trlabt. 
I,  therefore,  desire  to  have  you  conduct  a  thorough  investigation  into  the 
following  questions: 

"  (1)  What  machinery  was  organized  in  the  Office  of  the  Judge  Advocate 
General  for  the  effective  consideration  of  records  with  a  view  to  making  appro- 
priate recommendations  for  clemency? 

*'  (2)  To  what  extent,  If  at  all,  has  the  making  of  such  recommendations  for 
clemency,  or  otherwise  properly  administering  the  business  of  military  justice, 
been  affected  by  the  difference  of  opinion  with  regard  to  the  interpretation  of 
section  1199  of  the  Revised  Statutes  of  the  United  States? 

"  (3)  To  what  extent,  If  at  all,  has  the  presentation  of  facts  with  regard  to 
the  administration  of  milltar>'  justice,  either  to  the  Secretary  of  War  or  to  the 
public,  been  affected  by  failure  of  cooperation  In  the  Office  of  the  Judge  Advi»- 
cato  General? 

"  (4)  Any  other  defects  of  administration  or  conduct  which  appear  on  inves- 
tigation proper  to  be  called  to  my  attention  In  order  that  effective  reorganiza- 
tions may  be  made  of  all  the  forces  of  the  Judge  Advocate  General's  Office  for 
the  performance  of  its  duties. 

"  In  making  the  foregoing  inquiries  you  will  proceiMl  on  the  fact  that  I 
recognize  fully  the  right  of  any  officer  in  the  Military  Kstublishment  to  testify 
frankly  ami  fully  uiwn  any  matter  as  to  which  he  may  be  intern>gate<l  by  n 
committee  of  the  <'ongress,  and  <lo  not  desire  any  adverse  lnfen»nce  to  Im?  drawn 
from  the  fact  of  such  testimony  where  it  is  frank  and  straightforward. 

'*  IMease  procee<l  with  the  inquiry  at  your  earliest  convenience,  and  report 
the  facts  la  full  to  me.'' 

rptm  re<'eipt  of  this  order,  I  made  know  to  Maj.  Gen.  E.  H.  Crowder,  Judg»* 
Advocate  (Jeneral,  and  to  Brig.  Gen.  S.  T.  Ansell,  Judge  Advocate  General's 
Department,  .«<(»nlor  assistant,  the  fact  of  the  investigation  and  requested  certain 
information,  (ien.  Crowder  responded  to  this  request  and  has  rendered  every 
|K)ssible  assistance.  In  addition  to  a  personal  conversation  with  Gen.  Ansell 
iiixm  this  sul>ject,  he  was  handed  a  memorandum,  dated  March  8. 1919  (F.xliibU 
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2),  setting  fortli  the  scope  of  the  investigation  and  affording  him  an  opportunity 
to  submit  such  information,  written  or  otherwise,  as  he  might  desire  to  submit, 
relating  to  the  organization  and  functioning  of  the  Judge  Advocate  GeneraUs 
Office  during  the  present  emergency.  In  reply  Gen.  Ansell  submitted  tlie  fol- 
lowing (Exhibit  3)  : 

March  10,  1019. 
Memorandum  for  the  Inspector  General  of  the  Army. 
Responding  to  your  memorandum  of  the  8th,  I  beg  to  say : 

1.  You  state  no  specific  controversy  or  issue  which  you  are  to  investigate  or 
to  which  I  could  intelligently  address  a  statement  if  I  deemed  it  advisable 
so  to  do. 

2.  If,  as  seems  to  be  tlie  case,  the  investigation  has  to  do  with  my  statement, 
before  the  Senate  Committee  on  Military  Affairs,  that  statement  for  which,  of 
course,  I  am  responsible  speaks  for  Itself. 

3.  Above  all,  however,  it  is  my  Judgment  that  any  adequate  and  helpful  in- 
vestigation of  the  existing  system  of  military  Justice  and  the  administration 
of  it  during  this  war  falls  beyond  your  province.  That  subject,  my  attitude 
toward  it,  and  my  connection  with  it,  are  not,  when  fairly  considered,  particular 
incidents  to  which  your  special  capacity  of  inquiry  can  be  properly  applied; 
they  are  extra-departmental ;  they  involve  fundamental  and  general  considera- 
tions of  law  and  Justice,  the  scope  of  which  can  not  Justly  be  confined  to  the 
War  Department  or  any  bureau  of  It,  and  which  are  entirely  beyond  your  legal 
competency. 

4.  Besides,  whatever  of  controversy  has  arisen  upon  these  fundamental  con- 
siderations, concerning  which  I  have  given  expression  to  my  views,  directly 
Involves  the  Secretary  of  War,  whose  subordinate  you  are.  Even  more;  it 
directly  involves  you  and  your  office  as  well.  I  beg  to  remind  you  what  the 
record  will  show,  that  in"  my  original  endeavor  made  near  the  beginning  of  the 
\rar  to  subject  courts-martial  to  departmental  supervision  and  control,  the 
Secretary  of  War,  the  Assistant  Chief  of  Staff,  the  Judge  Advocate  General, 
and  the  Inspector  General  opposed.  I  had  occasion  then,  in  a  brief  filed  with 
the  Secretary  of  War  and  read  into  my  recent  stat^nent  before  the  committee, 
to  comment  upon  the  views  of  these  military  advisers  of  the  Secretary  of  War 
and  to  pronounce  them  professional  absolutists  upon  this  question  of  military 
justice.  They  and  you  stood  upon  the  one  side  of  this  so-called  controversy 
and  I  upon  the  other.  I  can  not,  therefore,  but  regard  you  and  your  office  as 
disqualified  to  make  a  full,  fair,  and  impartial  investigation. 

5.  Knowing  nothing  specific  of  the  subject,  scope,  and  purpose  of  your  in- 
vestigation, and  excepting,  as  I  do,  and  for  the  reasons  given,  to  your  Juris- 
dictional competency,  and  likewise  to  your  fair  qualifications,  to  make  such  an 
investigation  as  that  which  you  contemplate,  affecting  me,  I  am  not  inclined 
to  have  aught  to  do  with  it,  voluntarily. 

S.  T.  Ansell. 

Subsequently  Gen.  Ansell  was  summoned  as  a  witness.  To  the  first  and 
only  question  propounded  to  him  he  replied  as  follows  (Exhibit  27)  : 

"General,  I  feel  that  as  a  matter  of  self-protection  I  have  the  right  to  de- 
cline, and  I  ought  to  decline,  and  I  therefore  do  decline,  to  answer  this  ques- 
tion, or  any  other  questions  asked  me  by  the  Inspector  General  In  this  investi- 
gation, inasmuch  as  I  believe  the  purpose  of  it  is  to  lay  the  foundation  for  dis- 
ciplinary action  against  me." 

It  is  to  be  regretted  that  the  Inspector  General  has  been  deprived  of  the 
cotjperation  and  assistance  which  could  have  been  rendered  by  Gen.  Ansell  In 
this  investigation.  However,  Gen.  Ansell's  testimony  before  the  Senate  Mili- 
tary Affairs  Committee  and  his  signed  statements  have  become  public  docu- 
ments, and  It  must  be  assumed  that  he  has  made  a  full  presentation  of  facts 
to  the  public,  from  his  viewpoint.  In  so  far  as  relates  to  this  investigation. 
Fortunately,  the  files  are  so  complete  with  respect  to  all  matters  of  contro- 
versy as  to  make  possible  the  rendition  of  a  full  report. 

r»efore  proceeding  to  a  consideration  of  the  case  It  is  not  only  proper  but 
imperative  to  here  make  clear  a  matter  Intimately  connected  with  this  inves- 
tigation, although  somewhat  divorced  from  the  subject  matter  thereof.  In  his 
memorandum  above  set  forth.  Gen.  Ansell  declares  the  Inspector  General  to  be 
disqualified  to  make  a  "full,  fair,  and  Impartial  investigation,"  citing  certain 
reasijns  therefor.  In  charging  bias  against  the  Inspector  General,  Gen.  Ansell 
stated:  "In  my  original  endeavor  made  near  the  beginning  of  the  war  to  sub- 
ject courts-martial  to  departmental  supervision  and  control,  the  Secretary  of 
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War,  the  Assistant  Chief  of  Staff,  the  Judge  Advocate  General,  and  the  In- 
spector (lOiieral  opposed.*' 

Karly  In  November.  1917,  certain  noncommissioned  officers  were  jointly  tried 
for  mutiny  at  l\>rt  Bliss,  Tex.,  and.  when  the  record  of  trial  reached  the  Judge 
Adv(»cnte  (ieneral's  Office,  Gen.  Ansel l  was  of  the  opinion  that  the  case  was 
imrtlcularly  flagrant  with  error  and  such  that  any  court  of  appeals  anywhere 
in  tlic  land  could  n(»t  have  iKTmitteil  the  Judgment  and  sentence  to  stand.  As 
the  result  of  his  review  of  the  procetnllngs  of  the  case,  he  took  action  as  ei- 
pressed  in  thi»  following  language  (Exhibit  5,  p.  6)  : 

"  In  tlie  excn'ise  of  the  iM)wer  of  i*evlslon  conferred  upon  me  by  section  1190, 
Kevis<Hl  Statutes  of  the  United  States,  I  hereby  set  aside  the  Judgment  of 
conviction  and  the  sentence  In  the  case  of  each  of  these  several  defendants,  and 
recommend  that  the  necessary  orders  be  issueil  restoring  eacli  of  them  to  duty." 

When  the  court-martial  procetKllngs  In  the  case  of  these  nonct^mmissloned 
officers  were  under  (ronslderation,   the  views  of  the   inspector  general  were 
ciUeil  for.     On  November  IT),  1917,  he  submitte<l  the  following  meuiorandum 
(Exhibit  6)  : 
Memorandum  for  the  (^hlcf  of  Staff: 

1.  The  court,  consisting  of  seven  field  officers  and  five  captains,  embraced 
what  I  believe  to  be  a  i>ei-sonnel  well  alK)ve  the  average  of  military  courts. 

The  accusefl .  were  represented  by  counsel,  presumaldy  <»f  their  own  choice, 
and,  so  far  as  appears,  this  counsel  has  made  no  claim  to  the  reviewing  au- 
thority that  the  men  did  nut  rei-elve  a  fair  trial. 

2.  While  the  conduct  of  the  case  is,  as  state<l  by  the  Acting  Judge  Advocate 
Ot'neral,  oi)en  lo  grave  censure,  yet  it  can  not  l>e  uRsunied  that  the  members  of 
this  court  were  inlluence<l  thei-eby  in  their  action. 

It  Is  also  true  that  ('apt.  Harvey,  the  battery  commander,  is  an  officer  of 
very  short  servi(*e  and  that  his  actions  in  this  case  were  illadvisetl,  uiija«tl* 
liable,  and  clearly  deuKmstrate  his  unfitn€»ss  to  command  men. 

8.  StrlpiHMl  of  all  technicalities,  the  evidence  is  lielicved  to  show  conclusively 
that  these  men,  In  concert,  deliberately  refuse<l  and  failed,  and  persisted  in 
failing,  to  obey  the  orders  of  their  commanding  officer,  and  that  they  did  tlii« 
in  the  presence  of  tln'  entire  battery.  There  is,  and  can  be,  no  doubt  as  to  the 
fact  that  they  fully  nnderst«>od  tliat  they  wei-e  disobeying  onlers. 

4.  The  artion  pn»p«>s(Hl  by  the  Acting  Judge  Adv<K*jite  Oeneral  w^aild,  in  my 
jiidtriuent,  have  a  most  demoralizing  effect  upon  discipline.  It  is  believed  iliat 
these  men  are  guilty  of  an  olTcnse  which,  under  normal  peace  c<»nditions, 
would  be  very  serious  and  whicli,  under  war  conditions,  is  even  more  s<^  but. 
in  view  of  the  actions  of  the  battery  <Mimmander,  and  of  the  whole  clrrnm- 
sinnces  surrounding  the  <'jise,  the  exercise  of  clemency  by  the  Secretary  i»f 
Wjir  sippears  to  be  demandtKl. 

It  is  suggeste<l,  first,  tliat  tlie  nnex]>lred  portion  of  their  sentences  l>o  re- 
liiitted  and  that  they  be  restored  to  <luty  as  privates  if  same  can  be  done 
legally:  s(>eon(l,  that  ('apt.  Harvey  be  severely  reprimanded  and  that  he  N> 
relieved  from  connnand  of  Battery  A,  18th  Field  Artillery,  if  this  has  not 
already  been  dime,  and  that  he  be  assigneil  to  duty  el.sewhere. 

J.    I^.    (3lIAMR»2tr.\I5. 

This  memorandum  pertained  to  the  specific  eases  under  consideration  ando^o- 
taiuiMl  no  word  of  reference  to  the  general  (piestion  of  departnu»ntal  supervision 
and  contr(»l  of  courts-martial.  It  is  probable  that  the  views  of  the  lusiHxtor 
Oeiieral  in  these  cases  wert*  called  for.  because  of  the  fact  that  he  had  nn-entl^ 
visited  Fort  Bliss  and.  uiK)n  his  return,  had  Invlttnl  the  attenthm  of  the  Cljirf 
(n  StalT  t«)  the  misatisfactory  conditions  in  the  Field  Artillery  at  that  plait- 
Ir  was  not  until  .Tanmiry.  1010.  when  this  matter  lH»came  of  public  notoriety. 
thai  th«'  Inspector  (Jeneral  knew  that  a  controversy  exlsteil,  or  ever  had  ex- 
isted. H'lative  to  the  inten»n»tatl«>n  of  section  1100,  Revised  Statutes.  Tntn 
then  lie  hail  had  no  knowledge  of  the  «>rder  assigning  Gen.  Ansell  to  duty  fl? 
Acting  .Judge  Advocate  <ieneral  or  of  the  subsequent  revocaticui  of  ssnne.  In 
fact,  until  January,  1010,  the  Inspe<-tor  (Jeneral  had  bellevetl  that  perfprt 
harmony  exisUMl  in  the  «>tnce  of  the  Ju«lge  Advocate  (Jeneral 

The  files  of  ih(»  olliccs  of  the  .fudge  Advtxate  (Jeneral  and  Tlie  Adjutant  Gen- 
eral were  tVeely  «'onsulted  and,  in  addition,  the  following  wltnes.*H>s  were  ex- 
amined : 

Ma],  (icn.  K.  II.  (Yowder,  .ludg<»  Advocate  (icneral.     (Exhibit  10.) 

Col'.  J.  Easbv-Smith,  .T.  A.  <;.  IX     (Exhibit  11.) 

Brig.  Gen.  Lytic  Brown,  O.  S.     (Exhibit  12.) 
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Col.  B.  A.  Read,  J.  A.  O.  D.     (Blhlblt  13.) 
Lieut  Col.  E.  R.  Keedy,  J.  A.  G.  D.     (Exhibit  14.) 
Lieut  CoL  C.  C.  Tucker,  J.  A.  G.  D.     (Exhibit  15.) 
Maj.  W.  H.  Klrkpatrick,  J.  A.  G.  D.     (Exhibit  16.) 
MaJ.  S.  Moreland,  J.  A.  G.  D.     (Exhibit  17.) 
Maj.  J.  S.  Banner,  J.  A.  G.  D.     (Exhibit  18.) 
Col.  L.  W.  Call,  J.  A.  G.  D.     (Exhibit  19.) 
Col.  E.  G.  Davis,  J.  A.  G.  D.     (Exhibit  20.) 
Col.  John  H.  Wigniore,  J.  A.  G.  D.     (Exhibit  21.) 
Lieut.  Col.  R.  W.  Millar,  J.  A.  G.  D.     (Exhibit  22.) 
Maj.  W.  H.  Keith,  G.  S.     (Exhibit  23.) 
Col.  A.  E.  Clark,  J.  A.  G.  D.     (Exhibit  24.) 
Maj.  S.  HeckBcher,  J.  A.  G.  D.     (Exhibit  25.) 
(;ol.  W.  S.  Weeks.  J.  A,  G.  D.     (Exhibit  26.) 
Lieut  Col.  S.  T.  Ansell,  J.  A.  G.  D.     (Exhibit  27.) 
Slaj.  A.  J.  Copp,  jr.,  J.  A.  G.  D.     (Exhibit  28.) 
J.  S.  Lyon,  civilian  clerk,  J.  A.  G.  D.     (Exhibit  29.) 
Col.  J.  J.  Mayes.  J.  A.  G.  D.     (Exhibit  30.) 
Mr.  E.  L.  Brown,  clerk,  J.  A.  G.  D.     (Exhibit  31.) 

In  order  that  the  facts  may  be  presented  In  their  logical  sequence,  they  will 
be  considered  In  the  following  order: 

I.  Difference  of  opinion  in  the  office  of  the  Judge  Advocate  General. 

II.  The  administration  of  military  justice  and  the  machinery  organized  in 
the  Judge  Advocate  General's  office  to  further  the  same. 

III.  Answers  to  the  questions  in  the  memorandum  of  the  Secretary  of  War. 

I.  DIFFERENCE  OF  OPINION  IN  THE  OFFICE  OF  THE  JUDGE  ADVOCATE  GENERAL. 

The  principal  difference  of  opinion  In  the  Office  «>f  the  Judge  Advocate  General 
has  been  between  Maj.  Gen.  E.  H.  Crowder,  Judge  Advocate  General,  and 
Brig.  (Jen.  8.  T.  Ansell,  formerly  senior  assistant.  This  difference  had  its 
Inception  In  the  Interpretation  of  section  1199,  Revised  Statutes.  Subsequent 
disagreements  relate  back  to  that  subject.  The  matters,  therefore,  which  were 
examined  Into  were: 

1.  Interpretation  of  section  1199,  Revised  Statutes. 

2.  Appointment  of  Gen.  Ansell  as  Acting  Judge  Advocate  General. 

3.  Issuance  of  General  Orders,  No.  169,  War  Department,  1917. 

4.  Issuance  of  GJeneral  Orders,  No.  7,  War  Department,  1918. 

5.  Establishment  in  France  of  branch  of  Judge  Advocate  General's  Office. 

6.  Issuance  of  (Jeneral  Orders,  No.  84,  War  Department,  1918. 

7.  Opposition  of  Gen.  Pershing  to  General  Orders,  No.  84,  War  Department, 
1918. 

8.  Alleged  relief  of  Gen.  Ansell  from  duty  In  connection  with  the  administra- 
tion of  military  justice. 

9.  Four  cases  arising  in  France  wherein  sentences  of  death  were  Imposed. 

10.  Report  of  Gen.  Ansell  on  his  trip  abroad. 

11.  Amendment  to  fiftieth  article  of  war. 

12.  Establishment  of  Clemency  Board. 

They  will  be  considered  in  the  order  indicated  above : 

1.  Interjtretation  of  section  1199,  Revised  Statutes. — Lieut.  Col.  S.  T.  Ansell, 
Judge  Advocate  General's  Department,  b<»came  senior  assistant  In  the  Office  of 
tlie  Judge  Advocate  General  on  August  29,  1917,  and  acted  as  Judge  Advocate 
G<*neral  during  the  absence  of  Gen.  Crowder.  He  accepted  his  commission  as 
brigadier  general  on  October  6,  1917.  So  far  as  can  be  deduced  from  the  rec- 
wds,  the  first  difference  of  opinion  between  Gen.  Crowder  and  Gen.  Ansell 
arr>w  in  November,  1917.  As  stated  above,  Gen.  Ansell  was  then,  and  for  some 
time  had  been,  acting  as  Judge  Advocate  General.  Gen.  Crowder,  while  nom- 
inally Judge  Advocate  General,  had  been  almost  completely  absorbed,  both 
as  to  time  and  energies,  by  his  duties  as  Provost  Marshal  General.  War  con- 
ditions had  led  Gen.  Ansell  to  the  conclusion  that.  In  order  to  prevent  injus- 
tices, the  Judge  Advocate  General  must  give  to  general  court-martial  records 
a  closer  legal  supervision  than  theretofore  had  been  the  practice.  He  desired  a 
complete  and  eitectnal  appellate  supervision  of  courts-martial,  and  professed 
to  find  such  a  grant  of  jurisdiction  In  section  1199,  Revised  Statutes.  That 
statutp,  dating  back  to  the  year  1864,  reads  as  follows: 

"  The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded 
the  proceedings  of  all  courts-martial,  courts  of  Inquiry,  and  military  commls- 
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siozis,  and  perform  such  other  duties  as  have  been  performed  heretofore  by  the 
Judge  Advocate  (xeneral  of  the  Army." 

In  a  brief  under  date  of  November  10,  1917,  Gen.  Ansell  presented  his  inter- 
pretation  of  the  statute.  (Exhibit  32.)  This  was  concurred  in  by  a  number 
of  officers  serving  in  the  department.  The  Secretary  of  War  asked  for  the 
opinion  of  Gen.  Growder.  which  was  submitted  by  a  memorandum  under  date  of 
November  27,  1917  (Exhibit  S4),  and  disagreed  with  Gen.  Ansell's  interpreta- 
tion. That  the  disagreement  was  as  to  the  meaning  of  the  law  and  not  as  to 
ultimate  purpose  is  shown  by  a  part  of  Gen.  Crowder's  concluding  paragraph, 
wherein  he  said :  "  I  shall  continue  my  study  of  the  general  subject  to  stv 
whether  this  power  of  appellate  review  can  not  be  found  In  the  President  him- 
self, as  the  constitutional  Commander  in  Chief."  The  Secretary  of  War,  on 
November  27,  decided  definitely  and  finally  the  question  of  law  involved,  in 
the  following  language:   (Exhibit  34,  p.  11.) 

"As  a  convenient  mode  of  doing  justice  exists  In  the  instant  cases,  I  shall  W 
glad  to  act  in  reliance  upon  a  usual  power  and  leave  this  larger  question  for 
future  consideration,  informed  by  the  further  study  which  the  Judge  Adv(K*ate 
General  Is  giving  it.  Ordinarily,  however,  the  extraction  of  new  and  large  grant-? 
of  power  by  reinterpreting  familiar  statutes  with  settled  practical  construction 
is  unwise.    A  frank  appeal  to  the  legislature  for  added  power  is  wiser." 

The  cases  referred  to  by  the  Seoretarj-  of  War  were  those,  among  them  that 
of  the  Texas  mutineers,  wherein  Gen.  Ansell  attenipte<l,  without  consulting  the 
Secretary  of  War  or  the  Judge  Advocate  General,  to  exercise  a  power  which, 
according  to  his  interpretation  of  the  statute,  was  vested  in  the  Judge  Advoc^ite 
General.     (Exhibit  5,  p.  6.) 

Notwithstanding  the  final  decision  of  the  Secretary  of  War,  Gen.  Ansell.  on 
December  11,  in  eflPect  asked  for  a  rehearing  and  submitted,  through  Gen. 
Crowder,  a  supplemental  brief  (Exhibit  38)  further  supporting  his  views  and 
combating  those  of  the  Judge  Advocate  General.  That  Gen.  Crowder  gave  Gen. 
Ansell's  arguments  full  and  sympathetic  consideration  is  shown  by  a  letter 
from  him  to  the  Secretary  of  War  bearing  date  of  December  17,  1917  (Exhibit 
37),  wherewith  he  transmitted  Gen.  Ansell's  reply  brief.  That  statement  indi- 
cates very  clearly  what  the  issue  was  in  Gen.  Crowder's  mind.  His  complete 
agreement  with  Gen.  Ansel Ts  ultimate  purpose  Is  further  expressed  in  the  same 
letter  in  the  following  language: 

"He  (Gen.  Ansell)  first  addresses  himself  to  the  evils  he  would  remedy.  He 
shows  that  a  great  number  of  officers  not  familiar  with  court-martial  procedure 
have  lately  been  Included  In  the  Army,  and  that  there  is  danger  of  grave  error 
in  court-martial  proceedings.  •  •  •  He  argues  very  strongly  from  these 
premises  that  it  is  both  expedient  and  necessary  that  some  corrective  power 
should  exist  which  shall  have  the  effect  of  nullifying  even  the  approved  findinp> 
and  sentences  of  courts-martial,  and  that  we  should  not  be  remitted  solely  to 
the  pardonjng  power  to  correct  fatal  errors  of  ccnirts-martial  and  reviewing 
authorities.  He  cites  again  the  mutiny  case  (from  Texas)  *  *  *  and  .say*. 
*  I  think  justly  that  there  are  other  cases  *  ♦  •  which  demand  the  exercise 
of  such  corrective  jwwer,*  and  down  to  this  point  I  follow  him  with  substantial 
concurrence,  without,  however,  being  able  to  concur  with  him  that  this  pinver 
has  been  granted  to  the  Judge  Advocate  General  by  se<'tion  1199,  Revised 
Statutes." 

Pending  this  argument,  and  under  date  of  December  6,  1917,  Gen.  Crowder 
submitted  to  the  Secretary  of  War  a  memorandum  (Exhibit  35),  which  was  the 
first  result  of  the  "further  study*'  that  he  had  given  the  matter.  The  study 
had  actually  been  made  by  Col.  E.  G.  Davis  and  Col.  A.  E.  Clark,  Col.  Davi?< 
at  that  time  being  in  charge  of  the  military  justice  division  of  the  Judge  Ad- 
vocate General's  Office.  Both  of  these  officers  had  concurred  in  the  original 
brief  of  Gen.  Ansell  with  respect  to  section  1199,  llevi.se<l  Statutes.  In  this  mem- 
orandum, the  result  of  their  further  consideration  of  the  subject,  they  dealt  not 
only  with  section  1199,  Uevlsed  Statues,  but,  going  to  another  statute,  the  thirty- 
eighth  article  of  war,  concluded  that,  by  virtue  of  the  power  given  the  President 
to  "  prescribe  the  procedure  "  of  courts-martial,  rules  could  be  formulated  to 
effect  the  result  which  all  agreed  was  desirable,  i.  e.,  an  adequate  revisory  su- 
pervision of  courts-martial.  The  views  thus  expressed  were  adopted  by  tbe 
War  Department  and  resulted,  first,  in  the  issuance  of  General  Orders,  No.  169, 
December  29,  1917  (Exhibit  53)  and,  later.  General  Orders,  No.  7,  January  17, 
1918  (Exhibit  54).  The  former  was  the  forerunner  of  the  latter,  and  both  will 
be  considered  later  in  this  report. 
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Id  order  that  Congn^ess  might  put  the  whole  matter  of  appellate  power  beyond 
question,  the  Secretary  of  War  on  January  19,  1918,  transmitted  to  the  chair- 
man of  the  Committee  on  Military  Affairs  of  the  Senate  and  House  of  Repre- 
sentatives a  proposed  amendment,  prepared  by  Gen.  Crowder,  to  section  1199, 
Revised  Statutes,  which  was  in  the  following  form,  new  matter  being  indicated 
by  Italics,  to  wit: 

"  The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded 
the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
sions and  report  theram  to  the  President,  toho  shall  have  power  to  disapprove, 
vacate,  or  set  aside  any  finding,  in  whole  or  in  part,  to  modify,  vacate,  or  set 
aside  any  sentence,  in  whole  or  in  part,  and  to  direct  the  execution  of  such 
part  only  of  any  sentence  as  has  not  been  vacated  or  set  aside.  The  President 
may  sunpend  the  execution  of  sentences  in  such  classes  of  cases  as  fnay  be 
designated  by  him  until  acted  upon  as  herein  provided  and  may  return  any 
record  through  the  reviewing  authority  to  the  court  for  reconsideration  or  cor- 
rection. In  addition  to  the  duties  herein  enumerated  to  be  performed  by  the 
Judge  Advocate  General,  he  shall  perform  such  other  duties  as  have  been 
heretofore  performed  by  the  Judge  Advocate  General  of  the  Army." 

There  accompanied  the  draft  of  amendment  in  each  instance  a  letter  explain- 
ing fully  the  purpose  of  the  proposed  legislation.  (Exhibits  48  to  51,  inclusive.) 
This  amendment  failed  to  become  a  law. 

2.  Appointment  of  Qen.  AnseU  as  Acting  Judge  Advocate  Oeneral. — On  No- 
vember 8,  1917,  an  order  was  made,  but  not  published  in  the  War  Department, 
appointing  Gen.  AnseU  as  Acting  Judge  Advocate  General.  When  the  Secre- 
tary of  War  learned  of  this  order,  he  directed  its  revocation,  and  it  was  re- 
voked on  November  19.  Concerning  this  order,  both  as  to  its  original  procure- 
ment and  its  revocation,  there  is  a  very  distinct  and  bitter  issue.  The  clear 
facts  of  record  are  as  follows:  • 

On  November  3.  1917,  Gen.  Ansel  1  wrote  a  letter  (Exhibit  55)  to  Gen.  Crow- 
<ler.  expressing  his  embarrassment,  and  the  impediment  of  public  business 
besides,  by  the  fact  that,  although  performing  the  duties  of  Judge  Advocate 
General,  he  (Gen.  AnseU)  was  not  charged  with  full  responsibility  for  its 
ptjlioies  and  general  administration,  and  suggesting  that  Gen.  Crowder  Join 
him  in  a  memorandum  to  the  Secretary  of  War  recommending  that  Gen. 
AnseU  be  designated  in  orders  as  Acting  Judge  Advocate  General.  The  follow- 
ing day' Gen.  Crowder  replied  in  writing,  as  follows  (Exhibit  56) : 

"It  will  be  entirely  agreeable  to  me  to  have  yon  take  up  directly  and  in 
your  own  way  with  the  Secretary  of  War  the  subject  matter  of  your  letter 
of  yesterday.  For  your  information,  I  would  say  that  since  taking  charge  of 
this  office  I  do  not  recaU  that  I  have  been  consulted  by  outsiders  in  a  single 
instance  respecting  any  matter  pertaining  to  the  Judge  Advocate  GeneraPs 
Department,  except  in  respect  of  appointment  to  the  Reserve  Ck>rps,  nor  other- 
wise, except  as  you  yourself  have  consulted  me." 

On  November  6,  1917,  Gen.  AnseU,  by  memorandum  (Exhibit  57)  to  the 
Chief  of  Staff,  requested  the  publication  of  an  order  designating  him  Acting 
Judge  Advocate  General,  and  concluded  the  same  with  the  foUowing  words : 

"  I  am  authorized  to  say  that  Gen.  Crowder  himself  is  entirely  agreeable  to 
my  calUng  this  matter  to  your  attention." 

The  Acting  Chief  of  Staff,  in  a  Staff  memorandum  dated  November  6,  1917, 
to  The  Adjutant  General,  directed  that  the  order  be  published.  (Exhibit  59.) 
Its  publication  was  suspended.  (Exhibit  62.)  Gen.  Crowder  charges  that  the 
order  was  obtained  by  Gen.  AnseU  "  surreptitiously,"  and  states  that  the 
"coincidence"  of  his  not  attempting  to  exercise  the  appellate  power  which 
he  claimed  was  to  be  found  in  section  1199,  Revised  Statutes,  until  after  he 
had  procured  the  order  appointing  him  Acting  Judge  Advocate  General,  "Is 
so  remarkable  that  an  inference  of  deUberate  and  ambitious  planning  for 
I)ersonal  power,  and  only  for  personal  power,  is  unavoidable."  ( Exhibit  72,  p.  56. ) 
Oen.  Ansell  by  oft-repeated  statements,  both  direct  and  indirect,  charges  that 
the  revocation  of  his  appointment  as  Acting  Judge  Advocate  General  was 
connected  with,  or  attributable  to,  his  attempted  assertion  of  supreme  appellate 
power  under  section  1199,  Revised  Statutes.  The  facts  of  the  case  are  as 
foHows : 

The  record  in  the  case  of  the  Texas  mutineers  was  received  in  the  Judge 
Advocate  Generars  Office  on  October  23,  1917.  On  October  30  a  memorandum 
(Exhibit  5)  was  prepared  by  Gen.  Ansell,  in  which  he  attempted  to  exercise 
the  appellate  power  of  revision  for  the  first  time  and  set  aside  the  Judgment 
of  conviction  and  the  sentence  in  the  case  of  each  defendant.     This  memo- 
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randnm  bears  the  following  office  mflrk:  "Received  A.  G.  O.,  Nov.  8,  1917.*' 
Notwithstanding  the  fact  that  the  memorandum  was  dated  October  30,  it 
was  not  received  by  The  Adjutant  General  until  the  very  day — ^i.  e.,  November 
8 — that  Gen.  Ansell  was  appointed  Acting  Judge  Advocate  General.  Gen. 
Ansel rs  memorandum  on  the  interpretation  of  section  1199,  Revised  Statutes, 
bears  the  date  of  November  10.  It  reached  the  War  Department  not  later 
than  November  13  (Exhibit  7),  but  the  exact  date  upon  which  it  was  first 
brought  to  the  attention  of  the  Secretary  of  War  has  not  been  definitely 
determined. 

About  November  17  Gen.  Crow^der  was  called  to  the  office  of  the  Secretary 
of  War  and  saw  for  the  first  time  a  list  of  recommendations  for  appointm^^Dt 
of  officers  to  the  Judge  Advocate  GeneraKs  Department,  submitted  by  Gen- 
Ansel  1.  It  appears,  and  Gen.  Crowder  was  so  Informed  by  the  Secretary  of 
War,  that  when  this  list  was  submitted  by  Gen.  Ansell  he  was  asked  whether 
it  had  been  passed  upon  by  Gen.  Crowder.  Gen.  Ansell,  by  way  of  reply. 
exhibited  to  the  Secretary  of  War  the  order  designating  him  Acting  Juds:o 
Advocate  General.  This  was  the  first  knowledge  that  the  Secretary  of  War 
had  of  Gen.  Ansell's  appointment,  and  Gen.  Orowder's  first  knowledge  of  the 
same  was  at  the  date  of  his  interview  with  the  Secretary  of  War;  1.  e.,  Novem- 
ber 17.  On  this  same  date,  by  letter  to  Gen.  Crowder  (Exhibit  64),  the 
Secretary  of  War  inquired  if  he  could  not  devote  more  time  to  the  duties  of 
Judge  Advocate  General,  Inasmuch  as  the  great  machine  (the  Provost  Marshal 
General's  Office)  necessary  for  the  mobilization  of  the  selective  army  had 
been  organized  and  the  work  so  far  advanced  as  to  be  more  nearly  automatic. 
Gen.  Crowder  replieil,  on  November  18  (Exhibit  65),  that  he  did  not  anticipate 
great  admini.stratlve  duty  in  connection  with  the  future  administration  of  the 
Provost  Marshal  General's  Office  and  stated  that  he  could  at  once  Rive  at 
least  «ne-half  of  his  time  to  the  office  of  the  Judge  Advocate  General.  There- 
upon Gen.  Anseirs  appointment,  although  the  order  announcing  the  same  was 
»till  under  suspension,  was  revoked  by  the  Secretary  of  War,  to  wit,  on  November 
19.  Up  to  this  time  Gen.  Crowder  was  ignorant  of  Gen.  Anseirs  attempted 
assertion  of  api)ellate  power.  His  memorandum  of  November  10  appears  not 
to  have  rejiched  the  attention  of  the  Secretary  of  War  until  November  23, 
for  on  that  date  he  called  for  Gen.  Crowder  and  stated,  in  effect,  tliat  he 
had  received  from  the  Acting  Judge  Advocate  General  a  very  powerful  brief 
in  re  appellate  power  in  court-martial  cases  existing  In  section  1199,  Revise*] 
Statutes. 

From  the  foregoing  it  is  obvious  that  Gen.  Ansell's  charge  that  he  was  relieveil 
from  duty  as  Acting  Judge  Advocate  General  by  reason  of  the  difference  of 
opinion  as  to  section  1199,  Revised  Statutes,  is  without  foundation  in  fact.  It 
is  likewise  obvious  that  Gen.  Crowder's  allegation  that  Gen.  Ansell  hail 
obtained  his  order  of  appointment  surreptitiously  Is  erroneous.  It  appears  and 
is  probable  that  in  his  letter  of  November  4,  1917,  Oen.  Crowder  gave  hi< 
approtal  with  certain  mental  reservations  and  with  the  Intent  that  the  niatt'T 
was  to  be  taken  up  personally  with  the  Secretary  of  War.  However,  Gen. 
Ansell  could  not  have  known  of  such  mental  n^servation,  and,  It  Is  believtHl. 
was  justified  In  presenting  his  case  to  the  Chief  of  Staff,  the  recognized  chan- 
nel of  communication  with  the  Secretary  of  War.  It  is  my  opinion  thnt 
i-esponsibility  for  the  issuance  of  this  order,  without  reference  to  the  Secretary 
of  War  and  without  his  knowledge,  rests  with  the  then  Acting  Chief  of  Staff, 
and  not  with  Gen.  Ansell. 

3.  iMsvance  of  General  Orders,  No.  169,  War  Department^  1V17. — As  early  as 
October  18,  1917.  Gen.  Ansell  was  ainrme<i  by  the  large  numbiT  of  court-martial 
cases  resulting  in  dishonorable  discharge  and  long  terms  of  confinement.  In 
a  memorandum  of  that  date  (Exhibit  (56)  he  called  the  attention  of  the  Chief 
of  StaflP  to  the  situation  and  suggested  the  policy  of  susi)ending  all  sentences  of 
dishonorable  discharge  until  the  pleasure  of  the  War  Department  was  known. 
He  also  suggested  the  idea  of  divisional  disciplinary  battalions.  Later  sp«»cific 
recommendations  of  Gen.  Ansell  were  approved,  and  the  following  instrnction<, 
an  exact  copy  of  those  proposed  by  Gen.  Ansell,  were,  on  December  22,  1017, 
confidentially  issueil  to  all  convening  authorities  (Exhibits  67  and  68)  : 

"(a)  No  sentence  of  dishonorable  discharge  will  be  given  where  the  offender 
has  within  him  the  capacity  for  military  service  and  w^hen  any  other  appnv 
priate  form  of  punishment  is  sufficient  to  meet  the  reciuirements  of  the  case. 

"(&)  Whenever  a  sentence  of  dishonorable  discharge  is  given,  it  should  W 
accompanied  with  a  long  term  of  confinement  In  the  penitentiary  or  In  the 
Disciplinary  Barracks.    Where  the  offense  is  not  sufficiently  grave  to  warrant  h 


ESTABLISHMENT  OF  MILITABY  JUSTICE.  733 

lozig  term  of  confinement.  It  should  be  assumed  that  the  offender  has  within 
him  the  elements  of  military  service  and  he  should  be  made  to  serve. 

"(c)  Whoii  i\  sentence  of  dishononilile  dlsoharp^e  is  jfiven,  uiincconipanied  with 
a  long  period  of  confineiiient,  reviewing;  autlioritlos  should,  in  gent^ral,  susjiend 
or  remit  the  <li>ihi>n<>rable  discharge  and  hold  the  offender  to  service  anil  punish- 
inent  witli  the  organization  to  which  he  belongs.'* 

Before  proceeding  further,  it  sliould  l)e  said  that  tlie  Judge  Advocate  (Jeni^ral 
lias  long  followeil  the  |)ractice  of  recommending  to  the  Secretary  <»f  War  and 
the  President  that  procwdlngs  of  courts-martial,  even  though  finally  apiiroved 
by  the  reviewing  authority,  he  set  asi<le  for  want  of  jurisdiction.  This  practice 
\v:ks  base<l,  not  upon  any  views  of  the  War  Department,  hut  uikhi  a  series  of 
rulings  by  Attoriieys  General,  beginning  with  one  by  Mr.  Cushing  in  AHTA.  Such 
a  limitation  »»t  jMiwcr  was  the  real  object  of  Gen.  Ansell's  criticism.  He  main- 
tained that,  if  there  was  a  jwiwer  to  set  aside  for  want  of  jurisdiction,  there 
sliould  be  a  similar  iK»wtu*  to  vacate  for  failure  of  evidence  or  errors  substan- 
tiully  prejudi<'ing  the  rights  of  the  accused.  Not  only  did  no  one  dissent  from 
(Jen.  Ansell's  ])U1Ih).s^'  in  that  respect,  but,  as  it  ap|H»ars  from  the  record,  («i  the 
sujriresUon  of  Gen.  ('ro\\<ler  as  approveii  by  the  Se<retary  of  War.  furtlier 
siiuly  was  made  in  order  to  effectuite  it,  as  far  as  iK>.ssil>le,  witliiii  the  law. 
Tiie  first  result  of  the  further  study  given  the  subject  by  (ien.  Oi)wder  was  the 
issuance  of  (leneral  Orders,  No.  lOO.  War  Departuu*nt,  l)e< ember  21>,  11)17.  but 
there  was  another  and  more  important  contributing  event.  Aliout  the  middle' of 
lMH:ember  tlie  public  prt»ss  announced  the  execution  of  18  colonel  sol<iiers  who 
were  trieil  In  Texas  for  nmfin> .  and  homicide.  Tlieir  trial  was  conduc-tt»<l 
with  the  utmost  care.  They  were  ably  defendeil  aind  surroumled  by  all  legal 
sjjiVguards.  The  record  was  scrutinized  day  by  day  during  tlie  trial  by  an 
experience<1  stalT  judge  a<lvf>cate,  who,  u[M)n  the  conclusicm  of  the  trinl,  was 
able  to  assure  the  reviewing  authority  that  there  was  no  possibility,  of  a 
claim  of  injustice.  The  case  was  a  |»articularly  flagrant  m\v.  l\ighte«Mi  per- 
SJMis.  11  of  them  civilians,  had  been  kille<l.  Proceeding  under  the  forty-eigiith 
article  oi  wui.  authori/.in;;  iiutime  ol  war  ctmtirmation  by  the  commanding  gen- 
eral of  a  territorial  deimrtment  or  division  of  a  .sentence  of  death  for  mutiny, 
the  reviewing  authority  CHjufinmnl  the  sentences  and  they  were  executetl  within 
4S  hours  after  confirmation.  There  was  no  review  of  the  records  by  the  Judge 
Advocate  General.  Notwithstanding  the  care  with  which  the  trials  had  been 
conducted,  it  was  reallze<l  by  the  War  Department  that.  In  other  like  cases, 
similar  freedom  from  prejudicial  ernu*  could  not  be  assured  and  that  such 
sentences  ought  to  be  stayeil  until  the  trial  records  could  be  reviewed  by  tlie 
Judge  Advocate  General. 

On  December  22,  1917.  Gen.  Ansell  submitted  to  Gen.  Crowder  a  forceful 
uiemorandimi  (Exhibit  'Si))  which  may  be  consi<lered  as  also  contributing  to 
tJeneral  Orders.  No.  160.  for  In  that  memorandum  he  said,  in  part: 

"  Regardless  of  jour  views  or  mine  ui)on  the  question  of  the  revisory  jiower  of 
this  ofliv^,  orderly  administration  as  well  as  justi<*e  letpiires  that  sentences 
of  death  and  sentences  resulting,  if  execute<l,  in  immediate  expulsion  from  the 
Array  should  not  be  exi»cuted  until  the  proceedings  may  be  reviewed  for  preju- 
dicial error  by  an  officer  of  and  representing  this  bureau,  and  not  of  the 
admin Lstrative  .stafl  and  representing  the  oflicer  ordering  tiie  court  and  his 
r»fwer.  In  onler  that  there  might  be  no  delay  in  such  review  of  proceedings, 
reviewing  authorities  should  be  instructe*!  to  forward  to  the  reviewing  officer 
(d  this  bureau  all  priKre^ dings  without  a  moment  of  delay." 

Gen.  An.sell's  views,  in  so  far  as  they  related  to  staying  the  execution  of  sen- 
teiM^es  of  death  pending  review,  were  adopted,  and  Paragraph  I,  General  Orders, 
No.  169,  as  issued,  reads  in  part  as  follows  (Exhibit  5,*^)  : 

"I.  Whenever,  in  time  of  war,  the  commanding  general  of  a  territorial  de- 
partment or  a  territorial  division  confirms  a  sentence  of  death,  the  execution  of 
such  sentence  sliall  he  deferred  until  the  re<*ord  of  trial  has  been  reviewed  in 
tlie  office  of  the  Judge  Advocate  General  and  the  reviewing  authority  has  been 
informed  by  the  Judge  Advocate  General  that  such  review  has  been  made  and 
that  there  Is  no  legal  objection  to  carrying  the  sentence  into  execution    *    *    ♦." 

Tlie  order  then  provides  for  the  procedure  of  suspending  the  execution  of 
sentences  until  receipt  of  advice'  that  tliere  is  no  legal  objection  to  carrying 
them  into  execution. 

4.  /Muafiee  of  General  Orders  No.  7,  War  Department,  1918 — Immediately 
after  the  issuance  of  General  Orders,  No.  160,  Gen.  Ansell,  to-wlt,  on  January 
9.  1918,  sabmitted  to  Gen.  Crowder  a  memorandum  in  which  he  stated  In  part 
(Exhibit  40) : 
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"  I  have  just  been  advised  of  the  step  taken  by  the  Secretary  of  War  to  pre 
vent  the  execution  of  possibly  Illegal  death  sentences  in  tlie  United  States  by 
requiring  that  the  record  be  transmitted  to  the  department  and  reviewed  hem 
that  its  legal  correctness  may  be  assured  before  execution.  While  a  step  in 
the  right  direction,  I  deem  it  my  duty  to  say  that  in  my  judgment  it  faUs 
short  of  the  requisite  degree  of  remedlality  in  that  it  is  not  applicable  generally, 
nor  to  all  those  sentences  which,  unless  stayed,  mean  separation  of  a  man  fn»m 
the  Army  and  placing  him,  in  a  practical  sense,  beyond  the  reach  of  remedial 
power  subsequently  exerted. 

"  I  see  no  reason  why  the  same  measure  of  relief  should  not  be  extended  to 
dismissal  and  dishonorable  discharge;  nor  do  I  see  any  reason  why  It  should 
not  be  made  applicable  to  our  forces  in  France,  as  well  as  elsewhere;  all  of 
which  could,  with  the  establishment  of  a  proper  and  practical  system  of  r^ 
vision,  be  done  without  evil  administrative  result  and  to  the  advantage  of  law 
and  justice." 

He  then  proceeds  to  recommend  the  establishment  in  France  of  an  office  rep- 
resenting the  functions  of  the  Judge  Advocate  General.  This  recommendation 
was  adopted,  as  will  later  appear,  without  dissent  from  anybody. 

Referring  to  his  recommendation  for  a  broader  reviewing  activity  than  was 
contemplated  by  General  Orders.  No.  169,  which,  as  he  Indicated,  sus^penrtefl 
only  the  execution  of  death  sentences  in  the  Ignited  States,  Gen.  Ansell  5«ai<I 
in  conclusion : 

"  I  think  no  doubt  need  be  entertained  but  that  such  a  system  of  revision  wouhl 
be  workable,  nor  Is  it  of  more  than  academic  interest  to  determine  whether 
the  power  finds  its  source  in  the  inherent  relation  of  the  President  to  the 
Army,  or  in  the  statutory  donation  of  article  38,  <»r  in  the  revisory  functions 
of  the  Judge  Adv(x*ate  General  established  by  section  1199,  Revised  Statutes, 
thougii,  of  course,  I  think  it  is  clearly  established  In  the  latter  section,  and  not 
otherwise." 

In  the  meantime,  Col.  E.  G.  Davis,  Chief  of  the  Military  .Justice  Division, 
by  direction  of  Gen.  Crowder,  undertook  the  working  out  of  a  system  of  revi- 
sion, the  necessity  for  which  was  fir.st  suggested,  as  indlcatecl  above,  by  Gen. 
Ansell.  In  a  memorandum  date<l  January  10,  1918  (Exhibit  41),  prepare^l 
by  Col.  Davis,  but  submitted  to  the  Secretary  of  War  over  the  signature  of 
Gen.  Crowder.  certain  changes  were  recommended  in  rules  of  procedure.  Ir 
announce<l  finally  that,  under  the  thirty-eighth  article  of  war.  giving  the 
President  power  to  regulate  court-martial  pro(*eedIngs,  a  system  had  been 
devised  which  would  adeciuately  provide  for  all  war-time  necessities.  Tt  will 
be  remembered  that,  in  his  memorandum  of  January  9,  1918  (Exhibit  40), 
relative  to  General  Orders,  No.  169.  Gen.  Ansell  referred  to  the  latter  as  a 
step  in  the  right  direction,  but  criticized  It  because  it  did  not  extend  to 
dismissal  and  dishonorable  discharge.  In  Gen.  Crowder*s  memorandum  of 
January  10.  1918,  the  same  thought  was  set  forth  as  follows : 

"  The  question  to  be  dlsix>sed  of  resolves  itself,  therefore,  into  one  of  pre- 
venting sentences  of  death,  dismissal  of  an  officer,  or  dishonorable  dlscharjre 
of  an  enlisteil  man  from  being  executed  before  final  review  of  the  reconl 
of  trial  in  this  ofllce.  The  s('oi>e  of  the  diflflculty  is  very  much  re<luced  hy 
the  fact  that,  in  the  great  majority  of  cases  where  dishonorable  discharge  is 
suspended  by  the  reviewing  authority  until  the  soldier  is  released  from  con- 
finement, under  the  authority  contained  in  the  fifty-second  article  of  war. 
Where  this  is  done  the  correction  of  injustice  is  easy  of  accomplishment." 

In  a  memorandum  to  Gen.  Crowder  dated  January  12  (Exhibit  42).  Ghi. 
Ansell,  referring  to  the  former's  memorandum  of  January  10,  expressi»s  his 
disapproval  and  concludes  as  follows: 

"  I  have  given  this  question  of  revisory  power  the  best  that  Is  in  me.  I  see 
no  reasons  whatever  to  hesitate  at  the  adoi)tion  of  that  definition  of  revisory 
jurisdicti(m  which  Is  found  in  my  recent  memorandum  and  which  was  adopted 
after  most  thorough  consideration  uiM>n  the  part  of  many  of  the  assistants  of 
the  ofiice  as  what  the  law  nnjuires.  I  do  not  believe  as  much  as  I  should  Hive 
to  believe  tliat  what  Maj.  Davis  proposes  is  sound  in  law  and  will  prove  safe  in 
practice.     I  regret,  therefore,  that  I  can  not  advise  you  to  adopt  it." 

Gen.  AnselTs  principal  opposition  to  the  plan  was  that  it  was  **  faulty  a'' 
a  definition  of  revisory  power  in  that  it  regards  that  power  as  having  applica- 
tion only  to  that  very  limited  number  of  cases  in  which  sentences  should  !«» 
stayed,"  and  that  it  was  "  fundamentally  wrong  a«^  a  matter  of  law.''  Hli< 
principal  contention  was  that,  in  reviewing  the  cases  for  errors  of  law,  the 
Judge  Advocate  General  was  denied  the  iwwer  of  correction.     He  was  of  the 
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opinion  that  the  system,  resting  upon  mere  comity,  was  not  lllcely  to  stand. 
How  well  practical  justice  was  accompli  hed  will  hereinafter  be  set  forth. 

On  January  15  the  Secretary  of  War  returned  Gen.  Crowder's  memorandum 
of  January  10,  with  the  following  remarks  (Exhibit  41,  p.  4)  : 

"The  entire  plan  has  my  approval.  Please  have  letters  written  transmit- 
ting: proposed  legislation  to  appropriate  committees*  Put  orders  in  course  of 
promulgation." 

It  will  be  remembered,  as  heretofore  statetl,  that  effort  was  made  to  amend 
section  1199,  Revised  Stiitutes,  by  vesting  in  the  President  the  power  of  re- 
vision. That  was  the  "  proposed  legislation  "  referred  to  above  by  the  Secre- 
tarj-  of  War.  General  Orders,  No.  7,  War  Department,  January  17,  1918,  were 
promulgated,  and  neceasary  steps  were  taken  to  establish  In  France  a  branch 
office  of  the  Judge  Advocate  General.  (Exhibit  54.)  General  Orders,  No.  7, 
provided  that  not  only  the  execution  of  all  sentences  of  death,  as  provided  In 
(Jeneral  Orders,  No.  169,  1917,  but  also  all  sentences  of  dismissal  and  dishon- 
orable di"  charge  be  stayed  until  the  records  of  trial  could  be  reviewed  in  the 
office  of  the  Judge  Advocate  General  and  their  legality  there  determined.  In 
the  event  that  the  record  was  not  sufficient  to  sustain  the  tindings  and  sen- 
tence of  the  court,  provision  was  made  to  return  the  stime  to  the  reviewing 
authority  with  a  clear  statement  of  the  error,  omLssion,  or  defect  which  was 
found.  If  such  error,  omls  Ion,  or- defect  admitted  of  correction,  tlie  review- 
ing authority  was  to  be  advised  to  reconvene  the  court  for  such  correction, 
otherwise  he  was  to  be  advised  of  the  action  proper  for  him  to  take  by  way 
of  approval  or  disapproval  of  the  tindings  or  sentence  of  the  court,  remis- 
sion of  the  sentence  In  whole  or  in  part,  retrial  of  the  case,  or  juch  other 
action  as  might  be  appropriate  in  the  premises.  Provision  was  made  that 
any  delay  in  the  execution  of  any  sentence,  by  reason  of  the  foregoing,  should 
be  credited  upon  the  term  of  confinement  or  Imprisonment  impoed.  A  branch 
office  of  the  Judge  Advocate  General  was  establl^  hed  In  France  to  consider 
those  cases  arising  in  the  American  Expeditionary  Forces. 

(Jen.  Ansell  has  given  public  utterance  to  the  following  statements.  In  a 
letter,  date<l  February  17,  1919  (Exhibit  69),  to  Representative  John  L.  Bur- 
nett and  published  In  the  Congressional  Record  of  February  19,  1919,  he  .'  tated : 

'*  In  September  I  ordered  the  boards  of  review  to  break  away  from  the  office 
interpretation  (which,  however,  was  probably  correct)  of  the  administrative 
method  heretofore  referred  to,  which  had  been  construed  to  forbid  this  office 
to  make  any  recommendation  or  suggestion  as  to  clemency.  And  I  ordered  that 
in  a  proper  case,  despite  the  order,  clemency  should  be  sugge.  ted  to  command- 
ing j^enerals." 

The  provisions  of  General  Orders,  No.  7,  became  effective  on  February  1, 
1918.  From  that  date  until  April  15,  1918,  the  Judge  Advocate  General  not 
only  recommended  to  reviewing  authorities  that  corrective  action  be  taken 
where  illegality  appeared  In  the  proceedings  but  brought  to  their  attention, 
with  a  view  to  mitigation,  sentences  winch  were  unduly  severe.  During  this 
period,  all  cases  arising  under  General  Orders,  No.  7.  before  final  action 
thereon,  were  handled  either  Independently  by  Col.  Davis,  Chief  of  the  Mili- 
tary Justice  Division,  or  by  Gen.  Crowder  upon  recommendation  from  Col. 
Davis.  This  was  partly  because  Col.  .Davis  had  drafted  the  orders  and  was 
in  sympathy  with  them,  and  also  because  Gen.  Ansell,  after  publication  of  the 
orders,  was  plainly  antagonistic  to  them.  CJol.  Davis  in  his  testimony  stated 
(Exhibit  20,  p.  5)  : 

"Whenever  a  case  involving  the  application  of  General  Orders  No,  7  would 
be  sent  to  his  desk,  Gen.  Ansell  *  *  ♦  would  contend  that  the  action 
recommended  was  Improper  or  Ineffective  or  wrong  In  theory,  or  something 
of  that  kind,  and  would  again  go  over  •  ♦  *  the  old  argument  that  his 
action  under  1199  was  the  only  correct  one  after  all  and  that  the  office  was 
simply  compromising  with  principle  by  trying  to  make  any  other  solution 
work    •♦♦.»» 

Ool.  Davis  further  state<l  (Exhibit  20,  p.  5)  : 

"After  General  Orders  No.  7  went  into  effect  there  never  arose  any  case 
in  the  Judge  Advocate  General's  office,  so  far  as  I  know,  in  which  it  could  be 
fairly  claimed  that  the  department  was  without  power  to  do  fuil  and  exact 
justice  to  the  defendant." 

Gen.  Ansell  left  for  France  In  the  middle  of  April,  1918,  and  Col.  J.  J. 
Mayes,  Gen.  AnselVs  assistant,  became  the  senior  officer  In  the  Judge  Ad- 
vocate Generars  office.  He  gave  orders  that  all  cases  arising  under  General 
Orders  No.  7,  should  pass  over  his  desk,  and  directed  that  they  be  returned  to 
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reviewing  authorities  only  where  illegality  was  discovered.  Upon  G^i.  AnseU's 
return  from  France,  he  overruled  the  practice  established  during  his  abseiiof, 
and  gave  orders  to  suggest  to  commanding  generals  the  exercise  of  clemeocT 
with  respect  to  unduly  severe  sentences.  (Exhibit  70.)  He  simply  revived 
the  practice  bjisefi  upon  Oen.  Crowder's  and  Col.  Davis^s  interpretation 
of  General  Orders  No.  7,  which  exi.sted  for  two  months  and  a  half  subseqaest 
to  the  dnte  when  these  orders  first  became  effective,  and  his  Inference  that  the 
liberal  views  were  entirely  his  own  is  misleading. 

The  following  appears  on  page  32,  "Hearings  before  the  Committee  on  Mili- 
tary Affairs,  United  States  Senate  Sixty-flfth  Congress,  Third  Session,"  relative 
to  the  operation  of  General  Orders  No.  7: 

A  Senator.  Have  those  recommendations  been  generally  followed  since  you 
have  been  making  them? 

Gen.  ANsrxL.  "  Generally,  in  the  sense  of  indicating  a  majority,  yes,  sir." 

The  action  of  the  Judge  Advocate  General  under  General  Orders  No.  7  i? 
purely  one  of  recomniendntion.  There  is  no  power  to  compel  the  reviewing 
authorities  to  follow  his  advice.  Since  February  1, 1918,  the  date  when  General 
Orders  No.  7  beonme  effective,  212  cases  have  been  referred  back  to  tLf 
reviewing  authorities  under  its  provisions.     (Exhibit  71.) 

The  HM-ords  indicate  only  seven  instances  where  the  reconimendutions  of 
the  Judpe  Advocate  General  were  not  entirely  followed.  In  three  of  thesf 
his  refcanmendations  were  partly  foll()we<l,  and  in  four  disregarded.  It  will 
thus  be  seen  that  in  JM5J  per  cent  of  the  cases  his  recommendations  have  be<'U 
adopted  in  their  entirety. 

That  the  Senate  connnittee,  by  answer  of  Gen.  Ansell,  the  substance  of 
which  is  repeated  elsewhere  with  similar  lack  of  frankness,  did  not  receive  tho 
complete*  inforniiition  or  that  correct  conception  to  which  it  was  entitled  is 
apparent  from  whrt  api)ears  on  i)Mp(»  K^l  of  tlie  report.  Without  correction  or 
protest  from  (ien.  Ansell,  a  Senator  slated: 

"There  have  l)een  a  j:reat  numy  cases,  as  the  jreneral  has  testified  here,  in 
which  they  have  ♦  ♦  ♦  made  n  nn'onnnendation  to  th*»  convenin[r  iiower, 
and  those  recommenilations  have  ])etMi  disrejrarded.'* 

The  answer  of  (Jen.  Ansel  1  that  the  reconunendations  were  followed  gener- 
ally in  tlie  extent  of  indlcalinj;  the  majority,  while  literally  true,  was  wholly 
misleading;  and  temnMl  to  create,  in  the  mind  of  any  uninformed  auditor,  a  con- 
clusion entirely  contrary  to  the  facts. 

In  CJcn.  Ansell's  letter  to  Uepresentative  Burnett,  he  further  stated  (Kx- 
hibit  G9,  p.  0)  : 

"The  .Tudfre  Advocate  (ien«»ral  reconnnended  and  the  department  finally 
adoptcMl  an  administrative  nietluMl  known  as  (Jeneral  Orders  No.  7.  which  sus- 
pended certain  sentences  until  the  proceedings  could  he  exanunetl  in  this  office 
and  the  connnamling  jreneral  advisiMl  with.  This  was  an  adndni.strative  piil- 
liative    *     *     ♦." 

In  order  to  ascertain  the  results  accomplished  by  General  Onlers  No.  7,  TnK) 
consecutive^  records  of  trial  received  by  the  Judge  AdvtK*ate  General  inuiie 
diately  prior  to  tlie  publication  of  th(»  same  were  examined.  Five  hundre«l 
cases  wire  s<»le<'ted  after  the  provisions  of  General  Orders  No.  7  became  opera- 
tive, an<l  r)(M)  ad'liticuial  cases  which  reached  the  Judge  Adv(K»ate  General's 
Office  several  months  later.  Th(  se  casCs  re])resented  J)  Departments.  38  divi- 
sions, and  l.!  other  miscellaneous  ^rentn-al  court-martial  jurisdictions.  Ortaiiily 
they  were  representative  of  the  twenty  thousand  and  odd  cases  tri<Hl  durins: 
the  war.  A  table,  indicating  the  number  of  dishonorable  discharges  imp'^stsl 
by  the  courts,  and  those  executed,  suspended,  remitted,  or  set  aside  by  the  re- 
viewing authorities,  is  given  below: 


Dinh onora hJe  dtHchnvgeH. 


Imposed  by  the  court. 

Executed 

Suspen  led 

Remittei 

Set  aside 


I 

1     First 
period. 

Seconi 
period. 

Third 
period 

330 

1R8 

41 

4 

3U 

131 

» 

47 

m 

1            3» 

4ft 

13 

14 

1 
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The  beneficial  results  derived  from  the  operation  of  General  Orders  No.  7 
bre  apparent.  During  the  first  period,  viz,  prior  to  the  issuance  of  .General 
Orders  No.  7,  58  per  cent  of  the  dishonorable  discharges  imposetl  by  tlie  courts 
were  onlered  executed,  43  per  cent  during  the  second  period,  and  only  14  per 
c^rit  during  the  third  period.  On  the  other  hand,  20  per  cent  of  the  dishonor- 
able dis<*harges  imposed  during  the  first  period  were  suspended ;  32  per  cent 
Uuring  the  second  period,  and  60  per  cent  during  the  third  period. 

It  appears  that  the  first  suggestion  that  reviewing  autliorities  stay  the  exe- 
cution of  sentences  of  death,  dismissal,  and  dishonorable  discharge  until  review 
of  tlie  records  of  trial  in  the  Office  of  the  Judge  Advocate  General  originated 
with  Gen.  Ansell.  His  statement,  rei>eatedly  made,  that  General  Orders  No.  7, 
adripre<l  to  carry  out  the  very  views  wliich  he  himself  first  advocated,  were  **  an 
jHhiiinistrative  palliative"  is  not  In  accord  with  the  facts  and  is  another  In- 
8t;iiice  where  the  public  has  been  misled. 

"».  fjfttabliahment  in  France  of  branch  of  Judge  Advocate  GeneraVs  office. — 
In  his  letter  to  Hon.  John  L.  Burnett,  House  of  Representatives,  Gen.  Ansell 
states  (Exhibit  69.  p.  6)  : 

•In  Septemljer,  upon  my  Insistent  recommendation,  power  was  established  in 
tU?  Af.tlng  Judge  Advocate  General  in  France  to  make  rulings  upon  matters  of 
the  administration  of  military  justice,  in  our  own  forces  in  France,  which 
would  control  all  commanding  generals  until  overruled  by  the  Secretary  of 
War.  This  is  now  being  opp<xsed  by  the  commanding  general  American  Expe- 
ditionary F'orces,  and  my  own  action  and  propriety  in  procuring  the  issue  of 
this  order  is  being  subject  to  question." 

Gen.  Ansell  refers  above  to  General  Orders,  No.  84,  War  Department,  Sep- 
U'ni\\er  11.  1918,  amending  General  Orders,  No.  7,  War  Department,  Janu- 
ary 17,  1918  (Exhibit  91).  Gen.  Crowder  charges  that  the  issuance  of  General 
^)rders,  Xo.  84.  which  will  presently  be  considered,  was  obtained  surreptitiously 
by  (Jen.  Ansell,  and  that  its  language  embodies  precisely  the  grant  of  manda- 
tory appellate  power  In  the  Judge  Advocate  General  for  which  Gen.  Ansell  had 
iK'en  contending  in  his  brief  of  November  10,  1917,  "  a  contention  whlcli  was  at 
that  time  explicitly  repudiated  "  by  both  the  Secretary  of  War  and  the  Judge 
Advocate  General.     (Exhibit  72,  p.  57.) 

Paragraph  XI,  General  Orders,  No.  7,  provided  for  the  establishment  in  Paris, 
France,  of  a  branch  of  the  office  of  the  Judge  Advocate  General.  The  purposes 
of  the  branch  office  are  fully  set  forth  in  the  following  language  of  the  orders 
(Exhibit  54)  : 

"The  records  of  all  general  courts-martial  In  which  Is  Imposed  a  sentence  of 
death,  dismissal,  or  dishonorable  discharge  and  of  all  military  commissions 
originating  in  the  said  expeditionary  forces,  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge  Ad- 
vcK-jite  General  to  examine  and  review  such  records,  to  return  to  the  proper 
ouniuanding  officer  for  correction  such  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  irregularity  which  renders  the  findings  or  sentence 
invalid  or  void,  in  whole  or  in  part,  to  the  end  that  any  such  sentence  or  any 
part  thereof  so  found  to  be  invalid  or  void  shall  not  be  carried  Into  effect.  The 
Kiid  Acting  Judge  Advocate  General  will  forward  all  records  in  which  action 
is  ctmiplete,  together  with  his  review  thereof  and  all  proceedings  thereon,  to 
the  Judge  Advocate  General  of  the  Army  for  permanent  file." 

rnie  to  a  misunderstanding  caused  by  an  error  in  the  War  Department's  cable- 
gram No.  663,  of  January  20,  1918,  or  in  the  decoding  of  same,  a  delay  was 
caused  in  the  opening  of  the  branch  office.     (Exhibits  77  and  89.) 

On  March  24,  1918,  Gen.  Pershing's  first  and  only  objection  to  the  provisions 
of  General  Orders,. No.  7,  was  in  the  form  of  a  cable,  as  follows  (Exhibit  80) : 

"With  reference  to  a  branch  of  the  Judge  Advocate  General's  Office  in  France 
to  review  certain  court-martial  proceedings  after  they  have  been  acted  upon  by 
the  judge  advocate  here,  the  reason  for  this  is  not  clear.  It  submits  to  review 
cases  within  the  jurisdiction  of  department  commander  in  time  of  peace,  and 
is  In  direct  conflict  with  broad  and  liberal  character  of  President's  instruc- 
tions at  inauguration  of  command.  Any  authority  outside  of  control  of  the 
commander  in  chief  will  cause  delay  in  possibly  more  cases.  Beyond  doubt 
punishment  for  desertion  or  misconduct  must  be  almost  summary  if  it  is  to 
have  deterrent  effect.  This  is  practiced  in  both  British  and  French  Armies. 
Any  method  that  causes  delay  and  possibly  miscarriage  of  justice  would  be 
nnfortunate  for  us  and  injurious  to  morale  of  our  allies.  The  circumstances  under 
which  we  are  serving  are  in  no  sense  comparable  to  our  Civil  War  conditions,  as 
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here  we  are  fighting  a  strong  and  virile  foreign  natton,  and  eivery  ponlble  warn 
mnat  ba  placed  In  the  hands  of  the  supreme  commandeer  to  enable  him  to  milB* 
tain  the  morale*  and  integrity  of  the  Army.  Any  thoo^ts  in  tiie  minds  of  nwB 
that  they  can  possibly  escape  punishment  f6r  sncli  misconduct  would  be  dlH» 
trous.  I  am  very  strongly  of  the  opinion  tliat  final  anthority  In  these  cm 
should  rest  with  the  supreme  commander  here.** 

In  a  Joint  memorandum  to  The  Adjutant  Qeneralt  dated  April  1, 1918,  Qm, 
Ansell  and  his  assistant,  OoL  Mayes,  took  enception  to  the  Tiews  espresnd  Ii 
Oen.  Perslilng's  cable.  (Exhibit  88.)  They  stated  that  his  objection  vat 
based  upon  a  misconception  of  the  law  establishing  the  relation  of  the  dBtt 
of  the  Judge  Advocate  General  to  military  antlnnltiei  of  whatever  rank  ail 
power  to  convene  general  court-martiaL  They  stated  farther  that  tbe  actloa 
taken  was  the  result  of  the  most  thoroni^  conaidOTaion  in  the  War  Depti^  . 
ment,  that  it  was  organic  In  character  and  rcQUired  by  law,  and  that  evcii  If 
it  were  within  the  power  of  the  administration  to  do  ao  the  revocation  of  such 
orders  would  constitute  a  serious  refiection  upon  the  administrative  eapadti 
of  the  department. 

With  respect  to  the  length  of  time  intervening  between  tbe  War  Dfptrt- 
ment's  original  cable  to  Gen.  Pershing  and  the  latter'a  cabled  reply,  tbiy  r» 
marked  as  follows: 

'*A  conclusion  so  long  delayed  should  weaken  the  confidence  tbe  department 
might  otherwise  have  had  in  Gen.  Pershing's  Judgment  upon  tbe  matter.*' 

Notwithstanding  Gen.  Ansell's  previous  opposition  to  Gteneral  Orden.  Ka  7^ 
in  the  United  States,  having  declared  them  an  administratlTe  palUatlve  mdf, 
we  find  him  criticizing  Gen.  Pershing's  opposition  to  these  ordera,  stating  tbit 
the  action  taken  was  the  result  of  most  thoroni^'CODSideratiOD  bj  tbe  War 
Department,  was  organic  In  character,  and  required  by  law. 

In  a  moniorandum,  dated  April  8,  1918,  to  the  Chief  of  Staff  (Exhibit  8S), 
Oen.  Orowder  discussed  the  question,  believing  that  if  Gen.  Perriiing  had 
fully  understood  the  purpose  and  qpwatlon  of  General  Orders^  Nou  T,  Ui 
cablegram  would  not  have  been  sent.  Gen.  Growder  concluded  bis  memorandia 
with  the  recommendation  that  a  cablegram,  hereaftw  quoted,  be  sent  to  Oo. 
Pershing.  This  woh  doiio  on  April  10.  The  cable  reads  as  follows  (Exhibits 
82  and  82A )  : 

**  Tho  order  which  included  the  estfiblishnient  of  a  branch  of  the  ofllce  of  tte 
Jud^e  Adv<M'nte  Oeiieral  In  France  was  promulgated  after' the  most  thoron^ 
consider}! t ion  on  the  part  of  the  War  Department.  The  existence  of  this  onfcr 
has  already  justified  itseif  in  preventing  the  execution  of  one  illegal  deitl 
sentence,  not  coming,  however,  from  your  command.  The  operation  of  tk 
order  has  not  delayed  tlie  administration  of  military  Justice  In  this  coontix 
and  the  e8ta1)liHhn]ent  of  the  branch  office  in  France  will  prevent  delay  In  thi 
administration  of  ndlltary  Justice  in  cases  arising  within  your  forces.  It  1» 
l>elieved  tliat  when  its  purposes  and  operation  are  thoroughly  understood  8 
will  no  lonf^er  be  objectionable  to  yon.  Your  suggestion  that  it  may  result  ii 
ndsoarriages  of  Justice  is  not  concurred  in,  since  it  Is  believed  that  It  iHl 
operate  to  prevent  ndscarriajres  of  Justice  by  assuring  that  legality  wltbBi^l^ 
which  no  serious  scnteni^  should  ever  be  carried  into  execution.  It  is  doMl* 
that  conference  be  held  with  Gen.  Kreger."  ■' 

In  a  letter  to  Oen.  Crowder,  dated  April  15,  Gen.  Kreger  stated  that  he  fcM 
explained  to  Gen.  Pershing  his  views  regarding  General  Orders,  No.  7.  (BriWlJ 
87.)  On  May  1.  Gen.  Krejrer  was  appointed  Acting  Judge  Advocate  0«wAl' 
American  Expeclitionary  Forces,  relieving  (Jen.  Bethel  from  further  dotyiil' 
the  brancli  office.  P^ 

0.  jHRuanec  of  Geiicml  Orders,  No.  .9.J,  War  Departmentj  1918. — No  forftff 
objection  to  the  operation  of  General  Orders,  No.  7,  was  interposed  1^  ^1 
Pei'shlnjr,  but  another  matter  arose  which  gave  the  War  Department  no  Wtftl 
concern.     On   .Tuly  11,  1918.  the  Acting  Judge  Advocate  General  in  FriB»j 
forwarded  to  the  .Judge  Advocate  General  case  No.  118812,  in  which  ttie 
vening  authority  refuse<l  to  accept  the  opinion  of  the  Acting  Judge  Advortl 
Oenernl  that  the  record  was  not  legally  sufficient  to  support  a  conviction  rfj 
desertion,  and  declined  to  follow  his  n'commendatlon  that  appr(H[>riate  actl* 
be  taken  In  view  of  the  illegality.     (Exhibit  93.)     The  convening  autboritf* ''I 
the  contniry.  stated  to  his  ptafP  Judge  advocate  in  writing:  " I  have  readfl*| 
entire  proceedings  and  the  several  memoranda  herewith  analyzing  Uie  ct^l 
and  I  am  satisfied  that  the  original  action  was  sound.     T^et  It  stand."*   T^l 
A<'ting  Judge  Advocate  (General  stated  that  he  was  unable  to  see  bow  tfei 
purposes  of  General  Orders.  No.  7.  wore  to  be  fully  accompllahed  if  rerlewW 
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uiitliorities  wiTO  to  ho  freo  to  disregard  the  advice  of  his  oflico  with  resiHK!t  t<i' 
tht'  legality  of  findings  tin<l  sentences.  If  tlie  opinions  of  his  ollice  wore  to- 
CDntrol,  he  reconnnended  that  reviewing  authorities  l)e  adviseil  t<>  that  effect, 
(ieneral  Orders,  No.  7,  rrquinnl  that  only  tliose  records  of  general  courts- 
niartial  rarryin^j  wntences  of  death,  dismissal,  or  dishonorable  discharge  be 
forvvardod  in  tlie  Anierimn  Kxiiedltionary  Forces  to  the  branch  office  for  review. 
On  .iuiy  14,  lOlS.  (ien.  Kreger,  Acting  Judge  Advocate  General,  Anierlam 
Kx)>etiltlonary  Konvs,  wrote  a  letter  to  Gen.  Orr)wder  In  which  he  reconnnended 
tliat  orders  Ita  isFueil  requiring  tlmt  the  records  <»f  all  cases  tried  in  the 
American  KxiH'dltionary  Forces  b«»  iransndtted  to  ids  olfici*  for  review.  He 
stated  as  follows  (Kxhihlt  94.)  : 

"  liefore  I  left  Waishington  I  un<lersto«Ki  that  you  exiKH"te<l  after  this  branch 
had  Ihn'U  (^rablisheil  for  some  little  time  to  consider  the  advisability  of  re- 
quiring it  to  review  the  re<H)nls  of  all  rases  tritnl  by  genenil  courts-martial 
in  tlie  Ameriam  Kxjjedltlonary  Forces.  1  have  consi<lere<l  the  matter  and 
have  di>'cuss«Hl  It  with  Gen.  Fk*tliel.  We  are  agnnnl  that  it  would  be  advisabh* 
to  liave  all  such  reeonls  examined  here:  Fii-st,  In  order  that  illegal  sentences 
may  either  not  i>e  carrieil  into  eflfiM-t  at  all  or  their  extH'Ution  arrested  at  the 
enrlb'st  iHisslble  moment ;  and  s4H'«)nd,  becaus«»  the  exaniInati<Mi  of  a  imrtion 
only  of  the  cases  arising  in  the  command  does  not  give  the  branch  the  general 
view  of  tlie  a<lmlnlstration  of  military  justice  that  would  put  it  in  a  position 
nH»st  efl'«H-tlvely  to  aid  In  carrying  into  ett'ect  the  views  an<i  poIici(>s  of  your 
oflh.-e  and  of  the  War  Department.  It  is  accordingly  re<*ommend(Ml  that  in 
the  near  future  orders  be  Lssued  rctpilring  this  branch  to  review,  before  trans- 
mission to  your  office,  the  n*conls  of  all  cases  tried  here  by  general  courts- 
martial.  This  reconnnendation  Is  not  to  l>e  imdersto<Mi  as  suggesting  that 
the  exiH'iitinn  of  st^nten^-es  be  held  in  abeyance  pending  review  by  this  branch 
in  any  ciises  other  than  tliose  in  which  General  Orders  Xo.  7  now  requires 
such  action." 

(ien.  frowder  had  written  Gen.  Kreger  <»n  June  1*1,  IDIS,  nHpiestlng  from  him 
an  opinion  on  this  vitj-  subjt^ct.  (Kxhlblt  0.').)  (Jen.  llethel,  in  (Mniciirring 
in  Gen.  Kreger's  views,  stateil  as  folhiws  (Kxhibit  {¥i\)  : 

"The  Knmpean  branch  reviews  for  the  Judge  Advocate  General's  Oflu'e  the 
records  In  msi's  of  th«»  thret*  st'ntences  named  above.  (That  is.  death  sentence, 
dismissal  <»f  officers,  and  dishonorable  discharge  not  susiK*nded)  ;  but  all  other 
n'Ctf^rds.  wntences  involving  forfeiture,  ordinary  confinement,  and  dishonor- 
able discharge,  wliere  susi>emUMl,  gt»  to  the  Judge  Advocate  GtMUM-al's  Oflbv  in 
Wa.<hlngton  for  review,  resulting,  of  course,  in  mucli  delay.  If  such  a  sen- 
lenr-o  is  held  to  Ih»  Invalid,  the  a<!ion  setting  it  aside  for  invalidity  can  only 
take  ofTfH't  after  considerable  jiart  of  it  has  Imhmi  servtMl.  or  if  it  is  desired 
to  re<'onv«'ne  the  (nairt  for  correction  <»f  an  error  tt  Is  generally  intprai'iicable 
to  do  s<»  after  so  long  a  period.  It  would,  therefore,  in  my  opinion,  |>e  nnich 
b«tter  n<lndnistration  for  the  Isurop«'an  braiwh  to  make  the  review  of  all 
conrt-martial  cjis4»s." 

Gen.  Ansell  <i»iicurre<l  in  the  reconunendatlons  of  Gens.  r>etliel  and  Kreu«M* 
and.  on  August  lil).  IJHS,  made  tlu'in  the  basis  for  a  memorandum  to  the  (Muef 
of  Staff,  nromniendhig  an  amendment  of  Geiu^'al  Onh^rs  No.  7,  so  as  t«» 
nquire  all  n»conls  of  trial  hi  tln»  American  l'^\pe<liti<»nary  I^'orces  to  h:*  sent  to 
tlie  branch  office  for  review  (lOxhIbit  0S>.  He  went  further  than  that  in  his 
draft  of  amendment  subnutKnl  to  the  Chief  «>f  Staff.  lb'  nia«le  ]»rovision  for 
tlie  exercise  in  the  Ameri<'an  KxiHMlIiiiinary  Kon*cs  of  the  selfsame  appellate 
power  which  he  urged  so  strongly  in  his  memorandum  of  XovenilHT  lo.  ltH7, 
and  wlih'h  the  Secretary  of  War.  after  careful  «-onsideration,  di'^approvrH.  The 
only  ditTeren****  was  this:  Instead  of  the  A(tln:r  Juili:t»  Adv<M-ate  General  e\er- 
ci.sfng  the  i»ower  himself,  the  War  I>epartinent  directed  that  llic  conveninii 
uuth«»rlties  s«'t  aside  all  sentenc«'s,  or  any  part  tluM-eof.  found  by  ilie  A<-tinir 
Judg«*  A<lv«M*:ite  General  to  1k»  Invalid  or  void.  Tla-r*'  was  no  rlmiti'  l«»ft  to 
the  conveidng  authority,  <o  that  e\a<lly  the  sana*  ]airiM»se  wa^  aceomplished 
OK  tlnaigh  the  jsiwer  ha<l  be*  n  excrci^icd  by  the  A«*tintr  Judire  Advi»cate  Gi-neral. 
Tlie  actual  draft  of  tin*  amendment  was  as  fnll(»ws  ( Kxhibit  '.KM  : 

"The  records  of  all  gein'ral  conris-niMrtial  and  of  all  ndlltary  c«»nnnlssions 
originating  in  tla*  sal(i  c\p.  diiinnary  tones  will  be  forward«tI  tn  the  said 
branch  oHi«M»  for  review,  and  it  sluill  I»e  ilie  iluiy  of  the  said  Actlni:  Judi:e  Adv«>- 
cate  General  to  «-\aniine  an«i  review  s\\r\\  n'lords,  to  return  to  tin*  prop«T  (-om- 
iiianding  offic4*r  for  c«irr.-ction  su«li  as  are  inconqdete.  and  to  reimrt  to  the 
|»nM»»'r  oni<'er  any  d»-feci  nr  irn'u'ulariiy  wlii«li  renders  tin*  liniling  or  sentence 
Invalid  or  void  In  whole  i»r  in  part.     Any  sent«'nc«'  or  any  part  thens»f  so  found 
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to  be  invalid  or  void  shall  be  set  aside,  and  the  execution  of  all  sentences  of 
death,  dismissal,  or  dishonorable  discliarpe  shall  be  stayed  pending  said  review. 
The  said  Acting  Judge  Advo<*ate  Gi^neral  will  forward  all  records  in  whi»*h 
action  is  conii)lete,  together  with  his  review  thereof  and  all  proceedings  thereon, 
to  the  Judge  Advocate  General  for  permanent  flle." 

Gen.  AnselTs  memorandum  and  draft  were  sent  to  the  War  College,  and.  on 
September  8,  1918,  were  returned  to  the  Chief  of  Staff  by  the  Director,  War 
Plans  Division,  (ieneral  Staff,  recommending  approval  and  issuance  of  the 
order  as  drafted  by  Gen.  Ansell.  (Exhibit  100.)  A  staff  memorandum,  dated 
September  11,  signtHl  by  the  C^hief  of  Staff,  directed  the  issuance  of  the  order 
as  drafted.  (P^xhibit  101.)  On  SeiKember  13  a  carbon  copy  of  the  original 
order  prepared  for  the  Public  Printer  was  furnishe<l  the  Acting  Judge  Advocate 
General.  On  Sei>t ember  17  The  Adjutant  General  sent  a  requisition  to  the 
Publi<!  Printer,  and  on  September  21  a  page  proof  of  the  order  was  receiv«3 
from  the  (Jovernment  Printing  Omce.  (Exhibit  102.)  On  the  draft  of  the 
general  order  in  the  files  of  the  Judge  Advocate  General's  Oflice  ap()ears  the 
following  notation:     (Exhibit  99.) 

"  Mr  Smith  instructed  us  to  .substitute  third  indorsement,  attached  to  321.4 
(8/29/18),  instead  of  this  draft  of  amendment. 

"  L.  G.  H." 

The  original  rt»cords  show  a  revis<Mi  draft  of  this  amendment  (Exbil>lt  1C6), 
approved  by  order  of  the  Secretary  of  War,  signed  by  the  executive  assistant 
to  the  (^hief  of  Staff.  The  date  of  this  approval  is  not  of  record,  but  this  draft 
is  Identical  with  the  amendment  as  published  in  General  Orders,  No.  84,  and 
differs  radically  from  the  draft  originally  submitted  by  Gen.  An.-^ll  aiul  ap- 
proved l)y  the  War  Plans  Division,  General  Staff,  and  by  the  CTliief  of  Staff 
The  onlcr  as  published  reads  as  foUows,  new  matter  being  underscored  and 
reje  ted  matter  appearing  in  brackets  (Exhibit  91)  : 

**  Tlie  reconls  of  all  general  courts  martial  and  of  all  military  commissions 
originating  in  the  said  expeditionary  forces  will  be  forwarded  to  the  said 
branch  oltice  for  review,  and  it  sliall  be  the  duty  of  the  said  Acting  Judge 
Advocate  (tenernl  to  exandne  and  review  such  records,  to  return  to  the  proi)er 
commanding  ollicer  for  correctitni  such  as  are  incomplete,  and  to  report  to  the 
proper  oihcer  any  defect  or  irregularity  which  renders  tlie  finding  or  sentem-e 
llnvalidl  iUcf/ni  or  void  in  whole  or  in  part.  The  execution  of  all  sentences 
[of]  involviruj  death,  dismissal,  or  dishonorable  dLscharge  .shall  be  stayed  pend- 
ing [saidl  such  review.  Any  sentence,  or  any  part  tliereof,  so  found  to  be 
iVepal,  defective  [invalid],  or  void,  in  ivhole  or  in  part,  shall  be  disapproved, 
modified,  or  set  aside,  in  accordance  v'ith  the  recommendation  of  the  Acting 
Judf/c  Advocate  (ieneral.  The  said  Acting  Judge  Advocate  General  will  for- 
ward all  records  in  wliich  action  is  complete,  together  with  his  review  thereof 
and  all  proceedings  thereon,  to  the  Judge  Advocate  General  of  the  Amiy  for 
permanent  file." 

Paragraph  IV,  General  Orders,  No.  84,  as  publishe<l  Is  radical  in  its  prcv 
visions  and  gives  to  the  Acting  Judge  Advocate  General  In  France  po\yers  not 
possessed  by  tlie  Judge  Advocate  (ieneral  of  the  Army.  General  Orders,  No.  84, 
came  to  the  attention  of  Gen.  Crowder  for  the  first  time  in  January,  1919. 

Notwithstanding  the  radical  changes  made  in  the  amended  draft,  the  latter 
was  duly  approved  by  the  executive  secretary  to  the  Chief  of  Staff.  If. 
therefore,  Paragraph  IV,  General  Orders,  No.  84,  was  issued  without  its  pro- 
visions being  fully  understood  and  concurred  in  by  the  Chief  of  Staff  and  the 
Secretarv  of  War,  responsibility  rests  not  with  Gen.  An.sell  but  with  the  office 
of  the  Chief  of  Staff. 

During  August,  1918,  Gen.  Crowder's  time  was  fully  occupied  by  his  duties 
as  Provost  Marshal  General,  and  he  gave  little  or  no  time  to  his  duties  as 
Judge  Advocate  General.  The  fact  remains  that,  at  the  time  the  order  was 
Issued,  Gen.  Crowder  was  Judge  Advocate  General  of  the  Army  and  should 
have  been  consulted  by  his  assistant,  (^en.  Ansell,  in  regard  to  a  change  of 
policy  so  radical  as  that  effected  by  General  Orders,  No.  84,  and  known  by 
Gen.  Ansell  to  be  contrary  to  the  declaretl  policy  of  the  Judge  Advocate  Gen- 
eral and  the  Secretary  of  War. 

(7)  Opposition  of  Uen.  Pershiny  to  Oenerat  Ordcrx,  Xo.  8.'/,  irar  Department, 
19 IS. — With  respect  to  the  statement  of  Gen.  Ansell  that  General  Orders,  No. 
84  are  now  *'  being  opposed  by  the  commanding  general  American  Expeditionary 
Forces,"  the  facts  are  as  follows  (Exhibit  69,  p.  6)  : 

In  a  letter  under  date  of  November  14.  1918,  to  Gen.  Pershing  (Exhibit 
104),  which  was  forwarded  through  The  Adjutant  General  to  the  Judge  Advo* 
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oate  General,  it  appears  that  Gen.  Bethel  opposed  the  principle  of  General 
Orders,  No.  84,  In  that  It  took  from  the  reviewing?  authority  the  finality  of 
decision  reposed  In  him  by  the  thirty-seventh  article  of  war.  Gen.  Bethel 
did  not  believe  that  the  Acting:  Judge  Advocate  General  had  any  authority  to 
decide  as  a  matter  of  law  what  shall  be  the  effect  of  comiK»teut  testimony,  or 
what  weight  is  to  be  Riven  it,  or  to  determine  what  competent  evidence  shall» 
and  what  shall  net,  be  deemed  sufficiently  convincing  to  support  a  conviction* 
Quoting  from  the  thirty -seventh  article  of  war  as  follows : 

"The  pro<*ee<lings  of  a  court-martial  shall  not  be  held  invalid,  nor  the  find- 
ings or  sentence  disapproved,  in  any  case  on  the  ground  of  Improper  admis- 
sion or  rejection  of  evidence  or  for  any  error  as  to  any  matter  of  pleading  or 
procedui-e  unless  in  the  opinion  of  the  reviewing  or  confirndng  authority, 
after  an  examination  of  the  entire  procee<lings  it  shall  appear  that  the  error 
complaine<I  of  has  inlurionsly  affected  the  substantial  rights  of  an  accust^d." 

Gen.  Bethel  stated  that  the  above  provision  of  law  was  so  clear  as  to  require 
no  comment;  that  the  reviewing  or  ccmfirming  authority  Is  the  officer  author: 
ized  to  approve  or  confirm  the  sentence;  and  that  decision  as  to  the  effc^ct  of 
the  improper  admission  of  evidence  rests  with  him,  and  can  not  be  made  by 
any  other  person. 

Gen.  Bethel's  letter  was  forwarded  by  the  Chief  of  Staff,  American  Expedi- 
tionary Forces  (acting  for  the  coumiander  in  chief),  to  tlie  War  Department,, 
by  indorsement,  as  follows: 

"The  remarks  of  the  Judge  Advocate,  American  Expeditionary  Forces,  in 
this  letter  are  concurred  in  and  decision  is  rt  quested." 

A  copy  of  Gen.  Bethel's  letter  was,  at  the  same  time,  transmitte<l  to  Gen. 
Kreger,  Acting  Judge  Advocate  General,  American  Exp<Hlitionary  Forces,  so 
that  he  might  submit  to  the  Judge  Advocate  General  his  views,  which  he  did 
in  a  letter  dated  November  16.  the  concluding  paragraph  of  which  was  as  fol- 
lows (Exhibit  105)  : 

"Gen.  Bethel's  connnunication,  in  effect,  calls  into  question  the  legal  validity 
of  General  Orders,  7.  War  Department,  1918,  as  amended  by  Section  IV, 
General  Orders,  84,  War  Department,  1918.  In  my  opinion  that  order  is  well 
founded  upon  section  1199.  Uevise<l  Statutes,  and  upon  the  ix^wer  of  the  Presi- 
dent, acting  through  the  Secretary  of  War,  to  order  a  sentence  to  l)e  executed 
only  in  mitigated  form,  or  to  forbid  its  execution  entirely.  However,  it  set  nis 
entirely  unneces.sary  for  me  to  discuss  the  validity  of  the  order  in  question. 
That,  no  doubt,  was  fully  considered  by  your  oflice  and  by  the  Secretary  of 
War  before  the  order  was  issued." 

There  was  no  further  opposition  from  either  Gen.  Pershing  or  Gen.  Bethel. 
Th<y  acquiesced*  in  the  action  of  the  War  Department.  In  this  connection  it 
should  be  stated,  however,  that  on  March  25,  1919,  Paragraph  IV,  GeF>eraI 
Orders,  No.  84,  was  amended  by  Paragraph  I,  General  Orders,  No.  41  (Exhibit 
106).  so  as  to  bring  it  within  the  law  as  interpreted  by  the  Secretary  of  War. 

8,  AUeffcd  relief  of  Gen,  Ansell  from  duty  in  connection  tcith  tJie  adminintra- 
tion  of  military  justice. — In  his  letter  of  February  17,  1919,  to  the  Hon.  .John  L. 
Burnett,  House  of  Representatives,  Gen.  Ansell  stated,  r(»ferring  to  his  memo- 
randum of  November  10.  1917,  to  the  Secretary  of  War  (Exhibit  00,  p.  3)  : 

"There.ipon  I  was  relieved  of  my  duties  in  connection  with  the  administration 
of  military  justice,  and  these  were  taken  over  by  the  Judge  Advocate  General  in 
person.  Consequently,  from  the  middle  of  November,  1917.  to  the  middle  of 
July,  1918,  I  was  not  charged  with  any  duty  or  resix)nsibility  in  connection 
with  the  administration  of  military  justice,  nor  was  I  consulted  eitluT  by 
tlie  Secretary  of  War  or  the  Judge  Advocate  General  upon  matters  affecting 
the  administration  of  military  justice." 

It  will  be  recalled  that,  in  his  letter  of  November  IS,  1917  (Exhibit  OH),  to  the 
Secretary  of  War,  Gen.  Crowder  stated  that  he  would  be  able  to  assume  his 
duties  as  active  head  of  the  Judge  Advocate  General's  Department,  and  thnt  he 
could  devote  to  those  duties  one-half  of  his  time.  (ien.  Crowder  found, 
however,  that,  due  to  the  increased  demand  for  men  under  the  draft,  his  duties 
as  Provost  Marshal  General  were  such  as  to  occupy  the  greater  part  of  his 
time,  and  that  he  w^as  not  able  to  devote  any  considerable  portion  thereof  to 
the  Office  of  the  Judge  Advocate  General.  In  his  testimony  Gen.  Crowder 
further  states  that  his  recollection  was  that  Gen.  Ansell  continued  with  undi- 
minished authority  in  handling  all  matters  arising  in  the  section  of  military 
justice,  and  determined  himself  what  cases  would  be  passed  up  to  the  Jmlge 
Advocate  General  as  needing  the  latter's  personal  attention.  He  recalled  no 
iostniction,  either  from  himself  or  the  Secretary  of  W^ar,  curtailing  the  au- 
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thorlty  or  initiation  which  Gen.  Ansell  had  prevlouslj'  exercised  as  senior  oflRcer 
in  the  otiioe. 

C<»i.  E.  G.  Davis.  Chief  of  tlie  Military  Justlee  Division,  testified  before  the 
Senati*  (Nmnnittef*  on  Military  AlTalrs  (p.  2(>4,  Henrinjrs  bt>fore  the  Committee 
on  Military  Affairs)  tliat  (;en.  Ansell's  statement  that  he  was  relieved  fwm 
H'sponsiliility  in  (riuuiection  witli  tlie  administration  of  niilitiiry  Justice  was  not 
correct ,  for  tin*  reason  tliat  all  cases  connect e<l  therewith  continued  to  pass 
tliroujrh  (len.  AnscU's  hands.  The  latter  signed  many  of  them  himself  as  Act- 
ing .Ind^e  Advo<-ate  (leneral  and  actually  exerci.sed  the  di8<Tetion  of  deciding 
what,  if  any.  cas^s  were  to  \nt  to  Gen.  Trowder  for  his  action.  Col.  Davis 
further  stated  that  Gen.  Ansell  exercised  tinal  authority  in  all  such  cases  from 
Noveniher  to  April.  cx<M»pt  where  he  dltl  not  wish  to  talce  the  n»siHinslbillty  of 
deterndninjr  a  particular  case  himself.  He  had  the  discretion  in  every  instance 
to  determine  wlietiicr  a  case  was  to  be  disiM)se<l  of  finally  by  himself  or  wliether 
it  should  fzn  to  Gen.  Crow<ler.  Col.  Davis,  testifying  before  the  Insi>ector 
General,  sahl : 

**  As  I  said  before,  every  court-martial  case  that  left  my  desk  for  hl;rlier 
actltHi  went  tn  (Jen.  Ansell.  *  •  ♦  The  only  exception  that  could  jwssibly 
exist  to  the  statements  I  have  made  is  this:  That  durlnj?  the  ]>eri4Hl  \vhen  we 
were  working  in  the  office  over  the  establishment  of  (ieneral  Onlers  No.  7  and 
formulatinjr  the  ruh'S  f(»r  carrying;  it  Into  effect  I  frc^iuently  consulted  dirwtly 
with  Gen.  (.'r(»wder,  and  frequently  placed  the  result  of  Investigations  I  had 
made  on  Gen.  Crowtler's  <lesk.  These  did  not  fn>  throuph  (ien.  Ansell*8  hands; 
for  the  reason  that  he  was  entirely  out  of  syni]mthy  with  wliat  we  were  trjlng 
to  do  jind  Gen.  Cn»wtler  had  dlre<-ted  us  to  make  the  investigation,  and  we  felt 
this  h:i(l  notliin;;  to  do  with  Gen.  Ansell's  position  in  the  offlce  and  we  did  not 
consult  Gvn!  Ansell  about  anything  we  ilid  in  c^mnection  witli  that  order.  In 
ir(»ttln.ir  it  established  or  the  rules  for  petting  It  Into  effect.  But  as  to  actual 
action  on  cases,  no  cas<^  went  to  Gen.  Crowder  that  did  not  first  puss  thnrnph 
<>en.  Ansell.  Then*  wen*  certain  cases  in  which  I  assumed  tlie  rlglit  to  art; 
for  instance,  when  I  found  that  a  court-martial  record  was  Incomplete:  that 
th(»  reeord  did  not  show  that  the  judjre  advocate  had  b<»en  sworn,  etc..  T  exe^ 
cistNl  tlie  anllioriiy  of  sending:  it  t«)  the  revlewinjr  anth(»rity  for  <romH*tion:  but 
all  matters  wliere  i-orrection  action  was  taken  or  where  clemency  was  rccMin- 
men(!<Ml,  or  where  an.NlljInp  of  that  larger  nature  was  involve<l,  tliose  matters 
passed  iliroii;.^!  (len.  Ansell  to  {\o\\.  Crowder,  acconling  to  ofllc(»  nienioranduni." 
(  Kxliil.ii  -Jd,  J).  11.) 

C.»l.  Davis  t'nnluT  stjiU'*^  (Kxliihil  LM),  p.  4>.  referrius:  to  (Jen.  Ansell's 
statement  that,  fmni  soinr  time  in  NovenilMT  initil  the  time  ho  left  for  I-'raaciN 
about  tl>e  middle  of  April,  lie  li:id  nothing  to  do  In  connection  with  the 
administralion  of  mililMry  Jnsiii'e  and  that  the  jU'oceiMllnjrs  did  not  <i>me 
over  l»i>i  drsk.  "  tlial  si:ii»  ni<  nt  i<  not  eorr»M't  *  *  *  As  a  matter  of  fnct, 
(Jen.  Ansell  was  Die  senior  assist  ant  in  tlie  oni<'e  r>f  tlie  .Tu<lj,'e  Atlvocate  <ion- 
ei'jil  hul,  III  tills  c-ap:i<-ity.  Im'  siirned  possil»]y  Tit)  to  ?.*>  per  cent  of  nil  i»niH»r8 
siuiiiMJ  ill  tlie  onir(\  and  sli^ne(l  as  A^tinir  .Iud;re  A<lvocate  (Jeneral.  even 
tliouL'li  (Jen.  Crowde?"  wa^  jireseiit  an<l  at   the  head  of  the  oftire." 

Ciil.  A.  K.  Clark,  .Iinlir«'  Advocait*  Geiierars  Department,  on  duty  at  tluit 
time  as  a<sisiaiii  to  <'oI.  Davis,  and  for  a  portion  of  tlie  time  during  tlu' 
al>^e!i<e  <d'  Col.  Davis,  Ailinir  Clilef  of  Military  .Tustbv  Division,  states 
(i-:xliihii    -Jt.  p.   S)  : 

"WlH-n  1  was  a<'tin;r  lusid  of  flie  section  f<a'  a  short  time  in  March.  T  fol- 
lowrd  tl;e  i)ra<'lM'e  nf  si^'niiiL'  iln'se  opinions,  returninjr  tla*  recortis  in  accord- 
ance Willi  tlu'  jiiiK'tice  thai  Cnl.  Davis  liad  established.  l'"veryrhins  was 
roufeil  n\er  (Jrii.  .Vnsell's  xU^sk  exrrpt  the  opinion  returning:  n^-ords  under 
<;.'inr:il  (nd«*r<.  Nt.  7.  KviMvilihiu  iliai  \\»ni  up  to  hl'^her  authoriiy.  to  Tlw 
A<l.iiii:iiit  <;i'i!riMl.  the  CMrt'  oi"  siJitV.  ilic  rrrsideni.  or  the  Secretary  of  Wnr. 
wa^  rmit   d   ilif«uiLrh   Idni  and  n\t'r  lii>:  dc^'v." 

Ma.j.  Willl.im  H.  Kdih.  rhjef  rlerk  in  the  .liidire  Advocate  General's  Office 
nut  11  Sc|fiiiiilM'i-,  1!H^.  in  his  ti'<timnny  to  iIm»  Inspector  (Jenenil  confirms  the 
statciiH'iit  iliat.  durin-^r  th<*  period  Novenil»er,  1017.  to  Ai»ril,  1J»1S  papt'rs 
int4'iMle<l  fi»r  the  a«Mj(ni  of  hludier  antliority  pa>!sed  over  (Jen.  Ansell's  desk. 
(F.Nlnhit    -Jo.) 

(Ml  April  in.  liMs.  a  niemorandnm.  snbjei-i  "Odire  Orjranization."  was  isfsuj^l 
hy  the  Jiid!:»*  .\d\rMate  (Jeneral's  oth' e.  After  preserlhlnj;  the  dutU^s  (»f  the 
various  divi^^lons,  tliere  appears  the  following'  (l^^xhlbit  107)  : 

'•rp'Mi  rereipi  «)r  i)apers  in  the  Ciiief  Ch'rk's  <»fnce  they  an*  stamped,  num- 
bered, precedents  attached  and  char^rtMl   to  the  othci^r  handling  them.     When 
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coinpletwl  they  are  returned  to  the  chief  clerk,  where  the  charge  against  the 
officer  is  removed,  thus  showing  the  time  the  officer  had  them;  tlieii  they  are 
passed  to  Col.  Mayes,  to  Gen.  Ansell,  and  to  Gen.  Crowder.  After  approval 
they  are  sent  out  either  by  mail  or  in  Jackets  by  messenger." 

In  the  testimony  of  MaJ.  Keith,  former  chief  clerk,  and  Mr.  J.  S.  Lyon, 
clerk  in  charge  of  the  court-martial  section  of  the  Judge  Advocate  General's 
Office,  it  appears  that  this  memorandum  represented  not  new  rules  of  pro- 
cedure for  the  office  but  rather  a  confirmation  of  the  established  rules. 
(Exhibits  23  and  29.) 

Ct»l.  J.  J.  Mayes,  wlio  was  Gen.  Ansell's  assistant  up  to  the  time  the  latter 
departed  for  France  in  April,  1918,  and  who  succeeded  Gen.  Ansell  as  senior 
assistant  in  the  office,  testified  (Exhibit  30)  that  all  cases  arising  under 
General  Orders  No.  7,  with  some  exceptions,  there  being  some  that  were 
jHHit  throuj^h  Gen.  Ansell's  and  Col.  Mayt^s's  desks,  were  acted  upon  by  the 
Disciplinary  Division.  He  stated  that  all  cases  requiring  the  action  of  the 
President  were  passed  over  tlieir  desks,  although  there  may  have  been  some 
exceptions  to  that  rule.  When  Col.  Mayes  became  senior  assistant  he  gav« 
instructions  thjit  all  matters  (including  those  arising  under  (iieneral  Orders 
No.  7)  pertaining  to  the  Disciplinary  Division  should  pass  over  his  desk. 
When  asked  if  there  was  any  reason  to  believe  that  the  same  result  could 
not  have  been  accomplished  if  Gen.  Ansell  had  so  desired,  he  replied,  *'No, 
I  don't  know  of  any  reason.  In  fact,  I  don't  know  how  the  other  system 
grew  up.  I  felt  that  if  I  w^ould  be  charged  with  the  responsibility  of  the 
office  I  should  know  what  went  out  of  it,  therefore,  I  permitted  nothing  to  go 
out  expressing  the  opinion  of  the  office  except  over  my  signature,  or  in  im- 
portant cases  Gen.  Crowder's  signature."  He  stated  that  Gen.  Crowder  had 
mnde  no  objection  to  the  instructions  that  he  had  issued,  and,  moreover. 
Gen.  Crowder  was  at  the  time  occupied  at  the  Provost  Marshal  General's 
Office  so  that  he  did  not  have  very  much  time  to  be  at  the  Judge  Advocate 
General's  Office. 

The  Judge  Advocate  (reneral  furnished  the  Insi)ector  General  a  list  of  mem- 
oranda prepared  In  that  office,  containing  reviews  of  court-martial  cases  during 
the  period  November  17,  1917,  to  April  10,  1918,  giving  in  each  instance  the 
name  of  the  officer  preparing  tlie  memorandum  and  that  of  the  officer  appro v- 
inj;  the  same.  (Exhibit  108.)  Many  signed  by  Gen.  Ansell  as  Acting  Judge 
Ailvwate  Oeuerj»l  contain  recommendations  to  the  Secretary  of  War  or  to  The 
Adjutant  General  relative  to  mitigation,  remission,  approval  and  disapproval  of 
Kentenc-es  and  declaring  null  and  void  proceedings.  Fifty-three  memoranda  con- 
Inin  the  signature  of  GJen.  Crowder  during  the  period  stated  as  against  130 
iHjiring  the  .signature  of  Gen.  Ansell.  In  addition  to  the  papers  above  re- 
ft ir»^l  to,  voluminous  correspondence  from  the  flies  of  the  Judge  Advocate  Gen- 
eral's Offic^e  was  furnished  this  office.  These  papers  include  memoranda  on 
court-martial  cases,  letters  and  indorsements,  all  relating  to  the  administra- 
ti<»n  of  military  justice.  Forty  per  cent  show  the  signature  of  Gen.  Crowder, 
3-')  per  cent  that  of  Gen.  Ansell,  and  25  per  cent  of  various  other  officers  in 
the  department. 

When,  in  July,  1918,  Gen.  Ansell  returned  from  his  trip  abroad,  he  auto- 
matiesiUy  reverted  to  his  former  duties  as  senior  assistant,  and  witliout  orders 
of  any  kind  proceeded  to  reorganize  the  office,  created  boards  of  review  (Ex- 
liil)it  109)  and  ordere<l  them  **to  break  away  from  the  oflice  interpretation"  of 
<ieneral  Orders,  No,  7.  He  proceeileil  to  perform  those  very  duties  from  which, 
(lurini:  the  perio<l  NovemU^r  to  April,  according  to  his  statement  lie  was  relieved. 
(Exhibit  70.) 

From  the  rec-ords  and  from  all  ol>tainable  evidence,  it  appears  tlujt  Gen. 
Anwll's  statement  that,  from  November,  1917,  to  April,  lOlS,  he  had  nothing  to 
(lo  with  the  administration  of  military  justice  and  that  the  pr(»ceedings  did  not 
<onie  over  his  desk,  is  not  in  accord  with  the  facts.  On  the  contrary,  it  appears 
that  his  initiative  and  authority  as  senior  assistant  remained  undisturbed  and 
that  he  was  in  no  degree  hampered  in  any  changes  which,  within  the  law,  he 
desired  to  make. 

D.  F(mr  (MHch  arhing  in  France  ir herein  nenteneeH  of  death  were  imposed. — 
In  his  letter  to  Uepresentntive  Burnett,  dated  February  17,  1919,  Gon.  Ansell, 
In  conclusion  and  more  particularly  l3y  way  of  n»ply  to  Reprc^sentative  Burnett's 
statement,  "  Why  did  he  (Gen.  Ansell)  not  appeal  to  Gen.  Crowder?  Why  did  he 
not  appeal  to  the  President  to  vindicate  him?  Why  did  he  go  on  here  until  he 
was  called  before  a  committee  of  the  Senate  to  do  it?  "  stated  (Exhibit  69,  p.  C)  : 
"You  seem  to  think  that  under  thes<^  circumstances   I   should  have  gone 

^rwtly  to  the  President.     Upon  a  little  reflection  you  will  appreciate,  I  am 
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sure,  the  impossibility  of  sucli  course.  I  tliink,  however,  that,  resting  under 
the  charge  wliich  you  have  made  against  me,  I  am  justitied  in  saying  tliis, 
that  on  one  occasion  I  well  remeni!)er — and  doubtless  there  are  otliers — whpn 
four  sentences  of  death  were  pending  in  the  department  for  (*onllrniation,  and 
when  this  office  had  recommended  execution,  I  went  to  the  head  of  the  offiit 
and  orally  presented  to  him  my  views  in  opposition.  I  then  tiled  with  liim  a 
memorandum  in  which  I  did  my  best  to  show  what  seemed  to  me  to  be  obvious 
that  these  men  had  be<*n  most  unfairly  tried,  had  not  been  tried  at  all,  and 
ought  not  to  die  or  suffer  any  other  punishment  upcm  such  records.  Discover- 
ing that  these*  memoranda  had  not  been  presented  to  the  Se<Tetarj'  of  Wrir. 
and  feeling  justitied  by  the  fact  that  I  had  no  other  forum  in  this  department, 
I  gave  a  copy  of  the  memorandum  to  a  distinguished  member  of  the  Judiciary 
Committee  of  the  Houst»,  and  was  told  by  him  that  he  could  present  the  cast*> 
to  the  President  himself. 

*' I  was  compelled  to  do  this — an  act  inconsistent  with  strict  military  pro- 
priety— by  the  dictates  of  my  own  conscience,  by  my  desire  to  serve  just1«^, 
and  by  my  sense  of  duty  to  ►my  God  and  those  unprotected  men  that  their 
lives  might  be  spared." 

These  cases  have  been  frequently  referred  to  in  the  public  press.  The  facts 
as  shown  by  the  official  records  and  the  testimony  follow : 

On  or  nbout  February  27.  1918,  records  were  received  in  the  office  of  the 
Judge  Advocate  General  in  cases  Nos.  110751-2-3-4,  tried  in  France,  in  which 
the  death  penalty  was  imposed.  Two  men  were  trieil  for  sleeping  on  iK*st 
and  two  for  dis(»bedience  (»f  order**.  Tpon  receipt  of  tliese  records,  they  were 
reviewed  by  ^laj.  Rand,  of  the  Division  of  Military  Justice.  He  wrote  a  re- 
view on  each  case,  stating  that  the  procetnlings  were  regular,  the  verdict  sus- 
tained by  the  evidence,  and  recommending  that  the  sentences  be  carrie<l  into 
effect.  The  records,  with  the  reviews,  then  went  to  the  desk  of  Col.  Davis, 
chief  of  the  Division  of  Military  Justice,  and  from  his  deslc  to  the  oftice  of 
Gen,  Ansell  and  his  assistant,  Col.  Slaves.  The  exact  date  the  reviews  reailu^l 
Gen.  Ansell's  office  Is  not  known.  In  forwarding  the  records  of  trial.  Gen. 
Pershing,  in  a  letter  to  the  Judge  Advocate  General,  urgeil  the  execution  of 
the  sentences  as  absolutely  neces««ary  for  the  safety  and  success  of  the  Array 
in  France.  (Exhibit  114.)  MaJ.  Rand  incorporated  in  but  one  of  the  reviews 
the  text  of  Gen.  Pershing's  letter.  In  the  other  three  this  letter  was  simply 
referred  to.  The  reviews  were  returned  from  the  office  of  Gen.  Ansell,  throu^b 
Col.  Davis,  to  Maj.  Rand,  with  the  suggestion  that  Gen.  Pershing's  ^e<^>ra- 
mondation  be  Incorporated  in  all  four.  They  were  accordingly  rewritten  anil 
returned,  through  Col.  Davis,  to  Gen.  Ansell's  office.  Col.  Mayes  approved 
the  reviews,  concurring  in  the  recommendation  that  the  death  penalt>*  be  exe> 
cuted  in  each  case,  and  the  papers  for  the  first  time  reached  the  Judcre  A<lvo- 
cate  General  without  either  oral  or  written  dissent  from  anyone.  The  usual 
rule  of  the  office,  as  testified  to  by  Col.  Davis,  was  that  any  pai)er  that 
passed  (Jen.  Ansell  and  reached  Gen.  Crowder's  desk  had  met  with  Geu, 
Ansell's  approval,  unless  the  opposing  view  was  Indicated  In  a  memorandum 
or  verbally  communicatcHl.  Whether,  up  to  this  time.  Gen.  Ansell  had  seen  the 
papers  is  not  known. 

Gen.  Crowder,  not  being  satisfied  with  the  review  by  Maj.  Rand,  called  upon 
Col.  Clark  for  an  Independent  examination  of  all  four  cases  and  the  preparation 
of  a  review  of  each  of  them.  Indicating  also  the  necessity  for  a  study  of  other 
similar  cases  from  the  American  Expeditionary  Forces. 

On  March  20  there  was  prepared  in  the  Office  of  the  Judge  Advocate  General  a 
four-page  memorandum  sunmiarizlng  for  the  Secretary  of  War  the  very  numer- 
ous letters  and  petitions  whicli  had  been  received  urging  clemency.  (Exhibit 
115.) 

The  next  step  was  the  submission  by  Col.  Clark  of  his  reviews.  Two  bear 
date  of  March  29  (Exhibits  110  and  117)  and  two  of  April  4  (Exhibits  11.^  and 
119).  Gen.  Ansell  was  not  In  Washington  when  these  reviews  were  .submitted  to 
Gen.  Crowder.  lie  was  absent  from  the  office  from  on  or  about  April  1  until  on 
or  about  April  6.  (Exhibit  133.)  Col.  Clark's  reviews  stated  the  facts  of  each 
case  much  more  In  detail  than  anything  that  had  been  submitted  before.  They 
were  without  formal  rec*onmiendation,  and  on  April  5  were  submitted  by  Oea 
Crowder  to  the  Chief  of  Staff,  accompanied  by  a  memorandum  of  that  date, 
which  reads  in  part  as  follows : 

"  You  will  notice  that  I  have  not  finished  the  reviews  by  embodying  definite 
recommendation . 
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"It  woald  be  unforttmate,  indeed,  if  the  War  Department  did  not  have  one 
mind  about  tliese  coses.  There  is  no  question  that  the  records  are  legally  suffi- 
cient to  sustain  the  findings  and  sentence.  There  is  a  very  large  question  in  my 
mind  as  to  whether  clemency  should  be  extended." 

The  memorandum  concluded  with  the  request  for  an  Interview.  Oen.  Crowder, 
immediately  upon  his  return  to  the  office  of  tlie  Judge  Advocate  General,  asked 
CoL  Clarke  to  **  search  the  records  of  The  Adjutant  General's  Office  and  ascertain 
some  facts  outside  the  records  which  might  weigh  in  the  final  disposition  ot  the 
case.**  As  the  result  of  the  work  so  undertaken.  Col.  Clark,  on  April  10,  sub- 
mitted another  memorandum  (Exhibit  121),  which  was  the  first  formal  and 
definite  statement  of  reasoned  and  forceful  opposition  to  the  imposition  of  a 
death  penalty  made  by  any  of  Gen.  Crowder's  subordinates.  The  circumstances 
of  the  four  cases  were  again  referred  to.  The  youth  of  all  the  accused  was 
emphasized,  and  several  other  cases,  more  or  less  parallel  both  as  to  time  and 
nature,  were  cited  to  show  that  not  only  other  courts  but  the  same  court  had 
either  actjuitted  or,  upon  conviction,  had  Imposed  much  lighter  sentences.  For 
example,  it  was  stated  that  the  same  court  acquitted  two  other  soldiers  of  the 
same  regiment  who  were  tried  within  a  few  days  of  those  under  consideration, 
and  for  the  same  offense,  viz,  sleeping  on  post.  In  these  acquittals  the  evidence 
came  in  part  from  the  same  witnesses  whose  testimony  convicted  two  of  the  men 
condemned  to  death. 

On  or  about  April  10,  the  date  of  Cx)l.  Clarke's  memorandum.  Gen.  Crowder 
expressed  to  Gen.  AnseLl  his  anxiety  with  respect  to  these  four  cases  and 
mjoested  that  he,  after  a  thorough  study,  submit  his  views.  The  evidence  is 
conclusive  that  prior  to  this  date  no  word  in  opposition  to  the  execution  (•f  the 
sentences  of  death  In  these  cases,  either  verbal  or  written,  was  voiced  by  Gen. 
Ansell. 

Gen.  Ansell's  views  were  evidently  first  expressed  orally  to  (ien.  Crowder 
shortly  l)efore  April  15.  Of  this  there  csin  be  no  doubt,  for  on  that  date  Gen. 
An.sell  submitted  a  written  memorandum  based  on  **  reading  these  records," 
referring  to  an  oral  statement  of  his  reasons  '*  the  other  day  "  and  stating  that 
those  reasons  were  produced  In  writing  **  at  the  request  of  (ieu.  Crowder." 
(Exhibit  122.)  He  then  proeec*ded  to.  consider  the  cases  briefly  and  strongly 
opposed  confirmation.  On  April  10,  the  day  after  the  receipt  of  Gen.  Ansell's 
memorandum,  for  which  apparently  he  was  waiting.  Gen.  C'rowder  submitted 
another  and  final  memorandum  to  the  Chief  of  Staff,  (t^xhlblt  123.)  He  set 
forth  therein  the  data'  gatliered  by  Col.  Clark  concerning  the  four  cases  in 
hand  and  the  otlier  similar  cases  already  referred  to,  and  restated  the  sub- 
stance of  the  arguments  advanced  by  Col.  Clark  and  Gen.  Ansell  against  the 
«*xecutlon  of  the  sentences.  He  called  attention  to  the  fact  that  not  one  of 
the  accused  made  any  fight  for  his  life,  and  said :  "  I  regret  exceefiingly  that 
in  each  case  the  accused  was  allowed  to  make  a  plea  of  guilty.  As  counsel 
I  should  have  stnmgly  advised  that  they  plead  not  guilty  and  reciuired  the 
Ooverument  to  maintain  its  case  at  every  point."  He  closed  this  memorandum 
by  referring  to  Gen.  Pershing's  urgent  request  for  a  confirmation  of  the  sen- 
tences and  called  attention  to  the  propriety  of  bearing  in  mind  "  the  fact  that 
Gen.  Pershing  was  not  functioning  as  a  reviewing  officer  with  any  official 
relation  to  the  prosecution  but  as  commanding  general,  anxious  to  maintain 
the  discipline  of  his  command." 

On  the  next  day,  April  17.  the  Chief  of  Staff  submitted  the  record  thus 
made  to  the  Secretary  of  War,  recommending  the  confirmation  and  execution 
of  the  sentences.  (Exhibit  124.)  On  May  1  the  Secretary  of  War  submitted 
the  whole  matter  to  the  President,  with  a  lengthy  letter  (Exhibit  125)  strongly 
recommending  the  pardon  of  the  two  soldiers  convicted  of  sleeping  on  post 
and  the  remission  to  confinement  for  three  years  of  the  sentences  of  the  two 
convicted  of  disol)eying  orders.  The  relationship  of  this  final  act  of  the 
Secretary  of  War  to  the  preceding  action  in  the  office  of  the  Judge  Advocate 
Oenernl,  and  as  an  effect  thereof.  Is  clear  from  the  documents  themselves. 
The  Secretary  of  War  pointed  out  that  the  Judge  Advocate  General  had  1  United 
his  concurrence  "  to  the  technical  correctness  of  the  proceedings,"  and  that,  in 
a  suhsequent  memorandum,  he  had  called  the  attention  of  the  Chief  of  Staff 
to  the  other  cases  already  referred  to.  The  final  memorandum  of  the  Juage 
Advocate  General  of  April  16  (Exhibit  123)  is  quoted  and  reijentedly  referred 
to,  and  whpt  was  suggested  by  that  officer  is  by  the  Secretary  of  War  argueu 
to  the  President  as  conclusive  against  both  the  justice  and  expetllency  of  con- 
terming  the  sentences. 
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On  May  4  the  President  expressed  in  writing  (Exliibit  126)  his  entire  agree 
mont  with  tlie  Secretary  of  War,  and  made  mention  of  the  latter's  "  very  luU 
and  convincing  letter/'  and  pardoned,  unconditionally,  the  two  soldiers  coq- 
victed  of  slceiiing  on  post  (Exhibits  127  und  128)  and  commuted  the  sentences 
of  the  two  convicteti  of  disobedience  of  orders  to  conlinement  for  three  years. 
(Exhibits  129  and  130.) 

In  Col.  Davis's  testimony  before  the  Inspector  General  he  made  the  folloulng 
positive  and  unequivocal  statement  (Exhibit  20,  p.  16)  : 

**  The  next  time  I  had  any  conversation  with  either  of  them  about  this 
matter  was  along  about  the  10th  of  April,  1918.  I  was  in  Gen.  AnselFs  room 
for  some  oth<»r  iiurpose  and  he  came  out  of  Gen.  Crowder's  room  and  sat  down 
at  his  desk  and  said  to  me,  in  words  about  as  follows:  *  What  in  the  hell  is 
the  matter  with  Gen.  Crowder  about  those  death  cases?'  I  explained  to  him 
that  he  had  Col.  Clark  at  work  reviewing  these  cases,  and  he  seemed  very 
anxious  to  be  sure  of  his  ground  before  making  definite  recommendations,  and 
that  Col.  C'lark  had  come  to  the  conclusion  that  the  sentences  ought  not  to  be 
executetl.  To  this  (i«Mi.  Ansell  replied  that  he  did  not  agree  with  Col.  Clark; 
that  he  thouglit  the  sentences  ought  to  be  executed,  and  he  further  stated 
that  Gen.  Crowder  had  directed  him  to  make  a  review  of  the  cases  himselL 
Those  two  events  stand  very  clear  in  my  mind,  and  there  is  no  possible  con- 
fusion between  them." 

('ol.  Clark,  the  officer  who  first  stated  the  conviction  that  the  death  sen- 
tences should  not  be  carried  into  eflfe<'t,  and  who,  by  direction  of  Gen.  Crowder, 
expressed  his  views  in  the  form  of  a  memorandum,  testified  In  part  as  follows 
(Exhibit  24,  pp.  7  and  8)  : 

"I  had  taikwl  with  Col.  Mayes  and  Gen.  Ansell  and  had  taken  occasion, 
although  the  oases  were  not  then  in  my  hands  for  review,  to  express  the  settled 
conviction  that  it  would  be  a  great  mistake  and  an  injustice  to  carry  these 
sentences  into  effect.  At  that  time  these  officers  did  not  agree  with  me  but 
were  of  the  opinion  that  the  views  of  Gen.  Pershing  with  respect  to  the  pri>- 
priety  and  the  expediency  of  carrying  these  sentences  into  effect  should  be 
followed.  While  these  cases  were  under  consideration  in  the  office,  and  before 
the  records  came  to  me  from  Gen.  Crowder  for  review,  as  I  have  just  stated, 
I  discussed  them  with  Gen.  Ansell  and  other  officers  on  more  than  one  occasion, 
and  Gen.  Ansell  had  stated  to  me,  during  those  discussions,  that  he  thought 
the  sentences  should  be  carried  into  eflfect.     *     *     *     , 

"  Some  time  after  the  I'ecords  in  the  death  cases  from  France  came  to  me 
from  Gen.  CYowder  for  further  study,  Col.  Davis  informed  me  of  a  conver- 
sation which  he  had  just  had ;  I  mean  by  that  a  conversation  he  had  shortly 
before  he  spoke  to  me  about  it.  Col.  Davis  state<l  in  substanc-e  that  Gen. 
Ansell  had  used  some  profanely  forcible  langimge  in  connection  with  these 
cases.  I  would  not  undertake  to  give  the  language  of  the  conversation  but 
my  recollection  of  its  eflfect  or  substance  is  that  he  objected  to  or  resented 
the  fact  that  the  sentences  were  not  being  promptly  carried  into  elTect  in  ac- 
cordance with  the  rec(minien<lations  contained  In  Maj.  Rand's  reviews,  instead 
of  which  they  had  been  returned  to  me  for  further  study  and  report  by 
Gen.  Crowder." 

In  this  connection  Col.  Mayes  states  (Exhibit  30,  p.  5)  : 

"(Ten.  Ansell  was  not  there  when  tlu»se  reviews  came  in  and  I  passefl  those 
reconls  to  Gen.  Crowder  concurring  in  the  reviews.  The  i-evlews,  I  think, 
recommended  the  execution  of  the  death  i^nalty.  I  <*oncurred  in  that  view. 
Then,  when  G(Mi.  Ansell  came  back.  (ien.  C'rowder  asked  him  to  review  it 
Gen.  Ansell  road  the  reviews  and  did  not  concur.  •  *  ♦  Gen.  Ansell  and 
I  were  in  the  same  otlice  and  when  these  cases  were  turned  over  to  him  to 
read,  he  iniincMliately  took  the  view  that  he  afterwards  malntn!ne<l.  I  do  not 
believe  that  tbere  was  any  change  in  his  views.  That  idea  may  have  grown 
up  from  the  fact  that  they  were  sent  to  (ien.  Crowder  by  me,  concurring  In 
the  imposition  of  those  death  sentences,  Ansell  and  I  differed  on  those  cases 
and  I  am  sure  that  Ansell  was  not  here  when  they  were  passed  to  Gen. 
Crowder.  ♦  ♦  ♦  i  have  held  to  the  view  that  where  a  soldier  was  found 
sleeping  on  sentry  duty  in  the  front  line  he  should  receive  the  most  severe 
penalty  authorized  for  that  offense,  which  is  death  unless  there  was  some  very 
mitigating  explanation  of  his  conduct.  I  have  held  to  this  view  because  a 
sentinel  in  such  jmsltion  holds  the  lives  of  his  comrades  in  his  hands.  Having 
8tate<l  my  opinions  I  will  say  that  I  do  not  remember  of  Gen.  Ansell  ever 
disagreeing  from  that  view.  His  disagreement  on  the  four  cases  from  France 
was  upon  the  sufficiency  of  those  cases  and  not  upon  the  principle.     I  can  not 
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say  that  Gen.  Ansell  ever  said  anything  to  me  about  tliis,  but  it  Is'very  probable, 
in  fact  extremely  probable,  that  we  have  discussed  the  abstract  proposition 
as  I  have  outlined  above.*' 

"Q.  Was  Gen.  Ansell  in  the  habit  of  expressing  his  views  on  subjects  gen- 
erally, freely,  and  forcibly? — ^A.  He  was." 

Mr.  Elarle  L.  Brown,  Gen.  Anseli's  stenographer,  testified  as  follows  (Exhibit 
31): 

"  You  ask  me  if  I  can  recall  any  discussion  on  the  four  death  cases  In  France. 
I  can't  recall  any  definite  discussion.  I  do  think,  though,  that  when  those  cases 
were  first  dlscassed  that  Gen.  Ansell,  before  reviewing  the  cases  at  all,  had 
willy  expressed  himself  that  the  conviction  ought  to  be  sustained,  but  I  know 
that  after  he  reviewed  the  cases  and  found  the  circumstances  of  them,  or 
rath»*r  when  the  circumstances  showed  tho.^e  men  had,  as  I  recall  it,  been  ex- 
p««sed  to  so  much  fatigue  and  long  duty,  that  on  that  ground  his  opinion  was 
altered.    T  can't  say  anything  definite,  but  that  Is  my  impression." 

The  question  as  to  whether  or  not,  prior  to  April  10,  1918,  Gen.  Ansell  enter- 
tuiiifd.  and  on  that  date  afllrmatlvely  expressed,  the  views  that  the  death 
lj*»njilty  in  these  specific  cases  should  be  executed  Is  not  definitely  determined 
by  the  evidence. 

The  question  of  veracity  ralsetl  by  the  confilctlng  testimony  Is,  In  my  belief, 
apparent  nither  than  real.  Considering  the  length  of  time  which  has  elapsed, 
the  fallibility  of  memory,  and  considering  the  circumstances  as  a  whole.  It 
appears  reasonable  and  Is  believed  that,  prior  to  April  10,  no  special  attention 
had  h«*en  given  to  these  ca»*s  by  Gen.  Ansell.  On  general  principles  he  enter- 
tained the  views  that  any  man  found  asleep  on  sentry  duty  in  the  presence  of 
an  active  enemy  should  be  executed.  He  doubtless  expressed  those  views,  and 
they  were  interpreted  as  referring  to  these  specific  cases. 

So  far  as  revealed  by  the  evidence.  Gen.  Ansell  made  no  attempt  to  interview 
the  Ohief  of  Staff  or  the  Secretary  of  War  or  the  President  in  regard  to  the.se 
«is»s.  Careful  search  and  Inquiry  have  failed  to  discover  evidence  that  his 
memorandum  was  brought  to  the  attention  of  the  President  or  the  Secretary 
«»f  War  by  a  Member  of  Congress.  The  above  facts,  stripped  of  all  elements 
fit  uncertainty,  lead  to  the  conviction  that  Gen.  Ansell's  statements,  as  to  his 
attitude  and  activities  in  connection  with  the  cases  above  considered,  are  mis- 
leadinjr  and  widely  variant  from  the  facts. 

10.  Report  of  (Jen,  Anxell  on  his  trip  ab:ma<f. — In  his  letter  of  February 
17, 1919,  to  RepreFentative  Burnett,  Gen.  Ansell  says  (Exhibit  (59,  ]).  T))  : 

"Returning  from  t^urope  In  the  middle  of  July,  whither  T  had  gone  the  April 
l»efore  for  the  purpose*  of  studying  the  military  admlidstration  of  (inr  allies, 
I  filed  with  the  Judge  Advocate  General  a  report  which  among  other  things, 
treatwl  espe<»ially  of  tlie  administration  of  military  justice  in  France,  Italy, 
im\  England,  and  which  indicated  those  elements  of  their  .systems  which  I  be- 
lievrtl  to  be  l>etter  than  our  own,  and  suggestefl  our  own  weaknesses.  This  re- 
IKirt  never  reached  the  Secretary  of  War." 

On  .^pril  17,  1918.  Gen.  Ansell  was  dlre<'ted  to  prm*eed  not  later  tlinn  .\prll 
'^)  to  Fninee  and  such  other  countries  in  Europe  ns  might  be  nec(»ssary  for  the 
imnH>s<»  of  observing  the  princii)les  and  practices  of  the  wnr  laws  and  adminis- 
tration of  the  allied  countries,  in  accordance  with  directions  previously  given 
the  Judge  Advwfate  General.  He  was  dire<'ted  to  report  his  observations  in 
WTlting  to  the  Judge  Advo<'ate  General  of  the  Army.     (Exhibits  134  ami  134A.> 

(^en.  Ansell  proceeded  to  Europe,  in  compliance  with  said  cirders,  atul  his 
^iKirt,  prepare<l  at  sea,  bears  date  of  July  8,  1918.  (Exhibit  13r».)  He  visited 
the  armies  in  the  field  and  the  capitals  of  France.  Italy,  and  England.  That 
Ills  studies  were  assiduous  and  thorough-going  is  apparent  from  his  report.  He 
<»btained  his  data  first  hand.  To  a  large  extent  they  were  drawn  direct  from 
file  war  ofl5ces  of  the  Allies.  The  report  is  without  rec(»mmen<lations  as  such. 
[t  rovers  war  administration  generally,  with  particular  attention  to  military 
jiij^tice.  The  French  .systems  are  gone  into  in  considerable  detail.  Th<»se  of 
the  British  are  dealt  with  to  a  lesser  degree.  The  consideraton  of  the  Italian 
niethi»d.H  is  limited  to  tho.se  of  the  "  Bureau  of  Military  Justice." 

In  dealing  with  our  problems  in  Fnince,  Gen.  Ansell  points  out  tlie  <lifliculty 
of  maintaining  on  French  soil  and  amid  French  people  an  army  of  upward  of 
i'  million  Americans  under  American  Government.  He  deals  at  length  with  the 
application  to  them,  in  many  of  their  activities,  of  the  French  civil  law.  By 
way  of  illnet ration,  he  cites  the  levying  of  a  tax  by  certain  municipalities  upon 
tlie  f(HH\  taken  into  them  for  the  use  of  Ameri<*an  soldiers. 

The  most  Important  feature  of  his  report,  so  far  as  it  concerns  France,  is 
Its  explanation  of  the  very  broad  theory  there  applie<l  of  the  legal  liability  of 
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the  Government  to  its  citizens.  The  French  tlieory  is  much  more  iiberal  than 
ours.  In  France,  according  to  Gen.  Ansell.  there  is  practically  no  limit  to  tht- 
extent  to  which  the  Government  must  answer  to  a  citizen  for  loss  suBtaineil  hy 
him  from  Government  activities. 

He  then  raises  the  query  as  to  whether  the  liability  of  the  UnitcMl  St;it«»> 
to  Frendi  citizens,  growing  out  of  the  presence  of  our  Arno*.  is  to  he  determiiu?*! 
under  Frencli  or  American  law,  and  urj?es  that  steps  be  taken  to  jrather  and  rt^- 
onl  the  facts  (ctmtemporaneously  with  their  occurrence),  with  n  view  tc 
forehanded  preparation  against  unjust  claims,  and  excessive  damages  for  ju^t 
cues. 

The  foregoing  indicates,  sufficiently  for  present  purposes,  the  nature  ao<l 
c<miprehensive  character  of  the  rei>ort.  Notwltlistand4ng  that  it  Is  the  result  ol 
three  months'  effort  of  a  general  offi<-er,  it  has,  thus  far,  served  no  useful  pur- 
pose. At  least,  it  does  not  api^ear  that  it  has  ever  re<!eive<l  the  studious  atten- 
tion, or  any  particular  attention,  of  higher  authority. 

So  far  as  the  records  Indicate,  the  history  of  the  report  is  as  follows: 

It  was  submitted  to  Gen.  Crowder.  according  to  Gen.  Ansell,  In  July,  1^1^ 
Gen.  Crowder's  testimony  concerning  it  is  as  follows  (Exhibit  10,  p.  11 )  : 

"  Q.  Gen.  Ansell  states,  referring  to  the  report  which  he  made  upon  his  iv- 
tum  from  Europe,  *Thl8  report  never  reached  the  Secretary  of  War.' — A.  That 
statement,  as  I  recollect,  first  came  to  my  knowledge  reading  the  Coiigressional 
Record  of  recent  date,  and  I  think  in  a  letter  addresseil  by  Gen.  Ansell  to  Mr, 
Burnett.    I  came  to  the  office  and  asked  for  the  rei)ort,  as  I  did  not  remember 
to  have  ever  seen  it.    It  is  true  that,  upon  his  return.  Gen.  Ansell  came  to  nij 
office  and  submitted  a  document  which  contained  a  number  of  observathmr 
which  he  had  made,  explaining  that  It  was  more  or  less  a  personal  dtx^roen 
which  he  thought  I  would  be  Interested  In.     I  read  It  over  and  it  is  the  om 
that  has  been  used  a  lot  in  public  addresses,  but  he  never  brought  in  his  otficia 
report  and  I  did  not  see  any  official  report  until  I  instituted  this  search  aftc; 
noticing  tlie  Congressional  Record.     I  called  upon  the  executive  officer  to  ge 
Die  the  report.    He  brought  a  carbon  copy.    I  asked  him  where  was  the  original 
He  Fald  he  did  not  find  It  on  file.    Later  he  came  to  me  with  the  orijrinal  an< 
said  it  was  on  Gen.  Ansell's  desk.     It  was  addressed  to  me,  as  I  remember 
not  to  the  Secretary  of  War.    I  do  not  remember  to  have  ever  seen  that  rep«»r» 
and  know  he  never  personally  subndtteil  It  as  he  did  the  informal  report.    Ir 
is  true  that  up  to  that  time  It  had  never  been  forwarded  to  the  Secretary  ei 
War." 

The  original  report  bears  no  date  of  receipt  to  indicate  that  it  ever  reache( 
the  files  of  the  Judge  Advocate  General's  Office.  The  carbon  copy  has  the  foi 
lowing  notation:  •*J.  A.  G.  O.  Jan.  8,  1919,  319.1  Personal  Reports."  Th;u 
there  was  a  supplemental  reiK)rt  Is  established  by  the  testimony  of  Mr.  Brovvr^, 
Gen.  Ansell's  stenographer.  (Exhibit  31,  p.  2.)  It  appears  that  this  suppl*^ 
mental  report  is  not  of  record  in  the  Judge  Advocate  General's  Office  or  else- 
where. 

In  the  absence  of  any  specific  statement  from  Gen.  Ansell,  it  is  difificult  to 
fix,  definitely,  the  responsibility  for  the  nonpresentatlon  of  his  report  to  tho 
Secretary  of  War.  It  seems  safe  to  say  that  he  himself  took  no  affirmative 
steps  to  insure  its  transmittal  to  higher  authority.  It  is  also  clear  that  <»cn. 
Crowder  was  remiss.  He  was  Judge  Advocate  General,  to  whom  the  Secretary 
of  War  directed  that  Gen.  Ansell's  report  be  submitted.  If,  as  Gen.  Crowder 
suggests,  no  formal  report  was  ever  submitted  to  him  by  Gen.  Ansell,  thnt 
officer  should  have  been  orderel  to  prepare  and  submit  a  proi¥»r  report.  If 
the  rcpr>rt  was  prepared  and  submitted  to  Gen.  Crowder,  it  was  his  duty  to 
forward  it  to  the  Secretary  of  War,  with  his  own  appropriate  comment  there(»n. 
In  whatever  light  the  matter  is  viewe<l,  responsibility  rests  with  both  Gen. 
Crowder  and  Gen.  Ansell. 

11.  Amendment  to  HOih  Artiele  of  War. — ^Another  matter  having  a  dln^t 
bearing  on  the  adnnnistrntlon  of  military  justice,  rather  a  difference  of  opinion 
between  the  War  Department  and  the  Judge  Advocate  General's  Office  than 
between  Gen.  Crowder  ami  Gen.  Ansell  (the  former  having  had,  so  far  as  the 
records  indicate,  no  connection  with  the  subject  matter),  was  the  amendn>ent 
to  the  5()th  Article  of  War.  On  July  27,  1918,  Gen.  Pershing  cabled  the  War 
Department  as  follows  (Exhibit  142)  : 

"  It  Is  highly  desirable,  In  the  Interests  of  justice  and  the  si>ee4iy  adminis- 
tration of  the  same,  tliat  I  be  authorize<l  to  commute  both  the  sentences  which 
I  am  authorized  to  confirm  and  those  which  must  be  forwarded  to  the  Presi- 
dent for  confirmation.    I  recommend  proper  legislation  to  that  end." 
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The  thought  orlglnatecl  with  Gen.  Bethel,  for.  in  writing  to  Gen.  Crowrter 
imier  date  of  June  24,  1918  (Exhibit  143),  he  concluded  by  saying  that  there 
mve  been  a  nunil>er  of  death  sentences  recently  requiring  the  confirmation  of 
he  President,  but  the  cases  were  not  of  such  a  character  as  to  Justify  execu- 
ion  of  the  sentences.  In  view  of  the  time  necessary  for  the  cases  to  reach 
A'ashinpton  they  were  sent  back  to  the  courts  for  Imposition  of  a  milder  sen- 
enre.  Gen.  Bethel  stated  that  It  would  greatly  facilitate  the  administration 
)f  military  justice  if  Gen.  Pershing  had  the  power  to  commute  death  sentences, 
lot  only  In  the  cases  where  he  had  authority  to  confirm  them,  but  also  in 
those  cases  requiring  the  President's  confirmation.  He  stated  thnt  Army  com- 
nnn  !ers  In  the  field  should  also  have  the  power  to  ccmimute  sentences  of  dls- 
irissal  of  an  officer. 

A  copy  of  Gen.  Pershing's  cablegram  was  referred  to  the  Acting  Judgt 
\(lvo«>te  General  for  recommendation.  Gen.  Ansel  1  expressed  his  views  In  a 
memoMndam  bearing  date  of  September  5,  1918.  .  (Exhibit  144.)  He  opiKwed 
the  snsTKested  amendment,  saying  in  part : 

"  Cnmmutatton,  unlike  mitigation  and  remission,  ♦  ♦  ♦  is  a  pardon 
pranted  on  a  condition  subsequent  that  the  offender  undergo  a  punishment 
ftf  a  different  nature.  As  such  it  Involves  the  pardoning  power  of  the  Presi- 
dent.   ♦    ♦     ♦ 

"The  existing  statute  ♦  ♦  ♦  deals  with  fundamental  principles  which 
do  not  undergo  modification  with  every  change  of  circumstances;  it  is  old,  has 
stojHl  for  a  long  time  substantially  unmodified,  and  in  the  absence  of  a  con- 
Mderable  showing  of  its  lack  of  wisdom  or  workability.  Is  entitled  to  defer- 
enf<^  •  •  ♦.  It  should  be  changed  *  ♦  ♦  only  upon  thorough  consldera- 
ti<tn  and  in  the  light  of  conclusive  exnerience.     *     ♦     ♦ 

"The  power  here  sought  concededly  involves  and  derogates  from  the  power 
established  solely  In  the  Commander  In  Chief  of  the  Army.  ♦  ♦  ♦  Inasmuch 
as  I  have  no  evidence  of  the  necessity  or  advisability  for  such  enlnrcrpment  of 
tlie  r)owers  of  the  commanding  general  In  question,  and  because  of  the  other 
w»n«(lerations  heretofore  mentioned,  for  the  present  at  least,  I  can  not  concur 
in  the  request." 

He  concluded  the  memorandum  by  remarking  that,  while  he  was  not  called 
upon  to  draft  the  proposed  legislation,  he  would  take  the  liberty  to  suggest 
the  advisability  of  so  drafting  it  as  to  confer  this  power  upon  such  command- 
in?  penerals  in  the  field  as  the  President  might  himself  designate. 

The  papers  were  forwarded  to  the  War  College,  and,  on  September  19,  1918, 
To].  E.  G.  Davis,  formerly  Chief  of  the  Military  Justice  Divl'^ion  oi  the  Judge 
.^flvofate  General's  Oflice,  prepartMl  a  niemornndum  (Exhibit  145)  expressing 
the  opinion  that  no  sound  reason  could  be  advanced  why  an  officer,  who  was 
?iven  power  to  approve  and  carry  into  effect  a  sentence  of  death  or  of  dis- 
missal of  an  officer  without  reference  to  higher  authority,  should  not  be  given 
the  lesser  power  of  commuting  such  a  sentence  to  one  of  lower  degn^e,  nor 
^nld  any  good  reason  be  assigned  why  he  should  not  directly  exercise  the 
power  of  mitigation  without  reference  to  the  President,  In  those  cases  requiring 
the  letter's  confirmation.  He  lnvite<l  attention  to  the  fact  that  the  fiftieth 
article  of  war  speaks  of  the  "  mitigation "  or  "  remission "  of  sentences  of 
d«-ath  or  of  dismissal  of  officers,  and  stated  that,  as  mitigation  of  either  of 
those  sentences  requires  a  substitution  of  some  other  and  distinct  form  of 
I'Unlshment,  mitigation  In  such  a  case  becomes  the  "  commutation  "  discussed 
hi  the  opinion  of  the  Judge  Advocate  General. 

The  Director,  War  Plans  Division,  in  forwarding  the  papers  to  the  War 
^>partment  (Exhibit  145),  stated  that  his  division  was  of  the  opinion  that  the 
rmmiinendations  of  Gen.  Pershing  could  be  compiled  with  and  that  the  Incon- 
*istenries  In  the  present  Articles  of  War  could  be  remedied  by  amending  the 
fiftieth  article.  The  propo.sed  change  In  the  fiftieth  article  of  war  was  set 
^'Tth.  the  substance  of  which  Is  found  In  the  following  paragraph  of  the 
amended  article : 

"When  empowered  by  the  President  so  to  do,  the  commanding  general  of 
the  .\nny  In  the  field  or  the  commanding  general  of  the  territorial  department 
or  division,  may  mitigate  or  remit,  and  order  executed  as  mitigated  or  re- 
f^itted,  any  sentence  which,  under  these  articles,  requires  the  confirmation  of 
the  President,  before  the  same  may  be  executed." 

It  will  be  observed  that,  although  Gen.  Ansell  opposed  the  amendment,  his 
sQiO^estion  that.  If  It  were  to  become  a  law,  the  conferring  of  power  not  only 

^n  the  commanding  general  American  Expeditionary  Forces,  but  upon  such 

other  generals  in  the  field   as   the  President  might  himself  designate,   was 

•wjpted.   On  September  19  (Exhibit  146)  the  Acting  Secretary  of  War  trans- 
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mitted  the  draft  of  the  bill  to  Congress  and  the  same  became  a  law  on  Fe^ 
ruary  28.  1919.     (Exhibit  147.) 

12.  IJHtablishvient  of  chmency  board, — In  his  letter  of  March  8,  1919,  to  th?» 
Secretary  of  War.  Gen.  Crowder  states  (Exhibit  136,  p.  6)  : 

"  As  you  were  aware,  shortly  after  my  resumption  of  full  charge  of  the  ofB*^ 
of  the  Judge  Advocate  (Jeneral,  I  recommended  the-  convening  of  a  board  t.: 
clemency  to  undertake  with  the  greatest  expedition  the  adjustment  of  wur- 
time  punishments  to  peace-time  standards.*' 

The  facts  are  these: 

On  January  11,  1919,  by  a  memorandum  (Exhibit  138)  to  the  Secretary  of 
War,  Gen.  Ansel  1  invitetl  his  attention  to  eight  cases,  seven  from  Camp  Dii 
and  one  from  Camp  Grant,  wherein  grossly  excessive  penalities  had  b*?en  im- 
posed. No  additional  machinery  was  suggested  for  the  reviewing  and  correc 
tion  of  excessive  m*utences.  The  memorandum  Is  without  reconuuendatirio. 
The  Introductory  paragrapl)  concluded,  however,  with  the  statement  that, 
while  he  was  inviting  the  attention  of  convening  authorities  to  the  great 
severity  of  the  punishment  in  those  cases  In  which  the  punishment  appeared  t" 
be  so  disproportionate  to  the  offense  as  to  shock  the  conscience,  yet  he  did  nut 
regard  that  such  an  a<lministrative  course  taken  In  specific  Instances  wa* 
suthclent  to  achieve  and  establish  military  Justice.  He  concluded  his  menn^ 
randum  as  follows : 

"Again  I  have  to  advise  you  that  these  are  not,  in  my  judgment,  isolatei 
examples  but  are  evidence  of  more  general  deficiencies  in  the  administration 
of  military  Justice  which  I  have  observed ;  at  least,  I  believe  I  have  observtMi, 
during  this  war." 

Gen.  Ansell's  memorandum  of  January  U,  1919,  was,  by  the  Secretary  of 
War,  transmitted  to  Gen.  Crowder  on  January  13,  accompanied  by  a  letter 
wherein  it  was  stated   (Exhibit  139)  : 

"  It  would  seem  entirely  clear  that  there  ought  to  be  some  general  plan  ft>r 
reviewing  and  modifying  sentences  of  the  kind  Illustrated  by  him  (0«i.  Ansell' 
which  have  been  Imposed  during  the  war,  and  are  characterized  by  severit.v 
which  would  not  be  the  case  In  time  of  peace." 

This  suggestion  of  the  Secretary  of  War  was  the  first  one  looking  towarl 
action  concerning  cases  already  finally  passed  upon,  and  must,  therefore,  b^ 
accepted  as  having  initiated  the  Clemency  Board  as  it  is  now  functioning. 

Acting  upon  the  suggestion  of  the  Secretary  of  War,  Gen.  Crowder,  on  Janu- 
ary 28,  published  an  office  memorandum  (Exhibit  141).  He  referred  first  to 
the  instructions  which  had  been  proposed  by  him  and  which  were  publlsTH^ 
on  January  22  (Exhibit  140),  the  effect  of  which  was  to  put  Into  operation  tb^ 
Executive  order  of  December  15,  1915,  establishing  maxima  for  sentences  of 
courts-martial.  He  then  proceeded  with  the  language  establishing  the  B€>aril 
of  Clemency.  That  action  was  expressly  stated  to  be  In  compliance  "  with 
the  directions  of  the  Secretary  of  War  for  a  review  of  sentences  Imposed  for 
offenses  committed  during  the  wjir  period,  with  a  view  not  only  to  equalizing 
punishment,  but  to  adjust  that  punishment  to  present  disciplinary  require 
ments."    The  purpose  of  the  board  was  thus  expressed : 

"  To  undertake  the  work  outlined  by  the  Secretary  of  War  and  the  sub- 
mission of  recommendations  for  clemency  in  order  to  accomplish  the  equali- 
zation of  punishments  and  the  adjustment  of  penalties  to  the  present  dis- 
ciplinary requirements  desired  by  him." 

Gen.  Ansell  does  not  claim  that  he  originated  the  idea,  but  that  the  ba.sis  fnr 
the  plan  was  his  memorandum,  dated  January  11,  1919.  That  is  true.  The 
Secretary  of  War,  however,  himself  made  the  initial  suggestion,  and  the  onhr 
creating  the  board  followed  the  lines  laid  down  by  him. 

II.   THE  ADMINIvSTMATION  OF  MILITARY  .TUSTICE  AND  THE  MACHINET^Y  OKGANIZED  I^ 
THE  JUDGE  AD>OCATE   GENERAL'S   OFFICE   TO  FURTHEB   THE    SAME, 

A  Study  has  been  made  of  the  functioning  of  the  Judge  Advocate  Crcnenils 
Department  during  the  present  war.  The  machinery  provided  In  the  office  nf 
the  Judge  Adocate  Genernl  in  W'ashington  for  the  review  of  general  court- 
martial  cuses  forwardtd  there  by  law  was  examined.  Fifteen  hundred  reconis 
of  trial  wore  scrutinized,  not  with  an  it^ea  of  reviewing  the  evidence — a  function 
not  pertaining  to  this  otlice — but  for  the  purpose  of  regarding  the  composition 
of  the  court,  the  kind  of  counsel  provided  the  accused,  the  exercise  of  the  rijrh? 
of  challenge,  the  pleas,  findings,  and  sentences,  the  action  of  the  various  review- 
ing authorities,  and,  finally,  the  action  of  the  Judge  Advocate  General  and  tbe 
Secretary  of  War.  The  time  required  for  the  records  of  trial  after  final  action 
by  the  reviewing  authority  to  reach  the  office  of  the  Judge  Advocate  Geoertl 
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was  recorded  In  each  case.  Three  different  periods  were  chosen  and  500  siie- 
oessive  cases  were  selected  from  each  period.  Th(»se  oasof?  represented  nine 
departments,  Inchidinj;  Panama.  Hawaii,  and  the  Philippine  Islands;  38  divl- 
gions,  some  In  the  Fnited  States  and  others  In  France:  and  also  2  disciplinary 
barracks  and  15  oth*»r  miscellaneous  general  conrt-martial  jurisdictions.  It  Is 
believed  that  these  are  representative  of  the  twenty  thousand-odd  cases  tried 
during  the  war. 

An  effort  has  been  made  to  ascertain  the  cause  of  recent  criticism,  some  of  It 
unquestionably  just,  d^  will  hereinafter  be  Indicated,  of  the  .s.\.stem  of  military 
jurisprudence,  which  has  existed  for  more  than  a  century.  Our  military  code 
enacted  by  Congress  ir.  the  early  Revolutionary  days  came  to  us  almost  intact 
from  the  British  articles  of  war,  and  although  restated  In  the  Revised  Statutes 
of  1874,  when  certain  amendments  and  additions  enacted  during  the  Seminole 
War,  the  War  of  1812,  and  the  Civil  War  were  incorporated,  underwent  no 
f^ibstantial  change  until  1916,  when,  after  the  unsuccessful  attempts  of  the 
present  Judge  Advocate  General,  covering  a  period  of  live  years,  to  bring  about 
a  recotlification.  Congress  finally  reenacted  the  American  articles  Into  their 
present  form.  Before  the  war  an  Executive  order  prescribed  the  peace-time 
limits  of  punishment  which  could  be  imposed  by  court-martial,  and.  In  addition, 
an  intimate  knowledge  of  military  law  was  a  prerequisite  to  graduation  from 
the  Military  Academy  and  to  advancement  through  the  lower  commissioned 
jixades  in  the  Army.  With  these  two  safeguards,  the  legal  rights  of  the 
accused  were  protected,  and  he  received  substantial  Justice.  If  fault  was  found 
with  the  present  system,  certainly  no  criticism  was  offered.  With  the  raising 
mer  night  of  an  army  of  several  million  men,  the  drawing  of  ofllcers  from 
every  walk  of  life,  their  training  undertaken  in  three  months,  their  knowledge 
of  military  law  based  upon  a  hasty  perusal  of  the  Manual  for  Courts-Martial, 
with  all  Regular  officers  promoted  to  the  field  grades,  and  the  courts  composed 
entirely  or  preponderantly  of  captains  or  lieutenants,  with  these  same  officers 
acting  as  judge  advocates  and  counsel  for  the  defense,  and  especially  with  the 
Presidential  check  on  limits  of  punishment  removed,  it  is  not  surprising  that 
if  UiQ  system  was  subject  to  abuses  the  latter  should  at  this  time  become 
apparent.  To  what  extent  these  abuses  existed  and  to  what  extent  higher 
authority  failed  to  check  or  eradicate  them  has  been  made  the  subject  of  special 
inquiry.  The  trial  of  the  accused,  from  the  preferring  of  charges  until  final 
action  on  his  case,  will  therefore  be  considered  In  light  of  the  facts  developed 
by  this  Investigation. 

The  accused  can  be  tried  only  on  charges  preferred  by  a  commissioned 
officer.  These  charges  are  referred  to  the  officer  exercising  summary  court- 
laartial  jurisdiction,  usually  the  regimental  or,  in  a  small  command,  the  post 
or  ormp  commander,  who  Is  required  by  paragraph  76,  Manual  for  Courts- 
Martial,  either  to  investigate  them  himself  or  refer  them  to  a  disinterested 
officer  for  that  purpose.  This  officer  is  usually  one  of  experience,  who,  after 
an  examination  of  the  witnesses,  Including  the  accused,  if  the  latter  waives 
his  ron.stitutional  right  to  refuse  to  testify,  states  whether  In  his  opinion  there 
is  sufficient  evidence  to  warrant  the  reference  of  the  case  for  trial.  The  com- 
manding officer,  in  forwarding  a  case  to  the  reviewing  authority,  must  for- 
ward the  statement  of  testimony  and  report  as  follows:  (a)  The  name  of 
the  officer  who  investigated  the  charges;  (6)  the  opinion  of  both  such  officer 
and  himself  as  to  whether  the  several  charges  can  be  sustained;  (c)  the  sub- 
stance of  such  material  statement,  if  any.  as  the  accused  may  have  voluntarily 
made  in  connection  with  the  case  during  the  investigation  thereof;  (d)  a  sum- 
mary of  the  extenuating  circumstances,  if  any,  connected  with  the  case;  (e) 
his  recommendation  of  action  to  be  taken. 

Criticism  has  been  offered  that  charges  are  not  thoroughly  Investigated  prior 
to  their  being  forwarded  to  the  convening  authority.  The  critics  certainly 
can  have  no  direct  knowledge  of  this  fact,  except  such  as  may  be  gained  from 
an  examination  of  the  results  of  courts-martial.  The  records  of  the  1,500 
cases  examined,  of  which  82  were  those  of  officers  and  1,418  were  those  of 
enlisted  men,  indicate  164  acquittals.  Of  the  82  officers  tried,  14  (17-f  per  cent) 
were  acquitted.  Of  the  1,418  cases  of  enlisted  men  tried,  151  (10-h  per  cent) 
were  acquitted.  These  percentages  are  not  so  large  as  to  form  a  basis  for 
general  criticism.  As  hereinafter  shown,  abuse  has  existed  in  isolated  cases, 
due  to  failure  on  the  part  of  the  responsible  officers  to  carry  out  the  plain 
provisions  of  the  Manual  for  Courts-Martial. 

The  charges,  upon  reaching  the  convening  authority,  are  referred  to  the 
*taff  judge  advocate,  whose  duty  it  is  to  determine  if  the  facts  presented 
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warrant  reference  of  the  case  for  trial.  It  Is  safe  to  say  that  it  very  rarelj 
happens,  if  ever,  that  the  convening  authority  sees  or  examines  the  charges 
before  their  reference  for  trial.  The  staff  judge  advociite  is  a  lawyer,  of  not 
less  than  the  rahlc  of  major,  carefully  selected  by  the  Judge  Advocate  Genml 
of  tlie  Army  for  the  very  <luty  of  impartially  examining  the  evidence  to  dfr 
termine  if  a  prlma-facie  cas^e  has  been  presented.  Many  of  these  officers  have 
had  years  of  exi)erience  at  the  bar  in  civil  practice.  The  charges,  if  warrant- 
ing trial  by  general  court-martial,  are  forwarde<l  directly  to  the  trial  judge 
advocate.  This  is  usually  an  officer  of  the  line  not  above  the  grade  <rf 
captain.  He  is  supposed  to  be  the  legal  adviser  to  the  court  and  to  salSfr 
guard  the  rights  of  the  accuse<l.  Before  the  war,  there  were  but  few  oiBoen 
who  were  not  competent,  as  a  result  of  their  education  In  military  law,  ti 
perform  this  important  duty.  Since  the  war,  unless  the  trial  judge  advofute 
was  a  lawyer  in  civil  practice,  he  was  manifestly  unfit  to  undertake  thl8  duly. 
It  was  practically  imp<^>ssible  for  any  captain  or  lieutenant  to  acquire,  in  tbi 
short  time  at  his  disposal,  sufficient  knowledge  of  military'  law^  to  act  in  any 
legal  capacity. 


The  1,5(K)  cases  examined  ln<licate  that  the  following  officers  acted  as  trial 
judge  advocate: 


Officers' 
trLils. 


Colm^s. 
M  .]  .rs . . 


TriAbof 
enlHcd 

fflCB. 


Capt  ins 

FirstiiL'  iton  nfs... 
SeconliiGJienints. 


18 
36 
18  > 
10 


I 

71 
51S 
SB 


The  following  acted  as  assistant  trial  judge  a<lvf)cate: 


Officers' 
trials. 


Trir'l5(rf 

en  isttA 

mm. 


Cd»)t  ins 

Fi  SI  I  (Mt  n  n's. .. 
fft'c  n  llieJtenints. 


9 

» 

13 

177 

11 

311 

The  accused  is<  vi^vy  rarely  witliout  a  conmiissiomHl  officer  as  counsel.  He  is 
sui»pli(Ml  one,  unless  he  states  to  the  (-(airt  that  he  does  n(>t  desire  counsel 
The  record  must  affirmatively  show  that  he  was  offered  ccmiisel  and  detMineii 
Counsel  for  the  accused  is  uot  a  detail  sought  by  officers,  is  not  a  pleasjint 
<luty,  and  is  usually  performed  by  roster.  It  is  believed  that,  as  a  rule,  the 
officers  detailed  serve  the  accused  to  the  best  of  their  ability,  but  their  iiicii- 
pacity.  since  tlie  <iutbreak  of  the  war,  judging  by  their  rank,  has  been  apparent 
except  in  those  cases  where  the  counsel  assigned  was  a  lawyer  In  civil  practice 
pri(M-  to  his  eJitrnnce  into  the  Army.  The  cases  examined  by  this  office  reveal 
the  fact  that  the  following  (►flicers  have  served  as  counsel: 


Officers' 
trials. 

TrLUsof 

enlisted 

men. 

M  •  j  ^rs 

22 
20 
17 
10 
6 
1 

4$ 

('  i')t  ins 

2» 

First  lieiiton  nts 

M 

Fc  n  I  i  'iiii*n  n's 

4S 

Lieiilon  nts  ( Kfiidc  not  ><t  .ilcd) 

214 

Ch  '.T)l  in  i 

SI 

En  istc  1  men 

t 

( i  ili.n- 

2 
4 

u 

Non;> 

tt 
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In  addition  to  the  foregoing  there  were  29  assistant  counsel,  of  whom  8 
were  civilians. 

What  has  been  said  of  judge  advocate  and  counsel  applies  equally  to  members 
of  the  court,  except  that  It  is  an  exceptional  case  where  at  least  one  member 
of  the  court  is  not  of  field  rank.  Four  important  cases,  Nos.  110751-2-^-4, 
arising  in  France,  have  been  the  subject  of  considerable  conmient  in  the  halls 
of  (Congress  and  In  the  press.  Two  soldiers  found  guilty  of  disobedience  of 
orders  and  two  of  sleeping  on  post  were  sentenced  to  be  shot.  The  sentences 
of  the  first  two  were  c*ommuted  by  the  President  and  the  latter  two  were  par- 
doned. The  two  soldiers  tried  for  disobedience  of  orders  were  permit te<l  to 
plead  guilty.  The  comi>osition  of  the  court  in  the  first  two  cases,  with  the 
qualifii'ations  of  the  ofticers  to  act  as  members  of  the  court  and  judge  advocate, 
was  as  follows   (Exhibit  132)  : 

Members  of  the  court. — Colonel,  21  years*  commissioned  service,  Regular 
Army ;  first  lieutenant,  appointed  from  ranks.  Regular  Army,  graduate  of  Mary- 
land Agricultural  Sch(K)l,  civil  engineer;  first  lieutenant,  appointed  from  ranks, 
Rejnilar  Army,  high-.*«chool  e<lucation,  shipping  clerk,  salesman,  farmer;  first 
lieutenant,  graduate  of  University  of  Vermont;  first  lieutenant,  record  not 
obtainable. 

Judfie  advocate. — First  lieutenant,  attorney  at  law,  graduate  of  law  school. 

A»sifttant  judge  advocate , — Second  lieutenant,  newspaper  reporter,  no  legal 
education. 

In  the  other  two  cases  in  addition  to  the  foregoing  the  following  ofllcers  also 
sat:  Lieutenant  colonel,  gi'aduate  of  West  Point,  12  years*  commissioner!  serv- 
ice; major,  formerly  quartermaster  sergeant,  high-school  education;  first  lieu- 
tenant, graduate  of  Harvard  University  and  Massachusetts  Institute  of  Tech- 
nology. 

The  counsel  were,  in  grade  and  ability,  as  follows:  Case  No.  1.  second  lieu- 
tenant, no  professional,  legal,  or  business  training;  case  No.  2,  second  lieuten- 
ant, no  professional,  legal,  or  business  training;  case  No.  3,  second  lieutenant, 
chemist,  high-school  education;  case  No.  4,  second  lieutenant,  graduate  of 
University  of  Maine,  no  legal  education. 

Tlie  cases  were  summed  up  by  counsel  as  follows :  Case  No.  1,  no  summing  up ; 
case  No.  2,  no  summing  up,  soldier's  statement  two  lines;  case  No.  3,  counsels 
address  six  lines ;  case  No.  4,  counsel's  address  eight  lines. 

Had  the  same  careful  review,  which  was  submitted  for  the  consideration  of 
the  President,  been  presented  to  the  court,  it  is  safe  to  assume  that  the  find- 
ings and  sentences  would  have  been  other  than  as  given.  It  is  hard  to  believe 
that  the  soldiers  had  a  fighting  chance  for  their  lives.  These  cases,  however, 
were  exceptional. 

'•'!»e  actual  composition  of  the  courts-martial,  after  the  right  of  challenge 
liiul  lH>en  exercised,  was,  for  the  trial  of  the  1,500  cases  under  consideration,  as 
follows : 


^oloneU 

I  i^  iienant  colcMiels. 

Ma^O's 

f'aHains \..... 

JV^Ii-itenants..., 
^^^co&d  lie  jtenants . 


Officers' trials.         TriaLs  of  unlisted 

men. 


Number.!  Percent.  Number. 


Per  cent. 


1.8  I  18  I  0.1 

13.5  '  201  '  1.6 

14.6  I  472  3.8 
29.9  1,«37  1  13.0 
33.8  4.4f5  35.6 

5.4  '  3,731  I  29.7 

1.0  ;  2,0:^7  ;  16.2 


For  the  trial  of  enlisted  men,  81.5  per  cent  of  the  ofllcer.s  composing  the 
<"ourt.s  consLsted  of  captains  and  lieutenants,  and,  inasniudi  as  only  1\\  ofllcers 
of  the  grade  of  major  or  above  serve<l  as  trial  judge  advocates  in  the  1,500 
oa.ses  under  examination,  it  Is  apparent  that  the  trials  of  enlisted  men  were 
largely  in  the  hands  of  junior  ofhcers  and.  In  a  great  majority  of  eases,  those 
^itU  little  knowledge  of  military  law.  On  numerous  occasions,  the  court 
Was  composed  exclusively  of  lieutenants.  In  many  instances,  however,  the 
original  detail  contained  ofllcers  of  higher  rank,  but  they  did  not  sit  as 
tnembers  of  the  court  by  reason  of  absence  or  cliallenge.     On  the  other  hand, 
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there  were  times  when  the  court  was  made  up  of  field  officers  In  Its  entirety. 
One  court  contained  two  colonels,  five  lieutenant  colonels  and  six  majors.  Tlie 
unavailability  for  detail  for  courts-martial  duty  of  more  officers  of  exper- 
ience has  been  advanced  in  many  instances  where  the  court  has  been  com- 
posed almost  entirely  of  lieutenants.  While  it  would  be  impofssible,  even 
were  it  thought  advisable  to  do  so,  to  detail  a  court  such  as  the  one  last 
mentioned,  except  in  a  large  command,  nevertheless  the  rlpht  of  an  accnsefi 
certainly  should  not  be  prejudiced  by  failure  to  provide  a  competent  tribunal 
for  the  consideration  of  his  case.  For  the  trial  of  officers,  only  40.2  per  cent 
of  the  composition  of  the  court  was  below  field  rank.  This  is  accounted  for 
by  the  fact  that,  where  the  accused  is  an  officer,  the  court  Is  invariably  ci^in- 
posed  of  officers  senior  to  him  in  rank. 

The  right  of  challenge  was  exercised  257  times,  and  in  only  26  Instances 
did  the  court  fall  to  sustain  the  objections.  Frequently  officers  arose  in  court 
and  statt»d  their  oa%ti  disqualifications  to  sit,  although  this  fact  was  unknown  to 
the  accused.  The  Judge  Advocate  also  from  time  to  time  challenged  for  cause 
in  behalf  of  the  accused,  the  latter  being  unaware  of  the  disqualifications. 

The  following  table  will  Indicate  the  pleas  and  findings  in  the  1,500  caseb 
referred  for  trial : 


Guilty 

Notijailty 

Guilty  minor  included  o.lensos. 


Officers' trials. 


Pleas. 


26 
165 


Findings. 


117 

69 

5 


Trials  of  enlisted 
\     men. 


Pleas. 


7S4 

1,579 

220 


Findings. 


1,789 


It  is  interesting  to  note  that  the  court  returned  a  finding  of  guilty  to  1.760 
specifications,  and  that  the  accused  pleaded  guilty  in  784  of  them,  which  i^ 
nearly  half.  In  serious  cases  the  court  called  for  the  evidence  in  syiite  irf 
the  accuse<rs  plea  of  guilty.  In  15  instances  the  court  returned  a  finding  of 
not  guilty,  although  the  accused  pleade<l  guilty  to  the  offense  charged.  Th^ 
accused  was  found  not  guilty  to  488  specifications,  and  In  326  instances  the 
court  returned  a  finding  of  guilty  of  an  offense  of  a  similar  nature  to,  hut 
less  serious  than,  the  one  charged.  Certainly  the  charge  can  not  be  made 
that  the  courts  do  not  give  careful  consideration  to  questions  of  fact,  even 
though  they  are  subject  to  the  criticism  as  above  stated,  that  they  are  in  many 
Instances  incompetent  to  pass  upon  questions  of  law. 

Two  ofiUcrs  and  4S0  enlisteil  men  were  charge<l  with  desertion.  Of  thfse 
201  enlist('<l  men  were  found  guilty,  15  enlisteti  men  not  guilty,  and  two 
officers  and  2(54  enlisted  men  guilty  of  absence  without  leave. 

The  periods  of  confinement  awarded  by  courts  and  approved  by  reviewing 
authorities  were  as  follows: 


\warded 
by  courts. 

Approred 
by  re- 
view in* 
autboii'.y 

No  confinement 

G9 

202 

:85 

158 

144 

108 

166 

108 

19 

18 

10 

14 

0-3  mont hs 

2lf> 

3  months  to  6  months 

543 

6  months  to  I  vcar 

m 

1  year  to  2  vears 

i« 

2  years  to  3  vears 

SS 

3  years  to  5  voars l 

r.fl 

6  years  to  10  vea*^ 

75 

10  vuars  to  15  ve'.irs 

11 

15  years  to  20  vears 

7 

20  years  to  Tn  vears 

/ 

Over  25  years ... 

fi 

Namber  of  ca^'es  wherein  total  con^nement  was  remitted - 

» 

Number  of  oaes  wherein  total  conTnement  was  suspended 

16 

Number  of  ca^^es  wherein  total  confinement  was  set  a^ldo 

SH 
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It  will  Ih*  oliserv«l  fnmi  the  alHive  table  that,  in  sonic  lnstan<r(>s.  the  fl;;iiros 
III  <-4iluiiiii  two  cxfMMil  thns<*  in  rohnnii  one.     This  is  (sixH'ialiy  true  with  ref- 
«*rcn(i'  to  the  Ii;;littT  s(Mitenc«>s,  and  is  explsiin<Ml  l».v  the  t'aei   that   many  heavy 
K«'ntiMnvs  wre  i'oiliiee<l  hy  the  reviewinj;  aathi»riiits  to   less  sovere  ones.     In 
practically   alt   cases   when*  contlnenieiit   was  of   ion;:  dnration.   dishonoraliie 
(llsfiian;t>  was  iniiNisetl.     The  holdin;;  of  a  soldier  to  a  ion^  |K>riod  of  conline- 
iiieiii    with  an  orpinizatl(»n   without  s«*paratint:  luni   from   (ii<'  service   is  not 
111  the  iM'st  inteivsts  of  tlis«'ipline  and  has  sehhan  Ihh'Ii  resort<fl  to  in  the  Army. 
An  examination  of  the  1.ri<N)  castas  indicates  thai   dishonorable  discharge  was 
fni|MistNl.  i*xe<'Utf*<l,  susiKMitie<i.  reniitte<l,  <»r  wt  asi»U*  by  the  revlewin;;  author- 
ities ns  folhiws: 

IiuihisimI    by    court ..           _. iVM 

KxtM-utiil    • _       _..         __ __  218 

SiisiNMidrd    .- -.._  L'4t) 

UenilttiMl    lL»r» 

Set   aside 81 

The  t^tabllshnient  of  disciplinary  barraclvs,  to  which  soldiers  found  guilty 
of  niiiiiary  ofTensi^s.  as  distinct  from  conunon-law  felonies,  are  sent,  has  made 
it  {Nissible  ftir  nainy  youiiK  men  wilh  elements  of  ndlitary  servlct*  to  win 
tlieir  way  back  to  the  ndors  with  an  ultimate  honorable  dischar;:e.  Ti»  accom- 
niish  this,  the  original  dlsh«»noralde  discharp'  is  suspended  until  the  expira- 
tion of  the  soldier's  ciaitinement.  Many  soldiers,  with  s-.'nten«-es  carryin;; 
l«Mi^  IntIinIs  of  ciadhiement,  are  thus  einddiMl  to  be  restitreil  to  duly  after  si'rv- 
tri:r  but  a  few  months  at  tlit>  disciplinary  barra<'ks.     (Kxhibiis  I-IS  and  141).) 

In  Kd  i'ases  the  reviewing  authority  returned  the  rec«M*ds  io  the  court  for 
tvciinsideration  be<"ause  of  failun*  lo  return  tindin;;s  of  ;:uiliy,  for  the  imiHisl- 
t]on  of  a  heavier  st^ntenn*  than  that  awarded,  or  for  additiun  to  the  s4MU<*nce 
of  a  dishonorable  dlschartre  or  forfeiturt»s.  t»f  these  ras«'s  the  iMiurt  in  27 
Insranc-os  adhered  to  its  (»riKina1  tlndlnp;.  In  7  cases  it  chaiiircd  the  tindin^ 
of  not  jrullty  to  jrullty.  and  in  71  cases  returiuMl  a  he:i\i«'r  seriten«e.  In  cas** 
No.  liisi;i-i  t!'e  reviewinir  aut''orily,  afti»r  tlir  court  had  imposetl  a  s  ntt-iice 
of  four  months'  eontinement  with  I'orfel tares.  returiu>d  the  cjim'  for  refohsi<|ora- 
tion.  sii;;;:estin;;  a  s|MH*itlc  .scnteiu'e  of  dishonorable  discharu'e  and  two  years' 
Ciintinenieiit.  The  ciuirt  dt^'lhuHl  to  chancre  its  sent<Mice.  In  cmm*  No.  1110114 
the  <*ourt  IniiNised  a  sentence  of  thnv  months'  continenaMit  and  t'orfeilure  of 
twfHthlnis  pa.v  for  one  month.  The  record  was  r(>turnc<|  by  the  reviewinu 
tiutbority  for  rtH-iaisitleratioii  of  this  sentence,  but  the  court  adliert>il  to  ihe  one 
ori;rinally  iinpose<l.  A;;ain  the  cast*  was  returne<l.  and  the  court,  this  tiino 
t«tatin;r  that  it  mnsldenMl  the  opinion  of  the  reviewin;:  authority  c.uitroUin;^. 
ni-onsldereil  Its  senteiuv  and  awanled  continemeht  f«ir  two  \t»:irs.  with  f»r- 
fei1iin»  of  one-half  pay  for  like  period.  'I'he  «-ourt  was  nM'on\rncd  a  tli'nl  time, 
iind  tbf*  <'onrt  infermtMl  that  it  had  failed  to  ImjioH'  a  disjionorable  dis''harire. 
r|N»n  its  thirtl  mivtln;;.  in  revision  procetMliiiirs.  a  dishonorabli*  di«iclian:e  wa^« 
awardetl.  includin;:  total  ffU'feilures  and  mnlimMiuMit  for  two  xrar^.  Tlie  co[i- 
wnin;r  authorit.v.  uiH»n  the  inmnimous  n*<-ommendatio]i  of  the  conn  lor  clem- 
ency, ndti;:at(Hl  the  sentence  to  six  monihs'  connnenient  at  hard  labor  and  fo** 
feiture  of  iwo-lhirds  pa.v  per  nuaitli  for  a  like  period.  .More  ]uM'nii-ious  prac- 
ihis  than  tlies4'  can  not  be  imairined.  Such  instances  ha\e  i»roui:lit  the  court 
fiiurilal  system  into  disrepute. 

Alllionirb  in  VAIH  cas<'s  of  the  l..'J71  cas«'s  i-esultiiiu  in  cunviciion.   the  review 
ln;r  authorities  nnhniMi  tin*  s«-ntences  imposed  by  the  court,  a  >irikiiiL:  example 
whendii    the  exer<*is«»  id'  Ibis  power  by    the   rexiewim:   auihoritx    woiilil    liaxc 
fuil«*«l  to  <lo  full  Justb'c  to  the  ai'i-used  was  v:\^v  No.  Ins.Mo.     Tlio  conn   iinpoMMl 
u  seniiMice  of  dishonorable  discharp>  and  tiM>  \cars'  coniincniciii.     The  n  coi'd 
was    retnriKMl    with    tin*    statement    that,    whih'    iIh*    ilcpMi-iiuciM     cftinm.'iiider 
dhl  riot    wish   It  to  be  understood   that    lie  wa^  enjoiniiiLr  pai';icn]:ii'  aciion   or 
dc*sirin^  the  ciairt   to  su!»siitut«>  his  opinion   I'oi*  it^.  juilirinciii,  iic\crthclcx>  he 
was  <*oiivin(vd  that    thcr*'  was  jnsnHicit>nt   cxidcnco  of   rcnti-il  to  \\iirr;iiii   con 
vlcfloii   and    he  was  alTordiii'^  an   opponunli.x    to   the   iiiiiir    lo    i-iMii!i>.ii]cr    iiN 
fcirnier   timings  and   senienci>  before   linal    iicijim    \\:in    i:iKcn.     Tiic   court    ac 
quitt<*«l  the  a<'cusfMl.     \Vhil«>  the  depannicnt  cniinaaitdcr  cuuld  lia\e  di-^Mliprovt'd 
tilt*  liiidiii;r<  and  senteni-*',  ne\crtlif|os>:  the  >siiunia  i»t'  i-on\  ii-ii.iii  wnuhl  Icinc  at- 
tflcbeil   lo  the  soldier.     liV   Ihe  action  of  iIm*   icxicwimr  :iiirli<»rii  \    ami   the  ««nli 
BH<|iient  action  of  the  court    the  ««o|i||cr'  wa^  houoraldy  aci|iiii;<'d.      W'liilc  ca«>c» 
of  the  latter  class  were  less  fref|ueni  llian  fhose  of  the  fornier.  'Ih-x   all  indicate 
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the  extremes  to  which  the  practice  of  returning  records  for  reconsideration  hsi» 
been  exercised. 

Criticism  1ms  l>een  offered  that  tlie  department  or  division  judge  advocate, 
after  recommending  reference  of  the  charges  for  trial,  acts  as  trial  judge  advo- 
cate,  tlien  returns  to  headquarters  and  prepares  a  review  of  tlie  case  for  tl» 
department  or  division  commander.  Such  instances  were  exceedingly  rare  in 
the  cases  under  examination.  This  practice,  however,  has  existwi.  Case  Na 
114492,  wherein  the  assistant  division  judge  advocate  acted  as  trial  judge  advo- 
cate, resulted  in  acquittal.  A  review  of  the  proceedings  was  prepared  for  the 
division  commander  hy  this  same  judge  advocate,  wherein  it  was  set  forth  that 
four  of  the  s|)ecitications  had  heen  proven.  Thereuixni  the  case  was  referred 
back  by  the  division  commander  to  this  self-same  olhcer  by  indorsement,  in 
practically  the  same  langimge  as  was  found  in  the  review,  with  instruct i«»n< 
that  the  court  be  reconvened  for  reconsideration  of  its  findings.  The  ctmrt  njt*{ 
in  revision  and  adhered  to  its  former  finding  of  acquittal.  A  subsetiuent  n»vi»»vir 
was  prepared  by  the  assistant  judge  advocate  (trial  judge  advocate),  whennL 
he  stated  in  writing  to  tlie  division  commander  tliat  the  court  erred  in  adlKT- 
ing  to  its  original  findings,  and  recominende<l  that  they  be  disapproved.  whi«!i 
w^as  done  by  tiie  division  commander  in  his  final  action  cm  the  case,  adding  that 
the  findings  of  not  guilty  by  the  court  on  the  four  specifications  in  question 
were  without  justification. 

An  other  instance  in  this  same  division,  care  No.  114485.  resulted  in  precisely 
the  same  action,  except  that  in  this  ca.se  the  division  commander  approved 
the  acquittal  after  the  court  had  declined  upon  proceedings  in  revision  to  change 
Its  original  findincjs. 

This  unfortunate  procedure  can  not  be  defended  from  any  standpoint  and  cer- 
tninly  (»nlls  for  the  adoption  of  such  measures  as  will  prevent  the  possibility  of 
Its  recurrence. 

It  1  allure  to  do  justice  has  occurred  in  the  trial  court  or  at  the  hands  of  the 
reviewing  authority,  it  is  to  appellate  power  that  the  soldier  must  loolc  f«r 
relief.  What  relief  on  appeal  exists  and  the  measure  in  which  it  has  invn 
exerclse<l  has  b(»en  esi)ecially  examine<l  Into.  Appellate  review  is  especially 
necessary  during  war,  when  great  latitude  is  granted  courts-martial  and  review- 
ing authorities  in  adju<lglng  sentences  by  the  automatic  removal  of  the  presi- 
tlential  order  prescribing  limits  of  punishment,  and,  moreover,  the  power  of 
execution  of  death  sentences,  lodged  by  law  exclusively  in  the  President  in  time 
of  peace,  is  extende<l  by  the  48th  Article  of  War,  In  cases  of  persons  convicted 
in  time  of  war  of  nmrder,  rape,  mutiny,  desertion,  or  as  spies,  to  tlie  command- 
ing general  of  the  army  in  the  field  or  to  the  commanding  general  of  the  ter- 
ritorial department  or  division,  who  ccmfirms  the  sentence.  Prior  to  the  war. 
all  cases  of  general  court-martial  arriving  in  the  office  of  the  Judge  Advocate 
Oen(M*aI  (and  every  case  must  Ik*  sent  there  after  final  action  by  the  revie\\inp 
authority)  were  carefully  examined  by  a  commissioned  Judge  Advocate  for 
jurisdictional  errors  (which,  if  existent  at  the  time,  causetl  the  prooee<lin.es 
to  be  set  aside  by  the  Secretary  of  War),  and  for  errors  of  law  prejudicial  to 
the  rights  of  the  accustnl.  In  cas<»s  of  exc<*ssive  sentences,  or  where  mitigating 
circumstances  appeared  within  or  outside  of  the  record,  recommemlation  was 
made  to  the  Secivtary  of  War  to  exercise  the  power  of  clemency  by  remission  or 
mitigation  of  the  sentences.  After  entrance  into  the  war.  and  coincident  with 
the  raising  of  the  large  Army  under  the  draft,  errors  of  law  in  c<mrt-martial 
)»ro('(»o(lings  became  more  freqiieut,  due  to  the  causes  heretofore  relate<l.  The 
correction  of  the  same  by  the  pard»ming  or  clemency  power  naturally  fails  to 
remove  the  stigma  of  conviction.  The  Acting  Judge  Atlvocate  General,  belioing 
that  tlie  i>ower  to  reverse,  modify,  and  set  aside  was  lo<lged  in  the  Judge  Advo- 
cnte  (Jeneral  by  section  1100,  Revised  Statutes,  exercised  the  same  on  October 
80,  1017,  by  S4  tting  aside  the  judgments  of  conviction  and  the  sentences  in  the 
c}is<»s  of  the  Texas  mutineers,  on  acc<nint  of  prejudicial  error  due  to  failure  to 
sul>stantiate.  by  tin*  evidence  of  record,  the  offenses  charged.  This  same  power 
was  exercised  in  several  other  contemporaneous  cases.  The  Secretary  of  War 
lield  that  such  power  was  not  to  be  found  in  section  1100,  Revised  Statutes,  and 
prepared  a  draft  of  amendment  to  that  section  providing  for  the  lixiging  of  the 
power  in  the  I*resident,  and  sent  a  copy  of  the  drafted  amendment,  on  January 
10,  101 S,  \o  th(»  Military  AfTairs  (\>mmlttees  of  the  House  and  Senate,  riKXWi- 
niending  Its  enactment  into  legislation.    It  failed  to  become  a  law. 

An  examlnatitm  of  numerous  memoranda  bearing  the  signature  of  the  Acting 
Judge  Advocate  General  reveals  the  fact  that  recommendation  was  frequently 
jnade  to  the  War  Department  to  declare  findings  null  and  void.    In  case  No. 
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107250  the  accnsed  challenged  one  member  of  the  court  and  the  record  failed 
to  indioite  if  be  objected  to  Iteinf?  tried  by  any  other  member.  The  Acting 
Judge  Advocate  General  recommended  "  that  the  findings  and  sentence  in  this- 
ease  be  declared  void  and  of  no  force  or  effect  and  that  the  accused  be  released 
from  confinement  and  restored  to  duty."  In  case  No.  107490  the  same  recom* 
mendation  was  made,  where  the  court  erroneously  found  a  soldier  guilty  of  a 
lesser  included  offense,  one  for  which  he  was  not  tried,  it  being  held  that  such 
irregularity  was  fatal  to  the  validity  of  the  proceedings  of  the  court.  In  case 
No.  107828  the  Acting  Judge  Advocate  General  recommended  that  the  findings 
and  sentence  of  the  court  be  declared  null  and  void,  where  the  accused  pleaded 
guilty  and  was  so  found  to  a  specification  which  did  not  state  a  military  offense. 
In  case  No.  107814  the  Acting  Judge  Advocate  General  recommended  that  the 
aentence  be  st't  aside  and  the  accusetl  restored  to  duty,  where  in  its  findings  tlie 
court  eliminatiMJ  certain  words  in  a  specification  to  such  an  extent  that  no 
offense,  civil  or  military,  was  stated.  In  case  No.  107800  the  president  of  the 
court  made  no  explanation  to  the  accused  as  to  the  effect  of  his  plea  of  guilty 
Dor  advised  him  of  the  maximum  punishment  imposable  by  the  court  as  re- 
quired by  paragraph  154,  Manual  for  Courts-Martial.  The  Acting  Judge  Advo- 
cate General  held  that  the  requirements  of  this  paragraph  can  not  be  ignored 
without  prejudice  to  the  fundamental  rights  of  the  accused.  It  was  recom- 
mended accordingly  that  the  findings  and  sentence  in  the  case  be  declared  in* 
valid  and  the  accused  released  from  confinement  and  restored  to  duty.  To 
cite  other  cases  would  only  encumber  the  record.  It  should  be  stated,  however^ 
that  all  of  tlie  above  recommendations  were  approved  by  the  Secretary  of  War. 

Another  serious  matter  arose  which  caused  anxiety  in  the  War  Department. 
About  the  middle  of  I>ecember,  1917,  the  public  press  announced  the  execution 
of  13  negro  soldiers  in  the  Southern  Department  for  murder  and  mutiny. 
Their  execution  occurred  within  48  hours  after  the  approval  and  confirmation 
by  the  department  commander  of  their  sentences.  There  was  no  opportunity 
for  appeal  in  these  cases.  Tills  action  was  denied  the  accused  by  their  sum-^ 
nary  execution.  The  entire  action  was  regular  and  lawful.  No  error  was  later 
found  in  the  records  of  trial.  The  possibilities  of  injustice,  incapable  of  fu- 
ture correction,  were,  however,  so  exemplified  in  these  cases  that  G.  O.  No. 
169,  War  Department,  1917,  were  issued  on  December  29,  1917,  providing 
that,  after  the  commanding  general  of  a  territorial  depMrtment  or  division  con- 
firms a  sentence  of  death,  the  execution  of  such  sentence  shall  be  deferred 
until  the  record  of  trial  has  been  received  and  reviewed  in  the  oflSce  of  the 
Judge  Advocate  General  and  the  reviewing  authority  Informed  by  the  Judge 
Advocate  General  that  such  review  has  been  made  and  that  there  is  no  legal 
objection  to  carrying  the  sentence  into  execution.  Thus  the  principle  of  auto- 
matic appeal  was  established,  and  henceforth  all  death  sentences  were  stayed 
until  careful  review  could  be  had  of  the  records  of  trial  in  the  office  of  the 
Judge  Advocate  General.  About  this  same  time  hundreds  of  cases  were  reach- 
ing the  War  I>epartment  wherein  sentences  of  dishonorable  discharge  were 
being  imposed  with  short  periods  of  confinement  for  comparatively  trivial 
offenses,  indicating  that  a  large  percentage  of  the  men  could  be  sufficiently 
disciplined  and  punlshefl  within  their  organizations  during  training  for  active 
military  service  without  branding  the  soldier  with  the  stigma  of  dishonorable 
discharge  and  imprisonment  and  without  denying  the  Government  the  use  of 
the  man  power  which  was  so  obviously  necessary.  Therefore,  on  December  22, 
1017.  confidential  instructions  were  issued  to  all  general  court-martial  juris- 
dictions providing  that  close  scrutiny  in  all  cases  be  exercised  In  order  that  no 
sentence  of  dishonorable  discharge  should  be  approved  where  the  offender  had 
^paHty  for  military  <:ervlre  and  where  other  appropriate  form  of  punishment 
was  sufficient  to  meet  the  requirements  of  the  cose ;  and,  further,  that  dlslum- 
wable  discharge  should  be  imposed  only  in  those  cases  where  the  nature  of  the 
offenses  demanded  a  long  term  of  confinement  in  the  penitentiary  or  in  the  dis- 
ciplinary barracks  and  that  where  dishonorable  discharge  was  not  accom- 
panied by  a  long  period  of  confinement  it  should  be  suspended  or  remitted. 
(Exhibit  68.) 

At  the  same  time,  additional  measures  were  being  considered  In  the  Office  of 
the  Judge  Advocate  General  for  safeguarding  the  rights  of  the  accused,  and 
on  January  17,  1918,  General  Orders,  No.  7,  were  issued,  directing  that  not 
<>nly  the  execution  of  all  sentences  of  death,  as  provided  in  General  Orders, 
Ko.  169,  1917,  but  also  all  sentences  of  dismissal  and  dishonorable  discharge 
be  staged  until  the  records  of  trial  could  be  reviewed  in  the  office  of  the  Judge 

Advocate  General  and  their  legality  there  determined.    In  the  event  that  the 
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f  ecord  was  not  sufficient  to  sustain  the  findings  and  sentence  of  the  court,  pro- 
vision was  made  to  return  the  same  to  the  reviewing  authority  with  a  dear 
statement  of  the  error,  omission,  or  defect  which  was  found.  If  such  em^. 
omission,  or  defect  admittwl  of  correction,  the  reviewing  authority  was  to  bo 
advised  to  reconvene  the  court  for  such  correction,  otherwise  he  was  to  be  ad- 
vised of  the  action  proper  for  him  to  talse  by  way  of  approval  or  disapproval 
of  the  findings  or  sentence  of  the  court,  remission  of  the  sentence  In  whol*»  or 
in  part,  retrial  of  the  case,  or  such  other  action  as  might  be  appropriate  in  the 
premises.  Provision  was  made  that  any  delay  in  the  execution  of  any  sentence, 
by  reason  of  the  foregoing,  should  be  credited  upon  the  term  of  confinement  or 
Imprisonment  imiwsed.  A  branch  office  of  the  Judge  Advocate  (General  was 
established  in  France  to  consider  those  cases  arising  In  the  Ajuerican  Expe- 
ditionary Forces.  The  order  became  effective  on  February  1.  The  action  of  the 
Judge  Advocate  General  was  purely  one  of  recommendation.  There  was  no 
power  to  compel  the  reviewing  authorities  to  follow  his  advice.  Since  February 
1,  1918,  the  date  when  (General  Orders,  No.  7,  became  effective,  212  cases  have 
been  referred  back  to  the  reviewing  authorities  under  the  provisions  of  tha^^e 
orders.  The  records  indicate  that  there  were  only  seven  Instances  where  the 
reconunendations  of  the  Judge  Advocate  General  were  not  entirely  followed 
{Exhibit  71).  In  two  of  three  cases  tried  in  the  United  States  his  recoramenda- 
tlons  were  followed  In  part.  In  the  third  case  they  were  disregarded  Ln  their 
entirety.  In  one  of  four  cases  tried  In  France  the  recommendations  of  the 
Acting  Judge  Advocate  General  were  followed  In  part  and  In  the  other  thn^ 
absolutely  disregarded.  One  case  in  the  American  Expeditionary  Forces.  No. 
118312,  where  the  reviewing  authority  flatly  refused  to  take  the  action  reci>m- 
mended  by  the  Acting  Judge  Advocate  General  of  the  American  Expeditionary 
Forces  was  made  the  basis  of  a  letter  from  that  official  on  July  11,  1918,  stating 
that  if  the  reviewing  authorities  are  to  be  free  to  disregard  the  advice  of  his 
office  with  respect  to  the  legality  of  findings  and  sentences,  he  was  unable  to 
see  how  the  provisions  and  purposes  of  General  Orders,  No.  7,  were  to  be  ac- 
complished. Accordingly,  on  September  11,  1918,  the  War  Department  amended 
General  Orders,  No.  7,  by  providing  that  in  the  American  Expeditionary  Forces 
all  sentences  of  courts-martial  or  any  parts  thereof  found  by  the  Acting  Judpe 
Advocate  General  to  be  Illegal,  defective,  or  void  shall  be  disapproved,  modified, 
or  set  aside  in  accordance  with  the  recommendations  of  that  officer.  This  order 
has  recently  been  revoked  as  being  contrary  to  the  decision  of  the  Secretary 
of  War,  that  the  power  to  reverse,  modify,  or  set  aside  sentences  does  not  rest 
with  the  Judge  Advocate  General. 

During  the  i)eri(>d  tVbruary  1  to  April  15.  1918,  the  Judge  Advocate  General 
not  only  recommended  to  reviewing  authorities  that  corrective  action  should  be 
taken  where  illegality  appeared  in  the  proceeedings,  but  brought  to  their 
attention,  with  a  vie\v  to  mitigation,  sentences  which  were  unduly  severe. 

From  April  until  July  it  appears  that  cases  were  retume*!  only  for  illegality, 
but  that  subsequently  the  matter  of  unduly  severe  sentences  again  was  made 
the  basis  for  recomrit^ndation  to  the  reviewing  authorities  that  the  power  of 
mitigation  and  remission  be  exercised. 

The  1,500  cases  selected  for  examination  were  chosen  as  follows:  Five 
hundred  immediately  prior  to  the  publication  of  General  Orders,  No.  7,  500 
after  the  provisions  of  General  Orders,  No.  7,  were  in  full  operation,  and  500 
several  months  later. 

The  table  on  page  7^5  of  this  report  Indicates  the  cases  wherein  dishonorable 
discharge  was  Imposed,  executed,  remitted,  or  set  aside.  The  following  table 
shows  the  assignment  of  these  cases  to  their  respective  periods : 

Dishofiorahle  discharge. 


Impose  I  by  the  court 

E  ec  lei 

Sus  en  el 

RemI  teL 

Setosi.e 


First 

Pccond 

period. 

period. 

230 

18S 

131 

84 

47 

89 

39 

41 

13 

4 

Third 
period. 


SS3 
33 

140 
44 
14 


The  beneficial  results  derived  from  the  operation  of  General  Orders,  No.  7, 
are  apparent    During  the  first  period,  viz,  prior  to  the  Issuance  of  General 
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Orders,  No.  7,  58  per  cent  of  the  dishonorable  discharges  imposed  by  the  courts 
were  ordered  executed — 43  per  cent  during  the  second  period  and  only  14  per 
cent  during  the  third  period.  On  the  other  hand,  20  per  cent  of  the  dishonorable 
discbarges  imposed  during  the  first  period  were  suspended,  32  per  cent  during 
the  second  period,  and  60  per  cent  during  the  third  period. 

Dishonorable  discharge  was  executed  in  the  following  cases : 


Mlt  'er,  itt -^mptel  muricr,  nunsl»ught(T,  or  as&iult 

Bur  U  ry,  r abticr  /,  1  rccnv,  fDrgery,  emte^Element ,  or  fraud 

In'ro  ucji;  iru!;s,  immor  Jit y,  or  moral  degemruiy 

Dri-nk   nt  aiscx .trly coniuct 

Mu .  in  '  or  se  it  ic  n 

De  <r  irn,  absent  without  edve,  escape,  or  attempted  to  escape. 

if  1  6 pin  ;  on  or  q ojtt  ng  post 

Disobeoienoe  of  oraers  or  Oiirespect 


First 
period. 


11 

52 

2 


12 

40 

8 

6 


131 


Second 
period. 


84 


Third 
period. 


1 

46 

18 

3 

6 

4 

1 

2 

2 

25 

5 

3 

1 

33 


An  examination  of  the  above  table  will  indicate  that  dishonorable  discharge, 
< specially  in  the  third  period,  could  not  have  been  suspended  with  due  regard 
for  the  best  interests  of  the  service. 

In  addition  to  the  remission  and  mitigation  of  sentences  by  the  convening 
authorities  upon  the  recommendations  of  the  Judge  Advocate  General,  numer- 
ous recommendations  were  made  from  that  office  to  the  Secretary  of  War  to 
exercise  the  presidential  power  of  clemency,  and  to  set  aside  and  declare  null 
und  void  the  proceedings  in  those  cases  where  illegalities  were  discovered. 
Of  the  1,500  cas4  s  examined,  50  during  the  first  period  carrying  162  years  of 
cfjnfinement  were  sent  to  the  War  Department  with  the  recommendation  by 
the  Judge  Advocate  General  to  i-eniit  the  sentences  in  whole  or  in  part,  with 
the  rtsult  tliat  84  per  cent  of  the  years  of  confinement  were  remitted.  During 
the  second  p.^riod,  33  cases  with  133  years  of  confinement  were  forwarded  by  the 
.ludge  Advocate  General  for  presidential  action,  and,  as  a  result  of  his  rec- 
(Jinmendations,  91  per  cent  of  the  years  of  confinement  were  remitted.  In  the 
third  period,  39  cases  with  228  years  of  confinement  were  returned  to  the  Judge 
Advocate  General,  approving  his  recommendation  and  directing  that  95  per 
cent  of  the  years  of  ccmfinement  be  remitted.  It  will  be  recalled  that,  during  the 
first  period  the  provisions  of  General  Order  No.  7  were  not  in  force,  and  in  the 
j*cond  and  third  periods  that  they  were  In  operation.  Neither  were  the  boards 
<»f  review  nor  the  clemency  board  at  this  time  in  existence.  Of  all  cases  tried 
during  the  war,  and  for>varded  to  the  War  Department  with  specific  recommen- 
dations by  the  Judge  Advocate  General,  either  to  set  aside,  modify,  or  carry  into 
execution  the  sentences  imposed,  in  only  13  were  his  recommendations  not  fol- 
lowed. In  three  cases  the  Secretary  of  War  differed  from  the  Judge  Advocate 
Ueneral  with  regard  to  the  points  of  law  involved  therein.  In  four  cases  there 
vas  a  difference  of  opinion  as  to  the  propriety  of  a  commutation  of  sentence.  In 
one  case,  where  the  sentence  of  dismissal  was  recommended  for  confirmation, 
the  President,  on  the  recommendation  of  the  Secretary  of  War,  exercised  the 
power  of  remission.  In  five  cases  tried  in  France,  the  Judge  Advocate  General 
rt  commended  confinement  in  the  United  States  Disciplinary  Barracks,  and  the 
SfHrn  tary  of  War  directed  that  the  sentence  be  served  at  military  posts  in 
Kmnce.     (Kxhibit  71.) 

On  February  13,  1918,  the  Judge  Advocate  General,  by  circular  letter  to  all 
department  and  division  judge  advocates,  urged  upon  them  the  necessity  of 
thorough  Investigation  of  charges  before  reference  for  trial,  in  order  that  none 
might  be  laid  which  could  not  be  substantiated  by  sufficient  legal  evidence; 
that  endeavor  should  be  made  to  limit  the  number  of  trials  by  general  court- 
martial,  and  that  no  case  should  be  tried  where  the  offense  could  be  ade- 
quately punished  by  a  minor  court  or  by  the  administrative  punishments  autho- 
rized by  law.  They  were  further  urged  to  guard  against  ordering  offenders,  to 
trial  who  were  lacking  in  mental  responsibility.  In  all  cases  wherein  it  ap- 
peared that  the  accused  was  lacking  in  physical,  mental,  or  moral  equipment 
as  an  efficient  fighting  man,  it  was  suggested  that  the  psychiatrist  assigned  to 
duty  with  their  commands  be  called  into  consultation  for  advice.  Department 
and  division  judge  advocates  were  informed  that  it  was  their  duty  to  thor- 
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oughly  study  the  records  of  trial,  and,  where  It  was  found  that  the  accaaed 
had  within  hini  the  elements  of  service,  the  following  principles  should  govern 
in  de<?iding  upon  the  punishment  to  be  awnrde<l  in  time  of  war  (Exhibit  74) : 

I.  Guardhouses  are  breeding  places  for  crime.  They  are  not  designed  to 
foster  self-resi)ect.  Men  should  be  kept  out  of  them  in  all  cases  except  where 
restraint  is  necessary. 

II.  Time  si)ent  in  confinement  is  time  lost  from  training.  Our  task  is  Xo 
turn  out  in  the  shortest  possible  time  the  greatest  possible  number  of  trained 
men. 

III.  Whenever  and  wherever  possible,  men  sentenced  to  undergo  confinement 
or  hard  labor  should  be  drilled  with  their  organizations  and  required  to  ser\e 
punishment  when  other  men  are  resting  or  off  duty. 

Department  and  division  judge  advocates  were  cautioned  to  make  every 
possible  effort  to  bring  those  offenders  whom  it  was  deemed  necessary  to  try 
to  trial  at  the  earliest  practicable  date,  to  the  end  that  the  period  between 
arrest  or  confinement  and  tlie  date  of  trial  might  be  held  down  to  the  lowest 
possible  limit,  and  they  were  enjoined  to  expedite,  in  every  iwsslble  way,  the 
preparation  of  the  records  of  trial,  their  review  of  the  same,  the  action  of  the 
reviewing  authority,  and  the  forwarding  of  the  records  to  the  office  of  the 
Judge  Advocate  General.  So  thorough  were  the  instructions  given  by  the 
Judge  Advocate  General  that  resign  sib  i  11  ty  for  failure  to  carr>'  them  out  cer- 
tainly can  not  be  charged  against  the  central  office.  That  failure,  in  some  in- 
stances, to  follow  the  plain  instructions  given,  existed  is  indicated  by  the  fact 
that,  on  March  22,  1918,  the  chief  of  the  military  justice  division,  Lieut  CoL 
E.  G.  Davis,  informed  the  Judge  Advocate  General  that  many  judge  adviX'ates, 
officers  of  the  Judge  Advocate  General's  Department,  in  the  field  were  failing 
to  proiierly  scrutinize  charges  referred  for  trial,  with  the  result  that  many 
trials  were  being  held  on  irregular  or  Insufficient  specifications.  Too  many 
men  were  being  tried  by  general  court-martial  whose  cases  could  be  pro|>erly 
disposed  of  by  minor  courts  or  by  administrative  punishments  authorized  by 
the  one  hundred  and  fourth  article  of  war.  The  actual  trial  of  cases  was  in 
many  respects  poorly  planned;  joint  offenders  were  being  separately  charged 
and  separately  tried  by  the  same  court,  and  Important  cases  were  frequently 
referred  to  incompetent  trial  judge  advocates.  Col.  Davis  further  reported 
as  follows   (Exhibit  150)  : 

"  More  Imiwjrtant,  however,  is  the  evident  failure  on  the  part  of  judge  ad- 
vocates to  understand  the  policy  of  the  department  with  reference  to  the  con- 
servation of  man  power.  Men  are  still  being  tried  and  dishonorably  discharged 
the  service  for  trivial  offenses,  which  could  be  otherwise  adequately  punislunl. 
In  many  divisions  there  seems  to  be  an  unsympathetic  use  of  the  power  to  sus- 
pend sentencts  of  dishonorable  discharge.  It  is  my  view  that,  during  this 
war  at  least,  in  every  case  where  confinement  is  to  be  In  a  disciplinary  bar- 
racks the  dislionorable  discharge  should  be  suspended  and  the  officers  of  the 
diyclpllnary  barracks  nmde  responsible  for  saying  that  the  man  should  not 
ultimntely  be  sent  back  to  serve  with  the  colors." 

It  was  recommended  that  the  closest  possible  cooperation  and  understand- 
ing exist  between  the  office  of  the  Judge  Advocate  General  and  its  representa- 
tives In  the  field.  Col.  Davis  explained  the  necessity  for  unity  of  purpo.se  and 
understanding  between  the  Judge  Advocate  General's  Office  and  the  com- 
manding officers  of  the  disciplinary  barracks  on  the  question  of  restoration  to 
duty,  in  order  that  as  many  men  as  po.<?siblc  could  be  given  an  opportunity  to 
redeem  tiieniselves  through  actual  service.  He  strongly  advised  that  a  repre- 
sentative of  the  Judge  Advocate  General's  Office  be  sent  on  a  tour  of  Insixx*- 
tlon  and  instruction  to  the  various  division  and  department  headquarters,  and 
the  headquarters  of  the  several  disciplinary  barracks.  He  reconiniendtxl  that 
no  judge  advocate  be  sent  thereafter  to  a  division  or  department  until  he  had 
received  a  cour.se  of  training  in  the  office  of  the  Judge  Advocate  General.  The 
Judge  Advocate  General  approved  tY\e  recommendations  of  Col.  Davis,  and  this 
latter  officer  himself  was  sent  on  April  18,  1918,  to  accomplish  the  purposes 
above  set  forth. 

On  May  5,  1918,  the  commanding  general  American  Expeditionary  Forces 
cabled  the  War  Department  recommending  that  in  order  that  exemplary  action 
might  be  taken  In  said  forces,  the  forty-eighth  article  of  war  be  amended  In 
such  a  manner  as  to  authorize  him  to  confirm  all  death  sentences  and  order 
their  execution,  citing  the  fact  that  full  authority  as  to  death  sentences  In  the 
French  and  British  Armies  was  vested  In  the  military  authorities.  It  will  be 
recalled  that,  under  the  forty-elg:hth  article  of  war,  the  President  alone  has 
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wwer  to  ronfinu  deatli  sentences,  except  in  cases  of  murder,  rape,  mutiny,  de- 
sertion, and  spying,  connnitted  In  time  of  war,  and  in  these  casts  sentences  of 
ie;iih  may  be  carried  into  execution  by  the  commanding  general  of  the  army 
n  the  field  and  by  the  commanding  general  of  a  territorial  department  or  dl- 
rlsion.  The  Judge  Advocate  General  advised  against  this  action,  and,  on  May 
(6,  1918,  recommended  that  the  commanding  general  American  Exix>diti(mary 
j'orces  be  Informed  that  the  Preyldent  had  decided  not  to  urge  upon  Congress 
my  extension  of  the  present  authority  of  the  commanding  general  of  an 
irray  in  the  field  as  to  such  sentences.     (Exhibit  151.) 

On  July  9.  1918.  Congress  amended  the  fifty-second  and  fifty- third  articles  of 
war,  and  thereby  authorized  the  convening  authority  to  suspend  the  execution, 
In  whole  or  in  part,  of  any  sentence  not  extending  to  death,  and  to  restore  the 
)frender  to  duty  during  yuch  suspension. '  Authority  was  granted  to  remit,  in 
fthole  or  in  part,  a  sentence,  or  any  part  thereof,  which  had  been  so  suspendeil, 
except  in  cases  of  persons  confined  in  the  disciplinary  barracks.  Authority 
ft-as  granted  to  vacate  such  order  of  suspension  at  any  time,  and  order  the  ' 
?xwution  of  the  sentence  or  the  suspended  part  tliereof,  in  so  far  as  the  same 
had  not  been  previously  remitted.  The  same  power,  with  resi)ect  to  prisoners 
In  the  United  States  Disciplinary  Barracks,  was  lodged  in  the  President.  The 
War  Department  thereby  authorized  the  convening  autliority  to  exercise  a 
broader  policy  of  suspending  sentences  and  then  finally  remitting  them,  and 
means  were  thus  provided  to  avoid,  as  far  as  possible,  the  sending  of  enlisted 
men  to  penal  Institutions  with  the  ctmsequent  branding  of  them  with  obloquy. 
Subsequently,  on  July  27,  1918,  the  commanding  general  American  Expedi- 
Honarj'  Forces  cabled  the  War  Department  for  authority  to  commute  those 
w'ntpnees  which  he  was  authorized  to  confirm,  and  also  those  which  it  was 
necessary  to  forward  to  the  President  for  confirmation.  Theretofore  the  power 
of  commutation  rested  solely  with  the  President.  Tlie  commanding  general  was 
of  the  opinion  that  the  administration  of  justice  would  be  facilitated  by  the 
exercise  by  him  of  said  power.  A  number  of  death  sentences  requiring  con- 
firmation by  the  President  were  being  imposed  in  the  American  Expeditionary 
Forces,  where  the  offense  was  not  of  such  character  as  to  justify  so  severe  a 
IK^nalty,  but  required  a  lesser  measure  of  punishment  Great  delay  would  of 
necessity  be  caused  by  transmitting  the  cases  to  Washington  for  presidential  re- 
view and  action.  Accordingly,  the  Secretary  of  War  transmitted,  on  September 
26,  1918,  to  Congress  a  draft  of  amendment  to  the  fiftieth  article  of  war,  em- 
ixwering  the  President  to  delegate,  whenever  he  deemed  it  advisable  to  do  so, 
the  power  to  mitigate  or  remit  sentences  which,  under  the  Articles  of  War,  re- 
quired his  confirmation  before  execution,  to  the  commanding  general  of  the  Army 
in  the  field  or  to  the  commanding  general  of  a  territorial  department  or  division. 
(Exhibits  142  to  147,  inclusive.) 

In  the  early  part  of  August,  191  j,  there  was  established  in  the  military  jus- 
tice division  of  the  Judge  Advocate  General's  office  a  board  of  review  for  ap- 
t'ellute  consideration  of  the  most  serious  cases.  Prior  to  this  time  if  the  case, 
by  reason  of  error  or  the  seriousness  of  the  offense,  required  a  written  review, 
the  same  was  prei>ared  and  submitted  to  the  chief  of  the  military  justice  di- 
vision. The  function  of  the  board  of  review,  consisting  of  three  specially  se- 
lected officers,  was  to  consider  the  case  after  the  first  review  and  before  it 
reached  the  chief  of  the  militarj^  justice  division.  Due  to  the  rapid  increase 
in  the  number  of  cases  received  in  the  office,  a  second  board  of  review  was 
created,  and  an  idea  of  the  thoroughness  of  appellate  examination  of  records 
<^in  he  had  from  the  following  brief  outline  of  the  functioning  of  the  office  (Ex- 
hibits 109  and  154)  : 

The  military  justice  division  is  di\ided  into  eight  main  sections.  Four  of 
these  sections  have  to  do  with  the  review  of  court-martial  proceedings  In  the 
first  instance.  As  each  case  arrives  In  the  office  of  the  Judge  Advocate  General 
It  is  assigned,  according  to  its  nature,  to  an  officer  in  the  appropriate  section, 
who  makes  a  careful  examination  of  every  step  in  the  proceedings.  If  the  case 
does  not  fall  in  the  group  of  those  serious  ones  which  require  a  written  review, 
and  if  the  record  la  free  from  error  und  nothing  else  is  discovere<l  reiiuirlns: 
arpellate  relief.  It  is  Initialed  by  the  ofllcer  who  examines  it,  and  then  passes 
through  the  chief  of  section  to  the  files.  If  the  case  is  one  requiring  it,  a  writ- 
ten review  Is  prepared  and  submitted  to  the  chief  of  section,  who,  if  he  concurs, 
forwards  It  to  the  proper  board  of  review.  Tliese  two  boards  are  sections  of 
the  military  Justice  division.  The  board  of  review  may  adopt  the  preliminary 
review  as  its  own,  may  modify  or  rewrite  it,  or  may  direct  that  It  be  modified 
or  rewritten  so  as  to  express  its  views.    Each  member  of  the  board  must  concur 
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in  the  approval  of  tlie  opinion,  or  note  his  dissent  before  tlie  review  is  tniiw- 
mitted  to  the  chief  of  the  division  of  military  justice.  Any  dissenting  mt*m- 
ber  may  indicate  the  reasons  for  his  dissent,  eitlier  orally  or  in  writing,  to  the 
chief  of  the  division,  and,  when  lie  so  desires,  to  the  Judge  Advocate  General 
The  approved  opinion  must  be  passed  upon  by  the  chief  of  the  military  jusiict 
division  before  it  reaches  the  Judge  Advocate  General.  In  cases  of  de^ith.  or 
of  dismissal  of  officers,  the  i*ecord  Is  frequently  examined  and  reviewed  inde- 
pendently by  two  sectional  officers  before  being  passed  through  the  chief  c»f 
section  to  the  apprcpriate  board  of  review.  A  more  thorough  system  of  appel- 
late review  would  l)e  difficult  to  find.  Every  court-martial  case  receives  ap- 
pellate review  automatically,  and  through  no  initiative  or  act  of  the  accused. 

How  carefully  the  Interests  of  the  accused  are  guarded  by  the  review  of  the 
records  of  trial,  and  how  thorough  is  the  examination  of  the  cases  in  tlie  *»r!i'> 
of  the  Judge  Advocate  General,  is  indicated  in  No.  107387.  In  this  case  it  wa> 
discovered  that,  in  relieving  and  adding  members  of  a  general  court-martial 
in  a  certain  department,  due  to  transfer  from  that  department  of  offi<>f?rs 
destined  for  service  abroad,  one  general  court-martial  had  in  its  coiiipositino 
at  the  date  of  trial  14  members,  1  in  excess  of  tlie  number  allowe.i  by 
law,  although  but  10  officers  were  actually  present  for  duty  in  the  depan- 
ment  at  the  time.  The  defect  was  not  discovered  by  the  coui%  the  trial 
Judge  advo<'ate,  the  counsel  for  the  defense,  or  the  department  judge  advofiiii'. 
Although  the  accused  was  guilty  of  a  serious  offense  and  sentenced  to  dis- 
honorable discharge  with  three  years*  confinement,  the  Judge  Advocate  General 
reconmieiuled  to  the  Secretary  of  War  that  tlie  findings  and  sentence  be  «le- 
clared  null  and  void  and  that  the  accused  be  released  from  confinement  and 
restored  t<»  duty.  The  recommendations  of  the  Judge  Advocate  General  were 
approved. 

The  average  time  required  after  final  action  by  the  reviewing  authoritit^ 
for  the  cases  to  reach  the  office  of  the  Judge  Advocate  General  was  18.1  d:uv^ 
Oases  tried  in  the  Philippine  Islands,  Panama,  China,  and  France  entered 
into  the  computation  of  this  average.  During  the  first  period  the  average 
time  was  10  5  days.  As  the  number  of  troops  in  France  increased,  the  average 
time  required  for  all  records  to  reach  the  Judge  Advocate  General's  offi«« 
became  greater.  In  the  third  period  the  average  time  was  22.9  days.  It  will 
be  recalled,  however,  that,  in  aid  of  the  revisory  power,  a  branch  of  the  Judge 
Advocate  General's  office  was  established  in  France  by  General  Onlers, 
No.  7,  January  17,  1018,  and  that  the  cjuses  arising  in  France  received  their 
first  review  in  that  office.  From  the  foregoing  it  appears  that  no  great  amouni 
of  time  inter\enes  before  automatic  review  of  trials  takes  place,  and  tlie 
accused  Is  not  compelled  to  remain  long  in  confinement  pending  action  on  his 
case  by  the  Judge  Advocate  General. 

The  clemency  and  restoration  section  considers  all  appeals  by  prisonens 
their  relatives  or  friends,  for  clemency  or  restoration  to  the  colors,  and  pre- 
pares in  writing  for  the  liead  of  the  division  its  recommendations  upon  such 
appeals.  Kvery  soldier  in  the  disciplinary  barracks  is  entitled  to  apply  for 
clemency  once  every  six  months.  Ills  relatives  arid  friends  can  apply  for  the 
same  at  any  time.  This  is  in  addition  to  the  automatic  appellate  review  alxne 
referred  to.  The  clemency  and  restoration  section  also  considers  reconimen- 
^Jations  for  clemency  referred  to  it  by  officers  of  other  sections  of  the  military 
justice  division,  who,  in  reviewing  a  case  as  to  its  legality,  believe  It  to  be 
a  proper  one  for  the  exercl.se  of  clemency. 

That  many  cases  of  excessive  punishments  were  permitted  to  stand,  even 
after  review,  in  the  office  of  the  Judge  Advocate  General,  no  recoramendatioa 
for  the  exercise  of  the  power  of  clemency  having  V^een  made,  is  true.  The 
clemency  board,  composed  of  three  officers  best  suited  to  carry  out  its  purptise:*, 
is  actively  engagwl  in  reviewing  sentences  Imposed  for  offenses  committed  dur- 
ing the  war  period,  with  a  view  not  only  to  equalizing  punishments  but  to 
adjust  said  punisliments  to  present  disciplinary  requirements. 

An  examination  of  the  sentences  Imposed  during  the  periocls  from  which  the 
ca.«es  were  selected  Indicates  some  instanres  wherein  heavy  punishments  wer»^ 
awarded.  Some  of  these  sentences  were  mitigated  by  the  revlewinc  autlinrities. 
Oth(»rs  were  permitted  to  stand.  Some  were  completely  set  aside.  In  case 
No.  108973.  where  the  accused  was  found  guilty  of  desertion,  advising  anoUier 
t<»  desert,  attempt  to  kill,  and  for  carrying  a  concealed  weapon,  a  sentemv 
of  20  years'  confinement  wjis  imr>osed.  The  reviewing  authority,  after  statins 
that  the  judge  advocate  had  erroneously  Introduced  in  evidence  in  a  capitnl 
case  testimony  taken  before  another  court-martial  in  a  former  and  uncom- 
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pletpd  trial  of  the  case,  and  that  this  action  resulted  in  a  complete  miscarriage 
of  justice,  disapprove<l  the  sentence  and  restored  the  accused  to  duty.  In- 
st-ncvs  have  been  frequent  where  sentences  of  long  duration  have  be<'n  mate- 
rial ly  reduced  by  the  reviewing  authorities.  In  many  instances  sentences  of 
10  years  were  retluced  to  as  low  as  six  months.  In  cases  Nos.  1142'Jl  and  114398. 
sentences  of  15  years,  and  In  case  Xo.  1143G4.  one  (»f  20  years,  were  reduced 
to  six  months.  On  the  other  hand,  cases  have  bcHMi  cited  in  tlie  puWic  press — 
and  there  are  unqu(?stlonably  others  which  luive  not  been  published — wherein 
the  sentences  impos(Hl  and  approved  have  been  severe  beyond  all  reason. 
S<»ntences  of  undue  length  have  been  imposed  and  p<'rniitted  to  stand  when 
it  was  known  that  the  offender  would  never  serve  more  than  a  small  fraction  of 
this  imprisonment.  The  sentences  were  undoid^tedly  given  for  their  deterrent 
effe<!t  The  offenses  towering  above  all  others  wherein  unusually  heavy 
sentences  were  Imposed  were  those  of  desertion  and  absence  without  leave. 
It  is  interesting  to  note  in  this  connection  that  various  exi)ediencies  were 
resortetl  to  in  order  to  prevent  these  serious  offenses,  comndtteil.  many  of  them, 
njHm  the  eve  of  departure  of  organizations  for  France.  In  one  division,  in  the 
month  of  January  ahme,  the  number  of  desertions  was  234.  The  division  com- 
mander was  unusually  successful  in  reducing  the  numl)er  of  desertions  In  the 
surt-eeding  months.    In  his  report  he  stated  as  follows : 

"I  always  approve  severe  senten<'es  for  desertion  but  reduce  ihe  severity 
wfien  it  is  shown  that  the  man  voluntarily  relunuHl.  These  cases  are  pub- 
lished to  the  command.  I  also  make  an  effort  to  have  all  of  thes4»  cases 
puhUshwl  in  the  newspapers,  so  that  the  soldiers'  relatives  and  friends  can 
Ik*  made  to  realize  the  seriousness  of  desertion  in  time  of  war." 

The  following  table  indicates  the  number  of  (ascs  of  desertion  In  the  jieriod 
January  1  to  August  18,  391S,  the  date  of  the  division  <onunan<U'r's  report: 

January 234 

Febniary 82 

March 80 

April 91 

May 67 

June 46 

July 30 

Aug.  1-18 21 

As  a  result  of  an  Investigation  made  by  an  officer  of  this  department  and 
from  his  report,  dated  January  18,  1919,  it  appears  that,  from  the  establish- 
m(»nt  of  the  stockade  at  the  Port  of  Embarkation,  Hoboken,  X.  J.,  in  April, 
1918,  to  November  13,  1918,  two  daj-s  after  the  signing  of  the  armistice, 
0.2S()  enlisted  men  were  confined  therein.  The  stockade  was  constructed  on 
a^Mfjunt  of  the  alarming  increase  in  the  number  of  absences  without  leave. 
One  regiment  alone  departe<l  for  overseas  service  leaving  400  men  behind 
absent  without  authority.  One  company  had  25  absentees  at  the  date  of 
departure.  Before  the  establishment  of  the  sto<'kade.  one  soldier  absented 
hlmst^f  six  successive  times  from  as  many  different  casual  organizations 
bound  for  overseas  service.  This  will  give  an  hh*a  of  the  difficulties  under 
which  the  War  Department  was  laboring,  due  to  the  frequency  of  soldiers 
dpserting  their  commands  or  a^.senting  them.selves  therefrom  on  the  eve  of 
<l*"P«rture  ov<>rs<»'^R. 

In  case  Xo.  120910  the  aceuse<l  was  tried  (at  Camp  Gordon,  Ga.)  for  twice  ab- 
«*ntlng  himself  without  leave,  for  breaking  arrest  before  he  was  set  at  liberty 
by  proper  authority,  all  this  in  spite  of  the  fact  that  his  organization  had  l>een 
instructed  to  hold  itself  in  a  constant  state  of  readiness  for  overseas  service. 
He  pleaded  guilty  to  these  offenses,  and  the  only  defense  offered  by  him  was  in 
the  following  words : 

"  I  just  want  to  make  a  statement  without  being  sworn.  I  went  home  for  the 
purpose  of  seeing  my  father,  mother,  and  sister.  I  was  likely  to  never  see  them 
any  more.    That  is  all,  I  reckon." 

He  was  found  guilty  and  sentenced  to  dishonorable  discharge,  and.  In  addition, 
to  10  years'  confinement.  The  convening  authority  approved  the  sentence  of 
conflnement  but  suspended  the  dishonorable  discharge,  and  the  soldier  was  sent 
to  the  United  States  Disciplinary  Barracks,  Fort  Leavenworth,  Kans.  The 
accused  was  30  years  of  age.  After  serving  five  months  of  his  confinement 
the  commandant  of  the  United  States  Disciplinary  Barracks  recommended 
a  remission  of  eight  and  one-half  years  of  his  sentence.  The  clemency  board 
In  the  office  of  the  Judge  Advocate  General  recommended  restoration  to  duty. 
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The  Adjutant  General  concurretl  in  the  recommendation  of  the  commandant 
and  recommended  that  eight  and  one-half  years  of  the  sentence  be  remitted 
and  that  the  matter  of  restoration  be  allowed  to  take  its  normal  course,  A 
member  of  the  demfncy  board  stated,  in  writing,  as  follows: 

"The  man  ought  to  be  restored  at  once,  first,  because  apparently  he  ought 
never  to  have  been  tried  at  all,  and,  secondly,  because  according  to  every  ci>n- 
ception  of  natural  justice  he  has  long  since  expiated  his  offense.  His  oflfens** 
was  not  serious  at  the  worst.  He  was  absent  without  leave  less  than  three 
days,  and  the  memorandum  sheet  shows  that  he  broke  arrest  and  went  absent 
without  leave  for  the  purpose  of  telling  his  parents  and  sisters  good-by.  H»? 
pleaded  guilty  to  these  offenses.  He  had  been  in  the  Army  but  one  month  when 
lie  committed  this  delinquency.  Justice  requires  that  he  be  restored,  and  it  is 
only  an  adherence  to  routine  and  mere  formalism  that  suggests  that  he  should 
be  retained  longer  for  the  purpose  of  determining  whether  he  should  be  restored 
or  not.  The  whole  truth  of  the  matter  is  the  militarj'  authorities  should  never 
have  put  him  in  a  position  where  he  would  have  to  be  restored.  He  should 
have  been  with  the  colors  all  the  time.  Administration  that  balks  at  immediate 
restoration  is  the  kind  that  brings  military  justice  into  disrepute." 

Tliere  Is  nothing  in  the  record,  except  the  uasworn  statement  of  the  soldier. 
to  indicate  tiiat  he  went  home  to  say  good-by  to  his  father,  mother,  and  sl<'ter. 
On  March  4,  1919,  six  montfis  after  the  soldier's  trial,  his  father  made  affidavit 
in  connection  with  an  application  for  restoration  of  his  son  to  duty.  He  states] 
as  follows : 

"Just  prior  to  his  desertion  from  Camp  Gordon  he  came  home,  and  deponent 
undertook  to  quiet  him  and  explain  to  him  the  situation  with  reference  to  his 
duties  and  the  reasons  why  he  should  remain  with  his  company,  and  that  his 
said  son  resolved  firmly  that  he  would  stay  with  them,  but  in  the  opinion  of  de- 
ponent as  the  time  approached  and  he  heard  the  boys  talking  his  fear  became 
uncontrollable.  He  further  says  that  the  practice  on  the  rifle  range  comiHetely 
unnerved  him,  and  his  son  told  deponent  that  he  just  could  not  stand  it,  and  his 
mental  condition  was  very  bad." 

The  Secretary  of  War  concurred  in  the  recommendation  of  the  clemency 
l)oard,  and  the  soldier,  on  April  11,  1919,  was  restored  to  duty. 

The  treatment  of  military  offenders  at  the  Disciplinary  Barracks  is  sn 
closely  associated  with  the  system  of  military  justice  that  a  brief  outline  of 
the  functioning  of  the  Atlantic  branch,  based  upon  a  report  from  the  comman- 
dant of  that  institution,  dated  April  1,5,  1919,  will  be  set  forth.     (Exhibit  14S.) 

Every  military  prisoner,  upon  admission  to  the  Disciplinary  Barracks,  is 
given  a  thorough  mental  and  physical  examination.  Every  possible  source  of 
Information  is  made  use  of  to  obtain  a  complete  history  of  the  offender,  so  that, 
at  the  end  of  a  month  or  six  wt^eks,  a  reasonably  accurate  estimate  of  the 
soldier,  his  ability  and  requirements,  can  be  arrived  at.  Some  offenders  are 
mentally  deficient,  such  as  the  insane,  the  epileptic,  the  feeble-minded,  and  those 
addicted  to  drugs  and  alcoholics.  Others  show  character  defects,  or  inability 
to  adjust  themselves  to  any  environment,  as  shown  by  truancy  In  school  life 
and  lack  of  persistence  in  employment. 

Tlie  treatment  of  the  military  offender  in  the  Disciplinary  Barraclcs  has  a 
twofold  object,  first  to  return  him  to  the  colors  a  better  soldier,  and  secondly, 
if  unfitted  for  military  service,  to  return  him  to  civil  life,  if  possible,  a  better 
citizen. 

Any  prisoner,  regardless  of  his  offense  or  length  of  his  sentence,  is  eligible 
to  the  disciplinary  battalion,  if,  after  a  thorough  study  of  his  case,  he  appears 
capable  of  being  reclaimed  to  the  military  service.  The  battalion  is  remove*! 
from  the  general  barracks  r)opulation,  and  Is  quartered  In  a  cantonment  build- 
ing. This  building  has  neither  bolts  nor  bars.  The  battalion  cooks  and  serves 
its  own  rations  and  does  its  own  guard  duty.  It  is  under  the  supervision  of 
one  connnissioned  and  several  noncommissioned  ofllcers.  The  discipline  in  the 
battalion  is  very  strict,  yet  the  members  are  given  considerable  liberty.  U. 
after  three  months'  intensive  military  training,  a  member  of  the  battalion  is 
certified  as  capable  of  taking  his  place  in  a  regular  military  organization,  he  is 
recommended  for  restoration  to  the  service. 

The  numbered  men  consist  of  those  whose  examinations  show  that  they 
are  not  desirable  for  the  disciplinary  battalion,  although  some,  after  further 
observation,  may  prove  to  be  so.  The  treatment  of  these  men  is  along  educa- 
tional and  vocational  lines.  Classes  are  conducted  by  experienced  Y.  M.  C.  A. 
ttnchers. 

In  connection  with  the  educational  system,  an  honor  system  has  been  Insti- 
tuted among  the  prisoners.    A  recognized  organization  with  the  better  element 
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of  tile  prisoners  in  control «  snibject  to  the  supervision  of  the  officers,  was 
Treated.  The  lawless  and  antagonistic  element  is  placed  at  a  disadvantage. 
The  association  has  its  rules  and  regulations  and  its  tribunals  for  trial. 
Privileges  are  the  reward  for  good  conduct  and  punishments  are  the  penalty 
for  misbehavior.  Every  new  arrival  is  met  by  a  member  of  the  Honor  Associa- 
tion. Previously,  the  disgruntled  and  antagonistic  element  was  the  first  to 
approach  the  newcomer.  Recently  the  honor  committet*  notified  the  commandant 
that  the  organization  was  having  some  diflftculty  with  its  offending  members, 
who  preferred  trial  by  the  prison  court  instead  of  by  the  honor  court.  Recom- 
mendation was  made  that  the  punishment  prescribed  by  the  former  be  made 
equal  in  severity  to  that  of  the  latter.    The  commandant  reported  a«  follows: 

'*  It  is  iM>ssible,  and  has  har){)ene<l,  that  prisoners  sentence<l  to  serve  upward 
of  'Jii  years  have  been  restore<l  to  the  colors  In  fewer  months.  In  fact,  it  Is 
iMissihle  for  a  pri.soiier  with  a  life  sentence  to  be  restored  to  a  regular  organi- 
zation in  five  m<mths.  In  the  case  of  numbered  men,  recommendations  for  their 
release  have  l)een  made  for  various  reasons — on  account  of  youth,  mental  In- 
fiTiorlty,  inadetiuate  personality,  nervous  instability,  and  the  financial  condi- 
tion of  their  dei)endents — ^so  that  in  the  case  of  these  prisoners,  as  well  as  the 
battalion  men.  the  sentence  really  cuts  but  little  figure.  This  practice  of  recom- 
uiending  prisoners  for  release,  as  outlined  above,  was  the  general  policy  of  this 
institution  months  before  the  present  clemency  board  was  api>ointed. 

"As  a  matter  of  fact,  we  are  confronted  by  a  much  greater  administrative 
problem  by  the  short  sentences  now  Imposed  than  by  the  longer  ones.  Men  with 
8lM»rt  sentences  are  generally  apathetic  as  to  restoration.  Six  months'  sentence, 
with  good-conduct  time  deducted,  releases  a  man  by  expiration  of  his  sentence 
in  five  months,  too  short  a  time  for  the  corrective  and  disciplinary  measures 
applied  to  him  to  be<H)me  sufficiently  effective  to  w^arrant  restoration.  A 
shorter  sentence  than  six  months,  and  some  are  shorter,  practically  precludes 
the  possibility  of  extending  restoration.     ♦     ♦     ♦ 

"No  man  shall  be  sent  to  the  disciplinary  barracks  for  a  shorter  period  than 
(»ne  year.  Men  with  longer  sentences  have  something  definite  to  work  for, 
which  is  not  the  case  with  shorter-term  men.  The  longer  sentence  awakens 
the  jirisfiiier  to  a  healthy,  laudable  endeavor,  while  thi»  shorter  sentence  stifles 
ambition.  The  short-term  prisoner  sits  back  and  waits  for  the  end  of  his  term, 
api)eals  to  work  for  restoration  fall  on  deaf  ears,  and  the  morale  of  the  Institu- 
tion Is,  in  consequence,  lowered." 

The  Honor  Association  of  prisoners  concluded  a  recent  review  of  the  objects 
and  results  of  their  association  in  the  following  language : 

•'  We  owe  a  debt  of  gratitude  to  the  oflJiclals  of  this  Institution  for  the  assist- 
ance they  liave  rendered  us  in  accomplishing  our  ideal,  and  we  sincerely  hope 
that  the  facts  and  conditions  as  descrll)ed  in  this  article  will  serve  as  an  In- 
s(iiration  and  Incentive  to  the  inmates  and  oflicials  of  institutions  of  similar 
character  throughout  our  beloved  Unlte<l  States." 

The  loaition  of  the  United  States  Disciplinary  Barracks  Is  at  Fort  Leaven- 
worth, Kans.,  to  which  in  far  the  greater  number  of  prisoners  is  sent.  One 
branch,  the  Atlantic,  is  situated  at  Governors  Island,  N.  Y. ;  another,  the  Pacific, 
is  established  at  Alcatraz,  Calif.  The  number  of  men  restored  to  duty  during 
the  12  months  ending  April  17,  1019,  at  each  place  was  as  follows  (Exhibit 
149): 

Original  length  of  (sentence  and  number  of  men  rent  or  ed  and  arerape  time 

actually  sen'cd  to  restoration. 


Year. 

Fort  I^avenworth 
Barracks. 

Atlantic  Branch. 

Pacific  Branch. 

NiiraVer 
restored. 

190 

Average 
time. 

Nr  niter 
restored. 

A>era'4e 
time. 

1 

Nrm»  er  i  AveraRo 
resioiod.  |     time. 

1 

ItoZ 

M'onthti. 

(I 

\» 

51 

43 

8 

70 

ft 

1 

yfonthfi. 

s 

M 

i 

('> 
5 

1   Months. 

rp              7 

2  to  3.... 

33               7 

10               9 

1(3                 8 

3>                  9 

3to4.... 

U  1             f^ 

410  5 W 

2                 1) 

SlolO.... 

111 

Si 

23 

4 

1 

9 

10  to  2D.... 

U 

t>TeraD... 

32                K 

1 

_ 
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For  the  fiscal  year  ending  June  30,  1918,  the  number  of  men  restored  fnvoi 
Fort  Leavenworth  was  374,  of  whom  only  24  were  reported  as  failures. 

The  following  table  prepared  by  The  Adjutant  General  indicates  the  extent 
to  which  the  power  of  executive  clemency  has  been  exercised  as  a  result  of  (h*- 
operation  of  the  clemency  board  in  the  (»fflce  of  the  Judge  Advocate  Genenil. 
It  covers  a  period  of  seven  weeks  imme<liately  prior  to  April  26,  1919.  (Kx- 
hlblt  152.) 


9 

Fort 
Leaven- 
worth 
Barracks. 

Atlwtic 
Branch. 

Pacific 
Branch. 

11 

67 
13 

1 

Peniten- 
tiary. 

Posts. 

Total 

Unexpired  pnrt  of  sentence  remitted 

Portian  of  sentence  remitted 

r)(<s 

1,.V3 

351 

bO 

12 

1 
45 

53 

95 

49 

5 

• 

23 
103 

* 

2 

1 
1 

TV 
1  »•« 

Re:$tored  to  dutv 

'4il 

Dbicharged  (A.  R.  139) 

tt. 

Transferred  from  penitentiary  to  Disdpli- 
narv  BarracV  s 

2.&5 

Transferred  frt  m  pcnitentiTv  to  Pisciph- 
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It  is  believed  that  the  Judge  Advocate  General's  Department  has  functionod 
during  the  war  with  the  interests  and  rights  of  the  enlisted  men  constantly  in 
mind,  and  that  the  various  steps  taken  and  the  measures  adopted  have  beeu 
for  the  single  purpose  of  safeguarding  those  interests  and  rights.  It  has  been 
successful,  exci>pt  in  a  few  isolated  instances,  in  accomplishing  that  puri>f»!^- 
That  these  instances  have  occurred  Is  partly  due  to  the  failure  of  the  Article*? 
of  War,  and  the  machinery  provided  by  law  for  the  administration  of  military 
justice,  to  completely  function  in  the  rapid  assembling  of  an  array,  undis.!- 
pllned  and  unlnstructed,  of  several  million  men.  Whatever  injustice  has  been 
done  is  now  being  remedied  In  so  far  as  it  is  possible  to  do  so  in  the  absence 
of  legislative  action.  That  such  legislation  is  necessary  to  prevent  like  in- 
justice in  the  future  can  not  be  denied.  This  matter  is  now  receiving  the  at- 
tention of  able  jurists  wMthln  and  w^ithout  the  army,  and  it  Is  l)elieved  that. 
In  the  light  of  the  experiences  of  the  recent  war,  the  military  code  can,  with- 
out a  great  deal  of  legislation,  be  made  proof  against  those  pratices  which 
have  been  shown  to  be  unjust. 


111.    A.VSWKKS  TO  THE  gi'KSTrONS   IN  THK   MKMORANDI'M    OK  THK  SM?RK'TARY   OK  WAK 

"(1)  What  machinery  wns  organized  In  the  Ottice  of  the  Judge  Adv<xnu»^ 
CJeneral  for  tho  efTe<'tive  conshleratlon  of  re<*ord.s  with  a  view  to  iimkin:.:  ai»" 
proprlnte  recommendations  for  clemency V"     (Exhibit  1.) 

This  question  Is  fully  answered  on  i>ages  ol  to  53,  inchislve.  of  this  reyK^rt. 
An  early  review  of  court-mjirtial  records  has  always  l)een  provided  in  the  orti<v 
of  the  Judge  Advocate  Oeneral.  with  a  view  to  detection  of  error  In  the  i»r«> 
ceedings,  and  to  discovering  such  facts  as  call  for  the  exercise  of  exet'UtivH 
clemency.  Formerly,  the  review  was  made  by  an  officer  of  the  Judge  AdviMtU>' 
(General's  Department,  who  made  his  reconmiendatlons  to  the  divisional  chitt 
or  directly  to  the  Jmlge  Advocate  (ieneral.  hater  Iwrnrds  of  review  were  cre-at^Hi. 
thereby  Insuring  a  grejiter  thoroughness  of  the  examination  of  rt»cords  of  triiil 
No  act  of  the  accused  is  necessary  to  insure  review  of  his  trial  re<H>rd.  Th'* 
review  Is,  and  always  has  lKH?n,  entirely  automatic.  The  Judcje  Advocate  Oen 
eral  is  not  lindted  to  the  evidence  of  record  In  tlie  api^ellate  review. 

Tlie  establishment  of  the  clemency  board  provides  means  for  the  considera 
tlon  of  records  of  trial  subsetiuent  to  their  original  review  In  the  ofR(*e  of  th' 
Judge  Advocate  General,  and  also,  and  In  connection  theivwith,  thos<*  fatt«' 
existing  prior  or  sul)sequent  to  trial,  which  called  for  the  exercise  of  exwutive 
clemency.  The  conduct  of  the  accused  at  the  Disciplinary  Barracks  or  [leni 
tentlary  has  great  weight  In  arriving  at  the  recommendations  to  be  made  t» 
the  Secretary  of  War.  This  review  is  in  part  automatic  in  the  seu'SK*  that  nwn> 
eases  are  considered  without  initiation  on  the  part  of  the  accused.  The  latttT 
has  always  had  the  privilege  of  submitting  an  application  for  clemency  every 
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rf\  months,  and  at  any  time  lie  had  new  matter  to  present  which  warranted 
<*<)nsl(leratlon.  The  machinery  In  the  office  of  the  Judge  A«lvocnte  (rcneral  has 
functioned  effectively  in  nccompllshinfr  its  purpose. 

In  a  niemornndnm,  date<l  February  19.  191S,  for  Ci\\>t.  K.  S.  Wallace,  AVar 
l>)I!eRe,  dictated  by  Oen.  Ansell  and  signed  by  Lietit.  Col.  R.  P.  Spiller.  Gen. 
Ansell,  referring  to  the  functions  of  tlie  Judge  Advocate  Oeneral's  Department 
in  <*onnectlon  witli  the  present  war,  states : 

•*  Fundamental  rights  are  Involvefl.  Military  jurisdiction  is  to  be  exercised 
with  care  and  mution,  yet  with  cautlouH  regard  which  must  be  exercised  with 
certainty  and  assurance.  This  office  has  calle<l  to  its  aid  some  of  the  most 
distinguisbed  lawyers  of  the  country.     ♦     •     • 

"  But  it  is  as  a  bureau  of  military  justice  that  the  functicms  of  the  department 
touch  personally  and  individually  each  officer  and  enlisted  man  of  the  estab- 
lishment. The  rights,  duties,  and  obligations  of  all  military  pei-sons  are  estab- 
lished and  regulated  by  a  military  code  consisting  of  both  written  and  unwritten 
law.  A  member  of  the  establishment  is  required  to  conform  not  only  to  this 
special  code,  but  also  the  general  law  of  the  land,  and  such  conformity  may  in 
a  ?:eneral  way  be  designatwl  as  discipline.  Discipline  Is  maintaine<l  In  the  last 
analysis  by  the  exertion  of  military  power  through  regularly  established  mlll- 
rary  tribunals  which  function  in  accordance  with  a  penal  code,  technically 
known  as  the  Articles  of  War.  This  code  is  enacteil  by  (Congress  un<ler  its 
power  to  make  rules  aiid  regulations  for  the  government  of  the  Army.  An 
offender  against  It  is  chanre<l,  arrostetl,  tried,  sentencetl,  and  punished  In  strict 
accord  with  the  articles.  The  cmle  is  a  complete  co<lc  of  penal  law.  both  sub- 
stantive and  adjective.  Discipline  must  be  maintained  in  strict  accordance 
with  the  co<le,  and  with  justice. 

"The  pro<*eedings  of  every  case  tried  by  court-martial  must  be  ac<'urntely 
and  completely  recorded  and  forwarde<l  to  the  office  of  the  Judge  Advocate 
General  for  review,  and  that  authority  makes  necessary  revision  in  order  that 
justice  may  be  done  every  accuse<l  man.  All  human  tribunals  are  Imperfect, 
and  especially  imperfect  will  be  the  military  tribunals  of  our  newly  created 
Army.  The  officers  constituting  the  court  have  not  been  experienced  in  the 
W'hool  of  war  and  in  military  law,  but  have  only  recently  come  from  civil  life. 
Besides,  this  is  the  first  demo<"ratlc  Army  that  America  has  ever  raised.  Its 
members  come  from  the  fields  and  the  factories,  from  every  class  of  society, 
and  from  every  walk  of  life.  Both  officers  and  men  alike  are  uninured  to  mlll- 
tarj-  methods  and  requirements.  The  spirit  of  such  an  Army  Is  bound  to  be  of 
the  highest  quality,  notwithstanding  there  will  be  abundant  opportunity  for 
the  exercise  of  authority  upon  the  part  of  those  w^ho  have  it.  and  for  numerous 
Infractions  of  discipline  upon  the  part  of  men  who  have  had  no  opportunity  to 
atijuire  the  necessary  appreciation  of  discipline.  Courts-martial  may  be  ex- 
perted  to  be  rather  frequent  and  errors  In  prr)cedure  numerous.  The  review 
enjoined  by  law  to  be  carried  out  in  the  office  of  the  Judge  Advocate  General 
most  be  made  with  all  the  more  cautious  regard  for  the  rights  of  individuals 
so  strangely  circumstanced  In  a  new  Institution.  This  the  people  will  demand ; 
this,  in  justice  to  the  Army  and  the  individuals  thereof,  this  office  must  do; 
and  this  this  office  is  equipped  to  do." 
<t*'n.  Anspll,  in  his  rei»on  of  July  8,  1018.  rebitlve  to  his  trip  abroad,  stated: 
"  In  pas.sing  I  should  like  to  say,  and,  considering  the  nature  of  this  report 
I  think  that  with  entire  propriety  I  may  say,  that  as  a  result  of  my  observa- 
tions and  .study  hcr*^  I  have  been  surnrisinsrly  struck  with  tlie  prevision  with 
which  the  office  of  the  Judge  Advocate  General  of  our  Army  has  been  admin- 
istered for  the  past  several  years,  Including  the  period  of  this  war.  Without 
particular  opportunities  for  so  doing,  and  without  the  advantage  of  actual  war 
experiences  had  here,  it  has  anticipated  necessities  of  administration  which  as 
a  rule  only  exi)erience  develops:  and,  more  remarkable  still,  there  is  a  sur- 
prising consonance  between  the  principles  of  administration  which  our  office 
had  recommended  to  be  adopted  and  which  doubtless  in  the  end  will  be  adopted 
In  the  department  and  those  principles  which  are  found  to  be  an  approved 
Iwisic  part  of  the  military  administration  of  the  allied  nations." 

It  would  appear  from  these  statements  that  at  the  time  they  were  written, 
vIk.  February  and  July,  1918,  Gen.  Ansell  had  full  confidence  In  the  military 
wKle  and  in  the  ability  of  the  Judge  Advocate  GeneraFs  Office  to  protect  the 
Interests  of  the  Army. 

It  is  pertinent  to  here  state  that  the  present  military  code  enacte<l  In  1916  Is 
snhetnntlally  the  same  as  that  which  on  February  6,  1914,  was  reported  to  the 
senate  by  the  Senate  CJommlttee  on   Military  Affairs.     In   that   report  the 
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Senate  Militao'  Affairs  Committee  adopted  the  unanimous  repoTt  of  its  sob- 
committer  which,  in  conclusion,  stated  as  follows: 

**  Convinced  that  tlie  revision  embodies  many  essential  reforms  in  our  mili- 
tary Ihw,  and  thjit  it  i>resi?ntH  an  adequate  and  modern  viilHary  code,  your 
subcommittee  earnestly  recommends  that  the  project,  as  set  forth  In  th* 
amended  draft,  l)e  recommended  for  enactment." 

"(2)  To  what  extent,  if  at  all,  has  the  making  of  such  recommendations  f«ir 
clemency,  or  otherwise  properly  administering  the  business  of  militrtry  justirv. 
been  affected  by  the  difference  of  opinion  with  regard  to  the  interpretation  of 
section  1199  of  the  Revised  Statutes  of  the  United  States?"     (Exhibit  1.) 

The  difference  of  opinion  concerned  only  a  question  of  statutory  construction. 
There  has  never  been  a  controversy  in  the  office  of  the  Judge  Advocnto  0<»»irmi 
over  the  necessity  for  exercising  as  complete  a  revisory  or  appellate  Jurlsdictloi 
over  courts-martial  as  was  possible  without  Interfering  with  the  necej^sarr 
disciplinary  powers  of  officers  commanding,  and  therefore  responsible  for  the 
discipline  of,  troops. 

For  a  long  time  after,  and  In  spite  of,  the  adverse  ruling  by  the  Secretary  of 
War  in  November,  1918,  Oen.  Ansell  persisted  in  his  view,  under  his  "reint^r- 
pretation  "  of  an  old  statute,  that  the  Judge  Advocate  General  was  the  only 
lawful  court  of  last  resort  in  all  court-martini  cases,  and  as  such  suprpmt^— 
not  subordinate  even  to  the  Secretary  of  War  or  the  President.  That  view  he 
pressed  upon  his  subordinates  while  they  were  acting  under  General  Onlen 
No.  7.  Theso  orders  he  insisted  were  wrong  in  legal  principle.  This  persist- 
ence in  opposing  the  announced  and  final  decision  of  the  Secretary  of  War  w«« 
marked,  and  continued  with  gradually  decreasing  obtruslveness  until  Gen.  Ansell 
departed  for  EuroT>e  In  April,  1918.  Gen.  AnselVs  assertion  that,  durlnc  this 
period,  he  was  relieved  from  duty  In  connection  with  the  administration  of 
military  justice  is  not  bosed  upon  fact.  He  never  was  so  relieved,  nor  were 
his  duties  in  the  .Judge  Advocate  General's  Offlce  ever  curtailed  in  the  sli2:h*<*^t 
degree  bv  the  Secretary  of  War,  the  Chief  of  Staff,  or  the  Judge  Advocate  Gen- 
eral. While  it  is  true  that,  in  November,  1917,  the  Secretary  of  War  was  Ot^ 
sirous,  and  expresse<l  the  hope,  that  Gen.  Crowder  might  give  more  of  hi> 
time  to  the  office  of  the  .Tudce  Advocate  General,  it  has  been  seen  that  the 
duties  of  the  Provost  Marshal  General's  offlce  prevented.  From  Febniary 
until  April,  1918,  Gen.  Ansell's  duties  and  authority  remained  undiminishel 
except  In  so  far  as  he  voluntarily  failed  to  have  anytlilng  whatever  to  do  with 
the  operntlon  of  General  Orders,  No.  7. 

Upon  his  return  from  Europe  In  July.  Gen.  Ansell  gave  the  provisions  of 
General  Orders,  No.  7,  the  same  liberal  Interpretation  that  prevaile<l  whfn  the 
orders  first  btK^nme  effective.  While  the  provisions  of  General  Orders,  No.  JU. 
were  contrary  to  the  interpretation  of  section  1199.  Revised  Statutes,  as  ap- 
proved by  the  Secretary  of  War,  the  administration  of  military  ju.stice  did  not 
suffer  during  the  period  that  those  orders  remained  in  force. 

Until  recently,  what  was  first  a  mere  difference  of  opinion  went  no  furthw. 
The  opposing  views  were  urged  with  force,  but  with  dignity.  Such  opposition 
as  existed  was  an  opposition  of  opinion,  of  judgment,  and  not  of  personality. 
There  was  no  diffusion  of  energies  nor  conflict  of  loyalties.  The  work  wfl« 
carT'ied  on  with  marked  diligence  und  unanimity  of  purpose  by  all  concerneil 

The  disagreement  did  not  at  any  time  affect  the  functioning  of  the  machiiuTy 
to  which  it  related.  It  is  clear  that  all  the  recommendations  of  Gen.  An<i»n 
received  most  careful  consideration  by  the  War  Department  and  there  has  not 
been  a  Hinnrle  instance,  exce[»t  with  res^iect  to  section  1199,  Revise*!  Statutes, 
and  the  fiftieth  article  of  war,  where  his  recommendations  on  matters  of  p<>li«7 
relating  to  the  administration  of  military  justice  have  not  been  adopted  in 
whole  or  in  part. 

Recently,  there  has  develoywd.  among  the  officers  now  in  the  Judee  Advo- 
cate General's  Office,  a  feeling  of  resentment  over  the  one-sided  and  unfair 
discussion  of  the  whole  matter  in  the  public  press.  The  testimony  to  that  efftTt 
comes:  in  part  from  officers  who  concur,  or  at  least  concurred  originally, 
in  Gen.  Ansell's  crjnstruction  of  the  statute.  Most  of  those  officers  are  lawyer* 
who  hft  positions  of  prominence  at  the  bar,  on  the  l>ench,  or  the  faculties  of 
colleger,  of  law  to  ac<H'pt  their  commissions.  They  have  lalnired  with  unceasin? 
diligence.  They  have  reviewed  all  of  the  thousands  of  general  court-martial 
cas(»s.  Ne(HlIess  to  sa.v.  not  being  military  men,  their  intellectual  mediuni 
of  examination,  their  standard  of  justice  (if  there  is  more  than  one  such 
standard),  has  been  tliat  of  the  civilian  rather  than  the  soldier. 

Feeling  as  they  do  that  they  have  accomplished  their  mission,  which  has 
been  to  prevent    Injustice,  they  do  not    take   kindly    to  an  attack  from  any 
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source,  especially  from  the  man  who,  more  than  anyone  else,  has  directed  their 
enrrffirs.  They  frankly  point  out  certain  errors  and  weaknesses  of  the  system^. 
WluU  they  resent  is  the  fact  that,  so  far,  those  errors  and  weaknesses,  the 
existence  tf  which  has  heen  demonstrated  by  the  war,  have  been  the  only 
aspect  of  the  situation  which  has  been  presented  to  the  public  by  their  own 
chief;  by  that  one  of  their  number  \yho,  more  than  any  other,  was  qualified 
to  speak  of  the  pood  points  of  the  system  as  well  as  the  bad.  But  this  feeling 
of  resfiutment,  now  existing,  is  n»strained  and  repressed.  Its  effect,  if  any, 
on  tlie  work  of  the  office  is  negligible. 

Gen.  Cmwder  did  not  h't  the  difference  of  opinion  interfere  with  his  sense 
of  duty  and  justice  to  (len.  Ansell,  as  is  indicated  in  his  letter  of  January  2) 
1011),  to  The  Adjutant  General,  recommending  Gen.  Ansell  for  a  distinguished- 
service  medal  as  follows  (Exhibit  153)  : 

"  I  n»coramend  that  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate  General's 
Department,  Unlteil  States  Army,  be  presented  the  distinguished-service  medal 
for  exceptionally  meritorious  service  to  the  Govenimcnt  as  acting  head  of 
th  Judge  Advocate  General's  Department  during  this  war. 

"  Gen.  AnselTs  ser>ices  have  been,  in  ray  judgment,  preeminently  of  the  kind 
that  the  statute  contemplates  thus  to  be  awarded.  Ills  duties  have  been  of 
fundamental  importance  and  great  responsibility,  and  he  has  shown  himself 
exceptionally  oualified  in  the  performance  of  them.  His  legal  ability,  his  gen- 
on.l  qualifications  and  attainments,  his  personality,  energy,  and  cnpacltj'  for 
'^ieutlfic  organization  and  vigorous  administration,  his  judgment  and  prevision, 
enahU-d  him  at  the  outset  to  appreciate  and  encompass  the  legal  duties  involved 
in  the  raising,  maintenance,  and  administration  of  a  vast  military  establish- 
ment, and  to  organize  tlie  department  for  the  proi>er  i)erformance  of  those 
duties.  Those  same  qualities  have  enable  him  at  all  times  to  perform  them  In 
a  way  that  has  appreciably  contributed  to  victory. 

"His  hundreds,  even  thousands,  of  thoughtful  opinions  on  the  records  of 
the  departraet  show  that  he  hj^s  been  a  powerful  instnmient  In  aiding  In 
the  organization  of  the  new  establishment  within  the  law.  In  keeping  it  within 
its  proper  relation  to  civil  instructions  and  the  law  of  the  land,  in  conforming 
lullitary  administration  to  the  requireujents  of  law,  and  In  maintaining  law 
and  Justice  within  the  Army.  This  he  has  done  without  placing  Impediments 
in  the  way  of  rightful  administration,  but  instead,  such  administration  has 
bo<»n  given  legal  direction  and  elTectual  impulse." 

He  then  related  In  detail  those  accomplishments  of  Gen.  Ansell  which  were 
the  basis  for  the  above  remarks. 

"(3)  To  what  extent.  If  at  all,  has  the  presentation  of  facts  with  regard 
to  the  administration  of  military  justice,  either  to  the  Secretary  of  War  or  to 
the  public,  been  affected  by  failure  of  cooperation  In  the  Oflice  of  The  Judge 
-\dvocate  General?"     (Exhibit  1.) 

The  disagreement  has  had  no  effect  upon  the  presentation  of  facts  to  the 
^^e^Tetar3'  of  War.  It  has,  however,  create<l  in  the  minds  of  the  public  Incor- 
rect ideas  as  to  the  administration  of  military  justice.  During  the  entire  con- 
troversy, until  the  occasion  of  the  appearance  of  Gen.  Ansell  before  the  Senate 
Military  Committee,  the  records  are  free  from  intemperate  language  or  appar- 
ent disiwsition  to  question  honesty  of  purpose.  In  giving  to  the  Senate  Mili- 
tary Committee,  and  thereby  to  the  public,  full  and  complete  Information,  and 
♦expressing  his  views  fully  and  freely,  Gen.  Ansell  performed  his  full  duty 
ami  rendered  a  real  service  to  the  Army  and  to  the  country.  In  his  testimony 
hefore  the  Senate  conuulttee  and  In  his  letter  to  R(»presentative  Burnett,  Gen. 
Ansell  made  statements,  some  of  which  were  exaggerated  and  misleading,  and 
without  apparent  cause  or  provocation  referred  to  the  Judge  Advocate  General; 
thp  (^hlef  of  Staff,  and  the  Secretary  of  War  in  terms  which  were  intemperate, 
'lirespectful,  and^  Insubordinate.  His  letter  to  Representative  Burnett  was 
admittedly  calknl  forth  by  criticisms  of  Gen.  Ansell  made  by  Mr.  Burnett  on  the 
floor  of  Congi'ess.  With  respect  to  the  exchange  of  these  |)ersonal  recrimina* 
tions  between  GenS.  Crowder  and  Ansell,  unfortunate  as  they  are,  the  public 
is  not  cxjncemed.  They  are  not  covered  In  this  report.  The  public  has  bt»en 
misled  by  Gen.  Ansell's  magnifying  certain  admitted  <lefects  in  isolate<l  cases, 
as  a  resiilt'tif  which  the  administration  of  military  justice  has  be<»n  brought 
under  severe  criticism,  some  of  which  is,  but  most  of  which  is  not,  deserved. 

"(4)  Any  other  defects  of  administration  or  conduct  which  appear  on  Investl* 
gatlon  proper  to  be  called  to  my  attention  In  order  that  effective  organlEathui 
may  be  made  of  all  the  forces  of  the  Judge  Advocate  General's  Oflice  for  th« 
performance  of  its  duties."     (B^xhibit  1.) 

13226&-19— PT  7 5 
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There  have  been  no  defects  of  administration  or  conduct  which  should  be 
called  to  the  attention  of  the  Secretary  of  War,  requiring  any  change  in  the 
organization  of  the  Judge  Advocate  GeneraVs  Office  for  the  performance  of 
its  duties. 

J.  Ij.  Chambeblatv. 


Wab  Depabticent. 
WMhington,  May  22,  1919. 
From :  The  Secretary  of  War. 
To :  The  Inspector  General  of  the  Army. 

Subject:  Investigation  of  controversies  pertaining  to  the  office  of  the  Judge 
Advocate  General. 

I  return  herewith  the  report  of  the  Inspector  General  of  the  Army.  date<i 
May  8,  covering  the  investigation  of  controversies  pertaining  to  the  office  of 
the  Judge  Advocate  General,  directed  by  my  memorandum  of  March  7,  1919. 

This  report  is  thoroughgoing  and  complete  and  deals  in  the  most  satisfactory 
way  with  all  the  questions  submitted.  It  should  be  filed  in  the  office  of  the 
Inspector  General  to  be  available  for  use  In  connection  with  the  various  studies 
now  being  made  by  agencies  created  by  the  War  Department  and  by  outside 
bodies  with  a  view  to  suggesting  l)etterments  in  the  substance  and  adminis- 
tration of  military  law.  Pending  the  completion  of  those  studies  and  the  pre- 
sentation of  the  matter  In  full  to  the  Congress,  no  present  action  will  be  taken 
upon  the  report. 

Newton  D.  Baker, 

Secretary  of  War. 


Exhibit  1. 


Wab  Depabtment, 
Washitiffton,  March  7,  1919. 


Memorandum  for  the  Inspector  General. 

Certain  controversies  have  arisen  with  regard  to  the  presentation  of  facts 
growing  out  of  the  administration  of  military  justice  to  the  Secretary  of  War 
and  with  regard  to  the  administration  of  military  Justice  itself  In  the  office 
of  the  Judge  Advocate  General  during  the  war.  It  may  be  roughly  said  that 
these  controversies  began  with  the  presentation  of  a  brief  in  behalf  of  a  certain 
construction  of  section  1199  of  the  Revised  Statutes  of  the  United  States  by 
Gen.  Ausell  and  reply  brief  thereto  by.  Gen.  Crowder.  The  legal  question  In- 
volved In  that  difference  of  opinion  was  definitely  settled  by  the  Secretary  of 
War  and  need  be  given  no  consideration  In  the  inquiry  which  you  are  herein 
directed  to  make. 

It  is  conceded  that  the  curative  power  of  clemency  existeil  in  the  President 
and  the  Secretary  of  War,  and  that  in  the  first  instance  the  Secretary  of  War 
and  the  President  rely  upon  the  Judge  Advocate  General's  office  for  recom- 
mendations growing  out  of  their  examination  of  records  of  court-martial  trials. 
I  therefore  desire  to  have  you  conduct  a  thorough  investigation  into  the 
following  questions: 

(1)  What  machinery  was  organized  in  the  office  of  tlie  Judge  Advocate  Gen- 
era 1  for  the  effective  consideration  of  records  with  a  view  to  making  ap- 
propriate recommendations  for  clemency? 

(2)  To  what  extent,  if  at  all,  has  the  making  of  such  recommendations  for 
clemency,  or  otherwise  properly  administering  the  business  of  military  jusUce, 
been  affected  by  the  difference  of  opinion  with  regard  to  the  interpretation  of 
section  1199  of  the  Revised  Statutes  of  the  United  States? 

(3)  To  what  extent,  if  at  all,  has  the  presentation  of  facts  with  regard  to 
the  administration  of  military  justice,  either  to  the  Secretary  of  War  or  to  the 
public,  been  affected  by  failure  of  cooperation  in  the  office  of  the  Judge  Advo- 
cate General? 

(4)  Any  other  defects  of  administration  or  conduct  which  appear  on  investi- 
gation proper  to  be  called  to  my  attention  In  order  that  effective  re^H^^aniza- 
tions  may  be  made  of  all  the  forces  of  the  Jiidge  Advocate  General's  office  for 
the  performance  of  its  duties. 

In  making  the  foregoing  Inquiries  you  will  proceed  on  the  fact  that  I  recog- 
nize fully  the  right  of  any  officer  in  the  Military  Establishment  to  testify  frankly 
and  fully  upon  any  matter  as  to  which  he  may  be  interrogated  by  a  committee 
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of  the  Congress,  and  do  not  desire  any  adverse  inference  to  be  drawn  from  the 
fiict  of  such  testimony  where  it  is  frank  and  straightforward. 

Please  proceed  with  the  Inquiry  at  yonr  earliest  convenience  and  report  the 
facts  in  full  to  me. 

Newton  D.  Bakeb, 

Secretary  of  War, 

EhCHIBIT  2. 

Makcu  8,  1910. 
Memorandom  for  Brig.  Gen.  S.  T.  Ansell. 

I  have  been  directed  by  the  Secretary  of  War  to  Investigate  certain  contro- 
verrfes  which  have  arisen  in  the  Office  of  the  Judge  Advocate  General  with 
re^artl  to  the  administration  of  military  justice  during  the  war. 

In  making  this  investigation  I  shall  proc*eed  on  the  fact  of  full  recognition  of 
the  right  of  any  officer  In  the  Military  Establishment  to  testify  frankly  and 
folly  upon  any  matter  as  to  which  he  may  be  interrogated  by  a  committee  of 
the  Congress,  and  no  adverse  inference  will  be  drawn  from  the  fact  ot  such 
testimony  when  same  has  been  given  in  good  faith. 

At  the  time  that  your  testimony  was  given  before  the  Military  Committee  of 
the  Senate  I  was  absent  from  Washington — ill  in  Florida.  I  therefore  have 
almost  no  Information  as  to  the  controversy  as  it  appeared  in  the  public  press, 
bat  from  comments  which  have  appeared  I  judge  that  there  have  arisen  certain 
qui'stions  as  to  facts.  All  such  questions  will  be  fully  considered  in  this  inves- 
tijoition.  The  investigation  will  also  embrace  generally  the  administration  of 
the  Judge  Advocate  General's  department  in  so  far  as  same  pertains  to  matters 
of  military  justice. 

Conceding  that  the  curative  power  of  clemency  exists  In  the  President  and  the 
Socretary  of  War,  and  that  In  the  first  Instance  the  Secretary  of  War  and  the 
President  rely  upon  the  Judge  Advocate  General's  office  for  recommentlations 
growing  out  of  their  examination  of  records  of  court-martial  trials,  information 
is  requested  as  follows : 

1.  What  machinery  has  been  organized  during  the  present  emergency  In  the 
Office  of  the  Judge  Advocate  General  for  the  consideration  of  records  with  a 
view  to  making  appropriate  recommendations  for  clemency? 

2,  Has  such  machinery  functioned  satisfactorily  and  effectively?  If  not, 
wherein  has  It  failed,  and  reasons  for  same? 

After  examining  the  records  in  the  case  I  will  take  the  matter  up  with  you 
with  a  view  to  clearing  up  any  disputed  points.  In  the  meantime,  if  you  desire 
to  submit  any  statement,  I  should  be  glad  to  have  it.  I  should  also  be  glad  to 
have  any  information,  written  or  otherwise,  which  may  bear  upon  this  contro- 
versy, as  well  as  the  names  of  any  witnesses  who  may  have  information  of 
value. 

J.  L.  Chamberlain, 

Inspector  General. 

Exhibit  3. 

Wab  Depabtiusnt, 
Office  of  the  Judge  Advocate  General, 

Washington,  March  10,  1919. 

Memorandum  for  the  Inspector  General  of  the  Army. 

Responding  to  your  memorandum  of  the  8th,  I  beg  to  say : 

1.  Yon  state  no  specific  controversy  or  issue  which  you  are  to  Investigate 
or  to  which  I  could  Intelligently  address  a  statement  If  I  deemed  It  advisable 
10  to  do. 

2.  If,  as  seems  to  be  the  case,  the  investigation  has  to  do  with  my  statement 
before  the  Senate  Committee  on  Military  Affairs,  that  statement  for  which,  of 
Qoarse,  I  am  responsible,  speaks  for  Itself. 

3.  Above  all,  however,  it  is  my  judgment  that  any  adequate  and  helpful 
Investigation  of  the  existing  system  of  military  justice  and  the  administration 
o<  it  daring  this  war  falls  beyond  yonr  province.  That  subject,  my  attitude 
toward  it,  and  my  connection  with  it  are  not  when  fairly  considered  particular 
Incidents  to  which  your  special  capacity  of  inquiry  can  be  properly  applied ; 
^^  are  extradepartmental ;  they  involve  fundamental  and  general  considera- 
tions of  law  and  Justice,  the  scope  of  which  can  not  justly  be  confined  to  the 
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War  Deptirtineiit  or  any  bureau  of  it,  and  which  are  entirely  beyond  your  legal 
competency. 

4.  Besides  whatever  of  controversy  has  arisen  upon  these  fundamental  coo- 
siderations,  concerning  whicli  I  have  given  expression  to  my  views,  directly 
involves  the  Secretary  of  War,  whose  subonlinate  you  are.  Even  more,  It 
directly  involves  you  and  your  office  as  well.  I  l)eg  to  remind  you  what  the 
record  will  show,  that  in  my  original  endeavor  made  near  the  beginning  of  tbe 
war  to  subject  courts-martial  to  departmental  supervision  and  control,  the 
Secretary  of  War,  the  Assistant  Chief  of  Staff,  the  Judge  Advocate  General 
and  the  Inspector  Genernl  opposed.  I  had  occasion  then,  in  a  brief  fileil  nith 
the  SeiTctary  of  War  and  rend  into  my  recent  statement  before  the  committee, 
to  comment  upon  the  views  of  these  military  advisers  of  the  Secretary  of  War 
and  to  pronounce  them  professional  absolutists  upon  this  question  of  military 
justice.  They  and  you  stood  upon  the  one  side  of  this  so-called  controversy 
and  I  upon  tlie  other.  I  can  not,  therefore,  but  regard  you  and  your  office  m 
disqualified  to  make  a  full,  fair,  and  impartial  investigation. 

5.  Knowing  nothing  specific  of  the  subject,  scope,  and  puri>ose  of  your  in- 
vestigation, and  excepting,  as  I  do  and  for  the  reasons  given,  to  your  jurisdir- 
tional  comi)etency,  and  likewise  to  your  fair  qualifications,  to  make  such  an 
investigation  as  that  which  you  contemplate,  affecting  me,  I  am  not  inclineil 
to  have  aught  to  do  with  it  voluntarily. 

S.  T.  Anskll 


Exhibit  4. 


UtH'onl  of  a  gononil  court-mart ial  convened  at  Fort  Bliss,  Tex.,  pursuant  to 
paragraph  i;^.  Spt^-inl  Ord(»rs,  No.  240,  Headquarters,  Southern  Departmmt, 
August  ;U,  1017,  in  tlie  cases  of  various  noncommissioned  ofllcers  and  privates 
charged  with  mutiny.  Trial  was  held  S<»ptember  17,  1917,  at  Fort  Bliss,  Tex. 
Sentences  iipi)rove<l  ()cto!)er  IG,  1917,  by  Maj.  Gen.  John  W.  Ruckman,  National 
Army,  commanding : 

CJcncrnl   ('ourt-M:irtinl  Onler  No.  1174. 

HLAUgiJAKTKKS  SOUTHERN   DkPAKTMENT, 

Fort  ,Sam  lloHHion,   Tex.,  October  16,  J911. 

r.cfon'  ji  trcm-rjil  (•••inM-ninriijil  which  convened  at  Fort  Bliss,  Tex.,  imrsnant 
to  parngrapli  Ml  Sp«Mi:il  OnhMs,  No.  240,  Headquarters,  Southern  Department 
August  31,  1017,  wi'H'  arrjiignod  and  tried: 

Pvls.  (^lanMKv  Maliou,  Calvin  Kunselnian,  Ralph  K.  Green,  W'llfreti  Ki^ht, 
.Folin  J.  I'oryanda,  Frank  .T.  Adaniik,  .lohn  Van  l>e  Vooren,  Orel  Perrier,  Andrew 
J.  r.rown.  Will. urn  L.  Monsoii.  Henry  C.  Park,  William  F.  Hess,  Roger  Graves, 
and  lUipcrt  P.  OrndorlT,  jil!  of  P.attcry  A,  18th  Field  Artillery. 

riiarm*:  Violation  of  the  sixty-sixth  article  of  war. 

Si)e(ilicati<»n  :  In  that  Ser^rts.  (Marenco  Malieu.  Calvin  Kunselman,  Ralph  K. 
(;rcen,  Will'nMl  Ki^dit,  .lolm  .J.  poryanda,  Frank  J.  Adamik,  John  Van  I^ 
Vooren,  Oral  Perrier.  Cori)ls.  Andrew  .T.  P»ro\vn,  Wilbnrn  L.  ^Monson.  H^^nry  C 
I'ark,  William  V.  Hess,  liepr  (iraves.  and  UuiH^rt  P.  Onnlorff,  all  of  P,attery  A, 
l.^tli  Field  Artillery,  aetinir  jointly,  and  in  the  pursuance  of  a  common  inrt^nt, 
did,  at  Canip  Fort  P,Ii.<s,  Kl  Paso.  Tex.,  (ni  or  about  the  22d  day  of  Auffust,  1917, 
voluiiiarily  Join  in  a  nnitiny  which  had  been  beccun  In  Battery  A,  ISth  Fiel<l 
Artilleiy,  airainst  tbe  authority  of  Mrst  TJeut.  Harry  A.  Harvey,  the  commaml- 
inLT  oflirer  tlnTcni'.  and  did  refuse  to  assemble  for  drill. 

Pl.EAK. 

F.K'li :  To  tlh*  specitication  and  charjre.  "Not  jruilty." 

FIM)IN(JS. 

Pvr.  Clarence  M.ilieu,  liattery  A.  Ei^rliteenth  Field  Artillery:  Of  the  spwjltiea- 
tlon  and  char::e.  '*  (Juilty." 

Pvt.  Calvin  Kunselman,  T'»atlery  A,  Ki;rht«'enlh  Field  Artillery:  Of  the  spoci- 
llcation  and  charj^e,  "Guilty." 

i*\t.  Ralph  K.  (Jreen.  P»attery  A,  Ki;rhteen(h  Field  Artillery:  Of  the  specifica- 
tion and  charge,  "  Guilty." 
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Pvt  Wilfred  Kipht,  Battery  A,  Eighteenth  Field  Artillery :  Of  the  specifica- 
tion and  charge,  "  Guilty." 

Pvt  John  J.  Poryanda,  Battery  A,  Eighteenth  Field  Artillery :  Of  the  speci- 
fication and  charge,  "  Guilty." 

Pvt.  Frank  J.  Adaniik.  Battery  A,  Eighteenth  Field  Artillery :  Of  the  specifica- 
tion and  charge,  "  Guilty." 

Pvt.  John  Van  I>e  Voorcn,  Battery  A,  Eighteenth  Field  Artillery :  Of  the  speci- 
fication and  charge,  "  Guilty." 

Pvt.  Orel  Perrier,  Battery  A,  Eighteenth  Field  Artillery :  Of  the  specification 
and  charge,  **  Not  guilty." 

Pvt.  Andrew  J.  Brown,  Battery  A,  Eighteenth  Field  Artillery:  Of  the  speci- 
fication and  charge,  "  Guilty." 

Pvt.  Wilburn  L.  Monson,  Battery  A,  Eighteenth  Field  Artillery :  Of  the  speci- 
fication and  charge,  "  Not  guilty." 

Pvt.  Henry  i).  Park,  H:Utery  A,  Elght(M»uth  Field  Artilh'ry:  Of  the  speci- 
fication and  cliarge:  "Not  guilty." 

Pvt.  William  F.  Hess,  Battrry  A,  Eighteenth  VivUl  Artillery:  Of  the  speci- 
fication and  charge:  "Not  guilty." 

Pvt.  Roger  (Irnves,  Battery  A,  Eighteenth  Field  Artillery:  Of  the  specifica- 
tion and  charge:  **  (Juilty." 

Pvt.  UuptTt  P.  Orndorff,  Battery  A,  Eighteentli  Fi<'l(l  .\rtillery:  Of  the 
specification  and  charge:  "(Juilty." 

SEN  TEX  CE. 

Pvts.  Clarence  Maheu,  Wilfre<l  Kight,  and  Frank  J.  Aihnnik.  Battery  A, 
Ei^htetMith  Field  Artillery,  each  to  be  dishonorably  (lischarg(Ml  the  service,  to 
forfeit  all  i)ay  and  allowances  due  or  to  become  <lue  whih*  in  eoufinement 
under  this  sentence,  and  to  b»  confined  at  hard  labor  at  such  place  as  the 
nniewing  authority  nay  direct,  for  seven  years. 

Pvts.  Calvin  Kun.^elman,  Ralph  K.  Green,  .Tohn  Van  IV  Vooreii,  Andrew  J. 
Brown,  and  Rupert  P.  Orndorff,  Battory  A.  Eighteenth  Field  Artillery,  each 
tf»  he  dishonorably  discharged  the  service,  to  forfi»it  all  pay  and  allowanees 
due  or  to  iMcome  due  while  In  confinement  under  this  sentence,  and  to  be 
confinefi  at  hard  lal>or  at  such  place  as  the  reviewing  authority  may  <lirect 
for  four  years. 

Pvt.  Roger  Graves^  Battery  A,  Eighteenth  Field  Artillery,  to  be  dishonorably 
discharged  the  service,  to  forfeit  all  pay  and  allowances  due  or  to  become  <lue 
while  in  confinement  under  this  sentence,  and  to  be  confined  at  hard  lal>«)r  at 
such  place  as  the  reviewing  authority  may  direct  for  three  years. 

Pvt.  .John  J.  Poryanda.  Battery  A.  EiiJchteenth  Field  Artillery,  to  be  dis- 
honorably discharged  the  service,  to  forfeit  all  pay  and  allowances  due  or  to 
lHH?onie  due  while  in  confinement  under  this  sentence,  and  to  be  confine<l  at 
hard  labor  at  such  place  as  the  reviewing  authority  may  direct  for  five  years. 
(Tlir<H»  previous  convictions  considered.) 

And  the  court  therefore  acquits  the  accused  Pvts.  Orel  Perrier,  Wlllnim  L. 
Monson,  Henry  C  Park,  and  William  F.  Hess,  all  of  Battery  A,  Eighteenth 
Field  Artillery. 

In  the  foreg(dng  <as(»  of  Pvts.  Clarence  Maheu,  Calvin  Kunselman,  Ralph  K. 
Oreen.  Wilfred  Ki:rht.  John  J.  Por>anda.  Frank  J.  Adandk,  John  Van  De 
Vooren,  Andrew  J.  Brown,  Roger  Graves,  and  Rupert  P.  Orndorff,  all  of  Battery 
A,  Eighteenth  Field  Artillery,  the  sentence  of  each  is  approved  and  will  be 
duly  exeentwl.  The  UDitecl  States  Disciplinary  Barracks,  Fort  Leavenworth, 
Kans..  is  designated  as  the  place  of  confinement.  The  acquittal  in  the  case  of 
Pvts.  Orel  Perrier.  Wilburn  L.  Mon.son,  Henry  C.  Park,  and  William  F.  Hess, 
all  of  Battery  A,  Eighteenth  Field  Artillery,  is  approved  (201,  J.  A.,  S.  D.). 

By  command  of  Maj.  Gen.  Ruckman  : 

Malveun-Httx  Barntjm, 
Colonel  General  Sitaff,  Chief  of  fitaff. 

Ofl^cial : 

Ralph  Hasrison, 

Colonel,  Adjutant  Qenerah 
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Exhibit  5. 

Wab  Department, 

Office  of  the  Judge  Advocate  General, 

Washington,  October  30,  1911, 
Memorandum  for  The  Adjutant  General. 

Subject:  Trial  of  Pvts.  Clarence  Maheu,  Calvin  Kunsolman,  Ralph  K.  Green, 
Wilfred  Kljjht,  John  J.  Por>'anda.  Frank  J.  Adaniik,  John  Van  De  Vooren, 
Orel  Perrler,  Andrew  J.  Brown,  Wllbum  L.  Monson,  Henry  C.  Park,  William 
Y,  Hess,  Roper  Graves,  and  Rupert  P.  Orndorff,  all  of  Battery  A,  Kl^teenth 
Field  Artillery. 

1.  The  men  named  above  were  tried  by  a  general  court-martial  at  Fort 
Blips,  Tex.,  September  17,  1917,  for  violation  of  the  sixty-Fixth  article  of  war. 
There  was  but  one  spcK'ification  under  the  charge,  in  which  it  is  alleg:**<l  that 
these  men  "  acting  Jointly  and  in  pursuance  of  a  common  intent  did,  at  Camp 
Firt  Bliss,  El  Paso,  Tex.,  on  or  about  the  22d  day  of  August,  1917,  voluntarily 
join  in  a  mutiny  which  had  Iwen  begun  in  Battery  A,  Eighteenth  Field  Artilh*r>". 
against  the  authority  of  First  Lieut.  Harry  A.  Harvey,  the  commaniling  officer 
thereof,  and  did  refuse  to  assemble  for  drill." 

The  first  eight  of  the  accuFed  were  sergeants  at  the  time  of  the  commission 
of  the  all(  ge<l  offense  and  the  remainder  were  corporals,  but  l>etween  the  date 
of  the  charges  and  the  date  of  trial  a  regimental  order  had  been  is<Jiied  reinr- 
ing  all  of  them  to  the  grade  of  private.  A  copy  of  this  order  was  introiluce^l 
in  evidence  and  made  a  part  of  the  record,  and  they  were  found  and  sentenced 
as  privates.  The  court  found  Pvts.  Maheu,  Kunselman,  Green,  Kigbt.  Por- 
yanda,  Adamik,  Van  De  Voren,  Brown,  (Graves,  and  Orendorff  g:ullty  ng 
charged,  and  found  Pvts.  Perrler,  Monson,  Park,  and  Hess  not  guilty.  The 
court  pronounced  sentence  as  follows: 

Pvts.  Maheu,  Kight,  and  Adamik  "each  to  be  dishonorably  discharged  the 
service,  to  forfeit  all  pay  and  allowances  due  or  to  become  due  while  in  con- 
finement under  this  sentence,  and  to  be  conflne<l  at  hard  labor  at  .such  pla<'e 
as  the  reviewing  authority  may  direct  for  seven  years." 

Pvt.  Porj^anda  to  be  dishonorably  discharged,  to  forfeit  pay  and  allowances 
as  above,  and  to  be  confined  at  hard  labor  for  five  years. 

Pvts.  Kunselmn,  Gre<»n,  Van  De  Vooren,  Brown,  and  Orndorff  to  be  dis- 
honorably discharged,  to  forfeit  pay  and  allowances  as  above,  and  to  be  con- 
fined at  hard  labor  for  four  years. 

Pvt.  Graves  to  be  dishonorably  discharged,  to  forfeit  pay  and  allowancx^ 
as  above,  and  to  be  confined,  at  hard  labor  for  three  years. 

Pvts.  Perrier,  Monson,  Park,  and  Hess  were  acquitted. 

The  reviewing  authority  approved  the  finding,  sentences  and  acquittal,  and 
designatcMl  the  United  States  Disciplinary  Barracks,  Fort  Leavenworth,  Kans., 
as  the  place  of  confinement  (G.  C.  M.  O.  No.  1174,  Headquarters  Southern 
Department,  Fort  Sam  Hou.ston,  Tex.,  Oct.  16,  1917). 

2.  A  simple  narrative,  gleaned  from  the  record,  of  the  events  leading  up  t« 
and  constituting  the  alleged  mutiny  may  be  stated  as  follows:  On  the  evening  oC 
August  21,  1017,  Cnpt.  Harry  A.  Harvey  was  the  commanding  olficer  of  Battery 
A,  Eighteenth  Field  Artillery,  the  organization  to  which  these  men  l>elonge<i. 
About  7.15  or  7.30  of  that  evening  Capt.  Harvey  in  passing  through  the  streets 
of  his  battery  noticed,  as  he  states,  that  practically  all  of  the  men  present  in  the 
battery  at  that  hour  were  congregated  around  a  "  crap  game "  in  the  battery 
street.  The  number  of  those  actually  playing  does  not  appear;  neither  lioes  it 
appear  that  there  was  any  disturbance  or  disorder  as  a  result  of  the  game.  He 
Stopped  this  game  and  ordered  all  the  men  then  present  In  the  battery  to  go  tt> 
bed  and  put  out  their  lights.  He  further  placed,  not  only  these  men,  but  nil 
othef  men  of  his  battery  in  arrest,  whether  present  or  not,  and  appears  to  have 
directed  that  as  fast  as  the  men  returned  to  camp  they  should  be  directed  to 
report  to  their  tents  in  arrest.  The  only  Ju.stification  found  in  the  record  for 
this  extraordinary  action  on  the  part  of  Capt.  Harvey  is  contained  in  this 
statement,  made  by  him  while  testifying  as  a  witness: 

"  The  reason  was— I  would  like  to  change  that  last.  There  were  two  rea.soas: 
First,  that  I  might  get  the  battery  together  and  have  all  the  men  present  the 
next  day,  and.  second,  to  prevent  a  recurrence  of  a  rather  general  disorder  and 
fight  wiiich  had  occurred  two  niglits  previous  to  this  between  mine  and  the 
adjoining  batterv,  which  liad  required  the  personal  attendance  of  the  officer 
of  the  day  and  the  commanding  officer  of  Battery  B,  which  kept  the  latter  up 
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until  about  3  a.  m.  of  that  morning,  and  finally  necessitated  his  putting  a  guard 
on  with  night  sticks." 

Tliere  is  no  allegation  and  nothing  In  the  record  upon  which  to  found  a  belief 
tliat  the  noncommissioned  officers  who  were  tried  and  convictetl,  as  above  set 
out  were  engaged  In  this  disturbance  that  Capt.  Harvey  referre<l  to,  or  that 
they  were  participants  in  the  "  crap  game,"  which  seems  to  have  been  the  im- 
mediflte  cause  of  the  general  arrest  onlered  by  him.  It  clearly  appears  from 
the  record  that  he  intended  to  include  in  this  general  order  of  arrest  the  entire 
personnel  of  his  battery  from  the  first  sergeant  down,  although  the  first  sergeant 
was  at  the  time  absent  from  the  post  with  a  provost  guard  in  the  city  of  El 
Paso.  (See  p.  — .)  The  next  morning  at  reveille  some  of  the  noncommissioned 
officers  of  the  bntterv  did  not  leave  their  tents,  but  others  did,  and,  of  the  latter, 
some,  at  least,  had  liot  then  learned  of  the  status  of  arrest  in  which  the  battery 
had  been  placed.  Similarly,  at  the  formation  of  the  battery  for  stables,  some 
of  the  noncommissioned  officers  formed  with  the  battery  for  this  duty  and 
others  did  not.  Between  stables  and  the  formation  of  the  battery  for  morning 
drill,  the  first  pergeant  seems  to  have  been  made  aware  that  the  noncommis- 
sioned officers  of  the  battery,  other  than  himself,  were  laboring  under  a  belief 
that  while  in  the  status  of  arrest  it  was  not  proi)er  for  them  to  perform  duty, 
and  he  sent  a  message  to  this  effect  to  the  battery  commander,  who  directed 
the  first  sergeant  to  report  to  him  in  person.  Just  what  report  the  first  sergeant 
made  to  the  battery  commander  does  not  appear,  but  the  rec^ord  shows  that  the 
battery  cammander  told  the  first  sergeant  to  release  the  noncommissioned  officers 
from  arrest  "  until  after  drill."  The  first  sergeant  then  returned  to  the  bat- 
^and^mmon«l  all  the  noncommissioned  offlc^ers  to  rep<>rt  «t  the  battery 
office  which  they  did.  He  told  them  that  Capt.  Harvey  had  directed  that  they 
So^^i^s^lVom  ar^^^^^  until  after  drill.  Here  again  the  record  does  not  afford 
Tcleaf  U^iSn  of  just  what  happened,  but  it  may  be  inferre<l,  from  what  Is 
"hown  that  these  noncommissioned  officers  protested  against  he  Performan  e 
Tduhr  until  their  status  of  arrest  had  been  definitely  terminated.  Practically 
a  l^of^the  noi^mnd^^^^^^^  officers  who  testified  as  witness^^^^^^^^ 
present  at  the  battery  office  at  this  time  agree  in  stating  that  the  first  sergeant 
r^hPm  as  thev  were  leaving  the  office,  that  he  was  sending  for  the  battery 
told  ^^^'^lJ^X7h^.^tLvx^^^  to  "  stick  around  until  the  battery  commander 
Z^"?  Thrfim  ^^^  not  make  this  remark  but  claln« 

TT^     diA    "  oil  riTht   I'll  send  for  the  battery  commander."     At  any  rate, 

neflr  the  biittery  office,  and  said:  "Are  yo«. T^  «?'"« ^o  ',^"„-,^ J^  |d ^^;™. 

Kri  thP  fi^st  sercwint  "not  to  ask  the  men  if  they  were  going  to  drill,  to 
L     1^  fn^^n  to  dHll  "  and  that  the  first  sergeant  then  began  to  order  them 
I  "^T"".!**^??^  ?/^n  tn  dr^^^^^^^     Tl^e  S  form  of  the  order  which  was  given  at  this 
tlSe  d<;S  not  a^^^^^  7he  rSl,  buT  the  captain  states  that  after  he  had 

ordlreniS>ut  hKf  S^^  personally,  and  Individually  to^o  to  drill,  "I  told 
h^rfhatZat  would  be  sufficient,  and  then  ^t«lke.l  to  the  men  for  ^^^^^^^ 
minutes,  I  should  say  probably  four  or  five  minutes  about  the  situation.  The 
testimony  of  other  witnesses  here  Is  that  the  first  sergeant  ordered  from  two  to 
five  or  six  of  the  men  to  go  to  drill.  Capt.  Harvey  states  that  in  this  talk  he 
explained  to  the  men  "  that  they  were  committing  a  grave  oflfense,  that  their 
conduct  was  mutinous,  and  that  the  crime  of  mutiny  was  next  to  treason,  the 
most  serious  in  the  category.  I  told  them  that  in  my  opinion  they  would  prob- 
ably receive  as  much  as  10  years'  punishment  if  they  were  convicted." 

After  finishing  this  talk  Capt.  Harvey  does  not  appear  to  have  given  any 
further  order  to  any  of  these  men,  either  collectively  or  individually,  to  Join 
their  battery  for  drill,  but  states  that  he  walked  away  from  the  men  and 
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went  a  short  distance,  where,  alter  remaining  In  thought  "a  moment  or 
two,"  he  called  the  first  sergeant  and  aslced  him  "  If  he  was  sure  that  he 
told  these  men  that  they  were  released  from  arrest,"  and  that,  having  re- 
ceived a  reply  in  the  affirmative,  he  waited  "  about  a  minute  longer "  ani] 
then  "  told  them  to  fall  in  a  column  of  file,"  and  marche<l  them  personally 
to  the  guard  tent  and  turned  them  over  to  the  officer  of  the  day.  There 
appears  to  have  been  no  disturbance  of  any  kind  when  this  order  was  given 
or  refusal,  In  any  form,  to  obey  the  same. 

3.  The  situation  thus  presented  is  deplorable  in  the  extreme.  Capt.  Har\'i*y 
is  a  young  officer,  having  graduated  from  the  Military  Academy  in  1915. 
The  accused  men  were  all  serving  In  their  first  enlistment.  Maneu  enlistcil 
September  19,  1913;  Kunselman.  December  27,  1913;  Green,  November  29, 
1916;  Klght,  January  14,  1916;  Poryanda,  July  20,  1915;  Adamik,  February 
10,  1910;  Van  De  Vooren,  February  7,  1916;  Brown,  November  23,  1014: 
Graves,  December  12,  1916;  and  Orndorff,  December  22,  1913.  The  general 
character  of  these  men  Is  shown  by  the  fact  that  only  one  of  them  (Poryanda), 
was  there  any  evidence  of  previous  convictions.  The  only  fair  Inference  that 
can  be  drawn  from  the  record  is  that  these  men  were  of  a  desirable  tyiv 
and  constituted  excellent  soldiers  In  the  making.  Simple  justice  demaml- 
that  their  careers  should  not  be  blighted  and  a  most  henious  military  crime 
fastened  upon  them  unless  the  proof  of  its  commission  Is  clear  and  unmis- 
takable. 

It  is  not  clear  upon  Just  what  authority  they  acted  In  believing,  as  they 
seem  to  liave  done,  that  noncommissioned  officers  in  arrest  are  not  require^l 
to  attend  drill,  but  this  seems  to  be  the  clear  intent  of  the  regulations.  Para- 
graph 929,  Army  Regulations,  provides  as  follows:  "♦  ♦  ♦  When  placed  in 
arrest  they  ( nonconunissioned  officers)  will  not  be  required  to  jwrform  any 
duty  in  which  they  may  be  called  upon  to  exercise  authority  or  control  over 
otliers.  and  when  placed  in  confinement  they  will  not  be  sent  out  to  work." 

Winthrop,  in  discussing  the  arrest  of  noncommissioned  officers,  states  that 
"  the  phrase,  *  placed  in  arrest '  evidently  imparts  a  mode  of  arrest  similar 
to  that  prescribed  for  officers,"  and  in  discussing  the  status  of  an  officer  in 
arrest,  he  remarks :  "  An  arrest  once  duly  Imposed  detaches  the  officer  from 
the  functions  of  his  office.  He  may  not  assume  to  command  or  to  perform 
any  military  duty."  Whatever  the  exact  status  of  these  noncommis**loned 
officers  may  have  been  as  a  result  of  the  order  placing  them  In  arrest.  It 
is  clear  that  tlie  regulations  do  not  contemplate  that  a  noncommissioned  officer, 
once  placed  In  arrest,  shall  be  required,  while  this  status  continues,  to  per- 
form the  functions  which  pertain  to  his  office.  To  release  a  noncomml.ssionet] 
officer  from  arrest  for  a  period  of  drill  or  other  duty  to  enable  him  to  per- 
form duty  which  he  could  not  properly  perform  while  in  arrest  is  but  to  trifle 
with  the  law. 

4.  These  men  have  been  charged  with  and  convicted  of  a  very  serious  mili- 
tary offense.  Mutiny  is  a  thing  not  lightly  to  be  considered  In  the  military 
service,  and  when  it  occurs  must  be  punished  severely.  There  is  little  to  Inrli- 
cate  in  this  case,  however,  that  anything  approaching  mutiny  was  n^ally 
intended  by  these  noncommissioned  officers.  Winthrop  defines  mutiny: 
"  ♦  ♦  *  as  consisting  in  an  unlawful  opposition  or  resistance  to,  or  defian«v 
of  superior  military  authority,  with  a  deliberate  purpose  to  usurp,  subvert,  or 
overriile  the  same."     rVol.  II,  p.  892.) 

The  thing  which  distinguishes  a  mutiny  from  other  offenses  of  a  military- 
character  is  the  intent  "to  usurp,  subvert,  or  override"  superior  military 
authority.  Conduct  may  well  be  mutinous,  "  sucli  as  defiant  behavior  or 
threatening  language  toward  superiors,  muttering  or  murmuring  against  the 
restraints  of  military  discipline,  •  •  *  or  declining  to  perform  service  in 
the  honest  belief  that  the  term  of  enlistment  lias  expired"  (Id.  p.  8QS)  witli- 
out  actually  amounting  to  mutiny.  In  commenting  upon  offenses  of  this 
character,  Winthrop  further  says :  "  Such  disorders,  stopping  short  of  overt 
acts  of  resistance,  or  not  characterized  by  a  deliberate  intent  to  overthrow 
superior  authority,  do  not  constitute  In  general  the  legal  offense  of  mutiny, 
but  are  commonly  to  be  treated  as  *  conduct  to  the  prejudice  of  good  order  ami 
military  discipline.'  "     (Id.  p.  894.) 

He  further  states:  "The  definition  of  mutiny  at  military  law  is  indeed 
best  Illustrated  by  a  reference  to  the  adjudged  cases  treating  of  that  offense* 
as  understood  at  maritime  law,"  and  cites  several  cases  which  have  been  held 
not  to  constitute  mutiny,  such  as  "  violence  against  the  officer,  without  prtwf 
of  intent  to  override  his  authority,"  or  "  mere  disobedience  of  orders,  unaccom> 
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jKiniwl  by  such  Intent."  It  Is  clear  from  what  has  been  said  that  the  conduct 
of  these  men  did  not  amount  to  mutiny,  but  that  it  was  merely  mutinous,  and 
that  the  same  should  have  been  chargeii  as  an  offense  under  the  ninety-sixth 
article  of  war. 

5.  With  reference  to  Capt.  Hai^vey,  it  should  be  stated  that  his  conduct  In  this 
case  was  opposed  both  to  law  and  the  regulations.  The  sixty-ninth  article 
of  war,  dealing  with  arrest  and  cOntlnenient,  provides  in  part  as  follt»ws: 
"•  •  *  A  soldier  charged  with  crime  or  wltl)  a  serious  olTense  un<ier  the 
Articles  of  War  shall  l>e  placed  in  conlinement,  and  when  clmrged  with  a  minor 
offense  he  may  be  placed  in  arrest." 

Tlie  authority  to  place  soldiers  in  arrest  is  predicated,  therefore,  upon  a  com- 
mission by  them  of  an  "  offense."  If  one  or  more  men,  acting  singly  or  In  c<m- 
cvrt,  commit  an  offense,  one  or  all  nmy  be  placiMi  in  arrest;  and  If  an  entire 
battery  should  join  in  committing  the  same  ollense,  it  would  be  a  proper  exercise 
of  authority  to  i)lace  the  entire  battery  In  arrest.  It  would  not  be  proper,  how- 
ever, to  place  an  entire  battery  in  arrest  merely  for  the  purpose  of  **  having  all 
tlie  men  pn»sent  the  next  day."  Neither  would  It  be  proper  to  place  an  entire 
battery  in  arrest  in  order  to  prevent  the  occurrence  of  some  anticipated  event. 
The  rt^sult  desired  in  either  of  these  nises  should  be  accomplished  in  some  other 
and  pn>per  manner.  The  Army  Regiilatlons  provide  in  paragraph  2  that  "  mili- 
tary authority  will  be  exercised  with  firmness,  kindness,  and  justice,"  and  in 
panigraph  3  that  "  superiors  are  forbidden  to  injure  those  under  their  authority 
l).v  tyrannical  or  capricious  conduct  or  by  abusive  language."  In  ctmsidering  all 
the  elements  of  this  case,  the  concUisicm  Is  inevitable  that  the  conduct  of  Capt 
Haney  in  placing  his  battery  in  arrest  was  not  only  capricious  and  unwarninted, 
but  that  it  resulted  in  bringing  about  a  situation  which  an  officer  of  greater 
exp«'rience  would  have  avoided,  and  which  placed  a  number  of  yoimg  soldiers  In 
a  situation  they  did  not  understand  and  which  formed  the  basis  of  an  alleged 
offinse  tliey  did  not  intend  to  c<mmiit.  Nothing  could  l)e  clearer  than  that  these 
men  did  not  intend  to  mutiny,  but  were  merely  seeking  to  ascertain  from  their 
coiiiiuandiiig  otllc<»r  why  they  had  been  placed  in  arrest  and  whether  or  not  It  was 
pr(»i)er  for  tliem  to  attend  drill  while  their  status  of  arrest  had  not  }wen  ter- 
uiinatwl  but  only  suspended  during  the  period  of  the  duty  which  they  had  l)eeu 
tiireeted  to  att»  nd.  One  of  these  noucomniissioiuMl  oineei>!,  Sergt.  ^Mahci  it 
appears  in  the  evidence,  attempted  to  speak  to  the  battery  commander  on  this 
subject  when  he  approached  them  near  the  battery  office.  The  testimony  Is  that 
the  captain  told  his  sergeant  to  shut  up;  that  he  would  do  the  tirlking;  and  that 
all  the  others  remained  quiet  until  marched  off  to  the  guardlumse.  It  appears 
of  ivcord  that  Cai)t.  Harvey  did  not  ask  or  order  these  men  to  join  tlieir  battery 
for  duty  after  lie  had  explained  to  them  the  nature  of  their  conduct,  but  merely 
waited  a  brief  interval  for  action  on  their  part.  This  not  being  taken  within  the 
minute  or  so  during  which  he  so  waited,  he  formed  them  in  line  and  marched 
tlu'm  to  the  guanlhouse  and  turned  tliem  over  to  the  officer  of  the  day.  Clearly 
tlie  conduct  of  tlie  men  was  not  mutiny,  but  the  conduct  of  the  officer,  under  all 
the  circumstances  indicated  and  of  the  fact  that  he  was  dealing  with  young  and 
ir.e\i>erienced  men,  was  not  creditable  to  him  or  to  the  service  of  which  he 
forms  a  part. 

6.  The  conduct  of  this  case  on  the  part  of  the  prosecution  is  also  open  to  grave 
censure.  Indeed,  the  atmosphere  that  seems  to  have  surrounded  the  trial  of  this 
cjise  was  such  that  it  is  impossible  to  believe  that  the  defendants  were  given  a 
fair  trial.  The  conduct  and  attitude  of  the  judge  advocate  (the  c<mrt  i)?rrnlr- 
ting)  were  arbitrary,  oppressive,  and  injurious  to  those  rights  of  the  defendants 
which  the  law  attempts  to  guarantee.  His  conduct  was  calculated  to  intimidate 
the  witnesses  tor  the  defense  to  the  point  where  the  whole  ctmrse  of  jiisti<'e  is 
rendered  uncertain.  (Record,  pp.  30,  34.  3G,  38,  40,  44,  45,  40,  54.)  Fairness  of 
trial  suffered ;  fundamental  rights  were  trespasse<l  upon. 

7.  Inasmuch  as  the  substantive  offense  charged  does  not  appear  to  have  been 
made  out  by  the  evidence  of  record ;  inasmuch,  further,  as  the  situation  in 
which  these  men  were  placed  and  out  of  which  charges  against  them  grew 
resulted  largely  from  the  unwarranted  and  capricious  conduct  of  a  very  youthful 
and  inexperienced  officer;  and  inasmuch,  finally,  as  the  record  of  this  case 
impresses  me  with  the  belief  that  the  accused  were  not  given  a  fair  trial,  in  the 
exercise  of  the  power  of  revision  conferred  upon  me  by  section  1199,  Revised 
Statutes  of  the  United  States,  I  hereby  set  aside  the  judgment  of  conviction  and 
the  sentence  in  the  case  of  each  of  these  several  defendants  and  recommend  that 
the  necessary  orders  be  issued  restoring  each  of  them  to  duty. 

S.  T.  Ansell, 
Acting  Judge  Advocate  Oeneral, 
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EXHIUIT    6. 

Wab  Depabthknt, 
Okkice  of  the  Inspector  Genlhal, 

M'aahinffiony  November  i5,  1911. 
Memorandum  for  the  Chief  of  Staff: 

1.  The  court,  consisting  of  seven  field  officers  and  five  captains,  embrace! 
what  I  believe  to  be  a  personnel  well  above  the  average  of  military  courts. 

The  accusecl  were  represented  by  counsel,  presumably  of  their  own  choice 
and,  so  far  as  appt^ars,  this  counsel  has  made  no  claim  to  the  reviewinjr  author- 
ity that  the  men  did  not  receive  a  fair  trial. 

2.  While  the  conduct  of  the  case  is,  as  state<1  by  the  Acting  Judge  Advocate 
General,  open  to  grave  censure,  yet  it  can  not  be  assumed  that  the  members  of 
this  court  were  influenced  thereby  in  their  action. 

It  is  also  true  that  Capt.  Harvey,  the  battery  commander,  is  an  officer  of 
very  short  service  and  that  his  actions  in  this  case  were  ill-advised,  unjustifi- 
able, and  clearly  demonstrate  his  unfitness  to  command  men. 

3.  Stripi)ed  of  all  technicalities,  the  evidence  is  l)elleved  to  show  conclusively 
that  these  men,  in  concert,  deliberately  refused  and  failed,  and  persisted  in 
failing,  to  obey  the  orders  of  their  commanding  officer,  and  that  they  did 
this  in  the  presence  of  the  entire  battery.  There  is,  and  can  be  no  doubt 
as  to  the  fact  that  they  fully  understood  that  they  were  disobeying  oniers. 

4.  Tlie  action  proposed  by  the  Acting  Judge  Advocate  General,  would,  in 
nay  judgment,  have  a  most  demoralizing  effect  upon  discipline.  It  is  believHl 
that  these  men  are  guilty  of  an  olTense  which,  imder  nonnal  peace  conditions 
would  be  very  serious  and  which,  imder  war  conditions.  Is  even  more  so,  but, 
in  view  of  the  actions  of  the  bntteiy  commander,  and  of  tlie  whole  circum- 
stances surrounding  the  case,  the  exercise  of  clemency  by  the  Secretary  of 
War  uT)i)ears  to  be  demanded. 

It  is  suggeste<l:  First,  that  the  unexpired  portion  of  their  sentences  be  re- 
mitted and  that  tbe>  be  restored  to  duty  as  privates,  if  same  can  be  done 
legally;  Second,  that  Capt.  Harvey  be  st»verely  reprimanded  and  that  he  b^  re- 
lieved from  command  of  Battery  A,  Eighteenth  Field  Artillery,  If  thii  h:i^ 
not  already  been  done,  and  that  he  be  assigned  to  duty  elsewhere. 

J.   L.   CHAimERUU>'. 


Exhibit  7. 

Wab  Depaktment, 
Office  of  the  Chief  of  Staff, 
Washington,  November  IS,  1911- 
Memorandum  for  the  Chief  of  Staff. 

Subject:  Authority  of  the  Judge  Advocate  General  to  set  aside  the  judgment 
of  conviction  and  the  sentences  of  a  general  court-martial. 

1.  Herewith  are  the  proceedings  of  a  general  court-martial  held  in  the  cases 
of  14  enlisted  men  of  Battery  A.  Eighteenth  Field  Artillery,  charged  with 
the  crime  of  mutiny,  together  with  an  opinion  of  the  Judge  Advocate  General, 
which  concludes  as  follows: 

•  ♦  ♦  **  In  the  exercise  of  the  power  of  revision  conferred  upon  me  by 
section  1199.  Revised  Statutes  of  the  United  States,  I  hereby  set  aside  the  ju«l.c- 
ment  of  conviction  and  the  sentence  In  the  case  of  each  of  these  several  defend- 
ants, and  recommend  that  the  necessary  orders  be  Issued  restoring  each  of  them 
to  duty." 

2.  The  case  Is  one  Involving  a  most  flagrant  miscarriage  of  justice.  The  men 
were  tried  for  mutiny,  when  they  had  not  committed  mutiny.  They  were 
driven  Into  the  situation  which  served  as  a  basis  of  the  charge  by  the  unwar- 
ranted and  capricious  conduct  of  a  young  officer  commanding  the  battery, 
who  had  barely  two  years'  service.  In  fair  justice  to  the  men  accused  there 
should  and  It  would  seem  must  be  some  agency  with  power  to  restore  them  to 
the  status  possessed  by  them  prior  to  their  trlnl  and  conviction, 

3.  It  Is  hardly  within  the  province  of  the  undersigned  to  express  an  opinion 
as  to  the  legality  of  the  action  Indicated  by  the  Judge  Advocate  General,  but 
a  careful  reading  of  the  extended  opinion  of  the  Judge  Advocate  Generitl  oa 
the  exercise  of  his  power  under  section  1199,  Revised  Statutes,  and  submitted 
under  date  of  November  10,  1917,  for  the  personal  consideration  of  the  Secre- 
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tflry  of  War.  leads  to  the  couvictioii  tliat  bin  authority  to  act  iu  the  manner 
•tated  is  undoubted. 

4.  V\  hen  oiueers  of  the  Uegular  Army  of  long  experience,  siich  as  most  of  the 
members. of  the  general  court-martial  In  question,  commit  such  grave  errors 
as  are  indicated  in  this  case,  how  much  more  danger  of  miscarriage  of  Justice 
will  there  l>e  at  tliis  time  when  ttie  great  majority  of  ofhcers  are  new  to  the 
ser\ioe  and  have  little  Icnowledge  of  military  law  or  procedure.  Therefore, 
ill  Mils  time  of  war,  it  is  consi'lerinl  highly  expcniient,  as  well  as  legal,  that  the 
liower  of  the  Judge  Advo<?ate  General  as  herein  eiq^ressed  be  fully  exercised. 

5.  One  criticism  to  the  concurrence  in  the  opinion  of  the  Acting  Judge 
Advocate  General  is  that  it  may  detract  from  the  disciplinary  power  of  couj- 
manding  generals,  who  have  the  power  to  convene  court-martials  and  review 
their  proceetlings;  but  in  view  of  the  fact  that  injustice  has  l)e<m  done  in  the 
case  in  question  as  well  as  in  many  preceding  cases,  it  is  believed  that  uie 
rendering  of  such  justice  is  paramount  and  should  overrule  the  above  con- 
sideration. 

fi.  Action  is  recommended  as  Indicated  in  memorandum  for  The  Adjutant 
Oeneral  herewith. 

R.  I.  Reks. 
Licufennnt  Colonel ^  General  Staff. 


November  13,  1917. 
Memorandum  for  The  Adjutant  General. 

Siilgwt:  Trial  by  court-martial  of  14  enlisted  men  of  Battery  A,  Eighteenth 
Field  Artillery. 

The  Secretary  of  War  directs  that  the  action  indicate<l  In  paragraph  7  of  the 
aftached  n  einorandum  from  the  Acting  Judge  Advocate  General  be  executeil 
and  that  the  neces.sary  orders  be  issued  restoring  to  duty  each  of  the  men 
mnvicted  and  whose  sentences  were  approved  in  General  Court-martial  Order 
No.  1174.  Headquarters  Southern  Department,  Port  Sam  Houston,  Tex.,  Octo- 
ber 16,  1917. 


Major  General,  Acting  Chief  of  Staff. 


Exhibit  8. 

AVab  Department, 
Office  of  the  Chief  of  Staff, 

Washington,  November  J7,  1917. 
Memorandum  for  the  Chief  of  Staff : 

Tlie  accompanying  papers  are  the  record  of  the  trial  by  general  court-martial 
of  certain  enlisted  men  of  Battery  A,  Eighteenth  Field  Artillery,  on  the  charge 
of  mutiny.  In  viohition  of  the  sixty-sixth  article  of  war. 

There  are  two  phases  of  the  case  which  merit  careful  consideration  before 
fUe  action  taken  and  recommended  by  the  Acting  Judge  Advocate  General  is 
carried  Into  effect. 

First.  The  conclusion  of  the  court. 

Second.  The  action  of  the  Acting  Judge  Advocate  General  und(»r  section  1199, 
Revised  Statutes  of  the  United  States, 

The  court  that  tried  these  men  was  composed  of  12  officers  of  exT>erIence. 
The  senior  member  of  the  court  was  commissioned  in  1884  and  the  junior 
member  in  1904. 

Mntiny  is  defined  in  Digest  of  Opinions  of  the  Judge  A<lvocate  General  as 
follows : 

"Mutiny  at  military  law  may  be  defined  to  be  an  unlawful  opposing  or 
resisting  of  lawful  authority,  with  intent  to  subvert  the  same,  or  to  nullify  or 
neutralize  it  for  the  time    ♦     ♦     ♦." 

Th«»  first  .sergeant,  through  whom  the  battery  commander  gave  his  orders, 
testified  as  follows : 

O.  WhPt  signal  did  you  give  the  battery  to  form? — A.  Two  long  blasts  of  the 
whistle,  sir. 

0-  Was  that  signal  generally  understood  by  every  member  of  the  battery? — 
A  Yes,  sir. 

Q.  Did  any  of  these  accused  men  respond  to  that  signal  and  fall  in  for 
drill?-— A.  Corpl.  Parks  was  out  in  front  of  the  battery  sitting  down. 
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Q.  Did  he  remain  with  the  battery  from  that  time  until  the  battery  went  out 
to  drill?— A.  No,  sir. 

Q.  What  did  he  do  after  that  time? — A.  He  went  over  and  joined  the  rest  of 
the  noncommissioned  officers  in  front  of  the  orderly  room. 

Q.  After  you  pave  these  noncommissioned  officers  the  instructions  of  the  battm 
commander  to  the  effect  that  they  were  released  from  arrest  for  the  purpo^  vi 
attending  drill,  wen*  they  given  ample  opportunity  to  join  the  battery  and  ?<• 
to  drill?— A.  Yes,  sir. 

Q.  What  occurnMl,  Sergeant,  immediately  after  you  gave  them  this  order  that 
they  were  release<l  from  arrest  and  would  attend  drill? — A.  When  I  delivt-r."! 
the  order,  sir.  all  the  nonconnnissloned  offic(»rs  file<l  out  of  the  office,  sir.  nnl 
went  down  the  other  side  of  the  orderly  room.  I  lined  the  battery  up,  :un 
there  wore  no  noncommij»sioned  officers  present.  I  went  back  over  to  the  iitui- 
commlssione<l  officers  and  asked-  them  if  they  were  going  to  drill  or  not.  t" 
which  they  replied :  "  No,  not  under  those  conditions  of  being  released  for  ju^^f 
until  after  drill.     ♦     ♦     *" 

*  The  action  of  these  soldiers  as  testifie<l  to  by  the  first  sergeant.  If  tnie,  stMr  > 
to  constitute  mutiny  as  defined  in  I>igest  of  Opinions  tis  C|Uote<l  al)ove. 

The  luck  of  jud^rnient  of  the  battery  commniider  undoubteilly  erentetl  tli^- 
situation  which  finally  r€\sulted  In  the  trial  of  these  soldiers.  I  can  n<»t,  how- 
ever, see  th'it  this  lr»rk  of  judgment  on  the  part  of  the  battery  comnuinder  riu 
justify  the  net  of  these  soldiers.  It  may,  in  my  judgment,  very  properly  !>♦' 
taken  into  conslderntlon  in  awarding  sentence  by  the  <H)urt  and  in  acrion  l>:. 
the  reviewing  autliority. 

0(»n,  Kuckman,  an  officer  of  long  experience,  approved  the  sentenct>  as  awnnl-'' 
by  the  court.  These  men  are  at  Unite<l  States  Disciplinary  Harracks,  K<trt 
liCavenworth,  Kans.,  serving  sentence. 

The  prnceiMlings  of  the  court  were  s<Mit  to  the  office  of  the  Judge  Adv<>«"it. 
General  of  the  Arm,v,  who  reviewetl  the  case  and  concludes  his  review  1') 
stating: 

*'  *     *     *     In  the  exercise  (if  the  power  of  n*vision  conferred  \i{Mm  nie  by  s»-« 
tion  1100.  Revised  Statut<»s  of  the  Tnited  States,  I  hereby  set  aside  the  juil-- 
nient  of  conviction  and  the  sentence  In  the  case  of  each  of  these  several  il»" 
fendants,     •     ♦     *." 

Section  1100,  enacted  in  IROfi.  provides  as  follows: 

**  The  Judge  Advocate  (General  shall  receive,  revise,  and  cause  to  be  re<*»>n!»'; 
the  ])r(»cec(lings   of  all    courts-nmrtlal,    courts   of    inquiry,   and   military   n'li 
missions  and  perform  such  other  duties  as  luive  been  i)erformed  heretofore  b} 
tlie  Judge  Advocate  General  (jf  the  Army.*' 

The  Judge  Advocate  (Jeneral  ccmcludes  that  the  word  "revise"  in  th<'  al>o\o 
quoted  statute  gives  him  the  authority  to  set  aside  and  completely  nullify  iW 
action  of  a  court  coniposetl  of  12  experienced  officers,  which  action  had  U^'' 
approved  by  the  departiTient  commander. 

The  definition  of  "revise"  as  given  in  Standard  Dictionary  is  as  follow^: 

"To  go  or  look  over  or  examine  for  the  correction  of  errors  or  for  the  pur 
posi»  of  suggesting  or  nuikiiig  anieiidmenls,  additions,  or  changrs;  reexniai'.'.e; 
review." 

As  the  authority  i'X<^rr-i«ed  by  the  Judge  Advocate  General  has,  within  t!u 
memory  of  tlie  officers  of  the  Army  now  on  the  active  list,  been  exercise*!  oi:'> 
by  perscms  who  have  by  law  authority  to  exercise  conuuand,  it  is  believrd  tlv 
intent  of  the  law  should  he  beyond  question  before  such  radical  action  is  tak»'n. 
It  is  belir've<l  chmbtfid  if  Ueviscd  Statutes,  11  Of),  gives  the  Judge  Advocate  (hh 
era  I  the  authority  he  ha.<-  taken. 

The  justification  for  this  belief  is  also  found  in  the  Articles  of  War.  contaiiip*' 
In  the  act  of  June  3,  101 G.  Articles  40  and  48  provide  who  have  auth(»rity  t" 
carry  into  execution  the  sentence  of  courts-martial. 

The  couTmanders  menticmed  in  articles  4(5  and  48  have  power  to  dlsapprovo  :< 
finding. 

Nowhere  in  the  Articles  of  War  can  I  find  the  Judge  Advocate  General  i^ 
given  authority  to  nullify  the  acts  of  courts-martial.  As  the  action  of  the  Ju<1j:«* 
Advocate  General,  if  pt^rmitted  to  stand,  establishes  a  precedent  which  may  b»* 
far-reaching  in  its  bearing  on  the  discipline  of  the  Army,  I  recommend  lu^ 
action  be  disaipproved. 

If  it  be  decidiHl  that  the  Judge  Advocate  General  has  the  legal  right  to  take  th*" 
action  taken,  there  is  nothing  to  do  but  restore  thest*  men  to  duty  and  order  then) 
back  to  their  battery. 

I  recommend  that  Capt.  Harney  be  Informed  that  the  evidence  In  the  reconl  of 
the  trial  of  these  men  discloses  the  fact  that  he  was  entirely  lacking  In  judgment 
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in  his  han(llin<;  of  the  men  of  his  battery,  not  only  at  the  time  they  committed 
the  oflfense  but  the  evening  before;  that  the  lack  of  discipline  In  his  battery, 
wJiic'h  lie  must  have  icnown,  should  have  Indicated  to  him  the  necessity  for  abso- 
lute justfee  and  the  exercise  of  wise  discretion  in  the  handling  of  the  situations 
that  arose ;  and  that  he  has  been  woefully  lacking  In  some  of  the  qualities  his 
superiors  have  a  right  to  expect  of  all  officers,  and  especially  one  who  has  had 
the  advantage  he  has  had. 

Wm.  S.  Graves, 
Colonel,  Gmeral  Staff ,  Secretary. 


Exhibit  9. 


Office  of  thk  Judge  Advocate  General, 

December  11,  1917. 
Uestoratlon  to  duty  of  Pvts.  Clnrence  Maheu,  Calvin  Kunselman,   Ralph  K, 
Green,  Wilfrcnl  Klglit,  John  J.  Poryanda,  Frank  J.  Adamlk,  John  Van  De 
V(K)ren,  Andrew  J.  Brown,  Roger  Graves,  Rupert  P.  OrndorfP. 

The  Commanding  Officer  United  States  Disciplinary  Barracks, 

Fort  Leavenirorth,  Kans. 

1.  Upon  the  review  In  this  office  of  the  cases  against  the  above-named  men,  it 
was  lu  Id  that  they  hnd  been  improperly  convicted  of  the  oiTense  charged.  The 
Serretar>'  of  War  has  directed  that  these  men  upon  their  written  application 
therefor,  be  restored  to  duty  as  promptly  as  pf)ssible  to  <^omplete  their  enlistment. 

2.  Will  you  please,  therefore,  inform  them  of  this  fact  and  direct  each  of  them 
should  he  so  desire  to  make  written  application  for  restoration  to  duty  and  for- 
ward same  through  prop<»r  channels  for  the  action  of  the  Secretary  of  War. 

E.  H.  Crowder, 
Judge  Advocate  General. 

December  22,  1911. 
The  Commanding  Officer  United  States  Discu»ltnary  Barracks, 

Fort  Leavenworth,  Kans. 

Refer  to  my  letter  of  December  11  in  which  you  were  requested  to  inform  the 
men  therein  named  that  upon  their  written  application  to  that  effect  they  would 
l)e  re<?tored  to  duty.    Please  advise  me  by  wire  as  to  present  status  of  this  matter. 

E.  H.  Crowder, 


Official  : 


Judge  Advocate  General. 


Major,  Judge  Advocate. 


r  Telegram.! 


Fort  I^kavenworth,  Kans., 

necembcr  23,  1917. 
•hnxiE  Advocate  General, 

Washington: 

Written  applications  for  restoration  to  duty  of  men  named  in  your  letter 
l>eceml)er  11  mailed  Adjutant  General  December  17. 

Rice. 


[War  Department  telegram — Official  basineBS.] 

Washington,  December  27,  lOl'y. 

^'OMMANDAXT  UNITED  STATES   DISCIPLINARY  BARRACKS, 

Fort  Leavenworth,  Kans.: 

Reference  my  telegram  December  22  and  letter  December  11,  Adjutant  Gen^ 
eraVs  Office  advises  applications  of  men  In  question  received  and  approved; 
Kindly  advise  me  by  wMre  when  they  are  restored. 

Crowder, 
Judge  Advocate  General. 
Official : 

E.  G.  Davts, 
Major,  Judge  Advocate. 
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[Telegram.] 

FoBT  Leav^enwobth,  Kans^ 

January  5,  191K 
Judge  Advocate  Generai^ 

WoMhington: 

Men  named  your  letter  December  11  restored  to  duty  January  5. 

Rice. 


EbCHIBIT  10. 

March  12,  1919. 

Questions  by  Gen.  J.  L.  Chamberlain ;  answers  by  Gen.  E.  H.  Crowder. 

Q.  When  you  took  up  the  duties  of  Provost.  Marshal  General,  leaving  0»L 
Bethel,  the  senior  ofllcer  in  the  Judge  Advocate  General's  Office,  in  charge,  was 
he  given  any  sixK'ific  Instructions  relative  to  the  atlminlstratlon  of  the  office 
in  so  far  as  it  related  to  matters  of  military  justice,  or  did  he  automatically 
take  up  those  duties  as  senior  officer? — A.  The  latter.  .As  senior  in  the  oflice  he 
assumed  charge,  leaving  It  to  be  determined  by  the  volume  of  work  developed 
Just  how  much  of  the  burden  of  Judge  Advocate  General  I  could  carry  con- 
sistent with  performing  the  duties  of  Provost  Marshal  General.  The  record  of 
opinions  in  the  office  should  disclose  during  this  period  the  amount  of  attentioD 
I  gave  to  the  office  of  Judge  Advocate  General. 

Q.  About  the  middle  of  August,  1917,  when  Gen.  Ansell  l)ecame  the  senior 
assistant  in  the  office  of  the  Judge  Advocate  General,  did  he  receive  from  yon, 
either  in  wrltinj?  or  verbally,  any  specific  instructions  >»s  to  the  admini«;tratlon 
of  the  office  or  did  he  assume  those  duties  and  perform  them  automatically  as 
the  senior  officer? — A.  The  latter.  I  do  not  recall  Issuing  any  Instructions  on 
the  subject  at  all,  either  orally  or  in  writing. 

Q.  In  November,  1917,  at  the  time  that  the  order  appointing  Gen.  Ansell 
Acting  Judge  Advocate  General,  was  revoked,  at  which  time  you  resumed  active 
charge  of  the  office,  did  G^»n.  Ansell  receive  from  you  or,  so  far  as  you  know, 
from  the  Secretary  of  War  or  the  Chief  of  Staff  any  instructions  relative  to 
the  duties  which  he  should  perform  in  the  office,  or  did  he  automatically  con- 
tinue, as  he  had  been  doing  before,  his  duties  as  senior  officer? — A.  I  do  not 
recall  any  such  instructions,  and  his  initiative  and  authority,  previously  exer- 
cl.sed  as  senior  officer,  remained  undisturbed.  (Added.)  The  records  of  the 
office  as  to  opinions  signed  and  as  to  court-martial  cases  acted  upon  will  dis- 
close whether  thei*e  are  any  exceptions  to  be  made  to  the  statement  I  have  just 
recorded — that  the  Initiative  of  Gen.  Ansell  was  left  undisturbed  as  senior 
officer. 

Q.  In  some  paper  which  I  have  recently  examined  I  found  a  statement  made 
by  Gen.  Ansell  to  the  effect  that  upon  the  occasion  referred  to  the  duties  and 
resi)onsibilltios  pertaining  to  reviews  of  courts-martial  and  other  matters  con- 
nected with  the  administration  of  military  justice  were  placed  in  the  h&nd.s 
of  his  junior  In  the  office,  and  that  from  that  time  until  his  departure  for 
Europe — In  fact,  until  his  return  from  Europe — he  had  no  responsibilities  re- 
specting the  administnition  of  military  justice. — A.  My  recollections  as  to  that 
are  in  substantial  accord  to  the  testimony  of  Col.  E.  G.  Davis,  then  lieutenant 
colonel  or  major,  who  has  covered  this  point  fully  In  his  testimony  before  tlie 
Senate  Military  Committee,  and  Is  to  the  general  effect  that  he  contlnu^^ 
with  undiminished  authority  In  handling  all  matters  arising  In  the  section  of 
military  justice,  and  determined  himself  what  cases  would  be  passed  up  to  lae 
as  needing  my  personal  attention. 

Q.  Who  was  the  junior  officer  to  whom  Gen.  Ansell  refeiTed? — Pl.  It  must  be 
Col.  E.  G.  Davis. 

Q.  Upon  his  return  from  Europe,  in  July,  1918,  did  Gen.  Ansell  resume  his 
duties  In  the  office  as  the' senior  officer  automatically,  or  did  he  receive  frooi 
you  definite  instructions  relative  to  the  scope  and  limitations  of  such  duties?— 
A.  He  received  no  such  instructions  and  resumed  his  former  relations  with 
the  office  automatically. 

Q.  The  point  I  wish  to  make  is:  Between  November,  1917,  and  July,  1918, 
except  during  his  absence  in  Europe,  was  Gen.  Ansell  performing  his  duties 
as  senior  officer  In  exactly  the  same  unrestricted  manner  that  he  was  prior 
to  and  subsequent  to  those  dates? — A.  Precisely ;  so  far  as  I  had  any  knowled^ 
and  I  am  not  on  my  warning  that  he  considered  that  he  was  in  any  way  re- 
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stricted,  except  in  so  far  as  he  was  restricted  by  the  decision  of  the  Secretary 
of  War  in  section  1199  of  Revised  Statutes. 

Q.  He  never  actually  exercised  the  authority  which,  under  that  statute,  he 
claimed? — ^A.  I  believe  that  in  more  than  a  dozen  cases  which  remained  he 
exercised  and  promulgated  decisions  under  that  statute. 

Q.  This  without  having  submitted  for  interpretation  that  statute  to  higher 
authority? — ^A.  I  think  while  the  proper  consideration  of  that  was  pending  that 
he  exercised  the  authority  in  probably  more  than  a  dozen  cases. 

Q.  Do  you  recall  whether  or  not  the  case  of  the  noncommissioned  officers 
of  Field  Artillery  at  El  Paso  was  the  first  case  in  which  he  exercised  or  at- 
tempted to  exercise  this  function? — ^A.  I  do  not 

Q.  From  the  records  It  appears  that  the  order  of  November,  1917,  detailing 
Gen.  Ansell  as  Acting  Judge  Advocate  General  was  never  actually  issued,  or 
at  least  given  publicity,  but  that  it  was  a  suspended  order.  Have  you  any 
knowledge  as  to  the  reasons  for  that  peculiar  way  of  handling  an  order;  by 
whom,  or  why? — ^A.  Why  it  was  marked  for  suspended  publication  nearly  two 
months  later? 

Q.  Yes. — ^A.  I  have  no  idea.     [Gen.  Crowder,   referring  to  this  suspended 
order.]     There  was  a  memorandum  of  November  3  (I  think  the  dates  are  accu- 
rate) from  Gen.  Ansell  to  me  which  was  delivered  to  me  in  my  office  at  Sev- 
enth Street,  reciting  the  reasons  why  he  thought  an  order  should  l>e  Issued 
under  the  provisions  of  1132  of  the  Revised  Statutes,  relieving  me  from  duty 
as  Judge  Advocate  General  and  detailing  himself  as  Acting  Judge  Advocate 
General.    A  reply  from  me  on  November  4,  the  following  day.    On  November 
6  the  submission  by  him  to  the  Acting  Chief  of  Staff  of  a  formal  order  necessary 
to  accomplish  my  relief  and  his  detail,  concluding  with  the  statement  that  he 
was  authorized  to  say  that  the  Issue  of  tliis  order  would  be  agreeable  to  Gen. 
Crowder.    The  subsequent  procedure  I  am  not  clear  about,  for  I  understand 
Informally  that  the  order  submitted  by  Gen.  Ansell  was  referred  to  the  General 
Staff  and  reported  back  In  a  modified  form.    Whatever  the  facts  may  be 
an  order  of  this  character  was  approved  by  the  Acting  Chief  of  Staff.  Gen. 
Biddle,  and  marked  for  suspended  publication.     The  first  information  that  I 
had  that  such  an  order  had  been  approved  and  marked  for  suspendeil  publica- 
tion was  about  November  17,  when  I  was  informed  of  the  fact  by  the  Sec- 
retary of  War  In  person,  the  occasion  being  an  interview  on   the  question 
of  appointments  to  be  maxle  in   the  Judge  Advocate  General's  Department. 
The  Secretary  of  War  passed  to  me  a  list  of  recommendations  submitted  by 
Gen.  Ansell  and  asked  me  if  I  approved  of  that  list.     I  glanced  over  it  and 
saw  that  most  of  the  names  thereon  were  names  of  men  whose  qualifications 
I  had  personally  inquired  into.    I  handed  the  list  back  to  the  Secretary  with 
the  statement  that  the  appointments  recommended  were,  I  thought,  all  well- 
qualified   men.    He  then    acquainted   me  with   the   fact   that  he   had   asked 
Gen.  Ansell  whether  the  list  had  my  approval ;  that  Gen.  Ansell  left  his  office 
and  came  back  with  a  copy  of  this  order  that  had  been  approved  by  the  Acting 
Chief  of  Staff,  Gen.  Biddle,  relieving  me  from  duty  as  Judge  Advocate  General 
and  detailing  Gren.  Ansell.     It  was  the  first  information  the  Secretary  said 
that  he  had  had  of  the  issue  of  such  an  order.    At  that  time  I  acquainted 
the  Secretary  of  War  with  the  correspondence  that  had  passed  between  Gen. 
Ansell  and  myself,  recommending  the  issue  of  such  an  order,  and  my  statement 
to  Gen.  Ansell  in  my  letter  that  he  should  take  the  matter  up  directly  with  the 
Secretary  of  War  in  his  own  way.    I  said  that,  directly  the  Secretary  of  War, 
realizing  that  the  question  of  who  should  be  bureau  chief  was  one  upon  which 
the  Secretary  of  War  would  expect  to  function  personally,  and  especially  as 
to  who  should  be  Judge  Advocate  General,  in  view  of  the  large  civic  .iurisdiction 
of  the  Judge  Advocate  General  not  handled  through  the  Chief  of  Staff  at  all. 
There  followed  some  conversation  between  the  Secretary  of  War  and  myself, 
which  was  supplemented,  I  understand,  by  conversation  between  the  Secretary 
of  War  and  the  Acting  Chief  of  Staff,  Gen.  Biddle,  who  undertook  to  state 
his  personal  recollection  of  the  statements  made  by  Gen.  Ansell  to  him  at  the 
time  he  submitted  this  order.    At  that  time  I  did  not  know  that  there  was  a 
written  memorandum  of  submission  of  the  question  by  Gen.  Ansell  to  the 
Acting  Chief  of  Staff,  which  written  memorandum  settles  in  a  very  definite 
way  the  representation  that  Gen.  Ansell  made  to  the  Chief  of  Staff  in  regard 
to  my  personal  attitude  toward  the  subject 

Q.  Did  you  have  any  conversation  with  Gen.  Biddle  at  this  time  relative 
to  the  IflBTiing  of  this  order? — ^A.  I  do  not  remember;  I  may  have  had  some 
cofDveisation  with  him  but  do  not  recall  it. 
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Q.  So  you  do  not  know  whot  lead  to  that  peculiar  situation  of  this  suRpended 
publication? — A.  No.  I  remember  that  the  impression  tliat  It  made  upon  me 
was  thnt  perhaps  that  was  customnry  at  that  time  because  of  the  rush  of 
business  and  was  a  concession  made  to  the  Government  printers  as  to  tb^ 

amount  of  printing  they  had  to  do. 

•  •  •  «  •  «  • 

March  12,  1919. 

Q.  What  was  the  proceedure  in  the  four  dentil  cflses  of  the  A.  E.  F.!*— 
A.  When  the  records  came  in  they  went  to  the  Disciplinary  Section  and  were 
reviewed  therein  by  MaJ.  Rand,  a  la\>'yer  of  New  York  City,  recently  ci»m- 
missloned  In  the  Judpe  Advocate  Gcnemrs  Department,  who  is  a  man  who 
had  had  extensive  criminal  practice  and  was  associate:!  with  Jerome  of  Nt*w 
York  City  in  the  trial  of  very  Important  criminal  cases  which  claimetl  t\w 
attention,  at  that  time,  of  the  Nation.  He  turned  iu  a  review  all  too  briei. 
I  thousht,  sustaining  the  proceedings.  When  the  review  reached  me  I  n*- 
marked,  to  whom  I  can  not  say  now,  that  the  review  in  such  nn  important  car* 
should  be  drawn  In  such  a  way  as  to  show  all  the  facts  of  the  case  neo^s^iirr 
to  convince  the  reader  that  the  case  had  been  examined  with  thoroughness  :hm1 
great  care.  I  am  here  depending  altogether  upon  my  recollection,  as  I  have 
not  attempted  to  go  through  the  records  of  the  office  and  follow  the  adralni^ 
tration  as  accurately  as  I  might  do  after  conference  with  the  officers  who  were 
directly  charged  with  this  important  line  of  work.  Anyway,  the  cases  wwit 
back  with  instructions  for  a  more  exhaustive  review  and  when  that  reviiTT 
came  up  I  was  still  in  a  doubtful  frame  of  mind,  not  because  of  the  Insufficipnrr 
of  the  record,  although  I  would  have  been  glad  if  the  cases  had  been  tried  with 
greater  attention  to  that  greater  detail  which  the  serious  character  of  tit* 
offenses  required,  but  I  had  before  me  a  letter  sent  directly  by  the  commanding 
general  of  the  A.  E.  F.,  asking  that  tbe  sentences  should  he  approved  and  thnt 
he  be  given  authority  to  carry  them  into  execution.  I  carried  the  final  review 
up  to  the  Chief  of  Staff  in  person  and  had  quite  a  prolonged  conference  with 
him. 

The  interview  between  us  commenced  with  a  statement  by  me  to  him  to  tb!^ 
general  effect:  "Gen.  March,  you  are  but  recently  returned  from  the  theater 
of  war.  You  know  the  conditions  there  first  hand ;  you  may  have  some  pers<^nal 
knowledge  of  these  cases.  The  extreme  sentence  of  death  has  been  impf>se'l 
They  are  the  first  sentences  of  this  character  to  reach  us  from  the  theater  «>f 
war.  I  know  the  public  interest  that  will  attach  to  these  cases,  and  the  puMi'' 
attention  that  will  be  given  to  any  execution  of  these  sentences.  I  know  nl^ 
how  serious  a  thing  it  is  to  disagree  with  the  commanding  general  of  an  areiy 
In  the  field  on  a  question  of  this  character.  I  have  brought  the  cases  to  y«»'i 
with  a  report  which  concludes  without  a  recommendation,  because  I  wish  to 
leave  this  question  of  clemency  to  be  settle<l  after  conference  between  you  nnd 
me,-  and  later  on  between  us  and  the  Secretary  of  War.  It  would  bo  very  un- 
fortunate if  we  wont  before  the  President  in  such  a  matter  with  tlivitU-' 
counsel  if  it  is  possible  for  us  to  reach  a  common  conlusion." 

Gen.  March  then  and  there  expressed  a  view  on  the  cases,  The  extent 
to  which  he  claimed  personal  knowlodce  of  those  cases  is  now  dim  in  m.^ 
mind,  but  thnt  he  knew  generally  of  conditions  over  there  and  proclaimeil  t^:lt 
he  had  that  knowledge  is  very  distinct  in  my  mind.  He  announced  then  lii;* 
view  that  the  sentences  should  be  appro\'ed  and  carried  into  execution  an*) 
that  was  his  final  state  of  mind  at  the  end  of  the  conference.  This  led  me  to 
leave  tbe  review  with  him  in  the  form  In  which  I  submitted  It.  that  is,  with 
the  statement  that  the  records  were  suHiciont  but  without  a  recommendatl'>n 
as  to  the  course  which  should  be  pursued  respecting  clemency. 

I  returned  to  my  office  and  gave  orders  to  an  officer,  whose  name  I  do  v.*< 
recall,  hut  I  think  was  Col.  A.  R  Clarke,  to  visit  The  Adjutant  Genenii*- 
Office  and  obtain  from  the  records  of  that  office  some  facts  resi>ectlng  the  at:?* 
of  these  boys,  the  length  of  their  service,  the  amount  of  training  they  had.  acl 
also  to  examine  our  own  office  to  see  how  many  cases  of  disobedience  of  onli'^^ 
or  sleeping  on  post  had  come  up  from  the  theater  of  war  in  which  sentences  «•' 
less  severity  had  been  given,  and  to  examine  generally  into  the  rank  of  x)""^'^^ 
ment.  When  Col.  Clarke  (if  he  were  the  man)  reported  back  I  was  advis»'<I 
of  the  fact  that  two  were  under  20  and  two  under  19  and  that  they  had  shun 
periods  of  service. 

I  was  appriscMl  of  the  fact  that  there  had  been  other  cases  coming  up  fn^r.i 
the  theater  of  war,  trials  for  these  same  olTenses,  and  that  In  none  ot  the  cn<'*> 
had  the  death  penalty  been  awarded.     I  was  left  in  doubt  in  hiy  own  mlvA 
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as  to  whether  the  officers  of  the  A.  E.  F.  had  given  these  newly  enlisted  sol- 
diers instnictions  hs  to  the  jyravlty  of  these  two  offenses — disubi'dience  of 
orders  and  sleeplnj;  on  post.  Later,  I  submitted  the  casi»  to  Gen.  Ansell,  ex- 
pressing: to  him  the  feeling  that  I  had  about  the  execution  of  tht'se  sentences, 
and  a.sl{ing  liini  to  submit  me  a  memorandum.  This  he  did  in  rough  form, 
whiHi  is  now  in  the  hands  Of  the  Inspector  General,  and  which  si»ealcs  for 
ifself.  My  recollection  is  that  he  8ubmitte<l  this  memorandum  on  the  15th 
(lay  of  April,  1918,  and  that  oh  the  following  day  I  submitted  a  supplemental 
memorandum  on  these  rases  inc<>riK>ratlng  what  I  thought  was  the  e.sseniiftl 
part  of  (Jen.  Ansel I's  memorandum  to  me.  My  recolUH.»tion  Is  that  the  Chief 
of  Staff  had  not  re|K)rteil  on  the  cas«^s  and  that  when  he  did  reiwrt  he  re- 
frrred.  not  only  to  my  original  memorandum  but  to  my  supplemental  mem- 
ornndum. 

In  addition  to  what  is  stated  here  I  had  more  than  one  conference  with  the 
Secretary  of  War  as  to  the  linal  action  to  be  taken  u|)on  these  cases  in  respect 
of  clemency.  My  ivccdlection  is  that  there  were  three  such  conferences  and 
that  In  the  last  conference  between  us  the  Secretary  of  War  stated  that  his 
ijilnd  was  made  up  noj;  to  execute  the  death  iH»nalty,  notwithstanding  Gen.  Persh- 
ing's urgent  request  for  authority  to  carry  tli**  sentences  Into  execution. 

Q.  After  his  return  from  France  Gen.  Ansell  issued  ct»rtain  written  instruc- 
tions to  the  boards  which  were  operating  in  the  department.  Did  any  reason 
exist  whereby  he  could  not  have  Issued  those  instructions  or  similar  instruc- 
tions in  regard  to  any  matters  in  the  office,  except  during  his  absence? — A.  No; 
as  I  was  consulted  on  the  orders  he  Issued. 

March  17,  1919. 

Q.  Do  you  know  tlie  source  of  the  article  which  appeared  in  the  New  York 
^*<>rld  on  January  19? — A.  I  do  not,  but  I  do  know  personally  the  man  under 
whost*  name  it  was  imblishe<1,  Roland  Thomas.  He  called  at  my  office  with  the 
Secretary  of  War's  visiting  card,  and  aske<l  to  .see  a  limited  number  of  records, 
\\hioli  I  do  not  think  exi-eiHltHl  six.  I  gave  him  ac<vss  to  the  records  and  in 
tlw»  r-ourst*  of  an  hour,  and  I  think  In  less  than  half  an  hour,  he  returned 
with  two  f'ourt-mnrtial  orders  in  his  hand.  At  that  time  Col.  Heed,  the  head 
of  the  Section  of  Military  Justice,  was  in  my  office  conferring  with  me.  Mr. 
Thomas  said.  *' H' r(»  is  a  conlirniation  oi*  what  the  papers  are  saying,  namely, 
that  there  is  grave  inequality  of  punishment.  I  have  in  my  hand,"  he  said,  *'  two 
^'•■iirt  ni:»rtial  (»rders  showing  proceedings  in  two  cases  tried  in  two  courts  at 
Camp  Dix,  N.  J.,  both  trials  for  desertion.  In  one  case  the  man  is  sent(^nced 
to  •J.')  years;  in  the  other  to  six  months."  Col.  Uee<l  said  to  him,  "  I^t  me 
wt'  those  orders."  Thomas  pa.ssed  tin  m  to  Col.  Heed,  who  looked  at  them 
and  handed  them  back.  That  ended  the  conversation  and  Mr.  Thomas  went 
out  and  a  few  days  thereafter  there  appeared  the  article  in  the  New  York 
World,  occupying  the  entire  tirst  page  of  the  editorial  section  of  the  Sunday 
wlition,  January  19,  and  inva<led  two  or  thr^i^  interior  columns.  I  think 
the  total  length  of  time  he  was  in  my  office  did  not  exceed  an  hour,  and  I  feel 
It  (Ud  not  exceed  half  an  hour. 

Q.  What  were  j'our  conclusions  relative  to  the  preparation  of  that  article? — 
X.  That  it  was  prepared  by  some  one  who  had  access  to  the  records  of  my  office. 

Q.  Y(m  state<l  that  you  ha<l  no  knowletlge  as  to  the  identity  of  the  person 
who  prepared  it? — A.  Absolutely  not. 

Q.  Is  there  anyone  in  your  office  who  wouhl  be  in  a  position  to  possess  that 
information? — A.  Every  officer  on  duty  in  the  office  would  have  access  to  those 
rt'cords  and  they  wcmld  be  particularly  available  to  officers  at  work  in  the 
Section  of  Military  Justice  and  in  the  clemency  section. 

Q.  Then  an  article  of  that  kind  couUl  be  prepared  by  any  one  of  those  officers 
without  it  being  apparent  to  anyone  else  that  they  had  prepared  same? — A.  I 
.«5hould  say  so;  and  add  that  it  might  be  prepared  by  any  clerk  who  had  the 
ability  to  write  such  an  article. 

Q.  It  appears  in  the  evidence  that  at  the  time  Gen.  Ansell  was  appointed 
brigadier  general,  and  by  virtue  of  such  appointment  became  senior  assistant 
in  the  office  of  the  Judge  Advocate  General  that  he  receivecl  certain  verbal 
orders  of  the  Secretary  of  War  regarding  his  duties.  Have  you  any  knowledge 
regarding  that  subject? — A.  I  do  not  recall  ever  having  heard  of  such  orders 
being  i$.sued,  but  would  not  undertake  to  recollect  every  conversation  I  had 
at  that  time. 

Q.  In  the  order,  which  was  Issued  on  November  8,  assigning  Gen.  Ansell  to 
duty  as  Acting  Judge  Advocate  General  appears  this  statement :  "  The  verbal 
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orders  of  the  Secretary  of  War,  dated  Augiurt  II,  dettgnatliig  Bris.  Got 
Hamuel  T.  Ansell  Judge  advocate.  National  Axmy^  as  Acting  Judge  Advooil 
Qeneral  of  the  Army,  are  hereby  confirmed  and  made  of  record.**  Have  in 
any  knowledge  as  to  those  verbal  orders? — ^A.  None  at  alL 

Q.  My  attention  has  been  called  to  a  mimeographed  office  memorandina  d 
April  10,  1918,  signed  by  yon  (shown  later  that  same  was  not  signed)  as  Jndp 
Advocate  General,  in  wlilch  Is  described  the  organization  of  the  office,  in  wUA  • 
yon  are  shown  as  Judge  Advocate  General;  Gen.  Ansell  as  Assistant  Ja4p 
Advocate  General,  and  Col.  Mayes  as  assistant  It  shows  GoL  Davis  as  tie 
Chief  of  the  Division  of  Military  Justice.  Was  that  memorandum  showing  ni 
confirming  the  organization  which  then  existed  or  did  that  m^norandum  eftrt 
m  reorganization  of  the  office  and  ref^r  to  a  condition  whidi  went  into  eflHt 
at  that  time? — ^A.  I  do  not  recall  a  memorandum  of  that  date  and  would  Dhi 
to  see  It  I  do  not  recall  the  issue  of  this  memorandum  of  organizatioa.  I  cm 
not  recall  that  the  subject  of  the  new  organization  of  the  Judge  AAntA 
General's  Department  was  discussed  at  that  particolar  time.  My  linprrialw 
is  that  this  Is  simply  confirmatory  of  an  exisfing  organization  wliich  bad  bMi 
in  force  for  an  indefinite  i>erlod  prior  to  the  date  of  same,  April  10,  U^IS.  I 
might  be  permitted  to  state  that  Col.  Davis,  who,  as  Cliief  of  Military  JmllBl 
Division,  handled  probably  50  per  cent  of  the  papers  coming  into  tlie  ottei; 
and  would  be  able  to  give  definite  information  as  to  how  long  this  had  Um 
in  force.  It  seems  to  me  that  in  the  rather  cursory  reading  of  his  testimoii 
before  the  Military  Committee  of  the  Senate  recently  he  covered  tliat  polnL   . 

Q.  Do  you  happen  to  recall  the  approximate  date  upon  which  CoL  Diivis  ms 
assigned  to  that  section? — A.  He  was  almost  the  first  choice  and  had  been  as 
duty  In  that  section  continuously  for  a  period  of  several  months,  exc^  a  fev 
weeks  that  he  was  absent  on  a  tour  of  Inspection,  during  which  he  was  9^ 
stltuted  by  Col.  A.  E.  Clarke.  Their  administration  of  the  section  must  eofsr. 
a  period  of  several  months  prior  to  April  10. 

Q.  In  Gen.  Anseirs  testimony  before  the  Senate  committee,  he  states,  **  Beflv* 
ring  to  the  occurrences  of  November,  1017. 1  was  then  told  that  matters  of  policy 
such  as  this,  would  not  be  passed  upon  by  me,  except  after  conference  with  W{ 
chief."    In  answer  to  Senator  Frellnghuy sen's  question  "  Who  told  you  tint," 
Ansell  answered,  **  The  Secretary  of  War ;  probably  also  the  Chief  of  Staff  aatf 
the  Judjre  Adv(M*ate  Cfeneral.    I  know  the  Secretary  of  War  told  me  and  it  wtt 
generally  mulerstood."    Have  you  any  knowledge  on  that  subject;  any  moie 
tlian  you  have  already  state<l? — A.  No;  except  Uiat  immediately  following  nv 
interview  with  the  Secretary  of  War  about  November  17,  when  we  discussed  the 
merits  of  applh'ants  i)ro|M>sed  for  ai>iK>intment  in  the  Judge  Advocate  GeneraTi 
Corps,  the  Secretary  of  War  adclre.ssed  me  a  letter,  which  I  presume  you  have  or 
can  get,  discussing:  these  questions,  expressing  his  desire  that  I  give  more  tinw 
to  the  duties  of  Judge  Advocate  General  and  less  time  to  the  duties  of  Provort 
Marshal  General.    In  the  conference  about  November  17  he  made  It  very  cleir 
that  he  never  contemplated  that  I  would  not  be  in  charge  of  the  policies.    Re- 
ferring to  Gen.  Ansell's  memorandum  of  November  10,  1917,  here  was  the 
thouj^ht :  1  p)t  my  first  knowledjre  of  the  memorandum  of  November  10  froB 
the  Secretary  of  War  on  Noveml>er  23  or  22,  and  not  at  the  interview  of  No- 
vember 17.    I  never  asked  the  Secretary  of  War  where  that  memorandum  or 
brief  of  (Jen.  Ansell's  of  November  10  had  been.    I  have  allowed  myself  to  be- 
lieve that  it  was  one  of  a  large  number  of  papers,  perhaps,  submitted  to  hfai 
near  the  date  of  it,  but  not  taken  up  by  him  about  the  time  he  spoke  to  me 
alM>ut  It,  to  wit,  November  22  or  28.    I  say  he  supposed  I  was  in  charge  of  tlie 
office  because  he  apparently  had  learned  on  November  17  from  a  converaatfcia 
with  (Jen.  Ansell  of  the  issue  of  the  Executive  Order  No.  1132  of  the  Ilevtoed 
Statutes,  detailing  him  to  Judge  Advocate  General,  the  efPect-of  which  was  to 
relieve  me.    Now,  it  would  be  strange  and  something  to  be  explained  if  he  had 
that  brief  of  (5en.  Ansell's  dated  November  10  on  his  desk  when  he  talked  « 
November  17.  and  had  not  mentioned  it.    I  never,  as  I  say,  made  any  inqoiiTi 
but  .lust  assumed  that  he  had  not  yet  reached  it  and  that  he  reached  it  sont 
time  before  November  22  or  23,  when  we  had  our  conversation  about  the  briet 

Q.  And  after  November  17? — A.  Yes. 

Q.  What  are  the  circumstances  which  led  to  the  clemency  board? — A  Tte 
wlu)le  tiling  is  set  forth  in  correspondence  between  my  office  and  the  Secretuy 
of  War  direct.  My  recollection  is  that  during  the  i)eriod  I  was  absent  to 
Chicago,  to  which  place  I  had  gone  at  the  direction  of  the  Secretary  of  War 
to  address  the  Selective  Service  Koard,  Ansell  turned  in  some  Icind  of  a  report, 
which  I  found  on  my  desk  when  I  retumeil,  and  which  led  to  additional  ctf- 
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respondence,  as  the  result  of  which  the  board  of  clemency  was  organized. 
That  ct>rre8pondenre  ought  to  show  who  made  the  original  suggestion.  It 
should  be  said  that  the  time  for  convening  such  a  board  of  clemency  came 
witli  the  .'igning  of  the  armistice  and  resulting  conditions  approximating  those 
of  peace,  the  matter  of  convening  the  clemency  board  is  interwoven  In  my 
mind  with  the  further  admonition  that  I  caused  to  be  issued  about  this  time 
to  all  courts  and  reviewing  authorities,  that  as  to  offenses  committed  after 
November  11  they  would  observe  the  limits  of  punishment  established  in  tlio 
peace-time  order,  except  in  tho  e  cases  where  the  courts  and  reviewing  author- 
ities could  enter  on  record  a  valid  reason  why  the  punishment  imposed  In  a 
particular  case  was  in  excess  of  those  limits.  Both  orders  were  intended  to 
operate  In  the  same  field  of  excessive  punishment,  the  la.t  one  mentioned  to 
take  care  of  offenses  after  the  signing  of  the  armistice,  ami  the  other  to  re- 
duce the  war-time  puni  hments,  that  is,  punishment  for  offenses  committed 
during  the  periotl  of  war,  to  peace-time  standard-^.  In  my  inquiry  as  to  why 
an  order  had  not  been  issued  of  admonition  to  courts  on  the  question  of  courts 
I  learned  that  such  an  onler  had  been  suggestetl  by  Col.  Head,  of  my  office, 
to  Gen.  Ansell  in  September  of  1918,  the  purpose  of  the  (jrder  being  to  ad- 
monish courts,  particularly  in  this  country,  that  les  severe  punishment  would 
meet  the  situation  here.  Col.  Read,  in  giving  me  this  information,  submitte<l 
the  rough  of  the  suggestion  he  at  thnt  time  laid  t)efore  Gen.  Ansell,  with  the 
remark  that  Gen.  Ansell  regarde<l  the  suggestion  favorably  but  that  at  his 
direction  the  memorandum  went  to  a  board  of  review  to  be  jms  ed  upon  there, 
inrl  that  the  l>oard  of  review,  probably  because  of  excessive  work,  had  never 
reach«i  it  and  the  matter  died.  I  used  this  memorandum  that  Col.  Uead  said 
be  submitted  to  Gen.  Ansell  In  September  of  1918  In  preparing  the  order  ad- 
monishing courts  in  regard  to  quantum  of  punishment  resiwcting  offenses 
committed  after  the  ?  igning  of  the  armistice. 

Q.  Gen.  Ansell  states,  **  In  September,  upim  my  insistent  recommendation, 
power  was  established  in  the  Acting  Judge  Advocate  General  in  France  to 
make  rulings  uijon  matters  of  the  administration  of  military  justice,  which 
Would  control  the  conmianding  general,  unless  overruled  by  the  Secretary  of 
War.  This  i>  now  being  opiM)sed  by  the  Cimunandlng  general  American  Ex» 
pediiionary  Forces,  and  my  own  action  and  the  proi)riety  in  procuring  the 
Issue  of  this  order  Is  being  subjected  to  question." — A.  I  am  familiar  with  the 
memoranda  and  draft  of  order  which  was  submitte4l  by  Gen.  Ansell  upon  this 
subject,  anil  also  have  the  draft  of  the  order  signe<l  by  Col.  Brown,  General 
Staff,  after  revi  Ion.  I  find  that  the  order,  as  it  reads,  is  quite  different  from 
the  memorandum  which  he  submitted,  and  that  the  order  as  it  reads  practi- 
cally gives  to  the  senior  officer  of  the  Judge  Advocate  (Jreneral's  Department 
over  there  the  very  authority  which  Gen.  Ansell's  Interpretation  of  1199  would 
have  given.  Yes,  it  is  the  very  authority,  but  sought  to  be  deduced  from  other 
sou  fees, 

Q.  Have  there  been  any  circumstances  connected  with  that  which  do  not 
appear  in  the  records? — A.  Yes.  Shortly  after  returning  to  duty  in  the  office 
there  came  to  my  desk  a  request  from  France,  fnmi  the  Board  of  Review,  an 
<>pinion  rendered  uiwn  a  contr<n'ei*sy  which  had  arisen  between  Gen.  Bc^thel,  the 
judge  advocate  on  Gen.  Pershing's  staff,  and  Gen.  Kreger,  in  charge  of  the 
bninch  office  of  the  Judge  Advocate  Geni'ral's  l>ei)artment  In  France.  It 
appears  that  (ten.  Kreger,  in  a  munber  of  cases,  had  returned  the  proceetlings 
under  General  Order  84,  and  under  the  mandatory  pnjvisitms  of  that  order  the 
reviewing  authorities  were  comp<41ed  to  give  effect  to  Gen.  Kreger's  decision. 
Tl:ls  was  the  subject  of  protest  and  dissent  by  Gen.  Bethel.  In  looking  over 
the  opinion  and  the  accompanying  ct^rrespondence  I  learned  for  the  first  time 
of  the  issue  of  General  Order  84.  I  sent  for  Gen.  Ansell  and  asked  him  as  to 
the  origin  of  that  order.  He  repllt»d  that  the  order  had  originated  with  him. 
I  then  asked  why  he  had  not  conferred  upon  the  Judge  Advocate  General  at 
Washington  the  same  power  that  he  conferred  upon  the  Acting  Judge  Advocate 
(ieneral  in  France  with  respect  to  the  right  given  by  that  Order  No.  84  to  con- 
trol the  action  of  reviewing  authorities.  He  answered,  "  I  did  not  think  I 
cijuld  get  such  an  oi-der  through."  My  next  question  was,  "  Do  I  miderstand 
that  this  Order  No.  84  was  issued  by  the  department  unwittingly?"  His  reply 
I  remember  with  the  greatest  accuracy,  "  Most  unwittingly."  He  explained  that 
when  the  proof  of  the  order  came  to  the  office  for  revision  certain  of  the  officers 
who  had  helped  him  consider  the  original  order  desired  to  make  some  amend- 
nents  therein,  but  that  he  had  limited  the  amendments  to  what  could  be  de-. 
Rcrlbed  as  "  verbal  changes,"  so  that  he  might,  if  interrogated  by  the  Assistant 
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Chief  of  Staff,  say  that  thero  had  het*n  no  change  in  the  substance.  Tbe  Cfn>- 
^ersatinn  between  us  terminated  about  that  point.  It  was  late  in  th?  afK»r- 
Kixw.  Tlie  next  morning  when  I  returned  to  the  oftice  I  dictated  a  niemonuitluni 
order  to  Gen.  Ansell  asking  liini  to  put  in  writinj;  what  lie  had  said  to  me  tli? 
eveninjj:  before*,  and,  as  I  remember,  said  with  respect  to  the  order  having  Invn 
issued  unwittingly  by  the  War  Departm  nt.  In  the  early  morning  hours  he 
came  to  me  with  my  order  in  his  hand  and  said  he  did  not  quite  understnivl 
why  I  asked  him  to  put  that  conversation  in  writing;  that  I  ought  to  unrter- 
stand  that  it  would  be  embarrassing  for  hira  to  do  so.  He  seeme<l  wrrni^ht  up 
and  to  some  extent  agitate<l.  It  was  evident  that  he  desired  to  avoid  ciini- 
pliance  with  order,  and  I  said  to  him,  *'  All  right,  Ansell.  just  so  you  an*l  I 
have  the  same  riH(dle<*tion  of  the  conversation."  lie  left,  carrying  the  onler 
with  him,  and  it  must  be  in  his  possession.  I  think  he  bad  both  tJie  orijnnal 
order  and  the  copy.  I  have  no  copy  in  my  ofUce.  I  expected  him  to  leav  •  tbe 
order  with  me,  but  he  carrit >d  it  away  with  him  and  I  never  called  upon  him  to 
return  it. 

Q.  Did  you  have  any  cf>nversation  with  the  Stvretary  of  War  relative  to  tbe 
Issuing  of  that  order? — A.  I  heard  a  conversation  between  the  Secretary  of  War 
and  Gen.  Ansell  on  the  subject. 

Q.  What  was  its  purport? — A.  His  statement  differed  in  some  respects  frfna 
the  statement  that  I  have  made.  Tlie  point  was  not  pursued  because  durin;:  the 
conversation  the  Secretary  of  War  stated  that  he  was  not  particularly  (t>n- 
cerned  with  words  used,  but  bnd  sought  the  interview  with  Gen.  Ansell  for  the 
pnn>ose  of  ascertaining  his  real  state  of  mind  and  that  he  would  not  Indulge  in 
any  controversy  about  woi'ds.    Gen.  March  was  present  at  that  inter\*iew. 

Q.  Was  that  carder  allowed  to  stand  jifter  the  Secretary  of  War  and  Ci-yn. 
March  beamed  of  it? — A.  No  immediate  action  was  taken  for  a  few  days,  per- 
haf)s  three  or  four;  the  mntter  was  left  undecide<l.  and  the  next  information 
I  had  came  from  the  Secrc^tary  of  War  himself  when  we  were  leaving  the 
War  Department  Building  one  afternoon.  He  said  to  me  at  that  time,  "I 
think  the  best  thing  to  do  is  to  discontinue  the  branch  office  in  France  and 
that  will  automatically  repeal  General  Order  No.  84."  I  said  to  him,  "That 
will  require  serious  consideration."  The  next  information  I  had  was  from  a 
telegram  which  hnd  gone  to  Gen.  Pershing  <lIscontinuing  the  office  in  France 
and  revoking  all  orders  and  instructions  relative  thereto.  That  order  was 
not  issued  upon  my  recommendation.  A  proposition  is  now  pending  to  revive 
the  oflice  in  France,  but  with  the  jurisdiction  similar  to  the  jurisdiction  of  the 
ofhce  here,  minus  this  extraordinary  power  to  control  the  action  of  the  re- 
viewing authorities,  respecting  their  action  upon  sentences. 

Q.  Kef  erring  to  the  stJitement  that  this  order  is  now  being  opposed  by  the 
Connnanding  General  in  France  you  state,  "  Rut  it  is  not  true  to  a  certain 
extent  that  the  order  is  being  opi)osed  by  the  ("ommanding  General,  American 
Expeditionary  Forces.  On  the  contrary  no  word  of  opposition  is  on  rec<>ril 
nor  can  any  trace  be  found."  In  the  files  which  you  handed  me  to-dav  I 
fomid  some  cablegrams  which  refer  to  that  matter.  I  have  not  biH*n  able  to 
digest  them  and  am  not  able  to  question  you  very  intelligently  on  that  subject, 
but  in  looking  it  over  it  occurred  to  me  there  were  cablegrams  which  appearo^i 
to  be  a  protest  to  the  Judge  xVdvocate  General. — A.  The  protest  you  found 
in  that  bunch  of  papers,  if  you  could  call  it  a  protest,  was  against  the  cslah- 
lishnient  of  the  office  in  the  llrst  instance,  and  refers  to  a  prior  date  and  not 
to  this  action  at  all.  Our  first  orders  over  there  were  misunderstood  and  for 
more  than  a  numth  action  was  delayed  in  establishing  the  branch  offitv  in 
France,  and  some  inquiries  c«me  up  which  indicate<l  that  Gen.  Pershing 
thought  it  was  unnecessary  for  an  army  operating  in  the  theater  of  war.  In 
respect  of  this  last  incident,  which  was  a  recent  incident,  the  Commanfiln? 
General  of  the  Expeditionary  Forces  was  not  brought  into  the  controversy 
between  Gen.  Bethel  and  Gen.  Kreger,  in  any  way  that  I  noticed.  It  secrae<i 
to  be  a  difference  between  two  lawyers  and  two  Judge  Advocates  General 
which  bad  been  certified  for  the  opinion  of  the  Judge  Advocate  General  of  the 
Army.  I  am  not  aware  that  Gen.  Pershing  had  the  matter  brought  to  his 
attention  and  in  that  sense  I  made  this  statement. 

Q.  Will  you  state  briefly  the  sequence  of  events  in  connection  with  the  four 

soldiers  wlio  were  sentenced  to  death   in  France? ^A.  You  are  entitled,  in 

answer  to  that  question,  to  an  exact  chronology  of  executive  administrative 
action  on  those  four  cases,  which  I  am  not  in  a  position  to  give,  not  having 
rer-ently  revived  my  recollection  by  recourse  to  documents,  but  can  state  with 
substantial  accurate. 
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Q.  Are  there  documents  on  file  which  will  cover  that  completely? — ^A.  Yes;  it 
can  be  covered  completely,  but  there  Is  an  accusation  which  1  saw  in  the  Con- 
jrressional  Record  which  I  would  like  to  cover  in  my  reply.  I  well  remember 
my  first  attitude  on  the  question  of  those  four  death  cases  that  came  up  from 
France.  Of  course  we  had  adminlstere<l  the  office  in  expectation  that  cases  of 
that  character  would  reach  the  office.  My  attention  was  particularly  attracted 
to  them  by  the  fact  that  the  commanding;  penernl  of  the  Exi>editionary  Forces 
had  addressed  a  letter  to  the  Judge  Advocate  General  upon  the  question  of 
»»xecution  of  the  death  penalty,  and  favored  the  execution  of  these  four  men. 

The  first  review  of  the  cases  was  prepared,  as  I  now  recollect,  by  Ma.1.  Rand, 
who  ^^-as  working  in  the  section  of  military  justice.  MnJ.  Rand's  place  at 
the  bar  of  New  York  (.'ity  is  an  enviable  one.  He  had  participated  in  the 
trial  of  notable  criminal  cases  and  his  assignment,  when  he  reported  to  be 
commissioned,  was  naturally  to  this  sectUm  of  military  justice.  Ho  found 
no  prejudicial  error  in  the  cases  and  stated  that  the  flndhigs  and  sentences 
were  legal.  I  was  dissatisfied  with  the  review  because  of  its  brevity,  feeling 
certain  that  we  would  not  have  a  proper  record  of  official  action  unless  the 
review  of  the  case  was  exhaustive  and  furnished  evidence  to  the  reader  that 
the  cases  had  been  carefully  considered.  My  recollection  is  that  in  the  first 
draft  the  unusual  letter  to  which  the  commanding  general  of  the  Expetiitionary 
Forces  had  sent  in  was  not  incorporated.  That  was  one  thing  that  I  asked 
to  have  incorporated.  Just  how  many  times  the  report  was  rewritten  I  can 
not  Pay,  but  I  remember  to  have  taken  the  precaution  of  submitting  the  records 
to  Col.  Wigmore,  who  was  on  duty  In  the  office  of  the  Provost  Marshal  Gen- 
eral, and  not  at  all  in  the  office  of  the  Judge  Advocate  General,  for  examination, 
be<ause  of  the  fact  that  he  is  the  author  of  a  standard  work  on  evidence.  I 
received  back  a  report  from  him  that  the  records  were  sufficient  to  sustain 
the  findings  and  sentence.  I  then  took  the  record  to  the  Chief  of  Staff  and 
submitted  them  in  person,  expresjdng  to  him  the  doubt  that  was  in  my  mind 
as  to  the  tinal  action  to  be  taken  respecting  clemency,  but  assuring  him  that 
the  best  talent  in  ray  office  pronounced  them  free  from  error.  I  said  to  him 
on  that  occasion  that  it  would  be  unfortunate  to  pass  up  to  the  President  a 
divided  opinion  on  these  cases  if  by  conference  we  could  reach  agreement.  I 
referred  to  the  fact  that  he  had  but  recently  returned  frcmi  the  theater  of 
war  and  knew  the  conditions  there,  and  might  have  some  kuowle<ige  of  these 
four  cases.  We  had  a  conference,  in  which  he  reveale<l  himself  of  the  opinion 
that  the  four  men  should  be  executed  in  accordance  with  the  recommendation 
of  the  commanding  general  of  the  American  Expeditionary  Forces.  I  said 
to  hlni.  "  If  that  is  your  final  opinion  I  shall  leave  this  report  with  you,  to 
go  to  the  President."  I  did  so  and  returned  to  my  office.  Almost  lmmt»diately 
after  my  return  I  called  in  Col.  Clarke  and  asked  him  if  it  would  not  be  wise 
to  .search  the  records  of  The  Adjutant  General's  Office  and  ascertain  some  facts 
outside  of  the  record  which  might  weigh  in  the  final  disposition  of  the  cases. 
I  mentioned  to  him  that  I  particularly  desire<l  to  know  the  ages  of  these  men, 
their  earlier  environment,  and  also  to  search  the  records  of  our  own  office 
to  see  how  similar  cases  had  been  handled  In  the  theater  of  war.  About  this 
time  I  walked  Into  Gen.  AnselVs  office  and  talked  about  the  cases  to  him  and 
asked  him  if  he  would  not  make  an  examination  of  those  records  and  give  me 
his  opinion.  He  made  up  his  report  and  submitted  it  to  me  In  the  rough, 
that  is,  it  was  not  reduced  to  the  form  that  reports  are  when  intended  to  be 
part  of  the  records  of  the  office,  but  was  the  kind  of  report  that  Is  given  to 
the  head  of  the  office  upon  request. 

Q.  Gen.  Ansell  states,  referring  to  the  report  which  he  made  upon  his  return 
from  Europe,  "This  report  never  reached  the  Secretary  of  War." — ^A.  That 
statement,  as  I  recollect,  first  came  to  my  knowledge  reading  the  Congressional 
Record  of  recent  date,  and  I  think  in  a  letter  addressed  by  Gen.  Ansell  to  Mr. 
Burnett.  I  came  to  the  office  and  asked  for  the  report,  as  I  did  not  remember 
to  have  seen  It  It  is  true  that  upon  his  return  Gen.  Ansell  came  to  my  office 
and  submitted  a  document  which  contained  a  number  of  observations  which 
he  had  made,  explaining  that  it  was  more  or  less  a  personal  document  which 
He  thought  I  would  be  interested  In.  I  read  it  over  and  it  Is  the  one  that  has 
been  u5«ed  a  lot  in  public  addresses,  but  he  never  brought  in  his  official  report 
and  I  did  not  see  any  official  report  until  I  Instituted  this  search  after  noticing 
the  Ck>Dgressional  Record.  I  called  upon  the  executive  officer  to  get  me  the 
report.  He  brought  a  carbon  copy.  I  asked  him  where  was  the  original.  He 
Balfl  he  did  not  find  it  on  file.  Later  he  came  to  me  with  the  original  and 
said  It  was  on  Gen.  Ansell's  desk.    It  was  addressed  to  me,  as  I  remember. 
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not  to  the  Sooretary  of  War.  I  do  not  remember  to  have  ever  seen  tliat  repcrt 
and  know  ho  never  i)ersonall.v  submltte<l  it  as  he  did  the  informal  report.  It  b 
true  that  up  to  that  time  it  liad  never  i>een  forwarded  to  the  Secretary  of  Wir. 

Q.  In  iiMuuMtioii  with  the  publicatitui  of  the  order  of  November  8,  desiijiiuiti^E 
<ien.  Ans«41  as  Acting;  Jud^e  Advocate  <Teneml,  wert»  you.  upon  any  occvsioB, 
l)res4»nt  tlurhi;?  interviews  between  tlie  Se(Tetary  of  War  and  Gen.  BiddleV-iL 
I  have  a  little  ditilrulty  in  answcTin;;  tlie  question.  My  difliculty  arises  fpoa 
tlie  fact  that  I  am  nnal)U»  t«i  say  whether  ihi*  Secretary  of  War  repeated  tume 
sornt*  conversation  that  he  had  with  (Jen.  Biddle,  or  wliethtT  I  talkiMl  dirertlj 
with  <ien.  Hiddh\  I  do  recnll  tlnit  1  heard  about  this  time  that  Gen.  BIrtrtte 
said  that  (Jen.  Ansell  liad  represented  to  him  tliat  we  were  njjreeil  tliat  the 
order  shtmld  be  issue*!  and  wlien  lie  was  askeil  more  particularly  he  n»niarted, 
"That  Is  the  impression  I  have  carritMl  with  me  all  this  time;  but  if  Gen.  AnwII 
should  say  l)e  did  not  use  lan^ua^e  of  that  kind  I  woidd  not  l>e  in  a  ]iositionta 
disi)ute  him."  I  disndsscMl  the  thinp  from  my  mind  after  I  saw  the  meniown- 
duni  Cen.  Ansell  hnnde<I  (Jen.  Hiddle  and  which  containe<l  what  (^en.  RiiUle 
had  seemetl  to  recolle<'t. 

ii.  Thar.  then,  was  (Jen.  Kiddie's  explamition  presumably  of  why  he  pawed 
that  tirder  without  brinf:in>r  it  to  tlie  attention  of  the  Se<'retary  of  War''— .\. 
Yes. 

Q.  What  coniKM-tlon  had  Gen.  Ansell  with  the  revision  of  the  Articlt*  of 
War? — \.  I  was  appointtnl  Judpe  A<lvoc«te  General  on  February  l.\  1911.  1 
do  not  remember  just  when  Gen.  Ansell  came  to  duty  in  the  ofllcv,  but  I  think 
in  ll)i:{.  The  llrsi  revision  was  submittiMl,  I  think,  in  May  of  1013,  but  It  wai 
In  th(»  <-ourse  of  preparation  for  probably  a  year  before  It  was  submltteil.  Dur- 
ing; thai  time  If  I  had  any  correspondence  with  Gen.  Ansi^ll  it  ou^hr  to  be  «i 
thi'  tiles  of  the  ofli<'e  <»r  he  may  have  copies  of  It.  I  have  no  recolkH-tion  of  tbe 
correspon<len<-e  to  which  he  rc»fers.  It  would  be  quite  mittiral  for  me  to  cim* 
suit  him.  for  his  lejral  abilities  had  attracted  my  attention  even  prior  to  the 
date  of  my  apiNuntment.  If  he  has  the  nuTespondence  it  ou^xlit  to  answer  y<mr 
question.  I  hav(»  not  it.  I  have  two  or  three  memoranda  that  he  suhmirirtl 
to  me  upon  articles  which  we  were  considering  for  Incorporation  in  the  isxle. 
I  have  tliem  put  awsiy  in  a  tile  in  whieli  I  ke(»p  all  of  the  official  memornmla  I 
r(^<eive  IVnni  (Jen.  Ansell  Hint  do  not  become  Ihial — of  which  there  are  a  large 
number  -Just  as  lor  every  <»ther  subordinate  in  my  office.  I  have  looke<l  tln»m 
over  to  .'<ee  wlnit  evidence  they  contain  and  find  two  or  three  memoranda  <•« 
two  or  tlirc<»  dilTerent  Articles  of  War.  I  have  asked  (piestions  of  the  aiou  iu 
tlu'  otlne  Mt  (he  time  whether  tli»\v  Inward  the.*5e  views  of  Gen.  Anseirs  resixvtinjr 
the  senpt»  of  revision.  I  have  not  learned  of  any  (expression  he  nunle  at  that 
time  <»f  dissent  from  tlie  ri'vision  on  aceount  of  it  belnjr  lackinjr  in  s<-opi*  aihl 
fund.inu'ntnls.  T  think  1  have  covered  yimr  question.  lie  nev«»r  was  aiKH* 
siv(»  in  niakinjr  sn;:i:estions  and  had  the  most  ample  opiwirtunity.  Invaiise  in< 
until  11M(»  did  we  }r«'t  the  revision  throu;ih.  Perhaps  he  has  niemoranda  xvhiih 
woniii  eln<idntt»  the  subject  furtlh'r. 

(,>.  In  tluit  <onnection  <:in  you  Ldve  the  names  of  the  offir»ers  of  the  .Tn<l« 
A(lvo<-;u»»  GiMiernrs  Depjirtnient  who  were  esi)ecially  en^aired  in  the  revision 
of  those  Artich's  of  WarV — \.  (Jen.  Krejr(»r  took  a  more  active  part  than  anyon** 
else.  He  helped  on  them  while  yet  a<'tin.ir  Judpje  advonite  of  the  Department 
ot  riihinnio.  Later.  wluMi  he  entered  upon  duty  in  the  offii^e.  he  fniineiitly 
\\;is  <nnsnlte<l  therein.  The  ollice  was  a  small  one  in  th<»se  days  and  I  ilo  ih«r 
instjinily  re<:ill  the  names  of  others,  but  perhaps  I  coubl  with  the  aid  of  [ny 
recnrds.  Gen.  Kn';ier  on;rht  to  be  asked  ;d>out  this,  becaus*^  his  re<i>Ile<n<«' 
wiMiId  l)e  iM-iter  than  my  own. 


Kxirrnrr  11. 

Marcti  \ry.  1010. 

<^)ne>lions  l)y  i\o\\.  Cii.VMHKRLMN. 

(J.  Give  vour  nnnie  and  rrink.-  A.  .lames  Kasby-Sndth,  colonel,  judjre  a<lv'>- 
cate.  :ii  ,Mes»'nt  nn  duly  in  the  (illice  of  the  .Tu<l;:e  Advocate  General. 

{}.  Il(»w  InnL'  liMVi"  ynn  been  (»n  duty';  -A.  I  wns  coinmisslone<l  a  major  I" 
.InlV.  11)17:  «Mi  ;i<-c<Mnit  of  l)"in^  <-liainnan  of  the  district  board  of  the  Pistrit"r 
of  Colnnjbin  1  «lid  not  accept  same  until  September  20.  1917.  and  was  tht^i 
ordrrtNl  In  n'liort  in  tlii'  .Indu'e  Advo<':ite  (Jeneral  iwrsonally  for  assijnmieut  t«^ 
tlnty.  Was  (.Vd<M'ed  to  duty  in  tlie  Office  of  the  Provost  Marshal  (wenenil.  a^wl 
reiiiainfMl  nn  <luty  in  that  ollice  until  NovemlKU*.  1018,  when  I  went  nbroail.  anil 
ini  iiiy  return  from  abroad,  the  latter  part  of  Fi'bruary,  1919,  I  was  verbHlly  n^*- 
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fligned  to  duty  !n  the  office  of  the  Judge  Advocate  General's  Department,  whore 
I  am  now  on  duty. 

Q.  On  what  date  In  November,  1918,  did  you  leave  the  Provost  Marshal  Gen 
era  1*8  CMIIce  for  France? — ^A.  I  left  on  the  27th  of  November. 

Q.  During  the  month  of  November,  1917.  an  order  issued  but  never  publishe<1 
to  the  Army,  relieving  Gen.  Crowder  from  his  duty  as  Judge  Advocate  General 
awl  detailing  Gen.  Ansel  1  as  Acting  Judge  Advocate  General.  Some  controversy 
has  arisen  as  to  the  issuance  of  that  order  and  other  matters  directly  connectetl 
with  same.  What  information,  if  any,  have  you  bearing  upon  that  subject?- 
A.  Well,  I  knew  nothing  about  the  issuing  or  revocation  of  the  order,  except  by 
hearsay,  until  recently,  when,  in  compliance  with  Gen.  Crowder*s  directions,  I 
Inspected  and  secured  copies  of  the  original  papers  in  the  Office  of  The  Adjutant 
(General,  and  Chief  of  Staff,  but  I  can  fix  certain  dates  on  account  of  the  ful 
lowing  facts :  On  a  date,  which  I  have  now  fixeil  as  Saturday  morning,  Noveni- 
her  24,  1917,  Gen.  Crowder,  whose  office  was  in  the  room  next  to  the  one  I  occu- 
pie<l,  calle<l  me  In  early  in  the  morning,  probably  8.30,  and  handed  me  a  brief, 
which  had  been  submltteil  by  Gen.  Ansell  to  the  Secretary  of  War  dated  Noveni- 
l)er  10.  I  am  very  positive  that  he  had  received  it  from  the  Secretary  only  Ihe 
day  before  for  the  reason  that  he  stated  to  me  that  he  had  been  very  much 
huiniUHtCfl  the  evening  or  night  before  by  the  Secretary  handing  him  the  brief 
and  stating  in  surprise  that  it  was  remarkable  that  Gen.  Crowder  had  l»een 
Judge  Advocate  General  for  nearly  two  terms  and  was  not  aware  of  a  power 
residing  In  his  office.  Lieut.  Col.  Johnson,  subsequently  brigadier  general,  was 
then  exefutlve  officer,  and  either  at  the  beginning  or  during  the  interview,  Gen. 
Crouxler  <»alied  him  in.  The  general  statetl  that  the  brief  proceeded  from  false 
premises  and  directwl  Gen.  Johnston  and  myself  to  drop  everything  in  hand 
and  devote  ourselves  exclusively  to  the  investigation  of  the  facts  and  the 
authorities,  and  to  prepare  a  memorandum  brief  for  him  covering  the  entire 
subject.  I  immefliately  began  an  investigation  of  all  statutes  by  which  Congress 
had  vested  appellate  power  in  any  court  or  courts,  and  Gen.  Johnston  began 
an  investigation  of  the  records  of  the  Judge  Advocate  General's  Office.  The 
next  day,  which  was  Sunday,  November  25,  Gen.  Johnson  and  I  spent  practically 
the  entire  day  in  thp  record  office  of  the  Office  of  the  Judge  Advocate  General,  ex- 
tiroiniug  the  action  which  had  been  taken  by  Gen.  Holt  and  others  from  the  sixties 
to  the  eighties.  Sunday  night  and  the  next  day,  Monday,  the  26th,  Gen.  John- 
ston and  I  prepareil  the  reply  brief  and  submitted  It  to  Gen.  Crowder,  either 
Monday,  the  26th,  or  Tuesday,  the  27th  of  November.  The  way  that  I  fixed  the 
dates  is  that  Gen.  Crowder's  reply  brief  is  dated  November  27  and  I  am  positive 
that  the  day  that  I  worked  in  the  record  office  was  Sunday,  because  no  one  was 
present  In  the  office  and  the  offices  were  closed,  so  that  I  fixed  the  date  when 
the  brief  was  handed  Gen.  Crowder  as  Friday,  November  23,  the  evening  or 
night  before  he  handed  It  to  me. 

By  hearsay,  which,  I  think,  however,  Is  admissible  as  establishing  the  fact  it- 
self of  receiving  information,  I  will  state  that  when  Gen.  Johnston  and  I  were 
working  on  the  brief  he  then  told  me  that  Gen.  Ansel  1  had,  a  short  time  before, 
ohtained  an  order  from  th<*  Chief  of  Staff  api)ointlng  him  Acting  Judge  Advocate 
Oeneral  and  that  the  order  had  l)een  revoked  by  the  Secretary.  By  this  informa- 
tion I  am  .sure  that  the  revocatiim  had  been  made  prior  to  the  submission  of  the 
brief  by  the  Secretary  to  Gen.  Crowder. 

Q.  Have  ycm  any  knowledge  or  have  you  heard  anything  to  indicate  the  date 
upon  which  that  brief  was  submitted  by  Gen.  Ansell? — ^A.  No;  I  have  no  infor- 
mation cfmcerning  that.  I  observ'e<l  this  concerning  the  brief :  It  is  dated  Novem- 
lier  10,  1917.  Gen.  Ansell  has  statecl,  as  I  undei-stund,  that  he  submitteii  it  on 
\oveml)er  10.  Before  submitting  tlie  brief  to  the  Secretary  Gen.  Ansell* 
imssed  it  around  amonjr  the  officers  on  duty  in  the  office  of  the  Judge  Advocate 
Oenei*al.  They  all  signed  their  concurrence  except  Col.  H.  A.  White,  who  signed 
it  at  the  end  with  the  explanatory  words  after  his  signature,  "As  explained.'* 
In  the  file  of  the  papers  is  a  memorandum  dictated  ami  sigmnl  by  Col.  White, 
under  date  of  Novenil)er  12.  1917,  not  concurring  alt'>ir«*rlu'r  with  the  opinions 
expressed  in  the  brief.  It  must  therefore  have  been  subsequent  to  C^l.  White's 
memorandum  of  November  12  that  the  brief  was  submit  tod,  but  as  to  the  exact 
date  I  have  no  information. 

Q.  On  this  occasion,  did  Gen.  Crowder  say  anything  regarding  the  circuni-t 
stances  under  which  the  order  detailing  Gen.  Ansell  as  Acting  Judge  Advwate 
General  had  been  secured? — ^A.  Gen.  Crowder  never  mentioned  that  subjt»ct  to  me 
unUl  within  the  last  two  or  three  weeks.  At  the  time  he  handed  the  briet 
to  me  he  made  no  reference  whatever. 
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Q.  Tou  had  no  knowledge  of  it? — A.  No;  the  statement  above  was  made  by 
Gen.  Johnston. 

Q.  Have  you  any  further  information  which  would  throw  any  light  upon  this 
controversy  which  has  arisen? — ^A.  I  don't  think  I  have  any  information  except 
what  I  have  gained  by  an  examination  of  the  records  recently. 

Q.  What  recent  examination  have  you  made? — ^A.  As  soon  as  I  returned  from 
France  about  three  weeks  ago.  Gen.  Crowder  asked  me  to  examine  the  entire 
controversy  and  all  files  and  records  bearing  upon  the  questions  in  the 
controversy,  and  I  have  done  so,  sulunitting  a  number  of  memoranda.  I  also 
secured,  with  some  difficulty,  through  Col.  Kelly,  of  The  Adjutant  Genenil's 
office,  who  I  think  obtained  it  from  the  offico  of  the  Chief  of  Staff,  the  entire 
file  relating  to  Gen.  Ansell's  designation  as  Acting  Judge  Advocate  General  and 
his  revocation,  but  the  only  information  which  I  ever  had.  until  recently,  was  in 
regard  to  the  preparation  of  the  brief,  and  my  presumption  is  that  Gen.  Crowd*r 
desIgnnttHJi  Gen.  Johnston  and  myself  to  prepare  this  brief  Inn^use  of  the  fun 
that  all  of  the  officers  on  duty  in  the  Judge  Advocate  General's  office  ha<i  signi- 
fied their  concurrence  with  Gen.  Ansell's  views.  Being  in  the  Provost  Marshal 
General's  oflioe  I  never  at  any  time  was  connecte<l  with  the  working  of  the 
Judge  Advocate  General's  ofllce,  except  in  that  one  Instance. 

Q.  Referring  to  the  memorandum  you  nieiitlon  and  to  the  memoranda  which 
you  prepariHl  and  the  inforuiation  which  you  hnve  obtained  from  the  reconls 
has  that  practically  all  b<»en  embodieil  by  (ien.  Oowiler  in  his  statements  in  tin- 
courts? — A.  I  have  not  seen  his  statements  in  the  courts,  but  I  presume  th«\v 
have,  because  they  were  all  subniitteil  to  him,  and  on  each  occasion  he  stated 
that  it  was  exactly  whut  he  wanted,  and  I  assun^e  he  was  satisfied.  Stune  of 
these  memoranda  wore  signed  by  me  and  some  were  not.  I  don't  think.  General. 
I  know  anything  of  any  importance,  except  that  I  feel  sure  I  can  definitely  fix 
the  dates. 

•  •  ^«  •  •  •  • 

Col.  Smith.  I  have  been  on  the  most  intimate  and  friendly  terms  with  Gen. 
Anseli  for  many  years.  Shortly  after  my  work  on  the  brief  in  November,  191 «. 
he  exhibited  a  very  distinct  coldness  toward  me,  which,  however,  seemed  to 
have  worn  off  by  the  time  I  went  abroad,  in  November,  1918, 

Upon  my  re<ent  return  to  this  office  I  met  him  in  the  corridor.  My  son.  wln» 
had  also  been  to  France  and  also  well  acqualnte<l  with  Gen.  Anseli,  was  with  me. 
To  my  great  astonishment  he  attempte<l  not  t«o  speak  to  me  on  that  occiision  an<I 
his  manner  was  obs(»rved  by  my  son. 

About  two  hours  later,  on  the  .same  day,  I  passetl  him  in  the  corridor  with 
Maj.  Howard  Adams,  who  had  also  been  on  duty  in  the  oflice  of  the  Provost 
Marshal  General,  and  Maj.  Adams  spoke  out  directly  and  sjild,  "  Good  mominfr. 
General."  Gen.  Anseli  looked  us  full  in  the  face  and  passed  on  without  chan?;- 
Ing  expression. 

On  two  occasions  since  then,  within  the  past  week.  Gen.  Anseli  has  decline<l  to 
speak  to  me,  although  of  course  I  have  made  no  approach  after  the  previous  re- 
buffs. 

Ma.1.  Adams  had  nothing  to  do  with  it,  but  during  the  whole  of  his  time  In 
the  Army  was  chief  of  one  of  the  divisions  In  the  office  of  the  Provost  Marshal 
General. 

I  state  as  hearsay  that  nearly  every  officer  who  was  on  duty  in  the  office  of 
the  Provost  Marshal  General  and  closely  associated  with  Gen.  Crowder,  who  are 
now  on  duty  in  the  Judge  Advocate  General's  office,  has  stated  to  me  that  Gen. 
Anseli  has  ceased  to  speak  to  him  or  recognize  them. 

Q.  Do  you  know  whether  this  change  of  attitude  on  his  part  has  been  exhibited 
in  connection  with  any  of  the  officers  who  had  been  connected  with  the  Jwdce 
Advocate  General's  office  prior  to  the  retnm  of  Gen.  Crowder  to  the  office?— 
A.  I  know  those  men  very  slightly  and  have  no  occasion  to  converse  with  them. 


Exhibit  12. 

Mabch  17»  1919. 

Brig.  Gen.  Lytle  Brown,  General  Staff,  after  being  duly  sworn,  testified 
as  follows: 

(Questions  by  Gen.  Chamberlain.) 

Q.  In  August,  1918,  on  account  of  certain  differences  of  opinion  lietween 
Qen.  Bethel  and  Gen.  Kreger,  regarding  the  force  of  recommendations  made 
by  Gen.  Kreger  in  his  review  of  court-martial  cases,  Gen.  Kreger  submitted 
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a  uiemorandnm  for  the  mneodment  of  Genernl  Ortlers  No,  7.  Gen,  AusoU,  In 
snbniittini:  the  raise,  jstates: 

"  I  concar  in  the  views  of  these  two  officers,  and  nHiuimiend  that  tlie  alMA*e 
designated  order  be  amended.  st»  as  to  re<iuln»  all  cns4»s  triwl  by  pmeral  <«*iurts- 
martial  in  the  American  Expeditionary  Forties  to  ho  revlowtnl.  to  dott»rniliio 
their  legality,  by  the  Acting  Jud$:e  Advocate  General  of  thost*  fonvs.  The 
substantive  portion  of  a  draft  oif  order  to  accomplish  this  piiri>os**  Is  hort*- 
with/* 

In  the  draft  of  that  onler  It  was  provided  that  *•  any  stnilentv,  or  any 
part  thereof,  so  found  to  bo  Illegal,  defective,  or  void,  In  whole  or  In  part, 
shall  l>e  disapprove<l,  modified,  or  set  aside,  In  acc(»rclance  with  the  ivnan- 
mendation  of  the  Acting  Judge  Advocate  General."  That  order,  as  It  was 
drawn  and  issued,  gives  to  the  Acting  Judge  Advocate  (Jeneral  In  I«>ancv  a 
power  far  greater  than  that  possessed  by  the  ofTlce  (^f  the  Judge  AdviK'ute 
General  in  Washington,  and  gives,  pnictically,  the  power  which  would  have 
been  given  had  Gen.  Ansell's  Interpretation  of  siTtlon  1199  Immmi  a<'*vpted. 
You  are  familiar  with  that  matter? — A.  Yes,  sir. 

Q.  It  has  been  claimed  that  It  was  never  Intended  to  give  su<'h  a  p(»wer. 
Have  you  any  information  on  that  subject. — A.  No;  I  have  no  Information 
that  would  clear  tliiat  up  exactly,  but  I  am  of  the  opInl(»n  that  the  ohjtvt 
of  the  order  was  thought  mainly  to  be  the  throwing  Into  tin*  Judge  Advorate 
General's  office  In  France  the  business  which  sliould  l)e  atten(h»<l  to  then*  with- 
out ihe  necessity  of  referring  it  to  Washington — thereby  lightening  the  work 
of  the  Judge  Advocate  General's  office  In  Washlngtt)?!  and  expcMlltlng  the 
work  of  the  administering  of  justice  In  the  ExpcHlltionary  Forces.  I  am  cpilte 
certain  that  the  study  of  the  question  in  War  Plans  Division  dlil  uni  con- 
template giving  authority  In  France  which  would  be  denied  the  Judge  Advocate 
Generars  office  In  Washington.  I  have  no  information  whatever  that  any- 
thin?  was  Inserted  in  this  onler  surreptitiously.  Tiic  War  IMaiis  Division 
Biniply  approved  the  order,  as  written  by  (Jen.  Aiisell*s  otllce,  nnd  sent  it 
tip,  in  the  exact  form  as  written  by  Gen.  Anseil,  to  the  Chief  of  StjitT.  It 
was  approved  in  the  Chief  of  StafTs  office  and  sent  to  The  Adjutjint  (Jenerai 
for  Issue,  exactly  as  it  was  sent  up  to  that  office.  In  exaniiidng  the  order 
which  was  issued,  I  find  that  there  Is  a  slight  change  of  phrnseology,  but  to 
my  mind  not  a  change  of  meaning  from  the  order  as  It  left  the  War  IMaim 
Division  and  passe<l  through  the  office  of  the  Chief  of  Staff.  Then*  in  a  Kliglit 
alteration  in  the  wording  and  phraser) log>''  of  the  order  issuetl  by  The  Adju- 
tant GeneraL     Why  that  change  occurred  is  not  known  by  me. 

Q.  Was  it  that  change  which  made  it  Incumbent  upon  th(»  commanding 
general  to  carry  out  the  recommendations  of  tlie  Acting  Judge  Advcx-ate  G«*n- 
eml?— A.  The  change  involved  that  part  of  the  order.  There  was  a  change 
in  the  phraseolog?'  of  that  part  of  the  onler. 

Q.  Have  yon  c»>ines  of  those  papers  that  would A.  I  liave  the  copy,  the 

one  duplicate  copy  of  the  r»aijer  that  went  from  th(*  War  Plans  Divisions 
to  the  Chief  of  Staff,  and  there  sign<?d  f»y  Gen.  Mclntyre  and  stamix^  with 
Gen.  Marcb^  name  and  sent  to  Tlie  Adjutant  General  for  issue. 

Q.  Please  have  a  oypy  made  and  sent  to  tliis  office. 


Exhibit  13, 


Washixgtojp,  I>.  C.  Ifarrh  /7,  J9f9. 

CoL  Bernij  jl  B«ad.  Jod^  Adrocate  Generars  Department  Chief  Military 
Justice  IMrMnn.  beJB^  finff  duly  sworn,  mas  interrogated  by  3Iaj.  Gen.  J  L. 
ChasdiefiaJii.  Inf^^ijft'r  Gener^J.  and  te^tificnl  as  follows: 

Q.  What  ^  r  mr  full  n2.n>e.  ranic,  organization,  and  duties?— A.  Beverly  A. 
Read.  eoloari.  Jodgt  Advocate  Geaerai's  Department,  Chief  ^lilitary  Justice 
Divlaloii. 

Q-  Htm  Umf  lirr«  jmi  b*«i  riiief  oi  this  division?— A-  I  succeeded  CoL  Davis 
in  April,  Vfl^ 

Q.  Before  «r  atua'  O^.  Awiefl  V-ft  f<ir  Europe?— A-  After,  wr.  Col.  Ma ves  was 
iflcfcar^af  ta>e^BoeaTtb»-t;iiie  I  wa«  detailed  in  charge  of  that  division. 

"  ''■^****^^^^  ^-''-'^  B^'^  «  C'TiT'y  of  an  office  menxirarrl^m  dated  Apr'l 
J  »7«K  tfce  tfUBiuthftt  «f  tlie  Jndiie  Advocate  General's  office. )  Are  tv»u 
Mfflfliar  vHk  tint  V-A.  Tea.  ^ir. 


U-  D*9wteOTr«r'«^N«iabat«i»pR|ttred?~A.  No.  rir 
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Recall  of  Col.  Head. 

Q.  After  the  record  in  the  case  of  a  coiirt-iimrtial  leaves  the  board  of  review, 
what  becomes  of  it? — A.  In  those  (rases  In  which  an  opinion  in  writinj;  1»  ren- 
dered, as,  for  instance,  cases  involving  the  dismissal  of  an  officer,  deatU  i>en- 
alty,  confinement  in  the  iwnitentiary,  and  in  all  cases  of  conscientious  ol»- 
Jectors.  the  opinion  is  prepare*!  by  the  otiicer  to  whom  the  particular  case  Is 
assigned.  After  he  completes  this  opinion  he  submits  it  to  the  chief  of  his  s*h> 
tion  of  the  Military  Justice  I>ivisi<in.  If  the  chief  of  that  section  concurs  in 
that  opinion  it  then  gcK-s  directly  to  one  or  the  other  of  th»  two  sections  of 
the  board  of  reviews.  The  section  of  the  board  of  review  concerned  then  con- 
siders that  opinion  in  the  sanje  way  that  an  appellate  court  would  consider  a 
case  sent  to  it.  If  the  board  of  review  concurs  in  that  opinion  it  then  goes 
directly  to  me  as  Chipf  of  the  ^lilitary  Justice  Division,  and  also  as  ex-officio 
member  of  each  of  the  two  sections  of  tlie  board  of  review.  The  opinion  I 
may  say  is  still  In  the  rough.  If  I  concur  with  the  board  then  the  opinion, 
the  rough  copy,  is  marked  "final"  and  it  is  written  up,  Initialed  by  me.  and  if 
the  case  Is  one  for  submission  to  the  President,  as,  for  instance,  the  d**jith 
penalty  or  dismissal,  or  in  the  infrequent  cases  where  the  President  himself  is 
the  convening  auth;)rlty.  the  record  goes  from  my  office  to  the  Judge  Advo<-ate 
General  or  the  A(.'ting  Judge  Advooite  General,  and  if  he  concurs  he  signs  the 
opinion  and  it  then  be<*omes  the  opinion  of  the  office  and  Is  forwnrde«i  to  The 
Adjutant  (Jeneral  for  transfer,  thnnigh  the  Chief  of  Staff,  to  the  Secretary  <»f 
War  and  finally  to  th«»  President.  In  those  cases  which  c*ome  up  to  this  office 
under  General  Orders,  No.  7,  we  deal  directly  with  the  reviewing  authority  con- 
cerned through  the  Judge  Advocate  General  or  the  Acting  Judge  Advocate 
General,  as  the  case  may  be. 

In  connect l(m  with  the  review  of  the  records  of  trials  by  general  c*)urt- 
martial  in  my  division  there  is,  I  think,  one  defect  or  weakness  in  the  system 
which,  however,  it  seems  to  me,  is  practically  unavoidable  and  lrrenie<ilable. 
It  Is  this.  The  vast  majority  of  the  cases  which  come  there  for  review  are 
those  cases  in  which  the  dishonorable  discharge  imposetl  has  been  suspended 
and  those  cases  iii  wlilch  no  dishonorable  discharge  was  Imiwsed.  No  wrltl.*n 
review  is  prepared  In  those  cases  unless  an  error  Is  discovered  which  necessi- 
tates either  setting  the  wmvlctlon  aside  or  returning  the  record  for  certain 
corrections.  Here  is  where  the  defect  lies  to  which  I  refer.  The  determina- 
tion as  to  whether  or  not  the  reconl  is  legally  sufficient  to  support  the  findings 
and  sentence  Is  practically  a  mutter  submitted  to  the  judgment  of  the  officer 
who  reviews  the  record  and  the  chief  of  that  particular  section  of  the  Military 
Justice  Division.  If  they  should  make  a  mistake,  that  mistake  may  not  l>e 
discovered  at  all  or  may  only  be  discovered  when  the  case  comes  before  the 
office  again  on  an  application  for  clemency,  and  the  record  Is  then  again  re- 
viewed. There  have  been  occasional  instances  of  this  sort,  very  infr«)quent, 
but  there  have  bt»en  Instances.  Of  course,  with  efficient  lawyers— officers — to 
revelw  the  record  a  mistake  of  this  sort  should  never  occur,  but  we  have  not 
always  been  fortunate  In  having  all  high-class  lawyers  in  those  lower  sections 
of  the  division.  It  would  be  Impracticable,  of  course,  for  the  hundreds  and 
thousands  of  records  of  general  courts-martial  which  come  to  this  office  to  be 
reviewed  by  the  boards  of  review  as  at  present  constituted.  As  a  matter  of 
fact,  It  Is  almost  a  physical  impossibility  for  them  to  keep  up  with  the  work, 
which  is  properly  assigned  to  them  as  it  is. 

Q.  That  you  regard  as  the  only  defect? — ^A.  Yes,  sir. 

Q.  This,  however,  is  more  a  defect  of  possible  personnel  than  of  sj'Stem? — 
A.  Yes,  sir;  except  that  if  the  sentence  is  found  to  be  illegal,  the  accused 
would  have  .serve<l  part  of  an  illegal  sentence  before  the  error  could  have  beeb 
discovered  and  the  necessary  corrective  action  taken. 

Q.  When  you  became  Chief  of  the  Division  of  Military  Justice,  In  the 
spring  of  1918,  did  you  receive  any  specific  instructions  relative  to  the  handling 
of  the  cases  under  General  Orders  No.  7? — A.  No,  sir. 

Q.  What  was  your  i)olicy  In  those  cases? — ^A.  Shortly  after  I  took  charge  of 
the  Division  of  Military  Justice  I  called  Col.  Mayes's  attention  to  the  fact  that 
quite  a  number  of  the  sentences  imposed  by  general  courts-martial  appeared  to 
me  to  be  unnecessarily  severe.  He  agreed  with  me,  but  stated  that  under  the 
provisions  of  General  Orders  No.  7  he  thought  we  were  limited  to  passing  on 
the  legal  sufficiency  of  the  records  and  that  we  had  no  authority  under  that 
order  to  make  any  suggestions  to  reviewing  authorities  as  to  the  quantum  of 
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punishment.  He  suKgi»8te<i,  In  view  of  this  liniitntion,  that  whenever  a  record 
was  revieweil  and  the  olficer  reviewing  It  considered  the  punishment  t(»o  s(^vere 
he  should  make  a  memoramhim  to  that  effect,  signeil  by  himself,  and  apiKMided 
to  the  reet»r(U  so  that  it  would  immeil lately  attract  attention  when  the  ques- 
tion of  clenit»ncy  arose  in  that  pjirticular  case.  This  was  the  practice  of  the 
office.  After  (Jen.  Ansel  1  returned  from  France  and  assumed  char>;e  of  the 
otticc.  I  called  his  attention  to  this  matter  and  told  him  the  ccaistruction  which 
C4j4.  Mayes  had  placinl  on  General  Onlers  No.  7,  and  which  construction  I 
th«u^bt  was  legally  correct.  We  discussed  the  matter  st»veral  times,  according 
to  njy  recollection.  Gen.  Ansell  agreed  that  the  sentences  in  some  instances 
were  too  Si^vere.  and,  if  iwssible,  some  action  should  be  taken  to  bring  about  a 
copro<.'tion  In  this  regard.  Shortly  after  ho  instituted  the  first  board  of  review, 
wliich  was  in  the  early  part  of  August,  1018,  the  board  of  review  and  I  <Uscussed 
tl»e  question  with  Gen.  Ansell  on  one  or  more  occasions,  and  my  recolkH'llon  is 
that  he  some  time  thereat t<T  verbally  directed  that  in  those  cases  which  came 
before  the  boanl  of  review  wo  would  not  be  bound  by  the  lindtatitins  (»f 
GiMieral  <)n!crs  No.  7  in  regard  to  reconunending  a  reduction  in  the  aimmnt  of 
punisbnieiit  if  we  thought  that  rourse  a<lvisnblc.  Some  time  in  ()ct(>ber,  how- 
ever, he  formally  reduced  those  instructions  to  writing  and  wt»  have  followed 
that  procedure  since  that  time.  I  subsixiuently  informed  hi  in  that  the  Instruc- 
tions difl-  not  authorize  me  to  make  recominendaions  in  the  mritter  of  the 
n*<luction  of  sentences  in  those  cases  which  di<l  not  go  bef(n-e  the  board  of 
re\iew  and  he  directed  mo  to  follow  the  same  policy  with  regard  to  all  cases 
where  we  thought  the  puidshment  was  too  severe.  I  might  say  right  here  that 
in  August  I  .submitted  a  memorandum  to  Gen.  Ansell,  prepared  by  myself,  in 
wliiclj  I  calleil  attention  to  some  of  the  .sentences  which,  in  my  judgment,  were 
too  severe,  and  in  that  memorandum  I  referred  to  the  fact  that  while  I  thor- 
oughly n^illzed  that  the  sentences  were*  imi)osed  by  courts  for  their  dis(ii)linary 
elTv  ct  and  that  the  courts  In  imiMising  the  sentences  were  actuated  undoubtedly 
by  the  ver>'  highest  motives,  I  thought,  among  other  things,  that  unduly  severe 
sentences  might  have  an  unfortunate  effect  upon  the  civil  conununlty.  Some 
time  after  I  submittetl  this  memorandum  we  had  a  conference  in  Gen.  Ansell's 
r<H)m,  at  which  were  present,  if  my  memory  is  correct,  Gen.  Ansell,  Col.  Morrow, 
Tol.  Davis,  Col.  Tower,  Col.  Keedy,  Col.  Tucker,  and  myself.  There  may  have 
hiHU  one  or  two  others,  hut  I  am  not  sure.  ^ly  recollcH'tion  is  that  It  was 
understood  at  that  conference  that  a  general  order  be  prepared  by  me  for 
subnn.shiim  to  tlie  War  i>cp:irtinent,  with  the  ree:aumend:iti«in  th:it  it  b,'  pronnil- 
gattMl  to  the  service,  calling  attention  to  the  severity  of  certain  sentences  and 
Huggestlng  the  advisability,  particularly  within  the  continental  limits  of  the 
I'nited  States,  of  adhering  wherever  possible  to  the  limits-of-punishment  order, 
which,  of  course,  was  no  longer  in  effect,  it  being  llmit(Hl  to  a  time  of  peace. 
In  September  I  prepared  this  general  order  myself,  and  submittcni  it  to  the 
bcmrd  of  review,  but  due  to  the  overwhelming  press  of  work  before  that  board, 
Jind  which  press  of  work  subsecpKMitly  necessitated  the  formation  of  tla*  second 
hoard  of  review,  they  were  unable  to  complete  consideration  of  the  proposed 
general  order  prior  to  the  time  of  the  armistice  on  November  11. 

Q.  Is  (Jei.eral  Orders  No.  S4  in  force  at  the  pre.«ent  time  as  originally  pronml- 
gated,  so  far  as  you  know?- -A.  No,  sir;  it  has  been  amended  within  the  last 
few  days  by  a  new  general  order,  which  was  prepared  in  my  division  tmder 
my  direi^tion.  It  was  in  force  up  until  the  time  when  the  branch  otfice  was 
di.soontinued,  March  1. 

Q.  In  one  of  his  statements  Gen.  Ansell  says  that  about  10  days  before  his 
apjH^arance  before  the  ^Illitary  Committee,  all  matters  jHM-tainlng  to  military 
justice  were  ordered  louted  in  other  channels.  What  was  the  situation  with 
regard  to  that? — A.  I  wouhl  have  no  informati<ui  about  this.  All  papers  leav- 
ing my  division  normally  go  to  the  Judge  Advocate  Geneml  or  the  acting  head 
of  the  office  direct. 

Col.  B.  A.  JIkm}.  Referring  to  (Jen.  Ansell's  report,  made  as  a  result  of  his 
obsi^rvations  while  in  Eurof>e,  I  pers<mally  have  never  s<'en  that  document.  On 
at  least  two  occashin.s.  once  while  the  oflice  of  the  Judge  Advocjite  General 
was  locate<l  in  the  State.  War,  and  Navy  Building,  and  once  since  the  olfice  was 
move<l  to  the  Mills  Building,  he  has  assembled  the  ofticers  of  the  department 
and  delivereil  a  talk,  or  lecture  I  presume  it  might  be  calleil,  bastnl  on  his  ex- 
I)eriences  and  observations  abroad.  At  the  time  he  delivered  the  lecture  in  the 
Mills  Building  I  recall  that  he  had  in  his  hand  and  read  from  a  typewritten 
document  which  contained,  from  its  appearance,  a  go<Ml  many  pages,  and  this 
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Q.  After  the  record  in  the  case  of  a  court-martial  leaves  the  board  of  review, 
what  becomes  of  it? — A.  In  those  cases  in  which  an  opini<»n  In  WTitinp  !»"  ren- 
dered, as,  for  instance,  cases  involving  the  dismissal  of  an  officer,  death  pen- 
alty, conflnement  in  the  penitentiary,  and  in  all  cases  of  conscientious  olv 
jectors,  the  opinion  is  prepared  by  the  olflcer  to  whom  the  particular  case  is 
assigne<l.  Alter  he  completes  this  opinion  he  submits  It  to  the  cliief  of  his  s<»e- 
tion  of  the  Military  Justice  Division.  If  the  chief  of  that  section  concurs  in 
that  opinion  It  then  gms  directly  to  one  or  the  other  of  th^  two  sections  of 
the  board  of  reviews.  The  section  of  the  board  of  review  concerned  then  con- 
siders that  opinion  in  the  same  way  that  an  appellate  court  would  omsider  a 
case  sent  to  it.  If  the  board  of  review  concurs  in  that  opinion  it  then  goes 
directly  to  me  as  ('hi<»f  of  the  ^Illitary  Justice  Division,  and  also  as  ex-officio 
member  of  each  of  the  two  sections  of  the  board  of  review.  The  opinion  I 
may  say  is  still  in  the  rough.  If  I  cimcur  with  the  board  then  the  opinion, 
the  rough  copy,  is  marked  "final"  and  it  is  written  up,  initialed  by  me,  and  if 
the  case  is  one  for  submission  to  the  Pi-esident,  as,  for  instance,  the  death 
penalty  or  dismissal,  or  In  the  infrequent  cases  where  the  President  himself  is 
the  convening  authority,  the  record  goes  from  my  office  to  the  Judge  Advocate 
General  or  the  Acting  Judge  Advocate  General,  and  If  he  concurs  he  signs  the 
opinion  and  it  then  becomes  the  opinion  of  the  office  and  is  forwardetl  to  The 
Adjutant  (Jeneral  for  transfer,  through  the  (Jhief  of  Staff,  to  the  Secretary  of 
War  and  tinally  to  tht?  President.  In  those  cases  which  come  up  to  this  office- 
under  (Jeneral  Orders,  No.  7,  we  deal  directly  with  the  reviewing  authority  con- 
cerneil  through  the  Judge  Advocate  General  or  the  Acting  Judge  Advocate 
General,  as  the  case  may  be. 

In  connection  with  the  review  of  the  records  of  trials  by  general  court- 
martial  in  my  division  there  is,  I  think,  one  defect  or  weakness  in  the  system 
which,  however,  it  seems  to  me,  is  practically  unavoidable  and  irreniecliable. 
It  is  this.  The  vast  majority  of  the  cases  which  come  there  for  review  are 
those  cases  in  which  the  dishonorable  discharge  imposed  has  been  suspended 
and  those  cases  iii  which  no  dishonorable  discharge  was  imposed.  No  \vritt**n 
review  is  prepared  In  those  cases  unless  an  error  is  discovered  whicli  necessi- 
tates either  setting  the  c<mviction  aside  or  returning  the  record  for  certain 
corrections.  Here  Is  where  the  defect  lies  to  which  I  refer.  The  determina- 
tion as  to  whether  or  not  the  record  is  legally  sufficient  to  support  the  findings 
and  sentence  is  practically  a  matter  submitted  to  the  judgment  of  the  officer 
who  reviews  the  record  and  the  chief  of  that  particular  section  of  the  Military 
Justice  Division.  If  they  should  make  a  mistake,  that  mistjike  may  not  be 
discovered  at  all  or  may  only  be  discovered  when  the  case  comes  before  the 
office  again  cm  an  application  for  clemency,  and  the  record  Is  then  again  re- 
viewed. There  have  been  occasional  instances  of  this  sort,  very  infrequent, 
but  there  have  been  instances.  Of  course,  with  efficient  lawyers — officers — to 
revelw  the  re<,*ord  a  mistake  of  this  sort  should  never  occur,  but  we  have  not 
always  been  fortunate  in  having  all  high-class  lawyers  in  those  lower  sections, 
of  the  division.  It  would  be  Impracticable,  of  course,  for  the  hundreiis  and 
thousands  of  records  of  general  courts-martial  which  come  to  this  office  to  be 
reviewed  by  the  boards  of  review  as  at  present  constituted.  As  a  matter  of 
fact,  It  is  almost  a  physical  impossibility  for  them  to  keep  up  with  the  work, 
which  is  properly  assigne<l  to  them  as  it  is. 

Q.  That  you  regard  as  the  only  defect? — ^A,  Yes,  sir. 

Q.  This,  however,  is  more  a  defect  of  possible  personnel  than  of  system? — 
A.  Yes,  sir;  except  that  If  the  sentence  Is  found  to  be  illegal,  the  accused 
would  have  served  part  of  an  Illegal  sentence  before  tlie  error  could  have  beau 
discovered  and  the  necessary  corrective  action  taken. 

Q.  When  you  became  Chief  of  the  Division  of  Military  Justice,  In  the 
spring  of  1918,  did  you  receive  any  specific  instructions  relative  to  the  handling 
of  the  cases  under  General  Orders  No.  7? — ^A.  No,  sir. 

Q.  What  was  your  policy  in  those  cases? — ^A.  Shortly  after  I  took  charge  of 
the  Division  of  Military  Justice  I  called  Col.  Mayes*s  attention  to  the  fact  that 
quite  a  number  of  the  sentences  imposed  by  general  courts-martial  appeared  to 
me  to  be  unnecessarily  severe.  He  agreed  with  me,  but  stated  that  under  the 
provisions  of  General  Orders  No.  7  he  thought  we  were  limited  to  passing  on 
the  legal  sufficiency  of  the  records  and  that  we  had  no  authority  nnder  that 
order  to  make  any  suggestions  to  reviewing  authorities  as  to  the  quantum  ol 
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putiishiiient.  He  surest e<l,  in  view  of  this  limitation,  that  whenever  a  record 
was  reviewe<l  and  the  ollicvr  reviewing  it  considered  the  punishment  too  si^vere 
he  shoulri  make  a  memorandum  to  that  effect,  slpjmHl  by  himself,  and  apiKMaU'd 
to  tlie  i-wHird,  so  that  it  would  inmieillately  attract  attention  when  the  ques- 
tion of  clemency  arose*  in  that  particular  (rase.  This  was  the  practice  of  tlie 
oflice.  After  (Jen.  Ansell  returned  from  France  and  assumed  charge  of  tlie 
offiiT,  I  callwl  his  attention  to  thia  matter  and  told  him  tlie  construction  which 
(Uji.  Mayes  had  placwl  on  General  Orders  No.  7,  and  which  construction  I 
tlwHffht  was  legally  correct.  We  discussed  the  matter  st^veral  times,  according 
to  my  recollection.  Gen.  Ansell  agreed  that  the  sentences  in  smne  Insrances 
Were  too  s:*vere,  and,  if  iwssible,  some  action  should  he  taken  to  bring  alxait  a 
cfUfVH-tion  in  tliis  regard.  Shortly  after  ho  instituted  the  lirst  lioard  (»f  review, 
wliich  was  in  the  early  part  of  August,  lOlS,  the  board  of  review  and  I  discussed 
the  question  with  Gen.  Ansell  on  one  or  more  occasions,  and  my  recolliM-tion  is 
that  la*  >oine  time  thereafter  verbally  directeii  that  in  those  cases  which  came 
!»efore  the  board  of  review  we  would  not  be  bound  by  the  limitntitms  of 
(;<»i»eral  C)r(!ers  No.  7  in  regard  tn  rcconnnending  a  reduction  in  the  anannit  of 
punishment  if  we  th<uight  that  course  advlsabh*.  Some  time  in  Octol^er,  how- 
ever, he  fornmlly  rcducisl  those  instructions  to  writing  and  we  have  followed 
that  procedure  since  that  time.  I  subsc<iuently  informed  him  that  the  instruc- 
tions di<l-  not  authorize  me  to  innke  recomiiiendaions  in  the  matter  of  the 
rHluctifUi  of  sei'tences  in  those  cases  whi<*h  did  not  go  before  the  board  of 
re\iew  and  he  directed  me  to  follow  the  same  policy  with  regard  to  all  cases 
where  we  thought  the  punishment  was  t(K)  severe,  I  might  say  right  here  that 
in  August  I  submitte<l  a  memorandum  to  (Jen.  Ansell,  prepared  by  myself,  in 
which  I  calleii  attention  to  some  of  the  .sentences  which,  in  my  judimient,  were 
too  severe,  and  in  that  memorandum  I  referred  to  the  fact  that  while  I  thor- 
oughly realized  that  the  st*ntences  were  iiniM)sed  by  courts  for  their  discipliimry 
eftVct  and  that  the  courts  in  imi)osing  the  sentences  were  actuated  imdoubtcdly 
by  the  very  highest  motives,  I  thought,  amcmg  other  things,  that  unduly  severe 
s<Mitenc<»s  might  have  an  unfortunate  eff<'ct  upon  the  civil  community.  S<ane 
time  after  I  submitted  this  memorandum  we  had  a  conference  in  (ien.  Ansell's 
room,  at  which  were  present,  If  my  memory  Is  correct,  (Jen.  Ansell,  Col.  Morrow, 
Col.  Davis,  Col.  Tower,  (3ol.  Kee<ly,  Col.  Tucker,  and  myself.  There  may  have 
bet'U  one  or  two  others,  but  I  am  not  sure.  My  r(»ool Unction  is  that  it  was 
understood  at  that  conference  that  a  general  order  be  prefiared  by  me  for 
sulmiis^ifin  to  the  War  lH»i>:iitnient.  with  thi»  re<-:nnmenrl:iti«jn  th:it  it  l>'*  promul- 
gated to  the  ser>*ice,  calling  attention  to  the  severity  of  certain  sentences  and 
suggesting  the  advisability,  particularly  within  tin*  continental  limits  of  the 
United  States,  of  adhering  wherever  possible  to  the  limits-of-punisliment  order, 
which,  of  course,  was  no  longer  in  effect.  It  being  limited  to  a  time  of  peace. 
In  Septenit)er  I  prepared  this  general  order  myself,  and  submittcnl  it  to  the 
board  of  review,  but  due  to  the  overwhelming  press  of  work  before  that  board, 
aiul  which  press  of  work  subswiuently  necessitated  the  formation  of  the  second 
board  of  review,  they  were  unable  to  complete  consideration  of  the  proposed 
general  order  prior  to  the  time  of  the  armistice  on  November  11. 

Q.  Is  Oei^eral  Orders  No.  S4  in  force  at  the  present  time  as  originally  pronml- 
gated,  so  far  as  y(m  know? — A.  No,  sir;  it  has  bec»n  amended  within  the  last 
f»*w  days  by  a  new  general  order,  which  was  prei)ared  In  my  division  under 
my  direction.  It  was  in  force  up  until  the  time  when  the  branch  office  was 
discontinued,  ^larch  1. 

Q.  In  one  of  his  statements  Gen.  Ansell  says  that  about  10  days  before  his 
ai)peanince  before  the  Military  C<»mmittee,  all  matters  pertaining  to  military 
justice  were  ordereil  routed  in  other  channels.  What  was  the  situation  with 
regard  to  that? — A.  I  would  have  no  information  ab(mt  this.  All  papers  leav- 
ing my  division  normally  go  to  the  Judge  Advocate  General  or  the  acting  head 
of  the  office  direct. 

Col.  B.  .v.  Ue.vu.  Referring  to  (Jen.  Ansell's  rejKirt,  made  as  a  result  of  his 
obser>'ations  while  in  Kurope,  I  i>ersonally  have  never  seen  that  documi»nt.  On 
at  least  two  occasions,  once  while  the  office  of  the  Judge  Advocate  (Jeneral 
was  lo<ate<l  In  the  State.  War,  and  Navy  Building,  and  once  since  the  office  was 
moved  to  the  Mills  Building,  he  has  assembled  the  officers  of  the  dejiartment 
and  delivere«l  a  talk,  or  lecture  I  presume  it  might  be  calleil,  bas<Hl  on  his  ex- 
iwriences  aial  observations  abroad.  At  the  time  he  <lelivered  the  lecture  in  the 
Mills  Building  I  recall  that  he  had  In  his  hand  and  read  from  a  typewritten 
document  which  contained,  from  Its  ap^jearance,  a  good  many  pages,  and  this 
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document  I  understood  was  his  report.  That,  so  far  as  my  knowledge  goes.  Is 
the  only  time  I  have  ever  seen  it.  I  know  nothing  about  what  disposition  lie 
made  of  it,  or  to  whom  he  submitted  it,  or  in  fact  If  he  submitted  it  to  anyone. 
Q.  Have  you  any  knowledge  of  a  second  document  prepared  by  him  In  connec- 
tion with  his  trip ;  possibly  a  summary  of  this  report. — ^A.  No,  sir. 


Exhibit  14. 


Washington,  D.  C. 

March  17,  1919. 

Lieut.  Col.  Edwin  H.  Kee<ly,  Judge  Advocate  <teueral's  Department,  niemlvr 
of  the  board  of  review,  being  first  duly  sworn,  was  interrogated  by  Maj.  Gen, 
J.  L.  Chamberlain,  Inspector  General,  and  testified  as  follows: 

Q.  What  is  your  full  name,  rank,  organization  and  duty? — A.  Edwin  U. 
Keedy,  Lieutenant  Colonel.  Judge  Advo<*ate  (Jenenil's  Department,  member  of 
the  board  of  review. 

Q.  How  long  have  you  i)e(»n  on  duty  In  the  office  of  the  Judge  Advo<*:ite 
General V — A.  One  year;  I  reported  as  I  recall,  on  the  10th  day  of  ^larch,  1918. 

Q.  Have  you  been  on  duty  in  the  Division  of  Military  .Tustice  during  tiiis 

entire  period ^A.  Yes.    The  only  time  I  was  absent  was  ^vllen  I  was  ill  for  a 

&«hort  time  with  influenza. 

Q.  How  long  have  you  been  a  member  of  the  board  of  review? — A.  From  Its 
incei»tion,  which  so  far  as  I  recall  was  August  9.  191 S. 

Q.  You  are  doubtless  familiar  with  the  controversy  whi<*h  is  in  progn-ss  and 
the  various  accusations  and  charges  which  have  been  made  in  the  pulillc  pre^ 
and  els4»where  regarding  the  atlminlFtration  of  military  justice.  Of  <*ourse 
military  justice  in  the  Army  is  l)einjr  adminlstere<l  under  the  laws  as  they  exist 
and  not  as  they  might  exist.  Tnder  the  laws  as  they  exist  I  would  like  your 
opinion  as  to  the  manner  in  wliich  military  justice  is  aflministenMl  in  the  Army, 
as  learned  by  you  in  the  review  of  cases  which  come  before  you  from  all  pjirts 
of  the  Army. — A.  I  would  like  to  si)ealv  first,  sir,  of  one  thing  whicli  impresseil 
me  very  much  as  a  civilian  coming  into  the  service,  by  way  of  thr  distinction 
between  the  review  accordeil  a  case  by  court-martial  and  one  accorded  a  civil 
case.  In  the  civil  courts  tliere  Is  tin  appeal  or  a  review  of  the  (*ase  oidy  uimn 
the  Initiative  of  the  accussed  and  only  when  lie  is  able  to  employ  c*tninsei  to 
appeal  the  case  for  him.  In  the  military  law,  as  a  result  of  the  provisions  of 
48th  A.  W.  and  ii.  O.  No.  7,  as  well  as  section  1199  of  the  ItevistHl  Statutes 
and  the  orders  promulgated  under  It,  in  all  cases  by  general  court-martial  the 
accused  is  given  a  review  of  his  case  autcanatically  antl  as  a  nmtter  of  right. 
When  the  sentence  Involves  death,  the  dismissal  of  an  ofhcer.  or  the  unsuspendtil 
dishonorable  discharge  of  a  soldier,  this  review  takes  place  Ix'fore  tlie  sentence 
is  ordered  to  be  carried  into  exiH'Utlon.  In  other  cases  the  review  occurs 
subse«iuently  to  such  action.  All  records  of  trial  by  general  ctmrt-martial  are 
sent  to  the  Judge  Advocate  General's  Department  ancl  are  there  reviewed.  In 
cases  where  the  sentence  is  death,  dismissal,  or  dishonoral>le  discharge^  un- 
suspende<i — the  only  cases  regarding  whidi  I  am  in  a  positi<m  to  express  an 
opinion — I  think  that  taken  as  a  whole  the  results  of  the  ndmlnistratlon  of 
the  law  by  the  Judge  Advocate  (Jeneral's  Oftifv  during  the  time  I  have  l>een 
connected  with  it  have  been  at  least  as  satisfactc»ry  so  far  as  justice  is  ci>u- 
cerned  us  the  atlmlnistration  of  justice  by  the  appellate  civil  courts;  in  fact 
I  would  say  on  the  whole  I  wouhl  think  it  has  been  more  satisfactory  iHM^ause 
of  this  fact  that  as  actually  administered  the  Judge  Ativwate  GeneniTs  IH*- 
l)artment  <lld  a  very  grent  deal  t(»ward  reducing  sentences  which  civil  ai^pelhite 
court  has  no  power  to  do. 

Since  the  creation  of  the  board  of  review  the  Judge  Advo<.*ate  GeneraF.*; 
Oflice  has  liad  in  effect  a  real  appellate  court.  The  functions  of  that  boanl 
of  review  have  been  those  of  an  ai)i)ellate  tribunal,  and  that  phrase  was  use<l 
in  the  order  promulgated  by  the  then  acting  Judge  Advocate  (ieneral  creating 
that  board  of  review,  and  so  far  as  I  re<'all  the  re<Hmmiendatlons  of  tliat  boanl 
of  review  have  been  approved  by  the  Judge  Advocate  General  and  acting  Judge 
Advocate  (General  In  all  but  one  or  two  cases;  and  what  Is  even  more  signifi- 
cant .so  far  as  results  are  concerned,  the  recommen^latlons  of  this  Iniarfl  of 
review  as  approved  by  the  Judge  Adv<x*ate  General  have  been  approved  by 
the  Secretary  of  War  and  the  President  in  practically  all  caf»es.  So  far  as 
has  been  brought  to  my  attention  ami  so  far  as  I  recall,  the  rcconmiendations  of 
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the  board  of  review,  as  aj^roved  by  the  Judge  Advocate  (Jeneral  or  the  acting 
Jud^e  Advocate  General,  have  been  overruled  by  the  War  Department  on 
qnes>tioDs  of  law  In  but  two  cases.  So  far  as  recommendations  for  the  com- 
mutation of  punlsliment  are  concerned  I  only  recall  six  cases  where  the 
SeiTetary  of  War  did  not  concur  in  the  recommendation  of  the  Judge  Advocate 
General's  Office,  and  in  three  of  those  the  President  followed  the  recommenda- 
tion of  the  Judge  Advocate  General's  Department  instead  of  that  of  the  Secre- 
tary of  War.  In  cases  where  the  commanding  general  of  a  territorial  depart- 
ment, camp,  or  tactical  division  has  had  the  power  under  the  Articles  of  War 
to  carry  the  sentences  into  execution,  the  recommendations  of  the  Judge  Advo- 
cate Genera r.s  Department,  so  far  as  I  know,  have  been  followed  in  practically 
all  Ciises.  I  only  recall  three  cases — there  may  be  more  but  I  don't  think  there 
are  many  more — where  the  recommendations  were  not  followed. 

Q.  You  refer  now  to  the  review  of  those  cases  here? — ^A.  Yes,  sir.  The  great 
Bignificance  of  the  fact  that  the  recommendations  of  the  Judge  Advocate 
Genernrs  Department  have  been  followed  in  practically  all  cases  Is  this,  that 
although  under  the  law  the  Judge  Advocate  General  has  not  the  power  to  act 
by  way  of  disapproval  of  findings  and  the  reduction  of  sentences,  yet  practi- 
rally  the  views  of  his  office  have  been  carried  Into  effect.  Where  the  sentence 
iuiposed  by  court-martial  hns  Involved  death  or  the  dismissal  of  an  officer, 
or  jjenitentiary  confinement  of  either  an  officer  or  an  enlisted  man,  the  review 
of  the  record  of  trial  in  the  office  of  the  Judge  Advocate  General,  since  the 
creation  of  the  board  of  review,  is,  in  my  opinion,  as  thorough  as  that  ordi- 
narily accorded  the  record  of  trial  in  a  civil  appellate  court.  To  be  exact,  the 
character  of  the  review  is  substantially  this :  The  record  of  trial  Is  assigned  to 
a  judge  advocate,  whose  duty  it  is  to  read  and  study  the  record,  considering 
l)oth  questions  of  law  and  also  the  question  as  to  whether  or  not  the  evidence 
is  sufficient  to  support  the  finding.  After  he  has  thus  studied  the  record  he  pre- 
pares what  is  known  as  an  original  report,  which  is  in  the  form  of  an  opinion, 
such  as  is  written  by  an  ordinary  appellate  court.  This  report  and  the  record 
are  then  studied  by  the  immediate  .superior  of  the  officer  who  prepared  the 
report.  The  second  officer,  after  such  study,  expresses  his  opinion  as  to 
whether  the  report  preparetl  by  the  first  officer  is  correct.  Aftpr  this  has  been 
done  the  record  of  trial,  with  the  report  prepared  by  the  first  officer  and  the 
opinion  thereon  by  the  second  officer,  goes  to  the  l>oard  of  review,  where  it  is 
carefully  studied  by  three  officers  acting  in  practically  the  same  capacity  as  an 
apijellate  court  After  the  board  of  review  has  determined  on  what  in  their 
opinion  is  the  proper  disposition  of  the  case  and  has  prepared  or  had  prepared 
the  complete  review  of  the  record,  this  review  and  the  record  are  then  presented 
to  the  head  of  the  Military  Justice  Division,  who  expresses  his  opinion  thereon. 
The  record  of  trial  and  the  review  then  go  to  the  Judge  Advocate  General  or 
the  Acting  Judge  Advocate  General  for  his  consideration.  Since  the  Judge 
Advocate  General  has  returned  to  duty  In  many  Instances  the  opinion  of  the 
former  Acrtlng  Judge  Advocate  General  has  been  secured  by  the  Judge  Advocate 
General.  If  the  record  of  trial  is  one  which  requires  the  action  of  the  Presi- 
dent, the  record  of  the  trial,  with  the  review  thereon,  is  sent  to  the  Secretary 
of  War  for  his  opinion ;  afterwards  to  the  President.  If  the  record  of  trial 
Is  one  to  be  acted  upon  by  the  commanding  general  of  a  department,  cam'p,  or 
tactical  division,  the  Judge  Advocate  General  communicates  his  opinion  with 
the  proper  recommendation  to  such  commanding  officer,  and,  as  has  beeen  said 
ab<»ve  and  may  be  appropriately  repeated  here,  the  recommendations  of  the 
Judge  Advocate  General  have  been  in  practically  all  cases  carried  into  effect 
by  the  particular  official  whose  power  it  is,  under  the  Articles  of  War,  to 
carry  sentences  of  general  court-martial  into  final  execution.  During  my 
service  In  the  office  of  the  Judge  Advocate  General  I  have  been  im'pressed  by 
the  fact  that  both  the  Judge  Advocate  General  and  the  Acting  Judge  A<lvocate 
General  have  constantly  had  in  mind  the  proper  administration  of  the  military 
law  So  far  as  has  come  to  my  notice  both  of  these  officers  have  striven  to 
secure  an  administration  of  the  military  law  that  will  produce  real  justice,  and 
In  my  opinion  this  result  has  been  substantially  accomplished,  at  least  so  far 
as  the  cases  which  have  come  under  my  observation  are  concerned. 

Q.  What  apparent  efl'ect.  If  any,  has  this  controversy  had  upon  the  question 
of  coordination  and  teamwork  in  the  Military  Justice  Division  of  the  office? — 
A-  In  my  opinion  the  morale  of  the  office  has  been  very  little  affected.  Of 
course  It  is  natural  that  there  should  be  a  certain  amount  of  discussion— that 
is  inevitable — but  I  am  unable  to  see  that  the  real  work  of  the  office  has  been 
impaired  to  any  appreciable  amount.     The  head  of  the  Military  Justice  Divi- 
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sioii,  wlio,  in  uiy  opinion,  is  an  oflicer  of  unusual  ability  and  capacity,  has 
lnsiste<l  nt  nil  times  that  no  discussions  in  connection  witli  tliis  controTersy 
should  affect  the  worli  of  his  division.  I  think  I  can  si>eak  with  assuraiK^e 
that  it  has  in  no  way  colored  the  action  of  the  Chief  of  the  Military  Justice 
Division  or  tlie  board  of  review  acting  under  him, 

Q.  To  what  extent,  if  any,  has  this  controversy  and  the  discussions  to  which 
you  refer  affected  the  personal  relations  of  the  officers  in  the  Division  of  Mili- 
tary Justlc(»? — A.  So  far  as  I  know,  sir,  they  have  not  affected  the  rehitions  of 
the  officers  of  the  Military  Justice  Division  at  all. 

Q.  Have  they,  so  far  as  you  know,  in  any  degree  affectetl  the  personal  relations 
between  Gen.  Crowder  or  Gen.  Ansell  on  the  one  side  and  other  officers  in  the 
department  on  the  other? — A.  It  is  rather  difficult,  sfr,  for  me  to  answer  that 
question  because  most  of  the  communications  which  either  Gen.  Crowder  or 
Gen.  Ansell  have  had  with  the  Military  Justice  Division  have  been  through  the 
head  of  the  division,  Col.  Head,  and  I  have  seen  no  Indication  that  the  relations 
which  existed  before  this  situation  arose  have  been  affected  by  it.  I  have  not 
noticed  that  either  Gen.  Crowder  or  Gen.  Ansell  have  given  any  signs  of  per- 
sonal fettling  toward  any  offict»r  growing  out  of  the  situation  in  question. 

Q.  You  are  familiar  with  General  Order  No.  7,  1918,  and  General  Order  No. 
84?— A.  Yes,  sir, 

Q.  Are  you  familiar  with  the  discussions  of  memoranda  from  the  Judge  Advo- 
cate Genera Ts  Office  preliminary  to  and  In  connection  with  the  issuance  of 
General  Order  No.  84  amending  General  Order  No.  7? — A.  I  don't  beiiove,  sir. 
that  I  can  say  that  I  am.  I  was  present  at  a  discussion  with  reference  to  the 
provisions  of  General  Orders.  No.  84,  but  I  recall  no  Information  by  way  of 
memoranda  or  otherwise  preliminary  to  that  except  one  case,  where  the  com- 
manding general  of  the  S.  O.  S.  refused  to  follow  the  recommendation  of  the 
Acting  Judge  Advocate  (Jeneral  in  France. 

Q.  Just  what  do  you  mean  by  saying  you  were  present  at  a  conference  regjml- 
Ing  the  wording  of  (General  Order  No.  84? — A.  I  was  present  at  a  conferem.*© 
where,  as  I  recall  it,  some  time  ago  the  question  cjf  phrasing  an  order  that  would 
go  somewhat  further  than  General  Order  No.  7  had  gone  would  be  preparetl,  and 
the  question  of  .njy  connection  with  it  was  merely  as  to  the  matter  of  phrajs*^ 
ology,  as  to  how  it  should  be  worded  to  accomplish  what  it  actually  did  acv»>m- 
plish.  In  rogartl  to  the  question  as  to  whether  there  was  anything  of  a  surrt»pti- 
tious  character  in  connection  with  the  preparation  of  that  order,  I  recall  that 
somebody  made  a  suggestion  as  to  whether  Gen.  Mclntyre  would  agree  with 
that,  and  in  my  own  mind,  as  it  was  published,  I  ctmcluded  that  Gen.  Mclntyr^* 
approved  it. 

Q.  Do  you  asso<'iate  that  particular  case  with  a  discussion  relative  to  tlie 
wording  of  General  Orders.  No.  84? — A.  That  I  do  not  recall,  .sir.  That  was  'the 
very  thing,  sir,  I  was  trying  to  recall,  and  I  can't  recall  whether  that  was  the 
exact  occasion  or  whether  they  were  simply  coincUlental. 

Q.  Is  there  anything  further  you  wish  to  state? — A.  In  addition  to  tlio  exi)t»ri- 
enci»  of  one  year  as  an  officcT  in  the  Judge  Advocate  General's  Department,  I 
have  been  interested  in  the  administration  of  the  civil  criminal  law  for  about 
1,3  years  and  have  made*  studies  of  the  systems  in  England,  Scotland,  and 
Canada,  the  tirst  two  under  the  ausi>ices  of  the  then  President  Taft.  From  tho 
point  of  view  of  a  civilian  lawyer  with  this  experience,  as  well  as  an  officer  of  iW 
Judge  Advocate  General's  Department,  I  have  been  impressed  with  the  fact 
that  both  Gen.  Crowder  ?ind  Gen.  Ansell  have  done  a  great  deal  to  improve  the 
administrati(m  of  the  military  law  and  toward  making  It  accord  In  spirit  and 
in  practice  with  the  improvements  in  the  administration  of  the  civil  criminal 
iaw.  For  Instance,  Gen.  Crowder,  I  understand,  was  responsible  for  the  creation 
of  the  disciplinary  l)arrack8,  with  the  accompanying  feature  of  the  indeter- 
minate .sentence,  and  also  instituted  the  system  of  the  suspended  sentence,  both 
the  indeterminate  sentence  and  the  suspended  sentence  being  regarde<l  as  pro- 
pressive  of  modern  penology.  Gen.  Ansell  during  my  connection  with  the  offitv 
on  a  number  of  occasions  referred  to  the  fact  that  in  in.stances  courts-mart  ml 
were  imposing  what  seemed  to  be  excessive  sentences  and  took  steps  in  so  far 
as  he  had  the  power  or  influence  to  bring  about  the  reduction  of  such  st*ntenct»s. 
To  my  mind,  although  I  speak  with  certain  hesitancy  regarding  thi.s  particular 
matter,  tlie  creation  of  the  board  of  review  by  Gen.  Ansell,  giving  It  in  effect  and 
In  substance,  though  of  course  not  officially,  the  functions  of  an  appellate 
tribunal,  was  a  most  important  step  toward  securing  an  adequate  review  of 
court-martial  records  and  toward  the  consequent  securing  of  substantial  justice 
in  the  adndnlstration  of  the  military  law.     In  view  of  these  considerations  it 


ESTABUSHMEKT  OF  MIIJTABY  JUSTICE.  801 

has  been  a  source  of  r^n^t  to  me  that  any  apparent  controversy  between  these 
two  officers,  with  the  consequent  publicity  and  distorition  of  the  fncts  relative 
to  the  administration  of  the  military  law,  particularly  by  reason  of  the  fact  that 
they  have  been  unduly  featured  by  the  newspapers,  has  appeared  to  cast  doubt 
and  discredit  upon  the  real  achievements  of  these  two  officers. 

Q.  As  the  result  of  your  experience  in  the  office  of  the  JudKe  Advocate  Gen- 
eral, is  it  your  belief  that  the  interpretation  placed  upon  section  1199  produced 
au  effect  which  in  any  degree  lessened  Gen.  Ansell's  efforts  to  improve  condi- 
tions In  so  fur  as  he  was  able  to  do  so  under  the  law? — A.  Of  course,  I  am 
unable  to  answer  as  to  whether  or  not  the  matter  referred  to  lessened  his 
efforts.    I  can  only  say  that  I  was  Impressed  by  his  efforts. 

Washington,  D.  C, 

March  IS,  1919, 

Hecall  of  Lieut.  Col.  Edwin  R.  Keedy. 

Q.  What  was  the  date  that  you  went  on  duty  In  the  Division  of  Military 
Justice?— A.  About  March  16,  1918. 

Q.  In  the  application  of  the  provisions  of  General  Order  No.  7,  did  any 
material  change  take  place  upon  the  occasion  of  Col.  Davis  being  relieved  as 
chief  of  that  division  and  ('ol.  Mayes  taking  up  those  duties? — A.  After  I 
rei)orted  for  duty  to  the  Military  Justice  Division,  ('ol.  Davis  remaintnl  as 
chief  of  that  division  for  only  about  four  weeks.  During  that  i)erlod  I  did 
nut  have  the  opportunity  to  form  any  definite  opinion  as  to  the  policy  pursued 
by  Col.  Davis  with  reference  to  recommendations  under  (leneral  Order  No.  7, 
«M  most  of  the  cases  reviewed  by  me  during  that  period  had  In^en  forwarded 
lor  action  of  the  President  under  the  forty-eighth  article  of  war.  During  the 
time  that  Col.  Mayes  wns  Acting  Judge  Advocate  General  I  formed  the  general 
opinlun  tliat  the  function  of  the  Judge  AdvtK?ate  General  under  General  Order 
Xt».  7  was  considered  to  be  less  broad  than  had  previously  been  considered. 
After  Gen.  Ansell  returned  from  France  and  became  Acting  Judge  Advocate 
Oeneral,  he  undoubtedly  gave  a  more  liberal  Interpretation,  so  far  as  the 
function  of  this  office  was  concerned,  to  General  Order  No.  7  than  had  been 
given  It  under  Col.  Mayes.  More  extensive  recommendations  were  made  to 
commanding  generals  by  Gen.  Ansell  under  General  Order  No.  7  than  had  been 
made  by  Col.  Mayes. 

As  the  result  of  my  subsequent  Inspection  of  opinions  signe<l  by  Col.  Davis 
during  the  period  that  he  was  chief  of  the  Military  Justice  Division,  I  have 
formed  the  opinion  that  Col.  Davis  felt  more  free  to  make  recommendations 
under  General  Order  No.  7  than  did  Col.  Mayes. 


Exhibit  15. 


Washington,  D.  C, 

March  17,  1919, 

Lieut.  Col.  Charles  C.  Tucker,  Judge  Advocate  General's  Department,  being 
first  duly  sworn,  was  interrogated  by  Maj.  Gen.  J.  L.  C'luuiiberlaiu,  inspector 
general,  and  testified  as  follows: 

Q.  What  is  your  full  name,  rank,  organization,  and  duty? — A.  Charles  C. 
Tucker,  lieutenant  colonel.  Judge  Advocate  Generars  Department,  on  duty  In 
the  office  of  the  Judge  Advocate  General,  Washington,  I).  C.,  in  the  Military 
Justice*  Division. 

Q.  How  long  have  you  been  on  duty  in  the  office  of  the  Judge  Advocate 
(Jeneral?— A.  Since  March  28,  1918. 

Q.  How  long  have  you  been  on  duty  In  the  Division  of  ^lilltary  Justice? — 
A.  Since  that  date. 

Q.  As  a  result  of  your  experiem'e  in  the  Division  of  Military  Justice  and  as 
a  utember  of  the  board  of  review,  what  have  been  your  observations  and  wliat 
are  your  views  relative  to  the  manner  in  which  niilitarj-  justice  is  administered, 
with  special  reference  to  whether  or  not.  within  the  limitations  of  the  law, 
everything  within  reason  is  being  done  to  prott^ct  the  interests  of  ofTlc(»rs  and 
enlisted  men  come  to  trial  before  courts-martial? — A.  At  or  nlxnit  the  time  that 
1  rcH-elve<l  a  conmilssion  as  major,  Ju  Ige  Advocate  (leneraTs  l)(»i)artnient.  a 
large  number  of  civilian  lawyers  like  myself  were  conunlssloned  to  serve  in 
the  Military  Justice  Division.  At  that  time  there  were  in  the  Judge  Advocate 
<Jenerars  Office  not  more  than  five  lU^giilar  Army  officers — (Jen.  Ansell,  Col. 
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Mayes,  Col.  Morrow,  Col.  Davis,  and  Ma  J.  Weeks.  The  personnel  of  the  office 
other  than  these  Uef?iilnr  Army  offic*er8  consisted  of  civilian  lawyers.  Roughly 
speak! nff,  there  were  in  the  nei|?hborhood  of  a  hundred  civilian  lawyers  in  the 
department,  of  whom  I  between  40  and  50  were  serving  In  the  Military  Justice 
Division.  These  men  hrought  to  their  work  the  experience, .  training,  and 
ideals  of  civilian  lawyers.  They  were  instructed,  as  I  was,  that  their  chief 
duty  was  to  see  that  the  accusetl  in  all  cases  were  given  the  benefit  of  legal 
principles  and  legal  safeguards.  I  found  that  In  the  review  of  general  court- 
martial  records  by  my  associates,  and  this  is  equally  true  of  myself,  we  hud 
more  in  mind  the  safeguarding  of  the  accused  than  military  discipline.  This 
for  the  reason  that  none  of  us  or  few  of  us  had  had  any  military  exiierience; 
certainly  I  had  had  none.  In  other  words,  I  brought  to  bear  in  the  work  of 
these  reviews,  and  I  am  sure  my  associates  did  the  same  thing,  the  ideals, 
training,  and  experience  solely  of  the  civilian  lawyer.  After  the  establishment 
of  the  board  of  review,  of  which  I  was  made  a  mehiber,  I  obser\'ed  that  the 
men  in  preparing  reviews  were  acting  largely  as  counsel  for  the  accused  rather 
than  writing  such  opinions  as  would  emanate  from  an  appellate  court.  This 
was  so  apparent  that  from  time  to  time  we  had  to  i.ssue  instructions  that  the 
reviews  should  not  be  In  the  nature  of  briefs  but  rather  in  the  nature  of 
opinions. 

Q.  Referring  to  the  safeguards  placed  around  an  accused,  what  is  the  eflfect 
of  the  safeguanls  in  the  administration  of  military  justice  as  now  applie«l  r-tim- 
pared  to  those  in  civil  practice? — A.  As  a  result  of  the  reviews  of  general  courts- 
martal  cases  in  the  oflice  of  the  Judge  Advocate  General,  I  am  certain  that  the 
accused  have  received  as  much,  if  not  greater,  cimsideration  than  the  accursed 
receive  in  appellate  civil  tribunals.  The  reviews  in  the  office  of  the  Judge 
Advocate  (General  are  much  more  carefully  prepared  than  most  opinions  in 
civil  appellate  tribunals;  that  is  to  say,  the  accused  receives  more  careful  <xm- 
sideratlon  and  his  case  the  scrutiny  of  more  lawyers  in  the  Judge  Advocate 
Oenerars  office  than  it  does  in  any  appellate  court  that  I  know  of.  I  may  add 
here  that  for  20  years  I  have  been  a  reporter  of  the  Court  of  App€«ls  of  the 
District  of  Columbia  and  accordingly  am  familiar  viith  its  opinions.  EA'er>- 
case  in  the  office  receives  the  scnitiny  of  at  least  five  or  six  men  before  it  is 
put  in  final  shai)e. 

Q.  What  has  been  the  Impression  produced  by  this  unfortunate  controversy 
uixm  the  officers  on  duty  in  the  Military  Justice  Section,  .so  far  as  you  have 
observed? — A.  It  has  to  a  certain  extent  alTectHl  the  morale  of  the  office  and 
has  disorgan]ze<l  it  to  s<mie  extent.  The  dominant  feeling  Is  one  of  indignation 
that  an  impression  should  be  left  ui)on  the  public  that  the  men  of  the  offic* 
have  been  derelict  in  their  duty  in  safeguarding  men  and  officers  tried  h.v 
ndlitary  tribunals. 

Q.  You  say  it  has  affected  the  morale  of  the  office.  Can  you  explain  fully 
what  you  have  In  mind? — A.  In  the  first  place,  it  has  resulted  in  many  discus- 
sions among  the  men  base<l  u[)on  newspai)er  reports  concerning  the  ccmtpoversies 
between  their  superior  officers.  I  wouhl  not  say  there  have  been  any  factions 
In  rlie  office,  but  there  has  been  more  or  less  difference  of  opinion  as  to  the 
right  and  wrong  of  the  controversy;  the  whole  thing  has  been  so  involvetl  lu 
obscurity  that  It  ne<'essarlly  has  given  rise  to  a  great  deal  of  talk  and  dlscussi«m. 
Few,  if  any,  of  the  men  have- understood  what  the  real  issues  were  in  the  cimtro- 
versy ;  thait  is  to  say,  whether  they  lnvolve<l  personal  questions  only,  or  whether 
they  were  based  solely  up<m  a  desire  for  reform. 

Q.  Have  these  <liscussions  led  to  any  i>ersonal  unpleasantness? — A.  Absolutely 
none,  so  far  as  I  know.  Kvery  man  in  the  office  that  I  have  heard  discuss  the 
mattei-  has  expressed  himself  in  terms  of  very  great  admiration  for  the  ability 
displaycMl  by  (tCu.  Ausell  while  he  was  acting  as  Acting  Judge  Advocate  Oenend 
and  for  Gen.  Crowder  for  the  work  that  he  has  done.  I  know  of  no  man  in  the 
division  who  has  taken  any  sides  In  the  matter  at  all. 

Q.  Do  you  know  of  any  Instance  of  any  man  or  men  in  the  division  who.  as 
the  result  of  this  controversy,  are  not  on  entirely  friendly  terms  with  either 
Gen.  AnsoU  or  Gen.  Crcnvder? — A.  Not  one.  I  do  know,  of  course,  that  siixv 
this  ('(mtroversy  began  the  relations  between  the  men  and  Gen.  Au.st»ll  hav»^  imr 
been  as  close — that  is  to  say.  he  has  not  as  often  sent  for  them  and  <*i>nsulte«l 
with  them  since  (ien.  Crowder's  return  to  the  office — their  relations  have  l>eeu 
almost  entirely  with  Gen.  Crowder.  That  is  perfectly  natural  under  the  eir- 
cunistanct^s. 

Q.  Yon  do  not  attribute  that  to  any  111  fec^llng,  but  rather  to  his  change  ••f 
status  in  the  office? — A.  Exactly. 


»•* 
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Q.  I)i)  you  ttmsUler  that  the  coiHUlitms  which  you  have  just  nientlone<l  liave 
interfered  with  the  admlnistrution  of  that  division? — A.  To  a  certain  extent. 
yt*s.  Of  course,  the  matter  has  dle<l  down  now  to  a  conslderal)le  extent,  and 
there  is  much  ies.s  discussiiin  and  interference  with  the  worlv  of  the  oflice  tlian 
there  was  wlien  tlie  c<mtroversy  l)egan. 

Q.  You  are  familiar  with  (leneral  Order  No.  7,  and  also  General  Order  No. 
84?— A.  Yes,  sir. 

i}.  Have  you  any  ]vnowle<lKe  as  to  the  discussions  or  the  conditions  concern- 
ing tiie  lssuan<-e  of  (General  Onler  No.  .H4  in  *<o  farais  it  amended  General  Order 
No.  7? — A.  My  rcvollection  of  the  matter  Ls  this:  Some  time  in  the  latter  part 
of  Aujrust  or  early  part  of  Septemher,  as  the  result  of  letters  received  ^ohb 
tJen.  Krejrer,  in  which  were  iM)lnte<l  <mt  differences  between  himself  and  G^tt. 
lU*thcl  over  the  authority  of  Gen.  Krejrer  In  the  review  of  K^ueral  court-martial 
rpi-onls:  the  matter  of  ^rantlu^  (ien.  Kreger  greater  authority  was  discusfied 
by  (Jen.  Anst^^ll  with  <*ol.  Head,  chief  of  the  division,  and  the  nieniliers  of  the 
Ixwnl  of  review,  which  then  conslstwl  of  IJeut.  Col,  Power.  Maj.  Keedy,  and 
myself.  At  an  interview,  at  which  1  think  we  were  all  present,  the  draft  of 
a  lutNlitlcjition  o(  (ieneral  Order  No.  7  was  prejmred,  dlctate<l,  I  think,  by  Gen. 
Ansell,  with  numerous  su^f^estlons  «)n  the  part  of  the  rest  of  us.  Ct»l.  Head 
«lesir€»d  to  see  a  copy  of  this  UKNllficatlon  that  was  dictated  by  (Jen.  An.*<ell,  and 
u'e  left,  .S4mie  of  u.s,  Including;  Col.  Head,  with  the  Impression  that  copies  of  this 
<lir-tation  wouhl  lie  sent  to  us  for  further  revision.  It  appears  that  Gen.  Ansell 
un(ierst<KKl  that  we  all  agree<l  uimmi  the  modification  of  the  order  as  then  dic- 
tated by  him  and  submitted  that  to  the  (^hlef  of  Staff.  Thereafter,  when  It 
was  a.scertaine<l  that  a  ndsunderstandluK  on  this  point  existed.  Gen.  Ansell 
sent  to  the  Chief  of  Staff  and  pr<K'ure<l  the  papc»rs  that  he  had  sunmitted  to  it, 
and  Col.  Read,  Lieut.  Vol.  Power,  Maj.  Kee<ly,  and  I  went  over  the  pai)er 
nj.iiin  and  made  some  further  changes,  and  finttlly  submitte<i  to  Gen.  An.Hell  the 
nuNlificatton  of  (Jeneral  Order  No.  84.  which  met  with  (uu*  approval,  and  this 
last  i>aper.  whh*h  was  Identh'ul  with  the  General  Order  No.  84  as  published, 
was  then  siibmltte<l  to  Gen.  Ansell,  and  I  understand  submltte<l  by  him  to  the 
Oenenil   Staff. 

Q.  Was  that  the  form  of  ameiHluient  which  at  that  time  was  agreed  ui>on  by 
<ien.  An.sell  and  ytui  officers,  which  was  identical  with  the  form  in  Which  it 
appeared  in  (Seneral  Order  No.  84  when  It  was  published? — A.  Yes,  sir;  as 
finally  revised  by  u.««.  The  draft  as  originally  submitted  to  the  Chief  of  Staff, 
UH  I  recall  it,  differed  slighllj-  with  the  final  draft  that  we  prepared.    • 

(}.  Do  you  re<*all  the  points  of  difference? — A.  No;  I  do  not.  They  were 
merely  verbal. 

Q.  But  the  original  draft  embodleil  that  feature  which  comi>elled  the  com- 
manding general  to  abide  by  a  recommendation  of  the  Acting  Judge  Advwate?— 
\.  Yes;  that  particular  provision  was  considered  the  most  important  part  of 
the  whole  order. 

Q.  Was  there  at  that  time  any  discussion  of  the  ruling  of  the  Secretary  of 
War  on  se<'tion  1109? — A.  I  don't  re<*all  section  1199  being  discussed.  It  was 
rec»)gnlze<l  that  It  gave  (Jen.  Kreger  a  power  that  was  not  possessed  by  the 
ludge  Advocate  General  of  the  Army.  There  Is  no  doubt  about  that.  It  was 
•lone  with  that  intention — of  giving  him  that  greater  power.  In  fact,  I  reraeni- 
I>er  in  the  dis<'u.ssion  that  the  expression  was  UHe<l  that  it  was  a  wedge  that 
lH»rhaps  would  result  finally  in  a  greater  p<»wer  being  given  the  Judge  Advocate 
<ienoral  of  the  Army. 

Q.  Is  there  anything  further  you  wish  to  state? — A.  It  is  to  be  regretted 
that  the  public  has  not  been  nuule  better  acquainted  with  the  at'tual  work  of 
the  revision  that  has  l)een  d<me  in  the  last  year  by  this  office  and  what  has  been 
accomplislMHl.  It  is  unf<jrtunate  that  the  imi)ression  should  be  left  cm  the 
public  nuri<I  that  all  of  the  severe  sentences  that  have  l)et»n  pronounced  by 
<-ourts-nwrtlal  have  been  carried  Into  effect:  as  a  nuitter  of  fact,  they  have 
not  l)een.  To  illu.strate  by  a  concrete  case:  (>,aniechi,  a  sohller  was  sentence<l 
to  death  for  desertion  last  summer.  I  happened  to  write  the  review.  The 
review  disjipprovwl  the  finding  or  rather  modified  the  fin<llng  to  abst»nce  without 
leave.  The  man  was  sent  to  the  disciplinary  l)arracks  for  a  term  of  .•several 
years.  Just  a  <lay  or  two  ago  I  was  asked  whether  there  was  a!iy  reason  why 
the  man  should  not  be  restore<l  to  the  colors.  I  said  there  was  not,  and  I  l)e- 
lievp  he  has  been  or  is  aibout  to  be  restored  t<i  the  colors.  There  you  have  a  man 
'"'entence*!  to  death  a  few  months  ago  now  at  liberty  or  who  will  shortly  be 
restore*!  to  liinrty.  This  is  typical  of  innumerable  cases  of  that  sort,  ami  it  is 
true  of  many  of  these  cases  of  allegeil  barbarous  and  severe  sentences.     If  the 
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public  were  only  made  acquainted  with  the  fact  that  the  mere  imposition  of  a 
sentence  means  practically  nothing,  it  would  aid,  it  seems  to  me.  In  piaoinp 
the  office  In  a  very  much  better  position.  I  went  to  Gen.  Crowder  and  expresseil 
myself  as  I  have  expressed  myself  to  you.  I  asked  him  for  pt*rmission 
to  make  public  a  memorandum  prepared  by  Col.  Wlgraore  on  the  subject  of 
the  administration  of  military  Justice,  and  was  told  it  mipfht  l)e  usikI.  After 
taking  up  the  matter  with  the  correspondent  of  the  New  York  Times,  (ten. 
Crowder  concluded  that  the  memorandum  had  better  be  made  public  by  Senator 
Chamberlain. 

Q.  Was  that  memorandum  preparc^l  by  Col.  Wigmore  sent  to  Mr.  Chamber- 
lain?— A.  Yes;  it  was  sent  to  tlie  Secretary,  and  by  the  Secretary  sent  to  Mr. 
Chamberlain. 

Q.  That  all  was  made  public? — A.  It  was  put  in  the  Congressional  Record, 
but  otherwise  not  made  public. 


Exhibit  16. 

March  17,  1919. 

Q.  Give  your  full  name,  rank,  and  the  duties  uptm  which  you  are  engageil. — 
A.  William  H.  Kirkpatrick,  major,  a  meinb€»r  of  the  board  of  review.  Judge 
Advocate  General's  Office,  second  division. 

Q.  How  long  have  you  been  on  duty  in  the  Judge  Advocate  General's  Office? — 
A.  I  was  commissioned  August  27,  1918,  and  reported  on  September  6.  1918. 

Q.  Have  you  been  on  duty  during  this  period  continuously  in  the  division  of 
military  justice? — A.  I  have. 

Q.  Under  the  military  code  as  It  n<»w  exists  does  the  organization  of  the 
Judge  Advocate  General's  Office,  in  the  division  of  military  justice  operate  effi- 
ciently and  elTectively  in  guarding  the  rights  of  officers  and  enlisted  men? — A.  I 
shcmhl  say  that  it  does;  with<mt  the  slightest  question. 

Q.  The  protection  which  the  present  system  gives  compares  how,  in  your 
mind,  with  the  protection  given  in  csises  tried  by  civil  courts?  I  am  spetikins; 
now  of  the  appellate  end  of  it. — A.  Speaking  merely  from  the  standpoint  of  the 
appellate  authority,  I  should  say  that  the  accused  receives  fuller  protection 
under  the  present  system  than  does  the  accused  in  the  civil  courts.  The  only 
restricticm  that  I  meant  to  make  was  that  I  was  confining  what  I  say  to  the 
appellate  end  of  the  proceeding. 

Q.  State  briefly  what  you  have  in  mind. — A.  I  think  that  the  entire  system  of 
military  justice  as  administered  within  my  experience,  works  more  efficiently 
and  more  successfully  than  justice  as  administered  in  the  civil  courts,  for  the 
reason  that  it  has  removed  a  great  many  of  the  technical  protections,  so  calleii. 
which  the  accused  in- civil  court  proceedings  may  avail  himself  of,  and  thereby 
frequently  defeat  the  ends  of  justice. 

Q.  In  your  observations  has  this  controversy  in  any  way  reacted  to  affect  the 
morale  or  efficiency  of  the  division  of  military  justice  of  the  Judge  Advinnite 
General's  Office? — A.  The  controversy  has,  of  course.  cn»ated  differenci»s  of 
opinion  in  the  office,  but  so  far  as  I  have  observed  has  not  resulted  in  lo^^'ering 
the  morale  or  creating  dissent. 

Q.  Have  these  diflFerences  in  opinion  and  discussions  resulted  at  all  in  per- 
sonal unpleasantness  in  tbe  i'ehiti(ms  of  the  officers,  between  themselves  or  the 
officers  and  either  Gen.  Crowder  or  Gen.  Ansell? — A.  Only  to  this  extent,  sir: 
That  I  believe  there  is  some  fe<»ling  that  the  published  reports  of  (5en.  An.seU's 
testimony  did  not  do  justice  to  the  work  which  has  been  done  by  the  officc^rs  of 
this  division.  I  say  the  iniblished  reports,  because  eviTy  time  I  hear  It  discussed 
it  has  been  with  the  rest»rvation  th?U  Gen.  Ansell,  in  his  actual  testimony,  may 
have  actually  done  full  justice  to  the  work  of  officers  in  the  division.  I  d»>n't 
think  that  at  any  time  Gen.  Ansell  has  been  charged  with  the  full  newspaiier 
reports. 

Q.  You  say  justice  has  not  been  done  to  the  officers  on  duty  there.  What  is 
the  office  general  opinion  as  to  whether  or  not  justice  hns  been  done  to  the 
functioning  of  the  office? — A.  If  you  please.  General,  I  did  not  say  that  in 
my  mind  justice  has  not  been  done,  but  that  <liscussions  were  based  on  the 
fact  that  the  newspaper  reports  did  not  «lo  justice  to  the  work,  according  to 
Gen.  Ansell's  testimony.  What  1  nunin  to  say  is  not  to  the  ofllcers  themselves, 
but  to  the  work  which  they  hnve  done,  in  that  the  newspaper  reports  have,  of 
course,  dwelt  upon  the  crudities  of  the  actual  court-martial  proceedings  and 
did  not  make  anything  of  the  corrective  action  taken  in  the  office  here. 


ESTABLISHMENT  OF  MILITARY  JUSTICE.  805 

Exhibit  17. 

March  17,  1919. 

Maj.  Sherman  Moreland,  Military  Justice  Division.  Jmlge  Advocate  General's 
Office,  after  l>eing  duly  sworn,  testified  as  follows : 

Questions  by  Gen.  Chamberlain: 

Q.  Under  the  military  code,  us  it  now  exists,  what  is  your  opinion  as  to  the 
operation  of  the  organizations  of  the  Division  of  Military  Justice  of  the  Judge 
Advo<*ate  General's  Office,  in  the  protection  of  the  enlisted  man  who  has  dls- 
obeyeil  the  laws? — A.  I  think  that,  taking  the  system  of  military  Justice  from 
top  to  bottom,  the  accused  gets  justice  oftener  than  he  gets  it  in  the  civil  courts. 
It  possibly  is  the  fact  that  he  gets  injustice  done  to  him,  in  the  first  instance, 
more  frequenly  than  he  gets  it  done  to  him  in  the  civil  courts,  but,  on  the 
other  hand,  he  gets  justice  done  to  him  more  frequently  in  the  first  instance 
in  military  trials  than  he  does  in  trials  in  civil  courts,  and  the  Injustices  which 
are  done  to  him  in  the  first  instance  in  military  courts  are  corrected.  I  think, 
in  a  manner  that  is  deserving  of  the  highest  commendation,  and  I  think  can 
compare  very  favorably  with  the  protecticm  which  he  gets  in  civil  ccmrta. 

Q.  Has  this  unfortunate  controversy,  which  has  ari.sen  in  connection  with -the 
Judge  Advocate  General's  Oflfice,  oi)erated  to  affect  the  morale  of  the  Division 
of  Military  Justice  or  to  affect  the  eflJciency  of  its  oix?ration? — A.  r)ue  to 
things  that  occurred  about  the  time  the  controversy  opened,  I  do  not  think  It 
has  affected  the  morale  or  the  eflldency  of  the  office. 

Q.  Has  it,  so  far  as  you  have  observed,  affect eil  the  personal  friendly  rela- 
tions between  the  officers  of  that  division  or  between  such  officers  and  either 
Gen.  Crowder  or  Gen.  Ansell? — A.  I  do  not  think  it  has.  I  believe  that  the  pub- 
lished rc|X)rts  of  Gen.  Ansell's  attitude  have  producetl  a  good  deal  of  resentment 
in  the  minds  of  man.v  officers  of  the  deiJartment  of  mlliraiy  justice. 

Q.  Becau.^^e  of  what? — A.  The  reason  being  that  it  was  regarded  by  such  of- 
ficers as,  if  not  an  unfair,  at  least  not  a  full  statement  of  the  work  of  the  de- 
IKirtment  and  reflected  on  many  who  had  reason  to  believe  that  they  were  act- 
ing, not  only  legally,  but  cons<*ientiously  in  regard  to  the  matters  put  before 
them.  As  an  illustration  of  the  effect  of  the  published  rei>orts  of  Gen.  Ans  'U's 
testimony,  the  two  boards  of  review  met  together  an<l  requested  Gen.  Crowder 
to  [»ermit  them  to  make  a  statement  to  the  press,  and  also  requested  him  to 
obtain  an  opportunity  for  them  to  testify  before  the  Senate  committee,  the 
n'eml)ers  of  those  boards  believing  that  the  published  report  of  Gen.  Ansell's 
tesfimony  had  placed  them  in  a  false  light  with  the  pc^ojile  from  whom  they 
cinne,  and  that,  in  onler  to  protect  themselves,  they  would  have  to  clear  that 
up  in  some  way  or  other. 

J 

Exhibit  18. 

Mabch  17,  1919. 

Q.  Give  your  full  name,  rank,  and  present  duties. — A.  James  Sidney  Sanner  ; 
major;  member  of  the  second  board  of  review.  Division  of  Militarj-  Justice, 
Judge  Advocate  General's  office. 

Q.  How  long  have  you  b<»en  on  duty  in  the  office  of  the  Judge  Advocate  Gen- 
eral?—A.  Since  the  28th  or  29th  of  October,  1918. 

Q.  Have  you  been  on  duty  in  the  Division  of  Military  Justice  during  that 
time? — ^A.  Contfnuously. 

Q.  As  a  result  of  your  service  in  the  Division  of  Military  Justice,  what  is 
your  opinion  as  to  the  protection  given  to  officers  and  enlisted  men  tried  by 
court-martial?  Does  the  system  in  force  operate  effectively  and  efficiently 
to  give  to  these  men  all  the  protection  which  the  law  i)ermits? — A.  I  know 
nothing  whatever  about  officers'  cases.  My  duties  are  concerned  altogether 
with  cases  affecting  enlisted  men.  As  to  them  I  would  say  that  on  review  by 
the  Judge  Advocate  General's  office  the  machinery  Is  extraonllnarlly  elaborate 
for  the  protection  of  accused  and  convicted  persons.  In  so  far  as  the  machin- 
ery before  review  may  be  involved,  the  system,  in  my  judgment,  functions 
as  well  as  systems  of  judicature  do  generally,  that  is  to  say,  here  and  there 
will  be  found  miscarriages  and  mistakes,  which  the  Judge  Advocate  General's 
Office  is  busily  correcting. 

Q.  So  far  as  you  have  observed  has  this  controversy  affected  the  morale  of 
the  office,  or  has  it  in  any  way  interfered  with  cooperation  and  affected  the 
efficient  working  of  the  machinery? — A,  So  far  as  I  have  been  able  to  observe, 
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not  in  the  slightest  dejrrc't*.  At  the  outset  of  the  or^anizntion  of  the  sec^iml 
hoard  of  review  we  were  given  eertalu  llheral  and  human  standards  of  judg- 
ment, iKith  l)y  C(»l.  Reed,  chief  af  the  lUvision,  and  by  (ien.  Ansell,  the  acting 
head  of  the  office,  wliich  standards  liave  l)een  in  no  sense  m(Khfie<l  by  tlio 
taking  over  of  the  office  by  Gen.  Crowder. 

Q.  Are  you  aware  of  any  i)ersonal  unpleasantness  which  was  brought  on 
by  this  cjmtroversy  l>etween  officers  of  the  division  themselves,  or  between 
such  officers  and  either  Gen.  Orowder  or  Gen.  Ansell? — A.  All  controversies 
create  partisanship  in  a  sense,  and  there  have  been  differences  of  opinion  in 
the  office  respt^cting  this  controversy,  but  nothing  of  a  bitter  character  or  at 
all  of  a  character  that  entere<l  into  the  execution  of  the  work.  I  ctm  say 
that  there  has  l)een  no  division  into  parties  or  camps,  or  any  division  that 
has  the  slightest  effect  ui>on  the  point  »)f  view  or  the  getting  out  of  the  worl%. 

Washington,  I).  T.,  l/rtrc/i  2.5.  JftfU. 

Recall  of  Maj.  Sanner. 

Q.  You  are  amember  of  the  si)e<*ial  board  of  review,  are  you  not? — A.  Yi*s. 
sir. 

Q.  State  briefly  the  functions  of  that  board. — A.  A  Iwiard  ordereil  by  Gen. 
Crowder  to  consider  the  legal  sufficiency  of  re<*ords  crlticizetl  l>y  the  boanl  of 
pardons  as  lieing  either  jioorly  tried  or  badly  tried,  or  weak,  or  not  convincing 
uiKm  the  evidence.  Tin*  board  is  required  to  advi.se  the  general  in  each  in- 
stance of  such  criticism  whether  the  same  is  Just. 

Q.  State  briefly  the  conclusions  which  you  have  formal  as  to  the  eflicienry 
of  this  system. — A.  Just  what  proiM>rtlon  of  the  whole  number  are  criticizei! 
by  the  clemency  board  in  the  flrst  instance  I  am  not  able  to  say  except  by 
hearsay.  My  opinion  Is  that  not  more  than  1  in  10.  if  that  many,  are  so 
criticized.  The  board  finds  that  between  1  and  2  In  10  of  these  criticisms 
Is  justified,  so  that  the  proportion  of  bad  trials  to  the  whole  number  of  cases 
is  extremely  small — way  below  the  common  experience  of  appellate  pro<»eilur»« 
In  the  civil  law.  As  the  result  of  four  years'  experience  on  the  trial  bench 
of  Montana  and  nearly  six  years'  experience  uixm  its  appellate  bench,  my 
ob-servation  is  that  no  system  of  judicature  exhibits  any  l>etter,  if  as  go<Ml  a 
record. 


Exhibit  U) 


'    Washington.  D.  C,  March  i8,  1919. 

Col.  Lewis  W.  Call,  Judge  Advocate  (teneral's  Department,  being  flrst  duly 
sworn,  was  interrogate*!  by  Maj.  Gen.  J.  L.  Chamberlain,  Inspe<»tor  General, 
and  testified  as  follows: 

Q.  What  is  your  name,  rank,  and  organization? — A.  Lewis  W.  Call;  colonel; 
Judge  Adv(K*ate  (Jeneral's  Department. 

Q.  You  are  on  duty  at  the  present  time  in  the  office  of  the  Judge  Advocate 
General? — A.  I  am,  sir. 

(^  How  long  have  you  been  on  duty  in  the  office? — A.  As  a  eonimissioneil 
officer? 

Q.  Yes. — A.  I  have  been  on  duty  as  a  commi.sslonetl  officer  since  August  20, 
1917. 

Q.  During  the  entire  period  have  you  been  on  duty  in  the  Division  of  Military 
Justice? — A.  No,  sir. 

Q.  Have  not  been  on  that  <luty  at  all? — A.  No.  sir. 

Q.  What  duty  are  you  on? — A.  I  have  been  chief  of  the  Division  of  Contracts, 
Claims.  Accounts,  and  Fiscal  Affairs. 

Q.  You  are  familiar  with  this  controversy  which  is  going  on  in  connection 
with  the  oftice  of  the  Judge  Advocate  (ieneral? — A.  Simply  as  it  appears  In  the 
public  press. 

Q.  So  far  as  you  have  observed,  has  this  controversy  affected  the  morale  of 
the  office?  — A.  I  think  that  it  has  not  to  any  appreciable  degree.  The  matter 
Is  talked  c»ver  more  or  less,  but  I  have  not  noticed  that  it  affects  the  loyalty  to 
the  office  of  any  officer. 

Q.  Do  you  consider  that  it  has  affecte<l  oi)eratlons  to  such  an  extent  as  to 
have  affe<'ted  the  efficiency  of  the  office? — A.  I  do  not. 

Q.  So  far  as  you  have  observed  has  it  affected  the  i)er8onal  relations  of  the 
IKM'sonnel  of  the  oflice? — A.  I  have  not  <»b.serve<l  that  it  has. 
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Q.  You  tell  me  you  have  never  been  fls»«<»clate<1  with  the  Division  of  Military 
Justice  so  that  you  would  not  be  familiar  with  the  details  of  the  operation  of 
that  division? — ^A.  Only  in  this  way,  that  the  queHtions  arising;  In  the  Division 
of  Military  Justice  have  been  discussed  in  conference,  including  officers  of  other 
divisiuns. 


Exhibit  20. 

March  18,  1919. 

(Questions  by  Gen.  J.  L.  riianiberlaln.    Answers  by  Col.  E.  (J.  Davis. 

Q.  (five  your  full  name,  rank,  and  present  duties. — A.  Col.  E.  (t.  Davis, 
Judge  A<lV(Knite  General's  Department ;  retired  officer  servlnjr  at  the  present 
time  under  the  prade  of  colonel. 

Q.  How  lonjj  have  you  been  on  duty  In  the  office  of  the  Judge  Advocate  Gen- 
fpul? — A.  I  was  in  the  office  of  the  Judge  Advocate  (Jeneral  from  the  1st  of 
June,  1917.  to  about  the  9lh  or  10th  of  September.  1918,  since  that  time  I 
have  tK*en  on  duty  with  the  General  Staff. 

Q.  During  what  portion  of  this  period  were  you  on  duty  in  the  Division  of 
Military  Justice? — A.  From  about  the  middle  of  October,  1917,  until  the  ndddle 
of  May,  1918.    Those  dates  are  approximate  only. 

Q.  Are  you  familiar  with  the  controversy  pertaining  to  the  administrntion  of 
military  justice  which  has  arisen  and  which  has  be<'ome  such  a  prominent 
feature  in  the  public  press? — A.  I  am. 

Q.  Will  you  stale  briefly,  please,  any  facts  which  you  niiiy  have  bearing  uiM»n 
this  controversy?  Gidng  back  to  Octol)er,  1917. — A.  As  I  stated,  I  took  up  my 
duties  in  the  Judge  Advocate  General's  Oflice  on  the  1st  of  June,  1917.  I  held 
varicms  positions.  Including  that  of  executive  officer  until  some  time,  I  think, 
:ilH>ut  the  middle  of  October,  1917,  when  I  was  placed  In  charge  of  the  Disciplin- 
ary Divlsicm  of  the  Judge  Advocate  General's  Office.  At  that  time  Gen.  Ansvll 
WHS  Acting  Judge*  Advocate  General.  He  had  coiisulte<l  me  freely  during  the 
time  that  he  had  been  In  charge  of  the  office  and  had  told  me  that  he  was  not 
Natistie<l  with  the  way  in  which  that  office  was  being  administered,  in  that  he 
thought  that  a  too  rigid  adherence  was  being  observed  toward  the  Regular 
Arnjy  ideals;  tliat  he  wanted  to  find  a  man  more  liberal  in  his  tendencies,  and 
who  would  lie  less  bound  by  the  traditions  of  the  office  than  tlie  former  in- 
cumlient  had  been  (referring  to  Col.  White)  ;  and  he  wanted  me  to  try  out  the 
work.  At  the  time  I  took  over  that  branch  of  the  office  there  were  but  three 
or  f<iur  officers  besides  myself  on  duty  there,  and  two  or  three  civilian  clerk.s. 
The  work  Increased  very  rapidly  from  that  tlnie  on,  and  the  force  in  the  office 
iiMieastd  very  rapidly  also.  I  had  not  been  there  very  long  when  a  case  known 
Jis  the  "  mutiny  case"  came  to  the  offi<*e.  The  defendants  In  that  case  ha<l  been 
sentenced  to  dl.shonorable  discharge  and  terms  of  Imprisonmnent  ranging  from 
tv,o  Ui  five  years.  I  reviewed  the  record  in  that  case  and  wrote  the  opinion  of 
the  Judge  Adv<x-ate  General's  Office.  We  dtx-lded,  after  full  consultation,  that 
the  i5»en  had  been  improperly  convicted  of  mutiny,  and  that  the  fullest  kind  of 
restorati<m  wldch  the  law  authorlznl  should  be  had  In  that  case.  I  wrote  the 
review  after  tlie  customary  form  and  terminated  with  a  reconunendation  that 
Jiny  imexe<'ute<i  portion  of  the  sentence  be  remitted,  and  that,  upon  their  writ- 
ten ai»plicati<m  to  that  effect,  the  men  be  allowed  to  reenllst.  CJen.  Ansell  was 
(li^satisfie<l  with  this  solution.  He  argued  that  it  did  not  do  full  justice  to  the 
nivn.  and  he  l>egan  to  hunt  arcmnd  to  determine  whether  or  not  some  fuller 
remedy  could  not  l>e  found  under  existing  law.  He  directed  that  I  make  a 
seanh  of  the  statutes  and  the  decisions  to  .see  if  something  could  not  l>e  done 
along  that  line,  and,  among  other  things,  I  examined  section  1199,  Revlse<l 
Statutes,  and  reported  to  him  that  I  thought  a  higher  power  could  be  deductnJ 
from  that  statute,  if  thought  advisable.  I  prepare<l  a  brief  along  that  line  and 
Huhmitted  it  to  him,  and  Gen.  Ansell  used  this  brief  as  a  basis  of  a  more  elab- 
orate brief  which  he  prepared  and  submitted  to  the  Secretary  of  War  on  this 
^mve  subject.  Briefly,  the  contention  of  Gen.  Ansell  was  that  the  word  •*  re- 
^i«Hl,'"  as  found  in  1199.  Revised  Statutes,  conferred  authority  upon  the  Judge 
Advocate  General  to  set  aside,  vacate,  modify,  or  reverse  any  sentence  of  a 
(■ourt-raartial,  no  matter  at  what  stage  of  execution  the  sentence  nnght  be 
when  the  record  came  to  the  Judge  Advocate  General's  Office.  That  brief  was 
submitted  to  the  Secretary  of  War  and  by  him  referred  to  Gen.  Crowder.  I 
niijjht  say  that  l)efore  being  subndtted  to  the  Secretary  of  War  It  was  sub- 
mitted, in  an  office  conference,  to  all  officers  on  duty  in  the  Judge  Advocate 
Oeneral'g  Office,  and  all  of  us,  I  think,  including  myself,  assenteil  to  the  brief. 
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My  own  ascent  was  in  effect  that  the  power  could  be  deduced  from  the  statute, 
if  the  Secretary  thought  It  advisable  to  attempt  It  at  this  time,  but  I  advised 
Gen.  Ansell  against  the  form  of  action  which  he  proposed  to  take  in  that  and 
similar  cases.  He  believe<l  that  the  ix)wer  should  reside  in  the  Jud^e  Advo- 
cate General  to  take  any  corrective  action  that  might  be  found  necessary  in  a 
court-martial  case.  He  waw  not  satisfied  with  the  procedure  which  had  there- 
tofore been  followed  of  making  reconmiendatlons  to  the  Secretary  of  War,  or 
through  him  to  the  President,  and  letting  the  corrective  action  be  taken  in 
obodience  to  an  order  issued  by  the  Secretary  of  War.  or  under  the  direction 
of  the  Secretary.  In  this  mutiny  case,  to  which  I  referred,  he  accepted  my  re- 
view of  the  case,  but  changed  the  concluding  paragraph  of  the  review.  He  in- 
troduced language  of  this  kind,  which,  I  think,  had  never  before  been  used 
In  a  review  prtpure<l  in  the  Judge  Advocate  General's  Office :  "  I  hereby  set 
aside'  the  judgment  of  conviction  and  the  sentence  in  the  case  of  each  of  the»? 
several  defendants,  and  reconmiend  that  the  necessary  orders  be  Issued  restor- 
ing each  of  them  to  duty."  It  was  Gen.  Ansell's  contention  that  this  ultimate 
power  of  saying  whether  the  verdict  of  a  court-martial  should  stand  should 
be  vtsted  In  the  Judge  Advocate  General  rather  than  In  the  Swrretary  of  War 
or  in  the  President.  From  that  particular  view  I  strongly  dissented  at  the 
time  the  brief  was  prepared  and  ad\ised  Gen.  Ansell  against  taking  that  posi- 
tion. I  told  him  that  the  logical  oufctmie  of  such  a  po<?ition  would  be  that  he 
(the  .ludge  Advocate  General  ) would  be  assorting  the  right  to  reverse  or  nwdfy 
or  «et  aside  the  completed  action  of  even  the  President  of  the  United  States 
in  cases  where  he  might  be  the  reviewing  or  confirming  authority.  Gen.  Ansell 
replied  that  he  would  not  hesitate  on  that  account ;  that  he  thought  the  prin- 
ciple was  right,  and  he  was  willing  to  go  to  the  extreme  limit.  This  opinion, 
which  Goh.  Ansell  submitted  to  the  Secretary  of  War  in  support  of  liis  iMisitlon 
was,  by  the  Secretary  of  War,  referred  to  Gen.  Crowder,  and  almost  imnuHli- 
ately  Thereafter  Gen.  Ansell  received  a  note  from  the  St»cretary  of  War  which 
he  (Gen.  Anwell)  showed  me,  in  which  the  Secretary  said  that  Gen.  Crowder 
had  found  it  possible  to  so  divide  his  timt?  that  he  could  give  a  part  of  each  day 
to  the  office  of  the  Judge  Advocate  General,  and  that  he  was  sure  Gen.  Ansell 
would  be  glad  to  welcome  Gen.  Crowder  back  to  his  oilicial  family.  Gen. 
Crowder  thereupon  returned  to  the  Judge  Advocate  Genera Ts  Office  and  re- 
sumed control. 

Q.  Uixm  what  date  was  Gen.  Ansell's  memorandum  of  November  10,  relative 
to  the  construction  of  section  1199,  Revise<l  Statutes,  submitted  to  the  War 
Department? — A.  I  would  say,  from  my  recollection  of  the  matter,  that  it  was 
probably  sul)mltte<l  (m  that  stime  date,  or  not  more  than  one  or  two  days 
thereafter.  I  mean  by  date — November  10.  I  might  say  In  fuller  explanation 
of  that  that  the  memorandum  which  had  been  prepared  in  the  mutiny  case,  and 
which  bears  the  date  of  October  30,  1917,  was  held  In  the  Judge  Advocate 
General's  office  and  submitted  to  the  Secretary  of  War  with  the  nienioranduui 
which  (Jen.  Ansell  prepared  in  support  of  his  views  as  to  the  construction  of 
section  1199,  Uevised  Statutes. 

I  dlscovereil  that  Gen.  Crowder  had  prepared  and  submittetl  to  the  Secretary 
of  War  an  o[)fK)sing  brief  of  his  views  prior  to  his  return  to  the  Judge  Advoc^ate 
General's  office.  AVithin  a  day  or  two  after  his  return  he  gave  me  a  copy  of 
his  brief  and  asked  that  it  be  made  the  subject  of  study  in  the  Disci pllnarj-  Di- 
vision of  his  office.  This  was  done.  He,  about  that  time,  or  shortly  thereafter, 
directed  Col.  Clarke,  who  was  my  principal  assistant,  and  myself  to  make  a 
further  study  for  the  purpose  of  a.scertalning  and  stilting  at  length  the  arg\i- 
ments  which  could  be  deduced  from  a  study  of  the  law  and  the  decided  ca.ses 
In  support  of  his  view  of  the  statute.  Col.  Clarke  and  myself  made  this 
thorough  study  and  investigation  and  we  discovered  what  had  been  overlooke«i 
in  the  first  study  of  this  matter  and  what,  I  think,  Gen.  Ansell  had  also  over- 
looked ;  that  the  very  point  he  was  contending  for  had  been  made  the  subject 
of  a  decision  in  one  of  the  Federal  courts  in  a  district  of  New  York  and  decidetl 
adver.'^ely  to  his  contention.  We  collected  these  authorities  for  Gen.  Crowder 
and  began  the  study  of  what  action  could  be  taken  by  the  War  Department  to 
X)revent  the  infliction  of  hardships  in  any  case  tried  by  military  court  which 
might  result  in  a  change  of  status  before  the  case  was  reviewed  by  the  Judge 
Advocate  General's  office.  It  had  been  Gen.  Ansell's  contention  that  full 
justice  could  not  he  done  the  men  In  the  mutiny  case  because  they  were  dis- 
honorably discharge<l  an<l  the  discharge  had  been  executed  and  the  men  could 
not  be  put  back  until  they  themselves  applied  for  restoration.  We  made  this 
study  for  the  purpose  of  determining  whether  there  was  a  method  of  staying 
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the  execution  of  sentences  which  could  be  made  of  force  and  effect  under 
the  statutes  as  they  then  existed,  and  thus  prevent  the  occurrence  of  any  case 
which  could  not  be  fully  corrected  by  the  processes  of  the  Judge  Advocate 
General's  office  and  the  War  Department,  as  they  had  theretofore  been  exer- 
cised. About  that  time  the  Houston  riot  cases  came  to  a  climax  by  the  exe- 
cution of  13  negroes  at  Fort  Sam  Houston,  Tex.  That  case  had  been  tried 
and  the  sentences  executed  liefore  the  War  Department  knew  what  the  result 
of  the  trial  had  been.  That  came  as  something  of  a  shock  to  the  War  Depart- 
ment and  it  was  anticipated  that  a  great  deal  of  objection  over  the  country 
would  arise  as  to  what  seemed  like  a  summary  execution  of  the  court-martial 
Judgment  without  opportunity  to  appeal  to  the  pardoning  power  for  clemency. 
I  think  that  apprehension  was  not  well  founded,  because  the  objection  which 
we  oxpecte<l  did  not  develop,  but  it  emphasize^l  the  necessity  of  having  some 
power  of  review  in  the  Judge  Advocate  Genera Ts  office  before  a  sentence  of 
that  character  could  be  execute<l,  and  we  prepared  and  askeil  the  War  Depart- 
ment to  issue  a  general  order,  which  was  paragraph  1  of  General  Order  169, 
War  Department,  1918.  This  was  an  order  which  stayeil  the  execution  of  any 
sentence  of  death  until  reviewed  In  the  Judge  Advocate  General's  office.  That 
was  simply  a  first  step  in  the  formulation  of  what  later  was  issued  as  a 
General  Order  No.  7.  1918. 

Col.  CUarke  and  I  cOntlnue<l  our  study  of  that  matter,  and  when  we  finally 
had  our  data  together  and  agreed  ujjon  what  could  be  legally  done,  I  drafted 
what  was  later  General  Order  No.  7,  1918,  and  submitteil  It  to  Gen.  Crowder 
for  approval,  together  with  a  mem<»randuni  which  was  prepared  for  his  sig- 
nature, to  be  submitted  to  the  Secretary  of  War,  in  support  of  this  corrective 
action.  General  Order  No.  7  was  designed  to  stay  the  execution  of  any  sentence 
of  death,  dismissal  of  an  officer,  (»r  dishonorable  discharge  of  an  enlisted  man 
until  such  sentence  could  be  reviewed  as  to  its  legality  in  the  office  of  the 
Judge  Advocate  General.  Gen.  Ansell  objected  to  the  issuance  of  this  order. 
He  objected  to  it  <m  the  ground  that  it  was  not  based  on  correct  legal  theory ; 
thnt  it  was  an  interference  with  the  iwwer  of  reviewing  authorities  conferred 
by  statute,  and  he  filed  a  memorandum  with  Gen.  Crowder  in  which  he  opposed 
the  issuance  of  this  order  and  stute<l  that  in  any  event  it  did  not  go  far  enough 
and  would  not  work  out  the  corrective  action  that  was  necessar>'. 

Gen.  An.sell  still  ctintendetl  that  his  view  of  .«<e<'tion  1199  was  correct.  He 
never  accepted  the  other  theory  and  never  willingly  supported  it.  When  the 
action  of  the  Federal  court  of  New  York  was  called  to  his  attention,  it  was 
found  that  the  exact  point  had  been  there  passed  upon.  That  was  the  case. 
General,  of  Sergt.  Mason,  who  tried  to  shoot  Guiteau,  the  a.ssassion  of  President 
Garfield.  If  I  remember  correctly,  the  Judge  Advocate  General  decided  in  that 
case  that  there  was  sometlUng  irregular  with  the  proceeding  and  had  recom- 
mended that  they  be  set  aside.  The  Secretary  of  War,  or  the  President,  had 
refused  to  follow  his  recommendation,  and  the  contention  in  the  civil  court  was 
that  the  ruling  of  the  Judge  Advocate  General  was  decisive  of  the  matter ;  that 
his  views  must  be  followed,  or,  in  other  words,  that  he  had  the  power  to  set 
aside  and  reverse  this  finding.  The  Feileral  court  practically  laughed  the  con- 
tention out  of  court,  did  not  treat  it  seriously,  and  decided  that  no  such  power 
had  been  conferred  upon  the  Judge  Advocate  General. 

Gen.  Ansell  disposed  of  this  ca.se  by  .saying  that  it  was  only  the  decision 
of  an  inferior  Federal  court  and  not  the  decision  of  the  highest  court  of  last 
resort,  and  he  still  contended  for  his  own  view.  After  General  Oi*der  No.  7 
had  been  made  effective.  Gen.  Ansell  was  In  a  position  intermediate  between 
myself  and  Gen.  Crowder.  I  disposed  of,  over  my  own  si;;fnature,  all  cases 
which  were  reviewed  by  the  office  and  found  correct.  I  sent  up  for  liis  signa- 
ture all  cases  in  which  we  found  corrective  action  necessary,  or  in  which  we 
found  some  error  of  law  which  had  to  be  passed  upon  by  the  opinion  of  the 
head  of  the  office.  All  of  these  cases  whicli  went  forward  for  action  pas.se<l 
through  (tCU.  Ansell's  hands.  Gen.  Ansell  has  stated  in  his  testimony  l)efore 
the  Senate  Military  Committee  that  he  was  relieved  of  all  responsibility  for 
the  administration  of  military  Ju.stice  from  some  time  in  November,  1917,  until 
about  the  middle  of  July,  1918.  I  quote  these  wortls  fnnn  his  testimony: 
"  From  some  time  in  November  until  the  time  I  left  for  France,  about  the 
middle  of  April,  I  had  nothing  to  do  with  the  administration  of  ndlitary  Justice. 
I  mean  that  the  proceedings  did  not  come  over  my  desk."  That  statement  Is 
not  correct.  During  all  the  time  that  he  was  In  the  office  as  Acting  Judge 
Advocate  General,  every 
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Q.  When  you  use  the  words  "Acting  Judge  Advocate  General,"  do  you  ua» 
it  advisetUy  or  do  you  mean  as  senior  assistant  in  tlie  office  of  tlie  Judge  Advo- 
cate (General V — A.  As  a  matter  of  fact,  (Jen.  Ansell  was  the  senior  assistant  In 
the  office  of  tlie  Judge  Advocate  General,  hut  in  this  capacity  he  signed  ix)?*- 
sibly  50  to  75  i)er  cent  of  all  papers  that  were  signed  in  the  office,  and  he 
signed  himself  as  Acting  Judge  Advocate  General,  even  though  Gen.  Cnnv<ler 
was  present  and  at  the  head  of  the  office.  Therefore,  when  I  referred  to  <»eii, 
Ansell  as  Acting  Judge  Advocate  General.  I  mean  that  he  assumed  to  act  as 
the  Judge  Advo<*ate  (General  in  the  final  di8ix>Miti(m  of  papers  and  signed  iiim- 
self  as  the  Acting  Judge  Advocate  (xeneral. 

Q.  Was  the  status  of  Gen.  Ansell,  by  virtue  of  being  the  senior  assistant 
from  the  period,  Novenjber,  1917.  until  the  middle  of  April,  1918,  iu  any  way 
different  from  his  status  prior  to  November,  1917? — A-  His  status  wa«  in  no 
wise  different,  except  that  after  (ien.  (.^rowder  returned  to  the  office  of  the  Judge 
Advocate  (Jeneral  in  November,  1917,  Gen.  Ansell  had  ceased  to  be  the  liighest 
ranking  officer  in  the  office  and  had  become  the  senior  assistant.  In  jill  other 
respects  his  (Misititm  was  the  same. 

♦  ♦  ♦  So  that,  as  I  say.  from  the  middle  of  November  until  the  middle  of 
April,  all  cases  which  I  pas.sed  up  for  the  action  of  higher  authority  passed 
through  (Jen.  Ansell's  hands,  and  he  finally  disiH>sed  of  and  signed  many  more 
cases  than  he  passed  (m  for  the  action  of  Gen.  Oowder.  If  the  general  courts- 
martial  reviews  for  the  months  between  November  and  the  middle  of  April 
were  examined  they  would  show  that  Gen.  Ansell's  signature  will  be  found 
appended  to  a  very  great  many. 

My  position  in  the  office  during  this  period  was  a  very  difficult  one,  for  the 
reason  that  all  of  these  cases  had  to  pass  through  Gen.  An.sell.  Whenever  a 
case  involving  the  application  of  General  Order  No.  7  would  be  sent  to  his  desk. 
Gen.  Ansell  would  send  for  me  and  would  contend  that  the  action  recimiineiided 
was  improi)er  or  ineffective  or  wrong  in  theory,  or  something  of  that  kind,  and 
would  again  go  over  on  every  possible  occasion  the  old  argument  thait  his 
action  under  1199  was  the  only  correct  one  after  all,  and  that  the  office  was 
simply  compix)mising  with  principle  by  trying  to  make  any  other  solution  work. 

C^.  Were  any  memoranda  prepared  by  Gen.  Ansell.  or  is  there  anything  on 
record  which  would  show  that  he  liad  persistently  adhered  to  his  views  and 
resisted  the  application  of  views  contrary  to  same? — A.  I  am  n<»t  sure  whether 
anything  was  ma<lo  of  re<'ord  in  that  connecticm  or  not.  After  (ieneral  Ortier 
No.  7  went  into  effect  there  never  arose  any  case  in  the  Judge  Advocate  Generars 
office,  so  far  as  I  know,  In  which  it  Could  be  fairly  claime<1  that  the  department 
was  without  i)ower  to  <lo  full  and  exact  justice  to  the  defendant.  The  criticism 
which  has  been  lately  made  public  that  a  great  many  severe  sentences  were  im- 
|)osed  by  general  court-martial  is  not,  in  my  judgment,  in  any  way  related 
to  the  administration  of  justice  under  the  iaw  as  it  existed,  and  under  the  law 
wliich  (Jen.  Ansell  found  so  much  fault  with.  That  whole  difficulty  could  have 
been  corrected  by  a  simi)le  suggestion  from  the  War  Department  as  to  limits 
of  punishment  which  should  be  applicable  in  time  of  war.  I  discoverwl  early 
in  my  administration  of  the  disciplinary  division  that  many  senten<*es  were  ex- 
cessive: that  punishments  were  widely  varying;  tliat  In  two  cases  of  perhaps 
the  same  nature  one  would  be  punished  mildly  and  the  other  severely,  and  I 
ask(Ml  (Jen.  Ansell  in  the  fall  of  1917,  many  times,  as  to  whether  our  oflici» 
shoidd  attempt  to  take  corrective  action  for  the  purpose  of  equalizing  punish- 
ment and  making  such  adjustments,  as  we  could  make  at  the  time  these  sen- 
tences were  imiwsetl.  The  answer  to  that  was  always  that  It  woifld  perhafis 
be- Inadvisable  to  attempt  to  make  all  of  those  corrections  at  that  time;  that 
many  of  these  men  who  were  sentenced  to  long  tenns  of  confinement  wouhl 
go  to  the  disciplinary  barracks  for  a  time,  and  shortly  thereafter  return  to 
(luty,  and  long  sentences  would  automatically  take  care  of  themselves;  that 
when  the  war  was  over  would  be  a  more  opportune  time  to  make  these  gen- 
eral c(»rre<'lions, 

I  perhaps  ought  to  say,  in  justice  to  (wen.  Ansell  on  this  point,  that  he  was 
not  entirely  clear  in  this  matter.  Although  he  never  gave  any  positive  direc- 
tions as  to  what  should  be  done,  there  were  times  when  he  very  much  donhted 
the  wis<loni  of  api>rovlng  a  sentence  without  attempting  to  reihice  it  to  a 
punishment  more  suited  to  that  particular  case. 

I  also  consul te<l  (xcn.  Oowder  about  this  matter,  and  Gen.  Orowder  was  of 
the  opinion  that  it  wouhl  be  unwise,  with  all  the  work  we  had  to  get  through 
with,  to  attempt  to  make  adjustment  at  the  time  the  sentences  were  iia.^sed 
upon ;  that  if  the  sentences  were  legal  and  valid  it  was  well,  unless  the  sen- 


BSTABLISHMEXT  OF  MILITARY  JUSTICE.  811 

tPiMt*  was  extremely  excessive,  to  let  It  alone.  In  many  case^  we  re<'ommen(le<l 
snUstantiai  re<lurtion,  and  ho  far  a8  I  know,  these  were  carried  intn  effect  by 
the  Wnr  nepartuient  ii|)on  the  reo<»inniendatlon  of  the  Judge  Adovcate  General. 

Q.  You  stated  a  moment  a;fo  that  after  the  l^«i«uance  of  General  Order  No.  7 
rhe  .TudRe  Advoicate  General's  Office  found  no  case  which,  under  the  law»  they 
were  not  able  to  ctirrect  any  injustice  which  was  done.  Were  there  any  cases  in 
which  the  recommemlatlons  of  the  Judge  Advocate  General  to  undo  in  Jus- 
rice  or  to  do  justice  which  were  n<it  carried  out  by  the  War  I>epartment? 
—A.  I  do  not  at  this  time  rememl»er  a  single  case  in  which  rectinnnendation 
w«s  made  by  the  Judge  Advocate  General  for  a  remission  or  mitigation  of  a 
sentence  of  an  enlisted  man  that  was  not  carried  Into  effect.  There  were  sev- 
t»ral  rec<miniendations  nmde  by  Gen.  Ansell,  while  Acting  Judge  AdvcK*ate  Gen- 
eral, that  were  not  appn>ved  by  the  Wnr  Department,  but  I  think  the  failure 
tn  approve  was  nither  bwause  his  recommendations  would  work  injustice  than 
otherwise. 

I  refer  to  a  number  of  cases  in  which  officers  were  tried  for  offenses  involving 
tlie  use  of  intoxic*ating  liquor.  Gen.  Ansell  adopted  the  policy  early  in  his  ad- 
ministration of  the  offirv  that  whenever  an  oflficvr  was  tried  for  any  offensi^ 
involving  the  use  of  intoxicating  liquor,  no  matter  what  the  action  of  the  c*mrt 
wns,  no  matter  what  the  sentence  of  the  court  was,  if  it  appeared  from  the 
mdence  that  he  had  used  It,  or  that  he  pnibably  u.sed  it,  Gen.  Ansell. insisted 
h\)»}n  submitting  a  recommendation  that  that  officer  be  summarily  discharged. 
Many  recoiumendatlons  of  that  kind  were  disapproved  by  the  War  Depart- 
ment, but  are  the  only  ones  disapproved  during  my  incumbency  of  that  position. 
Y«>s;  there  was  one  other — a  case  involving  the  trial  of  cadets  at  West  Point, 
iTcommeudations,  which  were  prepared  at  the  directicm  of  Gen.  Ansell,  were 
not  approved,  but  they  were  in  the  nature  of  increased  punishment  rather  than 
a  recommendation  for  clemency.  I  know  of  no  recommendation  for  clemencj' 
that  was  disapproved. 

Certain  cases  of  considerable  importance  that  have  recently  been  discussed 
in  the  public  press  occurred  during  my  administration  of  the  Disciplinary  Di- 
vision of  the  Office  of  the  Judge  Advocate  General.  These  were  known  as  the 
four  death  cases  which  came  from  France.  Two  of  them  involved  a  sentence 
of  death  for  sleeplTig  on  post,  and  two  a  sentence  of  death  for  disobedience  of 
onlers.  This  case  has  been  clteii  to  show  the  attitude  of  the  Judge  Advocate 
Oi-nerars  Department  toward  the  doing  of  justice,  and  inasmuch  as  this  case 
was  reviewed  while  I  was  in  the  office,  I  think  it  proper  to  mention  the  facts 
in  that  conne<-tlon.  Gen.  Ansell,  in  his  letter  to  Congressman  Burnett,  made  It 
appear  that  It  was  necessiiry  for  him  to  go  over  the  head  of  Gen.  Crowder  and 
the  Secretary  of  War  and  make  a  sort  of  special  appeal  to  the  President 
thnmgh  a  member  of  the  judiciary  comndttee  of  the  House  In  order  to  prevent 
the  exe<*ution  of  these  sentences.  Those  cases  arose  under  General  Order  No.  7, 
and  the  execution  of  the  sentences  was  naturally  stayed  until  the  record  could 
jh»  ivvlewef]  in  the  office  of  the  Judge  Advocate  General.  More  than  this,  the 
t-iises  were  of  that  character  which  re(iuire<l  the  action  of  the  President  as 
(fjnfirmlng  authority  before  they  could  be  executed. 

Wlien  these  cases  first  came  to  the  office*  I  assigned  them  to  Maj.  Rand  for 
review.  Maj.  Rand  is  an  exceptionally  gcmd  lawyer,  and  reviewed  these  ca.ses. 
wi^ite  a  brief  review  in  each  case,  and  finally  re<'ommended  that  the  sentences 
Ik*  carriefl  Into  execution.  These  four  cases,  as  prepared  by  Idra,  were  sent  by 
nie  to  Gen.  Anf«ell.  A  letter  had  been  written  by  Gen.  Persldng  recommending 
the  execution  of  the  sentence  of  death  in  these  cases.  Maj.  Rand  embodied 
tills  letter  In  the  review  of  (me  of  the  cases,  and  merely  referred  to  it  in  the 
review  of  the  other  three.  Shortly  after  these  cases  were  submitted  to  Gen. 
Ansell  I  was  calle<l  to  his  <iffice,  I  think  by  Col.  Mayes,  who  was  then  acting 
as  (;en.  AnselFs  a.^slstant,  and  who  read  over  all  papers  before  they  were 
finallv  signed  bv  Gen.  Ansell  or  passeil  on  by  him  for  Gen.  Crowder's  signature. 
Col.  ilaves  statetl  they  had  decided  that  it  would  be  better  that  Gen.  Pershlng*s 
letter  should  be  embodied  In  the  review  of  each  of  the  four  cases,  instead  of 
uierelv  being  referred  to  in  three  of  them.  The  reviews  were  .<?ent  back  for 
that  particular  change.  No  other  suggestion  was  made,  either  as  to  the  rec- 
ommendation or  as  to  any  other  feature  of  the  review.  After  this  correction 
had  been  made  I  again  submitted  tlie  cases  to  Gen.  Ansell,  and  they  pa.ssed 
through  him  to  Gen.  Crowder  for  his  .signature.  The  rule  of  the  office  was  that 
any  paper  which  passed  Gen.  Ansell  and  got  to  Gen.  Crowder's  desk  for  his 
Hignature  had  met  with  Gen.  Ansell's  approval.  \m]es<  the  opiK»sing  view  was 
indicjited  in  a  memorandum  or  verbally  communicated. 
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Q.  Were  such  paiiers  initialed  by  hliii?— A.  I  think,  if  I  remember  correi-tly, 
that  Gen.  Aneell  did  not  malce  a  practice  of  putting?  his  initials  on  the  |iai»ers 
but  would  append  a  slip  of  paper  and  put  his  O.  K.  on  that. 

After  these  cases  had  been  passed  on  to  Gen.  Crowder,  he  (Gen,  Crowder^ 
broup:ht  them  to  the  discii)linary  division  with  the  statement  that  he  ct>ul»l 
not  sign  such  reviews;  that  they  were  entirely  too  brief  and  tliat  it  would  l>e 
an  injustice  to  ask  the  President  to  send  four  men  to  death  without  statin? 
fully  all  the  facts  and  circumstances  surrounding;  the  trial,  so  he  would  have  a 
complete  picture  of  what  he  was  doing.  Gen.  Crowder  assigned  Col.  Clarke  to  a 
si)ecial  study  of  these  cnses  and  Col.  Clarke  reviewed  them  in  cimnectlon  with 
all  other  trials  coming  from  that  same  division  at  about  the  same  time.  He 
rewrote  the  reviews  and  again  submitted  them  to  Gen.  Crowder,  this  time,  I 
think,  direct.  Gen.  Crowder  was  still  dissatisfied  and  required  further  elal>ora- 
tion,  and  finally  C!ol.  Clarke  prei>ared  them  in  a  manner  satisfactory  to  Gen, 
Crowder  and  submitted  tliem,  with  the  concluding  paragraph  of  the  review 
omitted,  the  idea  being  that  would  be  Insertetl  by  Gen.  Crowder  In  his  own 
wonls.  These  cases  finally  reached  this  stage  along  in  the  early  days  of 
April,  1918.  One  morning  about  that  time  I  was  called  Into  Gen.  Ansell's 
office  and  Gen.  Ansell  asked  me,  **  What's  the  matter  with  Gen.  Crowder?" — 1 
think  he  said,  **  What  the  hell,  etc. — ^about  these  cases."  He  said,  "  He  just 
directed  me  to  write  a  review  in  those  cases."  I  said,  **  Gen.  Crowder  is  very 
iinxious  about  those  cases.  He  does  not  want  to  sign  a  recommendation  that 
the  sentences  be  executed  until  he  knows  that  that  Is  justified,"  and  I  re- 
nuirked  further  that  Col.  Clarke,  who  had  l)een  studing  these  cases,  thouiiht 
that  these  sentences  should  not  be  executed,  and  Gen.  Ansell  then  remarke<l. 
•■  Well,  I  don't  agrt^  with  Clarke.    I  think  they  ought  to  be." 

The  review  which  he  prepared,  however,  In  the  manner  I  have  indicated, 
simply  embodietl  the  statement  of  the  case  which  had  been  made  by  Col.  Clarke 
and  ended  with  his  own  statement  that  he  thought  the  sentence  ought  not  to 
be  executed. 

Gen.  Crowder  then  took  all  papers  prepare<l  for  him  an<l  he  prepare*!,  In  lii-i 
own  language,  a  memorandum  for  the  Secretary  of  War  setting  forth  all  the 
facts  and  circumstances  connectetl  with  the  trial  of  these  cases.  Gen.  Crowder 
had  actually  recommended  that  the  sentences  be  carried  into  execution,  fiudin;: 
that  the  trials  were  legal;  that  there  was  evidence  to  support  the  findings,  etc.. 
but  his  accompanying  memorandum,  in  which  he  .«5et  out  all  the  rea*<ons  why 
the  sentences  ought  not  to  be  executed,  was  treated  by  the  Chief  of  Staff  as  a 
recommendation  for  ch^mency  and  he  filed  a  memorandum,  I  think,  statins: 
that  he  <lid  not  agree  with  the  views  of  the  Judge  Advocate  General. 

The  Secretary  of  War  adopted  the  views  of  (ien.  Crowder  and  wrote  a  Ion?: 
letter  to  the  President,  explaining  the  case  and  recommending  the  sentences  Ik» 
commuted.  The  President  wrote  to  the  Secretary  of  War  a  letter,  in  wliich  he 
thanked  him  for  the  clear  presentation  of  these  cases  and  stated  that  he 
entirely  agreed  with  his  view  of  the  action  to  be  taken,  and  that  he  was  glad 
to  sign  the  order  prepared  for  his  signature.  Both  the  letter  of  the  Secretary 
of  War  and  the  letter  bearing  the  signature  of  the  President  are  on  file  with 
those  cjises  in  the  office  of  the  Judge  Advocate  General. 

Referring  again  to  General  Order  No.  7  and  Gen.  Ansell's  criticism  of  it,  1 
noticed  that  in  his  letter  to  Congressman  Burnett  he  uschI  the  following  langimire: 
"The  Judge  Advocate  General  recommended  and  the  department  finally  adoptetl 
an  administrative  method  known  as  General  Order  No.  7,  which  sus|)endecl 
certain  .sentences  until  the  procee<llngs  could  be  examined  In  this*  office  and  thf 
connnanding  general  advised  with.  This  was  an  a<hulnlstrative  palliative  which 
was  described  by  the  Judge  Advocate  General  as  necessary  to  *■  head  off  a 
threatene<l  congressional  investigation,'  to  *  silence  criticism,*  *  to  prevent  talk 
about  the  establishment  of  courts  of  appeal,'  and  to  make  It  *  apparent  that 
an  accuse<l  did  get  some  kind  of  revision  of  his  proceedings  other  than  the 
revision  at  field  headquarters.' " 

He  here  speaks  of  the  recommendation  of  the  Judge  Adv(x»ate  General  as 
an  administrative  method  and  as  an  administrative  palliative  which  was  dt*- 
scribed  by  the  Judge  Advocate  General  as  neces.sary  to  head  off  "  threatened 
congres.sional  investigation,"  to  "  silence  criticism,"  to  "  prevent  talk  about 
the  establishment  of  courts  of  appeal,"  an«l  to  "  make  It  apparent  that  an  accused 
did  get  some  kind  of  revision  of  his  proceedings  other  than  the  revision  at  field 
headquarters."  The  use  by  Gen.  Ansell  of  these  quotation  marks  would  seem 
to  indicate  that  these  matters  so  included  were  used  as  an  argument  for  the 
establishment  of  General  Order  No.  7.    Inasmuch  as  I  prepared  both  the  onler 
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and  the  argament  In  support  of  it,  I  am  confident  that  no  such  Inn^age  was 
used  in  anything  that  had  to  do  with  obtaining  the  approval  of  the  Secretary 
of  War  in  tlie  e»tttbUshnient  of  that  order. 

Q.  What  was  Oeu.  Crowder's  actual  attitude  with  respect  to  General  Order 
No.  7? — A.  So  far  as  I  know,  Gen.  Crowder's  attitude  was  this:  He  believed  that 
it  would  eflffctively  meet  any  criticism  which  had  been  raiscnl  by  Gen.  Ansell 
as  to  a  lack  of  corrective  iiower  In  the  office  of  the  Judge  Advocate  General  when 
cases  were  reviewed  In  which  we  discovered  that  errors  of  law  had  been  made 
in  the  trial  and  disposition  of  the  case.  I  do  not  know,  of  course,  what  the 
innermost  attitude  of  Gen.  Crowder  toward  this  order  was,  but  that  was 
the  ]>uTpose  of  its  adoption,  ami  it  was  designed  as  a  ci>mplete  answer  to  the 
contention  that  the  War  Department  was  incapable  to  do  Justice  to  the  men 
trie<I  by  court-martial.  I  note  also,  in  referring  to  this  same  order,  that  Gen. 
AnseU  claims  that  full  action  under  this  order  was  not  taken  until  September, 
191S,  after  his  return  from  France.  He  states  that  prior  to  that  time  the  office 
view  had  been  that  the  Judge  Advocate  Genera Ps  office  was  limited  In  pa&<<ing 
upon  any  case  that  came  to  the*  office  under  that  order  to  technical  questions 
of  law.  and  that  they  were  forbhUlen  by  the  terms  of  the  order  to  advise  ccm- 
vening  authorities  as  to  punishments  that  had  been  given  in  particular  cases. 
He  ^states  that  notwithstanding  the  order  and  notwithstanding  the  view  that  had 
been  taken  by  the  Judge  Advocate  General's  office  he  reversed  that  view  and 
instructed  Ixmrds  of  review  to  express  'their  opinion  in  addres.sJng  military 
etjmmanders  to  the  effect  that  justice  would  require  clemency  on  their  part  in 
lossing  uinm  certiiin  sentences,  and  if  it  was  a  case  in  which  the  commnncling 
j,'eneral  could  not  take  action  that  we  would  forward  the  proceedings  direct  to 
the  President,  which  means  the  Secretary  of  War. 

r;en.  Ansell  is  mistaken  in  his  statement  that  this  is  the  first  time  that  this 
<x»rrectlve  action  was  applied  under  General  Order  No.  7.  CSeneral  Order 
No.  7  was  administered  during  the  time  that  I  wna  in  the  Judge  Advocate 
Oenerars  Office  and  in  the  Disciplinary  Division.  We  conceived  it  a  function 
of  the  Judge  Adv<Krate  Cieneral's  Office  to  constantly  advise  reviewing  author- 
ities as  to  the  action  which  it  would  be  proi^er  to  take  In  fmrticular  cases  by 
them.  We  suggested  that  they  reverse  or  set  aside  the  action  of  the  c<mrt 
wherever  errors  of  law  had  been  exhibited  inasmuch  as  they  had  reserved 
jarisdiction  to  do  so,  and  we  also  sucgested  certain  mitigation  of  punishment 
in  particular  cases  when  we  thought  the  case  deserved  it. 

It  was  exactly  this  procedure  that  (Sen.  Ansell  so  strenuously  objected  to  as 
it  was  applied  in  the  early  part  of  1918,  under  (Jeneral  Order  No.  7.  He  stated, 
for  instanc^e,  that  a  commanding  general  could  not,  under  the  law,  reverse 
jurisdiction  to  take  any  further  action  In  a  court-martial  ca.««e  which  had  once 
pa.s.sefl  his  hands;  that  when  he  had  acted  on  It  such  action  was  final,  and  If 
any  corre<-tlve  action  was  later  taken  it  had  to  be  taken  by  the  Secretary  of  War, 
or,  as  he  contended,  it  should  be  properly  taken  by  the  Judge  Advocate  General, 
under  the  power  which  he  claimeil  could  be  deduced  from  1199,  Revised 
Statutes. 

Huring  the  time  that  I  was  In  the  Disciplinary  Division,  notwithstanding 
these  views  hekl  by  Gen.  Ansell.  havinir  Gen.  (^rowder's  support  for  the  carry- 
ins:  out  of  this  policy,  this  action  continued  to  be  taken. 

On  the  18th  of  April,  1918,  I  left  the  office  of  the  Judge  Advocate  General 
to  make  a  trip  of  inspection  of  the  military  camps  in  this  country,  for  the 
purpose  of  ascertaining  how  General  Order  No.  7  was  being  carried  out  and 
how  military  justice  was  adndnistered  in  those  camps  under  this  order,  l^pon 
my  return  to  the  office  of  the  Judge  Advocate  General,  about  the  ndddle  of 
May,  I  found  that  Gen.  Ansell  had,  in  the  meantime,  departed  for  his  trip  to 
France,  and  Col.  Mayes  had  become  the  senior  assistant  to  Gen.  Crowder  and 
was  signing  papers  as  Acting  Judge  Advocate  General,  ('ol.  Mayes,  in  the 
meantime,  placed  Col.  Ree<l  In  charge  of  the  Disciplinary  DivlHlon,  and  on 
my  return  I  was  assigned  to  other  work,  and  two  or  three  months  thereafter 
as.signe<l  to  the  General  Staff.  Col.  Mayes  supported  Gen.  Ansell  in  his 
objection  to  the  corrective  action  which  the  department  was  taking  under 
Oeneral  Order  No.  7,  and  when  he  became  senior  assistant  be  reversed  these 
corrective  processes  which  we  had  established,  and  It  was  Col.  Mayes's  view 
of  this  order  which  Gen.  Ansell  stated  that  he  reversed  in  Sei)t ember.  His 
action,  therefore,  was  simply  a  going  back  to  the  policy  which  was  established 
in  the  Judge  Advocate  General's  Office  when  General  Order  No.  7  was  first 
published,  and  which  he  at  first  strenuously  opposed. 
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Q.  Could  you  from  memory,  or  having  access  to  the  flies,  readily  sele<»t  a 
few  cases  that  would  verify  4:his  condition  stated  by  you? — A.  I  don't  knovr 
that  I  coul<l  do  it  from  memory.  By  ^oin?  through  the  court-martial  records 
for  any  jfiven  month  or  period  certain  cjises  omld  be  selec*ted  which  would 
tfhow  this  action. 

Q.  From  the  statements  of  Gen.  Atisell  it  w<mld  appear  that  <Iiirins  tlit* 
period  that  he  was  senior  assistant  in  the  Office  of  the  Jud^e  Advocate  (Gen- 
eral, but  more  esi)ecially  during  the  period  fn»m  November,  1917.  until  April. 
1918.  that  efforts  made  by  him  to  better  conditions  of  the  enlist e<l  man  aw! 
to  throw  greater  protection  about  him.  were  ^pposecl,  and  he  had  been  unable 
to  bring  about  results  which  he  desire<l  to  bring  about.  Are  you  familiar  with 
that  statement? — A.  I  might  say  in  answer  to  that  question  that  there  w»s 
no  opposition  to  any  effort  which  Gen.  Ansell  or  anylKKly  made  f«>r  th«* 
purpose  of  throwing  the  greatest  protection  around  any  man  triefi  by  court- 
martial.  The  whole  question  was  as  to  how  the  greatest  protection  could  \w 
secureil  under  the  law.  Gen.  AnselFs  Insistence  upon  his  view  was  not  ilwt 
justice  was  not  done  in  particular  cases,  but  that  It  was  not  done  In  the  wa\ 
he  thought  it  ought  to  be  done. 

Q.  So  far  as  you  recall  was  any  recommendation  or  suggestion  which  wns 
made  by  Gen.  Ansell  along  the  lines  of  corrective  measures  turnetl  down  or 
faile<l  to  receive  consideration  except  In  so  far  as  pertained  to  the  Interpre- 
tation of  section  1199,  Revise<i  Stnfutes? — A.  No.  .«lr.  I  may  say  that  in 
that  connection  that  following  the  mutiny  case  to  which  reference  has.  lieeii 
made  that  Gen.  Ansell  took  the  same  action  in  a  great  many  other  cn.se8  imme- 
diately following;  that  is,  he  piirimrted  to  set  aside  the  sentence  of  the  court- 
martial. 

Q.  Was  that  action  talcen  by  him  after  the  question  of  the  interpretatian 
of  1199  had  been  announced  by  the  Secretary  of  War? — A.  No.  sir:  I  think 
that  action  was  taken  in  the  interim,  when  the  decision  of  the  Sec'retary  was 
l)ending.  Some  cases,  I  think,  you  will  find  slipped  through  and  orders  issutnl 
by  The  Adjutant  General  carrying  this  action  of  Gen.  AnselPs  Into  eff«vt. 
Others,  depending  upon  the  way  they  were  rtnited  after  they  left  our  offi<f. 
were  1  eld  up  and  when  Gen.  Crowder  returneti  to  the  Judge  Advocate  Genenil's 
Office  he  found  that  several  of  those  cases  had  not  been  acte<!  tipon.  ami  the 
reconnnendatlons  of  Gen.  Ansell  that  it  be  done  in  a  particular  way,  were  <ils- 
approved  and  the  clemency  which  he  recounnendeil  was  brought  about  in  the 
olcl  method,  or  by  doing  it  according  to  the  established  custom  of  the  Judjn* 
Advocate  General's  Office,  making  the  Secretary  of  War,  rather  than  the  Judtre 
Advo'rate  General  the  authority  as  to  what  should  be  done. 

Q.  Do  you  recall  whether  or  not  the  case  of  the  El  Paso  mutineers  was  the 
first  uiwn  which  this  action  was  accorded? — ^A.  That  was  the  first.  I  am 
positive  about  that ;  it  was  made  a  test  case. 

Q.  I  have  h^re  an  office  circular  date<l  April  10.  1918.  giving  the  organization 
of  the  Office  ol  the  Judge  Advocate  General.  Do  you  recognize  that  circular?— 
A.  Yes,  sir. 

Q.  Can  you  tell  me  whether  or  not  that  circular  confinned  an  orgsinlzation 
which,  at  the  time  existed  and  which  for  -a  considerable  pericnl  In  effect  h«d 
existed,  or  whether  it  shows  a  new  organization  to  go  into  effect  at  this  time? 
When  I  speak  of  the  organization  I  do  not  refer  to  the  individual  who  may 
fill  a  particular  place  but  to  the  organization  of  the  office.  I  am  speaking  with 
resiH*ct  to  the  Division  of  Military  Justice. — A.  This  does  not  establish  any- 
thing new  in  the  Office  of  the  Jmlge  A<lvo<*ate  General.  It  is  simply  a  state- 
ment of  what  had  been  in  effect  in  the  Judge  Advocate  General's  Officv  for  a 
h>ng  time.  As  nearly  as  I  re<*all  this  was  sent  out  very  largely  for  the  lK»nefit 
of  the  new  officers  coming  in  s<»  they  would  know  what  the  office  organization 
was  and  how  to  handle  their  work,  but  no  new  principle  or  new  ruling  is  i*«j- 
tablished  l)y  this  order.  It  is  practl<?ally  what  it  was  during  the  whole  tiaie 
I  was  in  the  Disciplinary  Division.  As  I  sahl  befoi"e,  every  court-martial  ca<e 
that  left  my  desk  for  higher  action  went  to  Gen.  Ansell. 

ij.  Heferrinj:  to  this  subject  (k»n.  Ansell  states,  "He  (Gen.  (^rowder)  estai»- 
llshed  for  tht*  officer  in  cliarjxi*  of  that  division  Ofilltary  JusticiO  a  dlnn't  nda- 
tion  and  channel  ni'  intercourse,  whereby  tlie  work  of  the  Division  of  Military 
Justice  was  not  sul)jcct  to  niy  supervisioti  or  to  Col.  Mayes,  my  iinuhxliatH 
assistant.  Both  i'ol.  Mayes  and  I  believe<l  that  tliis  metluxl  of  military  jusficv 
was  bad,  and  up(»n  April  1.".  just  lM'f(»re  sailing  for  France,  having  b(H*n  iovitni 
by  tlie  Judge  Advocate  (Jeneral  to  express  myself  ui>on  tlie  management  of  ilu^ 
office,  I   frankly  told  him  so.**     Have  you   any   information   or   knowle<lge  on 
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that  subject  more  than  ivliat  yon  Imvc  st»iteil? — A.  The  only  exi-eption  tliat 
coulrt  possibly  exist  to  the  statements  I  have  maide  is  this  that  (luring;  the 
period  when  we  were  working  in  the  office  over  ttie  establishment  of  (General 
Order  No.  7,  and  formulating  the  rules  for  carrying  it  into  effect  I  freiiuently 
ronsulted  directly  with  Gen.  Crowder  and  frequently  placed  the  result  of  Inves- 
tigations I  had  made  tm  Gen.  Crowder's  desk.  These  did  not  go  through  (ien. 
Anseirs  hands  for  the  reason  that  he  was  entirely  out  of  sympathy  with  what 
we  were  trying  to  do,  and  fJen.  Crowder  had  directed  us  to  make  the  investi- 
gation, and  we  felt  this  had  !iothlng  tt»  do  with  Gen.  Ansell's  iiositlon  In  the 
office,  and  we  did  not  consult  (Jen.  Ansell  about  anything  we  did  in  connection 
with  that  order.  In  getting  it  established  or  the  rules  for  getting  it  into  effect. 
Bat  as  to  actual  action  t>n  cases,  no  case  went  to  Gen.  Oowder  that  did  not 
first  pass  through  Gen.  Ansell.  There  were  certain  cases  in  which  I  assumed 
the  right  to  act;  for  instance,  when  I  found  that  a  court-martial  re<'ord  was 
Incomplete:  that  the  record  did  not  show  that  the  Judge  Advocate  had  l)een 
sworn,  etc..  I  exercised  the  authority  of  sending  it  to  the  reviewing  authority 
for  correction,  but  all  matters  where  correc*tive  miction  was  taken,  or  where 
clemency  was  recommended,  or  where  anything  of  that  larger  nature  was  In- 
volved, those  matters  pas.sed  through  Gen.  Ansell  to  Gen.  C'n>wder,  according 
to  office  memorandum. 

Q.  From  the  documents  I  find  this  statement  made  by  Gen.  Ansell :  "  I  have 
at  all  tinies  Insisted  upon  the  location  of  revisory  i>ower  In  this  depfhrtdnent 
and  I  have  said,  and  said  in  the  beginning,  that  while  I  preferred  that  that 
power  be  located  In  the  highest  law  officer  of  the  Army,  I  was  content  to 
have  it  located  In  the  department  somewhere.  This  was  not  done.  From  the 
time  of  Gen.  Crowder's  rc-turn  to  the  office  In  November,  1917,  I  urged  In  several 
memoranda  the  necessity  of  closer  supervision  of  c(mrt-martlal  procedure." 
Cjin  you  enlighten  me  on  this  subject? — A.  I  can  not  say  what  he  said  In 
memoranda  after  November,  because  he  may  have  written  and  submitted  a 
great  many  which  I  did  not  see,  but  I  do  know  that  his  contention  for  a  loca- 
tion of  the  revisory  power  was  the  t)ld  contention  that  it  ought  to  be  located 
in  the  Judge  Adv(K*ate  General.  The  statement  that  he  was  content  to  have 
it  located  somewhere  In  the  department,  or  anywhere  in  the  department  does 
not  actx»rd  with  my  recollection  of  what  actually  happened.  About  the  time 
tliat  (general  Order  No.  7  was  being  prepared  Col.  (Marke  and  I  prepared  for 
(Jen.  Crowder  a  suggested  revision  of  .section  1199,  Revised  Statutes.  Under 
this  revision  it  was  proposed  to  give  the  President,  as  the  Connnander  in  (*hief 
of  the  Army,  full  iH)wer  to  vacate,  set  asi<le,  modify,  rever.*<e,  etc..  any  Judg- 
ment of  a  military  court,  and  to  apply  whatever  corrective  action  he  thought 
was  necessary.  The  eflre<'t  of  this  amendment,  if  it  had  bt*en  adopted  by  (\)n- 
gress.  would  be  to  carry  Into  legal  effect  the  recommendations  which  (ien. 
Ansell  made,  and  the  only  differences  would  be  tliat  the  supreme  i)ower  would 
be  Undated  in  the  President   rather  than  in  the  Judge  .Vdvocate  (Jeneral. 

I  rei*olle<-t  <listin<tly  that  (ien.  Ansell  criticized  this  proposal  and  objected  to 
it,  and  did  not  supiK>rt  it. 

Q.  Have  y<»u  any  knowleilge  relative  to  Issuance  of  General  Order  84,  amend- 
ing rjeneral  Order  7? — ^A.  I  was  asked  at  one  time  after  I  left  the  Disciplinary 
Division  to  prepare  a  proi)osed  amendment  of  («eneral  Order  7,  designed  to  give 
the  Acting  Judge  Advocate  (ieneral  in  France  a  wider  authority  in  the  review 
of  wurts-martial  cases  and  I  did  prepare  such  a  proiH)sed  amendment  and 
J«ul>mitted  It  to  Cx>l.  Morrow,  who  was  then  the  execrutive  officer,  but  what  was 
ckme  with  it  after  that.  I  do  not  know. 

Q.  You  have  no  knowletlge  as  to  the  conditions  under  which  General  Order 
84  was  se(Tire<l? — A.  No,  sir. 

Q.  During  the  peri<Kl  that  you  were  in  the  Judge  Adv(K'ate  General's  office 
what  were  the  comlltions  relative  to  the  personal  attitude  of  Gen.  Ansell  and 
(ien.  Crowder  In  respect  to  each  other  and  with  resi)ect  to  other  officers  In 
the  deiJttrtment?  Was  there  a  spirit  of  criticism  cm  the  part  of  either? — A.  I 
heard  (ien.  Crowder  make  no  criticism  of  any  officer  In  his  department,  so  far 
as  I  can  recall  at  this  time.  I  do  not  even  recall  that  he  criticized  Gen. 
Ansell's  view  in  reference  to  this  matter.  There  was  a  feeling,  I  think,  in 
connection  with  my  relations  to  (ien.  Crow<ler,  that  there  were  certain  things 
in  (tmnection  with' this  whole  thing  that  were  not  properly  the  subject  of  con- 
versation ami  we  did  not  discuss  It.  and  I  think  I  can  say  accurately  that  I 
ni'ver  heard  (Ten.  Crowder  discuss  or  criticize  any  officers  in  his  department 
for  any  view  they  might  have. 
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I  cau  not  say  this  with  reference  to  Gen  Ansell.  because,  as  I  say,  wh«*never 
a  case  came  up  involving  an  application  of  General  Onler  7,  he  would  call  Die 
into  his  office  and  reliash  the  whole  controversy  time  and  time  again.  He  would 
defend  his  vitws  and  criticize  the  views  which  Gen.  Crowder  had  adoptetl,  ami 
it  was  an  unending  controversy  until  some  time  in,  perhaps,  March,  1918.  when 
it  reached  a  sort  of  climax  and  Gen.  Ansell  and  I  laid  some  discussion  alxjut 
the  matter,  and  he  told  me  he  was  tired  of  hearing  my  views  on  the  matter, 
ami  I  said  I  was  only  answering  his  own  questions;  and  after  that  he  never 
discussed  any  of  his  opinions  with  me,  but  frequently  theretifter  he  discus.seil 
them  with  Col.  (Clarke,  my  senior  assistant. 

Q.  I  am  siicaking  as  to  whether  or  not  there  were  any  criticisms  of  a  personal 
nature  about  the  office  of  such  character  that  they  would  create  or  tend  to  create 
discord  in  the  office;  interfere  with  cooperation  and  teamwork? — A.  Well.  1 
will  answer  that  question  by — I  don't  think  there  was.  I  think  Gen.  Ansell 
criticized  Gen.  Crowder  for  wanting  to  hang  on  to  the  office  of  Judge  AdviK-ate 
General — as  he  termed  it — but  that  was  a  criticism  which,  so  far  as  1  know, 
was  expressed  only  to  myself  and  to  two  or  three  other  offlc^ers. 

Q.  Have  you  any  knowledge  relative  to  the  procedure  of  Gen.  Ansell  in 
securing  the  issuance  of  the  order  relieving  (Jen.  Crowder  and  appointing  him. 
I  siK»ak  nou^  of  anything  beyond  the  memoranda  which  are  of  official  record?— 
A.  Y(»s,  sir;  I  have.  (Jen.  Ansell  cousuUimI  nje  before  asking  (ien.  Crowder  in 
writing  to  concur  with  him  in  a  request  that  he  (Gen.  Ansell)  be  designate»l 
in  orders  as  Acting  Judge  A<lvocate  General.  He  sliowe<l  me  before  he  sub- 
mitted it,  and  reatl  to  me  a  memorandum  which  he  was  sending  to  CJon. 
Crowder,  in  which  this  reijuest  was  embcHlied.  and  a  day  or  two  later  he  showt«<l 
me  and  discussed  with  me  Gen.  Crowder's  i"ei)ly.  Gen.  Ansell  was  very  inucli 
disappointed  and  seemed  a  little  bitter  over  the  fact  that  (Jen.  Crowder  hail 
refused  to  join  him  in  that  recjuest.  I  do  not  know  what  Gen.  Ansell  ditl  aft»T 
that  to  sc»cure  the  issuance  of  the  order,  inasmuch  as  he  did  not  thereafter  sh<»w 
me  or  consult  with  me  about  its  issuance.  I  only  know  what  I  have  stattMl; 
that  he  proposed  first  to  get  Gen.  Crowder's  concurrence,  and  that  he  faiUiI 
to  get  that.    What  he  did  after  that  I  am  unable  to  state. 

Q.  The  order  relieving  Gen.  Crowder  and  apiK)inting  Gen.  Ansell  is  datetl 
November  8,  and  according  to  the  records  a  copy  of  that  was  dellvere<l  to 
Gen.  Ansell  on  that  date,  or  possibly  the  following  day. 

The  memorandum  review  of  the  Texas  mutineer  cases,  as  I  re<*all  It,  was 
dated  October  30.  This  case  was  submitted  or  received  in  the  office  <if  the 
Chief  of  Staff  on  the  8th,  the  date  of  the  issuance  of  the  order  and  eight  tlays 
later  than  the  date  of  the  memorandum.  Has  this  any  significance  so  far  as 
your  knowleilge  f")e8? — A.  I  don't  know  that  It  has  any.  My  recollection  of  the 
delay  in  submitting  the  memorandum  in  the  mutiny  aise  was  due  to  the  fact 
that  after  it  was  prepared  it  was  held  up  with  the  idea  that  it  would  go  at  tin- 
time  that  this  supporting  brief  that  Gen.  Ansell  prepared  was  subraltteil. 
Whether  it  had  any  relation  to  the  order  designating  Gen.  An.sell  as  Acting 
Judge  Advocate  General  I  am  not  prepared  to  state. 

Q.  During  the  period  that  you  were  in  the  office  after  November,  1917,  did 
you  observe  any  bad  effects  upon  the  morale  or  uiMin  the  efficiency  of  the  offit-e 
resulting  from  this  controversy? — A.  I  do  not  think  it  did  so  long  as  I  was 
in  charge  of  the  disciplinary  division.  Upon  my  relief  fnmi  the  disclplinarr 
division  that  whole  office  went  to  pieces  for  a  time,  in  that  nobmly  knew  where 
he  was  at  or  what  a<'tIon  to  take,  and  the  whole  procedure  was  made  over 
again  under  the  views  of  Col.  Mayes,  and  there  was  very  much  disorgsmization 
and  very  much  confusion.  I  don't  thiidc  it  affected  the  morale  of  the  ofli^-e 
particularly,  because  all  the  officers  were  anxicnis  to  serve  efficiently. 

Q.  What  officers  who  were  on  duty  in  the  office  at  the  time  of  tlmt  rhanw 
wimld  be  cognizant  of  the  changed  conditions?— A.  The  officers  who  were  there 
could  tell  more  than  anyone  else.  Keedy  and  Millar  were  there.  Col.  Clarke 
continued  in  the  ollice  while  I  was  on  a  trip  of  insiHH»tIon  during  the  time  the 
rharc'e  was  inaugurated,  and  could  toll  of  the  upset  condition  In  the  office  which 
resulted. 

Uecall  of  Col.  E.  G.  Davis. 

Q.  State  the  circum.stances  which  letl  to  the  establishment  In  France  of  a 
branch  of  the  Judge  Advcxate  (Jeneral's  office. — A.  The  branch  office  of  the 
Judge  Advocate  Genrral  In  France  was  established  |jy  General  Order  No.  T, 
War  Department,  1918.  Some  time  prior  to  the  publishing  of  this  order  the 
t»<tahllshment  of  a  l)ranch  office  in  France  ha<l  been  suggestwl.     If  I  rememljor 
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correctly  it  was  first  suggesteil  by  (len.  Ansel  I.  I  have  a  illstlnot  recollection 
that  he  found  that  such  a  branch  office  had  been  established  during  the  (Mvll 
War  and  made  the  recommendation  tliat  such  an  office  be  establislied  In 
France.  When  we  had  decide<l  upon  General  Order  7,  which  would  have  the 
effect  of  staying  the  execution  of  sentences  until  they  could  be  reviewetl  iu 
the  office  of  the  Judge  Advocate  General,  we  realized  that  the  establishment 
(if  a  branch  office  in  France  had  iHH'ome  imiKirtant  and  embodied  a  provision 
for  such  an  office  in  (Jeneral  Order  7. 

Q.  Gen.  Ansell,  referring  to  the  execution  «if  the  Houston  rioters,  states: 
"At  that  time  the  War  L)epartment  was  holding  that  the  department  CH>m- 
mander  had  full,  final,  and  complete  authority  t<»  carry  that  judgment  into 
«ecuthm."  There  never  was  any  question,  was  there,  as  to  the  authority 
that  was  given  the  department  commander  under  the  Articles  of  War? — 
A.  No.  sir;  I  think  not.     I  .think  It  was  conce<led  that  he  had  that  authority. 

Q.  Gen.  Ansell  continues :  "  It  was  not  so  some  time  after  that,  f<»r  as  a 
result  of  my  agitation  of  the  existence  of  this  advisory  power  an  order  was 
issued  that  the  death  sentence  should  not  be  carried  Into  effect  until  there 
should  have  been  a  review  of  the  record  by  the  Judge  Advocate  General." 
IN)  you  recall  whether  or  not  this  change  was  the  n»sult  of  his  agitation? 
\.  My  recollection  of  that  matter  is  about  as  follows:  When  Gen.  Crowder 
returned  to  the  Judge  Advocate  General's  Office,  Col.  Clark  and  I  l>egan  the 
study,  as  heretofore  describe*!,  for  the  puri>ose  of  working  out  a  solution  of 
the  question  of  administering  military  justice  in  such  a  way  that  no  man 
(Duld  be  sentenced  to  death  or  dismissed  from  the  service  or  dislumorably 
•lischarged  until  the  record  of  his  triftl  had  been  reviewe<l  for  its  legality. 
While  we  were  engaged  In  this  study  the  executions  In  the  Houston  riot  case 
<KVurre<l  at  Fort  Sam  Houston,  and  this  le<l  to  the  issuance  of  paragraph  1, 
1  think  it  was,  of  General  Order  109,  War  Department,  1917.  This  order 
had  the  effect  of  staying  the  execution  of  a  death  sentence  until  the  record 
of  trial  had  been  reviewed  in  the  office  of  the  Judge  Advocate  General.  That 
order  was  prepared  by  me.  I  saw  no  paper  or  communication,  memorandum 
<»f  any  kind,  by  Gen.  Ansell  on  this  question.  It  was  prepare<l  on  my  own 
initiative,  and  as  a  result  of  a  study  of  1199,  which  I  was  then  ghing  to  this 
subject. 

Q.  What  are  your  recollecrtlons  regarding  the  changes  wiiich  were  made 
in  the  office  of  the  Judge  Advocate  General  in  the  wording  of  the  draft  of 
<Jeneral  Order  No.  84,  amending  (Jeneral  Order  7? — A.  My  only  knowledge 
of  that  matter  Is  this:  At  the  time  any  question  of  amending  General  Order  7 
nime  up  in  the  Offi<*e  of  the  Judge  Advocate  General  I  was  not  serving  In  the 
IMsriplinary  Division  but  was  calle<l  into  consultation  with  reference  to  the 
nni»  ndment  of  that  order.  It  was  agreeil  in  this  conference  that  the  order  should 
Ik'  amemleiU  and  It  was  suggesteil  that  Inasmuch  as  I  had  written  the  original 
'irder  I  should  prepare  the  draft  of  the  amendment,  and  Gen.  Ansell  directed 
me  to  prepare  such  a  draft.  I  did  so  and  .^submitted  my  draft  to  C^ol.  Morrow, 
who  was  the  executive  officer  In  the  Judge  Advocate  (ieneraTs  Office,  and 
nothing  In  <*onnectlon  with  that  letter  afterwards  came  to  my  attention.  I 
did  not  see  the  papers  submitted  by  Gen.  Ansell  and  only  know  that  I  prepared 
a  draft  of  the  amendment. 

When  the  cases  were  first  submitted  to  (Jen.  Ansell  and  Ool.  Mayes — that  Is, 
to  the  office  In  which  they  sat — Tol.  Mayes,  after  the  pai)ers  had  l)een  there  for 
a  short  time,  sent  for  me  and  iiointed  out  that  the  letter  In  which  (Jen.  IVrshing 
liad  recommended  the  exe<*utlon  of  these  sentences  had  l>een  emlxMlled  In  the 
review  of  only  one  of  the  cases,  and  merely  referral  to  in  the  review  of  the 
♦►ther  three  cases.  He  state<l  that  It  was  his  opinion  that  this  lnq>ortant  letter 
should  be  enibotlied  in  the  review  of  each  case  and  the  paiH*rs  were  taken  by 
m*»  from  Col.  Mayes's  desk,  for  the  purpose  of  making  that  change.  My  recol- 
Iwtion  is  very  clear  on  the  point  that  Gen.  Ansell  was  present  in  the  room  at 
that  time,  although  I  do  not  recall  that  he  took  any  part  In  the  conversation 
ihat  ensued  t)etween  Col.  Mayes  and  myself.  There  was  no  argument  about  it 
at  all ;  if  they  wanted  that  change  made  in  the  review,  why  that  was  all  there 
was  to  It.  That  Is  so  far  as  Col.  Mayes's  participation  in  this  case  went — to 
my  knowledge. 

The  next  time  I  had  any  conversation  with  either  of  them  about  this  matter 
was  along  about  the  10th  of  April,  1918.  I  was  in  Gen.  Ansell's  room  for  some 
other  purpose  and  he  came  out  of  Gen.  Crowder's  room  and  sat  down  at  his 
desk,  and  said  to  me — in  words  about  as  follows.  "  What  In  the  hell  is  the 

132265— 1»—PT  7 8 


818  ESTABLISHMENT  OF  MILITARY  JUSTICE. 

matter  with  Gen.  Crowder  about  those  death  cases?  '*  I  explained  to  liim  that 
he  had  Col.  Clarke  at  work  revie^'lng  these  cases,  and  he  seemed  very  anxious 
to  be  sure  of  his  ground  before  making  definite  recommendations,  and  that 
Col.  Clarke  had  come  to  the  conclusion  that  the  sentences  ought  not  to  b^ 
executed.  To  this  Gen.  Ansell  replied  that  he  did  not  agree  witli  Col.  Clarke— 
that  he  thought  the  sentences  ought  to  be  executed,  and  he  further  stated  that 
Gen.  Crowder  had  directed  him  to  make  a  review  of  the  cases  himself. 

Those  two  events  stand  very  clear  in  my  mind,  and  there  is  no  possible  con- 
fusion between  them. 

Q.  To  the  best  of  your  recollection,  was  Col.  Mayes  present  at  that  time? — ^A. 
I  do  not  recall  whether  or  not  Col  Mayes  was  in  the  room  at  that  time.  There 
were  other  people  in  the  room,  but  I  have  no  recollection  that  Col.  Mayes  was 
there.  I  am  sure  he  did  not  converse.  He  may  have  been  there,  but  I  would 
not  state  so  positively. 

Q.  Up  to  the  time  of  that  conversation  have  you  any  knowledge  as  to  what 
part,  if  any,  Gen.  Ansell  took  in  connection  with  these  proceedings? — A.  I  hav<» 
no  direct  knowledge ;  no,  sir ;  but  I  know  that  the  rule  of  the  office  presupposed 
that  everything  that  went  to  Gen.  Crowder  pas.sed  through  Gen.  Ansell  first. 

Q.  You  have  no  aflirmative  knowledge? — A.  No,  sir;  I  have  not. 

Q.  You  don't  know,  then,  whether  or  not,  w*hen  the  papers  originally  passini 
through  his  office  to  Gen.  Crowder,  he  personally  examined  the  cases? — A.  N<». 
sir;  I  have  no  affirmative  knowledge  on  that  point,  but  I  am  quite  sure  he  was 
in  the  office  on  the  occasion  that  Col.  Mayes  turned  the  cases  over  to  me,  with 
the  suggestion  that  (Jen.  Pershing's  letter  be  enibodietl  In  each.  The  impres- 
sion I  received  was  that  this  was  the  only  change  they  wanted  made  in  tht> 
reviews. 

Q.  After  that  change  had  been  made,  do  you  recall  %vhether  you  toi>k  the 
papers  in  yourself,  or  did  they  go  In  in  the  routine  way? — A.  I  have  no  distinct 
recollection  of  that ;  I  suppose,  though,  that  they  went  in  the  usual  routine  way. 

Q.  Do  you  remember  the  circumstances  of  the  circular  which  w^eut  out  a  Ion? 
In  March,  1918,  relative  to  joint  trials?  Was  that  over  your  signature? — ^A.  I 
think  It  was  over  Gen.  Crowder's  signature,  but  I  prepared  the  paper. 

Q.  Do  you  recall  whether  or  not  Gen.  Ansell  or  Col.  Mayes  had  any  conne**- 
tion  wuth  that  paper  at  all  Did  they  make  a  protest? — A.  I  think  they  did  not. 
That  is,  they  made  no  protest.  Whether  or  not  they  had  anything  to  do  with 
the  paper  or  not  I  do  not  know.  My  recollection  of  it  is  that  I  turnetl  it  over 
to  OdI.  Splller,  the  executive  officer,  for  office  approval,  before  sending  It  out, 
and  I  am  quite  sure  that  it  bore  the  signature  of  Gen.  Crowder,  when  finuUy 
published.  After  it  w»s  published,  and  some  cases  came  In  which  showeil  that 
judge  advocates  misunderstood  the  purpose  of  the  circular  there  was,  I  think, 
some  criticism  by  Col.  Mayes,  but  none  before,  as  I  recall. 

Q.  Was  that  circular  the  cause  of  any  special  trouble  or  embarrassment? — 
A.  A  misunderstanding  of  that  circular,  I  think,  resulteil  in  faulty  trials  in 
several  cases  which  were  criticlzetl  by  the  department;  and  the  results,  I  think, 
were  set  aside.  To  that  extent ;  yes.  I  don't  know  to  what  extent  It  was  the 
subject  of  embarraKsnient.  It  was  misunderstood  by  some  judge  advocates  in 
the  field,  and  they  applied  It  in  cases  where  it  was  not  intended  that  it  should 
be  applied. 

The  reason  for  the  publication  of  the  circular  was  as  follows:  There  were 
several  cases  which  cnme  to  the  department  In  which  joint  defendants;  that  is 
to  say,  men  who  participated  jointly  in  the  commission  of  crime,  had  been  sep- 
arately charged  and  sejiarately  tried;  tried  each  of  them  by  the  same  court. 
Now,  it  was  perfectly  obvious  that  the  members  of  the  court,  after  trying  one 
defendant,  would  have  a  perfectly  clear  Idea  as  to  the  other  defendants.  We 
sent  this  circular  out  with  the  Idea  in  mind  of  Informing  judge  advocates  that 
when  a  situation  of  that  kind  arose,  the  practice  should  be  to  try  them  jointly. 

Q.  Referring  back  to  the  four  death  cases  in  France,  do  you  recall  the  cir- 
cumstances under  which  those  cases  first  came  to  your  desk?  Were  they  re- 
turned by  you  for  correction? — A.  I  don't  recall  that;  but  If  that  was  the  situ- 
ation, I  probably  did,  because  I  would  want  each  case  complete  in  Itself.  1 
don't  even  recall  that  there  was  a  letter  from  Gen.  Pershing  with  them;  I  had 
so  many  cases  on  hand  at  that  time. 

Q.  You  don't  recall  the  circumstance  of  returning  them? — A.  No,  sir.  It  Is 
probable  I  did  if  that  s»ituatlon  existed. 

Q.  Was  this  during  Gen.  AnseU's  absence? — ^A.  I  think  he  was  absent  durinp 
all  of  that.  I  don't  think  those  cases  were  called  to  Gen.  Ansell's  attentiou 
until  after  they  had  been  sent  to  Gen.  Crowder. 
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Q.  Yoar  Idea  is  that  they  were  not  called  to  hlg  attention  until  Gen.  Crowder 
called  upon  him  for  a  review? — ^A.  Yes;  nnleat  I  talked  with  him  when  he  came 
back.  I  was  trying  to  refresh  my  memory  by  talking  to  him,  and  he  thinks 
that  I  told  him  about  these  cases  then,  and  that  he  disagreed  with  tiie — ^from 
what  I  told  him — and  that  is  prol)ably  true,  because  I  know  we  disagreed,  and 
in  some  way  or  other  they  were  turned  over  to  hlni  to  examine,  I  thought  by 
Gen.  Crowder's  initiative.  It  may  be  I  asked  Gen.  Crowder  to  turn  them  over, 
but  at  any  rate  they  had  gone  to  Oen.  Crowder  before  Gen.  Ansel  1  had  anything 
to  do  with  them  and  had  gone  to  Gen.  Crowder  with  the  prepared  review. 

Q.  Then  it  is  your  belief  that  Gen.  Ansell  never  examined  th<»se  cases  him- 
self until  after  he  had  been  requested  by  Gen.  Crowdc  r  to  do  so? — ^A.  That  is 
my  refrtdlection.     I  don't  know  about  the  request  of  Gen.  Crowder. 

Q.  Was  not  that  a  case  whi<*h,  prior  to  the  time  it  eairie  up  to  your  desk  the 
first  time,  had  been  the  occasion  of  a  lot  of  talk  in  the  office? — A.  I  can't  say 
as  to  that.  I  think  I  hud  discussed  the  case  with  Davis  and  Clarke,  as  I  fre- 
quently did  with  important  cases,  but  could  not  say  whether  Hen,  Ansell  had 
talked  about  it  or  not. 

Q.  You  are  conQdent  in  your  own  mind  that  at  no  period  during  the  handling 
of  these  eases  he  expressed  or  even  entertained  the  views  that  the  sentences 
should  be  executed? — ^A.  I  am  quite  sure  that  he  did  not;  that  is,  upon  the 
merits  of  these  particular  cases.  We  might  have  talked  about  the  abstract 
question  of  whether  a  man  who  went  to  sleep  on  post  in  the  presence  of  the 
enemy  and  endangered  the  conm>and  should  suffer  the  death  penalty. 

Q.  Have  you  any  reason  to  believe  that  al>out  this  particular  time  he  did  or 
may  have  expressed  himself  that  way? — ^A.  That  is  a  general  supposition  on 
my  part — arising  out  of  the  fact  that  I  often  discussed  abstract  questions  of 
that  kind — especially  with  Gen.  Ansell. 

Q.  You  spoke  the  other  day  about  the  Camp  Grant  eases.  Were  those  cases 
especially  conspicuous? — ^A.  Yes,  sir. 

Q.  Briefly,  what  was  the  point? — ^A.  Those  are  the  cases  of,  I  think,  21 
Negroes  who  assaulted  one  woman  and  were  separately  chargeil  with  the  offense 
and  Jointly  trie<l,  there  not  being  even  an  allegation  of  conspiracy  or  joint 
action  in  any  of  the  charges.  The  records  had  to  be  disapproveil.  A  number 
of  them  were  sentenced  to  death  and  deserved  it — but  all  were  disapproved. 


EXHIBFT  21. 


Washington,  I).  C,  March  18,  1919. 

Col.  John  H.  Wiginorc,  Judge  Advocate  Genera I's  Department,  being  first 
Ouly  sworn,  %vas  interrogated  by  Maj.  Gen.  J.  L.  Chamberlain,  Inspector  Gen- 
eral, and  testified  as  follows: 

Q.  What  is  your  name,  rank,  and  organization? — A.  John-  H.  Wigmore; 
colonel ;  Judge  advocate,  United  States  Army. 

Q.  Have  you  any  means  of  fixing  the  date  upon  which  Gen.  Ansell's  memo- 
randum of  November  10,  1917.  came  into  the  possession  of  Gen.  Crowder? — A.  I 
being  then  on  duty  in  the  office  of  the  Provo«t  Marshal  (ieneral,  the  general 
called  me  into  his  office  and  showed  me  a  memorandum  which  he  stated  had 
he»*n  handeil  to  him  the  night  before  by  the  Secretary  and  that  it  had  given 
him  a  most  extraordinary  shock  at  the  doctrine  ccmtained  in  it.  He  asked  me 
to  look  it  over  and  give  him  my  informal  opinion,  which  I  did  within  a  day  or 
»>.  The  day  was  a  Saturday ;  this  is  the  only  jiositlve  item  as  to  the  date  that 
I  ean  contribute ;  but  I  know  that  thereafter  Col.  Easby-Snilth  and  Col.  Johnson, 
at  Gen.  Crowder's  direction,  worked  ui)on  the  materials  for  a  brief  in  reply  to 
the  memorandum  and  that  this  work  extended  over  the  sm*cee<llng  Sunday  and 
Monday.  The  Identification  of  this  Saturday  with  Noveml)er  24  Is  made  out 
hy  other  data  contributed  by  the  other  officers. 

Q.  Did  you  assist  in  the  preparation  of  the  letter  of  February  13,  1919,  sub- 
niitte<l  by  Gen.  Crowder  to  the  Secretary  of  War? — A.  I  did. 

Q.  Referring  to  that  letter,  charges  have  been  made  in  the  public  press  that 
it  contained  certain  misstatements  and  misinformation.  What  information  have 
you  in  regard  to  that? — A.  The  first  draft  of  that  letter  is  dated  February  8. 
On  page  2  of  the  draft  occurs  the  sentence,  "The  story  was  disbelieved  and 
he  was  found  guilty."  This  sentence  occurs  in  a  concise  allusion  to  a  case 
cited  by  Senator  Chamberlain,  the  allusion  being  prefatory  to  a  full  explana- 
tion.   The  Senator's  description  of  the  case  had  already  stated  that  the  court- 
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martial  had  at  first  found  the  case  not  piillty.  but  afterwards,  a  consideration 
being  directed  by  the  commanding  general,  the  court  had  found  the  accused 
guilty.  This  intervening  stage  in  the  action  of  the  court  was  therefore  per- 
fectly well  known  to  the  Senator,  for  he  himself  had  stated  It ;  in  the  draft  of 
the  reply,  therefore,  the  full  description  of  the  case  was  not  thought  ne<-essary. 
On  February  12,  We<lnesday,  at  10  a.  m.,  Gen.  Crowder  informed  me  that  a 
n  ^ .  Mil-:  of  the  Senate  committee  had  been  suddenly  ai>iM>inted  for  the  next  day 
;i'.'  ;  -lad  me  whether  I  could  complete  the  drtift  in  season  to  assivSt  him  v.t  the 
lirjsring.  I  replied  that  the  draft  must  l)e  completed,  and  I  worke<l  with  rwo 
stenographers  until  1  o'clock  that  night  to  complete  the  draft.  It  was  pre- 
sented to  Gen:  Cr(»wder  the  next  morning  at  8.30,  February  13.  In  the  linal 
draft,  which  he  went  over  with  me,  he  noted  the  above  pnssage  and  remarked 
that  it  omitted  to  state  the  Intervening  finding  of  the  court.  I  explaine<l  to 
him  how  the  <miission  had  been  made  and  he  directed  that  in  the  sub.sequeiit 
copies  the  omission  be  restored.  He  then,  as  the  hearing  was  coming  on  that 
day,  signed  and  sent  the  letter  to  the  Secretary  of  War  for  transmis.sion  to  the 
Senator.  In  the  meanwhile  I  returned  to  the  office  and  caused  four  new  sets 
of  carbons  to  be  made  of  the  letter  with  the  omission  restore<l.  That  afternoon 
Senator  Chamberlain  telephoned  the  Secretary  of  War  concerning  this  omission, 
and  uiwn  my  meeting  Gen.  Crowder  later  that  afternoon  he  remarked,  *•  It  ha> 
hapi)ened  just  as  I  told  you.  This  omission  has  been  noticed  and  should  n«»t 
have  occurred  in  the  first  draft  of  the  letter."  The  second  series  of  copies  were 
dated  February  13.  Thursday,  the  day  of  the  hearing,  and  carbons  were  diir 
patched  to  the  Se<Tetary  of  War  and  the  original  containing  the  omission  vi-as 
withdrawn.  As  Senator  Chamberlain  was  already  aware  of  the  omission,  and 
as  It  was  not  deemed  to  be  material  In  any  event,  no  further  notice  was  sent  to 
Senator  Chamberlain. 

As  to  the  second  alleged  erroneous  statement  referred  to  by  Senator  Chani- 
berhiin  in  his  recent  letter,  it  consisted  in  the  statement,  on  the  same  pn.«:e  of 
the  draft  letter  of  February  12,  that  the  review  of  the  case  In  questhm  was 
prepared  by  judge  advocates  "  who  were  not  commissioned  In  the  Regular 
Army,  but  were  experieuetd  lawyers  fresh  from  civil  practice."  Tliis  sentence 
was  inserted  after  the  first  above  draft  dated  February  8  and  during  the  secf»n<l 
revision  In  the  intervening  days.  I  had  received  from  Maj.  RIgby  a  state- 
ment of  the  case  and  returned  that  statement  to  him,  but  I  recall  in  completing 
the  dictation  of  the  draft  that  the  judge  advocate  at  Camp  Gordon  was  name^l 
Taylor  and  I  innnediately  inferred  that  it  must  be  Maj.  OrvlUe  J.  Taylor,  of 
Chicago,  who  was  known  to  me  to  be  a  reserve  officer  re<*ently  commissi one<l. 
I  inserted  the  above  sentence  in  the  draft  provisionally,  knowing  that  if  the 
fact  were  otherwise  the  sentence  could  be  deleted  before  signing,  but  that  if 
the  fact  were  as  stated  it  would  be  too  late  afterwards  to  Insert  the  sentence 
in  the  signed  letter.  Meanwhile  I  made  a  memorandum  to  verify  the  fact  by 
telephoning  Maj.  Rigby,  Owing  to  interruptions  of  telephone  service,  the  reply 
did  not  come  imtil  Wednesclay  afternoon,  Fel)ruary  12,  in  the  midst  of  the 
final  rush  of  preparation  and  the  memorandum  was  mislaid  and  failed  to 
attract  my  attention.  The  .sentence  therefore  remained  in  the  draft  as  pre- 
sented to  Gen.  Crowder  Thursday  morning,  February  13.  But  on  my  return  to 
my  office  cai  that  same  morning  I  found  the  memorandum  from  Maj.  RIgby 
replying  to  my  telephone,  reporting  that  the  jmige  advocate's  name  was  William 
Taylor.  UiK)n  referring  to  the  Army  directory  I  discovered  that  Lieut.  Col. 
William  Taylor  was  a  commissioned  in  the  Regular  Army.  I  therefore  deleted 
the  sentence  and  in  the  copies  which  were  then  helng  made,  dated  February 
13.  that  sentence  was  omitted.  I  al.*io  hnmediately  dictated  a  correction  to  be 
sent  to  the  Secret.'iry  of  War.  A  copy  of  this  correction  has  been  placed  in 
your  hands  by  Maj.  Rigby.  It  did  not  receive  Gen.  Crowder's  signature  until 
February  17,  on  the  succeeding  Monday,  and  was  forwarde<l  to  the  Secretary 
of  War.  On  February'  21  the  Secretary  of  War  forwarded  the  correction  to 
Senator  Chamberlain  in  a  special  letter. 


KXHIHTT   22. 


Washington,  D.  C,  March  /8,  19JiK 

Lieut.  Col.  Robert  W.  Millar,  Judge  Advocate  General's  Department,  beiii!: 
first  duly  sworn,  was  Interrogated  by  Maj.  Gen.  J.  L.  Chamberlain,  Iiisi)ector 
General,  and  testified  as  follows: 
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Q.  What  Is  your  name,  rank,  and  orphan izat ion? — A.  Uolw»rt  W.  Millar;  lieu- 
tenant colonel;  Ju4lge  Advwate. 

Q.  How  long  have  yon  been  on  duty  in  the  ottice  of  the  .lud^e  Advocate 
General?— A.  Since  March  11.  1018. 

Q.  In  wiiat  division? — ^A.  Military  JuHtice  Dlvishm. 

Q.  During  the  entire  periml? — ^A.  Yes,  sir. 

Q.  You  are  doubtless  familiar  with  the  controversy  that  has  l)een  going  on 
in  the  inibllc  press  relative  to  the  affairs  of  the  Judge  Advinrnte  (teneraPs 
Office?— A.  Yes.  sir. 

Q.  I  wouhl  like  to  have  your  views  briefly  as  to  the  efficiency  of  the  Division 
of  Military  Justice  as  administered  under  the  laws  as  they  exist  in  protecting 
the  interests  of  the  enliste<l  man. — A.  I  would  answer  that,  General,  by  saying 
that  it  is  my  judgment  that,  on  the  whole,  the  interests  of  the  enlisted  man 
have  been  efficiently  protected  by  the  Military  Justice  Division  to  the  extent 
of  its  powers  as  construed  by  those  in  charge.  Some  difference  of  jjolicy  has 
existed  from  time  to  time  with  reference  to  the  iK>wers  of  the  ottice  under 
(leneral  Orders,  No.  7,  1918.  When  I  entered  the  office,  the  Military  Justice 
Divishm,  then  being  In  charge  of  C«>1.  Davis,  the  imi)ression  I  received  was 
that  there  was  then  a  disposition  to  make  recommendations  to  commanding 
{(eiierals  more  freely  than  later  In  the  spring  when  Col.  Mayes  be<'ame  Acting 
Judge  Advocate  General.  How  far  such  recommendations  Included  recom- 
mendations of  re<luctlon  of  punishment  I  can  not  say.  Col.  Mayes  made 
it  plain  that  he  ctmsldereil  that  the  function  of  the  office  was  limited  to 
passing  ujion  the  legality  of  the  .sentence  under  (Jeneral  Orders,  No.  7. 
I^ter,  after  Gen.  Ansell  took  charge,  there  came  about  a  policy  of  making 
distinct  recommendations  in  regard  to  tlie  re<luctlon  of  punishments  more 
freely  than  Imd  been  the  case  before.  In  October,  1918,  as  I  recall,  a  memo- 
randum was  prepared  by  (>en.  Ansell  empowering  the  Military  Justice 
Division  to  make  such  reconmiendations  where  It  was  thought  the  case  <le- 
munded  it.  I  do  not  wish. to  be  understiHKl  as  saying  that  such  rei*onimenda- 
tions  were  never  made  under  General  Orders,  No.  7  during  the  time  Col. 
Mayes  was  Acting  Judge  Advocate  General,  but  I  would  Judge  that  no  such 
rt*c<mmiendations  was  had  only  in  exceptional  cases.  In  October,  1918,  and 
shortly  before  the  memorandum  of  Gen.  Ansell  was  prepared  I  became  a 
member  of  the  board  of  review.  Since  the  memorandum  in  questUm,  there 
has  been  m)  liesitancy  in  recommending  reduction  of  puni.shment  wherever  the 
case  seemed  to  require  it,  at  lea.st  in  the  cases  which  have  come  l)efore  the 
first  section  of  the  board  <if  review.  The  board  of  review  at  the  time  which  I 
t'ei'ame  u  member  of  it  pas.se<l  uiK>n  virtually  all  papers  in  the  Military  Justice 
Division  except  those  relating  to  applications  for  clemency.  Later,  owing  to 
the  accumulation  of  business  its  functions  became  restricted  to  a  smaller  class 
of  cases  and  at  present  it  is  <K'cupied  chletty  with  cases  Involving  ("onunis- 
sioned  officers.  Making  allowance  for  this  fluctuation  in  the  construction  of 
the  powers  c*onferred  by  General  Orders,  No.  7  uiM)n  the  office  of  the  Judge  Ad- 
vocate General,  I  am  of  the  opinion  that,  on  tlie  whole,  the  Military  Justice 
DivisUm,  so  far  as  Its  powers  have  extende<l,  has  protected  the  rights  of  ac- 
cused to  a  degree  which  Is  not  Inferior  to  tliat  protection  accordetl  them  in 
civil  appellate  courts. 

Q.  As  to  length  and  breadth  of  action,  how  do  the  oiwrations  under  General 
Onlers,  No.  7  as  applied  at  the  present  time  compare  with  those  which  were 
in  force  prior  to  the  advent  of  CaA.  Mayes  as  chief  of  this  division? — A.  Prior 
to  Col.  Mayes  taking  charge  of  the  office  I  was  doing  work  of  a  subordinate 
character  and  consequently  I  am  not  in  a  iwsltion  to  make  a  satisfactory  an 
swer  to  the  question. 

Q.  How  has  the  morale  of  the  office  bet'u  affected.  If  at  all,  by  this  ccmtro- 
versy? — A.  There  has,  of  course,  been  considerable  discussion  among  the  mem- 
bers of  the  Military  Justice  Dlvlsl<m,  which  has  to  some  extent  perhaps  Inter- 
ferwl  %vith  full  attention  to  the  work,  but  the  resultant  detriment  has  in  my 
Judgment  been  very  slight  an<l  there  lias  been  In  my  opinion  no  impairment  of 
any  material  character  of  the  work  of  the  divisicm. 

Q.  Has  this  controversy  given  rise  to  any  feeling  on  the  part  of  any  officers 
of  that  division,  that  an  Injustice  had  been  d<me  them,  so  far  as  you  know, 
or  ha<]  been  done  the  division  as  a  whole? — A.  Speaking  for  myst*lf  I  would 
say — and  I  think  this  view  is  shared  by  certain  other  members  of  the  Military 
Justice  Division,  civilian  lawyers — that  the  newspai)er  statements  purporting 
to  give  the  testimony  of  Crcn.  Ansell  before  the  Senate  Military  Committee  have 
liad  a  tendency  to  unjustly  reflect  upon  us  and  our  work  in  the  Military  Jus- 
tice Division. 
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Exhibit  23. 

Washington,  D.  C,  March  18.  19VX 

MaJ.  William  H.  Keith,  United  States  Army,  being  first  duly  sworn,  was  in- 
terrogated by  Maj.  Gen.  J.  L.  Chamberlain,  Insi^ector  General,  and  testified  as 
follows : 

Q.  What  is  your  name,  rank,  organization,  and  duty? — A.  William  H.  Keith; 
major,  United  States  Army;  on  duty  with  Purchase,  Storage  and  Traflic  Di- 
vision, General  Staff. 

Q.  How  long  were  you  chief  clerk  of  the  Office  of  the  Judge  Advocate  Gen- 
eral?— A.  I  think  June  1,  1914,  I  was  appointed  and  resigned  September  17. 
1918. 

Q.  Were  you  chief  clerk  during  November,  1917? — A.  Yes. 

Q.  You  are  familiar  with  a  controversy  which  took  place  in  the  Office  of  the 
Judge  Advocate  General  about  that  time  with  respect  to  lnten>retation  of  tvr- 
tain  sections  of  the  Revised  Statutes  and  other  matters? — A.  Well,  I  can't  say 
that  I  am  familiar  with  it,  General. 

Q.  You  know  that  there  was  such  a  controversy? — A.  I  know  that  a  discus- 
sion took  place  in  the  Military  Justice  Division.  I  was  chief  clerk  of  the  whole 
division  and  It  Just  came  to  me  casually. 

Q.  I  have  before  me  an  office  circular.  Judge  Advocate  General's  Office, 
date<l  April  10,  1918,  which  gives  the  organization  of  the  office  of  the  Judge 
Advocate  General's  Department.    Do  you  recognize  that  circular? — A.  Yes. 

Q.  Could  you  tell  me  by  whom  that  was  prepared? — A.  I  am  not  sure  of  it. 
General,  but  I  believe  it  was  prepared  by  Col.  Spiller. 

Q.  From  your  knowledge  of  the  office  I  would  like  you  to  tell  me  whether 
or  not  that  circular  shows  an  organization  which  at  the  time  existed  in  the 
office,  and  which  had  previously  existed,  or  whether  it  refers  to  the  results  of 
a  reorganization  of  the  office  differing  materialy  from  the  organization  which 
had  existed? — A.  This  was  the  general  organization  that  had  been  In  existerce 
for  .some  little  time.  There  were  details  In  changes  coming  from  time  to  time, 
depending  upon  the  nature  of  the  work  or  the  duties  assigned  to  the  various 
offices. 

Q.  Referring  to  paragraph  A  of  this  order,  which  has  to  do  with  the  routing 
of  papers,  does  that  give  a  correct  statement  of  the  method  then  in  force  and 
which  had  been  in  force  prior  to  that  time? — A.  It  gives  in  a  general  way  the 
usual  practice  that  has  been  in  existence  for  some  time.  In  this  particular 
section  here  Col,  Mayes  was  detailed  as  an  assistant  to  Gen.  Ansell,  and  papers 
passed  into  Col.  Mayes's  desk  to  be  O.  K.'d  and  would  go  on  to  Gen.  Ansell  and 
then  to  Gen.  Crowder,  as  the  case  may  be. 

i}.  Is  that  the  policy  which  was  followed  between  November.  1917,  and  the 
date  of  this  order? — A.  J  don't  know  just  the  date  Col.  Mayes  was  detaile<i  on 
that ;  it  was  some  time,  one  of  those  dates.  It  had  not  been  done  like  that  be- 
fore. 

-  Q.  How  had  It  been  done  before  this? — A.  Before  that  the  papers  would 
come  back  O.  K.'d.  and  then  they  were  to  be  charged  out  to  the  various  divi- 
sions to  which  they  pertained,  and  then  when  the  papers  were  completed  and 
prepared  they  would  be  sent  again  to  the  Judge  Advocate  General  or  the 
Actinc  .Tudfre  Advocate  General,  as  the  case  may  be. 

Q.  Why  do  you  say  "  as  the  case  may  be"? — A.  If  the  Judge  Advocate  (Gen- 
eral was'  there  they  were  sent  to  him ;  If  the  Acting  Judge  Advocate  General 
thev  were  sent  to  him. 

(j.  In  case  both  Gen.  Crowder,  the  Judge  Advocate  General,  and  Gen.  Ansell. 
the  senior  assistant,  were  pre.«5ent,  would  those  cases  probably  go  through  Gen. 
Ansell  before  going  to  the  Judge  Advocate  General?— A.  Yes.  They  wonld 
pass  in  to  Gen.  Ansell.  then  when  Gen.  Crowder's  time  was  taken  up,  mostly 
with  the  other  office,  he  had  Col.  Mayes  in  to  act  as  his  assistant,  to  re>iew  the 
jiapers  as  they  came  In. 

Q.  During  that  period,  did  all  important  papers  pass  through  the  office  of 
Gen.  Ansell  before  going  to  Gen.  Crowder?  I  am  speaking  now  particularly 
of  the  papers  which  pertained  to  the  Division  of  Military  Justice. — A.  Well, 
now,  I  would  not  know  about  that,  General. 

Q,  In  November,  1017,  an  order  was  issued  detailing  Gen.  Ansell  as  Acting 
Judge  Advocate  General;  subsequently,  a  few  days  after,  that  order  was  re- 
voked and  about  that  time  Gen.  Crowder  took  up  the  duties  of  the  office,  whirti 
up  to  that  time  he  had  to  a  great  extent  been  leaving  to  Gen.  Ansell.  Is  that 
correct?— A.  Yes,  sir. 
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Q.  At  that  time  was  any  change  made  in  the  channels  through  which  the 
papers  of  the  office  pertaining  to  the  Department  of  Military  Justice  passed? — 
A.  I  can  not  answer  that.  General.  I  don't  know,  because  the  Military  Justice 
Division  had  a  colonel  In  charge  of  It  and  he  carried  these  pai^ers  in  the  im- 
portant cases  either  to  Gen.  Ansell  or  to  Gen.  Crowder. 

Q.  That  matter  did  not  come  under  your  personal  observation? — ^A.  That 
did  not  come  under  me,  so  I  could  not  answer  that  question. 


Exhibit  24. 


Washington,  D.  C,  March  21,  19,19. 

Lieut.  Col.  Alfred  E.  Clark,  Judge  Advocate  General's  Olflce,  being  first  duly 
swoi-n,  was  Interrogated  by  Maj.  Gen.  J.  L.  Chamberlain,  Inspector  General,  and 
testified  as  follows: 

Q.  State  your  name,  rank,  and  organization. — ^A.  Alfred  E.  Clark ;  lieutenant 
colonel ;  Judge  Advocate  Gen  era  Fs  Office. 

Q.  During  what  period  were  you  on  duty  In  the  office  of  the  Judge  Advocate 
General? — A.  From  approximately  October  1,  1917,  until  tht»  latter  part  of  May, 
1918,  to  the  best  of  my  present  recollection.  Since  that  time  I  have  been  on 
n<isignment  as  counsel  for  the  War  Department  Board  of  Appraisers  and  other 
special  boards. 

Q.  Were  you  at  any  time  on  duty  in  the  Division  of  Military  Justice? — ^A. 
Yes,  sir. 

Q.  During  this  entire  period? — ^A.  Substantially  so;  yes. 

Q.  What  were  your  special  duties  in  that  division? — A.  The  first  two  months 
or  Fo.  possibly  a  little  more  than  two  months  after  coming  liere,  I  was,  In  so 
far  as  that  section  Is  concerned,  engage<l  In  the.  routiae  work  of  examining 
court-martial  records  and  writing  opinions  with  respect  to  them  and  the  like — 
general  worif.  From,  I  should  say,  the  latter  part  of  December,  1917,  or  early 
in  January,  1918,  I  had  status  of  assistant  to  Col.  DmvIs,  Chief  of  the  Section 
of  Military  Justice,  and  continued  In  that  capacity  until  relie%'ed  from  duty  in 
that  section. 

Q.  Please  state  fully  your  recollections  relative  to  the  case  of  the  Artillery 
mutinies  at  KI  Paso,  the  action  taken  In  connection  with  the  interpretation  of 
seotKin  1199,  Revised  Statutes,  and  the  order  appointing  On.  Ansell  Acting 
Judse  Advocate  General,  subsequent  revocation  of  samt»,  and  cognate  matters. — 
\.  Some  time  In  October  of  1917  there  were  two  or  throe  cases  that  gave  rise 
to  considerable  discussion  In  the  office  of  the  Judge  Advocate  General.  One 
»»f  these  eases  Involved  the  conviction  of  seven  or  eiarbt  noncommissioned 
officers;  In  fact,  all  of  the  noncommissioned  officers  of  an  Artillery  battery  at 
Fort  Bliss,  I  think  it  was,  Texas.  In  each  of  the  cases — die  first  the  Narber  case 
And  the  se<*ond  artillei*ymen — dishonorable  discharge  hud  been  executed.  It 
was  the  view  of  the  Section  on  Military'  Justice,  where  I  was  then  on  duty,  that 
in  each  of  these  c-ases,  and  particularly  in  the  case  of  the  noncomnilsslonetl 
oflic«»rs  of  the  Artillery  battery,  an  erroneous  conclusion  had  been  reached  by 
the  courts.  The  question  aro«e  as  to  what  disposition  rrmld  be  made  of  the 
cases  in  the  absence  of  Jurisdictional  error.  It  was  at  this  time,  which  was  the 
latter  part  of  October  or  the  early  part  of  November,  tluit  Gen.  Ansell  first 
propounded  his  theory  that  the  word  "  revise/'  as  found  in  a  statute  first  en- 
acted in  1862,  conferred  upon  the  Judge  Advocate  Gen'M'nl  full  appellate  power. 
He  prepared  a  memorandum  in  support  of  that  view,  wMch  I  believe  came  to 
the  attention  of  Gen.  Crowder,  to  my  best  recollection,  tla*  Inst  part  of  November. 
I  undertake  to  fix  that  time  for  the  reason  that  Col.  Dnvis  and  myself,  under 
date  of  the  6th  of  December,  prepared  a  meraornndiin\  embodying  a  study  of 
the  historical  aspects  of  the  legislation  at  Gen.  Crnvder's  request.  Gen. 
(Yowder  prepareil  a  memorandum,  in  which  he  con tro vim- red  the  legal  sound- 
ness of  the  views  of  Gen.  Ansell.  Gen.  Ansell  prepaiv<1  a  -supplementary  mem<v 
randura  In  reply,  and  the  matter  was  later  submitted  to  the  Secretary  of  War, 
who,  I  believe,  concurred  In  views  of  Gen.  Crowder  that  It  was  inexi)edient  to 
undertake  to  deduce  from  the  old  statute  the  broad  ai»]K  Hate  powers  for  which 
<»en.  Ansell  was  contending.  In  the  cases  of  the  men  (linrcred  with  mutiny  the 
office  of  the  Judge  Advocate  General,  after  reviewing  tlio  nvords  in  accordance 
with  the  established  practices  of  the  office,  reached  the  c*oncluslon  that  the 
mdence  did  not  sustain  the  findings  and  sentence  nml  re<*ommen'led  to  the 
Secretarv  of  War  that  an  order  be  issued  setting  asld  »,  niltigaling  the  unexe- 
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cuted  portion  of  the  8c»ntt»iice,  and,  upon  application  of  the  accused,  restorhiR 
tliem  to  duty.  It  Is  my  recollection  that  the  Secretary  dispt)sed  of  the  cases 
in  accordance  with  this  rc(*ominendation.  With  resfwct  to  the  order  which 
appointed  Gen.  Ansel  I  Actinsr  Judce  Advocate  General  and  the  order  which  sub- 
sequently revoked  the  prior  order,  I  have  no  personal  knowlodpe  whatever. 

Q.  Have  you  any  definite  knowledge  as  to  the  date  ui)on  which  Gen.  Ansell's 
lueniorandum  was  nubmitted  beyond  what  you  stated  a  moment  ago? — ^A.  Noi 
just  at  this  moment.  General,  but  probably  if  I  should  go  over  my  old  files  I 
could  locate  the  date  approximately  by  reference  to  some  memorandum  pre- 
pared about  that  time  for  Gen.  Crowder;  that  is,  locate  It  within  two  or 
three  days. 

Q.  Are  you  familiar  with  General  Order  169,  the  order  which  provided  that 
death  sentences  shouhl  not  be  carried  into  efiTect  until  the  cases  had  been 
reviewed  in  Washington? — A.  If  my  identification  by  number  is  correi't,  that 
was  a  general  onler  issuetl  the  latter  part  of  December,  1917,  or  early  in  Janu- 
ary, 1918,  preceiiing  (Jeneral  Order  No.  7.  At  the  time  General  Order  160  was 
Issued,  anci  for  two  or  three  weeks  prior  to  that  time,  there  had  been  under 
study  and  preparation  by  (V>1,  Davis  and  myself  the  plan  which  was  sul>- 
sequently  embodied  in  (lenernl  Order  No.  7.  While  the  plan  embodie<l  In  (ien- 
eral  Order  No.  7  was  in  pr<»cess  of  develojmient  a  numlier  of  colored  soldiers 
who  riote<l  at  Houston,  Tex.,  were  convicted.  The  convictions  were  approve*! 
by  the  conmianding  general  of  the  Southern  Department  and  13  of  the  wvn 
executecl  by  the  department  comuumder  ])efore  the  records  had  reache<l  Wash- 
ington for  review.  General  Order  No.  169  was  a  tem|K)rary  expedient  to 
prevent  like  mH'urrences  until  such  time  as  General  Onler  No.  7  or  the  plan 
which  was  embotlied  in  that  had  been  formulated  and  the  order  draw^n  anu 
))ronmlgated.  General  Order  No.  7  reached  all  death  erases  as  well  as  case^ 
involving  disndssal  of  an  officer  or  dishonorable  discharge. 

Q.  Did  (ten.  Ansell  submit  a  memorandum  which  referred  s|>ecificaUy  to  this 
case  and  which  had  impc»rtant  bearing  upon  the  is.suanee  of  General  Order 
169. — A.  I  have  no  knowle<lge  of  any  memorandum  submitted  by  Gen.  Anseii 
which  suggested  the  Issuance  of  General  Order  169  or  any  order  of  like  char- 
acter. From  November  on  the  contention  of  Gen.  An.sell  was  that  the  won! 
**  revise "  conferred  full  appellate  power  uimn  the  Judge  Advocate  General, 
and  he  vigorously  opiwsed  the  plan  which  was  embodletl  in  General  Order 
No.  7.  I  do  not  now  recall  whether  he  .specially  opposed  the  issuance  of  <reii em  1 
Order  169,  but  never  uiulerstood  that  he  recommendetl  or  approved  of  it.  In 
relation  to  the  reform  accomplishwi  by  General  Order  No.  7  and  the  practicv-^ 
which  grew  up  under  it,  (ien.  Ansell  opi^osed  them.  I  think  there  will  l>e 
found  in  the  files  of  the  oftice  a  written  memorandum  prepared  and  signed  by 
him  opp<ising  the  issuance  of  this  order.  In  this  connection  it  nuiy  lie  «iid, 
with  resiMH't  to  other  proposed  changes  and  reforms  as  well  as  that  enibcHlitHl 
in  General  Order  No.  7,  that  they  did  not  meet  the  favor  of  Gen.  Ansell, 
because  his  contention  seemed  always  to  be  that  these  several  proposed  reforms 
were  in  conflict  with  his  theory  as  to  the  true  construction  of  the  word  **  revi^se.* 
For  several  months  following  November,  1917,  Col.  Davis  an<l  myself  worke<l 
out  an<l  proi>ose<l  a  number  of  changes  in  court-martial  proce<iure.  The 
changes  then  propos^nl  embodied  substantially  all  of  the  so-calletl  n*fonns 
now  proposed.  None  of  these  proposals,  as  far  as  I  know,  was  acte<l  u|mmi 
favorably  by  the  acting  head  of  the  office.  It  was  the  view  of  both  Ool.  Davis 
and  myself  that  under  existing  legislation  there  could.be  workeil  out  nil 
necessary  and  i)ractical  reforms,  and  that  this  could  be  done  largely  throuyb 
the  prounilgation  of  rules  of  procedure  by  the  President  of  the  I'nitetl  Stnt»^ 
under  autliority  of  the  thirty-eighth  article  of  war.  Whenever  these  propose^I 
changes  mid  reforms  became  the  subject  of  discussion,  it  was  the  invariable  con- 
tention of  (»en.  An.sell  that  certain  revisory  powers  were  lodged  in  the  Jud^ 
Advocate  Genernl,  and  that  any  change  or  reform  which  would  undertake  to 
lodge  apixMlate  iK)wers  directly  or  indirectly  with  the  President  or  any  other 
otficer  or  department  of  the  War  Department  impinged  upon  the  rights  of  th»» 
Judge  Advomte  General.  This  led  to  many  vigorous,  if  not  heated,  di.scusslons 
not  only  with  respect  to  the  changes  and  reforms  that  were  deemed  expedient  hy 
Col,  Davis,  myself,  and  others  in  the  department,* but  also  with  regq>ect  to  tli** 
disjmsition  to  be  nuide  of  pending  cases. 

Q.  In  tlie  carrying  out  of  the  provisions  of  General  Orders,  No.  7,  after  it 
was  promulgated,  what  was  Gen.  An.sell's  attitude,  so  far  as  became  apparent^ 
A.  Gen.  Ansell  took  no  part  in  the  preparation  of  General  Onlers,  No.  7.  lie 
was  not  in  sympathy  with  it.     It  was  prepared  by  direction  of  Gen.  Crowder 
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Hi  jipprovwl  by  hlni.    Owlnjf  to  the  fact  that  the  order  and  the  practices  which 

contemplated  did  not  meet  with  the  approval  of  Oen.  Ansell,  the  practical 

orkln;r  out  of  the  order  and  the  development  of  the  practice  under  it  were  by 

en.  ('n^wder  %'er>'  larpely  confided  to  Col.  Davis  for  some  time.     There  was 

pv«*1oihm1  in  that  sei'tlon  under  Col.  Davis  the  practh*<»  of  makinj;  distinct  reconi- 

li^datltnis  with  resiHH't  to  the  chara<*ter  of  sentence  which  should  be  IniiK)aed 

hen  recHirds  came  up  muler  that  order.    Oen.  Ansell  and  his  innnedlate  assist- 

nt.  Col.  Mayes.  opiN)sed  the  practk*e  of  the  .Tudjre  Advocate  (JtMieral  undertaking 

1  control,  direct,  or  influence  the  disiMwition  to  be  made  of  a  case  by  the 

pvlewlng  authority  throuph  any  re<*ommendatlon  made  by  liim  in  cases  cominjr 

n  under  freneral  Orders,  No.  7.    Practically  all  the  opinions  written  by  ofT!c(»rs 

1  the  Military  Justice  Sec*t!on  first  came  to  my  desk  for  appn^val  with  the 

WJUlt  that  I  was  frequently  called  into  the  offlce  <»f  the  acting  head  for  the 

uriK>se  of  discussing;  .some  opinion  with  Oen.  Ansell  or  Col.  Mayes,  or  both, 

>c«iuimen<lin};  mitigation  or  clemency,  and  the  ccmtinued  intrusion  of  the  con- 

^versy  as  to  the  proper  con.struction  of  the  word  **  revise  '*  into  the  <llscussion 

f  opinions  written  under  the  practice  establishni  by  (icncral  Orders,  No.  7,  le<l 

>  a  jrreiit  many  arffumt^nts  which  at  times  were  both  vi;rorous  and  heate<l. 

Q.  After  Col.  Davis  cease<l  to  l)e  Actinjr  Chief  of  the  Division  of  Military  Jus- 

ce,  what  change.  If  any,  took  place  In  the  jiolicy  jrovernlnir  the  appli<*atlon  of 

eiieral  Orders.  Xo.  7? — A.  The  first  time  that  Col.  Davis  went  away  was  in 

[arch,  for  a  period  of  10  days  or  so.    Durinjr  that  tlnu»  I  was  actlnj:  head  of 

le  clIvlKlon.  l»elnjr  the  senior  officer  In  that  division.     Durinjr  the  time  that  he 

a.s  away  ui>on  this  first  inspection  trip  all  of  the  opinions  wlilch  carried  recom- 

endations  under  the  practice  establlslKMl  by  (iem»ral  orders.  No.  7,  had  to  be 

iproveti  by  nie.    All  dis<*usslon«  r4»latlnff  to  the  propriety  of  the  Judjre  .Advocate 

pn<*ral  making  rec'ommendatlons  were  had  between  fJen.  Ansell  and  Cn\.  Mayes 

x>ii  the  one  shle  and  myself  up<»n  the  other.     There  was  a  manifest  disi>,>si- 

r>n  on  the  part  of  Oen.  Ansell  and  Col.  Mayes  to  undertake  to  stop  or  nbolisli 

le  practl<'e.  a  very  beneft<*ent  one.  In  my  Judtrr.jent,  of  niakinir  rcconnneuda- 

f»ns  to  the  various  reviewing  authorities  in  the  field  with  resp«»ct  to  the  <"harac- 

r  of  s«»ntt*nce  to  l)e  imi>os<*d.    I  InsLsttMi  that  durin;;:  the  absence  of  Coi.  Davis, 

asinuch  as  he  had  built  up  the  practice,  as  I  understood  it.  rouforninbly  to  th<» 

ews  of  (Jen.  Cn»wd€»r,  that  no  chanjre  should  be  made  In  the  practice  until  he 

•tiinuHl.    When  (^)l.  Davis  retununl  I  reporteil  the  situation  to  him,  my  exjie- 

enct*,  which  was  the  same  as  he  had  b(M»n  Roini?  through  for  some  time  before. 

y   recollection  is  that  he  then  took  the  nuitter  u[»  with  (icu.  Crowder.  who 

Ipn»ve<l    the  continuance  of   the  practice,    but    that    is   Just    my    recollection 

id  may  l>e  Inaccurate.     A  little  later  on,  somt»  time  In  April,  Col.  Davis  left 

I  a  prolonpefl  InsptH'tlon  trip.    The  primary  pun>ose  of  the  trip  was  to  acquaint 

e  s«»rvice  in  the  field  more  fully  with  the  juirposcs  of  (ienrral  OnhM-s.  .No.  7, 

111  in  this  way  secure  the  thoroujrh  cooperation  of  the  reviewing:  authorities 

id  divisional  and  tlei>artment  Jud;re  advo<'ates.     In  the  meant imr  Col.  Splller 

id  been  transferred  from  the  position  of  exe<-utlve  oMicer  in  th«*  .lud^re  .V<lvornte 

'»n«»rars  Oflice   to   the   Military   Justice   S«M*tion,   and    was   the   senior   oflicer 

that   *»<H'tion   next   to  Coi.    Davis,   so   that   when   Coi.    Davis  left    u[>on    the 

s]M*ctlon  trip  Col.  Splller  luvnme  actln;:  head  of  the  Si-ction.    Col.  Spilh'r  was 

•tln^  head  of  the  se<'tl(»n  for  but  a  short  time,  perhaps  a  week  or  10  days,  when 

il.  Head  was  iissljrniMl  to  duty  in  the  si'etlon,  and  as  senior  oflieer  beeanie  the 

Nid.     Immediately  after  Col.  Davis  left  on   this  inspection  trij)  tlu'  practice 

h|ch  had  jrrown  up  under  (Jeneral  Orders.  No.  7,  was  modified.  If  not,  indttHl. 

f»nictl<-al  efT«»<'t,  alM»IIshe<l,  and  thereafter  the  oni<'e  cont1n(»<l  itst^lf  in  d<>alin.:; 

Itb  r»'C(»rds  conilnir  up  under  (J^'ueral  Order<,  No.  7,  lo  the  bare  question  of 

o  lejndlty  of  the  pro<'«HHlIn;rs.    So  far  as  I  know,  the  change  in  poliry  was  not 

,1I«n1  to  the  attention  of  Oen.  fVowder  at  tlu^  time.     Tin'  chanjrc*  in  policy  was 

itrstantially  In  a<-<'ordance  with  the  views  whl<-h  had  bci'n  so  many  tlna's  ex- 

i»<.««hI  by  Oen.  .\nsell  and  Col.  Mayes  durin;;  th«'  many  <liseussions  while  Col. 

nvis  and  myself  were  buildin;:  up  the  [)raciice  T  have  ref«M-red  to  under  (Jen 

a  I   OrdrTs,  N<».  7. 

i}.  iMirln^r  tlM*s4*  various  discussions  lo  which  you  ref«»r,  did  \nu  ever  lit^ir 
ell.  -Ansell  express  the  views  in  elTect  Hint  while  ]\v  belit^ved  that  tlie  oidy 
•op«T  solution  of  the  cpiestion  was  hi-*  views  r<';:ardinj:  tlw  proper  inlerpreta- 
i>fi  of  se<-tion  llfK).  yet  that  he  would  be  content  to  use  that  power,  if  that 
»wer  of  n»vislon  weri'  iriven,  even  thouirh  it  rested  els«*when'?  A.  No,  sir.  In 
iiif  r<>nn<M-tlon  It  may  be  said  that  a  lenjrthy  memorandum  was  prepanni  in 
irt  hy  C(»|.  l>nvis.  in  part  by  myself,  which  is  in  the  files  of  the  .Iu(l;;e  .Vdvo- 
ito    OeneraTs   Oflice.      It    dealt    with    tla*    two   questions,    first,    the    inherent 
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power  of  the  President  to  exercise  appellate  jurisdiction  by  such  methods  as 
he  might  adopt;  and,  second,  his  powers  under  existing  legislation  thxx>agh 
general  orders  to  control  the  progress  of  the  case  from  its  inception  to  its 
execution.  We  souglit  to  find  in  the  powers  of  the  President  such  inherent 
and  statutory  powers  as  would  meet  all  of  the  then  needs.  Gen.  Ansell  wa.s 
vigorously  oi[)posed  to  these  views.  Not  only  was  he  opposed  to  the  view  that 
such  Inherent  power  was  lodged  in  the  President,  but  also  the  view  that 
there  was  any  legal  sanction  for  the  exercise  of  any  such  power  under  existing 
law.  The  memorandum  prepared  by  Col.  Davis  and  myself  was  submitted  lu 
Secretary  Baker,  by  Gen.  C'rowder,  who  expressed  his  sympathy  with  the 
legal  views  expre.ssed  therein.  The  Secretary,  however,  suggested  that  in  or- 
der to  remove  any  doubt  as  to  the  power  of  the  President  to  exercise  full 
appellate  jurisdiction  and  rather  than  undertake  to  deduce  such  a  pt»wer  fixjiu 
legislation,  the  ccmstruction  of  which  might  bo  open  to  discussion,  tliat  a 
bill  be  presented  to  Congress  asking  for  such  ix>wer.  Conformably  with  this 
suggestion  I  prepared  a  bill  by  direction  of  Gen.  Orowder  which  was  an 
amendment  to  section  1199  of  the  Revised  Statutes.  That  bill  was  prepare*! 
in  January,  1918.  In  connection  with  the  preparation  of  the  bill  I  preparetl, 
in  collaboration  with  Col.  Davis,  an  argument  of  some  pages  in  support  of  tlie 
legislation. 

Q.  The  proposed  legislation  did  not  meet  with  the  approval  of  Gen.  An> 
sell. — A.  He  was  opposed  to  the  amendment,  which  sought  to  confer  tliese 
broad  appellate  powers  upon  the  President.  I  di.scussed  this  matter  with  him 
several  times  during  the  preparation  of  the  amendment  and  the  prepanition 
of  the  argument  In  support  of  the  amendment.  His  contention  was,  as  it 
had  been  theretofore,  that  the  word  **  revise "  gave  cert;iin  power  to  the 
Judge  Advociite  General,  that  the  proposed  amendment  was  an  encroach- 
ment upon  such  powers,  and  that  he  could  not,  therefore,  favor  It*  Col. 
Davis  and  myself  then  prepared  letters  which  embodied  the  argument  to 
which  I  have  referred  In  sup|K>rt  of  the  bill,  and  these  letters  were  .signed 
by  the  Secretary  of  War  and  transmitted  with  copies  of  the  bill  to  the  Mili- 
tary (Committee  of  Senate  and  Hou.se. 

Q.  What  was  Gen.  Ansell's  attitude  and  what  po.sition  did  he  taken  with 
resi)ect  to  the  propriety  of  interfering  at  that  time  during  the  war  with  long 
sentences  which  had  been  imi>osed  by  courts- martial  and  duly  approved  by  tht* 
reviewing  autliority,  provhltnl  the  record  of  the  case  showed  no  legal  or  other 
irregularities? — A.  Si>eaking  generally,  his  attitude  was  that  it  was  frequently 
necessary  in  the  interest  of  military  discipline  that  si^vere  sentences  Iv 
imposed;  that  such  sentences  must  be  frequently  impo.stHl  for  their  salutary 
or  moral  effect  upon  the  Army  at  large.  I  have  often  heard  him  say,  in  justi- 
fication of  a  policy  of  not  Interfering  during  the  war  with  such  sentenv-es, 
that  it  was  not  to  be  supposed  that  long  sentences  would  be  actually  served  out 
In  full  for  military  offenses  after  the  war  was  over. 

Q,  Did  you  hear  Gen.  Crowder  express  any  views  upon  this  subject,  or  are 
you  familiar  with  the  views  entertained  by  him? — ^A.  I  don't  think  that  I  ever 
dl.scusse<rthat  particular  subject  with  Gen.  Crowder.  He  was  mucli  engaged 
with  the  work  of  the  Provost  Marshal  General's  Office. 

Q.  Are  you  familiar  with  the  four  ca.ses  of  death  sentences  In  France  which 
have  been  so  thoroughly  advertlse<l? — A.  Very  familiar.  General. 

Q.  I  wish  you  would  state  briefly  y(mr  knowledge  as  to  the  procedure  In 
those  cases,  step  by  step,  and  the  part  played  by  different  officers  in  the  dispos:il 
of  those  cases. — A.  The  cases  are  so  familiar  to  everybody  concerned  that  it  is 
unnecessary  to  go  into  the  details  in  regard  to  the  case.  The  records  in  the  four 
death  cases  from  France  reached  the  office  of  the  Judge  Advocate  General  in 
Washington  along  about  February  26-27,  1918.  They  were  .sent  to  Maj.  Rami 
a  well-known  criminal  lawyer  of  New  York,  then  stathmed  In  Washington,  for 
review.  Maj.  Rand  reviewed  the  four  cases,  wrote  a  review  in  i^cii  cas*> 
in  which  he  found  that  the  proceedings  were  regular,  the  verdict  sustalne*! 
by  the  eviden<'e,  and  reconmiended  that  the  sentences  be  carried  into  eff*Hi. 
The  records,  with  the  reviews,  then  went  to  the  desk  of  Col.  Davis,  chief  of 
the  se<.'tion,  and  from  his  desk  went  to  Gen.  An.sell  and  Col.  Mayes,  w!k>  were 
officing  together.  In  the  preparation  of  his  reviews  Maj,  Rand  had  inr<jr- 
porate<l  in  but  one  of  them  the  text  of  a  communication  or  indorsement  fnau 
Gen.  Persldng  reccanmending  that  the  death  .sentences  be  confirmed  aiul  cur- 
rie<l  into  execution,  lu  the  other  three  reviews  he  had  referrwl  only  to  tho 
memorandum  from  Gen.  Pershing.  The  reviews  thus  prepared  by  Maj.  Rand 
were  returned  through  Col.  Davis  to  Maj.  Rand  from  the  office  of  Gen.  Ansel  I, 


ESTABUSHMENT  OF  MIL.ITABT  JUSTICE.  827 

with  tbe  suggestion  that  there  should  be  incorporated  In  all  four  reviews 
rather  than  In  only  one  the  full  text  of  the  recommendation  of  Gen.  Pershing. 
The  reviews  were  rewritten  conformably  to  the  suggestion  and  were  returned 
through  Col.  Davis  to  Gen.  Ansell  and  Col.  Mayes.  From  there  they  must 
have  gone  to  the  desk  of  Gen.  Crowder.  Up  to  that  time  I  had  understood 
that  the  office  was  to  recommend  the  execution  of  these  sentences.  Prior  to 
this  time  I  had  discussed  the  cases  with  Maj.  Rand  and  perhaps  one  or  two 
other  officers  and  had  expressed  my  dissent  frbm  the  conclusion  that  the  sen- 
tence's should  be  carried  into  execution.  The  records  found  their  way  to  tbe 
(leflk  of  Gen.  Crowder  for  his  approval  and  signature,  after  having  passed 
through  the  hands  of  Gen.  Ansell  and  Col.  Mayes  with  the  recommendation  that 
the  sentences  be  carrie<l  into  effect.  It  was  on  thi^  point,  and  some  time  after 
the  middle  of  March,  1918,  that  Gen.  Crowder  called  me  into  his  office  and 
stated,  among  other  things,  in  substance,  that  these  records  had  come  to  him 
for  his  approval,  that  he  was  disturbed  about  the  cases,  and  he  requested  me 
to  take  tho  records,  make  a  careful  study  of  them,  and  write  reviews  ampli- 
fying the  statement  of  facts  with  a  view  to  setting  forth  a  complete  history 
of  each  case  in  the  review.  He  also  requested  me  to  study  the  records  in 
similar  cases  coming  In  from  the  same  and  other  divisions  in  France  with 
the  view  of  determining  whether  or  not  the  sentences  imposed  in  other  and  like 
rases  bore  any  relation  to  the  sentences  upon  which  the  office  was  then  about 
to  act.  I  ifrepare<l  a  full  review  in  each  case,  concluding  with  the  statement 
that  there  was  some  evidence  which,  If  believetl  by  the  court,  would  support 
the  verdict  of  conviction  and  that  there  were  no  Jurisdictional  errors.  The 
rp\1ews  prepared  by  me  did  not  contain  any  recommendation  as  to  action  to 
be  taken.  They  were  submitted  to  Gen.  Crowder  alx)ut  April  10.  At  the  same 
time  I  submitted  a  lengthy  memorandum  di.scussing  these  four  cases  and  giving 
th<»  history  of  a  number  of  similar  cases  arLslng  in  France,  and  concluding 
with  a  strong  expression  of  my  views  as  to  the  disposition  to  be  made  of  the 
r-jises,  viz,  that  the  death  sentences  should  not  be  carrle<l  Into  effect.  About  the 
time  these  reviews  and  this  memorandum  were  handefl  to  Gen.  Crowder,  I 
tliink  on  the  same  morning,  T  had  my  last  talk  with  Gen.  Ansell  conci»rning 
tliese  cases.  He  asked  me,  in  substance,  "  I  understand  that  you  are  not  In 
favor  of  carrying  the  death  sc»ntences  Into  effect  upon  these  men  convicted 
in  France,"  and  I  told  hlni  that  T  most  emphatically  was  not  and  that  I  was 
ftitisfied  that  if  he  would  take  the  reviews  which  I  had  prepared  for  Gen. 
Crowder  and  the  supplemental  memorandum  and  study  the  whole  situation 
carefully  that  he  would  agree  with  me  that  these  sentences  should  not  be 
oarri^'d  Into  effect.  This  occurretl  about  a  month  and  a  half  after  the  records 
came  into  the  office  and  at  least  a  month  after  Maj.  Rand  had  prepared  his 
reviews  recommending  that  the  sentences  be  carried  Into  execution.  A  few 
days  later,  I  understand.  Gen.  Ansell  was  reque.sted  by  Gen.  Crowder  to 
submit  his  views  to  the  latter  upon  the  cases,  and  he  prepared  a  written 
memorandum  for  Gen.  Crowder.  All  of  the  facts  that  he  sets  forth  in  his 
memorandum,  both  concerning  the  death  cases  and  other  like  cases,  the  char- 
acter of  the  convicted  men,  etc.,  were  taken  entirely  from  the  memorandum 
which  I  had  laid  before  Gen.  Crowder  on  April  10.  I  understnn<l  that  there 
was  a  formal  recommendation  added  to  the  reviews  prepared  by  me.  The 
exact  character  of  that  recommendation  I  do  not  know,  as  I  never  saw  the 
reviews  after  they  left  my  desk.  Under  date  of  April  16  (»en.  Crowder,  In 
connection  with  the  records  and  reviews,  transmitted  to  Secretary  Baker  a 
long  memorandum.  I  have  seen  a  copy  of  that  memorandum.  It  embodied  in 
very  large  part  the  text  of  the  memorandum  which  I  had  submitted  to  him 
under  date  of  April  10,  and  in  addition  ampllfie<l  views  of  Ids  own.  It  like- 
wise emb«KHed,  in  substance,  the  views  which  Gen.  Ansell  had  «»xpressed  in 
his  memorandum  to  Gen.  Crowder  under  date  of  April  15.  This  nieniorandum, 
signed  by  Gen.  Crowder,  went  to  Mr.  Secretary  Baker  with  the  records  and 
reviews,  and  in  very  large  measure  furnished  the  basis  for  the  communica- 
tion which  Mr.  Se<Tetary  Baker  wrote  about  two  weeks  later  to  tlie  President, 
transmitting  the  records  and  the  reviews,  and  which,  after  a  pn^sentation  of 
the  facts  and  the  history  of  each  case,  recommende<l  that  the  death  sentences 
\ye  not  executed. 

Q.  During  the  interview  which  yon  had  with  Gen.  Ansell  on  this  occasion  did 
Oen.  Ansell  give  expression  to  his  views  as  to  wlietlier  or  not  the  deatli  .•sentence 
sliould  be  executed? — A.  Not  up<m  this  occasion. 

Q.  Did  you  upon  any  occasion  hear  him  express  his  views  upon  this  subject? — 
A.  Yes,  sir. 
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Q.  State  definitely  what  they  were. — A.  I  woutd  not  be  able  to  give  the  time  »r 
the  exact  lanjaiape  nsed.  Probably  the  cases  came  to  me  fmm  Gen.  Crowder  for 
further  study  and  report,  because  I  had  been  very  outspoken  against  r(^^»iD- 
mendlng  that  the  death  sentences  be  carried  Into  effect.  In  fact,  I  had  a  nuiHlnr 
of  argnmients  with  Maj.  Rand  and  other  officers  in  which  I  very  strongly  opp<»stii 
wliat  I  understood  at  the  time  was  the  settled  decision  of  the  acting  head  of  the 
office  to  recommend  that  the  sentences  be  carried  into  effect.  I  say  I  understand 
that  that  was  the  settled  decision  of  the  office  for  two  rea.sons — ^first«  reviews 
prepared  by  Maj.  Hand  and  so  recommended  had  gone  across  the  desk  of  0»L 
Davis  to  Gen.  Ansell  and  ('ol.  Mayes  and  had  been  returned  not  f<»r  the  purjuise 
of  changing  the  character  of  the  reviews  or  of  the  recommendations  but  merely 
for  the  inclusion  in  three  of , the  reviews  of  the  full  text  of  Gen.  Perslilnjc's  menu*- 
randum,  and  with  this  inclusion  they  had  been  returned  and  had  gone  to  (teit 
Orowder's  desk  for  his  signature.  The  second  reason  is  that  I  had  talked  witli 
Maj.  Rand,  who  was  c"onferring  with  (\>1.  Mayes  and  Gen.  Anseli,  about  the 
cases,  and  I  had  talked  with  Col.  Mayes  and  with  Gen.  Ansell  and  had  taken 
occasion,  although  the  cases  were  not  then  In  my  hands  for  review,  to  express  the 
settled  conviction  that  It  would  be  a  great  mistake  and  an  injustice  to  carry 
those  sentences  into  effwt.  At  that  time  these  officers  did  not  agree  with  me,  bui 
were  of  the  opinion  that  the  views  of  Gen.  Pershing  with  respect  to  the  i)n>priety 
and  the  expediency  of  carrying  these  sentences  into  effect  should  be  followetl. 
While  these  cases  were  under  consideraticm  In  the  office  and  before  the  re<t»niH 
came  to  me  from  Gen.  (Crowder  for  review,  as  I  have  just  stated,  I  dis(*u.««sed  tlieai 
with  Gen.  Ansell  and  other  officers  on  more  than  one  <H!casion,  and  Gen.  Ansell 
had  stated  to  me  during  those  discussions  that  he  thought  the  sentences  shoukl  be 
carried  into  effect. 

Q.  During  the  period  that  you  were  acting  Chief  of  the  Division  of  Military 
Justice  what  was  the  routing  of  courts-martial  cases  at  the  time  they  arrived  in 
the  office  until  they  left  or  went  to  the  permanent  files,  and  what  ctinnection  had 
Gen.  Ansell  with  and  re.sponsibillty  for  the  administration  of  that  division  1f — 
A.  First,  all  opinions  of  a  general  nature,  dealing  with  the  administiatit»n  of 
military  justice,  were  routed  ovei*  his  desk.  Second,  all  opinions  dealing  with 
particular  cases  where  the  communication  was  addressed  to  the  SeiTt^tary  of 
War,  or  to  the  President  through  the  Secretary  of  War,  or  to  The  Adjutant  <;en- 
eral.  This  se<*ond  class  would  involve  all  cases  where  w^ntence  had  been  pul>- 
lished,  so  that  they  had  become  effective  before  the  record  readied  the  Office  of 
the  Judge  Advocate  (teneral,  and  invo!ve<l  a  omsiderable  pt^rcentage  of  all  the 
cases  coming  from  the  office.  Third,  after  General  Order  Xo.  7  went  into  eiT^nt 
it  will  be  noted  that  the  records  came  dire<'t  then  to  the  Office  of  the  Judge  AdviK 
cate  General  for  review  before  sentence  was  finally  publisheil,  and  the  Jii(l;re 
Advocate  GeneraPs  Office  had  established  the  practice  of  sending  them  hark 
direct  to  the  reviewing  authorities  with  a  statement  as  to  the  legality  or  illegnlity 
of  the  proceedings  and  such  rec(immendations  as  It  was  deemed  pn>per  to  make. 
Col.  Davis  was  then  the  head  of  the  section.  The  practice  grew  up  for  hlni  to 
sign  the  opinions,  returning  the  records,  and  in  such  cases  the  records  would  not 
be  routed  over  by  Gen.  Ansell.  The  reason  this  practice  grew  up  was  that 
Gen.  Ansell  and  Col.  Mayes  wen^opposwl  to  the  practice  of  returning  the  re<'t>nl< 
with  a  distinct  reconiniendation  by  the  Judge  Advocate  General  as  to  the  quantity 
of  punishment  to  he  imposed,  the  general  policy  with  respect  to  sentence's  In 
different  classes  of  cases,  the  place  of  confinement,  and  tlie  like.  When  I  wa^* 
acting  head  of  the  st»ctlon  for  a  short  time  in  March  I  follow(»d  the  practioe  i»f 
signing  these  opinions,  retuniinc:  the  records  In  accordance  with  the  practice  that 
Col.  Davis  had  established.  Everything  was  routed  over  Gen.  Ansell's  d<»*?k 
except  the  opinl<ais  returning  records  under  General  Order  No.  7. 

Q.  Was  everything  in  the  way  of  recommen<lations.  reviews,  etc..  golne  to 
higher  authority,  routed  over  Ids  desk? — A.  Yes.  sir:  everything  that  went  np 
to  higher  authority,  to  The  Adjutant  General,  the  Chief  of  Staff,  the  Pn^sld^-nt, 
or  the  Secretary  of  Wjir,  was  routed  through  him  and  over  his  desk. 

Q.  Do  you  know  of  any  orders,  verbal  or  otherwise,  which  in  any  way  cur- 
tailed the  activities  or  responsibilities  of  Gen.  Ansell  with  respect  to  the  ni\- 
mlnistration  of  militnry  justice  during  the  perio<l  November,  1917.  to  the  time 
he  left  for  Europe,  April.  1018?— A.  I  do  not. 

Q.  What  l^nowledge  have  you  relative  to  the  establishment  of  a  branch  offi<«e 
in  France:  any  knowhMlge  except  what  wouhl  be  of  record? — A.  T  think  m^iie. 
It  was  a  matter  of  general  discussion  in  the  office,  but  the  ultimate  rt*sult  wn^ 
embodied  in  the  order. 
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Q.  The  records  show  that  in  the  case  of  the  Fort  Blisw  mutineers  Oeu. 
ADsell  in  his  review  actually  put  into  effect  the  powers  which  his  Interpreta- 
tion of  section  1199  gave  to  the  Judge  Advocate  General?— A.  Yes.  sir. 

Q.  These  were  the  first  cases  in  which  this  action  appears.  It  also 
appears  that  similar  action  was  taken  by  him  in  a  considerable  number  of 
<«ses  subsequent  to  this.  Do  you  recall  any  discussions  or  conversations  in 
tlie  office  rejErarding  that  act? — A.  Yes,  sir.  The  first  cases  in  wliich  action 
was  taken  by  the  Acting  Judge  Advocate  General  under  his  assumed  powers 
of  revisions  were.  I  believe,  the  Narber  case,  and  the  case  of  the  seven  or 
eight  nonct>mmissioned  officers  of  the  Artillery  Battery.  The  action  taken  in 
each  of  these  cases  was  simply  to  reverse  and  set  aside  the  sentence,  or  words 
to  that  effect.  It  was  my  recollection  that  these  cases,  with  the  action  of  the 
Judge  Advocate  General  thereon,  went  up  In  the  usual  routine  to  The  Adju- 
tant General  for  formal  order,  and  that  about  that  time,  or  very  shortly  there- 
aft»*r,  Gert.  Ansell  prepared  a  memornndum  In  support  of  the  power  which  he 
had  sought  to  exercise.  In  the  meantime,  and  before  this  memorandum  was 
snbiiiitteil,  a  number  of  other  cases  were  dlsposetl  of  In  like  manner.  The  pur- 
jiose  of  so  doing  while  the  matter  was  pending  before  the  War  Department  I 
do  not  know. 

Q.  Have  you  any  knowledge  of  a  conversation  which  took  place  In  connec- 
ti<>ttDiith  and  at  the  time  that  you  were  directed  to  prepare  a  review  of  the  four 
FniBce  cases  in  which  Gen.  Ansell  Is  said  to  have  expressed  affirmatively  his 
vi^nrs  relative  to  the  execution  of  the  sentences  as  Imposed? — A.  I  did  not  per- 
>»rBally  ever  hear  any  such  conversation  between  Gen.  Ansell  and  any  other 
ofBrer.  However,  some  time  after  the  records  in  the  death  cases  from  Prance 
rame  to  me  from  Gen,  Crowder  for  further  study.  Col  Davis  informed  me  of 
a  conversation  which  he  had  Just  had ;  I  mean  by  that  a  conversati<m  he  had 
shortly  before  he  spoke  to  me  about  it.  Col.  Davis  stated  in  sub8tanc*e  that 
(Jen.  Ansell  had  use<l  some  profanely  forcible  language  In  connection  with  these 
(uses.  I  would  not  undertake  to  give  the  language  of  the  conversation,  but 
my  rei*olle<*tic)n  of  Its  effect  or  substance  Is  that  he  objected  to  or  resent<*d  the 
fact  that  the  sentences  were  not  being  promptly  carried  into  effect  in  accordance 
with  the  recommendations  contained  in  MaJ.  Rand*s  reviews,  instead  of  which 
they  had  been  returned  to  me  for  further  study  and  report  by  Gen.  Crowder. 

Q.  What  effect  did  these  various  controversies,  which  took  place  In  Novem- 
ber. 1917,  and  subsequently,  have  upon  the  morale  of  the  office  or  upon  the 
flfi<-iency  of  the  work  of  the  Division  of  Military  Justice? — A.  For  a  time,  say 
in  the  latter  part  of  November,  and  a  conshlerable  part  of  December,  It  left 
tlie  force  In  doubt  ami  uilr'ertainty  as  to  the  policies  to  be  followed.  However. 
it  may  be  said  that  in  the  main  the  officers  In  that  section  were  trained  and 
seasoned  lawy€»rs  from  civil  life  or  men  of  like  training  and  experience  In  the 
Militar>-  Establishment.  "They  continued  to  do  their  work  with  zeal  and 
efficiency,  affected  somewhat  perhaps  by  the  uncertainty  In  which  the  force 
was  left  for  a  month  or  six  weeks. 

Q.  To  what  extent.  If  any,  did  this  controversy  affect  the  personal  relations 
of  officers  In  the  offic*e  In  so  far  as  same  became  apparentf— On  the  surface 
the  relations  iH^tween  all  of  the  officers  remained  pleasant  and  cordial,  and 
smh  as  permitted  of  personal  contact  and  personal  conference  and  discussion 
W'ithout  the  embarrassment  of  any  personal  animosities  being  manifested 
themselves.  Of  course,  there  was  always  this  factor  In  the  situation:  For 
"Several  months  following  November,  1917,  whenever  an  officer  went  to  Gen. 
-\nsell  to  discuss  any  proposed  action  in  a  court-martial  case  the  discussion 
Was  almost  certain,  before  It  was  finished,  to  resolve  Itself  into  an  argument 
on  his  part  in  .support  of  his  construction  of  the  word  *'  revise."  so  that  that 
question  was  Intruded  In  almost  every  legal  dLscussion. 


Exhibit  25. 


Washington.  D.  C,  March  25,  1919. 

MaJ.  Stevens  Heckscher,  .Tuilge  Advo<*ate  Genera Ps  Department,  being  first 
duly  sworn,  was  interrogated  by  MaJ.  Gen.  J.  L.  Chamberlain,  Inspector  Gen- 
eral, ahd  testified  as  follows : 

Q.  State  your  name,  rank,  and  organization. — A.  Stevens  Heckscher;  major; 
Juflge  Advocate. 
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Q.  You  are  a  nieml)er  of  the  so-called  clemency  board? — ^A.  Not  of  the  recently 
created  clemency  board,  but  I  am  head  of  the  clemency  section  of  the  Military 
Justice  Division.  I  ought  to  add,  sir,  that  I  was  for  a  short  time  ooe  of  tht* 
ori^nal  three  memi)ers  of  the  clemency  Ixmrd,  but  I  was  relieved  by  Gen. 
Crowder  in  order  to  go  baclc  to  my  old  clemency  section. 

Q.  Who  are  the  members  of  the  clemency  l)oard  at  the  present  time? — A. 
Lieut.  Col.  Ansell,  Ck)l.  Easby-Smith,  Maj.  Conner,  Maj.  O.  Rogers,  Maj.  Aah- 
man,  Lieut.  Tittman,  and  I  tbinlc  one  additional  major  whose  name  I  do  not 
If  now. 

Q.  State  briefly  the  procedure  in  the  case  of  the  clemency  lx)ard. — ^A.  With 
reganl  to  the  prisoners  in  the  three  disciplinary  barraclcs  a  menuiraiidum  is 
tflled  out  by  the  commandant  of  the  barracks  in  question,  giving  tlie  material 
facts  that  would  be  relevent  upon  the  question  of  clemency,  together  with  the 
commandant's  recommendation  as  to  clemency.  That  memorandum  Is  sent  di- 
rectly from,  the  barracks  to  the  Judge  Advocate  (venerars  Office,  is  attachetl  n» 
the  record  of  trial,  and  together  with  any  other  papers  in  the  case  is  referre>l 
to  one  of  the  10  or  11  officers,  who  reviews  the  case,  in  the  first  instance  for 
the  clemency  board,  makes  a  short  summary  of  the  facts  attending  the  offen.^ 
as  shown  by  the  record  of  trial,  and  also  makes  his  own  tentative  reecMnnienda- 
tion  as  to  clemency.  The  board  then  goes  over  this  case,  approves  or  amends 
the  tentative  recommendation  of  clemency,  and  the  case  tl^en  goes  in  to  the 
Judge  Advocate  General  for  his  approval. 

In  addition  to  this  procedure  there  was  appointed  by  Gen.  Crowder,  after  I 
had  been  relieve<l  from  the  clemency  board,  a  special  board  of  review,  of  thre»» 
officers,  of  which  Maj.  Sannur  is  the  head,  whose  duty  it  is  to  review  any  cases 
from  the  clemency  board  where  the  reviewing  officer  has  indicated  that  the 
evidence  Is  weak  or  not  convincing  or  not  sufficient  to  sustain  the  finding  of  the 
court.  This  special  board  reports  on  such  cases  whether  in  its  opinion  the  evi- 
dence Is  sufficient  or  is  convincing.  I  do  not  think  it  has  yet  been  definitely 
decided  in  what  way,  if  any,  the  findings  of  this  special  board  are  incorporate* I 
in  the  clemency  review  that  goes  from  the  Judge  Advocate  General's  Office 
to  the  Secretary  of  War. 

So  far  as  my  inforuiaticm  goes,  heretofore  the  findings  of  the  special  Ix^anl 
have  merely  been  set  on  a  slip  of  paper,  which  Is  placed  among  the  papers  of 
the  case,  and  which,  of  course,  Is  the  basis  for  the  recommendation  of  tli? 
clemency  board,  but  It  has  not  been  Incoriwrated  in  the  clemency  review  that 
goes  to  the  Secretary  of  War.  I  understand  that  the  question  of  inconwmtin;: 
the  findings  of  the  siiecinl  board  as  to  the  evidence  Into  the  clemency  review 
is  now  being  taken  up  by  Gen.  Kreger. 

Q.  Can  you  give  me  any  definite  idea  as  to  what  i>ercentage  of  the  cast^ 
which  go  before  the  clemency  board  are  such  as  to  require  their  l)eiiig  sent  on 
to  this  si>ecial  board? — A.  I  really,  sir,  have  no  Information  upon  which  I  could 
even  hazard  an  approximation  on  that.  The  diflFerence  between  the  present 
clemency  section,  which  Is  a  part  of  the  Military  Justice  Division,  and  the 
clemency  board  is  that  the  clemency  section  handles  all  applications,  letters,  and 
petitions  for  clemency  made  by  the  prisoners  themselves  or  by  anyone  on  their 
behalf,  while  the  clemency  board  handles  cases,  as  It  were,  on  their  own  morion 
which  come  direct  from  the  barracks  or  from  the  i)enitentiaries  with  the  momiv 
randa  as  to  facts  that  I  have  heretofore  referred  to. 

Q.  Who  determines  whether  or  not  those  cases  shall  actually  fio  to  the 
clemency  board? — A.  That  question  Is  determined  by  the  record  room  upstairs 
l)ecnuse  they  see  at  once  where  a  case  has  an  application  or  letter  or  petition 
asking  for  clemency  such  case  shall  go  to  the  clemency  section,  whereas  the 
memoranda  from  the  barracks  or  a  list  of  prisoners  from  the  penitentiary  will 
go  to  the  clemency  board. 

Q.  The  clemency  board  is  not,  then,  under  you  as  chief  of  the  clemency 
division? — A.  No,  sir;  I  have  actually  nothing  whatever  to  do  with  the  clem- 
ency board  except  to  try  to  keep  in  liaison  with  it. 

Q.  How  long  have  you  been  on  duty  in  the  Department  of  Military  Justice? 
—A.  Since  the  latter  part  of  1918. 

Q.  As  a  result  of  your  experience  In  the  Division  of  Military  Justice,  and 
as  a  result  of  your  observation,  what  are  your  conclusions  as  to  the  working 
of  the  system  of  military  Justice  in  the  Army  as  now  applied? — A.  I  would 
say  that  the  rights  of  every  accused  are  scrupulously  protected  in  this  oflRce, 
First,  the  records  are  carefully  examined  to  see  that  during  the  trial  his  sab- 
stantial  rights  have  been  protected,  and  secondly,  after  he  has  been  legally 
convicteil  of  the  offenses  In  question  both  the  prisoner  himself  and  anyone 
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n  his  behalf  can  make  and  do  make  applications  for  clemency  and  leniency, 
net  I  can  aay  from  my  own  positive  knowledge  that  In  the  exercise  of  clemency. 
ven  during  the  period  of  the  war,  while  I  was  In  this  office  a  fair  and  liberal 
ttitude  was  exercised  toward  priscmers,  and  of  course  since  the  return  of 
3ndltlons  approximating  those  of  peace  a  more  liberal  attitude  has  naturally 
een  adopted. 

Q.  In  your  Judgment,  how  does  this  protection  compare  with  the  protection 
rhich  accused  prisoners  get  in  the  civil  courts? — A.  I  would  say  on  the  whole 
tiat  the  prisoner  Is  afforded  as  careful  protection  of  his  substantial  rljrhts 
rhen  his  i*ase  has  finally  passed  through  the  Judge  Advocate  (leneral's  Olllwj 
>  the  Secrets r>'  of  War  or  the  President  as  afforded  him  in  the  civil  criminal 
mrts  of  this  country.  I  do  not  mean  by  this  answer  to  Intimate  that  no  <'hanges 
•hatever  should  l)e  made  in  our  court-martial  pr<K*cHlure.  For  Instancv.  I 
riteve  that  the  presence  of  a  Judge  Advocate  learneil  in  the  law  at  each 
meral  court-martial  trial  would  be  advisable  and  that  his  duty  would  be 
niilar  to  that  of  the  Judge  In  the  criminal  case  who  would  charjre  the  court 
I  the  criminal  Judge  charges  the  Jury,  as  to  the  law  applicable  in  the  case 
Ml  that  the  law  as  so  laid  down  by  the  Judge  Advocate  must  be  ac<M'i»te«l 
r  the  c»ourt.  Again  I  feel  that  perhaps  the  power  of  the  reviewing  authority  to 
jconvene  a  court  and  send  back  the  case  for  reconsideration  after  tho  ciMirt  has 
!quitte<l  the  accused  is  one  that  is  of  doubtful  expediency  and  perhaps 
ibject  to  some  abuse. 

Q.  What,  In  your  opinion,  has  been  the  effect,  if  any.  upon  the  morale  of 
le  office  of  the  Judge  Advo(*ate  (ieneral  of  this  contn^versy  which  has  b<H»n 
rfng  on  in  the  public  press?— A.  Of  c<mrse,  I  think  that  the  so-called  contro- 
»rsy  has  had  a  somewhat  unsettling  and  <llsturbing  eff^K't  nyum  the  members 
•  the  Judge  A<lvocate  General's  Office.  I  think  as  a  whole  th(*  men  have  felt 
mi  the  work  under  Lieut.  Col.  Ansell,  as  Well  as  under  (Jen.  (Vowder  and 
pfi.  Kreger,  has  been  well  done  by  an  exceptionally  able  staff  of  lawyers, 
I  may  Ih»  permitte<l  to  say  so,  and  they  furtluT  Uh*]  that  perhaps  not  in- 
Dtionally  but  none  the  less  inevitable  the  public  has  n»ceived  a  wholly  wn»ng 
ipresslou  of  military  Justice  as  adminlstenMl  under  the  Judge  Advocate 
Mieral. 
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March  20,  1019. 

Q.  4  Jive  your  full  name,  rank,  and  present  duties. — A.  ('nl.  William  S.  Weeks; 
dge  advwate;  exe<'Utlve  officer.  Judge  A(lv<K*ate  General's  Department. 
Q.  How  long  have  you  been  on  dutyV — A.  Alxmt  the  1st  of  August,  1918 — 
mewliere  lietween  the  Ist  and  ndddie  of  August. 

Q.  At  the  time  the  question  of  amendment  of  (reneral  Order  No.  7  was  untler 
nHiderati<»n  In  the  office,  did  you  have  any  part  In  the  discussions  4)r  in  the 
eiwration  of  this  amendment? — A.  No,  sir. 

Q.  Were  ytm  present  at  any  of  the  discussions  pertaining  to  that  nnn*n<l- 
r»iit? — A.  1  think  not.  sir;  I  have  no  nn'ollectlon  of  having  Imhmi  present  at 
ly  dlscus.s|on  of  that  matter  at  all.  It  was  all  taken  up  in  the  Division  of 
llltary  Justice  and  was  di8<!usse<l  by  those  oflleers.  I  have  nothing  io  do 
th  that  work. 

Q.  Kxplaln  definitely  what  has  been  the  .♦status  of  (icn.  Ansell  In  the  officv  of 
e  Judge  Aciv<K*ate  (Jeneral  since  you  he<'aine  exe<'Utive  oflicer  and  up  tn  the 
esent  time? — A.  When  I  first  went  to  the  ofllee  I  acted  as  assistant  to  Col. 
urnrn-.  At  that  time  Col.  Mayes  was  senior  assistant,  under  Gen.  Crowder, 
,d  <'ol.  Morrow  was  exe<*utlve  officer.  That  lasted  for  about  a  month.  Dur- 
i;  tfmt  time  iJen.  (Yowder  was  In  rharge  of  all  matters  ]H'rtaining  to  dejmrt- 
-iitH  and  i>ersonn«»l,  and  went  over  nil  the  lm])ortant  rases,  .\tter  (len. 
iselTs  return  \n  the  office  <'oI.  .Mayes  was  onhTcd  to  Fran<-e  and,  as  1  re- 
-mlier,  that  was  alMMit  the  last  of  .\ngust,  or  1st  of  September.  Shortly  iliere- 
ter  <'oi.  Morrow  was  also  ordered  to  France.  After  (ien.  Ans4»irs  return 
e  running  of  the  office  remained  nlMnii  the  same  as  when  Col.  .Mayes  was  in 
arge.  Gen.  Crowder,  as  I  un(lerstoo<l  It,  retalne<l  charge  of  the  ap[M)lntm4»nt 
all  offi<'ers.  I  know  tliat  all  rec<innnendatlons  were  approvinl  by  him  and  It 
IS  my  understamling  that  matters  of  polh-y  were  referred  to  him.  That  con- 
luwl.  in  a  genenil  way,  up  t'»  sometime  alwuit  the  mid<lle  of  January,  when 
•n.  Crowder  came  back  and  t<M»k  charge  of  the  office. 
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(}.  Upon  the  return  of  Gen.  C'rowder  to  the  office  what  changes  were  made  as 
to  the  duties  of  (ren.  Ansell  with  respect  to  the  administration  of  military 
justice? — A.  Shortly  after  his  return  to  the  office  Gen.  Crodwer  issued  a  memo- 
randum cluuiKin);  the  routing  of  certain  classes  of  i)apers,  as  I  remember. 
( Memorandum  herewith. ) 

Q.  To  wluit  extent  luive  you  l>een  a&sociated  with  tlie  Division  of  Military 
Justice  In  tlie  Judge  Advocate  General's  Office? — A.  When  I  was  first  ordere<l 
to  duty  in  the  Judge  Advocate  General's  Deiiartment  I  was  assigned  to  the 
Division  of  Military  Justice,  under  Col.  liead.  I  remained  on  that  duty  for 
about  three  weeks.  During  that  time  I  reviewed  some  records,  but  my  prin- 
cipal duty  was  preparing  indorsements  to  letters  i)ertaiiiing  to  military  justice 
and  acting  as  a  sort  of  executive  officer  to  that  division — assigning  ro«»m!s 
desks,  checking  up  the  record  room,  etc. 

Q.  So  far  as  you  have  observed  in  your  capacity  as  executive  officer,  what 
has  been  the  effect,  if  any.  uiK)n  the  morale  and  efficiency  of  the  office  of  this 
controversy  which  is  going  on,  with  respect  to  the  administration  of  military 
justice? — A.  So  far  as  affecting  the  morale  of  the  office  I  noticed  no  luirticular 
(change.  There  have  been  .several  officers  from  the  office  and  some  oflicvrs 
assigned  from  the  Provost  Marshal  General's  Office  on  some  s|>ecial  duty, 
whose  functions  I  know  nothing  about.  Prior  to  the  time  that  this  discussion 
arose  I  gained  the  Imjjression  from  talking  to  officers  from  civil  life  on  dut.\ 
in  the  department  that  they  beUeve<l  that  changes  in  the  court-martial  manual 
and  In  the  Articles  of  War,  should  be  made.  Since  this  controversy  arose  I 
have  not  taken  occasion  to  express  any  views,  nor  to  receive  any. 

Q.  Explain  fully  what  disposition  was  made  of  Gen.  Ansell's  rei>ort  of  his 
Euroi)ean  trip? — A.  Along  about  the  last  of  August,  I  can't  be  sure  of  these 
dates,  but  I  know  it  occurred  before  we  moved  into  this  buUdlug,  Gen.  Ansell 
gave  a  lecture  to  all  of  the  officers  of  the  department  on  ids  trip  abnuid; 
this  was  shortly  after  his  return.  As  I  remember  the  circumstances  lie  went 
through  the  executive  office  into  Gen.  Orowder's  office  and  got  that  report  from 
Gen.  Crowder's  desk,  and  then  went  on  through  Into  the  library,  wliere  the 
lecture  was  given. 

Q.  Was  that  the  original  or  a  copy  of  the  report? — A.  That  was  the  original. 
After  we  m(»ve<l  into  the  office  over  here  he  gave  another  lecture  on  that 
reix)rt  to  the  officers  wii(»  had  come  In  since  that  time.  When  Col.  Morrow 
and  Col.  Power  went  abroad  they  asked  me  to  get  that  report  and  luive  copies 
made.  I  had  those  copies  made  one  Sunday  morning,  and  as  I  remember  I 
had  four  of  them  made  by  Mr.  O'Neil,  a  stenographer  in  the  office,  who  <*ame 
to  work  Saturday  night  and  Sunday  morning  as  they  were  leaving  on  Sunday 
afternoon.  I  furnishe<l  each  with  a  copy  and  I  kept  two  copies,  one  for  myself 
and  one  I  attached  to  the  original.  I  found  that  that  report  had  never  l>ecn 
put  on  file,  and  later  on,  some  one  else  who  was  going  abroad  (I  think  it  w:i** 
Col.  GofF).  asked  for  a  copy.  In  the  meantime  I  thought  that  Gen.  Ansel!  had 
the  report  in  his  file,  and  I  suggested  that  he  had  better  put  It  In  the  files  of 
the  office — and  that  was  done.  I  furnished  Col.  Goff  a  c<»py,  I  think  I  gave 
him  my  copy. 

Q.  You  don't  know  when  this  report  came  into  the  hands  of  Gen.  Crowder? — 
A.  No,  sir ;  I  do  not. 

Q.  When  was  the  report,  if  at  all,  forwarded  to  the  W^ar  Department? — A. 
It  never  was  forwarded  so  far  as  I  know.     The  last  I  saw  of  it  was  in  the 
files  of  the  office. 

Q.  In  that  reixirt  Gen.  Ansell  calls  attention  to  the  liabilities  which  are 
liable  to  grow  out  of  the  presence  of  our  Army  in  France,  and  urged  ste[>s  lio 
taken  to  gather  and  record  facts  with  a  view  to  forehanded  preparation  apiinst 
unjust  claims  and  excessive  damages  for  the  just  ones.  Do  you  know  whether 
any  action  was  ever  taken  along  those  lines? — A.  None  so  far  as  T  know. 

Q.  You  don't  know  what  Is  being  done  along  those  lines  In  Prance? — A.  1 
don't  know%  sir. 

Q.  Have  any  steps  l)een  taken  by  the  office  of  the  Judge  Advocate  General 
in  Washingtcm  to  bring  about  any  such  action? — A.  None;  so  far  as  I  know.  It 
may  have  been  taken  and  gone  out  direct  from  the  Judge  Advocate  Genornrs 
office  without  m,v  knowing  it. 

Q.  Is  It  probable  that  In  matters  of  that  kind  that  corresfKindence  would  g« 
out  without  passing  over  your  desk? — A.  It  could  go  out  without  passing  over 
my  desk.  Does  not  necessarily  pass  through  me.  Ordinarily  I  would  hear 
something  about  it,  but  it  Is  not  necessary. 

Q.  Going  back  to  the  memorandum  of  January,  1919,  changing  the  routing  "f 
work  in  the  office,  do  you  recall  what  effect  that  had  upon  Gen.  AnselKs  dtitles, 
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vrith  respect  to  military  justice? — ^A.  As  I  remember  that  memorandum  it  read 
something  lilse  this :  "  Until  further  orders  all  matters,  except  those  pertaining 
to  military  justice,  shall  be  routed  through  Gen.  Ansell.  Those  pertaining  to 
military  justice  shall  go  direct  to  Gen.  Crowder." 

Q.  Did  this  take  place  before  or  after  Gen.  Ansell  appeared  before  the  Senate 
committee? — ^A,  This  I  could  not  say. 

Q.  Do  you  know  why  this  change  was  made  by  Gen.  Crowder? — ^A.  No;  I  do 
not  know  why  he  made  the  change.  I  think  he  said  something  about  expediting 
the  business  of  the  office. 


Exhibit  27. 

Washington,  D.  C,  March  26,  1919. 

Lieut.  Col.  Samuel  T.  Ansell,  Judge  Advocate  General's  Department,  being 
first  duly  sworn,  was  interrogated  by  MaJ.  Qen.  J.  L,  Chamberlain,  Inspector 
General,  as  follows: 

Q.  The  draft  of  the  order  of  November,  1917,  designating  you  as  Acting 
Judge  Advocate  General  contains  this  statement:  "The  verbal  orders  of  the 
Secretary  of  War  under  date  of  August  11,  1917,  designating  Brig.  Gen. 
Samuel  T.  Ansell,"  etc.  Can  you  tell  me  anything  about  those  verbal  orders? — 
A.  General,  I  feel  that  as  a  matter  of  self-protection  I  have  the  right  to  decline, 
and  I  ought  to  decline,  and  I  therefore  do  decline  to  answer  this  question  or 
any  other  question  asked  me  by  the  Inspector  Gieneral  in  this  investigation, 
inasmuch  as  I  l)elleve  the  purpose  of  It  Is  to  lay  the  foundation  for  disciplinary 
action  against  me. 

Exhibit  28. 

Mabch  81.  1919. 

Q.  Give  your  full  name  and  rank. — A.  MaJ.  Andrew  J.  Copp,  jr. ;  Judge  Ad- 
Tocate  General's  Department. 

Q.  State  briefly  the  duties  upon  which  you  have  been  engaged  since  you  have 
been  in  the  Judge  Advocate  General's  Department. — ^A.  My  commission  Is  dated 
July  30,  1918.  My  first  assignment  to  duty  was  at  Camp  Dlx,  N.  J.,  as  camp 
judge  advocate;  on  duty  there  one  week;  then  transferred  to  the  office  of  the 
Judge  Advocate  General's  Department,  at  Washington,  D.  C,  and  was  on  duty 
there  for  one  month,  reviewing  records  of  trial  by  general  court-martial.  The 
six  months  following  I  was  camp  Judge  advocate  at  Camp  Sheridan,  Ala.,  and 
on  March  5  I  was  transferred  again  to  the  office  of  the  Judge  Advocate  General 
and  have  served  as  a  member  of  the  special  board  of  review.^ 

Q.  As  a  result  of  your  experience,  what  are  your  views  as  to  the  protection 
given  to  the  accused  by  the  military  code,  as  It  is  administered  at  the  present 
time? — ^A-  I  consider  the  administration  of  military  Justice  entirely  adequate 
to  meet  the  needs  of  the  Army  in  times  of  both  war  and  peace,  and  it  is  entirely 
adequate,  in  my  opinion,  to  afford  the  accused  protection  at  every  stage  of  the 
proceedings,  but  because  of  its  flexibility  there  is  the  possibility  that  the  accused 
may  be  not  afforded  the  protection  he  Is  entitled  to.  It  Is  like  any  other  ma- 
chine which  is  capable  of  being  operated  either  for  good  or  for  bad.  There  is 
one  criticism,  however,  I  think  I  wish  to  make,  and  I  know  that  my  views  are 
concurred  in  by  many  of  the  officers  at  Camp  Sheridan,  with  whom  I  was  In 
close  touch  during  my  tour  of  duty  there,  and  that  is  that  there  Is  frequently 
too  long  a  delay  between  the  time  of  confinement  of  the  accused,  and  the  final 
disposition  of  his  case ;  that  Is,  the  action  of  the  reviewing  authority.  Under 
the  seventieth  article  of  war,  it  is  required  that  the  charges  be  served  upon 
the  accused  within  8  days  after  confinement  or  arrest,  and  trial  10  days  there- 
after, ineaning  10  days  after  his  confinement  or  arrest;  or  If  that  Is  Imprac- 
ticable that  he  be  brought  to  trial  not  more  than  30  days  after  those  10  days, 
making  40  days  In  all  as  the  maximum  period  of  confinement.  It  frequently 
occurs  that  this  period  is  exceeded  and  there  seems  to  be  no  remedy  for  it 
under  the  code  as  It  now  exists.  I  believe  the  remedy  can  be  found  in  making 
the  seventieth  article  of  war  a  penal  article,  and  so  that  an  officer  who  causes 
the  arrest  or  .confinement  of  an  aecused  under  charges  may  be  brought  to  a 
trial  for  his  neglect  If  he  allows  those  limits  to  be  exceeded,  but  I  believe  the 
code  in  other  respects  Is  entirely  adequate.  If  properly  handled,  and  I  am  con- 
vinced that  it  should  be  flexible  in  order  to  enable  a  commanding  general  or 
reviewing  authority  considerable  latitude  in  maintaining  the  discipline  of  his 
command.  From  my  experience  at  Camp  Sheridan  as  judge  advocate  I  con- 
cluded that  the  accused  was  amply  protected  at  every  stage  of  the  proceedings, 
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particularly  in  view  of  the  fact  that  the  charges  are,  or  should  be,  tboroaghly 
investigated  before  he  was  brought  to  trial.  From  my  experience  on  the  present 
board  of  review  I  feel  that  If  there  Is  evidence  of  any  want  of  protection  or 
of  any  miscarriage  of  justice  in  any  case  that  it  is  possible  to  detect  by  this 
office.  There  are  certain  standards  by  which  a  case  may  be  determlDed: 
whether  it  was  poorly  or  well  tried.  A  well-tried  case  !s  one  in  which  the  profse- 
cution  made  at  least  a  prima  facia  case  and  counsel  has  done  for  his  client  all 
that  it  appears  coiild  be  done  under  the  circumstances.  This  appears  from 
every  record  of  trial  as  It  comes  to  the  Judge  Advocate  General's  Office,  and  I 
believe  that  if  the  convening  authority  In  the  first  instance  is  discreet  I  don't 
see  how  a  serious  error  involving  the  protection  of  the  accused  could  happen. 
There  are  only  three  elements  to  a  well-tried  case,  if  the  court  proposes  to  sus- 
tain the  findings  that  is  apparent  from  the  face  of  the  record.  If  the  court 
neglects  to  duly  advise  the  accused  of  his  rights,  the  effect  of  his  plea  of  guilty, 
or  makes  erroneous  rulings  In  other  respects;  if  counsel  for  the  accused  does 
not  give  protection  to  the  client,  it  may  or  may  not  be  discovered  from  the 
record.  It  is  not  discovered  if  certain  facts  were  not  brought  out,  as  for  in- 
sance,  the  history  of  the  accused,  or  possibly  the  immediate  cause  of  his  com- 
mitting the  offense;  the  matter  of  humanity,  and  if  that  is  not  developed  to 
advise  the  court  properly  why  the  acctused  committed  the  offense,  it  might  not 
be  discovered  here.  This  office  can  not  read  anything  not  In  the  record.  That 
would  be  an  error  of  omission  rather  than  commission  on  the  part  of  the 
accused. 


Exhibit  29. 


Q.  What  is  your  name? — A.  John  S.  Lyon. 

Q.  And  your  duties? — A.  I  am  In  charge  of  the  General  Court-Martial  Sec- 
tion of  the  Judge  Advocate  General's  Office. 

Q.  I  have  here  a  copy  of  an  office  memorandum  dated  April  10,  1918,  giving 
an  office  organization.  Can  you  tell  me  whether  this  circular  simply  am- 
firins  an  organization  which  was  in*  existence  at  the  time  of  its  issue  or 
whether  it  puts  into  effect  a  new  organization?  This  question  has  reference, 
particularly,  to  subparagraph  A,  paragraph  11. — A.  I  think  I  have  seen  this 
or  something  similar-  to  this  a  time  ago.  I  think  It  was  run  off,  of  course 
after  the  ofiice  began  to  increase  in  volume  of  work.  They  did  get  up  n 
nieiuoranduni  of  this  kind  with  instructions  as  to  how  to  be  handleil.  I  think 
that  that  carries  ^ibout  the  usual  way  of  the  work  now  as  since  the  war  com 
nienced.    That  one  particular  section  is  all  that  I  am  speaking  about. 

Q.  You  doubtless  are  familiar  with  the  facts  connected  with  the  Controversy 
which  is  going  on  with  respect  to  the  Judge  Advocate  General's  Office? — A 
Well,  I  have  seen  a  little  in  the  papers  and  heard  of  it;  yes. 

Q.  Were  you  on  duty  in  the  Division  of  Military  Justice  between  the  periml 
November,  1917,  and  April,  1918?— A.  Yes,  sir. 

Q.  And  prior  to  November? — A.  Yes,  sir;  have  been  in  this  office  17  or  1>^ 
years. 

Q,  Was  there  any  material  difference  in  the  character  of  the  duties  per- 
formed by  the  senior  assistant  in  the  office  subsequent  to  November,  1917,  and 
prior  to  that  date? — A.  Well,  I  can  not  say  about  that  part  of  it  myself. 

Q,  You  handled  the  papers? — ^A.  I  know  they  went  through  the  office  an«l 
I  am  under  the  impression  that  he  signed  them  during  that  time,  but  I  coulu 
not  be  positive  whether  or  not  they  went  to  him.  I  would  look  at  the  la>t 
paragraph  which  would  give  me  all  the  Information  I  wanted,  and  I  am  under 
the  impression  that  Gen.  Ansell  signed  them. 

Q.  Had  there  been  at  that  time — November,  1917 — any  radical  change  in  the 
system  of  luindliug  these  papers?  W^ould  It  not  probably  have  impresse«l 
you? — A.  Well,  If  there  had  been  any  radical  change  I  should  have  noticed  it 

Q.  You  are  not  cognizant  of  any  radical  change? — ^A.  No,  sir. 


Exhibit  30. 


Washington,  D.  C,  April  21,  1919. 

Col.  James  J.  Mayes,  Judge  Advocate  General's  Department,  appeared  before 
Maj.  Gen.  J.  L.  Chamberlain,  Inspector  General,  and  being  dnly  sworn,  testi- 
fied as  follows : 
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Q.  How  ]on^  were  you  on  duty  in  the  office  of  the  Judge  Advocate  General? — 
A.  I  came  on  the  3d  of  April,  1914,  and  remained  until  the  10th  of  August, 
1918. 

Q.  What  was  your  status  In  the  office? — ^A.  Until  the  war  came  on  I  was  an 
onllnory  assistant  in  the  office.  Then  I  went  with  the  division  and  in  Novem- 
ber, 1917,  came  hack  and  was  a  sort  of  a  special  assistant  to  the  Acting  Judge 
Advocate  Greneral,  Gen.  Ansell,  and  then  when  he  went  to  Kurope  I  was  prac- 
tically in  the  same  position  that  Gen.  Ansell  had  heen ;  that  is,  I  signed  myself 
as  Acting  Judge  Advocate  General.  Of  couree,  that  was  a  mere  adniinlstrfitive 
title. 

Q.  You  were  senior  assistant  and  as  such  in  the  absence  of  the  Judge  Advocate 
General  was  the  Acting  Judge  Advocate  (General? — Yes,  sir;  that  was  my 
position. 

Q.  And  you  continued  in  this  status  until  Gen.  Anseirs  return  from  Europe? — 
A.  Yes,  sir;  and  then  I  went  to  Europe. 

Q.  You  are  familiar  with  General  Orders,  No.  7,  of  1918,  are  you  not? — 
A,  Yes. 

Q.  What  was  the  policy  of  the  office  relative  to  the  appli(»ation  of  €k»neral 
Orders,  No.  7,  prior  to  the  time  that  Gen.  Ansell  went  to  Europe? — A.  I  can 
answer  that  only  by  what  I  found  was  going  out  of  the  office.  When  I  took 
charge  of  the  office  upon  Gen.  Ansell's  departure  I  Insisted,  since  I  w^as  responsi- 
ble, that  everything  pass  over  my  desk.  In  that  way  I  found  what  had  been  going 
on.  The  disciplinary  division  had  not  been  sending  its  matter  through  us 
except,  I  might  say,  occasionally.  I  found  that  they  were  advising  reviewing 
authorities  with  reference  to  matters  clearly  under  the  law,  and  under  that 
order  within  the  discretion  of  the  reviewing  authority.  Greneral  Orders,  No.  7, 
gives  no  room  for  such  advice,  neither  does  the  law  where  punishments  are  dis- 
cretionary and  where  the  law  has  not  been  vlded.  The  discretion  as  to  the 
amount  of  punishment  is  in  the  court  and  the  reviewing  authority.  I  directed 
that  such  advices  be  stopped  and  the  application  of  General  Orders,  No.  7, 
be  limited  to  its  stated  purpose.  The  assumption  of  an  authority  to  advise  a  re- 
viewing authority  that  a  sentence  is  too  heavy  carries  with  it  the  necessary 
corollary  that  this  office  could  advise  a  reviewing  authority  that  the  sentence  was 
too  light  and  that  would  he  unspeakable.  It  was  for  this  reason  that  I  directed 
tbnt  that  be  stopped. 

Q.  I  understand  you  to  state  that  you  found  the  policy  of  the  disciplinary 
division  had  been  to  make  such  recommendations? — A.  Yes.  They  had  gotten 
into  the  habit  of  signing  their  reviews  themselves.  Col.  Davis  signed  them  and 
8pnt  them  to  the  reviewing  department.  The  great  majority  of  them  we  never 
saw  in  our  nart  of  the  office.  Gen.  Ansell  and  I.  They  had  a  direct  connection 
with  Gen.  Crowder. 

Q.  You  are  referring  now  to  the  cases  which  came  under  General  Orders, 
No.  7?— A.  Yes. 

Q.  You  are  not  referring  to  cases  which  were  reviewed  and  went  forward? — 
A.  Not  to  the  cases  that  go  to  the  President ;  no.  I  can  not  vouch  for  absolute 
accuracy,  but  I  think  this  statement  will  cover  it  that  those  cases  which  were 
fonvarded  by  reviewing  authorities  having  authority  to  take  final  action  on 
them  were  forwarded  to  The  Judge  Advocate  General  merely  for  the  review 
and  advice  directed  by  General  Orders.  No.  7,  concerning  which  a  letter  would 
jjo  back  to  the  reviewing  authority,  advising  him  as  to  the  result  of  the  exami- 
nation, and  upon  which  the  reviewing  authority  would  then  take  final  action. 
All  these  cases,  with  some  exceptions — there  were  some  of  them  sent  through 
our  desks — ^were  acted  upon  by  the  disciplinary  division  and  a  letter  sent  to  the 
reviewing  authority  by  the  disciplinary  dlvison.  All  cases  requiring  the  action 
of  the  President  were,  I  am  quite  sure,  passed  over  our  desks.  There  may  have 
been  exceptions  to  that  rule. 

Q.  Was  it  your  understanding  during  that  period  that  Gen.  Ansell  was 
relieved  from  all  responsibility  with  respect  to  the  administration  of  military 
justice  and  all  matters  pertaining  to  courts-martial? — ^A.  I  have  to  answer 
that  question  practically.  There  was  no  order  relieving  him,  but  the  disci- 
plinary division  took  things  directly  to  Gen.  Crowder  and  assumed  to  send  out 
these  letters,  whether  by  Gen.  Crowder's  knowledge  or  not  I  do  not  know.  The 
effect  was  to  practically  leave  us  out  of  the  disciplinary  cases  except  as  they 
went  up  to  the  President 

Q.  As  I  understand  from  what  you  say,  it  practically  left  you  out  in  so  far 
as  pertained  to  the  cases  which  came  under  General  Orders,  No.  7? — 
A.  Yes,  sir. 
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Q.  Do  you  know  why  that  condition  of  afCbirs  existed? — ^A.  No,  sir.  The  let- 
ter that  caused  us  so  much  trouble  with  respect  to  joint  trials  went  out  in  that 
same  way.    We  never  saw  it  until  long  after  it  had  gone  out 

Q.  Which  letter  was  that? — ^A.  It  was  a  letter  which  advised  concerning 
joint  trials  and  made  reference  to  cases  properly  joined,  urged  more  joint  trials, 
and  said  that  joint  trials  should  be  had  in  all  cases  where  accused  were  jointly 
charged  or  where  charges  were  properly  joined.  That  letter  seemed  to  have 
induced  a  number  of  errors.  We  never  saw  that  letter  at  the  time.  G^i. 
Crowder  signed  that  letter. 

Q.  About  when  did  that  letter  go  out? — A.  I  don't  know.  That  letter 
played  a  part,  I  think,  in  the  Camp  Grant  cases. 

Q.  From  the  correspondence  and  from  the  testimony  that  has  been  taken 

It  appears  that  Gen.  Ansell  was  very  much  opposed  to  General  Orders,  No. 

7,  and  to  its  provisions;  that  is  correct,  is  it  not? — ^A.  I  know  that  he  never 

thought  very  much  of  the  ethics  of  General  Orders,  7;  Jis  to  active  oppositiun 

•  I  never  heard  him  say  much. 

Q.  Did  you  ever  connect  that  fact  up  wltli  the  fact  that  the  cases  und*»r 
General  Oilers,  No.  7,  never  went  through  your  office?  The  fact  that  he 
was  not  friendly  to  the  order — did  that  question  ever  come  up  for  discu«?slon 
at  all?— A.  No,  sir. 

Q.  Now,  in  matters  generally  affecting  administration  of  military  justice 
outside  of  General  Orders,  No.  7,  did  they  or  did  they  not  come  under  the 
supervision  of  your  office? — ^A.  You  mean  Gen.  Ansel rs  office? 

Q.  Yes;  you  were  his  principal  assistant  at  that  time. — A.  I  can  liardly 
answer  that  question.  I  know  many  of  them  did  and  I  know  some  of  them 
did  not.  For  instance,  the  letter  I  just  spoke  of  and  numerous  letters  of 
advice  were  sent  out  from  the  Judge  Advocate  GeneraFs  Office  that  we  had 
not  seen  but  I  suppose  most  of  them  are  all  right.  I  do  not  believe  this  que^ 
tion  is  susceptible  of  answering. 

Q.  During  the  period  that  Gen.  Ansell  was  absent  in  Europe  and  you  were 
cienior  assistant  you  gave  to  General  Orders,  No.  7,  the  strict  legal  interpre 
-ation?  Upon  the  return  of  Gen.  Ansell  from  Europe  what  occurred,  respec- 
tively?— A.  I  was  not  here. 

Q.  Did  you  leave  immediately  upon  his  return? — ^A.  Yes,  sir. 

Q.  You  are  not  familiar  then  with,  the  changes  which  he  made  in  the 
application  of  that  order? — A.  No,  sir.  I  would  like  to  say  in  connect iod 
with  my  application  of  General  Orders,  No.  7,  that  I  realized  there  were  many 
•sentences  being  imposed  which  were  excessively  heavy,  what  you  may  call  sen- 
tences produced  by  war  hysteria,  but  I  considered  the  reduction  of  a  sentence 
an  attribute  of  the  pardoning  power  and  as  not  being  a  function  of  our  office 
in  advising  upon  the  legality  of  the  sentence.  However  heavy  those  sen- 
tences were,  they  were  in  all  cases  that  we  let  them  stand  within  the  iejjHl 
authority.  I  appreciated  that  all  sentences  ought  to  be  coordinated,  that 
there  should  be  a  determination  of  what  was  the  adequate  punishment  for 
an  offense,  and  that  the  sentences  that  bad  been  imposed  for  that  offense 
should  be  cut  down  so  as  to  bring  them  within  reasonable  limits  of  what 
we  determined  was  an  adequate  punishment  for  that  offense.  With  that  eml 
In  view  I  was  establishing,  with  Gen.  Crowder's  concurrence,  what  Is  known 
as  the  disciplinary  section  of  the  disciplinary  division.  I  believe  that  ha^ 
now  grown  to  considerable  proportions.  My  Idea  being  that  that  section  sIiouM 
take  of  its  own  initiative  an  examination  of  cases  and  recommend  to  the 
Secretary  of  War  that  such  sentences  as  were  excessive  should  be  relicted 
do>vn  to  the  proper  measure  of  puTiishment,  I  realized  when  I  was  doinc 
this,  instead  of  making  recommendations  as  the  cases  came  along,  that  raeL 
in  some  cases  would  be  resting  under  heavier  sentences  than  should  be  im- 
posed upon  them  for  some  time  but  the  sentences  had  already  been  Imixis^K 
the  ignominy  of  the  heavy  sentence  was  already  upon  the  man  and  I  diii 
not  consider  it  any  great  injustice  to  let  the  sentence  stand  for  a  sufficient 
time  to  allow  such  an  accumulation  of  cases,  such  a  study  as  would  ennhlo 
the  proper  measure  of  punishment  to  be  arrived  at,  especially  in  view  of 
the  fact  that  all  these  men  truly  deserved  a  year's  punishment;  where  a  man 
had  been  given  a  sentence  of  say,  15  or  20  years,  tliere  is  no  reason  to  believe 
after  his  case  is  reviewed  and  found  to  be  sustained  that  his  sentence  shtJuM 
be  reduced  below  a  year.  Of  course  where  I  found  a  case  which  deinunUeO 
immediate  action,  I  did  take  action  by  recommending  reduction  of  a  s<)n- 
tence  through  the  mitigating  power  of  the  President  bnt  not  through  the 
i-eviewing  authoHfi^ 
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Q.  Yoa  stated  that  when  you  became  senior  assistant  and  believing  that  all 
matters  iiertaining  to  the  disciplinary  division  should  pass  over  your  desk,  you 
gave  instructions  to  that  effect  and  after  that  they  did  pass  over  your  desk? — 
A.  Yes,  sir. 

Q.  Have  you  any  reason  to  beJieve  that  that  same  result  could  not  have  been 
accomplished  if  Gen.  Ansell  had  so  desired? — A.  No;  I  don't  know  of  any 
reason.  In  fact,  I  don't  Imow  how  the  other  system  grew  up.  I  felt  that  if  I 
would  be  charged  with  the  responsibility  of  the  office  I  should  know  what  went 
out  of  it,  therefore  I  permitted  nothing  to  go  out  expressing  the  opinion  of  the 
office  except  over  my  signature  or  In  important  cases,  Gen.  Crowder's  signature. 
Q.  There  was  no  objection  made  to  that  when  you  made  the  proposition? — A. 
No;  Gen.  Crowder  was  at  that  time  occupied  at  the  Provost  Marshal  General's 
Office  so  that  he  did  not  have  very  much  time  to  be  at  the  Judge  Advocate  Gen- 
eral's Office. 

Q.  Upon  the  return  of  Gen.  Ansell  from  Europe,  did  he  automatically  assume 
die  duties  of  senior  assistant,  or  did  he  receive  any  special  orders  so  far  as 
you  know? — ^A.  So  far  as  I  know  he  automatically  assumed  his  duties. 

Q.  You  do  not  know  of  any  i^)ecific  instructions  which  he  received  relative  to 
the  scope  of  his  duties? — A.  No;  I  probably  would  not  know  unless  he  told  nie 
and  I  do  not  remember  him  saying  anything  about  it. 

Q.  Do  you  recall  the  cases  of  Ledoyen,  Fishback,  Sebastian,  and  Cook  of  the 
American  Expeditionary  Forces,  known  as  the  four  death  cases  of  France? — 
A  I  remember  those  cases ;  yes,  sir. 

Q.  Do  you  recall  the  circumstances  connected  with  the  review  of  Uiose  cases 
in  the  office  of  the  Judge  Advocate  General? — ^A.  They  were  reviewed  ami  the 
death  penalty  was  sustained  as  I  remember.  I  am  speaking  of  the  original 
review. 

Q.  The  cases  were  originally  reviewed — I  am  speaking  now  of  what  the  evi- 
dence shows  and  the  examination  of  records — by  Maj.  liand  and  then  they 
passed  over  the  desk  of  the  chief  of  the  division,  who  was  Maj.  Davis,  to  your 
offii-e  (Gen.  Ansell's  office)  and  finally  to  the  Judge  Advocate  General,  and  then 
from  the  Judge  Advocate  General  there  were  a  lot  of  ramifications,  there  was 
a  memorandum  submitted  by  Col.  Clark,  and  finally  went  to  Gen.  Ansell,  etc. 
Do  you  recall  what  action  was  taken  in  Gen.  Ansell's  office  on  those  papers 
when  they  originally  passed  from  the  dlvLsion  of  military  justUre  to  Gen. 
Crowder? — ^A.  I  believe  that  my  recollection  Is  clear  to  this  extent:  Gen.  Ansell 
was  not  there  when  those  reviews  came  in  and  I  passed  those  records  to  Gen. 
Crowder  concurring  in  the  reviews.  The  reviews  I  think  recommendeil  the 
execution  of  the  death  penalty.  I  concurred  in  that  view.  Then  when  Gen. 
Ansell  came  back  Gen.  Crowder  asked  him  to  review  it.  Gen.  Ansell  read  the 
reviews  and  did  not  concur.  Now,  as  to  whether  he  disagree<l  In  all  the  cases 
I  am  not  sure,  but  the  memorandum  he  filed  at  that  time  would  show  what  his 
holding  was. 

i).  Do  you  recall  whether  or  not,  prior  to  being  called  upon  by  Gen.  Crowder 
U)  review  these  cases,  he  had  expressed  himself  verbally  regarding  the  advis- 
ability of  carrying  out  these  sentences? — A.  I  am  quite  sure  there  was  no 
change  of  view.  I  base  that  conclusion  upon  this:  Gen.  Ansell  and  I  were  In 
the  same  office  and  when  these  cases  were  turned  over  to  him  to  read  he  im- 
metliately  took  the  view  that  he  afterwards  maintaine<l.  I  do  not  believe  there 
was  any  change  In  his  views.  That  idea  may  have  grown  up  from  the  fact 
that  they  were  sent  to  Gen.  Crowder  by  me  concurring  in  the  imposition  of 
tiMise  death  sentences.  Ansell  and  I  differed  on  those  cases  and  I  am  sure 
that  Ansell  was  not  here  when  they  were  passed  to  Gen.  Crowder.  I  would 
like  to  say  there  that  I  approved  the  death  penalties  In  those  cases  in  view 
'»f  the  law  as  it  now  stands.  I  may  say  that  I  doubt  the  necessity  of  permit- 
tin??  the  death  penalty  be  imposed  in  all  such  cases ;  however,  I  was  charge<l 
witli  the  administration  of  the  law  as  I  foimd  it  and  I  therefore  favored  the 
execution  of  the  sentenc*es  believing  that  they  were  flagrant  cases  such  as  was 
crmtemplated  by  the  statute  in  authorizing  the  death  penalty, 

Q.  I  think  you  stated  that  Gen.  Ansell  was  called  upon  to  review  those  cases 
after  they  had  gone  up  and  that  was  what  led  to  his  view? — A.  Yes,  sir. 

Q.  How  long  were  you  In  the  office  after  Gen,  Ansell  returned  fn>ni  Eu- 
rope?— ^A.  Not  over  a  week  because  I  went  on  leave  and  then  departed  imme- 
diately. 

Q.  Have  you  any  knowledge  or  do  you  recall  anything  with  regard  to  the 
report  which  he  submitted  on  his  trip  tn  Europe? — A.  No:  I  don't  think  that  it 
had  been  submitted  when  I  ceased  to  have  an  Interest  in  the  office  because  T 
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divorced  myself  from  the  office  when  I  found  I  was  going  to  ESnrope.  Of  course. 
I  talked  with  him,  but  I  never  read  the  r^;)ort.  I  had  no  time  nor  opportunity. 
.  Q.  During  the  period  that  you  were  on  duty  In  the  office  with  Gen.  Anaell 
do  you  recall  any  recommendations  of  an  Important  nature  made  by  him  with 
respect  to  the  administration  of  military  justice  which  were  not  adopted?  I 
except  now  all  recommendations  pertaining  to  the  interpretation  of  section  1199, 
Revised  Statutes. — ^A.  I  do  not  recall  any.  Of  course.  In  an  office  of  the  sort 
there  are  a  great  many  recommendations  and  discussions  that  are  liard  to  iso- 
late.   I  don*t  recall  anything  particular  now.    There  may  bave  been. 

Q.  In  France  you  have  .been  in  the  office  of  the  judge  advocate  of  the  Ameri- 
can Expeditionary  Forces? — ^A.  Yes,  sir. 

May  7,  1919. 

Q.  Referring  to  the  question  of  the  four  death  cases  in  France  can  you  ten 
me  In  a  genenil  way  what  Gen.  Anseirs  views  were  with  respect  to  men  who 
would  go  to  sleep  on  post  In  the  face  of  the  enemy? — A.  I  can  not  affirmatively 
state  that  he  ever  told  me  what  his  views  were,  but  I  think  it  is  quite  pos- 
sible that  he  may  have.  I  base  this  statement  upon  the  fact  that  I  have  lield 
to  the  view  that  where  a  soldier  was  found  sleei^ng  on  sentry  duty  in  the 
front  line  he  should  receive  the  most  severe  penalty  authorized  for  that  offense, 
which  is  death  unless  there  was  some  very  mitigating  explanation  of  his  con- 
duct. I  have  held  to  this  view  because  a  sentinel  in  such  position  holds  the 
lives  of  his  con;rades  In  his  hands.  Having  stated  my  opinions  I  will  say  that 
I  do  not  remember  of  Gen.  Ansell  ever  disagreeing  from  that  view.  His  dis- 
agreement on  the  four  cases  from  France  was  upon  the  sufficiency  of  thtii»e 
cases  and  not  upon  the  principle.  I  can  not  say  that  Gen.  Ansell  ever  said 
anything  to  me  about  this,  but  it  Is  very  probable.  In  fact  extremely  probable, 
that  we  have  discussed  the  abstract  proposition  as  I  have  outlined  above, 

Q.  Was  Gen.  Ansell  in  the  habit  of  expressing  his  views  on  subjects  gener 
ally,  freely  and  forcibly? — A.  He  was. 


Exhibit  31. 

April  29,  1919. 

Referring  to  this  matter,  Mr.  Earle  L.  Brown,  who  at  the  time  was  stenog* 
rapher  in  Gen.  Ansell's  office,  states : 

**  You  ask  me  if  I  can  recall  any  discussion  on  the  four  death  cases  in  France. 
I  can't  recall  any  definite  discussion.  I  do  think,  though,  that  when  those 
cases  were  first  discussed  that  Gen.  Ansell,  before  reviewing  the  cases  at  all. 
had  really  expressed  himself  that  the  conviction  ought  to  be  sustained,  but  I 
know  that  after  he  reviewed  the  cases  and  found  the  circumstances  of  them, 
or  rather  when  the  circumstances  showed  those  men  had,  as  I  recall  it,  been 
exposed  to  so  much  fatigue  and  long  duty,  that  on  that  ground  his  opinion  was 
altered.    I  can't  say  anything  definite,  but  that  is  my  impression.' 


ff 


May  5,  1919. 

Q.  Do  you  recall  that  when  Gen.  Ansell  returned  from  Europe  he  wrote  a 
report  of  his  observations  over  there?  Did  you  write  that  report  for  him? — 
A.  Yes,  sir. 

Q.  Do  you  know  what  disposition  was  made  of  the  original  of  that  report? — 
A.  In  the  first  place  it  was  written  coming  over  on  the  boat,  and  I  don't 
know  wlmt  became  of  it,  but  I  know  it  was  turned  into  Gen.  Crowder,  and  luy 
understanding  was  that  report  was  made,  through  Gen.  Crowder,  to  the  Secre- 
tary of  War. 

Q.  Do  you  know  for  certain  that  the  original  report  was  given  to  Geu. 
Crowder,  or  is  that  merely  a  presumption? — A.  It  is  a  presumption  stn^n:; 
enough  to  satisfy  me,  but  I  can't  say  I  saw  him  hand  it  to  Gen.  Crowder:  but 
I  think  Gen.  Ansell  submitted  it  with  a  supplemental  report  of  his  personal 
observations,  and  I  believe  I  can  say  with  certainty  that  Gen.  Crowder  <li^ 
cus.sed  that  with  him. 

Q.  Did  you  write  that  supplemental  reiwrt  also? — A.  Yes,  sir. 

Q.  Was  that  written  coming  over  on  the  boat  or  after  your  arrival?— A,  I 
think  it  was  written  on  the  boat. 


ESTABUSHlflSNT  OF  HIUTART  JT78TICS.  889 

Q.  Do  yon  recall  ansrthlng  as  to  the  length  or  character  of  that  report — I 
am  speaking  now  of  the  suiHileiiiental  report? — A.  It  was  nearly  as  long  as 
the  other. 

Q.  Did  it  differ  materially  from  the  other  In  character? — ^A.  Tes,  sir.  I 
think  the  longer  report  was  more  of  a  technical  discussion  of  the  questions 
sorrounding  points  which  interested  the  Judge  Adrocate  General's  cifioe.  It 
was  a  formal  r^)ort  and  the  supplemental  was,  I  would  say,  of  the  character 
of  an  unofficial  report  In  that  it  was  outside  the  questions  common  to  the 
Judge  Advocate  Generars  Office,  and  it  was  more  alxnit  his  opinions  as  to  the 
standing  of  the  armies  and  what  his  observations  had  been  as  to  the  military 
situation  generally. 

Q.  Did  you  at  any  time  in  the  office,  after  your  return,  hear  Gen.  Ansell 
refer  to  the  fact  that  his  formal  report  had  hever  been  acted  upon  or  submitted 
to  higher  authority? — ^A.  No,  sir.    I  never  heard  that  discussed. 


Exhibit  32. 


War  Department, 
oyfice  of  the  judge  advocate  general, 

Washington,  November  10,  1917. 

Memorandum  for  the  Secretary  of  War.. 
(For  his  personal  consideration). 

Subject :  Authority  vested  in  the  Judge  Advocate  General  of  the  Army  by  sec- 
tion 1199,  Revised  Statutes,  to  "receive,  revise,  and  cause  to  be  recorded 
the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
sions, and  perform  such  other  duti^Ms  as  have  been  performed  heretofore  by 
the  Judge  Advocate  General  of  the  Army." 

1-  It  is  my  duty  to  bring  to  your  attention  and  present  to  you  my  views  upon 
a  long-existing  situation  which  arose  out  of  an  ill-considered  and  erroneous 
change  of  attitude  upon  the  part  of  this  office  that  occurred  within  a  score  of 
years  after  the  close  of  the  Civil  War— a  situation  which  has  endured  ever 
since  in  the  face  of  the  law  and  in  spite  of  attending  difficulties  but  without 
reexamination,  and  which  has  profoundly  affected  the  administration  of  mill- 
taiT  justice  in  our  Army.  I  refer  to  the  practice  of  this  office,  adopted  It 
seems.  In  the  early  eighties,  to  the  effect  that  errors  of  law  appearing  on  the 
reciird.  occurring  in  the  procedure  of  courts-martial  having  jurisdiction,  how- 
ever grave  and  prejudicial  such  errors  may  be,  are  absolutely  beyond  all  power 
of  review.  This  nonuser  of  power  which  Congress  authorized  and  required 
this  office  to  exercise  has,  in  numberless  instances  of  court-martial  of  members 
of  our  Military  Elstablishment,  resulted  In  a  denial  of  simple  justice  guaranteed 
them  by  law.  Under  the  rule  concededly  Illegal  and  unjust  court-martial  sen- 
tences, when  once  approved  and  ordered  executed  by  the  authorities  below, 
pass  beyond  all  corrective  power  here  and  can  never  be  remedied  in  the  slight- 
est degree  or  modifie<l  except  by  an  exercise  of  Executive  clemency — an  utterly 
inadequate  remedy,  in  that  it  must  proceed  upon  the  predicate  of  legality,  can 
operate  only  on  unexecuted  punishment,  and,  besides,  has  no  restorative 
powers. 

Z  The  last  and  most  flagrant  case  of  the  many  recent  ones  which  have 
moved  rae  to  exercise  an  authority  of  this  office  which  has  long  lain  dormant, 
Perhaps  denied,  in  resi)ect  of  which  I  addro8.s  you  this  memorandum,  was  the 
recent  ease  of  the  trial  and  c<mvictlon  for  mutiny  of  12  or  15  nonconmiissionetl 
officers  of  Buttery  A,  of  the  Eighteenth  Field  Artillery,  resulting  in  sentencing 
them  to  dishonorable  discharge  and  long  terms  of  Imprisonment.  Those  men 
did  not  commit  mutiny.  They  were  driven  into  the  situation  which  served  as 
the  basis  of  tlie  charge  by  the  unwarranted  and  capricious  conduct  of  a  young 
offii^r  commanding  the  battery  who  had  been  out  of  the  Military  Academy  but 
two  years.  Notwithstanding  the  offense  was  not  at  all  made  out  by  the  evidence 
of  record,  notwithstanding  the  oppressive  and  tyrannical  conduct  of  the  bat- 
tery commander,  notwithstanding  the  unfair  and  unjust  attitude  of  the  judge 
advocate,  which  also  appeared  on  the  record,  these  noncommissioned  officers 
were  expelled  from  the  Army  in  dishonor  and  sentenced  to  terms  of  imprison- 
ment nmging  from  seven  to  threi*  years.  The  court  had  jurisdiction  and  its 
judgment  and  sentence  for  that  reason  could  not  be  pronounced  null  and  void, 
but  its  conduct  of  the  trial  Involved  the  commission  of  many  errors  of  law 
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which  appeai'cd  upon  the  face  of  the  record  and  Justified,  upon -^revision,  a 
reversul  of  that  Judgment.  That  case  showed  the  extreme  and  urgent  neces- 
.sity  of  a  reexamination  of  my  powers  in  such  cases,  and,  after  thorough  consid* 
eration  and  with  the  concurrence  of  all  my  office  associates,  I  took  action  id 
that  case  and  concluded  my  review  as  follows: 

"  In  the  exercise  of  the  power  of  revision  conferred  upon  me  by  section  1199, 
Revised  Statutes  of  the  United  States,  I  hereby  set  aside  the  Judgment  of  con- 
viction and  the  sentence  in  the  case  of  each  of  these  several  defendants  and 
recommend  that  the  necessary  orders  be  issued  restoring  each  of  them  to 
duty." 

.Since  this  involves  a  departure  from  long-established  peace-time  administra- 
tion of  this  office,  I  deem  it  my  duty  to  acquaint  you  with  the  reasons  therefor. 

3.  You,  Mr.  Secretary,  and  your  immediate  military  advisers,  can  never 
appreciate,  I  thinlc,  the  full  extent  of  the  injustice  that  has  been  done  our 
men  through  the  operation  of  this  rule.  Officers  of  our  Army,  howsoever 
sympathetic,  can  not  approach  a  proper  appreciation  of  the  depth,  extent,  and 
generality  of  the  injustice  done,  unless,  through  service  In  this  office,  they 
have  seen  the  thing  In  the  aggregate.  A  proper  sense  of  the  Injustice  can  be 
felt  only  by  those  who  exercise  Immediately  the  authority  of  this  office.  In- 
deed, those  thus  experienced  can  gather  the  full  impression  of  the  wrong  done 
only  by  a  complete  mental  Inclusion  of  that  vast  number  of  cases  where  coa- 
cededly  corrective  power  ought  to  have  been,  but  was  not,  exercised  In  each 
year  of  the  past  forty-odd  years.  My  entire  service,  during  all  of  which  I 
have  been  keenly  sensible  and  morally  certain  that  the  office  practice  was 
wrong,  my  six  years*  service  in  this  very  office  during  which  I  have  borne  wit- 
ness to  hundreds  of  instances  of  conceded  and  uncorrected  injustice — all  of 
this  has  never  served  to  impress  me  with  the  full  sense  of  the  wrong  done  to 
the  individual  and  to  the  service  so  much  as  has  the  experience  of  my  present 
brief  incumbency  of  this  office  during  this  war.  What  is  true  in  my  case  L<j 
true,  so  they  advise  me,  of  my  associates.  During  the  past  three  months,  in 
scores,  if  not  hundreds  of  cases  carrying  sentences  of  dishonorable  expulsion 
from  the  Army,  with  the  usual  imprisonment,  this  office  has  emphatically  re- 
marked the  most  prejudicial  error  of  law  in  the  proceedings  leading  to  the 
Judgment  of  conviction,  but  impelled  by  the  long-established  practice  has  been 
able  to  do  no  more  than  point  out  the  error  and  recommend  Executive  clem- 
ency. AH  this,  of  course,  has  betm  utterly  Inadequate.  It  has  not  rlghte<l  the 
wrong.  It  has  not  made  amends  to  the  Injured  man.  It  has  not  restore*!  him, 
and  could  not  restore  him,  to  his  honorable  position  In  the  service.  It  could  do 
no  more  than  grunt  pardon  for  any  portion  of  the  sentence  not  yet  executetl. 
Such  a  situation  commands  me  to  say,  with  all  the  emphasis  in  my  power,  that 
it  must  be  changed  and  changed  without  delay.  This  office  must  go  back  to 
the  law  as  it  stands  so  clearly  written,  and,  in  the  Interest  of  right  and  Jus- 
tice, exercise  that  authority  which  the  law  of  Congress  has  commanded  it  to 
exercise. 

4.  The  Judge  Advocate  General  of  the  Army  is  to  revise  all  courts-martial 
proceedings  for  prejudicial  error  and  correct  the  same.  The  law  as  It  exists 
to-day  Is  to  be  found  In  section  1199,  Uevlsed  Statutes,  wherein  it  is  provided 
that  "  the  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded 
the  proceedings  of  all  courts-martial,  courts  of  Inquiry,  and  military  com- 
missions, and  perform  such  other  duties  as  have  been  performed  heretofore 
by  the  Judge  Advocate  General  of  the  Army." 

The  word  **.  revise,"  whether  used  In  Its  legal  or  ordinary  sense,  for  both  are 
the  same,  can  have  but  one  meaning.  It  signifies  an  examination  of  the  record 
for  errors  of  law  upon  the  face  of  the  record  and  the  correction  of  such  errors 
as  may  be  found.  "  Revise,"  or  Its  exact  synonym  "  review,"  Is  a  word  so  fre- 
quently found  in  the  law  and  so  familiar  to  all  lawyers  that  Its  meaning  can 
never  be  mistaken.  When  used  in  connection  with  Judicial  proceedings  it  can 
involve  no  ambiguity.  I  am  justified  In  entering  upon  a  construction  of  the 
word  only  by  the  fact  that  this  office  for  so  long  a  time  has  Ignored  Its  meaning. 

The  word  "  revise,"  by  the  Standard  Dictionary  is  defined  thus: 

•'  To  go  or  look  over  or  examine  for  the  correction  of  errors,  or  for  the 
purpose  of  suggesting  or  making  amendments,  additions,  or  changes:  reex- 
amine ;  review.  Hence,  to  change  or  correct  anything  as  for  the  better  or  by 
authority ;  alter  or  reform." 

And  the  word  "review,"  given  therein  as  a  synonym  for  "revise."  is 
defined  ns: 

"To  go  over  and  examine  again ;  to  consider  or  examine  again  (as  somethinir 
done  or  adjudged  by  a  lower  court)  with  a  view  to  passing  upon  its  legality  or 
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correctness;  reconsider  with  a  view  to  correction;  as,  the  court  of  appeals 
rcTiewed  the  judgment;  the  judge  reviewed  and  retaxed  the  bill  of  costs;  to 
see  or  look  over  again ;  a  literal  meaning  now  rare/' 

In  34  Gyc,  at  page  1723,  the  word  "  revise  '*  is  defined  as : 

"To  review  or  reexamine  for  corrections;  to  review,  alter,  or  amend.  See 
also  'revision.'" 

And  the  word  "  revision  "  is  therein  defined  as : 

"  The  act  of  reexamination  to  correct,  review,  alter,  or  amend." 

And  in  Black's  Law  Dictionary  "  revise  "  is  defined  as : 

"  To  review,  to  reexamine  for  correction ;  to  go  over  a  thing  for  the  purpose 
of  amending,  correcting,  rearranging,  or  otherwise  improving  it." 

And  "  review  "  is  therein  defined  as : 

"A  reconsideration ;  second  view  or  examination ;  revision ;  consideration  for 
purpose  of  correction.  Used  especially  of  the  examination  of  a  cause  by  an 
appellate  court." 

And  in  Anderson's  Law  Dictionary  the  word  "  revise  "  is  defined  as : 

"  To  reexamine  and  amend ;  as.  to  revise  a  judgment,  a  code,  laws,  statutes, 
report.s,  accounts.    Compare  'review.'"- 

And  the  word  "  review  "  is  defined  in  the  same  dictionary  as — 

"Viewing  again;  a  second  consideration;  revisement,  reconsideration,  re- 
examination to  correct,  if  necessary,  a  previous  examination." 

And  in  the  same  dictionary  a  "  court  of  review  "  is  defined  to  mean — 

"A  court  whose  distinctive  function  is  to  pass  upon  (c6nfirming  or  reversing) 
the  final  decisions  of  another  or  other  courts." 

And  In  Words  and  Phrases  (voL  7)  the  word  "  revise  "  is  defined  as  follows : 

**  To  revise  is  to  review  or  reexamine  for  correction,  and  when  applied  to  a 
statute  contemplates  the  reexamination  of  the  same  subject  matter  contained  in 
a  prior  statute  and  the  substitution  of  a  new  and  what  is  believed  to  be  a  still 
more  perfect  rule."    Citing  Casey  r.  Hamed,  5  Iowa  (5  Clerk).  1,  12. 

"Revise  as  contained  in  the  constitution,  Article  XV,  section  11,  providing 
that  '  three  persons  learned  in  the  law  shall  be  appointed  to  revise  and  re- 
arrange the  statute  laws  of  the  State,*  means  to  review,  alter,  and  amend,  and 
does  not  signify  an  act  of  absolute  origination.  It  relates  to  something  already 
in  existence."    CiUng  Vlsart  v.  Knopps  (27  Ark.,  20G-272.) 

"A  law  is  revised  when  It  is  in  whole  or  in  part  permitted  to  remain  and 
something  is  added  to  or  taken  from  It,  or  it  is  in  some  way  changed  or  altered* 
to  make  it  more  complete  or  perfect  or  to  fit  it  better  to  accomplish  the  object  or 
purpose  for  which  It  was  made,  or  some  other  object  or  puriwse."  Citing  Fal- 
coner 17.  Robinson  (46  Ala.,  340,  348.) 

5.  I  find  the  word  used  in  another  Federal  statute  in  quite  an  analogous  way. 
Section  24  of  the  act  of  July  1, 1898,  chapter  541.  Thirtieth  Statutes,  553  (bank- 
ruptcy law),  provides  in  part  as  follows: 

"  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  In  equity,  either 
Interlocutory  or  final,  to  superintend  and  revise  in  matters  of  law  the  pro- 
ceedings of  the  several  inferior  courts  of  bankruptcy  within  that  jurls<lictlon." 

The  word  "  revise  "  as  used  in  the  bankruptcy  act  is  universally  held  to  be 
something  broader  than  the  power  to  review  by  writ  of  error.  In  In  re  CV>le 
(163  Fed.,  180.  181;  G.  C.  A.,  first  circuit),  a  case  typical  of  all,  the  court,  after 
adverting  to  the  usual  limitations  upon  the-  power  to  review  by  way  of  writ  of 
error,  contracted  that  method  with  the  statutory  power  to  revise,  as  conferred 
by  that  act,  saying — 

"On  a  petition  to  revise  like  that  before  us  we  are  not  restricted  as  we 
would  be  on  a  writ  of  error,  our  outlook  is  much  broadened,  and  we  are  author- 
ized to  search  the  opinions  filed  in  the  district  court,  although  not  a  part  of  the 
record  in  the  strict  sense  of  the  word,  for  the  purpose  of  ascertaining  at  large 
what  were  in  fact  the  issues  which  that  court  considered." 

And  the  court  then  said: 

"  We  feel  .safe  to  adopt  the  broader  view,  and  it  is  our  present  opinion  that 
it  is  our  right  so  to  do." 

And  concluded  that,  upon  revision — 

"  We  can  revise  any  question  of  law  as  to  which  we  may  justly  Infer  that  the 
district  court  reached  a  conclusion,  whether  fornmlly  expressed  or  not  and 
whether  or  not  formally  presented." 

Tlie  language  of  that  statute  Is  the  very  language  of  this,  except  that  the 
re\'ision  there  is  expressly  limited  to  matters  of  law.  Inasmuch  as  In  the  stat- 
ute before  us  there  is  no  such  express  limitation,  it  could  hardly  be  held  that 
the  revisory  power  of  this  ofilce  Is  less  than  the  revisory  jwwer  conferred  by 
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the  bankruptcy  act  The  word  "revise,"  as  uaed  In  the  bankruptcy  statute, 
has  always  been  held  to  signify  power  to  reexamine  all  siatters  of  law  Imported 
by  or  into  the  proceedings  of  the  case,  and  a  very  liberal  view  baa  been  taken 
of  what  constitutes  the  record  and  iMiieeedlnKa  of  such  mattera  (See  tha  many 
cases  cited  in  Federal  Reporter  Digest,  '*  Bankruptcy,'*  vol.  5,  from  sees.  349  to 
448).  The  revisory  power  there  conferred  is  something  broader  than  that  In- 
voked by  writ  of  error,  though,  of  course,  not  ao  broad  as  to  tnstitj  a  reexami- 
nation of  mere  controversies  or  questions  of  fact.  Doubtless,  In  any  view  of 
the  case,  the  question  whether  the  evidence  sustains  the  verdict — that  is, 
whether  there  is  any  substantial  evidence  at  all  upon  which  the  verdict  may 
rest — is  a  question  of  law  which  may  be  reviewed  under  this  power,  and  such 
at  least  must  be  the  power  of  this  office. 

6.  The  history  of  the  legislation,  the  early  execution  given  it,  its  historic 
place  in  the  body  of  the  law  of  which  it  is  a  part,  all  clearly  show  that  this  must 
be  the  meaning  assigned  to  the  word  ''  revise  "  in  the  present  Instance.  It  Is  not 
necessary  now  to  say  whether  such  revisory  power  existed  in  the  judge  advo- 
cate in  the  early  days  of  our  Army,  though,  especially  in  view  of  the  £higlish 
military  law,  this  seems  to  have  been  so;  nor  to  advert  to  the  fiact  that  after 
the  War  of  1812,  and  also  aftar  the  Mexican  War,  the  duty  of  the  €k>rps  of 
Judge  Advocates  seems  to  have  been  primarily  that  of  military  iHrosecutors. 
Nor  is  it  necessary,  exc^t  to  indicate  the  proper  setting,  to  say  that  military 
prosecutlton  had  ceased  to  be  the  primary  function  of  the  Corps  of  Judge  Ad- 
vocates at  the  beginning  of  the  Civil  War,  if  not  before.  Nor  is  it  more  tiban 
suggestive  that  the  Judge  Advocate  Greneral  of  the  Army  has  always  pfeaided 
over  both  the  Corps  of  Judge  Advocates  and  the  Bureau  of  Military  Justice, 
and  that  this  corps  and  this  bureau  w&ce  consolidated  by  the  act  of  1884  (23 
Stats.,  113)  into  what  is  now  the  Judge  Advocate  General's  Department.  It  \s 
important  to  note  that  Congress  establishetl  the  Bureau  of  Military  Justice  in 
the  light  of  the  necessities  of  the  Civil  War  and  expressly  invested  its  head, 
the  Judge  Adv<K»ate  General  of  the  Army,  with  this  revisory  power;  and  It  is 
important  to  note  that  Congress  redeclareil  this  power  in  1864  (13  Stat&,  145) 
and  in  1866  (14  Stats.,  334),  and  again  in  section  1199,  Revised  Statutes^  of 
which  the  former  acts  were  the  anteceilents.  Now,  taking  up  thesie  antecedents, 
in  the  act  of  July  17,  1862  (12  Stats.,  598),  which  was  an  act  "calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  to  suppress  insurrection,"  etci  it  was 
provided — 

*'  That  the  President  sliall  api)oint,  by  and  with  the  advice  and  consent  of  the 
Senate,  a  Judge  Advoc^ate  General,  with  the  rank,  pay,  and  emoluments  of  a 
colonel  of  cavalry,  to  whose  office  shall  be  returned,  for  revision,  all  reeords 
and  proceedings  of  all  courts-martial  and  mUitary  commissions,  and  where  a 
record  shall  be  kept  of  all  proceedings  had  thereupon." 

This  provision  si)eaks  very  plainly.  It  not  only  directs  the  Jutlge  Advocate 
General  to  revise  t\w  records  and  proceedings  of  courts-martial,  but  it  further 
directs  that  offic<»r  to  keep  a  record  of  "  all  procewUngs  had  thereupon  " ;  that 
is,  upon  the  revision.  It  is  clear  that  this  intended  soutethiug  more  than  a 
perfuctory  scrutiny  of  such  records,  and  that  it  In  fact  vested  this  office  with 
power  to  make  any  correction  of  error.s  of  law  found  to  be  necessjiry  in  the 
administration  of  justice.  Tlie  records  of  this  office  indicate  that  Judge  Holt, 
the  Judge  A<lvocate  (ieneral  of  the  Army  during  the  Civil  War  period,  did 
revise  proceedings  in  the  sense  here  indicated. 

The  next  legislative  expression  is  found  in  tlie  act  of  June  21),  1864  (13 
Stat.,  145),  of  which  sections  5  and  6  ai-e  as  follows: 

'*  Sec.  5.  There  shall  be  attached  to  and  made  a  part  of  the  War  Depart- 
ment, during  the  continuance  of  the  present  Uebellion,  a  bureau  to  be  known  as 
the  Bureau  of  Military  Justice,  to  which  shall  be  returned  for  revLsion  the 
records  and  proceedings  of  all  the  courts-martial,  courts  of  inquiry,  and  military 
commissions  of  the  Arniii»s  of  the  United  Static,  and  in  which  a  rect^rd  shall 
be  kept  of  all  proceedings  liad  thereuiK>n. 

"Sec.  6.  That  the  Pn»sident  shall  appoint,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  as  the  liead  of  said  bureau,  a  Judge  Advocate  General  with 
the  rank,  pay.  and  allowances  of  a  brigadier  generl,  and  an  .Vssistnt  Judge 
Advocate  General  with  the  rank,  pay,  and  allowances  of  a  colonel  of  cavalry. 
And  the  said  Judge  Advocate  General  and  his  assistant  shall  receive,  revise, 
and  have  recorded  all  proceedings  of  courts-martial,  courts  of  inquiry,  and 
military  commissions  of  the  Armies  of  the  United  States,  and  perform  such 
other  duties  as  have  heretofore  been  performed  by  the  Judge  Advocate  General 
of  the  Armies  of  the  United  States." 
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hiKt  ns  the  title  of  the  judge  advocate  is  in  itself  gignificant  in  this  connection, 
is  the  title  of  the  bureau  thus  created — the  Bureau  ^f  Military  Justice, 
will  be  notii-ed  that  this  act  i^reserves  all  the  riMiulreinents  of  the  a(*t  of 
ly  17,  1802,  supra,  concerning  the  duty  of  the  Judge  Atlvocute  General  in 
»  matter  of  rt*vl8ing  the  re<x)rdH  of  general  courts-martial,  and  keeping  a 
»nl  of  "all  prof-eedingK  had  thereupon,"  meaning,  of  course,  pnxvtM lings 
in  such  reconlH  In  revision.  And  at  the  close  of  the  war.  in  the  legishitlon 
klHR  to  the  petKf'  estubliKhnieut,  Congress  enacted  tlie  act  of  July  2H,  18WJ 
y  Stat.,  334).  the  sauH*  b€>ing  **An  a<*t  to  increase  and  fix  tlu*  military  ]>ea(-<? 
Bblfshment  of  the  Tnited  Statt»8,"  in  section  12  whereof  it  was  pn»vid4Hl — 
'That  thf'  Bun'uu  of  Military  Justice  shall  hereafter  consist  of  one  Judg4> 
vocnte  fient'ral  with  th«»  rank,  imy.  and  emoluments  of  a  brigadier  general, 

I  one  Assistant  Judge  Advocate  General  with  the  rank,  pay.  and  emolu- 
ntn  of  a  ctdonei  of  nivalry:  ami  the  said  Judge  AdvcM'ate  (reneral  shall  rt*- 
re,  revi!w\  and  have  rw'onleil  the  procet^dlngs  of  all  (*<»urts-martial.  courts 
Inquiry',  an«]  military  nanmlKsions,  and  shall  perform  such  otlior  diitit^s 
have  been  hen»tofore  perfornietl  by  the  Judge  Advm'ate  <;<»neral  of  the 
ny     •     •     ♦." 

7hls  net  i}iH*H  not  change  the  duties  of  the  Judge  Advocat4*  (iiMieral  with 
erence  to  the  revision  of  re<f»rd8  of  courts-martial.  It  omits  the  phras<> 
nd   In   the  two  acts  iumieiUately  preceding  t<»  the  effect    that   '*  a    rc<*ord 

II  be  k«»i»t  of  nil  procee<Ungs  had  thereupon,"  but  lntnKluc«»s  for  tla»  first 
le  the  dircH'tion  that  in  addition  to  revising  and  re^'ordlng  the  iinHHH'flings 
all  courts-martial  tlie  Judge  AdviK'ate  General  shall  *' |M»rform  such  other 
Ics  as  have  Imm^u  iH*rfonned  h<»retofore  by  the  Judge  Adv<K'ate  (reneral  of 

Army."  It  will  Ih»  observed  that  this  last  citeil  expression,  as  ctirrUMl  Into 
tlon  110ft  of  the  Keviswl  Statutes  as  quoted  alnive,  still  renudns  the  law 
the  subject.  Tn  referring  to  tlu»  duties  "  heretof(»re  iMM'foriiUMi  by  th«' 
\izc  Advocate  (Jencral  of  the  Army,"  the  statute  inchidiHl,  inter  alia,  Ihc 
ifS  pn>scrllNnl  by  the  statute.  f<»r  tlie  presumption  is  that  Ihc  dm  ics  thus 
wrlb«Hl  were  In  fact  performeil.  It  follows  that  includwl  within  lliis  dircc- 
1  is  the  mandate  tlmt  n  re<.*ord  l)e  kept  of  all  pnMUHMlings  had  in  the  revision 
c*ourts-niartinl  proceeilings  in  the  ofn<*e  of  the  Judge  Advocate  Genenil,  and 

f«»rce  f»f  this  mandate  must  l)e  added  to  the  ordinary  meaning  of  the  word 
»vl.««e"  in  determinifig  the  scoi)e  of  the  duties  of  the  Judg(»  Advocate  cJeneral 
now  deflne<l  by  law. 

.  The  legislative  history  of  all  the  anto<HMl«»nt  nets.  brtMight  forward  as  11S>0. 
rls4Hl  StHtut*»s,  shows  that  the  word  **  revls4»  '*  has  the  meaning  here  indicateil. 
1o  tlie  act  of  18^52.  set*  Congressional  <Jlobe,  part  4,  stM'ond  S4»ssion,  Seven- 
nth  Congress.  pa;res  .'Wit),  lk\2\.  This  was  esjKH'lally  inie  of  the  debates 
»n  th«»  act  of  ISfKJ,  of  which  there  was  consldenible,  owing  to  the  objection 
en  to  the  legislative  recognition  contained  In  that  bill  of  military  <Man- 
isions.  An  effort  was  made  to  strike  out  and  otherwUe  def^^it  the  entire 
vision  for  a  laireau  of  military  justice  during  iH*ace.  and  the  stroni^est 
unient  made  in  supina't  of  its  retention  was  found  in  the  fact  that  it  had, 
I  had  freely  and  satisfactorily  exercis<Ml  this  revisory  power.  The  whoh» 
or  of  the  debate  clearly  shows  what  Congress  nmlerstoiid  had  iMH'n  the 
isory  iH»wer  of  the  Judge  .\dvo<'ate  General  ot'  the  Army  sUnv  tlie  act  of 
2.     It  is  Siiid  by  one  Smator  (Mr.  Lnne  of  Indiana  I  : 

It    Is  utterly  Imnossildc  for  the  President   in  tin-  niullip]i<'il\    of  liis  duties 
httik   lnt<i  all   these  i-j:scs:   it   is  ]»h\sicnll.\    Inipnssililc   l«»r  th"  SiM-;M'tary  nf 
ir    to    do    so:    and    to    facilitate    the   adniinistrntion    of   criminal    Justi<e   it 
4  found  necessary  to  establish  this  bureau." 
knd  another  Senator  (Mr.  Hendricl^s)  saiti: 

I  am  not  pn^jiared  to  vot(>  ti»  :il»nlish  liie  court  of  military  justii-e.  If  that 
iri    be    proiH»rly    constituted    ;mu1    disiluirires    its   duties   le.i^itiuiatj'ly    wiiliin 

Jnrls«li«'ti(»n  as  llu'  ciMiri  wjis  nrirjnii/.e«l  unth'r  tlie  act  of  t\v«i  or  thns' 
irs  a;ro,  it  will  be  a  blt-ssifi;:.  nnd  I  will  n«»l  v«ite  to  abf»lish  the  court  Imc.musi' 
sncli  \vr«»ng  decisions  thnt  it  niji\   li:ive  ina«le.'* 

\ui\  further  on  the  vjinie  Senator  n'ferred  to  the  cas4'  of  one  nlllc^'r  in 
oni  be  \v;is  interested  in  wlii«-li  iliere  had  Iuh'U  an  erninei»u<  <-«»n\  i«iion, 
I  said  in  that  connection : 

•  I  went  with  liiiu  to  S4M'  ilie  .luduM'  .VdMnale  General.  The  iiKt'  was  rall«»<l 
befon»  the  Judge  Advinatf  General  and  revi4'W«'<l,  an<l  at  onc«»  Ih' tlnided  tliat 

•  t4*stimony  was  nni  suiluient.  a?nl  ri'^^toriMl  tin*  young  man  to  his  ]M»sition 
ihi-  Army." 
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Further  on,  referring  to  this  power,  the  same  Senator  said : 
"  I  think  it  is  a  protection  to  the  military  men  of  the  country  to  have  su<li 
a  court.  It  will  come  to  be,  when  the  hour  of  passion  to  which  my  colleague 
has  referred  shall  have  passed  away,  a  court  deliberate  in  its  proceedings,  aii<l, 
I  hope  and  have  no  doubt,  wise  in  its  adjudication.  Then  it  will  be  a  blessiii:; 
to  the  country  and  a  protection  to  our  military  men.  Necessarily,  when  our 
Army  shall  come  to  be  50,000  strong,  there  will  be  many  military  trials  for 
military  offenses  of  military  men.  There  ought  to  be  a  court  of  appeal,  and 
this  is  intended  to  be  a  court  of  appeal,  a  court  In  which  the  judgment  of  the 
courts-martial  may  be  reviewed  and  if  improper  revised.  Such  a  court,  it  seems 
to  me,  ought  to  be  in  the  Army."  (See  Cong.  Globe,  pt  4,  39th  Cong.,  1st  sess., 
1866,  pp.  3672-3676,  et  passim.) 

It  was  these  legislative  antecedents  that  were  brought  forward,  without 
substantial  change  of  language,  as  the  existing  law  (sec.  1199,  R.  S.)  now 
under  discussion. 

8.  This  office,  while  ignoring  its  right  and  duty  to  revise  for  prejudicial 
other  than  jurisdictional  error,  has  with  strange  inconsistency  been  quick  to 
assert  its  power  to  declare  a  judgment  and  sentence  null  and  voil  on  the 
ground  that  the  proceedings  were,  in  its  judgment,  coram  non  judice.  After 
the  large  armies  of  the  Civil  War  had  been  demobilized  and  their  activities 
were  no*  longer  a  matter  of  immediate  concern  to  this  department,  and  the 
Army  had  become,  in  point  of  size,  but  a  small  national  police  force,  this  office, 
for  reasons  unexpressed  and  unknown,  restricted  itself  to  the  correction  of 
such  jurisdictional  error  alone.  The  practice  seems  to  have  been  adopted 
without  thoughtful  consideration  of  the  law  or  policy  involved  or  the  resulting 
injustice.  The  opinions  of  this  office,  beginning  with  the  early  eighties,  assume, 
without  argument  or  reason,  that  the  office  was  so  limited.  It  can  not  fairly  be 
said  that  upon  this  specific  question  the  office  has  ever  fairly  and  thoughtfully 
expressed  itself.  Extracts  from  two  of  the  opinions,  typical  of  all,  will  be 
sufficient  to  show  the  general  character  and  nature  of  these  holdings. 

In  an  opinion  under  date  of  August  10,  1885,  approved  by  the  Secretary  of 
War.  the  Acting  Judge  Advocate  General  Lieber  held  as  follows : 

"As  the  whole  matter  is  understood  to  be  recommitted  to  this  office  for 
examination,  including  the  letter  referred  to,  I  beg  to  remark  that  in  actinj: 
upon  the  sentence  of  a  court-martial  the  reviewing  authority  acts  partly  in  a 
judicial  and  partly  in  a  ministerial  capacity.  He  *  decides*  and  'orders* 
(Army  Regs.,  par.  918).  Without  his  decision  the  sentence  is  incomplete.  His 
decision  is  an  exerci.<?e  of  judicial  functions,  and  is  as  much  beyond  the  control 
of  other  constituted  authority  as  the  findings  of  the  court  are  beyond  his.  He 
can  not  be  ordered  to  revoke  it,  and  if  It  be  adhered  to,  the  sentence  can  l>e 
removed  in  no  other  way  than  by  the  President  in  the  exercise  of  his  par- 
doning power  (or  set  aside  by  the  President  when  void  by  reason  of  a  want  of 
jurisrliction)." 

In  the  case  of  Lieut.  J.  N.  Glass,  tried  by  general  court-martial,  this  office, 
in  a  review  under  date  of  July  20,  1886,  signed  by  Acting  Judge  Advocate 
General  Lieber,  concluded  as  follows: 

"The  proceedings,  findings,  and  sentence  in  tliis  case  having  been  approved 
by  the  reviewing  officer  in  the  exercise  of  his  proper  functions,  they  are  1>^^ 
yond  any  power  of  revision  on  the  part  of  higher  authority,  but  the  Preslilont 
by  the  virtue  of  his  pardoning  power  may  remit  the  unexecuted  part  of  the 
sentence.     The  latter  course  is  respectfully  recommended  by  this  oflice.'* 

In  the  opinion  first  above  cited,  which  is  a  fair  example  of  the  many  that 
have  followed,  the  then  acting  Judge  Advocate  General  took  the  view  that 
the  proceedings  of  a  general  court-martial  could  be  set  aside  for  a  want  of 
jurisdiction.     But  whence  came  that  power?     In  declarinjr  it  to  be  ctnnpetent 
to  declare  the  proceedings  of  a  general  court-martial  void  for  want  of  Juri>- 
dlction  he  evidently  overlo<)ke<l  the  fact  that  in  declaring  a  trial  void  for  want 
of  jurisdiction  some  functionary  must  sit  in  an  appellate  capacity  for  which 
there  must  be  some  statutory  or  common  law  authority.    As  a  matter  of  fact,  no 
statutory  or  other  authority  can  be  found  for  the  exercise  of  the  i>ower  to  de- 
clare a  trial  void  for  want  of  jurisdiction  unless  it  can  be  found  in  that  priv 
vision  of  section  1100  which  confers  a  general  revisory  jwwer  upon  the  Ju<lj?? 
Advocate  General.     If  the  power  to  revise  includes  the  power  to  declare  pro- 
ceedings void  for  want  of  jurisdiction,  it  must  also  by  any  fair  constructiou 
Include  the  power  to  declare  a  judgment  wrong  as  a  matter  of  law  and  reverst^ 
Vt    If  this  office  has  the  one  power  it  necessarily  has  the  other,  and  if  it  hns 
not  the  latter  power,  It  has  not  the  former.    By  the  plain  language  of  the  statute 

tWa  otBce  has  both. 
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0.  Nor  has  the  power  here  contended  for  ever  been  questioned  by  the  civil 
f'ourts  or  other  civil  authority.  To  be  sure,  there  are  many  expressions  in  ad- 
judicated cases  to  the  effect  that  the  duly  approved  sentence  of  a  court-martial, 
when  the  court  has  procee<ied  within  its  jurisdiction  and  the  rules  governing 
its  procedure  is  as  final  and  unassailable  as  a  decision  of  a  civil  court  of  last 
resort.  But  it  must  be  remembered,  of  course,  that  in  each  of  these  cases  the 
court  was  speaking  of  collateral  attack  in  the  civil  courts  on  the  proceedings 
of  a  court-martial  and  did  not  have  in  view  the  power  of  the  department  itself 
to  correct  court-martial  judgment  by  way  of  direct  revision  of  It.  I  have  also 
examined  many  expressions  of  opinion  by  the  Attorney  General  and  find  that 
these  expressions  have  had  to  do  generally  with  cases  in  which  the  final 
approval  has  been  by  the  President  himself  and  go  only  to  the  question  of 
whether  such  cases  can  be  reopened  by  the  President  or  his  successor  for  the 
purpose  of  undoing  what  he  has  once  legally  done.  I  have  not  found  that  any 
authority  has  ever  questioned  the  revisory  power  of  this  office  to  correct  errors 
of  law  In  court-martial  proce<lure  when  they  amount  to  a  denial  of  justice. 
And  I  may  be  permitted  to  say  that  should  I  find  such  holdings  by  any  authority 
other  than  the  highest  court  of  the  land,  I  should  not  hesitate  to  question  the 
soundness  of  the  decision. 

In  this  connection,  I  may  say  that  it  was  suggested  to  ine  by  the  present 
Judge  Advocate  General  himself  that  the  finality  attributed  by  the  article  of 
war  to  the  power  of  the  several  reviewing  authorities  might  be  thought  to 
militate  against  or  negative  the  view  I  advance.  This  could  hardly  be  true. 
The  statutory  power  of  the  Judge  Advocate  General  of  the  Army  conferred  by 
lld9,  Revised  Statutes,  stands  unafl'ected  by  anything  said  la  the  law  as  to  the 
power  of  appointing  authorities.  Indeed,  the  statutes  are  not  in  pari  materia. 
They  exist  for  entirely  different  purposes.  They  establish  different  functions, 
all  of  which  have  independent  spheres.  The  general  powers  of  correction  con- 
ferred upon  appointing  authorities  by  the  Articles  of  War  existed  prior  to  the 
enactment  of  the  statutes  now  brought  forward  in  lld9,  Revised  Statutes,  and 
also  concurrently  with  them,  without  thought  of  confiict.  There  is,  of  course,  a 
field  of  operation  for  each.  The  concept  of  finality  referred  to  is  the  finality 
within  the  system,  the  finality  with  which  all  lawyers  are  familiar,  and  which 
must  exist  in  order  that  there  may  be  a  review  at  all.  A  judgment  of  an  in- 
ferior court  must  be  a  final  judgment  before  it  can  be  subjected  to  review  in  an 
appellate  court  The  action  of  the  appointing  or  confirming  authority  directly 
giving  effect  to  the  judgment  of  the  court  itself  gives  finality  to  that  judgment, 
that  is,  that  completeness  and  integrity  without  which  there  would  l>e  nothing 
for  this  or  any  other  authority  to  review.  Such  judgments  are  operative  as  final 
until  and  unless  revised  upon  review.  This  concept  of  finality  Is  so  familiar 
to  lawyers  as  to  require  no  further  discussion. 

10.  Such  is  the  law,  and  there  is  a  pressing  necessity  at  this  time  that  we  go 
back  to  it,  revive  it,  and  act  under  it.  Dally  this  office  reviews  records  which 
show  that  in  the  trial  some  suhstaiitlal  rights  of  persons  standing  before  courts- 
martial  accused  of  crime  have  been  flagrantly  violated  or  that  convictions  have 
been  secured  on  wholly  insufficient  evidence.  Others  show  that  charges  and 
specifications  are  sometimes  laid  under  the  ninety-sixth  (the  general)  article 
of  war  for  acts  that  are-  not  properly  to  be  regarded  as  military  offenses  at 
all.  And  quite  as  frequently  cases  are  encountered  in  which  men  have  been 
convicted  of  serious  offenses  where  upon  the  evidence  the  offense  committed 
was  not  the  offense  charged  or  for  which  they  were  tried.  Oflicers  of  the  Army, 
even  of  the  Regular  Army,  are  persons  unlearned  in  the  law,  and,  as  fallible 
beings,  may  be  expected  from  time  to  time  to  commit  such  errors  in  court- 
martial  procedure  as  operate  to  deny  the  accused  right  and  justice  and  result 
in  his  unlawful  punishment,  and  such  errors  are  even  more  to  be  escpected  now, 
as  our  Army  is  expanding  and  thousands  of  new  officers  are  brought  Into  the 
service  who  have  had  no  military  training  and  no  familiarity  with  military  law 
and  the  customs  of  the  service.  For  this  reason  alone  there  should  be  the 
closest  supervision. 

But  the  situation  may  also  be  viewed  from  another  aspect.  As  an  American 
institution,  our  Army  must  be  maintained  under  law.  Our  Army  can  never  be 
the  most  successful  Army  it  is  capable  of  becoming  except  it  have  the  highest 
regard  for  the  rights  of  the  enlisted  men,  as  those  rights  are  established  by  law. 
Indeed,  the  higher  regard  for  those  rights  the  greater  will  be  the  popular  confi- 
dence In  the  Army.  For  the  first  time  in  the  history  of  this  country  we  have 
in  fact  a  truly  democratic  and  popular  Army.  It  has  come  from  the  people. 
Tens  of  thousands  of  homes  have  been  affected.  In  the  welfare  of  the  Army 
millions  are  concerned  directly  and  the  entire  public  Interested  generally.     Ex- 
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pedlency.  in  the  highest  sense  of  the  term,  as  well  as  law,  requires  tliat  the 
Army  itself  be  Quick  to  see  that  Justice  be  maintained  within  It  The  men 
cow  drafted  from  all  walks  of  life  and  placed,  whether  they  will  or  not.  Id 
the  military  service  of  the  country  are  wholly  without  previous  military  trajn- 
ing  and  it  Is  only  natural  to  expect  many  transgressions  against  discipline, 
certainly  in  the  early  days  of  their  service.  They  are  entitled  to  justice  as 
established  by  law,  and  those  who  are  giving  them  up  to  the  service  of  the 
country  have  the  right  to  feel,  to  know,  that  they  will  not  be  lightly  charged 
with  military  offenses  nor  branded  while  in  the  service  of  their  country  as 
criminals  except  after  a  fair  and  impartial  trial  and  on  proof  which  can  meet 
the  legal  test. 

11.  There  Is  a  revisory  power  here  which  must  be  exercised.  It  will,  of 
course,  be  exercised  with  all  due  regard  for  the  proceedings  and  strictly  within 
the  limitations  of  the  law. 

G.  T.  Anseli^ 
Acting  Judge  Advocate  General. 

NOVKMBER  10, 

Inasmuch  as  this  opinion  is  the  result  of  long  and  thorough  conference  with 
my  associates  in  this  office,  I  would  prefer  that  each  of  them  read  it  and.  for 
the  benefit  of  the  record,  express  his  concurrence  or  dissent. 

G.  T.  Ansell, 
Acting  Judge  Advocate  General, 

Concurring:  James  J.  Mayes,  lieutenant  colonel,  judge  advocjite;  George  S. 
Wallace,  major,  judge  advocate.  United  States  Reserve;  Guy  D.  Golf,  major, 
judge  advocate.  Officers'  Reserve  Corps';  William  O.  Gilbert,  major,  judge  adv.>- 
cnte.  Officers'  Reserve  Corps;  Lewis  W.  Call,  major,  judge  advocate,  Tniteil 
States  Army;  Edward  S.  Bailey,  major,  judge  advocate.  Officers'  Rt^serve 
Corps;  William  B.  Pistole,  major,  judge  advocate,  Officers*  Reserve  Corps;  K. 
M.  Morgan,  major,  judge  advocate,  Officers'  Reser\'e  C-orps ;  Eugene  W^ambauirh, 
major,  judge  advocate.  Officers'  Reserve  Corps ;  E.  G.  Davis,  major,  judge  advo- 
cflte,  Officers'  Reserve  Corps;  Alfred  E.  Clark,  judge  advocate.  Officers'  Reserve 
C/orps ;  P.  K.  Zilles,  judge  advocate.  Officers'  Reserve  Corps ;  Herbert  A.  White, 
lieutenant  colonel,  judge  advocate. 

Dissenting:  . 


Exhibit  33. 

November  12,  1917. 
Memorandum  for  Gen.  Ansell : 

I  hardly  feel  like  giving  an  unqualified  concurrence  to  your  opinion  of  even 
date  regarding  the  authority  of  the  Judge  Advocate  General  to  revise  procee<l- 
ings  of  all  courts-martial.  While  I  am  satisfied  with  the  logic  of  the  oplolou 
and  willing  to  agree  that  statutory  power  can  hardly  be  lost  by  nonuse,  yet  I 
think  settled  procedui-e  should  be  departed  from  only  after  due  consideration. 
The  legal  questions  in  this  case  are  fully  considered  in  your  opinion.  But  I  feel 
that  one  reading  the  opinion  might  easily  form  the  conclusion  that  errors  of 
courts-martial  leading  to  miscarriages  of  justice  are  rather  frequent  It  has 
been  my  experience  that  very  little  injustice  has  arisen  heretofore  in  the  service 
through  our  courts-martial  procedure.  It  has  been  considered  settled  for  some 
30  or  40  years  that  the  reviewing  authority's  action  (a  division  or  department 
commander)  completely  closes  a  case,  with  the  exception  that  errors  jurisdic- 
tional might  be  corrected ;  somewhat  illogical  reasoning,  I  must  admit  Under 
the  section  of  the  Revised  Statutes  considered  by  you  in  this  opinion,  if  the 
office  of  the  Judge  Advocate  General  had  the  machinery  available  to  constitute 
Itself  a  court  of  review,  by  which  I  mean  a  court  of  last  resort,  and  the  proper 
officers  were  available  to  constitute  this  court  at  all  times,  probably  only  bene- 
ficial results  could  arise  from  the  office  taking  full  revisory  power.  But  I  doul»t 
if  we  can  be  continuously  assured  of  that  peculiar  ability  in  our  officers  suffi- 
cient to  constitute  such  a  court  of  review.  For  it  must  be  remembered  that 
this  court  of  review,  even  though  It  consists  of  the  Judge  Advocate  General  him- 
self and  some  of  the  best-known  officers,  would  be  jealously  regarded  by  depart- 
ment and  division  commanders,  since  they  would  consider  that  their  disciplinary 
powers,  now  practically  unlimited,  were  hampered  by  reference  to-  central 
power.  I  apprehend,  speaking  more  from  the  administrative  standpoint  than 
from  the  legal,  that  the  destruction  of  a  division  commander's  Initiative  in 
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regard  to  the  dlscfplliie  of  his  commaiid  might  lead  to  more  dlsastroas  results 
than  an  occasfimial  miscarriage  of  Justice,  which  In  any  Instance  will  largely 
be  indlTidual  In  character.  If  It  can  be  assured  that  this  power  is  to  be  used 
by  the  Judge  Advocate  General,  whoever  he  may  be,  only  in  the  clearest  cases, 
and  tJiat  it  wtU  not  become  such  an  engine  as  to  lead  division  commanders  to 
believe  that  the  ultimate  power  of  discipline  is  removed  from  their  hands,  then, 
of  course,  tliere  is  little  objection.  Whether  this  can  be  done  is,  of  course,  not 
a  matter  of  law,  but  a  matter  of  administration.  I  desire  to  emphasize  these 
points,  since,  as  stated  at  the  beginning  of  this  brief  memorandum,  the  dis- 
turbance of  settled  conditions  E^ould  be  decided  upon  only  after  a  consideration 
of  all  points  that  may  be  brought  forward  hy  one  familiar  with  the  subject. 

Herbert  A.  WHrrs, 
Lieutenant  Colonel,  Judge  Advocate, 
Assistant  to   the  Judge  Advocate  Qeneral, 


ExHiniT  34. 


War  Department, 
oitice  of  the  judge  advocate  general, 

WasfUngton,  November  27,  1917, 
.Memorandum  for  the  Secretary  of  War: 

On  November  10,  1917,  there  was  presented  for  your  personal  consideration 
hy  Gen.  Ansell,  Acting  Judge  Advocate  General,  a  memorandum  brief  in  sup- 
port of  his  action  on  tlie  trial  and  conviction  for  mutiny  of  12  or  15  non- 
crtoiuiissioned  officers  of  Battery  A  of  the  Eightt»enth  Field  Artillery.  In  the 
d<Hcus$lon  of  the  record  of  the  case  itself  Gen.  Anseil  had  come  to  the  ccnclu- 
sion  that  the  evidence  did  not  warrant  a  conviction  of  the  offense  of  mutiny; 
that  many  errors  of  law  appeared  on  the  face  of  the  record,  and  that,  while 
the  court  had  Jurisdiction  and  "  its  Judgment  and  sentence  for  that  reason 
ctiuld  not  be  pronounced  null  and  void,"  errors  in  law  and  the  unfairness  of 
the  trial  "Justify,  upon  revision,  a  reversal  of  that  Judgment."  Gen.  Anseil, 
first  in\itliig  attention  to  section  1109,  Revisi'd  Statutes,  providing  that  "  the 
Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded  the 
proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commissions, 
and  perform  such  other  duties  as  have  been  performed  heretofore  by  the  Judge 
Advocate  General  of  the  Army,"  concludes  his  review  of  the  case  as  follows: 

"  In  the  exercise  of  the  power  of  revision  conferred  ui)on  me  by  section  1199, 
Revised  Statutes  of  the  United  States,  I  hereby  set  aside  the  judjriiient  of  con- 
viction and  the  sentence  in  the  case  of  each  of  these  several  defendants  and 
recommend  that  the  necessary  orders  be  issued  restoring:  each  of  them  to  duty." 

1  shall  not  address  myself,  for  the  present,  to  the  merits  of  the  case,  or  to 
the  proper  administrative  action  that  should  be  la  lien  in  res[)ect  of  it,  but 
rather  to  the  statement  of  Gen.  Anseil  In  his  memorandum  brief  that  an  ill- 
considered  and  erroneous  change  of  attitude  on  the  part  of  the  Judge  Advocate 
Genera rs  office  that  occurred  within  a  score  of  years  after  the  close  of  the 
Civil  War  has  profoundly  and  adversely  affected  the  administration  of  military 
justice  in  our  Army;  that  "errors  of  law,  appearing  on  the  record,  occurring 
in  the  procedure  of  courts-martial  having  jurisdiction,  however  grave  and 
prejudicial  such  errors  may  be,  are  absolutely  beyond  all  power  of  review  " ; 
that  you  and  your  immediate  military  advisers  can  never  appreciate  the  full 
extent  of  injustice  that  has  resulted  to  our  soldiers  through  the  operation  of 
this  rule;  that  a  proper  sense  of  the  injustice  can  be  felt  only  by  those  who 
exercise  immediately  the  authority  of  the  Judge  Advocate  Gcnerars  office;  and 
that  even  those  thus  experienced  can  gather  a  full  impression  of  the  wrong 
done  only  by  complete  mental  inclusion  of  that  vast  number  of  cases  where 
coneededly  corrective  i)ower  ouglit  to  have  been  but  was  not  exercised  in  each 
year  of  the  past  forty-odd  year.s.    Gen.  Anseil  adds: 

"  During  the  past  three  months,  in  scores,  if  not  hundreds,  of  cases  carrying 
sentence  of  dishonorable  expulsion  from  the  Army  with  the  usual  imprison- 
ment, this  office  has  emphatically  remarked  the  most  prejudicial  error  of  law 
in  the  proceedings  leading  to  the  Judgment  of  conviction,  but  Impelled  by  the 
long-established  practice,  has  been  able  to  do  no  more  than  point  out  the  error 
and  recommend  Executive  clemency." 

In  handling  the  memorandum  brief  to  me  for  my  study  you  asked  my  atten- 
tion to  these  statements  and  expressed  your  surprise  that  such  a  situation  as  is 
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here  depicted  could  have  existed  in  the  face  of  an  express  grant  of  power  to  the 
Judge  Advocate  Geueral,  which  Gen.  Ansell  finds  in  section  1199,  Revised  Stat- 
utes, to  modify  or  reverse  the  approved  proceedings  of  courts-martiaL  Yon 
directed  me  to  examine  the  brief  and  make  a  report  thereon.  I  have  had  a 
limited  time  in  which  the  do  this,  but  the  results  of  my  study,  which  I  think  is 
complete  enough  to  answer  the  main  propositions^  follow. 

The  logic  of  Gen.  Ansell's  brief  converges  to  its  conclusion  in  these  distinct 
channels : 

1.  Tlmt  the  single  word  "  revise,'*  as  used  in  section  1199,  Revised  Statutes, 
by  ordinary  construction  so  clear  as  to  abate  any  precedent  or  accepted  mean- 
ing, confers  upon  the  Judge  Advocate  General  not  only  the  power  to  examine, 
analyze,  and  review  courts-martial  proceedings,  but  also  invests  the  Judge 
Advocate  General  with  the  power  to  modify  or  reverse  the  same. 

2.  That  the  history  of  the  legislation  discloses  that  the  statute  was  originally 
intended  to  confer  this  power  upon  the  Judge  Advocate  General. 

3.  That  the  administrative  history  of  the  department  discloses  that  the  power 
was  actually  utilized  during  the  Civil  War  period  and  apparently  until  the 
early  eighties. 

4.  That  the  power  has  never  been  questioned  by  the  civil  courts  or  other  civil 
authority. 

5.  That  the  power  is,  and  for  a  long  time  has  been,  vested  in  the  Judge  advo- 
cate general  of  the  British  Army. 

Since  the  brief  concededly  purports  to  overturn  the  authorized  practice  of 
over  one-third  of  a  century  and  to  advance  a  doctrine  as  to  which  there  is  little 
or  no  previous  expression  or  any  authority  or  opinion  outside  of  the  brief  Itself. 
It  will  be  well  to  follow  the  outline  of  discussion  upon  which  the  brief  is  built 
and  to  address  ourselves  first  to  the  contention  that  the  word  "  revise,"  in  section 
1199,  Revised  Statutes,  confers  upon  the  Judge  Advocate  General  the  power  to 
review  and  then  to  modify  or  reverse  the  approved  proceedings  and  sentences  of 
courts-martial. 

1.  MEANING  OF  THE  WORD  "  REVISE.*' 

Practically  the  whole  fabric  of  Gen.  Ansell's  argument  Is  built  upon  an  inter- 
pretation of  the  meaning  of  this  single  word  "  revise."  In  support  of  tlie  broad 
meaning  whclh  he  gives  this  word,  his  brief  collates  definitions  of  the  word  by 
lexicographers  and  jurists.  On  the  authority  of  the  Standard  Dictionary,  which 
defines  the  word  "  revise  "  as : 

"  To  go  or  look  over  or  examine  for  the  correction  of  errors,  or  for  the  pur- 
pose of  suggesting  or  making  amendments,  additions,  or  changes;  reexamine; 
review.  Hence,  to  change  or  correct  anything  as  for  the  better  or  by  authority ; 
alter  or  reform." 

He  classifies  the  word  "  review  "  as  a  synonym  of  the  word  **  revise ;"  and 
upon  this  Justification  indiscriminate  definitions  of  the  words  "revise"  and 
'*  review  "  are  quoted  throughout  the  brief.  I  think  the  deductions  he  makes 
in  this  part  of  his  brief  are  unauthorized. 

In  essential  etymology  the  word  "  revise  "  means  '*  to  look  over."  It  has  ac- 
quired a  special  meaning  going  to  the  purpose  of  the  **  looking  over,"  and  imparts 
a  purpose  of  suggesting,  or  making  amendments.  Thus  a  proof  render  revises 
copy  and  suggests  changes.  But  he  does  not  effect  changes.  Special  com- 
niittees  of  men  learned  in  the  law  revise  statutes  and  codes  by  special  legisla- 
tive commission,  but  their  revisions  do  not  give  legal  life  to  the  result  of  their 
labors.  The  legislature  must  enact  the  revision  as  a  law.  In  the  same  senso 
the  "  looking  over,"  the  "reexamination "  of  the  proceedings  of  an  inferior 
tribunal  by  an  appellate  court  is  not  the  reversal  or  the  modification  of  the 
judgment,  albeit  the  revision  is  for  the  purpose  of  making  such  a  change.  All 
this  is  most  significant,  since  in  the  statutory  grant  of  so  wide  a  power  as  thai 
contended  for  we  should  expect,  by  all  the  analogies  of  grants  of  appellate 
power,  to  find  something  more  than  authority  "  to  look  over,"  or  "  to  examine." 
Such  brief  survey  of  the  field  of  statutes  conferring  appellate  power  on  the 
various  tribunals  of  the  several  States  and  of  the  United  States  as  I  havt» 
been  able  to  make  in  the  limited  time  I  have  had  to  prepare  this  paper,  falls 
to  disclose  a  single  instance  in  which  the  power  to  modify  or  reverse  the  jud?- 
ment  of  inferior  courts  is  de<luced  from  the  words  "  review "  or  "  revise." 
without  the  addition  of  apt  words  specifically  conferring  the  power  to  reverse 
or  modify. 
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Gen.  Anseirs  brief  purports  to  find  one  such  statute,  which  he  describes  as 
analogous  with  section  1199,  Rerised  Statutes,  granting  the  power  to  modify 
or  reverse  by  the  use  of  the  single  word  revise.    Gen.  Ansell  says,  in  part : 

"I  find  the  word  used  in  another  Federal  statute  in  quite  an  analogous 
way.  Section  24  of  the  act  of  July  1,  1898,  chapter  541,  30  Statutes  at  Large, 
553  (bankruptcy  law),  provides  in  part  as  follows: 

"'The  several  circuit  courts  of  appeal  shall  have  jurisdiction  In  equity, 
efther  interlocutory  or  final,  to  superintend  and  revise  in  matters  of  law  the 
proceedings  of  the  several  inferior  courts  of  bankruptcy  within  that  jurisdic- 
tion.' "  • 

Gen.  AnselFs  brief  then  proceeds  to  cite  a  case  interpreting  the  bankruptcy 
statute  (In  re  Cole.  163,  Fed.,  180,  181,  C.  C.  A.,  lat  Circuit),  which  he  de- 
scribes as  "  a  case.typical  of  all,"  in  which  the  court  says ; 

'*0n  a  petition  to  revise  like  that  before  us  we  are  not  restricted  as  we 
would  be  on  a  writ  of  error,  our  outlook  is  much  broadened,  and  we  are  author- 
ized to  search  the  opinions  filed  in  the  district  court,  although  not  a  part 
of  the  record  in  the  strict  sense  of  the  word,  for  the  purpose  of  ascertaining 
at  large  what  were  in  fact  the  Lsanes  which  that  court  considered." 

And  from  this  quotation  it  is  Inferred  that  the  court  was  finding  in  the  word 
"revise"  a  broader  p<iwer  to  "modify  or  reverse"  the  procedure  of  the  lower 
oonrt.  This  legislative  precedent,  as  judicially  applied,  would,  if  it  were  properly 
and  accurately  set  forth  in  the  brief,  be  most  persuasive,  and  for  this  reason  I 
have  Iiad  recourse  to  the  stotute  Itself.  I  find  that  the  quotation  of  the  bank- 
ruptcy act  of  July  1.  1898,  in  the  brief  is  incomplete,  being  a  quotation  of  only  a 
portion  of  the  section  conferring  appellate  Jurisdiction  on  the  Supreme  Court 
and  the  circuit  courts  of  appeal  and  the  supreme  courts  of  the  Territories.  The 
portion  quoted  is  from  the  latter  part  of  the  section,  the  earlier  part  of  the  section 
having  conferred  general  appellate  jurisdiction ;  the  words  quoted  by  Gen.  An- 
sfll,  "  shall  have  jurisdiction  in  equity,  either  interlocutory  or  final,  to  superin- 
tend and  revise  in  matters  of  law,"  follow  that  part  of  the  section  which  confers 
ceneral  appellate  jurisdiction.  In  order  that  you  may  be  fully  advised  in  the 
premises,  I  quote  the  entire  section : 

"Sec  24.  Jurisdiction  of  appellate  courts. —  (a)  The  Supreme  Court  of  the 
rnirwl  States,  the  CJlrcuit  Court  of  Appeals  of  the  United  States,  and  the  supreme 
cijurts  of  the  Territories,  in  vacation  in  chambers  and  during  their  respective 
temij*,  as  now  or  as  they  may  be  hereafter  held,  are  hereby  invested  ioith  appeU 
hte  jurisdiction  of  controversies  arising  in  bankruptcy  proceedings  frmn  the 
e(jurl9  of  bankruptcy  from  which  they  have  appellate  jurisdiction  in  other  cases. 
The  Supreme  Court  of  the  United  States  shall  exercise  a  like  jurisdiction  from 
courts  of  bankruptcy  not  within  any  organize<l  circuit  of  the  United  States  and 
from  the  Supreme  Court  of  the  District  of  Columbia. 

"(h)  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the  pro- 
^^lintfs  of  the  several  courts  of  bankruptcy  within  their  jurisdiction.  Such 
power  shall  l)e  exercised  on  due  notice  and  petition  by  any  party  aggrieved." 

Tlie  concluding  paragraph,  marke<l  "(6),"  quoted  by  Gen.  Ansell,  follows  the 
underscored  language  which  invests  the  courts  with  appellate  jurisdiction  in  ex- 
press terms.  There  was  no  necessity  for  the  c<mrt  to  deduce  appellate  iwwer  out 
of  that  part  of  the  section  designated  above  "(b)  "  for  it  had  this  appellate  power 
hv  express  grant.  The  discussion  of  the  court  in  in  re  Cole  sliould,  I  think,  be  so 
understood. 

I  do  not  think  this  part  of  the  reply  would  be  complete  without  some  reference 
f"  the  manner  in  which  appellate  juris<liction  has  generally  been  conferred  by 
Matiite.  exemplified  in  the  following: 

in)  The  act  of  February  9,  1S93,  establishing  the  court  of  appeals  for  the  Dis- 
trict of  Columbia  provides: 

"  Sec.  7.  That  any  party  aggrieved  by  any  final  order,  judgment,  or  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  ♦  **  ♦  may  appeal  therefrom 
to  the  court  of  appeals  ♦  *  ♦  and  ♦  ♦  ♦  the  court  of  appeals  sliall  re- 
view such  order,  judgment,  or  decree,  and  affirm,  reverse,  or  modify  the  same  as 
siiall  be  just." 

( h )  The  judicial  co<le  of  March  3,  101 1,  provides  for  the  exercise  of  appellate 
jurisdiction  in  the  following  sections: 

**  Sec.  128.  The  circuit  court  of  appeals  shall  exercise  appellate  jurisdiction  to 
review  by  appeal  or  writ  of  error  decision  in  the  District  courts,"  etc. 
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"  Sec.  130.  The  circuit  courts  of  appeals  shall  have  the  appellate  Jurisdiction 
conferred  upon  them  by  the  act  entitled  'An  act  to  establish  a  uniform  system 
of  banlfruptcy,  etc.* 

"  Sec.  237.  A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a 
State  in  which  a  decision  could  be  had,  where  is  drawn  in  question,  etc,  may  be 
reexamined  and  reversed  or  affirmed  in  the  Supreme  Court  upon  a  writ  of  error. 

"  Sec.  250.  Any  final  Judgment  or  decree  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  may  be  reexamined  and  affirmed,  reversed,  or  modified  by  the 
Supreme  Court  of  the  United  States,  upon  writ  of  error  or  appeal,  in  the  fol- 
lowing cases:    1    ♦    ♦ 

"  Sec.  252.  The  Supreme  Court  of  the  United  States  is  hereby  invested  with 
appellate  Jurisdiction  of  controversies  arising  in  bankruptcy,  etc" 

In  the  light  of  what  has  been  said,  I  think  it  will  be  perfectly  apparent  to  you 
that  the  court,  in  In  re  Cole,  was  in  no  sense  discussing  its  power  to  give  effect 
to  its  conclusion  upon  revision.  It  was  discussing  only  the  scope  of  the  matters 
that  could  be  inquired  into  upon  the  petition,  and  found  the  definition  of  that 
scope  in  the  words  "  revise  in  matters  of  law  the  proceedings  of  the  several  in- 
ferior courts  of  bankruptcy.*'  It  becomes,  therefore,  quite  impossible  to  follow 
the  brief  we  are  here  reviewing  in  its  assertion  that — 

"The  language  of  that  statute  (bankruptcy  act)  is  the  very  language  of  this 
(sec.  1199,  R.  S.),  except  that  the  revision  there  is  expressly  limited  to  matters 
of  law." 

There  is  not  even  a  shadow  of  analogy  between  the  words  of  the  Feileral 
bankruptcy  act  investing  the  circuit  courts  with  specific  appellate  Jurisdiction 
and  the  words  of  section  1199,  Revised  Statutes,  relied  upon  to  invest  the  Jud;:e 
Advocate  General  with  appellate  Jurisdiction. 

But  I  can  not  conclude  this  part  of  the  brief  without  Inviting  your  attention 
to  the  definitions  which  are  quoted  from  Words  and  Phrases,  volume  7.  It 
seems  to  me  that  not  a  single  one  of  the  definitions  quoted  in  the  brief  was  ad- 
dressed to  grants  of  appellate  power  to  courts,  but  that  all  are  addressed  to 
grants  of  legislative  power  to  revise  statutes,  or  to  the  scope  of  the  authority 
granted  to  special  coramis.sions  to  revise  codes,  where  it  goes  without  sayin? 
the  power  to  revise  confers  no  power  whatever  to  give  effect  to  the  revision. 
There  was,  however,  one  definition  of  the  word  "  revise  "  on  that  cited  page  of 
Words  and  Phrases  that  does  go  to  the  meaning  of  a  grant  of  power  carried  to  n 
court  by  the  word  "  revise  " ;  but  I  do  not  find  that  this  definition  is  In  Gen. 
Ansell's  brief.     It  is  as  follows : 

"  Revision,  as  used  In  a  statute  authorizing  the  entering  of  an  appeal,  after 
the  expiration  of  the  time  limited  for  such  appeal,  when  the  court  Is  satisfie*1 
that  Justice  required  a  revision  of  the  decree  appealed  from,  does  not  mean 
reversal  or  modification,  but  simply  review,  reexamination,  or  looking  at  again.*' 

I  may  add,  in  closing  this  part  of  my  memorandum,  that  a  rather  complete 
survey  of  stattites  vesting  appellate  power  in  tribunals,  administrative  as  well 
as  Judicial,  fails  to  disclose  a  single  case  where  the  power  to  modify  and  reverse 
is  left  to  be  deduced  from  such  an  inapt  and  single  word  an  the  word  "  revls*\** 
without  the  addition  of  appellate  power  granted  In  specific  and  unequivcK*al 
terms 

2.    HISTORY   OF   THE   LEGISLATION. 

Gen.  Ansell's  brief  asserts  that  *'  tlie  history  of  the  legislation,  the  early  exe- 
cution given  It,  its  historical  place  in  the  body  of  the  law  of  which  it  Is  a 
part,  ail  clearly  show  that  this  must  be  the  meaning  assigned  to  the  wonl 
•  revise  *  In  the  present  Instance." 

It  Is  said  that  Congress  established  the  Bureau  of  Military  Justice  In  thp 
light  of  the  necessities  of  the  Civil  War,  and  expressly  inve.««ted  its  head,  the 
Judge  Advocate  General  of  the  Army,  with  this  revisory  power.  Gen.  Ans*^lV< 
reference  here  Is  to  the  original  statute,  the  act  of  July  17,  1862  (12  Stat-.. 
.598),  In  which  It  was  provided  that: 

"  The  President  shall  appoint,  by  and  with  the  advice  and  consent  of  fh<> 
Senate,  a  Judge  Advocate  General,  with  rank,  pay,  and  emoluments  of  a 
colonel  of  Cavalry,  to  whose  office  shall  be  returned,  for  revision,  the  reiv»r»l<J 
and  proceedings  of  all  courts-martial  and  military  commissions,  and  whore  « 
record  shall  he  kei)t  of  all  proceedings  had  thereupon." 

The  same  words  were  carried  forward  in  the  act  of  Jtme  20.  18(>4,  and  no 
further  grant  of  power  Is  found  in  the  later  statute.  In  the  act  of  Julv  2S. 
1866  (14  Stats.,  324),  the  granting  word  Is  still  **  revise."  the  only  change  heins 
the  omission  of  the  words  found  in  the  earlier  statutes,  "  a  record  shall  be 
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kept  of  all  proceedings  had  thereupon  " ;  and  so  the  »ame  words  were  carried 
forward  in  section  1199,  Revised  Statutes,  where  they  remain  to  base  the 
gruund  of  this  contention. 

I  find  nothing  in  the  legislative  development  that  is  even  worthy  of  re- 
mark in  this  connection.  The  word  revise  (or  revision)  is  the  only  granting 
woni  now  as  it  was  in  the  beginning.  There  is  precisely  tlie  same  power,  no 
Kivuter  and  no  less.  If  history  is  to  be  invoked,  therefore,  we  must  look  to 
the  administrative  and  not  to  the  legislative  history  of  the  statute.  And  this 
brinps  OS  to — 

.3.   AOlflNISTRATIVK   HISTORY  OF   THE  DKPABTMENTAL   PRACTICE. 

This  administrative  history  has  been  appealed  to  in  Gen.  Anseirs  brief  to 
the  extent  that  it  is  asserted  that  "  the  records  of  this  office  indicate  that 
Judge  Holt,  the  Judge  Advocate  General  of  the  Army  during  the  Civil  War 
period,  did  revise  proceedings  in  the  sense  here  indicated." 

Judge  Advocate  €ren.  Holt  was  Secretary  of  War  before  he  was  Judge 
Advocate  GeneraL  His  position  at  the  bar  of  the  United  States  was  an 
enviable  one.  If  this  statement  of  his  construction  of  the  law  is  accurate  it 
would  be  most  persuasive  upon  me,  as  I  think  it  would  be  upon  you.  Gen. 
.4i»en,  however,  cites  no  Instance  from  the  records  of  the  Judge  Advocate 
Oenerers  office  where  Judge  Holt  has  Indicated  such  a  view,  and  such  exami- 
nation of  the  records  of  Judge  Holt*s  action  upon  courts-martial  proceedings 
daring  the  Civil  War  period  as  I  have  been  able  to  make  does  not  disclose 
a  single  instance  of  the  kind  mentioned.  Candor  compels  me  to  state 
that  in  the  limited  time  that  I  have  had  to  prepare  this  memorandum  no 
systematic  search  of  the  hundreds  of  records  bearing  the  stamp  of  Judge 
Holt's  action  could  be  made,  and  therefore  the  positive  assertion  that  there 
exists  no  single  instance  of  this  kind  would  not  be  warrantefl.  However,  there 
was  revealed  from  these  old  and  Interesting  books  very  significant  circuni- 
stiuices  most  emphatically  indicating  that  Judge  Holt  never  conttn»ded  for  nor 
erercise<l  the  power  that  Gen.  Ansell  says  was  vested  in  him  by  the  statute, 
exemplified  in  the  following  reference  to  Judge  Holt's  opinions: 

(o)  I  find  on  page  269  of  Volume  H  of  the  Records  of  the  Bureau  of  Military 
Justice  (Dec.  16,  1864)  over  Judge  Holt's  own  signature  a  short  review  hf  the 
case  of  Pvt.  Hiram  Greenland,  who  was  trietl  by  a  court-martial  convened  by 
Oen.  Howe.  The  record  falleil  to  show  the  date  <»f  the  trial  or  whether  there 
wa<  present  a  quorum  of  the  court.  If  Judge  Holt  had  l)een  exercising  an 
indigenous  power,  such  as  it  Is  contende<l  he  couhl  exercise,  he  wouhl  have 
taken  the  action  attempted  to  be  taken  in  the  instant  case  that  raises  the 
present  contention,  and  would  have  reverse*!  the  judgment.  .Instead  of  doing 
*»,  his  indorsement  "To  the  President"  reads: 

**  There  are  fatal  irregularities  invalidating  the  whole  procee<linps  and 
tendering  the  sentence  Inoperative,  and  It  is  recommended  that  It  be  so  de- 
<iared  by  the  Preshlent." 

ib)  Again,  I  find  Judge  Holt  writing  to  Col.  W.  N.  Dunn,  Assistant  Judge 
Advocate  General,  under  the  caption,  "  Bureau  of  MiHtar>'  Justice,"  and  under 
♦late  TVcenil>er  27,  1864.  In  reforeuce  to  the  case  of  James  Scott,  corporal, 
Xfnth  Michigan  Cavalry,  In  which  the  record  was  fatally  Irregular  In  that  the 
arraignment  of  the  prisoner  and  the  reception  of  his  plea  had  l>een  accompli she<l 
prior  to  the  administration  of  the  oath  to  the  court.  Instend  of  reversing  the 
jiidament,  as  he  of  course  would  have  done  had  he  deenie<l  that  the  power  was 
In  him  to  do  so.  he  writes  as  follows:  « 

"In  slmilnr  cases  returned  from  this  ofl[lce,  to  the  officer  charge<l  with  the 
flnty  of  revision  or  executing  of  the  sentence,  it  has  ht»en  found  advisable  to 
direct  his  attention  to  the  fact  that  a  proper  course  to  pursue  with  Irregularities 
of  procecMlings  which  can  not  be  corri»cte<l,  rontloring  the  sentence  inoperative, 
i*»  to  revoke  the  order  of  execution  and.  If  the  parties  are  not  linhle  to  he  sub- 
jpoteil  to  another  trial,  to  release  them." 

(r)  In  the  cas<^  of  W,  H.  Shlpman,  in  which  the  charge  had  been  drawn 
under  the  general  article  of  war  for  an  offense  clearly  cf>£rnizable  under  a 
Kperlfic  article.  Judge  Holt  expressed  the  opinion  that  such  an  irremilarlty 
rendered  the  sentence  void,  but  instead  of  reversing  the  Judmnent  or  attempt- 
Ins  to  give  Inherent  effect  to  his  own  opinion,  he  addressed  the  Secretary  of 
War.  under  date  December  22,  1864,  in  part  as  follows: 

"  If  this  opinion  is  concurred  in,  the  pleadings  in  the  ease  must  he  held  to 
l>e  fatallv  defective  and  the  s<»ntence  Inoperative." 
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In  no  single  case  of  perhaps  100  oonsecutdve  cases  examined  by  me  has 
there  been  found  an  instance  in  which  Judge  Holt  ever  attempted  to  reverw 
the  judgment  of  a  court-martial.  Other  cases  similar  to  those  quoted  from 
were  found  in  abundance. 

Gen.  Ansell's  brief  a  serts  that  the  iwwer  contendeil  for  was  utilized  durinj: 
the  Civil  War  i)erIcHl  and  beyond  the  (^ivll  War  period  until  the  early  eighties, 
when  it  was  abandoned  without  apimrent  cause,  argument  or  reason.  A 
rather  hasty  examination  of  the  records  from  1804  to  1882  falls  to  disclose  a 
single  iuHtunce  of  the  exercise  of  such  power.  I  jhall  not  prolong  this  brief 
by  citing  the  cases  tliat  I  have  examined.  They  cover  the  administration  of 
Judge  Advocate  General  Dunn  and  Judge  Advocate  General  Swaim. 

4.   RV LINOS    OF   CIVIL   CX)UBTS. 

This  brings  us  to  the  culmination  of  the  whole  argument  in  a  refutation  of 
the  statement  in  the  brief  that,  "  Nor  has  the  power  Iiere  contended  for  lieen 
questioned  by  the  civil  courts  or  other  civil  authority."  This  t  tatement  evinces 
a  failure  to  make  a  thorough  search  of  the  records  and  prei*edenfc^  In  his 
Military  Law  and  Precedents,  the  leading  work  on  the  subject  WInthrop.  for 
many  years  in  the  office  of  the  Judge  Advocate  General,  and  for  a  time  Actln.: 
Judge  Advocate  General  during  the  incumbency  of  Judge  Holt  In  the  Civil 
War  iK*rlod,  and  hence  familiar  with  any  course  of  procedure  followeil  !»y 
him,  says: 

"  The  accused  always  has  an  appeal  from  the  conviction  and  sentence  by 
court-martial  to  the  President  (or  Secretary  of  War),  but,  in  entertaining  arnl 
determining  such  aiTi)eal,  he  is  assiste<l  and  advised  by  the  Judge  AdviM-nte 
General  of  the  Army.  Thus,  a^  the  tribunal  is  an  executive  agency,  the  apr»«*-'^ 
therefrom  Is  to  a  sujierlor  executive  authority.*' 
And  a  footnote  on  page  51  adds  th  it — 

"  The  Judge  Advocate  General,  under  the  authority  vested  in  him  by  secti<ni 
1199,  Revised  Statutes,  to  receive,  revise,  etc..  the  pnxjeedings  of  ^^-ourts-martial 
has,  of  course,  no  power  to  reverse  a  finding  and  sentence,  was  held  In  MasonV 
case,  United  States  (Mrcult  Court,  Northern  District  of  New  York.  Octolnr. 
1882." 

Mason's  case  still  stands  as  the  undisturbed  pronouncement  of  the  Fe<leral 
courts   upon   the   precise  point  at   Is  ue.    Mas<m,  a   sergeant,   had   been  con- 
victed by  a  general  court-martial  of  discharging  his  musket  with  Intent  to  kili 
Charles  J.  (jruiteau,  the  assassin  of  I*resldent  Garfield.     The  findings  and  sen- 
tence were  approved  by  Maj.  (»en.  Hancock,  the  reviewing  authority,  and  the 
Secretary  of  War  designated  a-  the  place  of  confinement  the  Albany  County 
Penitentiary.     In  bis  review  of  the  case  the  Judge  Advocate  General  came  t« 
the  conclusion  that  the  court  was  without  jurisdiction  and  that  tlie  senten*-* 
was  therefore  void.     It  Is  lmi)ortant  to  note  that  In  communicating  tills  o>n 
elusion  to  the  Secretary  of  War,  the  Judge  Advocate  General  did  not  (as  it  is 
here  contended  that  he  had  the  i>ower  to  do)  reverse  the  decision  of  the  ctmrt. 
but  h(»  reco!nmende<l  that  the  Secretary  of  War  ^hould  revoke  the  order  f^T 
execution  of  the  sentence. 

In  this  case,  however,  the  Secretary  of  War  de<*liiied  so  to  (U>  and  appar- 
ently adhered  to  tb^  opinion  that  the  court  wa*'  not  without  jurlwliction  an>l 
the  sentence*  was  valid — an  opinion  that  was  substantiated  by  the  decision  of 
the  United  States  Supreme  Court  on  a  writ  of  habeas  cori)us  addiv  seil  to  tlw 
jurisdiction  of  the  court.  The  [)risoner,  it  seems,  was  not  at  the  end  of  \u* 
n»sources.  .\fter  being  delivennl  to  the  warden  of  the  penitentiary  he  srn-l 
out  a  newVrlt  of  habeas  corpus  based  on  other  ground  .  His  (N)utention  w:i< 
precisely  the  contention  made  in  Gen.  Ansell's  brief;  that  is,  that  the  Ju»l." 
Advocate  (teneral  is  vestwl  with  an  appellate  power  and  that  his  <lecisi«iii 
against  the  validity  of  the  proceedings  of  a  court-martial  has  the  eflfe^-t  o: 
reversing  the  judgment. 

His  petition  alleged  among  other  things: 

"Fifth.  That  tlic  Jutltre  Advocate  (General  of  the  Army  recently  revie^uil 
the  evidence  adduced  on  tht»  trial  before  said  court-martial,  and  on  or  about 
August  128.  1SS2,  transmitted  to  the  Stcretary  of  W'ar  his  report  on  the  sai«l 
IjrocetHlings,  in  which  he  renders  an  opinion  reversing  the  findings  and  sententv 
of  said  court  on  the  grounds: 

*•  1.  No  Jurisdiction  in  a  court-martial. 

*'  2.  l^^miiloynient  of  the  pris«»ner  illegal. 

"3.  No  evidence  of  guilt,  but,  on  the  contrary,  proof  of  innocence. 


ESTABLISHMBNT  OF  MILITARY  JUSTICE.  853 

"  Sixth.  That  under  section  1199,  Revissetl  ^atutes,  it  Is  the  duty  of  the 
Judge  Advocate  General  to  *  receive,  revise,  and  cause  to  be  recorded  the  pro- 
ceedings of  all  courts-martial ;  and  that  it  was  the  Intention  of  Congress  thereby 
to  invest  in  the  Judge  Advocate  General  an  appellate  judicial  authority  over 
courts-martial,  and  that  the  Judge  Advocate  General  has  the  Judicial  power, 
under  the  law,  to  review,  revise,  or  reverse  or  affirm  the  findings  and  sentences 
of  all  courts-martial,  and  that  his  decision  Is  the  ultimate  Judicial  Judgment  in 
all  such  cases.* 

"That  by  the  Judgment  and  decision  of  the  Judge  Advocate  General,  ren- 
dered as  aforesaid,  reversing  the  findings  of  said  court-martial  the  further 
iiupriaonment  of  the  petitioner  Is  unlawful  and  wrongful. 

"Further,  that  his  conviction  and  sentence,  and  the  orders  carrying  the 
same  into  execution,  are.  each  and  all,  annulled  and  made  to  stand  for  naught 
by  the  said  judicial  Judgment  and  decision  of  the  Judge  Atlvocate  General 
reversing  the  findings  and  sentence  of  said  court-martial." 

In  addressing'  lt<«elf  to  the  contention  thus  made,  the  opinion  of  the  court 
proceeds  as  follows : 

"The  second  ground  of  the  application  Is  not  teuable.  bwause  the  alleged 
reversal  by  the  Judge  Advocate  General  of  the  findings  of  the  court-martial 
is  not  a  reversal  at  all  and  does  not  purport  to  be.     It  Is  merely  an  advi.sory 
rf[x)rt  to  the  Secretary  of  War,  giving  the  opinion  of  the  Judge  Advocate  General 
u[K)n  the  merits  of  the  trial  and  sentence.    We  might  rest  our  decision  here,  but 
as  it  has  been  strenuously  contended  by  the  counsel  for  the  petitioner  that 
("nn^ress  has  conferred  authority  upon  the  Judge  Advocate  General  to  reverse 
the  proceedings  of  courts-martial,  it  is  proper  that  we  should  express  our  dis- 
sent from  such  a  conclusion.    It  is  urge<l  that  because  the  statute  makes  it  the 
duty  of  that  oflScer  to  *  receive,  revise,  and  cause  to  l>e  recorded  the  proceed- 
ings of  all  courts-martial,'  that  the  power  to  reverse  is  to  be  implied.     It  is 
Dot  reasonable  to  suppose  that  the  exercise  of  such  ah  important  power  would 
be  conferred  in  vague  and  doubtful  terms,  or  that  it  lurks  behind  the  word 
'  revise.*     Applying  the  rule  *  noscltur  a  socils,*  the  word   '  revise  *  is  to  be 
r**in]  in  connection  with  the  words  that  prece<le  and  follow  It,  and  thus  read 
the  duty  it  imposes  is  analogous  to  the  duty  of  receiving  and  recording  the 
pHK-HHlings,     Had  it  be^'n  intended  by  the  statute  to  introduce  such  a  marked 
innovation  into  the  preexisting  functions  of  the  officer,  and  to  convert  a  staff 
officer  or  the  head  of  a  bureau  Into  a  Judicial  officer  having  the  ultimate  de- 
cision in  all  cases  of  military  offenses,  the  power  to  affirm,  reverse,  or  modify 
the  proceedings  of  courts-martial  would  have  been  lodged  in  plain  and  explicit 
lan^age.    The  language  employed  Is  more  appropriate  to  indicate  the  discharge 
of  clerical  duties. 

*'  It  is  not  intended  to  intimate  that  It  Is  not  the  province  and  the  duty  of 
the  Judge  Advocate  General  to  revise  the  proceedings  of  courts-martial  so  far 
as  may  be  necessary  to  rectify  errors  of  form,  and  to  point  out  errors  of  sub- 
stance which,  in  his  Judgment,  should  be  corrected  by  the  projjer  authorities, 
nor  is  It  doubted  that  as  to  all  such  topics  as  are  within  the  purview  of  his 
official  scrutiny,  his  opinion  is  entitled  to  that  resi)ectful  consideration  which  is 
due  to  the  dignity  and  importance  of  the  position  which  he  holds. 

"The  rule  is  dischargetl  and  the  application  for  a  writ  of  habeas  corpus  Is 
denied.** 

I  think  this  memorandum  might  well  close  here  and  with  the  statement  that 
both  civil  and  military  opinion  sustain  the  view  that  the  appellate  power  in  the 
Judge  Advocate  General  contended  for  In  Gen.  Ansell's  brief  does  not.  In  fact, 
exist.  However,  I  have  noted  a  further  statement  which  constitutes  i)art  5  of 
this  memorandum,  to  wit : 

5.  THE  APPELLATE  POWER  OF  THE  JUDGE  ADVOCATE  GENERAL  OF  THE  BRITISH  ARMY. 

The  Jurisdiction  of  the  Judge  advocate  general  of  the  British  Army  In  such 
matters  Is  so  obscurely  stated  in  the  books  which  I  have  examined  that  I  am 
not  entirely  dear  that  I  understand  his  precise  relation  to  the  administration 
of  military  Justice.  It  appears  to  be  true  from  the  authorities  I  have  examined 
that  under  the  British  system  this  official  has  the  power  to  reverse  and  modify 
the  proceedings  of  courts-martial,  but  that  he  does  not  find  that  power  in  any 
spedflc  statute,  but  rather  in  his  relations  as  a  member  of  the  ministry  of  the 
British  Government.  Such  authority  as  he  exercises  In  this  regard  seems  to 
he  not  a  grant  of  executive  authority  to  an  administrative  official,  but  to  arise  out 
of  an  executive  power  of  the  Sovereign  himself,  delegated  In  this  Instance  to  a 
member  of  the  ministry. 
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You  are  aware,  of  course,  of  the  power  yoa  have  by  statute  law  to  grant  upoa 
proper  application  an  honorable  restoration  to  duty  to  each  of  the  men  con- 
victed of  mutiny,  and  I  shall  shortly  prepare  an  order  of  this  kind  and  place  it 
before  you.  I  shall  continue  my  study  of  the  general  subject  to  see  whether 
this  power  of  appellate  review  can  not  be  found  in  the  President  himself  as 
the  constitutional  Commander  in  Chief;  so  that  instead  of  issuing  a  simple 
order  of  restoration,  you  may  by  direction  of  the  President  modify  or  disap- 
prove the  findings  and  sentence.  It  will  take  some  little  time  to  do  this.  TIif 
essentials  of  the  proposition  one  would  have  to  maintain  are  that  the  court- 
martial  Jurisdiction  is,  and  always  has  been,  an  attribute  of  command ;  that 
the  President  would  have  had  this  power  in  the  absence  of  any  statute  law, 
and  that  such  recognition  as  has  been  given  to  subordinate  members  of  the 
military  hierarchy  in  the  matter  of  convening  courts-martial  and  reviewini; 
their  proceedings  has  in  no  way  divested  him  (the  President)  of  the  revisory 
power  which  is  clearly  his  in  the  absence  of  statutory  provision.  Immediate 
relief,  however,  should  not  await  the  completion  of  a  study  of  this  kind,  or  the 
concurrence  of  the  Attorney  General,  which,  I  think,  you  would  wish  in  view  ot 
the  consideration  his  office  has  heretofore  given  the  general  subject. 

E.  H.  Chowder, 
Judge  Advocate  General. 

November  27,  1917. 

As  a  convenient  mode  of  doing  Justice  exists  in  the  instant  cases  I  shall  be 
glod  to  act  in  reliance  upon  a  usual  power  and  leave  this  larger  question 
for  future  consideration,  informed  by  the  further  study  which  the  Judpe 
Advocate  General  Is  giving  it.  Ordinarily,  however,  the  extraction  of  new  and 
large  grants  of  power  by  reinterpreting  familiar  statutes  with  settled  practical 
construction  is  unwise.  A  frank  appeal  to  the  legislature  for  added  power  is 
wiser. 


ExHiBrr  35. 

December  6,  1917. 
Memorandum  for  the  Secretary  of  War. 

1.  In  a  memonmdum  submitted  to  you  under  date  of  November  27,  on  the 
general  subject  of  the  revisory  power  of  the  Judge  Advocate  Greneral  under 
the  authority  of  s?ction  1199  Revised  Statutes,  I  concluded  as  follows: 

"I  shall  continue  my  studies  of  the  general  subject  to  see  whether  this 
power  of  appellate  review  can  not  be  found  in  the  President  himself,  as  the 
constitutional  Commander  in  Chief;  so  that,  instead  of  issuing  a  simple  order 
of  restoration,  you  may,  by  direction  of  the  President,  modify  or  disprove  the 
findings  and  .sentence.  It  will  take  some  little  time  to  do  this.  The  essential 
of  the  proposition  one  would  have  to  maintain  are,  that  the  court-martial  juris- 
diction is,  and  always  has  been,  an  attribute  of  command ;  that  the  President 
would  have  had  this  power  in  the  absence  of  any  statute  law,  and  that  such 
recognition  as  has  been  given  subordinate  members  of  the  military  hierarchy 
In  the  matter  of  convening  courts-martial  and  reviewing  their  proceedings,  ha.*? 
In  no  way  divested  him  (the  President)  of  the  revisory  power  which  is  clearly 
his  in  the  absence  of  statutory*  provision." 

2.  In  passing  upon  that  memorandum  you  indicated  it  as  your  opinion  that 
it  would  be  unwise  at  the  present  time  to  attempt  to  deduce  too  wide  an  author- 
ity from  the  provisions  of  section  1199  Revised  Statutes,  since  the  power  in 
the  broad  extent  which  has  now  been  proposed  to  assert  it  has  never  been  used 
Ton  suggested,  moreover,  that  in  your  opinion  it  would  be  better  at  this  time 
to  frankly  a.sk  for  such  new  legislation  as  may  be  found  necessary  to  vest  In 
the  President  such  revisory  powers  as  are  necessary  in  order  to  assure  iho 
correct  and  orderly  administration  of  military  Justice.  As  a  result  of  th^* 
special  studv  I  have  made  of  this  matter,  I  have  reached  tlie  firm  conclu:?ion 
that  no  additional  legislation  is  necessary,  but  that  an  ample  grant  of  statu- 
tory power  already  exists  for  the  immediate  establishment  of  ii  system  t>f 
militpry  procedure,  the  practical  results  of  which  will  be  to  obviate  the  t* 
jections  which  have  heretofore  been  made  to  the  errors  and  injustice  which 
sometimes  results  from  regarding  the  duly  approved  sentence  of  a  court-mar- 
tial as  beyond  the  corrective  power  of  any  authority  so  long  as  the  court  acted 
with  jurisdiction  of  the  person  and  subject  matter  tried,  and  did  not  violate 
any  statutory  rules  prescribed  to  govern  its  procedure. 
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3.  Under  the  views  which  I  now  entertain  it  is  unnecesBary  to  study  the 
entire  military  system  for  the  purpose  of  deducing  in  the  President,  as  Com- 
mander in  Chief,  the  power  of  appellate  review,  since,  as  has  been  indicated, 
It  will  be  shown  that  this  power  has  been  conferred  by  statutory  grant  and  it 
will  be  necessary  only,  in  so  far  as  concerns  the  President,  to  recognize  and 
distingnish  the  place  in  the  military  hierarchy  wiiich  lie  occupies  by  reason  of 
the  fact  that  he  is  the  Commander  in  Chief. 

It  1(111  be  noted  as  a  significant  fact  that  until  1830  the  President  was  not 
specifically  vested  by  the  Articles  of  War  with  power  to  convene  general  courts- 
martial.  As  a  matter  of  fact,  however,  this  power  has  frequently  been  exer- 
cised by  the  various  Presidents  in  important  cases,  upon  the  principle  that 
although  the  Constitution  has  vested  In  Congress  the  jwwer  to  legislate  for  the 
regulaions  and  government  of  the  Army,  this  provision  can  not  rightly  be 
regarded  as  per  se  militating  against  the  exercise  of  an  authority  properly 
inhering  in  a  function  devolved  by  the  same  instrument  upon  the  Executive, 
and  which  has  been  atached  to  that  function  by  the  previously  existing  law 
and  by  usage.  Washington,  for  instance,  as  Commander  in  (;hlef,  prior  to  the 
adoption  of  the  Constitution,  frequently  convened  general  courts-martial,  al- 
though his  authority  to  do  so  was  rested  upon  no  express  grant,  but  was  ap- 
parently derived  mainly  by  implication  from  the  terms  of  his  commission  by 
which  he  was  vested  with  **  full  power  and  authority  to  act  as  he  should  see 
fit  for  the  good  and  welfare  of  the  service,*'  and  enjoined  to  cause  "  strict  dis- 
dpline  and  order  to  be  observed  In  the  Army."  The  precedent  thus  established 
has  been  followed  from  time  to  time  by  them  in  peace  and  war  down  to  the 
present,  and  some  of  the  most  important  military  cases,  such  as  those  of  Brig. 
Gen.  Hull,  MaJ.  Gens.  Wilkinson  and  Gaines,  Gens.  Talcott  and  Twiggs,  and 
Brig.  Gens.  Hammond,  Gordon,  and  Pnine,  were  all  convened  by  Presidents  who 
ordered  courts-martial  by  virtue  of  their  power  as  Commanders  in  Chief  and 
not  by  reason  of  any  express  statutory  grant. 

The  power  of  the  President  in  this  matter  was  made  the  subject  of  a  special 
b?estigation  by  the  Senate  Judiciary  Committee  in  1885,  and  that  committee 
in  Senate  Report  No.  1337,  Forty-eighth  Congress,  second  session,  after  review- 
ing the  history  of  this  power,  made  the  following  observation : 

''  In  this  state  of  the  history  of  leg^lation  and  practice,  and  in  consideration 
of  the  nature  of  the  oflBce  of  Commander  in  Chief  of  the  Armies  of  the  United 
States,  the  committee  is  of  the  opinion  that  the  acts  of  Congress  which  have 
authorized  the  constitution  of  general  courts-martial  by  an  officer  command- 
ing an  army,  deparment,  etc.,  are,  instead  of  being  restrictive  of  the  power 
of  the  Commander  in  Chief,  separate  acts  of  legislation,  and  merely  provide  for 
the  constitution  of  general  courts-martial  by  officers  subordinate  to  the  Com- 
mander in  Gtiief,  and  who,  without  such  legislation,  would  not  possess  that 
power,  and  that  they  do  not  in  any  manner  control  or  restrain  the  Commander 
in  Chief  of  the  Army  from  exercising  the  power  which  the  committee  think,  in 
the  absence  of  legislation  expressly  prohibitive,  resides  in  him  from  the  very 
nature  of  his  office,  and  which,  as  has  been  stated,  has  always  been  exercised." 

In  the  celebrated  case  of  Swaim  (formerly  Judge  Advocate  General)  versus 
the  United  States,  Twenty-eighth  Court  of  Claims,  173,  it  was  contended  that 
the  President  had  no  power  to  function  in  court-martial  proceedings  except 
<u!  that  power  was  especially  conferred  upon  him  by  statute.  The  court  which 
tried  Gen.  Swaim  was  ordered  by  the  President,  and  in  an  effort  to  avoid  its 
judgment,  the  plaintiff  deemed  it  necessary  to  assert  a  lack  of  authority  in  him 
to  appoint  a  general  court-martial  under  the  circumstances  of  that  case.  The 
matter  was  very  ably  considered  in  an  opinion  written  by  Judge  Nott,  from 
which  the  following  extracts  are  taken : 

"It  seems  evidence,  then,  to  the  court  that  as  courts-martial  are  expressly 
AQthorized  by  law,  and  the  authority  to  convene  them  is  expressly  granted  to 
military  officers,  this  power  is  necessarily  vested  in  the  President  by  statute, 
though  it  may  not  be  Inherent  in  his  office.  A  military  officer  can  not  be  in- 
vested with  greater  authority  by  Congress  than  the  Commander  in  Chief  and 
a  power  of  command  devolved  by  statute  on  an  officer  of  the  Army  or  Navy 
is  necessarily  shared  by  the  President  The  poAver  to  command  depends  upon 
discipline,  and  discllpine  depends  upon  the  power  to  punish ;  and  the  power  to 
punish  can  only  be  exercised  in  time  of  peace  through  the  medium  of  a  military. 
tribunaL  If  the  President  has  no  authority  in  matters  pertaining  to  military 
tribunals  unless  It  be  *  expressly  *  granted  by  Congress,  then  Congress,  by  the 
simple  expedient  of  exclusively  granting  the  authority  to  appoint  courts- 
martial  and  approve  sentence  to  a  few  officers  of  the  Army  and  tacitly  ignor- 
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ing  the  President,  and  practically  defeat  the  express  declaration  ot  the  Ck)n> 
stitution  and  strip  the  office  of  Commander  in  Chief  of  all  real  power  of  com- 
mand.**   •    ♦    •.    (P.  221.) 

"  There  can  be  no  standing  Army  without  statutory  authority.  Congrass 
may  place  the  command  of  a  regiment  in  a  colonel,  a  Heotenant  colonel,  a 
major,  or  any  other  officer;  but  when  Congress  so  enact  they,  without  words 
to  that  effect,  likewise  place  the  command  in  the  Commander  in  Chief.  His 
name  is  to  be  understood  as  written  in  every  statute  which  confers  upon  a 
military  office  military  authority."     (P.  224.) 

This  case  was  carried  on  appeal  to  the  Supreme  Court  of  the  United  States 
and  the  doctrines  announced  by  Judge  Nott  were  confirmed.  The  court  am- 
sidered  and  discussed  many  points  that  had  been  raised  in  the  court  below, 
but  at  the  close  of  its  opinion  made  the  following  statement : 

"  We  have  felt  constrained  to,  at  least  briefly,  consider  the  several  proposi- 
tions urged  upon  us  with  so  much  zeal  and  ability  on  behalf  of  the  appellant, 
though  we  might  well  have  contented  ourselves  with  a  reference  to  the  abit? 
and  elaborate  opinion  of  .the  Court  of  Claims  delivered  by  Justice  Nott"  (lt>) 
U.  S.,  p.  5G6.) 

It  may  then  be  taken  as  established  law  that  the  President  as  Commandt»r 
in  Chief  exercises  every  statutory  power  conferred  ui)on  any  subordinate  cinn- 
mander,  and  Indee<l  it  will  be  seen  on  closer  analysis  that  his  power  is  more 
far-reaching  and  important  than  was  indicated,  in  the  able  opinion  of  Jud^ 
Nott,  to  which  I  have  just  referred.  The  eighth  article  of  war  as  it  now 
exists  reads  in  part  as  follows: 

"  The  President  of  the  United  States,  the  commanding  officer  of  a  territurial 
division  or  department,  the  Superintendent  of  the  Military  Academy,  tiie  c<mi- 
manding  officer  of  an  Army,  an  Army  Con>s,  a  division,  or  a  separate  brigade, 
and,  when  empowered  by  the  President,  the  commanding  officer  of  any  distriti 
or  of  any  force  or  body  of  tmops,  may  appoint  general  courts-martial."     ♦     »    • 

This  is  the  first  time  in  the  development  of  the  Articles  of  War  in  whirh  the 
President  has  been  specially  designated  by  the  statute  as  one  having  authority 
to  convene  a  general  court-martial.  As  shown,  however,  by  the  statement  of 
the  Judge  Advocate  (general  before  the  House  Military  Cominittee  at  the  time 
the  present  article  was  under  consideration,  the  inclusion  of  the  C<^inman<ler  In 
Chief  as  one  having  this  authority  was  made  only  because  the  authority  had 
been  denied  in  the  Swaim  case,  referred  to  above,  although  reference  was  made 
to  the  fact  tlmt  the  Supreme  Court  had  decided  that  this  authority  was  "in- 
herent in  the  President  as  Commander  in  Chief,  and  that  he  could  always  i*on- 
vene  a  court-martial  when  necessary." 

The  command  exercised  by  rlie  President  Is  all  inclusive.  It  relates  IxHh  t«> 
territorial  and  to  tactical  conimands,  while  that  of  the  other  officers  designated 
in  the  eightli  article  of  war  is  in  some  cases  territorial  and  hi  others  tactical. 
In  any  case,  however,  the  power  to  convene  a  court-martial  is,  strictly  speakln;:. 
an  attribute  of  "  command  "  and  not  of  rank  or  office.  In  our  system  as  well 
as  in  the  British,  the  prototyi)e  of  our  own,  courts-martial  have  always  been 
consid(Ted  as  "  instrumentalities  of  the  executive  power."  Winthrop,  our  be^t- 
known  writer  on  military  law.  after  so  designating  them,  remarks  that  they  ar»» 
"  provided  by  C<»ngres8  for  the  President,  as  Commander  in  Chief,  to  aid  him 
in  proi)erly  commanding  the  Army  and  Navy  and  enforcing  discipline  tlierein, 
and  utilized  under  his  orders  or  those  of  his  authorized  military  representa- 
tives "  (vol.  1,  p.  53),  and  he  cites  from  Clode  (2  M.  F.,  361),  as  follows: 

"It  must  never  be  lost  sight  of  that  the  only  legitimate  object  of  military 
tribunals  is  to  aid  the  Crown  to  maintain  the  discipline  and  government  of  tbe 
army." 

It  can  not  be  too  forcibly  emphasized  that  the  eighth  article  of  war,  whicli 
designates  the  officers  who  may  convene  general  courts-martial,  does  not  of 
Itself  bring  a  single  court-martial  into  existence  or  place  a  single  officer  <i«sip- 
nated  therein,  other  than  the  President  (unless  it  be  the  Superintendent  of  the 
Military  Academy),  in  position  where  he  may  convene  the  court-martial.  The 
President's  i>i)wer  of  command  is  derived  from  the  Constitution,  and.  by  virtue 
of  the  fact  that  he  is  the  Commander  in  Chief,  he  has  full  authority,  at  all 
times  and  wherever  the  forces  of  the  United  States  may  be  serving,  either  to 
convene  courts-martial  himself  or  by  appropriate  orders,  creating  "  command  *' 
for  subordinate  officers,  to  place  those  who  are  made  eligible  under  the  eighth 
article  of  war  in  position  to  exercise  the  authority  conferred  upon  them  hj 
statute.  Before  a  commanding  officer  of  a  Territorial  department  can  convene 
a  court-martial  a  department  must  be  created  of  which  he  is  given  command ; 
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and  before  the  commandlnf;  officer  of  a  division  or  army  or  army  corps  or 
separate  brigade,  or  the  comi?ianding  officer  of  any  other  forces  or  body  of 
troops,  when  empowered  by  the  President,  can  convene  a  cpurt-martial,  the 
deffismated  tactical  or  other  command  must  be  orcranized  and  tlie  commanding 
officer  in  question  be  placed  at  its  head.  It  follows,  therefore,  that  both  in 
theory  and  in  fact  the  exercise  of  military  Jurisdiction  is  vested  in  the  Presi- 
dent who  may  under  the  authority  of  the  statute  regulate  or  control  participa- 
tion therein  by  the  various  officers  authorized  by.  the  eighth  article  of  war  to 
convene  courts-martial  whenever  the  proper  antecedent  Jurisdictional  facts 
exl«t.  It  thus  appears  thai  the  eighth  article  of  war  does  not  confer  "  com- 
mand/* and  hence  its  attribute,  the  power  to  convene  courts-martial,  upon  a 
single  officer,  with  the  exceptions  noted  above.  In  every  case  except  that  of 
the  President,  who  derives  his  power  of  command  from  the  Constitution,  orders 
creating  or  conferring  command  must  issue  from  the  President,  or  under  his 
authority,  before  these  designated  officers  can  be  clothed  with  power  to  convene 
courts-martial.  These  orders  may,  in  legal  effect,  therefore,  be  considered  a 
delegation  of  a  part  of  the  President's  power  to  use  these  "executive  Instru- 
mentalities "  for  the  enforcement  of  discipline  in  the  particular  command  over 
which  the  officer  is  placed. 

4.  This  being  the  general  .situation  and  an  outline  of  the  military  hierarchy 
in  so  far  as  the  enforcement  of  discipline  is  concerned,  it  is  necessary  now  to 
inquire  as  to  the  particular  limitations,  if  any,  which  exist  upon  the  power  of 
the  President  to  participate  in  the  prociHMlIngs  of  courts  martial  which  by 
proper  orders  conferring  "command"  he  has  authorized  subordinate  com- 
manders to  convene.  As  indicated  in  the  brief  prepared  by  Gen.  Ansel  1  cm  this 
subject  under  date  of  November  10,  1917,  the  President,  upon  the  advice  of  the 
Judge  Advocate  General,  has  always  asserted  and  exercised  the  right  to  declare 
Uu»  proc**cdmgs  of  a  court-martial  convened  by  a  subordinate  commander  void 
for  want  of  jurisdiction,  although  the  power  to  correct  procedural  errors  affect- 
ing the  substantial  rights  of  the  accused  has  been  denle<l.  In  that  brief  the 
statement  was  made  that  no  clear  authority  exists  for  the  exercise  of  the  one 
power  and  the  nonexercise  of  the  other,  and  it  was  indicated  that  in  any  event 
some  officer  must  sit  In  an  appellate  capacity  to  determine  the  exlstenc-e  or  non- 
existence of  jurisdiction  on  the  part  of  the  court-martial.  The  jxisition  of  the 
department  in  this  matter,  I  find  on  careful  examination,  has  been  determined 
under  the  advice  of  the  Attorney  General  of  the  United  States.  As  early  as 
18.*>4  the  then  Attorney  General — Mr.  Gushing — laid  down  the  following  doc- 
trine : 

**The  decision  of  the  President  of  the  United  States,  in  cases  of  this  sort, 
is  that  of  the  ultimate  judge  provided  by  the  (^institution  and  laws.  Like  that 
of  any  other  court  in  the  last  resort  of  law,  it  is  final  as  to  the  subject  matter. 
There  is  one,  and  but  one,  legal  question  which  would  be  competent  In  this  case 
after  the  final  decision  of  the  President  upon  It :  namely,  that  of  nullity  of  the 
procewlings,  as  being,  for  Instance,  coram  uon  judlce,  or  for  other  causes,  abso- 
lutely void'ab  initio."     (See  6  Op.  Att.  (;en..  370-371). 

In  the  case  just  cited,  the  final  decision  was  made  by  the  President  himself, 
but  in  later  cases  the  doctrine  there  announced  was  followed  and  extended  to 
cases  in  which  the  original  confirmation  had  been  by  a  coumianding  officer  sub- 
ordinate to  the  President.  In  the  case  of  (^apt.  Howe,  the  court  had  be'»n 
ordered  and  its  proceedings  confirmed  by  a  commanding  general  and  a  memorial 
wa.s  later  presented  to  the  President,  praying  that  Capt.  Howe  be  restore<l  "  to 
Ills  pay  and  emoluments,  as  captain  of  the  Second  Regiment  of  dragoons." 
The  opinion  of  the  Attorney  General  was  requested  upon  the  authority  of  the 
President  to  grant  the  relief  prayed  for  in  this  case,  and,  among  other  things, 
it  was  held  that — 

"  The  decision  of  the  court-martial  upon  the  case  of  Capt.  Howe  was  within 
it.s  proper  jurisdiction  and  rightful  cognizance ;  and  even  if  the  point  had  been 
erroneously  decided,  it  would  have  been  an  erroneous  decision  only,  not  a  void 
Judgment.  The  error  would  have  been  subject  to  be  revlewetl  and  corrected 
only  by  the  commanding  general.  As  the  general  in  command  affirmed  the 
sentence,  and  it  has  been  carried  into  execution,  there  is  no  longer  any  power 
competent  to  review  and  reverse  that  sentence.'' 

This  decision  is  dated  June  3,  1854.    (See  6,  Op.  Att.  Gen.,  p.  514). 

In  Ryan*s  case  (10  Op.  Att.  Gen.,  p.  66)  Attorney  General  Bates,  after  discuss- 
ing the  rule  that  a  case  which  had  been  finally  acted  upon  could  not  be  later 
reversed  or  set  aside,  remarked  as  follows: 

"Nor  is  the  rule  confined  to  cases  in  which,  by  the  Articles  of  War,  the 
sentence  of  the  court  is  required  to  be  approved  by  the  President,  for  In-Maj. 
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Howe's  case  (6  Op.,  514),  where  the  sentence  whs  approved  by  the  eommandin? 
officer,  as  In  the  present  case.  Attorney  General  Gushing  held  that  having  been 
approved  and  executed  by  the  President,  a  succeeding  President  could  not  revise 
ll.  He  says  (and  here  follows  the  quotation  from  Attorney  General  Cashing, 
6  Op.  Att.  Gen.,  371,  supra).    This  opinion  tiien  proceeds: 

"  These  authorities  are  certainly  conclusive  against  your  power  to  grant  tlip 
prayer  of  the  petitioner,  unless  indeed  the  record  should  show  that  from  9<Mne 
cause  the  proceedings  are  absolutely  null  and  void;  for,  in  Devlin's  ca.<* 
(6  Op.,  371),  and  in  the  case  of  Capt.  Downing  (7  Op.,  98),  Mr.  Gushing  sug- 
gests that  the  only  ground  on  which  the  President  could  interfere,  would  be, 
that  of  a  nullity  of  proceedings,  as  being  for  instance,  coram  non  Judice.  or, 
for  other  cause,  absolutely  void  ab  initio/* 

This  opinion  was  rendered  in  June,  1861,  and  it  will  be  noticed  that  it,  like 
preceding  opinions  in  which  it  has  been  held  that  the  President  had  no  power 
of  revision,  was  decided  prior  to  the  passage  of  the  act,  the  provisions  of 
which  are  now  embodied  In  section  1199,  Revised  Statutes.  But  even  subse- 
quent to  the  enactment  of  this  statute,  I  find  the  doctrine  first 'announced  by 
Attorney  General  Gushing  followed,  and  repeated  it  in  the  opinions  of  the 
Attorney  General,  In  which  no  reference  is  made,  however,  to  the  revisory 
power  conferred  by  section  1199.  Thus,  in  the  case  of  Fitz  John  Porter, 
decided  in  March,  1882,  I  find  Attorney  General  Brewster,  after  referring  t<> 
the  preceding  opinion,  holding  as  follows : 

"These  opinions  of  my  predecessors  and  of  the  Supreme  Court,  and  also 
the  decisions  last  above  mentioned,  all  go  to  establish  this  proposition :  Thar 
where  the  sentence  of  a  legally  constituted  court-martial  in  a  case  within  its 
jurisdiction  has  been  approved  by  the  reviewing  authority  and  carried  into 
execution,  it  can  not  afterwards,  under  the  present  state  of  the  law,  be  revised 
and  set  aside.  The  proceedings  are  then  at  an  end;  and  the  action  thus  had 
upon  the  sentence  is  in  contemplation  of  the  law  final  ♦  ♦  ♦.  It  follows 
from  this  view  that  the  President  can  confer  the  applicant  no  relief  through 
a  revision  of  the  sentence  in  his  case.  That  sentence  involved  immediate  di!«- 
missal  from  the  Army  and  disability  to  hold  ofllce  thereafter.  The  dismissal 
is  an  accomplished  fact  and  so  far  the  sentence  is  completely  executed." 
♦     ♦     ♦     (See  17,  Op.  Att.  Gen.,  303.) 

The  opinion  of  the  Attorney  General  was  to  the  same  effect  in  the  case  oi 
Maj.  Benjamin  F.  Runkle,  decided  in  1877.     (See  15  Op.  Att  Gen.,  p.  290.) 

In  an  early  case  (decided  in  1  Op.,  234)  the  following  doctrine  was  an- 
nounced : 

"By  the  Constitution,  the  President  is  made  Commander  in  Chief  of  tlie 
Army  and  Navy  of  the  United  States.  But,  in  a  Government  limited  like 
ours,  it  would  not  be  safe  to  draw  from  this  provision  inferential  powers  by 
a  forced  analogy  to  other  governments  differently  constituted.  Let  us  draw 
from  it,  therefore,  no  other  inference  than  that,  under  the  Constitution  the 
President  is  the  National  and  proper  depository  of  the  final  appellate  power, 
in  all  judicial  matters  touching  the  police  of  the  Army;  but  let  us  not  claim 
this  power  for  him,  unless  it  has  been  communicated  to  him  by  some  specific 
grant  from  Congress,  the  fountain  of  all  law  under  the  O)n.stitutlon.** 

THE    POW^ER    OF    THE   PBE8IDENT    UNDER    EXI8TIN0    LAW. 

5.  Having  thus  surveyed  the  situation  with  reference  to  the  place  and  power 
of  the  President  in  the  military  hierarchy,  I  now  proceed  to  show  that  under 
existing  law  the  President  has  ample  authority,  through  the  office  of  the  Judge 
Advocate  General,  to  make  any  revision  of  the  proceedings  of  courts-martial 
which  may  be  necessary  to  accomplish  the  correct  and  orderly  administration 
of  justice. 

The  thirty -eighth  article  of  war  reads: 

"  The  President  may  prescribe  rules. — ^The  President  may  by  regulations, 
which  he  may  modify  from  time  to  time,  prescribe  the  procedure.  Including 
modes  of  proof,  in  cases  before  courts-martial,  courts  of  inquiry,  military  com- 
missions, and  other  military  tribunals:  Provided,  That  nothing  contrary  to  or 
inconsistent  with  these  articles  shall  be  so  prescribed :  Provided  further.  That 
all  rules  made  in  pursuance  with  this  article  shall  be  laid  before  the  Congress 
annually." 

This  article  was  Introduced  into  the  revision  contained  in  the  act  of  August 
29,  1916  (39  Stat,  659-670).    It  was  the  subject  of  some  discussion  before  the 
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Committee  on  Military  Afbilrs  of  the  Senate,  from  which  the  following  la 
quoted: 

••  Gen.  Cbowder.  I  come  now  to  two  articles  which  I  think  will  claim  the  spe- 
cial attention  of  the  committee.  They  are  new.  Article  38  deals  with  rules  to  be 
prescribed  by  the  President  regulating  the  mode  of  proof  and  the  procedure  of 
courts-martial.  I  have  followed  section  862  of  the  Revised  Statutes  in  drafting 
that  article,  which  provides  that  *  the  mode  of  proof  in  cases  of  equity,  of  ad- 
miralty and  maritime  jurisdiction  shall  be  according  to  rules  now  or  hereafter 
prescribed  by  the  Supreme  Court  except  as  herein  specially  provided,*  The 
President  Is  our  supreme  court  In  trials  by  courts-martial,  and  I  have  under- 
taken to  paraphrase  that  and  give  him  the  corresponding  power  In  respect  to 
courts-martial." 

The  discus^on  which  followed  indicated  clearly  that  the  purpose  of  article 
38  was  to  confer  upon  the  Presld^it  of  the  United  States  the  same  broad  power 
with  respect  to  making  rules  of  procedure  for  cases  tried  by  courts-martial  as  is 
possessed  and  exercised  by  the  Supreme  Court  of  the  United  States  In  cases  of 
equity  and  admiralty. 

Rules  of  procedure  may  be  described  as  those  rules  which  direct  and  control 
the  conduct  of  a  case  from  its  beginning  until  its  termination,  Including  the 
review,  satisfaction,  or  enforcement  of  any  Judgment  rendered.  The  following 
Is  quoted  firom  Clark's  Criminal  Procedure,  pages  1  and  2 : 

"*  Criminal  procedure  is  a  method  fixed  by  law  for  the  apprehension  and  prose- 
cution of  a  person  who  is  supposed  to  have  committed  a  crime,  and  for  his  pun- 
ishment if  convicted.  *  *  *  It  is  that  division  of  lepcal  things  under  which 
are  regulated  steps  by  which  a  legal  right  Is  vindicated  or  a  wrong  punished. 
The  term  'criminal  procedure'  includes  pleading,  evidence,  and  practice. 
*  *  *  The  term  *  practice '  is  usually  employed  as  excluding  both  pleading  and 
evidence,  and  the  designating  of  all  the  incidental  acts  and  steps  in  the  course 
of  bringing  matters  pleaded  to  trial  and  proof,  and  procuring  and  enforcing 
judgments  on  them.  As  applied  to  criminal  procedure,  the  term  Includes  the 
roles  which  direct  the  course  of  procedure  by  which  the  accused  is  brought  before 
the  court,  the  conduct  of  the  court,  and  the  proceedings  after  trial." 

Mr.  Bishop  defines  procedure  thus  (1  Bishop  Cr.  Pro.,  sec.  1) : 

"  In  the  nature  of  things  there  is  a  difference  between  a  right  and  the  means 
by  which  it  is  enforced ;  an  obligation  and  the  legal  steps  by  which  the  delinquent 
is  made  to  atone  for  Its  violation ;  the  law  defining  the  crime  and  the  course  of 
the  court  in  punishing  it  Out  of  this  distinction  grows  the  law  of  judicial  pro- 
cedure. It  is  that  division  of  legal  things  under  which  are  regulated  the  steps 
by  which  a  legal  right  Is  vindicated  or  a  wrong  punished." 

The  following  definition  is  quoted  from  Bonvlers  Law  Dictionary,  page  2729, 
third  revision : 

"*  The  methods  of  conducting  litiffatUm  and  judicial  proceedings, — *  Practice,' 
like  'Proc^ure,*  which  is  used  in  the  judicature  acts,  denotes  the  mode  of 
proceeding  by  which  a  legal  act  is  enforced,  as  distinguished  from  the  law 
which  gives  or  defines  the  right,  and  which  by  means  of  the  proceeding  the 
coort  is  administered ;  the  machinery  as  distinguished  from  its  product." 

The  Supreme  Court  of  the  United  States  in  Krlng  v.  Missouri  (107  U.  S., 
231)  state: 

**The  word  *  procedure*  as  a  law  term  is  not  well  understood,  and  is  not 
found  at  all  in  Bouvlers  Law  Dictionary,  the  best  work  of  the  kind  In  this 
ootintry.  Fortunately  a  distinguished  writer  on  criminal  law  in  America  has 
adopted  it  as  the  title  to  a  work  of  two  volumes.  Bishop  on  Criminal  Procedure. 
In  his  first  chapter  he  imdertakes  to  define  what  Is  meant  by  procedure.  He 
«ys  (sec.  2)  :  *The  term  "procedure"  Is  so  broad  In  Its  significance  that  It  is 
^Idom  used  in  our  books  as  a  term  of  art.  It  includes  In  its  meaning  whatever 
is  embraced  by  the  three  technical  terms  pleading,  evidence,  and  practice.' 
In  defining  practice  In  this  sense  he  says,  *  The  word  means  those  legal  rules 
which  direct  the  course  of  proceeding  to  bring  parties  Into  the  court,  and  In 
tho  course  of  the  court  after  they  are  brought  in.'  An  evidence,  he  says,  as 
part  of  the  procedure  *  signifies  those  rules  of  law  whereby  we  determine  what 
evidence  Is  to  be  admitted  and  what  rejected  In  each  case  and  what  Is  the 
weight  to  be  given  to  the  testimony  admitted.'  " 

It  may  be  interesting  to  note  that  the  revision  of  Bouvlers  Law  Dictionary, 
following  this  opinion,  adopted  the  definition  of  procedure  contained  in  Bishop's 
Criminal  Procedure,  and  in  the  foregoing  excerpt  from  the  Supreme  Court.  In 
Thirty-second  Cyclopedia,  page  405,  procedure  Is  stated  to  be — 

"A  general  term,  including  pleading,  process,  evidence,  and  practice — ^In  fact, 
every  step  that  may  be  taken  from  the  beginning  to  the  end  of  a  case."    All 
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law  writers,  speaking  of  the  que;stlQn,  agree  that  procedure  Is  a  much  broader 
term  than  practice  and  Includes  the  latter.  In  Thirty-first  Cycloi>edia,  pa^  1153. 
practice  is  stated  to  be  "  the  mode  of  proceedings  by  means  of  which  a  legal 
right  is  enforced ;  that  which  regulates  the  fornml  steps  In  an  action  or  other 
judicial  proceeding ;  the  course  of  procedure  in  courts ;  the  form,  manner,  and 
order  in  which  proceedings  have  been  and  are  accustomed  to  be  had;  the 
form,  manner,  and  order  of  conducting  and  carrying  on  suits  or  prosecutions 
In  the  courts  through  their  various  stages,  etc." 

See  also  State  r.  (^aruthei-s,  98  Pacific,  478  (Okla.)  ;  Downs  t?.  Board  of  County 
Commissioners.  124  Pacific,  383  (Colo.)  ;  Morris  t?.  City  of  Newark,  62  Atlantic, 
1005-1006  (N.  J.)  ;  Clark  t\  Baxter,  108  Northwestern,  838  (Minn.), 

Attention  has  l)een  called  to  the  fact,  in  the  discussion  of  the  thirty-eighth 
article  of  war  before  the  Senate  Military  Conmiittee,  the  powers  sought  to  Ik» 
conferred  on  the  President  were  likened  to  those  exerciseil  by  the  Supreme 
Court  In  prescribing  rules  of  procedure  for  the  courts  of  the  United  States  in 
causes  In  equity  and  admiralty.  The  whole  course  of  proceedings  in  such 
causes  is  prescribed  by  rules  promulgated  by  the  Supreme  Court.  These  rul«^ 
have  all  the  force  of  law,  and  they  control  and  direct  the  proceedings  in  the 
cause  from  its  beginning  up  to  and  including  the  trial  and  thereafter. 

The  case  of  Bremena  v.  ('urd,  38  Federal.  144,  illustrates  the  extent  to  which 
such  rules  may  go.  Under  the  early  admiralty  rules  a  person  might  be  im- 
prisoned for  debt  on  process  Issued  In  an  admiralty  cause.  loiter  on  the  forty- 
seventh  rule  abolished  imprisonment  for  debt  on  admiralty  process  In  all  cases 
where,  by  law  of  the  State  where  th**  court  Is  held,  Imprl-cuuuent  for  del>t  ha^ 
been  abolishe<l  in  similar  ciises.  Thus  it  will  be  seen  thai  by  a  rule  of  pn>- 
cedure  prescribetl  by  the  Supreme  Court  a  person  might  be  imprlsonetl  for 
debt  in  an  admiralty  cause.  Prior  to  the  decision  referred  to  this  modification 
of  the  rules  had  been  accomplished  and  rule  2  pronmlgated,  dealing  In  a  measure 
with  the  same  subject.    The  court  said : 

"  It  will  be  noted  tliat  these  rules  of  practice  are  made  by  the  Supreme  Court 
under  the  authority  of  the  act  of  C<mgress  8th  May,  1792  (1  Stat.  L.,  270), 
and  that  they  have  the  force  of  law;  that  rule  2. makes  provisions  for  a  warrant 
of  arrest  of  a  person  and  is  the  authority  for  issuing  such  a  warrant ;  that 
it  deals  with  this  subjtx-t  only;  and  that  in  so  dealing  -«^ith  it  it  provides  for  an 
attachment  in  the  case  of  the  Issuance  of  the  warrant  of  arrest  and  the  in- 
ability to  serve  it  because  the  defendant  can  not  be  found.  In  other  words, 
the  attachment  calls  for  this  pre<licate,  the  Issuance  of  the  warrant  for  arrt*st. 
and  the  failure  to  find  the  defendant." 

In  RaiUy  ?".  Sundborg,  49  Federal,  583-585»  decision  by  the  circuit  crnirt  i'f 
appeals,  second  circuit,  it  was  said : 

*•  The  Supreme  Ctmrt,  by  authority  of  the  laws  of  the  Uidtetl  States,  pre- 
scril>es  untl  regulates  the  mode  of  pr<K*edure  in  suits  hi  adniirality  by  promul- 
gating rules  therefor."     (li.  S.  U.  S„  sees.  913,  917.) 

Admiralty  rule  9  requires  process  in  admiralty  to  })e  served  not  only  hy 
arresting  the  property,  but  by  giving  notice  by  publication  of  the  arrest,  of 
the  time  assigned  for  the  return  of  the  process  and  the  hearing  of  the  c&use. 
Under  this  rule  the  notice  is  as  indis[>ensable  as  the  order  to  c*onfer  jurisdic- 
tion upon  the  court  to  adjudicate  ui)on  the  right  of  those  interested  in  the 
property,  and  those  who  do  not  api^ear  are  not  bound  by  the  decree.  (Cooley 
Const.  Lin.,  403.)  The  rule  has  the  force  of  a  law  of  Congress,  and  in  effect 
de<*lares  that  publication  as  well  as  seizure  is  as  essential  to  constructive  notice 
of  the  proceedings  to  all  those  who  have  the  right  to  be  heard. 

It  foUow^s  that  the  power  of  the  President  conferred  by  the  thirty-eighth 
article  of  war,  considered  in  connection  with  the  provisions  of  section  1199, 
Revised  Statutes,  is  broad  enough  to  establish  a  system  of  i*evlslon  and  cor- 
rection which  would  reach  all  errors  affecting  the  substantial  rights  of  niilltur>- 
defendants. 

6.  Section  1199,  Revised  Statutes,  reads; 

"  The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  rect>rdeii 
the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
sions, and  perform  such  other  duties  as  have  been  performed  heretofore  by  the 
Judge  Advocate  General  of  the  Army." 

This  statute  w^hen  enacted  contemplated  the  revision  of  the  proceedings  of 
all  courts-martial,  courts  of  inquiry,  and  military  commissions,  and  did  in  effect 
provide  for  a  statutory  appeal  of  all  such  cases.  These  provisions  and  the 
articles  of  war  relate  to  the  same  subject  matter,  and  must  be  construed 
together.    Article  of  war  88  requires  each  general  court-martial  to  keep  a  sepa- 
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rate  record  of  Its  proceeding  In  the  trial  of  each  ca.se,  and  such  record  shall 
be  authentlcatwl  by  the  5;It7nntiire8  of  the  president  and  The  judge  advocate. 

Article  of  war  34  requires  each  special  court-martial  and  each  summary 
Cf»urt-martial  to  keep  a  record  of  Its  proceedings,  which  shali  contain  such  mat- 
ter and  be  authenticated  in  such  manner  as  may  be  required  by  regulations 
prescribed  by  the  President.  Article  of  war  35  provides  that  the  judge  advo- 
cate of  each  general  court-martial  shall  forward  the  original  trial  record  to  the 
appointing  authority  or  his  successor  in  command,  and  when  the  appointing 
authority  or  the  offl(*er  commanding  for  the  time  being  has  acted  ujion  the 
record  it  shall  be  transmitted  to  the  Judge  Advocate  General  of  the  Army. 
Article  of  war  36  provides  that  the  record  of  each  s])ecial  court-martial  or 
summary,  court-martial  Shall  be  transmitted  to  such  general  headquarters  as 
the  President  may  designate  by  regulation,  there  to  be  tiled  in  the  office  of  the 
Judge  Advocate. 

The  evident  legislative  intent  was  to  limit  the  automatic  statutory  appeal  to 
general  courts-martial  trials.  The  mandate  of  article  of  war  35  that  all  rect)rds 
of  the  proceedings  of  general  courts-martial,  after  being  acted  ui)on  by  the  ap 
pointing  authority,  shali  be  transmitted  to  the  Judge  Advocate  (leneral  of  the 
Army,  is  a  complement  to  section  1199,  Revised  Statutes,  and  at  the  same  time  a 
limitation  upon  the  cases  which,  by  force  of  the  statute,  go  to  the  Judge  Advo- 
cate General  for  revision.  General  courts-martial  or  military  courts  of  gen- 
eral jurisdiction  having  power  to  try  all  claims  of  military  offenses  and  to 
impose  any  degree  of  punishment  up  to  and  including  death.  S^iecial  and  sum- 
mary courts  are  limited  in  their  jurisdiction  as  to  persons,  offenses,  and  the 
punishments  that  may  be  inflicted.  In  the  main,  they  deal  with  minor  of- 
fenses and  bear  somewhat  the  same  relation  to  the  military  judicial  system 
as  justice  courts  and  municipal  courts  bear  to  the  civil  system.  With  resiiect 
ro  all  cases  tried  by  general  court-martial,  the  right  of  revision  is  protected 
by  statute  and  can  not  be  taken  away  or  impaired  by  any  regulation.  As  to 
(uses  tried  by  spei-ial  (»r  summary  (*<mrts  the  provisions  of  the  Articles  of  Wai 
so  far  modify  section  1190  that  these  cases  are  no  loiiger  autouitically  trans- 
mitted to  the  Judge  Advocate  General  for  revision.  The  right  of  apiieal  is 
not  annexed  to  cases  of  minor  consequence.  This  Is  In  harmony  with  the 
tendency  in  the  States  generally  to  limit  the  right  of  appeal  on  controversies 
in  the  civil  courts,  or  rather  to  deny  the  right  of  appeal  in  respect  to  trivial 
cases,  both  civil  and  criminal.  In  most  of  the  States  it  is  provided  that  there 
shall  be  no  right  of  appeal  In  civil  cases  where  the  judgment  does  not  exceed 
p  specified  amount,  or  in  criminal  cases  where  the  fine  does  not  exceed  a  cer- 
tain amount,  or  the  imprisonment  is  not  more  than  a  certain  number  of  days — 
with  this  exception  generally  recognized,  that  if  the  case  involves  the  asser- 
tion of  some  constitutional  right,  or  the  consideration  of  some  tax  statute,  or 
other  question  in  which  the  public  is  concerned,  jurisdiction  may  be  taken 
by  the  appellate  court  upon  application.  The  argument  by  which  this  limita- 
tion of  the  right  to  appeal  is  sustained  is  that  society  is  interested  in  having 
wrtitroversies  settled  and  that  it  is  better  for  the  individual  member  of  society 
to  occasionally  suffer  some  slight  Injustice,  resulting  from  a  denial  of  the  right 
to  appeal,  than  that  society  should  be  put  to  the  expense,  trouble,  and  con- 
fusion which  the  animosities  of  a  multitude  of  trivial  cases  would  cause. 
Now,  in  the  present  Articles  of  War  the  statutory  right  of  appeal  is  limited  to 
cases  tried  by  general  courts-martial.  In  this  we  sec  an  analogy  with  the 
CTowing  practice  in  the  civil  courts.  The  nnalogy  may  be  carried  further. 
1'he  President  may  make  regulations  designating  the  headquarters  where  rec- 
ord of  si)eclal  and  summary  courts  may  be  filed.  Under  the  authority  to 
make  rules  of  procedure  the  President  has  authority  to  provide  that  any  or 
all  of  these  records  of  these  courts  shall  be  transmitted  and  filed  with  the  Judge 
Advocate  General,  In  which  event  they  would  fall  within  the  revisory  powers 
^mferred  by  section  1199,  Revised  Statutes.  Thus  provision  may  be  made 
by  regulations  to  be  established  by  the  President  to  bring  before  the  Judge 
Advocate  General  for  revision  such  cases  tried  by  a  special  or  summary  court 
as  tlie  Commander  in  Chief  should  deem  it  expedient  should  be  so  revised, 
just  as  upon  application  the  appellate  court  In  the  civil  judicial  structure  may 
h**ar  such  cases  as  the  public  Interest  requires  it  should  hear,  even  from  among 
those  cases  concerning  which  the  right  of  appeal  Is  denied.  Of  course,  as  to 
oases  tried  before  a  general  court-martial  the  statutory  right  of  appeal  re- 
mains unimpaired,  as  the  President  has  no  authority  to  prescribe  a  rule  of 
procedure  In  direct  conflict  with  the  statute. 

It  folloi^^.  I  think,  that  existing  legislation  affords  the  means  of  establishing 
a  complete  and  orderly  system  for  the  disposition  of  a  trial  by  courts-martial 
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from  Its  beginning  up  to  the  final  termination  thereof,  including  suspension  uf 
the  execution  of  sentence  until  revision  by  the  Judge  Advocate  General,  and  the 
final  steps  necessary  to  make  effective  the  law  as  declared  by  the  Judge  Advo- 
cate General.  When  a  sentence  of  a  court-martial  has  been  approved  by  tbe 
appointing  authority,  or  the  oflicer  in  command  for  the  time  being,  it  Is  ripe  for 
revision.  The  Articles  of  War  do  not  provide  for  the  suspension  of  the  execu- 
tion of  sentences  pending  revision,  and  a  revision  which  resulted  in  the  settias? 
aside  of  a  sentence  would  be  more  or  less  ineffective  in  any  case  where  the 
sentence  had  been  wholly  execute<l  before  revision.  The  question  Is,  May  the 
President,  under  the  authority  of  the  thirty-eighth  article  of  war,  establish  a 
rule  of  procedure  that  would  suspend  the  execution  of  a  sentence  of  genenil 
court-martial  until  the  case  had  been  revised  and  action  taken  upon  such  re- 
vision, affirming  or  setting  aside  the  sentence?  There  is  no  prohibition  in  the 
Articles  of  War  against  such  rule,  although  it  may  be  argued  that  article  46^  hy 
implication,  denies  to  the  President  the  power  to  make  such  rule.  This  article 
reads : 

"  No  sentence  of  a  court-martial  shall  be  carried  into  execution  until  the  same 
shall  have  been  approved  by  the  officer  appointing  the  court,  or  by  the  officw 
commanding  for  the  time  being." 

The  utmost  effect  of  this  article  is  to  negative  the  power  to  carry  any  sen- 
tence into  effect  until  approvetl  by  the  appointing  authority.  There  is.  <>f 
course,  a  finality  about  the  sentence  of  a  court-marital  when  approved  by  thi* 
convening  authority.  There  would  be  no  completed  judgment  of  conviction 
without  this  element  of  finality.  It  Is  a  final  judgment  so  far  as  that  conrt 
or  that  department  of  the  military  judicial  system  Is  concerned.  Until  there 
is  a  judgment  having  the  element  of  finality,  there  is  nothing  to  eremite. 
Clearly  this  article  can  not  mean  that  a  sentence  once  approved  by  the  appoint- 
ing authority  must  be  executtxl,  and  that  it  is  not  subject  to  review  or  revision 
by  any  other  authority.  It  may  be  helpful  to  draw  an  analogy  from  the  civil 
judicial  structure  commonly  found  among  the  States,  as  well  as  in  the  Nation. 
When  a  case  is  tried  In  a  nisi  prius  court,  if  it  be  an  action  at  law,  it  Is  usually 
tried  by  jury  in  a  court  presided  over  by  a  judge.  The  verdict  of  the  jury  in  a 
civil  case  fixes  the  amount  of  recovery;  or  in  a  criminal  case,  the  guilt  or 
innocence  of  the  accused.  There  is  no  final  judgment  in  the  case  until  the  ver- 
dict has  been  crystalized  into  a  judgment  pronounced  and  entered  by  the  court, 
which,  for  the  purposes  of  that  court  and  that  trial,  is  the  oflScer  having  au- 
thority to  approve,  pr  in  a  proper  case  to  disapprove,  the  findings  of  the  jury. 
It  would  be  wholly  accurate  to  say  that  no  verdict  or  sentence  of  a  nisi  priu^ 
court  shall  be  carrie<l  into  execution  until  approve<l  by  the  presiding  judge  and 
the  entry  of  final  judgment.  The  judgment  of  any  civil  tribunal  is  final  so  far 
as  that  tribunal  is  concerned,  and  tliat  judgment  may  be  carried  into  execution 
unless  set  aside  upon  appeal.  Indeed,  the  judgments  of  subordinate  civil  courts 
possess  such  a  degree  of  finality  that  they  may  be  pleade<l  in  bar  as  a  former 
adjudication  in  any  other  litigation,  notwithstanding  an  apjval  is  pending. 
Likewise,  they  may  be  carrleil  into  execution  during  pendency  of  an  api^al. 
unless  some  statute  or  rule  of  proceilure  suspends  the  right  of  enforcement  until 
an  appeal,  if  one  be  taken,  has  been  heard  and  disposed  of.  The  findings  or 
judgment  of  a  court-martial  do  not  possess  any  unusual  or  extraordinary  at- 
tributes simply  because  the  court  is  the  judge  of  both  the  law  and  fact,  or 
because  in  addition  to  passing  upon  the  guilt  or  innocence  of  the  accused  it  fixes 
the  punishment  upon  conviction.  Indeed,  there  are  analogies  in  the  civil  courts. 
For  a  great  many  years  in  some  States  in  certain  classes  of  cases,  notably  libel, 
juries  were  judges  of  both  law  and  fact.  At  the  present  time,  among  the  States 
generally  juries  called  in  the  justice  of  the  peace  courts  are  judges  both  of  the  law 
and  fact,  the  justice  of  the  peace  not  being  authorized  to  instruct  them  as  to 
the  law.  In  a  number  of  States  juries  in  certain  classes  of  criminal  cases  are 
empowere<l  to  fix  the  punishment  upon  verdict  of  guilty.  As,  for  instance,  in 
North  Dakota.  And  in  Fotleral  courts  juries  have  always  been  authorize>d  to 
fix  tlie  punishment  upon  conviction  of  munler  in  the  first  degree,  that  is  to 
say,  wliether  the  punishment  should  l)e  deatli  or  life  imprisonment.  In  all  thesi' 
cases  there  is  no  final  judgment  in  tlie  trial  courts  until  the  .verdict,  whatever 
it  may  be,  has  been  approved  by  the  presiding  judge,  and  formal  judgment 
entere<l.  But  it  has  never  been  contended  that  such  judgments  possesse<l  such 
tinjility  that  they  could  not  be  revise<l  upon  appeal. 

There  is  no  difficulty  in  reaching  the  conclusion  that  it  was  the  intention  of 
Congress  to  provide  for  a  complete  and  orderly  system  for  the  administration  of 
military  justice,  and  that  there  will  be  found  within  existing  law  all  that  la 
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necessary  to  give  full  effect  to  the  power  of  revision  vested  in  the  Judge  Advocate 
General.  By  rules  of  procedure  the  President  may  suspend  the  execution  of 
sentences  by  general  courts-martial  until  they  have  been  revised  by  the  Judge 
Advocate  General  and  direct  the  disposition  of  such  cases  after  revision.  In  the 
event  the  sentence  is  found  to  be  lawful  and  is  approved,  It  would  be  carried  into 
execution  as  of  course,  and  in  the  event  it  was  found  to  be  unlawful  and  set 
aside  upon  revision,  a  rule  of  procedure  could  provide  that  an  order  as  of  course 
would  issue  making  such  disposlUon  of  the  case  as  was  consonant  with  the 
principles  of  law.  Should  it  be  advisable  to  revise  certain  classes  of  cases  tried 
by  special  or  summary  courts,  rules  of  procedure  could  bring  those  cases  to  the 
Judge  Advocate  General  for  revision  and  make  provision  for  their  disposition 
when  revision  had  been  accomplished. 

7.  If  it  is  desired  to  rely  upon  the  authority  here  outlined,  the  revisory  power 
of  the  President  can  be  fully  and  satisfactorily  exercised  through  the  establish- 
ment of  certain  rules  of  procedura  Time  has  not  been  taken  to  draw  these 
rales  with  that  definiteness  and  accuracy  which  they  must  possess  before  they 
are  placed  in  practical  operation.  It  is  suflicient  to  state  for  present  purposes 
that  the  most  important  provision  of  these  rules  of  procedure  would  be  one 
requiring  all  reviewing  authorities,  before  executing  a  sentence  of  death,  dis- 
missal of  an  officer,  or  dishonorable  discharge  of  an  enlisted  man,  to  withhold 
pablication  of  action  until  the  record  of  the  case  had  been  reviewed  in  the  Office 
of  the  Judge  Advocate  Geni^ral  and  the  reviewing  authority  advised  of  the 
Jegality  of  the  proposed  action,  as  based  upon  the  record  in  question.  All  other 
sentences  could  be  treated  exactly  as  at  present,  since  it  is  only  in  cases  where 
one  of  the  sentences  I  have  indicated  is  imposed  that  injustice  is  sometimes  done 
which  now  seems  beyond  the  con-ective  power  of  the  President.  The  procedure 
here  indicated  would  require  the  reviewing  officer  to  change  his  proposed  action 
whenever  the  same  had  been  held  to  be  illegal, because  of  errors  shown  by  the 
record.  But  even  this  would  involve  no  departure  from  established  principles, 
inasmuch  as  It  has  been  held  that  the  action  of  a  reviewing  officer  does  not 
become  final  until  the  same  is  actually  published  to  his  command.  So  long  as  he 
retains  within  his  control  an  order  which  he  contemplates  issuing  his  action  has 
not  assumed  that  finality  which  places  it  beyond  his  power  to  change  or  correct. 

8.  It  should  be  frankly  stated  that  one  very  serious  objection  to  the  plan  here 
proposed  is  the  delay  that  would  result,  particularly  in  time  of  war,  in  the  execu- 
tion of  sentences  of  courts-martial.  It  is  desirable,  as  a  general  rule,  that  these 
should  be  swift  and  summary  and  not  involved  in  such  delays  as  characterize  the 
trial  of  cases  in  the  civil  courts.  In  time  of  peace  this  objection  would  not  be  of 
preat  moment,  except  in  those  departments  such  as  the  Philippine  Department, 
far  removed  from  the  seat  of  government.  The  actual  delay  in  the  execution  of 
sentences  occasioned  by  the  installation  of  this  system  would  not  ordinarily 
exceed  30  days  at  the  most.  It  may  well  be,  however,  that  this  matter  is  of 
sufficient  moment  to  make  it  advisable  to  refrain  from  exercising  the  authority 
here  outlined  and  to  seek  instead  such  a  clear  grant  of  legislative  authority  as 
will  make  the  President,  acting  through  the  Office  of  the  Judge  Advocate  Gen- 
eral a  supreme  court  of  review  in  all  military  cases,  with  ample  authority  to 
revise,  reverse,  modify,  or  set  aside  any  finding  or  sentence  of  a  court-martial 
whenever  such  action  may  be  found  necessary  to  accomplish  the  ends  of  justice. 
I  am  accordingly  submitting  in  a  separate  memorandum  an  alternative  plan,  in 
which  is  outlined  a  proposed  amendment  to  section  1199,  Revised  Statutes,  which, 
if  enacted  by  Congress,  will  remove  all  difficulties  and  confer  upon  the  President 
a  power  which  he  should  undoubtedly  be  authorized  to  exercise. 

_— ^^—  , 

Judge  Advocate  General. 


Exhibit  36. 

December  11,  1917. 

l^Iemorandum  for  Gen.  Crowder. 

1.  Here  is  my  brief,  which,  with  his  verbal  permission.  I  file  with  the 
Secretary  of  War,  and  which  I  hope  you  will  place  before  hlni  at  your 
<*onvenience. 

2.  It  has  been  prepared  under  circumstances  which  militate  against  literal 
accuracy,  but  it,  together  with  the  opinion,  substantially  «nd  with  sufficient 
accuracy  expresses  my  views. 

3.  The  subject,  as  I  conceive  it,  is  one  of  tremendous  importance.  I  nm 
quite  sure  that  if  the  department  could  changi*  its  view  of  the  law  and  come 
to  concur  with  me  a  practical  scheme  for  the  exercise  of  such  power  could 
be  established,  to  the  great  benefit  of  the  administration  of  military  justice. 
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4.  I  fear  that  this  office,  under  the  prevailing  practice,  is  exercising  too  little 
supervisory  power  over  courts-martial.  I  cite  in  my  brief,  as  I  mentioned 
to  you  the  other  day,  that  In  the  Civil  War  an  Assistant  Judge  Advocate 
General  was  established  independently  of  military  command,  so  that  as  a 
representative  of  the  reviewing  power  of  this  office  he  could  pass  preliminarily 
on  proceedings  and  thus  prevent  the  execution  of  illegal  sentences.  I  appre- 
hend that  something  like  this  will  have  to  be  done  again. 

5.  If  you  and  the  Secretary  of  War,  upon  thorough  reconsideration,  can  not 
accept  my  view  of  the  law,  and  if  it  should  be  thought  advisable  to  seek 
legislation  establishing  this  power  in  the  department,  I  hope  its  exercise  will 
not  be  subjected  to  General  Staff  supervision.  Such  supervision,  it  seems  to  me, 
would  necessarily  destroy  the  Judicial  character  of  the  power. 

S.  T.  Anseli^ 

EXHIBFT  37. 

•Wab  Department. 
Office  of  the  Judge  Advocate  Generai^ 

Washington,  December  17,  1911. 

My  Dear  Mr.  Secretary:  Herewith  is  Gen.  Anseirs  reply  brief  on  the 
question  of  whether  or  not  appellate  power  to  revise,  modify  and  affirm 
findings  and  sentences  of  courts-martial  is,  by  the  terms  of  section  1199, 
Revised  Statutes,  vested  in  the  Judge  Advocate  General  of  the  Army. 

You  will  recall  that  on  November  10  Gen.  Ansell  submitted,  for  your  personal 
consideration,  a  brief  which  purported  to  find  in  said  section  this  appellate 
power  in  the  Judge  Advocate  General.  His  conclusion  was  reached  on  five 
main  points  of  argument: 

(1)  That  the  legi-slative  history  of  the  statute  shows  that  the  intent  of 
Congress  was  to  vest  the  Judge  Advocate  General  with  this  power : 

(2)  That  the  administrative  history  of  the^fttute  disposed  that  Hie  power 
had  been  actually  exercised  by  Judge  Advocates  General  of  the  Army  during 
the  Civil  War,  and  until  about  1882; 

(3)  That  the  word  "revise"  (which  was  the  only  word  that  could  be 
considered  as  such  a  grant),  as  used  in  other  statutes,  .siiecifically  in  the 
Federal  bankruptcy  statute,  had  been  discussed  by  a  United  States  court  as 
having  sufficient  amplitude  to  convey  appellate  power: 

(4)  That  the  courts  of  the  United  States  had  never  pas.«*e<l  upon  the 
power;  and 

(5)  That  the  judge  advocate  general  of  the  Britsh  Army  Is  vestetl  with  an 
analoicous  power. 

You  passed  Gen.  Ansell's  brief  to  me  and  asked  me  to  submit  to  you  my 
views. 
I  replied  to  (»ach  one  of  the  foregoing  propositions,  in  substance,  as  follows: 

(1)  That  the  legislative  history  of  the  statute  was  without  significant 
incident. 

(2)  That  the  records  of  the  Judge  Advocate  General's  Office  showed  no 
exercise  of  this  power  by  .Judge  Advocates  General ;  but,  on  the  contrary, 
disclosed  many  instances  where  such  power,  if  it  existed,  would  have  Inevit- 
ably been  exercised  had  it  been  contended  for,  but  which  was  not  €*xerclsed. 

(3)  That  Mr.  John  Tweedale,  chief  clerk  of  the  War  Department  in  l.S<G, 
had  made  an  affidavit  for  use  in  the  cn.<?e  of  In  re  Mason,  to  the  effect  that 
he,  as  chief  clerk,  knew  of  no  instance  where  the  Judge  Advocate  General  of 
the  Army  had  In  any  official  communication  or  report  relative  to  the  pro- 
ceedings of  general  courts-martial,  procee<letl  to  act  as  an  api>ellate  judicial 
authority;  but  that  his  action  was  only  to  revise;  In  other  words,  to  esauuDe 
and  make  reconnuendatlons,  either  to  the  General  of  the  Army,  when  that 
officer    had    appointed    the    <*ourt,    or    otherwise    to    the    Secretary    of    War. 

(4)  That  tlie  word  "revise"  was  not  relied  upon  in  the  Federal  bankruptcy 
act  to  confer  appellate  |K)wer,  which  pinver  was  granted  in  express  terms  else- 
where in  the  same  section  cited  in  Gen.  An.sell's  brief,  and  that  in  its  commonly 
accepted  definltiou  the  word  **  revise  "  did  not  ImiHirt  such  a  grant. 

(5)  That  the  United  States  Circuit  Court  for  the  Northern  District  of  New 
York  had  considered  the  questimi  almost  In  the  precise  terms  in  which  it  w:i< 
presented  for  your  consideration,  and  had  explicitly  denied  that  sec'tion  Xl^X 
Kevised  Statutes,  granted  any  such  power  to  the  Judge  Advocate  General. 

(6)  Finally,  that  a  study  of  the  organization  of  the  British  Army  discla«ed 
that  the  judge  advocate  general  of  his  majesty's  forces  had  not  exercised  .such 
power. 
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Gen.  Ansell  now  submits  to  you,  throujirh  me,  a  second  brief,  still  contend- 
ing for  tbe  same  proposition.  He  first  addresses  himself  to  the  evils  he  would 
remedy.  He  shows  that  a  great  number  of  officers,  not  familiar  with  court- 
martial  procedure,  have  lately  been  included  in  the  Army,  and  that  there  is 
danger  of  grave  error  in  court-martial  proceedings,  even  when  reviewed  by 
judge  advocates  and  approved  by  duly  constituted  reviewing  authorities.  He 
shows  that  the  exercise  of  the  pardoning  power  is  often  not  sufficient  to  restore 
on  officer  or  a  soldier,  who  has  been  wrongfully  convicted,  to  his  full  rights. 
He  argues  very  strongly  from  these  premises  that  It  is  both  expedient  and 
necessary  that  some  corrective  power  should  exist  which  shall  have  the  effect 
of  nulll^ng  even  approved  findings  and  sentences  of  courts-martial,  and  that 
vre  should  not  be  remitted  solely  to  the  pardoning  power  to  correct  fatal  errors 
of  conrts-martial  and  reviewing  authorities.  He  cites  again  the  mutiny  case, 
to  which  your  attention  has  heretofore  been  called,  as  an  example,  and  says* 
1  think  justly,  that  there  are  other  cases,  happening  particularly  since  the  out- 
break of  war,  which  demand  the  exercise  of  such  corrective  power;  and  down  to 
this  point  I  follow  him  with  substantial  concurrence  without,  however,  being 
able  to  concur  with  him  that  this  power  has  been  granted  to  the  Judge  Advo- 
cate General  by*  section  1199,  Revised  Statutes. 

Gen.  Ansell's  argument  presents  about  as  strongly  as  it  could  be  presented 
the  necessity  for  an  appellate  power.  But  this  question  is  not  a  new  one. 
Whether  such  a  power  should  be  created  and  whether  the  service  would  gain 
or  lose  by  such  provision  has  been  discussed  in  service  literature  since  18S5, 
bnt  never,  so  far  as  I  can  inform  myself,  has  it  been  suggested  in  this  prior 
di?;eus8ion  that  this  apiwllate  power  could  be  deduced  from  section  1199, 
Revised  Statutes. 

The  lawyer's  mind  is  not  particularly  shocked  by  the  fact  that  there  exists 
Id  military  jurisprudence  no  court  of  appeal.  The  Supreme  Court  of  the  I'nited 
States  has  held  too  often,  and  too  clearly  to  require  citation  of  authorities, 
that  it  is  no  objection  to  a  grant  of  jurisdiction  that  the  grant  is  original  and 
tlso  final;  also  that  there  is  no  constitutional  or  necessary  right  of  appeal. 
There  is,  therefore,  no  fundamental  reason  why  court-martial  jurisdiction,  as 
at  present  constituted,  should  be  disturbed.  The  argument  which  has  hereto- 
fore prevailed  is  that  there  are  substantial  reasons  of  expediency  and  good 
adniinistratiou  why  it  should  not  be  disturbed.  War  is  an  emergency  condition 
requiring  a  far  more  arbitrary  control  than  peace.  The  fittest  field  of  applica- 
tion for  our  penal  code  is  the  camp.  Court-martial  procedue,  if  it  attain  its 
primary  end.  discipline,  must  be  simple,  Informal  and  prompt.  If,  for  example, 
all  the  findings  and  sentences  of  courts-martini  in  France  must  await  finality 
nntil  the  records  be  sent  to  Washington,  we  shall  create  a  situation  very  em- 
barrassing to  the  success  of  our  Armies.  Such  a  proposition  could  hardly  be 
seriously  advanced,  and  it  would  be  very  difficult  to  defend  on  principle  legis- 
lation providing  appeal  in  some  cases  and  denying  it  in  others.  Yet  if  we 
le^slate  at  all  on  this  subject  we  shall  be  driven  to  the  necessity  of  doing 
that  very  thing. 

Ton  have  recently  issued  ord**^  which  will  be  corrective  of  some  of  the 
embarrassments  referred  to  by  Oen.  Ansell,  and  I  shall  shortly  submit  for 
yonr  consideration  further  orders  which  will,  I  think,  carry  corrective  action 
still  further  and  perhaps  afford  the  measure  of  relief  called  for. 

E.  H.  Crowdeb, 
Judge  Advocate  General, 

The  fiAarETABY  of  Wab. 


Exhibit  38. 

brief  filed  bt  pebmission  of  the  secretary  of  wab  in  support  of  my  becent 
opimon  concernino  the  bev180by  poweb  of  the  judge  advocate  general 
of  the  abmy  oveb  judgments  of  militaby  courts. 

Before  the  Secretary  of  War. 

STATEMENT, 

Prom  my  earliest  interest  in  military  law  and  the  administration  of  military 
Justice,  and  especially  during  my  service  in  the  office  of  the  Judge  Advocate 
General,  I  have  seen  the  evident  embarrassment  of  the  department  and  its 
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4.  I  fear  that  this  office,  under  the  prevaillDg  practice,  is  exercising  too  little 
supervisory  power  over  courts-martial.  I  cite  in  my  brief,  as  I  mentioned 
to  you  the  other  day,  that  in  the  Civil  War  an  Assistant  Judge  Advocate 
General  was  established  independently  of  military  command,  so  that  as  a 
representative  of  the  reviewing  power  of  this  office  he  could  pass  preliminarily 
on  proceedings  and  thus  prevent  the  execution  of  illegal  sentences,  I  appre- 
hend that  something  like  this  will  have  to  be  done  again. 

5.  If  you  and  the  Secretary  of  War,  upon  thorough  reconsideration,  can  not 
accept  my  view  of  the  law,  and  if  it  should  be  thought  advisable  to  seek 
legislation  establishing  this  power  in  the  department,  I  hope  Its  exercise  will 
not  be  subjected  to  General  Staff  supervision.  Such  supervision.  It  seems  to  me. 
would  neceasarily  destroy  the  judicial  character  of  the  power. 

S.  T.  An  SELL. 

Exhibit  37. 

"Wab  Depaktmfnt. 
Office  of  the  Judge  Advocate  General, 

Washington,  December  17,  79/7. 

My  Dear  Mr.  Secretary:  Herewith  is  Gen.  Ansell's  reply  brief  on  the 
question  of  whet  tier  or  not  appellate  power  to  revise,  modify  and  affirm 
findings  and  sentences  of  courts-martial  is,  by  the  terms  of  section  1199. 
Revised  Statutes,  vested  in  the  Judge  Advocate  General  of  the  Army. 

You  will  recall  that  on  November  10  Gen.  Ansell  submitted,  for  your  personal 
consideration,  a  brief  which  purported  to  find  in  said  section  this  appellate 
power  in  the  Judge  Advocate  General.  His  conclusion  was  reached  on  five 
main  points  of  argument: 

(1)  That  the  legislative  history  of  the  statute  shows  that  the  intent  of 
Congress  was  to  vest  the  Judge  Advocate  General  with  this  power : 

(2)  That  the  administrative  history  of  the  rttiltut^  disposed  that  the  power 
had  been  actually  exercised  by  Judge  Advocates  General  of  the  Army  during 
the  Civil  War,  and  until  about  1882: 

(3)  That  the  word  "revise"  (which  was  the  only  word  that  could  be 
considered  as  such  a  grant),  as  used  in  other  statutes,  specifically  in  the 
Federal  bankruptcy  statute,  had  been  discussed  by  a  United  States  court  as 
having  sufficient  amplitude  to  convey  a|)i>ellate  pt>wer: 

(4)  That  the  courts  of  the  l^nltwl  States  had  never  passed  upon  the 
power;  and 

(5)  That  the  judge  advocate  general  of  the  Brltsh  Army  is  vested  with  an 
analogous  power. 

You  passed  Gen.  Ansel Ts  brief  to  me  and  asked  me  to  submit  to  you  niy 
views. 
I  replied  to  each  one  of  the  foregoing  propositions,  in  substance,  as  follows: 

(1)  That  the  legislative  history  of  the  statute  was  without  significant 
incident. 

(2)  That  the  records  of  the  Judge  Advocate  General's  Office  showed  no 
exercise  of  this  power  by  Judge  Advocates  General ;  but,  on  the  <»ontrary, 
disclosed  many  instances  where  such  power,  if  it  existed,  would  have  inevit- 
ably been  exercise<l  had  it  been  contended  for,  but  which  was  not  exercisetl. 

(3)  That  Mr.  John  Tweedale,  chief  clerk  of  the  War  Department  in  18S2. 
had  made  an  affidavit  for  use  in  the  cta^e  of  In  re  Mason,  to  the  effect  that 
he,  as  chief  clerk,  knew  of  no  instance  where  the  Judge  Advocate  General  of 
the  Army  had  in  any  official  eonnuunication  or  reiwrt  relative  to  the  pnv 
ceedirigs  of  general  courts-martial,  procei*<led  to  act  as  an  appellate  judicial 
authority;  but  that  his  action  was  only  to  revise;  In  utiier  words,  to  examine 
and  make  recommendations,  either  to  the  (leneral  of  the  Army,  when  that 
officer    had    appointed    the    court,    or    otherwise    to    the    Secretai->-    of    War. 

(4)  That  tlie  word  "  revist* "  was  not  relied  upon  in  the  Federal  bankruptcy 
act  to  confer  api)ellate  iwwer,  which  prmer  was  granted  in  express  terms  else- 
where in  the  same  section  cited  in  (Jen.  Anseli's  brief,  and  that  in  its  commonly 
accepted  deflnitiou  the  word  '*  revi.se  "  did  not  imrx)rt  such  a  grant. 

(5)  That  the  United  States  Circuit  Court  for  the  Northern  District  of  New 
York  had  considered  the  question  almost  in  the  precise  terms  in  which  it  was 
presented  for  your  consideration,  and  had  explicitly  denied  that  sei'tlon  IWX 
Kevised  Statutes,  granted  any  such  power  to  the  Judge  Advocate  General. 

(6)  Finally,  that  a  study  of  the  organization  of  the  British  Army  dlsclose*l 
that  the  judge  advocate  general  of  his  majesty's  forces  had  not  exercised  sudi 
power. 
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Gen.  Ansell  now  submits  to  you,  through  me,  a  second  brief,  still  contend- 
fng  for  the  same  proposition.  He  first  addresses  himself  to  the  evils  he  would 
remedy.  He  shows  that  a  great  number  of  officers,  not  familiar  with  court- 
martial  procedure,  have  lately  been  included  in  the  Army,  and  that  there  is 
danger  of  grave  error  in  court-martial  proceedings,  even  when  reviewed  by 
judge  advocates  and  approved  by  duly  constituted  reviewing  authorities.  He 
fibows  that  the  exercise  of  the  pardoning  power  is  often  not  sufficient  to  restore 
an  officer  or  a  soldier,  who  has  been  wrongfully  convicted,  to  his  full  rights. 
He  argues  very  strongly  from  these  premises  that  It  is  both  expedient  and 
necessary  that  some  corrective  power  should  exist  which  shall  have  the  effect 
of  nullitying  even  approved  findings  and  sentences  of  courts-martial,  and  that 
we  should  not  be  remitted  solely  to  the  pardoning  power  to  correct  fatal  errors 
of  courts-martial  and  reviewing  authorities.  He  cites  again  the  mutiny  case, 
to  which  your  attention  has  heretofore  been  called,  as  an  example,  and  says, 
1  think  justly,  that  there  are  other  cases,  happening  particularly  since  the  out- 
break of  war,  which  demand  the  exercise  of  such  corrective  power;  and  down  to 
tills  point  I  follow  him  with  substantial  concurrence  without,  however,  being 
able  to  concur  with  him  that  this  power  has  been  granted  to  the  Judge  Advo- 
cate General  by*  section  1199,  Revised  Statutes. 

Gen.  Ansell's  argument  presents  about  as  strongly  as  it  could  be  presented 
the  necessity  for  an  appellate  power.  But  this  question  is  not  a  new  one. 
Whether  such  a  power  should  be  created  and  whether  the  service  would  gain 
or  lose  by  such  provision  has  been  discussed  in  service  literature  since  1SS5, 
bnt  never,  so  far  as  I  can  inform  myself,  has  it  been  suggested  in  this  prior 
discossion  that  this  appellate  power  could  be  deduced  from  section  1199, 
ReTlsed  Statutes. 

The  lawyer's  mind  is  not  particularly  shocked  by  the  fact  that  there  exists 
Id  military  jurisprudence  no  court  of  appeal.  The  Supreme  Court  of  the  ITnlted 
Stptes  has  held  too  often,  and  too  olearlj'  to  require  citation  of  authorities, 
that  it  is  no  objection  to  a  grant  of  jurisdiction  that  the  grant  is  original  and 
also  final;  also  that  there  is  no  constitutional  or  necessary  right  of  appeal. 
There  is,  therefore,  no  fundamental  reason  why  court-martial  jurisdiction,  as 
at  present  constituted,  should  be  disturbed.  The  argument  which  has  hereto- 
fore prevailed  is  that  there  are  substantial  reasons  of  expediency  and  good 
aUniinistratiou  why  it  should  not  be  disturbed.  War  is  an  emergency  condition 
requiring  a  far  more  arbitrary  control  than  peace.  The  fittest  field  of  applica- 
tion for  our  penal  code  is  the  camp.  Court-martial  procedue,  if  it  attain  its 
primary  end.  discipline,  must  be  simple,  Informal  and  prompt.  If,  for  example, 
all  the*  findings  and  sentences  of  courts-martial  in  France  must  await  finality 
nntil  the  records  be  sent  to  Washington,  we  shall  create  a  situation  very  em- 
barrassing to  the  success  of  our  Armies.  Such  a  proposition  could  hardly  be 
seriously  advanced,  and  it  would  be  very  difficult  to  defend  on  principle  legis- 
lation providing  appeal  in  some  cases  and  denying  it  in  others.  Yet  if  we 
legislate  at  all  on  this  subject  we  shall  be  driven  to  the  necessity  of  doing 
that  very  thing. 

You  have  recently  issued  ord**^  which  will  be  corrective  of  some  of  the 
embarrassments  referred  to  by  Oen.  Ansell,  and  I  shall  shortly  submit  for 
your  consideration  further  orders  which  will,  I  think,  carry  corrective  action 
still  further  and  perhaps  afford  the  measure  of  relief  called  for. 

E,  H.  Crowdeb, 
Judge  Advocate  General. 

The  fSecBETABY  of  Wab. 


Exhibit  38. 


BWEP  FILED  BY  PEBMI88ION  OF  THE  SECRETARY  OF  WAR  IN  SUPPORT  OF  MY  RECENT 
OPINION  CONCERNING  THE  REVISORY  POWER  OF  THE  JUDGE  ADVOCATE  GENERAL 
OF  THE  ARMY  OVEB  JUDGMENTS  OF  MILITABY  COURTS. 

Before  the  Secretary  of  War. 

STATEMENT, 

Prom  my  earliest  interest  in  milltar>'  law  and  the  administration  of  military 
justice,  and  especially  during  my  service  in  the  office  of  the  Judge  Advocate 
General,  I  have  seen  the  evident  embarrassment  of  the  department  and   Its 
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authorities  to  court-martial  the  young  officer  himself.  I  fraukly  confess  my 
fear  that  such  a  failure  of  Justice  as  this,  under  such  circumstances,  involving 
so  many  officers  whose  concern  it  was  to  see  that  justice  was  done,  is  symptomatic 
of  more  general  deficiencies  that  are  the  usual  concomitants  of  that  institutional 
formalism  which,  in  my  judgment,  so  hinders  our  military  development. 

It  was  to  correct  such  errors  that  the  entire  force  of  this  office,  including  able 
and  distinguished  lawyers  recently  coming  to  us  from  civil  life,  devoted  itself 
to  a  thorough  study  and  consideration,  extending  over  a  period  of  more  than 
three  weelkS,  and  reached  the  conclusion  that  the  statute  clearly  confers  upon 
this  office  revisory  power  necessary  to  do  justice  In  such  cases.  Accordingly, 
convinced  of  the  legality  of  that  course  and  apprehending  that  no  just  objec- 
tion could  be  taken  thereto,  I  set  aside  the  judgment  of  conviction  in  this  and 
other  pending  cases  and  recommended  that  orders  Lssue  restoring  these  innocent 
men  to  their  places  in  the  Army. 

Inasmuch,  however,  as  this  action  was  a  revei*sal  of  an  administrative  prac- 
tice in  this  office  which  had  never  before  been  thoroughly  considered  or  exam- 
ined, so  far  as  I  knew,  I  sent  to  the  Secretary'  of  War  for  his  personal  consid- 
eration a  copy  of  the  opinion,  scarcely  doubting  that  the  action  taken  by  me 
would  merit  his  ontire  approval  as  well  as  that  of  the  Judge  Advocate  General, 
so  necessary  and  expedient  was  the  authority,  so  clear  the  law,  and  so  humane 
and  righteous  its  application. 

The  Secretary  of  War  having  sought  his  advice,  the  Judge  Advocate  General 
has  disagreofl  with  me  and  finds  no  such  power.  Upon  his  advice,  therefore, 
the  judgment  of  conviction  in  this  case  is  to  stand,  though  it  is  proper  to  add 
quite  a  number  of  other  instances  in  which  I  likewise  set  aside  erroneous  judg- 
ments have  been,  due  to  administrative  methods,  approved  by  the  department 
and  action  taken  accordingly. 

Believing  that  our  people  who  are  giving  up  their  sons  to  the  national  cause 
could  not  be  content  with.  If  they  were  apprised  of,  a  system  of  military  ju.stice 
that  is  admittedly  without  power  to  correct  conceded  wrong  and  injustice  to 
the  most  sacred  rights  of  man  and  soldier ;  conceiving  that  the  question  is  funda- 
mental and  far-reaching  in  its  import ;  convinced  that  existing  law  places  us  in 
no  such  humiliating  position,  and  that  the  action  of  the  department  was  wrong 
heyond  all  question  and  can  he  shown  convincingly  and  almost  to  the  point  of 
demonstration  to  be  so ;  and  ndndful  that  undue  deference  to  past  peace-time 
ymvH  and  administrative  practices  will  defer  the  adoption  of  better  methods 
and  prove  highly  harmful  to  our  new  Army,  in  an  earnest  desire  to  ?)e  helpful 
to  the  extt.'nt  of  m>  ability  and  use  whatever  of  strength  I  have  to  aid  in  the 
««tablishment  of  an  adequate  and  eflicleut  administration  of  military  justice,  I 
ttle,  with  the  permission  of  the  Se<Tetary  of  War,  this  brief  of  my  views : 

First,  as  to  the  action  taken  in  the  Mutiny  case. 

I.  The  action  taken  by  the  Secretary  of  War  on  the  advice  of  the  Judge 
Advocate  (General  has  been  taken  under  very  evident  nusapprehension.  Such 
action  is  pre<llcated  upon  the  correctness  of  conviction ;  and  the  accei)tance  of 
such  an  art  of  grace  by  these  inn<»cent  men  necessary  implies  a  confession  of 
guilt  of  a  crime  which,  upon  well-establishe<l  principles  of  law  and  justice,  they 
mnvr  cominitte<1.    Justice  is  a  matter  of  law  and  not  of  executive  favor. 

The  Judge  Advocate  General,  advising  the  Secretary  of  War,  said : 

"  You  are  aware,  of  course,  of  the  iMiwer  you  have  by  statute  law  to  grant, 
ujwn  proper  application,  an  hfmorable  restoration  to  duty  to  each  of  the  men 
convicted  of  nnitiny,  and  I  shall  shortly  prepare  an  order  of  this  kind  and  place 
it  before  you." 

And  lmme<llately  thereupon  the  Secretary  wrote,  adopting  the  suggested 
action  as  follows: 

•*As  a  convenient  mo<le  of  doing  justice  exists  in  the  instant  cases,  I  shall  be 
ghid  to  act  In  reliance  upon  a  usual  power  and  leave  this  larger  question  for 
future  consideration,  informed  by  the  further  study  which  the  Judge  Advocate 
General  is  giving  it." 

This  action  can  not  be  "  a  convenient  njeans  of  doing  justice."  The  Secretary, 
for  the  moment,  has  failed  to  distinguish  between  executive  action,  in  the 
nature  of  a  pjirtial  pardon,  and  judicial  action,  which  goes  to  the  erroneous 
judgment  of  conviction  Itself  and  modifies  it,  reverses  it,  or  sets  it  aside.  The 
statute  under  which  the  proposed  action  is  to  be  taken  is  to  be  found  in  the 
•Statutes  relating  to  the  military  prison  and  the  prisoners  therein,  and  is  as 
follows : 

"Sec.  1352,  Revised  Statutes.  The  comnumdant  (that  is,  of  the  military 
pri.son)  shall  take  note  and  make  record  of  the  good  conduct  of  the  convicts. 
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and  shall  shorten  the  daily  time  of  hard  labor  for  those  who,  by  their  obedience, 
honesty,  industry,  or  general  good  conduct,  earn  such  favors ;  and  the  Secretary 
of  War  is  authorized  and  directed  to  remit.  In  part,  the  sentences  of  such 
convicts,  and  to  give  them  an  honorable  restoration  to  duty  in  case  the  same  is 
merited.'* 

And  the  modifying  act  of  March  4,  1915  (38  Stat.,  1074),  as  following: 

"Whenever  he  shall  deem  such  action  merited  the  Secretary  of  War  may 
remit  the  unexecuted  portions  of  the  sentences  of  offenders  sent  to  the  United 
States  disciplinary  barracks  for  confinement  and  detention  therein,  and  in 
addition  to  such  remission  may  grant  those  who  have  not  been  discharged  from 
the  Army  an  honorable  restoration  to  duty,  and  may  authorize  the  reenllst- 
ment  of  those  who  have  been  discharged  or  upon  their  written  application  to 
that  end,  order  their  restoration  to  the  Army  to  complete  their  respective 
terms  of  enlistment,  and  such  application  and  order  of  restoration  shall  be 
effective  to  revive  the  enlistment  con  tract  for  a  period  equal  to  the  one  not 
served  under  said  contract.     (Par.  7,  sec.  2.) 

And— 

"  The  authority  now  vested  in  the  Secretary  of  War  to  give  an  honorable 
restoration  to  duty,  in  case  the  same  Is  merited,  to  general  prisoners  confined 
in  the  United  States  disciplinary  barracks  and  its  branches  shall  be  extended 
so  that  sucli  restoration  may  be  given  to  general  prisoners  confine<l  elsewhere, 
and  the  Secretary  of  War,  shall  be,  and  he  is  hereby,  authorized  to  establish  a 
8>'stem  of  parole  for  prisoners  confined  in  said  barracks  and  Its  branches,  the 
terms  and  conditions  of  such  parole  to  be  such  as  the  Secretary  of  War  may 
pre.«<cribe." 

The  action  thus  authorized  was  never  Intended  to  apply  In  cases  of  an 
unlawful  conviction,  and  this  the  terms  of  the  statute  clearly  indicate.  It  ex- 
pressly applies  to  convicts  and  general  prisoners  dishonorably  discliarged  from 
the  service.  It  ^^as  enacted  by  (Congress  under  Its  power  to  make  rules  and 
regulations  for  the  government  of  the  Army,  and  to  prescribe  the  eligibility 
of  those  who  enter  or  are  in  the  Army  and  the  conditions  under  which  they 
serve.  Looking  at  It  from  the  Executive  viewpoint,  it  is  but  Executive  favor. 
As  I  pointed  out  in  my  former  opinion,  in  cases  of  such  restoration  the  con- 
viction stands.  The  restoration  itself  is  predicated  upon  a  lawful  conviction 
and  a  dishonorable  expulsion  from  the  Army  in  consequence  of  it.  It  can  be 
taken  only  upon  the  application  of  him  who  has  been  thus  expelled.  An 
Executive  action  partaking  of  the  nature  of  a  pardon  Is  not  the  proper  remedy 
in  a  case  where  a  man  coneededly  has  been  unlawfully  convicted  if  there  be 
other  means  of  doing  justice.  A  pardon  does  not  proceed  upon  the  theory 
of  justice  but  of  mercy.  The  man  who  seeks  a  pardon  does  so  upon  an  express 
or  implied  admission  of  guilt.  The  pardon  Itself  conclusively  implies  guilt, 
A  pardon  is  no  remedy  for  wrong  done  the  Innocent. 

Speaking  to  the  present  cases,  these  noncommlsloned  officers,  soldiers  of  ex- 
cellent record,  were,  when  judged  by  imlversally  recognlzetl  legal  principles, 
erroneously  unjustly  condemned ;  they  stand  convicted  of  an  offense  than  which 
none,  in  a  .soldier,  can  be  more  heinous.  Restoration  to  the  Araiy  does  not 
change  the  judgment  of  conviction.  Restored  to  the  Army  they  ought  to  be: 
not,  however,  ns  an  act  of  grace  and  mercy,  but  as  an  act  of  right  and  justice. 
Such  a  restoration  is  but  an  attempt  to  forgive  these  men  for  an  offense  which 
none  of  them  ever  committed ;  and,  notwithstanding  such  restoration,  the  record 
against  them  is  made,  and  there  it  stands.  They  have  been  exi)elled  from  the 
Army ;  unless  the  judgment  be  reversed,  they  have  been  out  of  the  Array  since 
the  (lay  the  sentence  was  executetl.  All  rights  and  honors  Incident  to  their  sen- 
ice  thoy  have  lost — their  records  as  soldiers  largely  ruined.  In  such  a  case  the 
right  thing  to  do  is  to  .set  aside  the  conviction;  to  revei*se  the  judgment  of  th*' 
court;  to  declare  that  these  men  had  never  been  lawfully  convicted;  and  that 
they  have  never  been  lawfully  out  of  the  service — a  service  which  they  hud 
jiever  dishonored.  The  power  to  do  ilie  right  thing  is,  to  my  mind,  unmistak- 
ably foimd  in  the  section  to  be  discussed.  I  hope  and  request  that  final  action 
differing  from  that  here  prayed  will  not  be  taken  until  after  this  brief  shall 
have  been  given  the  conshleratlon  which  the  subject  of  which  It  treats  well 
merlLs. 

The  Secretary  then  continued  to  exjiress  the  following  general  view  with 
respect  to  the  power  to  be  deduced  out  of  this  statute: 

*'()rdinarily.  however,  the  extraction  of  new  and  large  grants  of  power  by 
reinterpreting  familiar  statutes,  with  settle<l  and  practical  construction,  is  un- 
wise.   A  frank  appeal  to  the  legislature  for  added  power  is  wiser." 
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I  think  it  will  be  shown  by  this  brief  that  the  well-established  general 
principle  here  enunciated  has  no  proper  application  to  the  action  taken  by  me 
uuder  this  statute.  It  can  have  no  application  where  the  statute  never  has 
bten  interpreted  by  the  courts;  where  the  practical  construction  is  not  settled, 
but  palpably  inconsistent  and  confused;  where  there  is  such  overwhelming 
necessity  for  an  exercise  of  the  jurisdiction.  That  these  things  are  so  can  be 
shown  quite  convincingly. 

II.  It  is  as  regrettable  as  it  is  obvious  that  those  who  oppose  ray  views  do 
not  vi.sion  in  the  administration  of  military  justice  what  the  new  Army  of 
America  will  require,  nor  do  they  even  see  what  the  present  is  revealing;  they 
are  looking  backward,  and  taking  counsel  of  a  reactionary  past  whose  guidance 
will  prove  harmful,  if  not  fatal. 

(1 )  The  views  of  the  Assistant  Chief  of  Staff  and  the  Insi)ector  General  savor 
of  i)i*ofessional  alxsolutism. 

The  opposing  arguments  follow  administrative  practice  blindly  and,  for  the 
most  part,  are  but  mere  professional  absolutisms  developed  tinder  the  conditions 
obtaining  in  our  country  since  the  broadening  activities  of  the  Civil  War  period 
passcHl  away.  I  poignantly  regret  the  concurrence  of  the  Judge  Advocate  Gen- 
eral, who  habitually  and  (institutionally  entertains  fnr  more  progressive  views. 
The  reasoning  that  comes  from  the  office  of  the  Chief  of  Staff  and  Inspector 
General  i.s  but  the  apprehension  of  tliose  who  are  counseled  by  their  fenrs  and 
T\iu>  mistrust  all  that  disturbs  an  absolute  order  of  things.  Opposition  of  that 
kind  has  manifested  itself  against  every  suggestion  of  progress  throughout  the 
development  of  institutions.  Such  argument  proceeding  on  narrow  military 
principle  Is  adduced  to  the  support  of  power,  rather  than  to  the  human  indi- 
vidual rights  offended  by  an  abuse  of  it.  In  Its  essentials  it  is  this :  The  battery 
commander  was  a  commissioned  officer  with  the  power  of  discipline  over  his 
batterj' ;  he  exercises  his  power  under  an  amenability  to  his  suiKTlors  in  the 
hierarchy,  and  they  all,  tacitly  at  least,  approved  of  what  he  did;  military 
justice  was  appealed  to  to  vindicate  his  power  through  a  court  composed  of 
excellent  officers  of  experience  and  niuk,  and  the  court  did  vindicate  him;  all 
these  officials  were  wise,  experienced,  and  just,  and  therefore  their  judgment 
must  not  be  impeached.  The  whole  structure  of  government  recognizes  the 
fairhility  of  human  administration  and  endeavors  to  minimize  its  evil  effect 
by  placing  upon  it  the  check  to  be  found  in  the  thoughtful  and  well-considered 
review  of  those  who  have  been  trained  to  the  detection  of  these  fallacies.  It 
is  only  the  mind  of  the  extreme  professional ist  that  falls  to  see  that  a  man's 
judgment  may  be  impeached  without  reflating  uiwn  his  integrity.  In  this 
cas^e  the  gross  misconduct  of  this  eomninnding  officer  is  conceded,  and  yet  it  Is 
said  these  these  men,  subjects  of  his  misconduct,  must  have  their  cases  deter- 
n)ine<l  without  reference  to  his  oppressive  and  tyrannous  action.  The  legal 
mind,  trained  to  a  consideration  of  the  elements  of  every  offense,  and  appre- 
ciating tliat  mutiny  must  consist  of  an  opposition  to  lawful  authority  with  an 
intent  to  subvert  it.  could  not  have  failed  to  perceive  that  this  was  not  a  case 
of  opposition  at  all  In  the  sense  that  makes  mutiny,  nor  was  there  any  evidence 
of  the  necessary  intention  to  overcome  and  depose  constituted  authority.  My 
own  sense  of  right  and  justice  and  diselpllne  would  have  impelUnl  me  to  court- 
martial  not  the  men  but  the  officer  himself,  and  I  still  think  that  that  should  be 
done.  The  human  error  that  marked  this  case,  judged  according  to  established 
principles  known  to  every  lawyer,  has  marked,  and  is  dally  marking,  others. 

Army  officers,  acting  on  a  mistaken  sense  of  loyalty  and  zeal,  are  accustomed 
to  say,  somewhat  invidiously,  thnt  "courts-martial  are  the  fairest  courts  In  the 
world."  The  public  has  never  shared  that  view.  In  any  event,  It  is  difficult  to 
maintain  that  the  judgment  of  this,  the  crudest  of  all  courts,  exercising  such  an 
extent  of  jurisdiction,  is  entitled  to  greater  deference  than  those  of  the  civil 
ribunaLs,  the  review  of  which,  to  insure  correction,  is  fundamental  in  our  law. 
So  much  as  there  Is  of  summaries  In  courts-martial  proce<lure  Is  solely  at- 
tributable to  military  necessities.  But  this  Government  should  never  take  the 
life  of  any  soldier  or  apply  to  him  extreme  penalties  without  the  certainty  of 
the  correctness  of  judgment.  If  the  judgment  be  sound  and  the  pimlshment 
certain,  nothing  more  should  be  demanded.  This  case  in  Itself  is  of  comparative 
little  importance,  but  the  questions  raised  and  to  be  determined  by  It  are  funda- 
mental in  the  administration  of  military  justice. 

(2)  The  opposing  legal  views  are  anachronistic.  They  are  given  a  backward 
slant  through  undue  deference  to  the  theory  of  an  Illustrious  text  writer  as  to 
the  nature  of  courts-martial,  a  theory  which  civil  jurisprudence  has  never 
adopted,  but  distinctly  denied. 
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The  Jtidpp  Advocate  Geiienil  rte<luees  ont  of  the  power  of  revision  which  be- 
longs to  Ills  office  no  Biilistantlnl  meaning  whatever.  Obviously  he  is  lead  to 
this  restrictive,  indeetl  extinguishing,  Interpretation  l)ecause  of  his  fear  of  ob- 
truding Judicial  functions  within  a  field  of  authority  that,  in  his  judguK»nt, 
projwrly  belongs  to  the  power  of  command.  He  would  prefer  to  believe  that 
Such  revisory  power  does  not  exist;  otherwise  this  office  must  sit  in  revision 
upon  the  judgments  of  convening  and  reviewing  authorities  bas<'d  uiion  their 
power  to  conim-and  on  one  hand  and,  In  turn,  be  controlled  by  the  iwwer  of 
command  of  the  Secretary  of  War  and  Chief  of  Staff  upon  the  other.  In  my 
judgment,  it  is  tm)  clear  for  argument  that,  courts-martial  having  once  been 
brought  into  l)eing,  their  proceedings  and  judgments  whtm  properly  complettnl, 
and  ail  that  is  Incident  thereto,  are  not  bases  upon,  but  indeed  are  Indejiendent 
of,  the  iK)wer  of  command  as  such.  Winthrop  thought  otherwise,  and  he  has 
l)een  followed  blindly  ever  since  by  the  War  Departinent,  though  more  reci*nt 
d(x*isIons  of  the  Suprenie  ('ourt  of  the  United  States  have  exposed  the  fallacy 
of  his  views. 

(a)  Winthrop's  theory  was  wrong  In  reason. 

Winthrop,  in  a  double-leaded  heading  In  his  worlv  on  Military  Law,  says 
that  a  court-martial  is  **  not  a  part  of  the  judiciary,  but  an  agency  of  the 
executive  department."  This  is  the  beginning  and  the  cause  of  the  dlffiiulty. 
The  only  authority  he  quotes  in  connection  with  the  assertion  is  a  statement 
from  Cl(Hle  to  the  effect  that  in  the  British  Army  the  power  of  courts-martial 
comes  from  the  Crown,  where,  of  course,  differing  from  here,  the  King  in  theory 
Is  the  fountain  of  justice.     His  text  ccmtinues: 

"  Not  belonging  to  the  judicial  branch  of  the  Government,  It  follows  that 
courts-nvartial  nnwt  pertain  to  the  executive  department;  and  they  are  in  fact 
simply  instrumentalities  of  the  Executive  power  provided  by  Congress  for  the 
President,  as  Commander  in  Chief,  to  aid  him  in  properly  commanding  the 
Army  ancl  Navy  and  enforcing  discipline  therein,  and  utilized  under  his  onlt^rs 
or  those  of  his  authorized  military  repn*sentatives." 

The  non  gpequitur  here  Is  absolute  and  obvious.  "Nt)t  belonging  to  the 
judicial  branch  (»f  the  Government,'*  he  says,  then  courts-martial  must  neces- 
sarily belong  to  the  executive  department,  are  merely  instrumentalities  of 
Executive  power  and  utilized  under  his  orders.  Since  the  days  of  Winthrop 
this  has  been  the  height  of  orthotioxy ;  and  we  have  all  been  steeiie<l  in  the 
teachings  that  follow  upon  that  illogical  and  fallachms  syllogism. 

It  Is  rather  surprising  that  an  unsupported  text-book  statement,  sustained 
by  so  little  logic,  should  have  gone  so  long  unexamined  by  those  In  niilitar>' 
authority,  even  if  judicial  de<'IsIons  had  not  exposed  the  fallacy.  To  be  sure, 
courts-martial  are  not  part  of  the  judicial  system  referred  fo  as  such  in  the 
Constitution,  but  this  does  not  place  then>  under  the  Executive  power.  They 
are  courts  all  the  same,  with  their  bases  deep  down  in  the  Constitution.  The 
courts  of  the  several  Territories  have  never  been  courts  of  the  Unitetl  States 
In  the  constitutional  sense,  nor  have  they  ever  had  any  other  constitutional 
basis  than  the  power  of  Congress  to  make  rules  for  the  Government  and  dis- 
position of  the  Territory  of  the  United  States. 

But  who  would  contend  that  they  are  under  the  Executive  power?  The 
courts,  both  Federal  and  local,  of  Porto  Ulco  and  Hawaii  and  the  courts  of 
Alaska  and  the  Philippines,  indeed  the  courts  of  the  District  of  Columbia,  the 
United  States  Courts  of  Customs  Appeals,  and  the  Court  of  Claims,  are  not 
constitutional  courts  of  the  United  States  in  the  strict  sense,  Inasmuch  as  In 
them  is  deposited  no  jmrt  of  the  judicial  power  as  defined  In  the  Constitution; 
they  constitute  the  courts,  however,  provided  for  by  Congress  under  oVher 
grants  of  power.  But  no  lawyer  would  contend  for  that  reason  that  such 
courts  are  subject  to  Executive  iwwer. 

(ft)  Winthrop's  theory  was  wrong  on  principle  and  precedent. 

Courts-nftH'tiai  as  a  means  of  military  adjudicature  long  antedated  the 
Constitution.  They  are  rwognized  In  the  fifth  amendment  In  the  exception 
there  made  as  to  cases  arising  In  the  land  and  naval  forces,  and  elsewhere  in 
the  C<mstitutIon.  As  they  exist  to-day  In- our  land  and  as  they  have  ever 
existed  here  they  have  been  creatures  of  legislative  enactment  under  the 
power  of  Congress  to  make  rules  and  regulations  for  the  government  of  the 
Army  and  Navy.  The  king  as  a  fountain  of  justice,  mllllary  and  otherwise, 
finds  no  counterpart  here  In  our  Chief  Executive  except  to  the  extent  that 
supreme  powers  are  conferred  upon  him  by  the  Constitution.  Here  the  foun- 
tain of  justice,  indeed  all  prerogative  of  sovereignty,  is  In  the  people,  except 
where  conferred  by   them  on  their  representatives.     Except  for  the  pardon 


KSTABUSHMKNT  OF  MILITARY  JUSTICE.  871 

power,  Congrrefl»  here  is  rather  the  fountain  of  military  justice.  Courts-martial 
are  authorized  by  CouKress.  The  powers  tliat  bring  them  into  being  are  design 
Dated  and  authorized  thereto  by  Congress.  The  offenses  which  they  nftiy  try 
and  the  law  which  they  apply  are  prescribed  and  enacted  by  Congress.  Their 
procedure  is  regulated  under  the  law  of  Congress.  Their  sentences  and  judg- 
ments  must  be  in  accordance  with  the  law  of  Congress.  All  this  has  been  said 
too  frequently  by  the  Supreme  Court  of  the  United  States  to  be  doubted.  They 
are  then  tribunals  created  by  Congress,  administering  the  law  of  Congress  and 
responsible  to  that  law  alone.  It  is  established  by  an  unbrol^en  line  of  deci- 
sions of  the  Supreme  (V>urt  that  a  court-martial  is  the  creature  of  Congress, 
and  as  a  tribunal  it  must  he  convened  and  constituted  in  entire  conformity 
with  the  provisions  of  the  statutes  or  else  it  is  without  jurisdiction.  (Dynes 
V.  Hoover,  20  How.  82 ;  Keys  v.  United  States,  109  U.  S.  340 ;  McClaughry  v. 
Deniing.   186  V.   S.  02.) 

(3)  The  teachings  which  followed  upon  the  premise  that  courts-martial  are 
executive  agencies  have  all  been  disproved  by  the  Supreme  Court  of  the  United 
States,  though  this  deiiartment  still  clings  to  them. 

Those   teachings   were: 

(a)  That  courts-nftirtlal  were  not  courts  at  all  in  any  proper  sense  of  the 
term ; 

(&)  That  therefore  they  tried  an  act  in  its  nUlitary  aspects  alone  and  not 
the  full  resultant  crime  re<*ognize<l  ns  such  by  general  public  law ; 

(c)  That  therefore  judgments  of  courts-martial  could  not  be  pleaded  by  a 
soldier  in  bar  of  trial  by  a  Fe<lernl  court ;  and 

(d)  Being  executive  agencies  they  are  subject  to  the  power  of  command. 

Those  teachings  are  all  wrong,  and  the  sooner  we  abandon  them  the  better. 

(a)  Courts-martial  are  courts  created  by  Congress,  sanctioned  by  the  Con- 
stitution, and  their  judgments  are  entitled  to  respect  as  such.  (Runkle  v. 
United  States,  122  U.  S.  542,  555;  McCloughry  v.  Demlng,  186  U.  S.  49.  68; 
Ex  parte  Reed,  100  V.  S.  13,  21 ;  Swaim  t?.  United  States,  165  U.  S.  558 ;  Keyea 
r.  Unltetl  States,  109  U.  S.  336,  340;  Grafton  v.  United  States,  206  U.  S.  333, 
348;  Smith  v.  Whitney,  116  U.  S.  167,  178.) 

(6)  Courts-martial  do  not  try  slnfply  for  the  crime  In  its  military  aspects, 
but  for  the  full  and  complete  offense  as  recognized  by  the  law  of  the  land. 
(Ex  parte  Mason,  105  U.  S.  696;  Carter  v.  Roberts,  177  U.  S.  496;  Carter  v. 
McCloughry,  163  U.  S.  365;  Grafton  v.  United  States,  333.  348.) 

(c)  The  judgment  of  a  court-martial  being  a  complete  adjudication  by  a 
competent  tribunal  of  the  offense  as  known  to  the  law  of  the  land  is  a  bar  against 
a  second  trial  in  any  court  of  the  United  States.  (Granfton  v.  United  States, 
*Jfl6  U.  S..  333,  348.) 

These  cases  prove  conclusively  that  a  court-martial  is  a  judicial  tribunal  of 
vast  powers,  whose  jurisdiction  extends  to  all  who  may  belong  to  or  are  retained 
In  our  forces,  affecting  the  life  and  liberty  at  the  present  time  of  millions ;  and 
that  this  jurisdiction  extends  to  all  conduct  of  such  persons,  without  distinction 
between  civil  and  military  aspects.  This  office  and  the  Army  prior  to  the 
Grafton  case  had  regarded  it  as  settled  law  and  justice  and  sternly  opposed  the 
contrary  view  that  a  soldier,  though  tried  and  punished  by  courts-martial,  could 
again  be  tried  and  punished  by  Federal  civil  courts  without  infringing  his  con- 
stitutional rights  and  its  rights  to  justice. 

(d)  The  functions  of  courts-martial  are  inherently  and  exclusively  judicial  and 
therefore  are  not  subject  to  the  power  of  command  as  such,  but  only  to  judicial 
supervision  established  by  Congress. 

It  has  been  said  that  the  President  has  the  power  to  establish  a  system  of 
rourts-martlal,  and  that  in  deference  to  that  power,  therefore,  courts-martial 
are  subject  to  his  control.  This  I  deny.  I  do  not  say  that  If  the  Constitution 
had  not  spoken  the  power  and  necessity  of  the  Commander  In  Chief  to  maintain 
discipline  in  the  Army  would  have  been  sufficient  to  authorize  some  system  of 
military  adjudicature,  and  it  may  be  that  if  Congress  had  not  spoken  under  its 
power  to  make  rules  of  government  for  the  Army  the  President  could  have  filled 
the  void.  But  when  Congress  does  speak  out  of  Its  power  the  President  may  not 
«peak  within  the  same  field.  He  may  not  array  himself  in  opposition  to  the 
legislative  rules  governing  the  administration  of  military  justice.  Congress  has 
designated  what  commanders  subordinate  to  the  President  may  convene  courts- 
Diartial,  and  the  President  can  not  say  otherwise.  Congress  has  said  what  law 
they  shall  apply,  and  the  President  may  not  prescribe  another.  Congress  has 
regulated  the  punishment,  and  the  President  can  not  prescribe  different  penal- 
ties.   The  most  that  can  be  said  is,  inasmuch  as  Congress  has  not  endeavored  to 
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deprive,  even  if  It  could  deprive,  the  Commander  In  Chief  of  his  power  as  a  con- 
vening authority,  the  President  may  himself  still  convene  a  court-martial,  and 
his  name  may,  therefore,  be  added  to  that  list  of  convening  authorities  designated 
by  Congress.  But  that  power  is  limited  to  him ;  he  may  convene  conrts-martlfll, 
but  when  convened  they  will  be  subject  to  all  the  law  of  Congress ;  he  can  not, 
by  reason  of  that  power,  control  courts-martial  convened  by  others. 

As  was  said  In  a  report  by  the  Judiciary  Committee  of  the  Senate,  quoted 
with  approval  by  the  Supreme  Court  in  Swain  v.  United  States  (165  U.  S.. 
558),  with  respect  to  the  acts  of  Congress  authorizing  the  constitution  of  general 
courts-martial  by  officers  subordinate  to  the  President,  such  acts  are  not  restric- 
tive of  the  power  of  the  Commander  In  Chief,  but — 

"  ♦  *  *  Merely  provide  for  the  constitution  of  general  courts-martial  by 
officers  subordinate  to  the  Commander  in  Chief,  and  who  wnthout  such  legisla- 
tion would  not  possess  that  power,  and  that  they  do  not  in  any  manner  control 
or  restrain  the  Commander  In  Chief  from  exercising  the  power  which  the  com- 
mittee think  in  the  absence  of  legislation  expressly  prohibitive  resided  in  him 
from  the  very  nature  of  his  office,  and  which,  as  has  been  stated,  has  always 
been  exercised." 

His  power  of  control  over  the  judgments  of  courts-martial  not  convened  by 
him  comes  itself  from  Congress,  and  on  principle  he  can  add  nothing  to  It. 

It  is  fallacious  reasoning  to  say  that  Congress,  under  its  power  to  make  rules 
and  regulations  for  the  government  of  the  Army,  may  not  confer  any  authority 
upon  a  subordinate  official  without  conferring  -It  upon  the  President  as  Com- 
mander In  Chief,  especially  when  the  power  conferred  Is  Inherently  judicial 
Such  an  argument  was  advanced  by  the  Court  of  Claims,  but  it  is  to  be  observed 
that  the  Supreme  Court  did  not  adopt  that  view.  On  the  other  hand,  it  quoted 
with  approval  the  report  of  the  Senate  Judiciary  Committee,  which  w^as  to  the 
effect  (1)  that  the  subordinate  authorities  would  not  have  had  such  judicial 
power  without  the  authority  of  Congress,  and  (2)  that  the  President  did  not 
have  the  power  to  convene  a  court  in  the  absence  of  legislation  to  the  contrary. 

(e)  Court-martial  procedure  being  judicial  from  the  beginning  to  the  end 
(Runkle's  Case.  122  U.  S.  588.  and  all  subsequent  ca.*«es  cited)  the  power  of 
revision,  If  It  exists,  Is  also  judicial  and  therefore  not  subject  to  the  power  of 
command. 

It  Is  a  maxim  of  the  law  that  judicial  power  can  not  be  restrained;  which 
means  to  say,  it  can  be  controlled  by  no  i>ower  except  by  superior  judicial 
authority  drawing  Its  power  from  the  same  source.  This  source  of  the  judicial 
power  of  courts-martial  Is  Congress;  and  only  by  Congre.ss  alone,  or  by  some 
authority  appointed  by  Congress,  can  a  court-martial  be  controlled.  A  super- 
vlsor>'  judicial  authority  Congress  conferred  upon  the  Judge  Advocate  General 
by  the  section  discussed.  The  fact  that  the  Judge  Advocate  General  is  in  a 
military  hierarchy  and  in  an  executive  department  does  not  subject  his  judicial 
or  quasi  judicial  functions  to  the  power  of  command.  It  is  established  by  the 
decisions  of  the  Supreme  Court  of  the  United  States  that  an  officer  of  an  ex- 
ecutive department  charged  by  Congress  with  judicial  or  quasi  jpdldal  duty 
is  not  subject  in  the  performance  of  such  duty  to  any  executive  authority. 
Thus,  the  decisions  of  the  Commissioner  of  Patents  stand  as  the  final  judg- 
ment of  the  executive  departments  beyond  the  control  of  the  Secretary  of  the 
Interior.     (Butterworth  r.  Unite<l  States,  112  U.  S.  50.) 

The  supervision  which  a  superior  in  an  executive  department  may  have 
over  an  officer  in  the  same  department  who  performs  judicial  or  quasi  judicial 
functions  is  on  principle  limited  to  administrative  and  executive  fimctlons,  and 
does  not  relate  to  the  quasi  judicial.  It  may  be  that  the  legal  relation  be- 
tween the  head  of  the  department  and  the  officer  performing  judicial  func- 
lons  Is  such  as  to  make  the  decisions  of  the  latter  subject  to  the  former's 
Judicial  review,  but  certainly  not  to  the  review  of  another  and  nonjudicial 
bureau  of  the  same  department. 

(/)  Such  judicial  revision  Is  not  subject,  therefore,  to  the  usual  General 
Staff  supervision. 

The  practice  which  obtains  in  the  General  Staff  of  passing  upon  the  opinions 
of  this  office  in  such  matters  of  pure  law.  Is  obviously,  as  hurtful  to  proper 
administration  as  It  is  inconsistent  with  legal  principles.  Prom  the  common 
nense  point  of  view  alone,  how  futile  it  Is  to  direct  the  attention  of  the  General 
Staff,  military  experts  presumably  knowing  nothing  of  technical  law,  to  the 
<>>«trol  and  supervision  of  the  judicial  functioning  of  the  Judge  Advocate 
t^neral  who  presumably  is  thoroughly  skilled  in  matters  of  law  and  trained 
to  judicial  functions,    I  can  conceive  a  large  field  in  the  realm  of  military 
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conduct  and  policy — ^not  of  detailed  administration — in  which,  as  I  see  It,  the 
General  Staff  was  created  to  function  and  in  which  good  results  will  be 
achieved  only  when  they  are  thus  confined  and  devoted  to  larger  tasks.  I 
address  myself  to  a  situation  and  not  to  sporadic  instances  of  such  adminis- 
trations. Considerable  time  of  that  great  body  and  also  of  this  oftice  is  con- 
sumed in  conferences  and  discuasions  required  by  reason  of  such  assumed 
power  of  supervision  of  the  decisions  of  the  office  in  matters  of  technical  law 
and  judicial  duty.  I  can  recall  distinctly  my  inability  to  get  a  General  Staff 
officer  to  grasp  the  usual  technical  significance  and  the  propriety  of  applying 
the  legal  principles  usually  expressed  in  damnum  absque  injuria;  res  inter 
alius  acta:  generalia  specialibus  non  derogant,  and  like  technical  concepts. 
I  can  recall  a  recent  Instance  of  a  plain  case  of  a  lack  of  jurisdiction  in  which 
the  Chief  of  Staff  personally  functioned  for  a  considerable  part  of  thrtM?  days 
in  an  endeavor  to  make  up  his  mind  whether  the  error  was  jurisdictional, 
rendering  the  judgment  null  and  void,  or  was  an  error  of  law,  simply  requir- 
ing a  reversal  in  my  judgment.  No  war  of  any  consequence  can  properly  be 
conducted  >\ith  such  General  Staff  administration. 

III.  The  whole  argument  on  the  other  side  is  found  in  the  contention  that 
the  word  "  revise  "  has  no  substantial  meaning,  but  has  reference  only  to  cleri- 
cal corrections. 

One  single  fact  expases  the  utter  fallacy  of  that  contention,  and  had  it  been 
considered  must  have  prevented  an  expression  of  that  view. 

The  fact  is  this :  The  word  "  revi.se  '*  is  an  organic  word,  which  solely  creates 
and  defines  the  duties  of  an  entire  bureau.  Congress  went  to  the  great  length 
of  creating  an  independent  bureau  in  the  War  Department  for  the  sole  and  de- 
claretl  purpose  of  having  it  "  revise  "  the  proceedings  of  all  military  courts,  ond 
made  that  duty  of  revision  the  sole  duty  of  that  bureau. 

It  Is  true  that  the  word  "  revise,"  as  descriptive  of  the  duty  of  the  Judge 
Advocate  General,  is  found  associated  in  the  Revised  Statutes  with  other  words 
that  are  not  of  an  organic  nature.  But  in  construing  the  Revised  Statutes, 
if  there  be  doubt  enough  to  justify  constniction,  as  there  is  not  In  this  case, 
the  antecedent  legislation  may  and  should  be  examined;  and  when  examined 
it  can  be  seen  that  there  can  be  no  application  of  the  doctrine  of  noscitur 
a  soclis  here;  indeed,  because  of  the  established  meaning  of  the  word  "  revise," 
there  could  have  been  no  application  of  the  doctrine  under  any  circimistances. 

The  act  of  July  17,  1862  (12  Stat..  598),  was  an  act  establishing  anew  the 
office  of  the  Judge  Advocate  General,  and  no  functions  were  establlshetl  for 
that  office  other  than  that  enjoining  that — 

"  To  his  office  shall  be  returned  for  revision  all  record  and  procee<lings  of  all 
courts-martial  and  military  commissions,  and  where  a  record  shall  be  kept  of 
all  proceedings  had  thereupon." 

The  declared  purpose  of  having  the  records  returned  to  this  office  was  that 
the  Judge  Advocate  General  should  revise  them  and  make  a  record  of  his  pro- 
ceedings in  revision. 

Again,  the  act  of  1864  (13  Stat.,  145)  create<l  a  separate  bureau  of  the  War 
Department  for  this  special  purpose  in  the  following  language: 

**  Set.  .5.  There  shall  be  attached  to  and  made  a  part  of  the  War  Department 
during  the  continuance  of  the  present  rebellion  a  bureau,  to  be  known  ns  the 
Bureau  of  Military  Justice,  to  which  shall  be  returned  for  revision  the  records 
and  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  commis- 
sions of  the  armies  of  the  United  States,  and  in  which  a  record  shall  be  kept 
of  all  proceedings  had  thereupon." 

And  in  the  following  section,  descriptive  of  the  duties  of  the  Judge  Advocate 
General,  the  statute  uses  the  words,  "  He  shall  receive,  revise,  and  have  re- 
corded all  proceedings  of  courts-martial,"  etc.  These  words  describe  his 
duties,  but  the  extent  of  revision  is,  of  course,  to  be  found  in  the  fact  that  it 
was  the  sole  and  single  purpose  of  the  creation  of  the  bureau.  The  duties 
established  for  that  bureau  in  Its  origin  are  still  included  within  those  of  the 
office  of  the  Judge  Advocate  General.  Is  It  not  opposed  to  common  sense 
and  reason  to  say  that  the  Congress  of  the  United  States  went  to  the  great 
length  of  creating  a  separate  bureau  of  this  War  Department  for  no  purpose 
at  all,  or.  at  most,  in  order  that  some  inconsequential  clerical  change  might  be 
made  upon   the  record? 

It  is  to  be  observed  that  the  unreported  decision  in  the  Ma.sons  case,  a  case 
which  I  have  been  familiar  with  since  1902,  and  which  for  the  moment  and 

perhaps  because  of  its  utter  lack  of  authority  I  had  forgot,  holds  that  upon 

the  doctrine  of  noscitur  a  soclis  the  word  **  revise  "  imports  but  clerical  duties. 
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All  that  that  judpe  said  was  said  without  evidence  of  any  study  of  the  statute 
and  without  reference  to  antececlent  legislation ;  and  furthermore,  it  was  the 
most  patent  dictum. 

But  there  Is  another  reason  why  the  word  "  review  "  can  not  be  applied  to 
any  substantial  clerical  change  in  the  record.  The  record  Is  made  by  the 
court ;  it  can  not  be  changed  excei)t  by  the  court.  The  record  can  not  be  made 
elsewhere.    There  is,  then,  no  field  for  any  clerical  revision. 

To  be  guided  by  this  line  of  argument  would  be  to  hold  that  Congress  created 
an  entire  bureau  whose  sole  duty  should  be  to  dot  the  "  l*s  "  that  had  not  been 
dottcMl  and  cross  the  "  t's "  that  had  not  been  crossed  and  correct  errors  of 
spelling  and  perhaps  of  grammar,  and  to  substitute  one's  personal  view  of 
correct  punctuation  for  that  which  the  court  reporter  had  adopted.  In  other 
words,  Congress  went  to  the  ridiculous  length  of  establishing  a  bureau  of  the 
War  Department  where  sole  objection  was  to  correct  the  clerical  inaccuracies 
of  a  court  reporter. 

But  Wlnthrop  accepted  this  dictum  without  examination,  and  we  are  engajretl 
to-day  in  nodding  acquiescence  to  a  proposition  which,  had  it  come  less  well 
sponsored,  would  have  been  greeted  with  impatience. 

IV.  "  Revise,*'  in  its  every  sense — ordinary,  legal,  and  technical  military 
sense — means  to  correct,  to  alter,  and  amend. 

The  Judge  Advocate  General's  brief,  though  concurring  in  the  argument  thnt 
the  word  *'  revise  "  represents  purely  clerical  duties,  does  In  a  rather  incidental 
and  delicate  way  suggest  that  the  word  "revise"  as  here  used  may  mean  a 
review  for  the  purpose  of  correction.  If  that  were  the  acceptable  view  of  the 
statute,  then  Congress  must  have  contemplated  that  the  power  of  correction 
existed  somewhere.  But  he  does  not  follow  that  definition  up  or  rely  upon  it 
to  locate  the  power  of  revision.  The  Judge  Advocate  General,  so  far  as  I  can 
find,  has  no  real  authority  for  any  such  definition.  His  own  illustrations  fail 
completely.  If  a  proof  reader  revises  a  copy,  he  himself  changes  it  so  as  to 
make  it  conform  to  some  standard.  The  committee  who  report  a  proposed 
revision  of  the  law  to  Congress  do  not  revise  the  law ;  Congress  does  it.  Those 
were  the  practical  examples  the  Judge  Advocate  General  chose  to  rely  upon, 

(a)  The  ordinary  meaning  of  the  word  "revise"  is  not  to  review  for  the 
puri)ose  of  corrections,  but  to  perform  the  act  of  correction.  Look  up  the 
word  in  the  ordinary  dictionary;  look  around  your  library  at  the  "revised 
editions  " ;  look  at  the  "  Revised  Statutes  "  or  "  Revised  Codes,"  and  no  doubt 
whatever  can  be  entertained  of  its  meaning.  It  is  an  active,  decisive  power 
that  results  in  a  change  in  modifications  of  the  proceedings  revised.  Ordinarily. 
"  revise "  is  a  broader  word  than  "  review,"  especially  so  in  the  literary 
sense;  and  the  two  may  be  distinguished  in  that  the  former  is  active  and 
decisive,  the  latter  passive,  inforniatory,  and  advisory.  In  a  legal  sense, 
"  revise."  while  less  commonly  used  in  Anglo-American  law  than  "  review  '*  as 
establishing  supervising  or  appellate  power,  seems  to  be  synonymous  with  it. 

(6)  In  its  legal  sense  the  meaning  of  the  word,  as  evidenced  by  a  multitade 
of  examples  of  Its. use,  Is  unmlstnkablo;  nnd  If  the  single  example  heretofore 
given  of  its  significance  when  used  In  statutes  were  "  persuasive  "  at  all,  thi>se 
to  be  given  now  should  prove  absolutely  convlnr»lng. 

The  Judge  Advocate  General  says  thnt  such  examination  as  he  has  t>een  able 
to  make  of  legislative  precedents  "  fails  to  disclose  a  sinirle  Instance  In  whl«*h 
the  power  to  modify  or  reverse  the  judsrments  of  Inferior  courts  is  deduced 
from  the  word  'revise'  without  the  Addition  of  apt  words  specifically  con- 
ferring the  power  to  reverse  or  modify."  And  then,  after  referring  to  the  use 
of  the  word  in  the  bankruptcy  statute  cited  by  me.  he  said : 

"This  lesrlslatlve  precedent  as  judicially  applied  would,  if  It  were  properly 
and  accurately  set  forth  In  the  brief,  be  most  persuasive." 

My  reference  and  reliance  upon  the  word  "  revise "  as  used  in  the  bank- 
ruptcy statute  wns  quite  justified  as  showing  that  the  word  "  revise"  as  there 
used  means  exactly  what  Is  here  contended  for — changing  the  proceedings  of 
the  civil  inferior  courts  of  bankruptcy  so  that  they  shall  conform  to  Inw. 
And  the  appellate  power  thereinbefore  conferred  in  the  statute  was  not  what 
challenged  the  attention  of  the  court  as  a  measure  of  their  power  over  inferior 
proceedlnirs,  but  It  wns  the  word  "  revise." 

But  T  submit  the  following,  which  ought  to  be  conclusive: 

(a)  The  word  "  revl.«;e  "  Is  the  sole  word  use<l  In  the  constitution  of  Oregon 
to  confer  full  appellate  jurisdiction  upon  the  supreme  court  of  that  State,  an'l 
that  court  has  given  the  word  a  fulsome  meaning,  even  in  the  fact  of  legisla 
tion  evidently  designed  to  limit  it. 


ESTABLISHMENT  OF   MILITARY   JUSTICE.  875 

( b  >  The  word  "  review  **  is  used  by  the  constitution  of  North  Carolina  as  the 
sole  word  for  conferring  full  appellate  power  upon  the  supreme  court  of  that 
State. 

(c)  The  word  "review"  is  used  by  the  constitution  of  New  York  to  confer 
full  appellate  power  upon  the  Court  of  Appeals  of  that  State, 

(d)  Randolph's  plan  for  the  Supreme  Court  of  the  United  States  was  con- 
tained in  the  fnllowinp  resolution : 

'*  Resolved,  That  the  Executive  and  a  convenient  number  of  the  national 
judiciary  ought  to  compose  a  council  of  revision,  with  authority  to  examine 
every  act  of  the  National  Leglslnture  before  it  shall  operate."  (Madison's 
Journal  of  Federal  Convention,  p.  62,) 

i€)  Section  24  of  the  constitution  of  Illinois,  1818,  provided  "that  the 
general  assembly  may  authorize  Judgments  of  inferior  courts  to  be  removed 
for  revision,  directly  to  the  supreme  court."  This  language  is  peculiarly  slmi- 
Uir  to  the  language  here  dlscusBed  and  none  other  was  needed  to  confer  appel- 
late power  upon  the  supreme  court  of  that  State. 

if)  *•  Revise "  has  a  meaning  here  contende^l  for  In  constitution  of  Cali- 
fornia (Art.  X,  1S49,  1879),  constitution  of  Alabama  (sec.  3,  1819,  and  Art 
IX,  1865),  constitution  of  Florida  (Art.  XIV,  1838  and  1865). 

ig)  The  Court  of  Customs  Appeals  has  final  appellate  Jurisdiction  over 
(le<'i.sions  of  the  Board  of  General  Appraisers,  all  of  which  is  deducible  out  of 
the  word  "review."  (Judicial  Code,  sec.  195.)  The  word  as  there  used  in- 
cludes the  usual  appellate  powers,  including  the  reversal  of  the  Board  of 
General  Appraisers  when  the  court  Is  satisfied  that  the  findings  is  wholly 
without  evidence  or  clearly  contrary  to  the  weight  of  evidence.  (See  United 
States  V.  Rlebe,  1  Customs  App.  19 ;  Holbrook  v.  United  States,  1  Customs  App. 
263:  Carson  v.  United  States,  2  Customs  App.  1(X);  In  re  Gerdau,  54  Fed.  143.) 
ih)  The  decisions  of  the  O)mptroller  of  the  Treasury  over  settlement  of 
acc<>iiT>ts  by  the  decisions  of  auditors  is  described  by  the  statute  (act  of  July 
31,  1894,  28  Stat,  267),  as  "a  revision"  and  his  decisions  are  referred  to  as 
"decisions  upon  such  revision." 

(i)  Section  271,  Revised  Statutes,  defining  the  power  of  the  First  Comp- 
troller, provides  as  follows: 

"The  First  Comptroller,  in  every  case  where,  in  his  opinion,  further  delays 
would  be  injurious  to  the  United  States,  shall  direct  the  First  and  Fifth  Audi- 
tors of  the  Treasury  forthwith  to  audit  and  settle  any  particular  account  which 
such  ofticers  may  be  authorized  to  audit  and  to  report  such  settlement  for 
revision  and  final  decision  by  the  First  Comptroller." 

(;)  Section  482,  Revised  Statutes,  defined  the  powers  and  duties  of  ex- 
aminers in  chief  in  the  Patent  Office  and  provided  as  follows : 

"  The  examiners  In  chief  shall  be  persons  of  competent  legal  knowledge  and 
scientific  ability,  whose  duty  it  shall  be,  on  the  written  petition  of  the  appellant 
to  revise  and  determine  upon  the  validity  of  the  adverse  de<*islons  of  examiners 
up<in  applications  for  patents,  and  for  reissue  of  patents,,  and  in  Interference 
<5ises;  and,  when  required  by  the  commissioner,  they  shall  hear  and  report 
up*>n  claims  for  extensions,  and  perform  such  other  like  duties  as  he  may  assign 
them." 

ik)  Section  4914,  Revised  States,  defining  the  Jurisdiction  of  the  Supreme 
Court  of  the  District  of  Columbia,  provides : 

"The  court,  on  petition,  shall  hear  and  determine  such  appeal,  and  revise 
the  decision  appealed  from  in  a  summary  way  on  the  evidence  produced  before 
the  commissioner,  at  such  early  and  convenient  time  as  the  court  may  appoint ; 
and  the  revision  shall  be  confined  to  the  points  set  forth  in  the  reasons  of 
appeal.    ♦    ♦    ♦" 

(i)  "Review"  is  the  sole  appellate  word  used  in  section  330  of  the  Code 
of  Arizona  establishing  Jurisdiction  upon  the  supreme  court  of  that  State. 

(to)  "  Review  "  Is  used  also  to  confer  api>ellate  Jurisdiction  upon  the  supreme 
court  in  section  4824,  Code  of  Idaho. 

(n)  "  Review  "  Is  thus  used  in  section  7096,  Code  of  Montana. 
(0)  "Review"  is  so  used  in  section  654,  Code  of  Utah. 

(p)  In  State  r.  Towery  (39  So.  309,  Ala.),  the  question  was  as  to  the  mean- 
in?  of  the  word  "  revision  "  as  used  in  a  clause  of  the  constitution  requiring  the 
legislature  periodically  to  make  provision  for  the  revision  of  the  statutes.  The 
court  there  construes  the  word  in  the  usual  sense  of  review,  alter,  or  amend, 
and  said  with  reference  to  the  meaning  of  the  word,  **Such  changes  as  are 
admissible  are  within  the  purview  of  the  section.' 


>» 
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(9)  In  State  t\  King  County  (37  Pac.  489,  491.  Wash.),  the  court  deduced 
Its  authority  to  review  by  way  of  certiorari  an  Inferior  court's  decision  out  of 
the  word  "  revisory."  Even  the  dissenting  justice  in  that  case  admitted  that  the 
word  "  revision  "  included  the  power  here  contended  for,  but  held  that  in  tliis 
case  it  had  reference  only  to  tiiose  judgments  which  were  already  within  the 
Jurisdiction  of  the  court  by  virtue  of  some  other  appellate  power. 

(r)  The  word  is,  apparently,  habitually  used  as  defining  the  power  of  courts 
over  uiunlclpal  corporations,  taxation  boards,  and  insolvency  proceeilings.  i^ 
Cyc.  1723;  and  the  word  is  used,  in  that  publication,  as  indicating  a  revisory 
power  over  criminal  sentences.    12  Cyc.  783.) 

(s)  The  supreme  court  frequently  alludes  to  its  power  "  to  revise  judgment*" 
of  inferior  courts.     (See,  e.  g.,  the  Dred  Scott  decision,  19  Horn  452,  453.) 

Of  ct»urse.  the  fact  that  appellate  power  is  frequently  conferred  with  great 
particularity  In  such  terms  as  "  revise,  reverse,  remand,  alter,  amend,  and  set 
asid^  "  places  no  logical  or  legal  restriction  upon  the  word  "  revise,"  certainly 
not  when  it  Is  used  alone. 

Eleven  of  the  State  constitutions  confer  full  appellate  iwwer  in  one  or  two 
words,  using  none  of  those  enumerated. 

The  term  "  revl.se,"  and  "  revision  of  proceedings  "  having  this  general  sip- 
idlicance,  has  been  known  to  military  law  and  procedure  from  time  hnmeniorlal. 

It  was  known  to  the  early  mutiny  acts  prescribing  that  no  proceedings 
should  be  returned  to  be  revised  by  the  court  more  than  twice. 

In  Tytler's  Military  Law  (1806,  p.  173)  it  is  said,  with  reference  to  British 
military  law  that  the  King  has  no  power  of  revision,  but  that  that  function 
belongs  to  the  courts  of  justice.    He  further  says : 

"All,  therefore,  that  it  is  competent  for  his  majesty  to  do.  If  the  sentence  of 
a  court-martial  shall  not  me<»t  with  his  approbation,  is  to  order  the  court  to 
review  their  proceedings,  and  even  this  power,  as  above  stated,  is  limltetl,  for 
the  mutiny  act  declares  *  That  no  sentence  given  by  any  court-martial  and 
signed  by  the  president  thereof  shall  be  liable  to  be  revised  more  than  once.'" 

It  is  to  be  observed  that  even  in  English  law  the  power  of  revision  of  courts; 
martini  proceedings  and  sentences  is  clearly  distinguished  from  the  Crown's 
power  of  pardon. 

"  Revision  of  proceedings "  and  "  proceedings  In  revision  "  are  terms  well 
known  to  the  Anglo-American  military  law  with  reference  to  the  power  of  courts 
to  reconsider  and  correct  their  own  proceedings,  judgments,  and  sentence^. 

In  6  Opinions  of  the  Attorney  General  (203),  Attorney  General  Oushinir 
discussed  this  power  of  revision  with  great  thoroughness,  saying  In  that  om- 
nectlon : 

"  It  is  laid  down  as  a  thing  not  open  to  controversy  in  all  the  l)Ooks  of  mili- 
tary law  that  the  superior  authority  may  order  a  court-martial  to  reassemble  to 
revise  its  procee<lings  and  its  sentence ;  " 

citing  for  that  authority  Hough  on  Courts-martial  (p.  29),  McArthur  on 
Courts-martial  (p.  136),  Griffith's  Notes  (p.  90),  Kennedy  on  Courts-martial 
(p.  229,  2<)0),  Anon.,  Observations  on  Courts-martial  (p.  38-65),  Tytler's  Mili- 
tary Law  (p.  170-338).  James's  Collection  (p.  556),  Slmmons's  Practice  (p.  339), 
De  Hart  on  Courts-Martial  (p.  203),  O'Brien's  Military  Laws  (chap.  23). 

This  procedure,  with  the  word  *'  revise  '*  as  descriptive  of  It,  is  an  established 
part  of  our  own  military  procedure,  which  occurs  in  daily  practice,  Is  treateil 
of  in  all  tests  and  is  recognized  by  that  name  by  all  our  courts. 

See  Maoonib  (1809),  Duane's  Military  Dictionary  (1810),  Scott's  Military  Dic- 
tionary (1864),  Benet's  Military  Law  under  "  revision  " ;  also  all  military  texts, 

V.  The  word  "  revised  "  as  a  matter  of  fact  Is  in  no  sense  ambiguous,  and  there 
is  no  room  for  construing  it.  It  would  have  made  no  difference,  therefore,  what 
the  administrative  practice  was  or  is.  The  quality  of  law  Is  not  imparled  by  non- 
use.  As  a  matter  of  fact,  Judge  Holt  did,  in  form  at  least,  pronounce  sentences 
Invalid  and  did  not  content  himself  simply  with  recommending  that  pronounce- 
ment was  by  superior  authority.  His  views  as  to  the  validity  of  proceedings  wen? 
expressed  in  terms  that  savor  of  judicial  pronouncement,  and  the  orders  of  the 
War  Department  so  far  as  examined  seem  to  respect  that  quality  by  confirman«?e. 

The  meaning  of  the  word  is  not  fairly  questionable.  Furthermore,  Senators  in 
debate  referred  to  the  power  conferred  as  that  of  a  court  of  review.  Congress 
seems  to  have  had  no  doubt  about  it.    In  such  a  case,  practice  can  not  govern. 

In  writing  the  opinion  I  went  through  the  record  books  of  a  part  of  1863,  and 

my  notes  of  that  search  reveal  that  Judge  Holt's  reviews  very  frequently  tenni- 

nated  with  a  declaration  which,  by  its  form  and  tenor,  indicated,  so  ffer  n»  his 

office  was  concerned,  judicial  finality.     It  was  common  to  conclude  with  the 

itrntements :  "  Therefore  the  sentence  is  inoperative,"  "  Therefore  this  fatal  de- 
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feet  must  prevent  a  confirmation  of  the  record,"  "  The  sentence  is  fatally  defec- 
tive," **  For  error  of  law  committed  by  the  reviewing  authority  the  sentence  is  In- 
operative, notwithstanding  the  confirmation  of  MaJ.  Gen.  Hooker,"  "The  sen- 
tence as  it  stands  is  inoperative,"  "The  sentence  is  invalid  and  should  not  be 
enforced,"  "  The  sentence  rested  upon  such  a  record  should  not  be  carried  into 
execution,"  and  such  lilce  expressions. 

**  Sentence  is  therefore  inoperative  "  occurs  8  times ;  record  is  fatally  defective 
and  sentence  should  not,  or  can  not,  or  must  not,  be  enforced,  or  carried  into 
execution,  or  confirmed,  16  times.  The  record  shows  that.  In  the  administration 
of  those  days,  the  Judge  Advocate  General  was  regarded  both  by  the  President 
and  the  Secretary  of  War  as  the  law  adviser  upon  matters  of  military  adminis- 
tration and  justice,  and  at  least  no  power  of  command  stood  between  him  and 
those  supreme  authorities.  It  also  shows  that  the  Judge  Advocate  General  very 
frequently,  indeed,  one  might  say,  habitually,  returned  the  record  direct  to  the 
reviewing  authorities  with  instructions  as  to  errors  of  law  and  pointing  out  the 
necessity  for  correction  where  correction  ccmld  be  made  in  order  that  tlie  sen- 
tence be  held  operative.  That  the  examination,  If  not  revision,  of  the  records 
might  be  the  more  expeditiously  made  an  Assistant  Judge  Advocate  General, 
representing  preliminarily  the  Judge  Advocate  General,  and  his  power,  and  not 
ctmnected  with  any  commander's  staff,  was  stationed  In  a  central  situation  with 
duty,  as  to  proceedings,  "  to  call  for  such  as  are  not  forwarded  in  due  season,  to 
examine  them,  to  return  for  correction  sucli  as  are  incomplete,  and  to  give  Innne- 
fliate  notice  of  fatal  defects  to  the  proper  commanders,  that  sentence  may  not  be 
illegally  executed."    (G.  O.  230,  A.  G.  O.,  Aug.  16, 1804.) 

VI.  The  Judge  advocate  general  of  England  certainly  did  have  this  power  of 
revision.    (I  am  not  advised  of  his  present  authority.) 

Clode  (1869),  volume  2,  pages  359,  364,  360.  While  his  letters  patent  do  not 
clearly  define  his  duties,  it  was  prescribed  therein : 

"  He  exercises  the  powers  of  a  supreme  court  of  review,  as  regards  the  pro- 
ceeillngs  of  all  district,  garrison,  and  general  courts-martial,  whatsoever  and 
whensoever." 

The  following  Is  quoted  from  Jones's  Military  Law  (1882,  p.  94)  : 

"The  Judge  Advocate  General  and  his  deputy  are  always  civilian  lawyers, 
while  the  deputy  judge  advocates^  who  in  England  attend  at  B.  C.  M.,  are  always 
military  men. 

"  The  judge  advocate  general's  department  forms  a  final  court  of  appeals  and 
lia.s  the  power  of  upsetting  or  "quashing,"  as  It  Is  called,  all  proceedings  of 
nmrt^-martial  and  it  therefore  tal;es  no  part  in  the  actual  preparation,  conduct, 
or  management  of  prosecutions. 

"  The  judge  advocate  general  is  a  member  of  the  privy  council.  He  is  gen- 
ernlly  chosen  from  among  barristers  who  are  members  of  Parliament,  and  they 
stand  or  fall  with  the  government  to  which  they  are  attached. 

"All  the  proceedings  of  general  cwirts-martlal  which  at  home  must  be  con- 
firmed bv  the  sovereign  are  s<»nt  to  the  judge  advocate  general,  and  the  sov- 
ereign confirms  on  his  responsibility  as  a  minister  of  the  crown,  and  acts  on  his 
reconmiendatlon. 

*•  The  judge  advocate  general  Is  responsible  to  Parliament,  hence  a  prisoner, 
if  wronged  can  apj»eal  at  law  against  him.  for  '  the  sovereign  can  do  no  wrong.' 

"  The  duties  of  the  judge  advocate  general  are  confined  to  the  examination  of 
the  proceedings  as  to  their  legality,  whetlier  the  sentences  are  within  statute 
laws,  etc.  The  expeliency  of  carrying  out  the  sentences,  or  as  to  remission,  etc., 
is  not  his  province,  the  C.  in  C.  advLses  the  crown  on  the^»  points."  (Pp.  94-95.) 
It  must  be  remerabere<l,  too,  that  the  civil  courts  of  England  exercise  a  far 
larper  power  over  the  judgments  of  courts-martial  than  do  our  own. 

VII.  Whence  ecmies  the  establisheil  i)ower  to  declare  proceedings  null  and 
void  for  jurisdlcti<mal  error?  And  why  should  not  the  larger  i)ower  Include 
the  lesFer  radical  one  of  correction  of  legal  error? 

Nobody  essavs  an  answer.  Doubtless,  a  reviewing  authority,  by  statute,  may 
"  disapprove  "  a  sentence  becau.se  it  is  null  and  void,  or  because  it  is  bad  for 
prejudicial  error  of  law;  and  I  thinlv  that  frequently  it  Is  said  in  our  texts  and 
In  our  practice  that  a  .sentence  Is  "  invalid  "  though  not  for  jurisdictional  error. 
The  larger  power,  in  practice.  Is  exercised  here  in  the  department.  It  is  ex- 
tremely difficult  for  me  to  compreh;»:id  any  reason  that  concedes  to  this  depart- 
ment the  larger  power  but  denies  to  It  the  lesser  one. 

VIII.  The  necessitv,  in  the  name  of  justice,  of  l(K-ating  this  power  in  this  de- 
partment and  preferably  In  this  office,  where  logically  and  I  think  legally  It 
belongs,  must  be  apparent  to  all  who  are  familiar  with  the  administration  of 
military  justice. 
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In  tlie  first  half  of  November,  while  I  was  In  charge  of  the  office,  I  set  aside 
the  judgments  and  sentences  In  the  cases  of  19  enlisted  men,  because  of  prejudi- 
cial other  than  jurisdictional  error  Invalidating  the  judgment.  The  number 
In  which  on  established  principles  such  reviewing  power  should  be  invoked 
should  be  expected  largely  to  increase. 

Courts-martial  are  courts  dealing  with  the  right  of  life  and  liberty  of  all 
who  are  subject  to  their  jurisdiction,  a  number  already  beyond  a  million,  doubt- 
less soon  to  pass  into  many  millions  of  our  citizens.  They  are  courts  of  law 
administering  the  law  of  this  land,  in  accordance  with  the  law  of  the  land,  for 
a  great  national  purpose.  Their  judgments  are  judgments  of  law.  Can  it  be 
said  that  their  judgments  are  beyond  all  legal  inquiry;  that  though  they  may 
be  arrived  at  in  contravention  of  all  law,  if  the  court  according  to  the  usual 
narrow  jurisdictional  tests  had  jurisdiction,  the  judgment,  though  concededly 
wrong  for  error  of  law.  is  beyond  all  correction? 

There  is  to-day  as  never  before  an  urgent,  impelling  necessity  for  such  re- 
visory power ;  if  not  here,  then  elsewhere.  It  will  not  do  to  say  that  such  errors 
of  law.  affecting  the  proceedings  to  the  great  prejudice  of  the  accused  and 
rendering  the  judgment  bad  because  thereof,  are  rare  and  for  that  reason  may 
be  ignored.  That  doul)tless  was  the  reason  why  the  power  was  i>ermitted  to 
remain  not  fully  used  or  to  drop  into  desuetude.  But  this  day  finds  the  Army 
increased  tenfold.  A  few  more  months  hence  it  will  have  been  increased 
twenty  fold,  and  obviously  a  year  hence  the  Army  of  the  United  States  must 
necessarily,  if  we  are  to  take  the  part  In  this  war  that  this  Nation  purposes  to 
take,  consist  of  3,000,000  of  men.  The  officers  of  that  Army  mu.st  necessarily 
be  largely  untrained  officers,  conscious,  of  course,  of  their  great  power,  required 
ntK-'essarily  to  exercise  it,  and  exercising  it  necessarily  without  the  most  enligbt- 
eneil  judgment  or  consideration.  It  will  consist  of  men  just  come  from  the 
shops,  the  factories,  and  the  farms,  unused  to  Army  life  with  its  peculiar  cus- 
toms and  its  rigorous  duties,  willing  but  uninformed.  With  such  elements 
errors  upon  the  part  of  the  officer  on  the  one  hand  exercising  disciplinary  au- 
thority, and  on  the  part  of  the  enlisted  man  on  the  other  subjected  to  such 
authority,  must  be  exceedingly  numerous,  and  resort  to  the  disciplinary  actions 
through  the  agencies  of  the  court-martial  frequent.  The  triers  of  the  case  will 
be  officers  of  the  same  class  and  so  frequently  will  be  the  reviewing  and  ap- 
proving authorities.  Opportunity  for  resort  to  court-martial  and  opportunity 
for  error  in  the  courts-martial  proceedings  themselves  will  be  largely  multi- 
plied over  those  that  obtain  in  normal  i>eace  conditions.  There  Is  chance  for 
grave  error  In  the  most  enlightened  legal  system,  but  still  greater  chance  In  a 
legal  system  which  necessarily  must  be  administered  by  men  uninformeil  in 
the  law,  and  an  Inmieasurably  greater  chance  In  the  case  of  such  an  Anpy  as 
ours  must  necessarily  be.  I  must  assume  that  no  man  with  the  Interest  of  the 
Army  and  the  country  at  heart  and  with  the  ordinary  conception  of  the  neces- 
sity of  maintaining  justice  In  our  Institutions  could  doubt  the  advisability  and 
the  necessity  of  establishing  here  or  elsewhere  such  revisory  power. 

I  have  no  shame  In  confessing  that  I  feel  strongly  alwut  this,  and  not  in  any 
contentious  way.  I  am  not  impelh^d  to  file  this  brief  because  the  Judge  Ad- 
vocate General  of  the  Army  disagrees  with  mo,  nor  the  Chief  of  Staff,  nor  other 
authority.  I  am  entirely  out  of  the  field  of  contention.  I  U^\  strongly  about  it 
as  a  matter  between  a  man  and  his  fellow  men,  between  an  ofllcer  and  the  men 
whom- he  should  protect,  between  a  man  and  the  Army  In -which  he  serves,  l>e- 
tween  a  soldier  and  his  nation.  What  hapi>ened  to  these  men  can  haptx^n  to 
me.  A  soldier  has  nothing  but  his  service.  He  is  honored  by  his  professional 
reputation  or  dishonored  by  the  lack  of  it.  Society  has  establishel  certjiin 
rules  which  are  its  law,  and  by  which  human  conduct  is  tested.  All  lawyers 
at  least  understand  the  methods  of  applying  those  tests.  If  the  test  1h^  not  ii\>- 
plied  in  accordance  with  the  law,  there  has  been  no  test.  It  is  not  sufficient  to 
say  that  a  system  of  ailmlnistratlon  of  criminal  justice  may  not  be  a  fair  and 
just  system,  though  It  provide  for  an  appeal,  though  the  fact  remains  that  no 
enlightened  systt^m  has  ever  i>ermitted  a  judgment  to  remain  as  final  when 
i-eached  In  contravention  of  the  rules  of  law.  The  question  here  Is  whether  or 
not,  when,  according  to  the  well-understood  principles  of  law  and  justici*,  a 
judgment  is  concededly  and  palpably  wrong,  it  must  renuiln  and  persist  as  tlie 
law  of  the  land  In  condennuitlon  of  an  individual  while  It  Is  conce<ledly  wrung. 
It  stHMus  to  me  that  a  soldl(»r,  before  suffering  the  extreme  penalty  of  denth 
or  other  serious  punishment,  should,  on  principle,  be  entitled  to  have  the  proonnl- 
ings  of  his  trial  examin«*tl,  not  solely  by  the  commander  c«)nvening  the  court  In 
the  field,  but  by  a  separate  and  Independent  authority,  who,  skilled  in  the  law, 
properly  circumstanced,  can,  with  the  ne<*essary  deliberation  and  considerate- 
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ness.  pronounce  the  trial  free  from  prejudfcinl  error.  Even  In  the  absence 
of  statute  it  would  be  the  duty  of  the  department  to  endeavor  to  discover  or 
provide  a  means  whereby  such  a  wrong  could  be  righted.  In  the  case  that  It 
c-uuld  invoke  a  doubtful  statute,  it  would  be  the  duty  of  the  department  on  all 
principle  to  resolve  the  doubt  in  favor  of  its  Jurisdiction  to  apply  such  remedy. 
Surely  there  can  be  no  excuse  for  the  department's  not  taking  the  remedial 
action  which  the  statute  clearly  authorizes,  indeed  I  think  requires  it  to  take. 

Conclusion. — This  revisory  power  should  exist;  and  I  doubt  not  that  when 
exercised  with  judicial  wisdom  and  discretion,  as  it  must  be  if  it  is  a  judicial 
power  at  all,  under  proper  rules  and  regulations,  it  will  prove  a  great  help,  and 
never  a  hindrance,  to  safe  and  sound  administration,  and  place  military  justice 
upon  a  plane  that  will  cause  It  to  merit  and  receive,  more  than  it  ever  has 
lieretofore  received,  the  approval  of  the  American  people.  I  earnestly  ask  that 
this  matter  may  be  conceived  to  be,  as  doubtless  it  is,  one  of  prime  and  funda- 
mental importance  to  our  Army.  It  is  a  matter  affecting  the  relation  of  the 
Nation  to  its  soldiery ;  it  is  a  matter  at  the  very  base  of  military  justice  as  an 
institution :  it  Is  a  matter  affecting  justice  under  the  law  to  the  individual  sol- 
dier. Justice  under  law  is  as  necessary  to  the  American  Army  as  it  is  to  any 
other  American  institution. 

"  -•  S.  T.  Ansell. 

Decembeb  10. 


ExHiBrr  38. 


Wab  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  December  22,  1911, 

Memorandum  for  the  Judge  Advocafe  General. 

Subject :  Certain  administrative  measures  affecting  justice  and  discipline  in  the 
Army. 

1.  It  is  my  judgment  that  you  should  give  immediate  consideration  to  the 
following  matters: 

(fl)  Regardless  of  your  views  or  mine  upon  the  question  of  the  revisory 
power  of  this  office,  orderly  administration  as  well  as  justice  requires  that  sen- 
tenches  of  death  and  sentences  resulting,  If  executed.  In  immediate  expulsion 
from  the  Army  should  not  be  executed  until  the  proceedings  may  be  reviewed 
for  prejudicial  error  by  an  officer  of  and  representing  this  bureau,  and  not  of 
tiie  administrative  staff  and  representing  the  officer  ordering  the  court  and  his 
power.  In  order  that  there  might  be  no  delay  in  such  review  of  proceedings, 
reviewing  authorities  should  be  Instructed  to  forward  to  the  reviewing  officer 
of  tills  bureau  all  proceedings  without  a  moment  of  delay. 

(6)  The  above  consideration  would  require  the  establishment  In  France  of 
sucli  a  reviewing  officer  with  duties  as  Indicated.  This  administrative  method 
Would  involve  nothing  of  inhibited  delegation  of  power.  Assuming,  as  I  have 
helfl,  that  the  revisory  power  is  In  the  Judge  Advocate  General  of  the  Army,  It 
i»  not  necessary  as  a  matter  of  law,  as,  Indeed,  It  is  not  practicable  as  a  matter 
of  fact,  that  that  officer  function  personally  in  each  case.  The  function  Is  a 
function  of  office;  the  statute  originally  establishing  the  Bureau  of  Military 
Jn^tif^e  clearly  so  Indicated,  provided  for  assistants,  and  empowered  them,  in 
elTect,  to  perform  the  duty  under  the  general  supervision,  of  course,  of  the  head 
of  tlie  office. 

2.  Another  Important  matter  is  to  be  found  in  the  most  expeditious  and  at  the 
same  time  lawful  and  just  method  of  ridding  the  Army  of  Inefficient  officers. 
-\jnong  the  large  number  of  officers  In  our  Army,  con.sldering  the  methods  of 
selwtlon  and  the  Inadequate  knowledfre  of  them  upon  the  part  of  the  appoint- 
ing authority,  must  be  many  who  ought  to  be  eliminated,  and  the  sooner  and 
W'itli  the  least  disturbance  to  normal  functioning  the  better.  The  number  of 
caj«eji  involving  the  trial  of  officers  is  very  large  already  and  Is  rapidly  Increas- 
ing. In  the  great  majority  of  cases  the  sentence  awarded  on  conviction  Is 
limited  to  dismissal  from  the  service.  In  view  of  the  great  time  necessarily 
consumed  In  court-martial  trial,  the  preparation  for  trial,  serious  question 
whotlier  an  officer  shall  be  tried  by  court-martial  when  It  Is  reasonably  evident 
fp*>m  all  the  circumstances  that  the  judicial  method  will  result  only  In  a  separa- 
tion of  the  officer  from  the  Army.  My  own  view  Is  that  the  summary  Executive 
l»ower  of  removal  ought  to  be  applied  In  such  cases,  and  I  think  consideration 
should  be  given  now  to  establishing  the  respective  executive  and  military  judl- 
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cial  domains  in  such  matters.  Our  commanding  generals  ought  to  be  advised 
of  the  extent  of  jurisdiction  which  the  Executive  is  to  assume,  In  order  that  they 
may  determine  whether  it  is  preferable  to  bring  an  officer  to  court-martial  or 
submit  the  case  for  Executive  action. 

3.  Another  matter:  You  mentioned  yesterday  the  question  of  promotion  ot 
officers  below  general  rank  in  the  additional  forces.  This  office  has  given  some 
consideration  to  that  qmstion,  but  apparently  It  was  upon  an  informal  sub- 
mission,  or  it  may  be  upon  no  submission  at  all.  We  did  conclude,  however, 
that  the  President  might  institute  a  system  whereby  he  might  exercise  his 
power  through  selections  made  by  subordinate  commanders  in  accordance  with 
the  method  by  him  established,  and  that  resultant  appointments  would  be  beyond 
Judicial  inquiry  or  just  criticism.  It  is  my  judgment  that  it  would  be  highly 
Injurious  to  the  Army,  large  as  it  is  and  operating  as  it  Is,  to  hold  that  the 
Executive  function  must  be  exorcised  in  each  individual  case  by  the  Chief  Ex(x^u- 
tive  in  person.  As  Government  grows,  constitutional  functions  can  not  be  thus 
personally  exercised.    Law  must  conform  to  such  evident  necessities. 

4.  There  are  other  matters  of  policy  that  I  shall  take  up  with  you  whenever 
I  shall  have  had  time  to  formulate  them. 

S.  T.  A. 


Exhibit  40. 

Wab  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  January  9,  191S. 
Memorandum  for  Gen.  Crowder. 

Subject :  Revision  of  court-martial  proceedings. 

1.  I  have  just  been  advised  of  the  step  taken  by  the  Secretary  of  War  to 
prevent  the  execution  of  possibly  Illegal  death  sentences  in  the  United  Stat<^5 
by  requiring  thnt  the  record  be  transmitted  to  the  department  and  rcvlewwl 
here,  that  Its  legal  correctness  may  be  assured  before  execution.  While  a  step 
in  the  right  direction,  I  deem  it  my  duty  to  say  that  in  my  judgment  it  falls 
short  of  the  requisite  degree  of  remedlallty  in  that  It  Is  not  applicable  generally, 
nor  to  all  those  sentences  which,  unless  stayed,  mean  separation  of  a  man  from 
the  Army  and  placing  him,  in  a  practical  sense,  beyond  the  reach  of  reme<lia! 
power  subsequently  exerted. 

2.  I  see  no  reason  why  the  same  measures  of  relief  should  not  be  extended 
to  dismissal  and  dishonorable  discharge ;  nor  do  I  see  any  reason  why  It  s?wuW 
not  be  made  applicable  to  our  forces  in  France,  as  well  as  elsewhere;  all  of 
which  could,  with  the  establishment  of  a  proper  and  practical  system  of  revi- 
sion, be  done  without  evil  udmlnlstrutive  result  and  to  the  advantage  of  law  and 
justi»e. 

3.  This  would  require  the  establishment  in  France  of  an  office  represent! ns 
the  functions  of  the  Judge  Advocate  General,  the  duties  of  which  would  be 
practically  those  defined  In  General  Order  No.  230,  July  16,  1864,  establishing 
such  reviewing  office  In  Louisville.     For  your  information,  I  quote  that  order: 

**  I.  Col.  William  M.  Dunn,  Assistant  Judge  Advocate  General,  will  take  pt>st 
at  liOuisvlUe,  Ky.,  at  which  place  the  office  of  Assistant  Judge  Advocate  General 
Is  hereby  established. 

"All  records  or  courts-martial  and  mllltarj'  commissions,  which  are  required 
by  regulations  to  be  forwarded  to  the  Judge  Advocate  General,  will  be  sent  by 
officers  ordering  such  courts  of  commissions,  within  the  Military  Departments^ 
of  the  Ohio,  the  Tennessee,  the  Cumberland,  the  Missouri,  Arkansas,  and  Kansas, 
to  the  Assistant  Judge  Advocate  General,  at  I^iuisville. 

"  With  reference  to  records  of  courts  and  commLssions,  it  will  be  the  duty  of 
the  Assistant  Judge  Advocate  General  to  call  for  such  as  are  not  forwardecl  in 
due  season,  to  examine  them,  to  return  for  correction  such  as  are  incomplete, 
and  to  give  immediate  notice  of  fatal  defects  to  the  proper  commander  that 
sentences  may  not  be  Illegally  executed.  He  will  forward  all  complete  records 
to  the  Judge  Advocate  General,  but  will  not  be  expected  to  prepare  reports  on 
them  unless  specially  instructed  to  that  eflfect  by  the  Judge  Advocate  General 

"  II.  The  Assistant  Judge  Advocate  General  will  be  allowed  the  number  of 
rooms  as  office  and  fuel  therefor  assigned  to  an  Assistant  Quartermaster  Gen- 
eral in  paragraph  KX^S,  General  Regulations. 

"  By  order  of  the  Secretary  of  War : 

"  K.  n.  TOWNSKND, 

"AsMiktant  Adjntf^nt  Generair 
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Sucli  au  office,  located  conveniently  to  our  general  headqiiarterR  could  jrtve 
that  thorough,  dUInterested,  and  judicial  review  of  such  sentences  necessary  to 
a<5Rure  their  correctness  without  considerable  or  injurious  delay. 

4.  The  review  of  all  cases,  including  those  which  carry  sentences  separating 
a  man  entirely  from  the  service,  should  be  expeditious — not  so  much  that  pun- 
ishment shoU  be  swift  as  that  Injustice  be  not  sufferetl.  The  power  of  revision 
should  not  be  limited  to  approval  or  disapproval,  but  should  include  all  powers 
possessed  by  reviewing  authorities.  When  I  wrote  the  orijrfnal  opinion  upon 
the  subject  I  had  several  of  the  assistants  suggest  regulations  to  govern  the 
exercise  of  such  i>ower,  and  it  was  then  generally  agreed  that — 

"  1.  The  power  of  revision  shall  not  include  the  power  to  deal  with  the  case 
l»efore  the  officer  appointing  the  tribunal  has  Anally  dealt  with  it  nor  the  power 
to  admit  new  evidence  or  otherwise  retry  the  facts. 

"  2.  Tt  shall  be  confined  to  a  review  of  errors  of  law  injuriously  affecting  the 
oubj^tantial  rights  of  the  accused,  and  as  thus  confined  and  for  the  limited  pur- 
pose of  correcting  such  errors  of  law  it  shall  include — 

**((?>  The  power  to  declare  a  proceeding,  finding,  or  sentence  void  for  want  of 
jurisrliction. 

"(/i)  To  disapprove  a  flndlnif  and  to  approve  only  so  much  of  a  finding  of 
ciiilty  of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  lesser  included 
<»fren«e  when  the  evidence  of  record  requires  a  finding  of  only  the  lesser  degree 
of  ?nillt. 

**(r)  To  disapprove  the  whole  or  any  part  of  any  sentence. 

**(fl)  Such  other  revisory  jwwer,  not  exceeding  the  general  scope  and  purpose 
herein  prescribed,  as  msy  be  found  necessary  for  the  correction  of  such  errors. 

"3.  In  a  case  in  which  such  power  is  Inadequate  for  the  correction  of  such 
errors  the  power  shall  include  the  right  to  return  the  record  to  the  proper 
authority  that  the  tribunal  may  make  the  necessary  revision,  or  to  transmit  it 
to  the  Secretary  of  War  with  a  recommendation  for  a  proper  exercise  of  the 
pardoning  power." 

5.  I  think  no  doubt  need  be  entertained  but  that  such  a  system  of  revision 
woiihi  be  workable,  nor  is  it  of  more  than  academic  interest  to  determmine 
whether  the  power  finds  its  source  in  the  Inherent  relation  of  the  President  to 
the  Army,  or  in  the  statutory  donation  of  article  38,  or  In  the  revisory  func- 
tions of  the  Judge  Advocate  General  established  by  section  1199,  Revised 
Statutes,  though,  of  course,  I  think  it  is  clearly  established  in  the  latter  section 
and  not  otherwise. 

S.  T.  Ansell. 


Exhibit  41. 

January  10,  1918. 
Meniornndum  for  the  Secretary  of  War: 

1.  In  your  memorandum  of  December  28,  1917,  relating  generally  to  the  power 
of  revision  of  .sentences  of  courts-martial,  you  state,  after  outlining  to  some 
extent  your  own  views : 

*•  I  would  be  glad  to  have  your  views  upon  the  two  questicms  suggested  here: 
(1)  With  regard  to  the  coexistence  of  the  power  of  summary  execution  with 
the  power  of  revision  in  1862  and  1864;  and  (2)  the  sort  of  appellate  procedure 
Involved  in  the  power  to  revise,  according  to  the  views  accepted  by  Gen.  Ansell 
and  his  associates." 

2.  Your  first  suggestion  may  be  answered  briefly  with  the  statement  that  at 
the  date  of  the  enactment  of  the  act  of  July  7,  1862,  and  of  the  similar  act  of 
18W — the  acts  which  are  the  antecedents  of  what  Is  now  section  1199  of  the  Re- 
vise<l  Statutes — the  Articles  of  War,  in  so  far  as  they  relate  to  the  power  of 
reviewing  authorities  to  confirm  and  execute  sentences  of  general  courts-martial, 
were  the  same  as  now.  The  Articles  of  War  recently  adopted  made  no  change 
in  this  particular. 

3.  With  reference  to  your  second  suggestion,  it  is  my  belief — In  which  I  have 
no  doubt  Gen.  Ansell  fully  shares — that  there  is  no  necessity  whatever  for  an 
appellate  review  with  authority  to  direct  a  trial  de  novo.  The  real  need  of  re- 
vlaory  action  is  limited  to  a  class  of  cases  in  which  the  action  of  the  court  and 
the  reviewing  authority  has  become  final  before  the  error  or  defect  In  the  pro- 
ceedings of  the  court  has  been  discovered,  and  it  is  then  too  late  to  do  full 
justice  to  the  accused — ordinarily  because  of  the  finality  of  his  separation  from 
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the  service.  It  is  obvious  that  any  remedy  afforded  by  a  pardon,  mitigation, 
restoration  to  service,  or  authorization  for  reenlistment  is  not  sufficient  to  reach 
a  case  where  the  accused  has  been  illegaiiy  tried  or  erroneously  convicted; 
and  it  is  further  obvious  that  the  real  problem  before  the  department  is  to 
apply  corrective  action  before  it  is  too  late. 

There  are  three  classes  of  cases  in  which  this  revisory  action  is  necessary, 
namely :  Cases  involving  a  sentence  of  death,  dismissal  of  an  officer,  or  dis- 
honorable discharge  of  an  enlisted  man.  The  number  of  cases  in  which  such 
action  will  be  found  necessary  will  be  a  very  small  percentage  of  the  aggregate 
tried,  probably  less  than  5  per  cent.  The  question  to  be  disposed  of  resolves 
itself,  therefore,  into  one  of  preventing  sentences  of  death,  dismissal  of  an  officer, 
or  dishonorable  discharge  of  an  enlisted  man,  from  being  executed  before  final 
review  of  the  record  of  trial  in  this  office.  The  scope  of  the  difficulty  is  very 
much  reduced  by  the  fact  that,  in  the  great  majority  of  cases  where  dishonor- 
able discharge  is  a  part  of  the  sentence,  the  execution  of  the  dishonorable  dis- 
charge Is  suspended  by  the  reviewing  authority  until  the  soldier  is  released 
ftom  confinement  under  the  authority  contained  in  the  fifty-second  article  of 
war.     Where  this  is  done  the  correction  of  injustice  is  easy  of  accomplishment 

I  have  renche<l  the  conclusion  that  the  problem  may  be  easily  solved  by  estab- 
lishing rules  of  proceilure  which  may  be  prescribed  under  the  authority  of 
existing  legislation.  The  President,  as  Commander  in  Chief,  has  a  certain 
power  of  control,  through  the  establishment  of  rules  of  procedure,  which  may 
be  deduced  from  the  whole  body  of  the  Articles  of  War,  but  which  is  specifically 
stated  In  article  38,  which  is  as  follows: 

"  The  President  may  by  regulations,  which  he  may  modify  from  time  to  time, 
prescribe  the  procedure,  including  modes  of  proof,  in  cases  before  courts-martial, 
courts  of  inquiry,  military  commissions,  and  other  military  tribunals:  Prorided. 
That  nothing  contrary  to  or  inconsistent  with  these  articles  shall  be  so  pre- 
scribed :  Provided  further,  That  all  rules  made  In  pursuance  of  this  article  shall 
be  laid  before  the  Congress  annually.'* 

Rules  of  procedure  comprise  pleading,  evidence,  and  practice.  They  are  .<5uch 
mles  as  control  and  direct  the  whole  conduct  of  a  judicial  proceeding,  from 
its  inception  up  to  and  including  trial  and  judgment.  This  Is  settled  by  many 
decisions  of  the  courts.  Under  this  authority  to  prescribe  rules  of  procedure 
the  action  of  reviewing  authorities  can  be  so  controlled  that,  while  we  will 
not  detract  In  any  manner  from  the  independence  or  finality  of  their  action, 
we  will  suspend  the  execution  of  sentences  in  certain  cases  until  the  record>i 
of  trial  in  those  cases  have  been  reviewed  and  the  legality  of  the  findings  and 
sentences  determined. 

I  reconmiend,  therefore,  that  the  rule  of  procedure  heretofore  authori7.e<l 
by  you,  and  which  has  been  published  to  the  service,  be  revoked,  and  tlie  fol- 
lowing substituted  therefor : 

(1)  Whenever,  in  time  of  war,  the*  commanding  general  of  a  territorial  de- 
partment or  a  territorial  division  confirms  a  sentence  of  death,  or  one  of  dis- 
missal of  an  officer,  he  will  enter  in  the  record  of  trial  his  action  thereon,  but 
will  not  direct  the  execution  of  the  sentence.  His  action  will  conclude  with 
a  recital  that  the  execution  of  the  sentence  will  be  directed  in  orders  after  the 
record  of  trial  has  bf  en  reviewed  In  the  office  of  the  .Judge  Advocate  General, 
or  a  branch  theret>f,  and  Its  legality  there  determined,  and  that  jurisdiction  is 
retained  to  take  any  additional  or  corrective  action,  prior  to  or  at  the  time  of 
the  publication  of  the  general  court-martial  order  in  the  case,  that  may  be 
found  necessary.  Nothing  contained  in  this  rule  Is  intended  to  apply  to  any 
action  which  a  reviewing  authority  may  desire  to  take  under  the  fifty-first 
article  of  war. 

(2)  Whenever,  in  time  of  iieace  or  war,  any  officer  having  authority  to  re- 
view a  trial  by  general  court-martial,  approves  a  sentence  imposed  by  such 
ciurt  which  Includes  dishonorable  discharge,  and  such  officer  does  not  intend 
to  suspend  stich  dishonorable  discharge  until  the  soldier's  release  from  cim- 
finement,  as  provided  In  the  tifty-second  article  of  war,  the  said  officer  will  enter 
!n  the  record  of  trial  his  action  thereon,  but  will  not  direct  the  execution  of  the 
sentence.  His  action  will  conclude  with  the  recital  specified  in  rule  1,  This 
rule  will  not  apply  to  a  commanding  general  in  the  field  except  as  provided  iu 
rule  5. 

(3)  When  a  record  of  trial  in  a  case  covered  by  rules  1  or  2  is  reviewed 
In  the  office  of  the  Judge  Advocate  General,  or  any  branch  thereof,  and  is  found 
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(o  be  legally  sufficient  to  sustain  the  findings  and  sentence  of  the  court,  the 
reviewing  authority  will  be  so  informed  by  letter,  if  the  usual  time  of  mail 
delivery  between  the  two  points  does  not  exceed  six  days,  otherwise  by  telegram 
or  cjible,  and  tne  reviewing  authority  will  then  complete  the  case  by  publishing 
his  orders  thereon  and  directing  the  execution  of  the  sentence.  If  it  is  found, 
upon  review,  that  the  record  is  not  sufficient  to  sustain  the  findings  and 
sentence  of  the  court,  the  record  of  trial  will  be  returned  to  the  reviewing 
authority  with  a  clear  statement  of  the  error,  omission  or  defect  which  has 
been  found.  If  such  error,  omission  or  defect  admits  of  correction,  the  review- 
ing authority  will  be  advised  to  reconvene  the  c<mrt  for  such  correction ;  other- 
wise, he  will  be  advised  of  the  action  proper  for  him  to  take  by  way  of  ap- 
proval or  disapproval  of  the  findings  or  sentence  of  the  court,  remission  of  the 
sentence  in  whole  or  in  part,  retrial  of  the  case,  or  such  other  action  as  may  be 
appropriate  in  the  premises. 

(4)  Any  delay  in  the  execution  of  any  sentence  by  reason  of  the  proce<lure 
prescribe*!  In  rules  1,  2,  or  3  will  be  cretliteii  upon  any  term  of  c<mfinement 
or  imprisonment  imposetl.  The  general  court-martial  order  directing  the 
execution  of  the  sentence  will  recite  that  the  sentence  of  confinement  or  im- 
prisonment will  commence  to  run  from  a  specified  date,  which  date,  in  any 
given  case,  ^I'ill  be  the  date  of  original  action  by  the  reviewing  authority. 

(5)  The  procedure  prescribed  in  rules  1  and  2  shall  apply  to  any  command- 
ing general  in  the  field  whenever  the  Secretary  of  War  shall  so  decide  and 
Rhall  direct  such  commanding  general  to  send  records  of  courts-martial  involv- 
ing; the  class  of  cases  and  the  cnaracter  of  punishment  covered  by  the  said  rules 
cither  to  the  Office  of  the  Judge  Advocate  General,  at  Washington,  D.  C, 
or  to  any  branch  thereof  which  the  Secretary  of  War  may  establish,  for  final 
review  before  the  sentence  shall  be  finally  execute<l. 

(6)  Whenever,  in  the  judgment  of  the  Secretary  of  War,  the  exi)editious 
review  of  trials  by  general  courts-martial  occurring  in  certain  commands 
requires  the  establishment  of  a  branch  of  the  Judge  Advocate  General's  Office 
at  some  convenient  point  near  the  said  commands,  he  may  establish  such  branch 
office  and  direct  the  .sending  of  general  court-martial  records  thereto.  Such 
branch  office,  when  so  established,  shall  be  wholly  detached  from  the  command 
of  any  commanding  general  in  the  field,  or  of  any  territorial,  department,  or 
division  commander,  and  shall  be  responsn)le  for  the  performance  of  its 
duties  directly  to  the  Judge  Advocate  General. 

It  may  be  argued  that  the  procedure  here  proposed  will  be  more  cumber- 
some than  that  at  present  in  force,  and  will  result  in  unnecessary  delays  in 
the  execution  of  sentences.  It  is  obvious,  however,  that  such  a  contention  is 
without  real  merit.  But  few  officers  or  soldiers  are  sentenced  to  death ;  but 
few  officers,  considered  in  the  aggi'egate,  are  sentenced  to  dismissal ;  and,  in 
f*  majority  of  cases  at  the  present  time  where  a  soldier  is  sentenced  to  dis- 
honorable discharge  the  execution  thereof  is  suspended  by  the  reviewing 
authority  under  the  fifty-second  article  of  war.  There  may  be  cases  where 
the  execution  of  a  sentence  of  death  should  be  prompt,  but  there  will  be  no 
case  outside  of  the  actual  field  of  military  operations  where  a  prompt  execution 
of  a  sentence  is  so  imperative  that  time  can  not  be  taken  for  a  careful  review 
of  the  case  in  the  Office  of  the  Judge  Advocate  General ;  and  in  the  case  of  a 
death  sentence  in  the  zone  of  actual  military  operations  a  branch  of  the  Judge 
Advocate  General's  Office  could  review  the  case  with  such  expedition  that 
execution  of  the  sentence  need  not  be  deferred  more  than  a  week  at  most. 
In  cases  where  the  death  penalty  is  to  be  imposed  the  certainty  that  the 
proposed  action  Is  both  just  and  legal,  which  will  be  assure<l  by  the  existence 
of  these  rules,  will  more  than  compensate  for  the  brief  delay  involve<l.  In 
<aises  sent  to  this  office  for  review,  it  is  not  anticipated  that  the  delay  in 
execution  of  a  sentence  involving  dishonorable  discharge  need  exceed  60 
days  from  points  outside  the  continental  limits  of  the  United  States,  and 
need  not  exceed  30  days  from  any  point  within  such  limits.  Ordinarily  it 
will  be  much  less:  and  the  establishment  of  a  branch  of  this  office  in  France 
would  result  in  the  expeditious  review  of  all  ca.ses  originating  there.  Cases 
are  now  reviewed  promptly  In  this  office,  and  It  is  expected  that  the  office 
force  will  be  increased  as  necessary  so  as  not  to  permit  this  very  important 
work  to  lag  behind  during  the  continuance  of  the  war.  The  delay  which  would 
result  in  cases  of  enlisted  men  sentenced  to  dishonorable  discharge  Is  not 
Important,  because  a  sentence  of  dishonorable  discharge  is  usually  accom- 
panied by  a  sentence  of  forfeiture  of  pay  and  allowances  due  or  to  become 
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<iue.  The  Govemnient  will  thus  be  protected  from  loss,  while  the  man  will 
be  protected  from  injustice  by  the  rule  which  provides  that  the  time  so  lost 
in  obtaining  a  final  review  of  the  case  sliall  be  credited  upoa  his  term  of 
confinement. 

What  is  believed  to  be  a  imrticular  merit  of  the  i)lan  here  proposed  Is  tc»  be 
found  in  the  fact  that  when  a  record  is  discovered  to  l>e  insufficient,  or  to  W 
tinned  with  such  error  or  Illegality  that  the  finding  and  sentence  of  the  wuri 
can  not  In  justice  be  allowed  to  stand,  these  rules  make  It  p<»sslble  for  o)r- 
re<!tlve  action  to  be  taken  by  the  reviewing  authority  when  the  errors  are  called 
to  his  attention.  It  can  not  be  doubted  that  tills  officer  Is  the  one  c«>ntem- 
plated  by  the  Articles  of  War  as  the  proiier  officer  to  take  the  correctlvtf  action 
which  the  record  of  trial  may  dis<'lose  as  necessary.  A  prece<lent  for  ihe 
l)rocedure  involved  in  obtaining  a  review  of  the  case  by  the  Judge  Advm-site 
General  before  the  reviewing  authority  finally  disposes  of  the  case,  is  fouu'i 
in  the  rule  which  has  l)een  in  operation  for  some  time  to  the  effect  that  review- 
ing authorities  shall  not  send  men  to  a  penitentiary  for  confinement  until  tUi:» 
office  has  reviewed  the  records  of  trial  and  determined  that  penitentiary  con- 
finement is  legal.  Moreover,  I  have  no  doubt  that  the  establishment  of  these 
rules  will  result  in  greater  care  being  exercised  in  the  dis|>ositlon  of  cases  by 
reviewing  authorities  and  their  judge  advocates,  and  thus  the  existence  c»f  this 
revisory  system  will  tend  to  prevent  the  occurrence  of  the  errors  it  is  designed 
to  correct. 

Finally,  I  may  state  that  the  revisory  action  which  the  Judge  Advocate  Gen- 
eral would  take  under  these  rules  of  procedure  would  give  full  force  and  efftH.'t 
to  the  donation  of  power  contained  in  section  1199  of  the  Revise<l  Statutes,  with- 
out detracting  from  the  authority  conferred  by  any  of  the  Articles  of  War 
upon  any  other  ofiicer ;  and  would  assure,  the  need  of  which  was  suggested  by 
you  at  the  conclusion  of  your  memorandum,  the  establishment  of  "  such  priK-esses 
as  will  throw  around  every  man  In  the  Army,  whether  private  or  offic»»r,  the 
surest  safeguards  and  protection  which  can  be  devised  against  either  error  of 
law,  or  passion,  or  mistake  of  judgment  at  the  hands  of  those  wlio  try  blm  fur 
offenses  involving  either  his  property,  his  honor,  or  his  life." 

Judge  Advocate  General. 
From  the  Secretary  of  War. 
Memorandum. 
For:  Gen.  Crowder. 
The  entire  plan  has  my  approval. 

Please  have  letters  written  transmitting  projwsed  legislation  to  appropriate 
committees.    Put  orders  In  course  of  promulgation. 

Baker. 
Assistant  and  Chief  Clerk, 

January  15,  W18,  War  Department. 
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War  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  Jamiary  12, 191!<. 
Memornnduni  for  Gen.  Crowder: 

1.  You  want  my  views  upon  Maj.  Davis's  proposed  rule  of  proce<lure. 

(a)  It  Is,  If  legally  correct,  a  step — though  a  weak  and  uncertain  step — in  the 
right  dir(»ctlon,  in  that  it  gives  large  partial  recognition  to  the  existence  of  a 
power  somewhere  which  will  prove  helpful  and  salutary. 

(b)  It  is  faulty  as  a  definition  of  revisory  power  in  that  it  regards  that  power 
as  having  application  only  to  that  very  limited  number  of  cases  in  which 
sentences  should  be  stayed. 

(o)  Above  all,  however,  It  Is,  I  regret  to  say,  fundamentally  wrong  as  a 
matter  of  law.  The  theory  Is  for  the  reviewing  authority  to  approve  the 
judgment  but  susj^end  Its  execution  until  he  can  be  advised  of  the  correctness  of 
the  judgment  Itself,  and  if  advised  of  Its  Incorrectness  then  to  revise  it  himself. 
Having  once  approved  the  judgment.  It  passes  beyond  his  power  to  amend, 
and  such  power  of  amendment.  If  It  exists,  must  be  found  elsewhere.  On  the 
other  hand,  If  the  stay  of  execution  affects  the  judgment  Itself  and  make:!;  it 
coiiditUmal,  or  holds  it  In  gremlo  legls,  as  It  were,  awaiting  further  action  by 
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the  reviewing  authority,  then  It  is  not  final  and  can  not  be  reviswl  here  at  all. 
If  the  reviewing  authority  does  not  take  final  action,  there  is  nothing  for  this 
department  to  revise.  If  he  does  take  final  action,  tlien  the  judgment  passes 
beyond  his  power  to  revise.  Take  tliose  sentences  reviseil  In  this  office  in  due 
course  and  without  stay,  which  will  constitute  the  great  majority  of  oases: 
In  such  cases  the  action  of  the  reviewing  authority  is  unquestionably  final, 
and  if  there  is  to  be  revision  of  the  judgment  at  all  it  concede<lly  must  be  done 
by  some  authority  other  than  the  reviewing  authority.  In  such  cases  .surely  the 
department  would  have  to  exercise  the  [K)wer.  Viewed  from  whntover  angle,  it 
is  perfwtly  apparent  that  th<»  source  of  the  autlu)rity  Is  in  this  department  and 
iimst  be  exercised  by  this  department,  if  exercised  at  all.  No  system  can  be 
dcvisefl  whereby  the  convening  authority  revises  his  own  judgment  at  the  mere 
suggestion  of  this  department. 

(rf)  The  rule,  even  if  it  were  unquestioned  as  a  matter  of  law.  Is  contrary 
to  all  administrative  principle.  The  corrections  to  be  made  are  corrections  of 
errors  of  law  discovere<l  upon  review  here.  What  reason  can  there  be  to 
require  this  office  to  review  for  errors  of  law,  and  then  be  denie<l  tlu»  power  of 
wrrection  ?  In  any  system  of  law  jurlsillctlons  must  l)e  defined.  Powers  must 
be  located,  and  they  must  be  powers,  not  retiuests.  If  left  undefined,  or  resting 
upon  mere  comity,  the  system  is  not  likely  to  stand.  The  test  would  come 
wioner  or  later,  after  ])erhapH  a  multitude  of  disagreements.  It  adds  to  tlie 
ndniinlstrative  burden  and  the  time  require<l  to  finalize  a  judgment. 

2.  I  wish  I  could  give  concurrence  to  something  which,  though  less  than  the 
full  power,  would  be  satisfactory  to  you  and  the  Secretary  of  War,  and  would 
wrve,  at  the  .same  time,  as  a  partial  remedy.  I  can  not.  I  may  l)e  permitted 
to  .say,  however,  that  the  limitations  which  the  rule  seeks  to  place  upon  the 
exi»rclse  of  revisory  power  doubtless  have  their  origin  in  a  fear  of  the  conse- 
quence of  a  full  exercise  of  that  power.  Not  sharing  that  fear,  I  can  not 
sympathize  with  the  limitation.  Even  if  I  could  agree,  as  I  can  not,  that  such 
a  limitation  has  a  basis  in  law,  the  power,  if  it  exists  at  all,  should  be  exer- 
rl«ed  In  full.  Otherwise  It  should  be  entirely  denied.  Safety  lies  In  taking  one 
(t>»rse  or  the  other,  and  not  In  a  compromise. 

3.  I  have  given  this  question  of  revisory  power  the  best  that  Is  in  me.  I  see 
nr»  reason  whatever  to  hesitate  at  the  adoption  of  that  definition  of  revisory 
jurisdiction  which  is  found  in  my  recent  memorandum  and  which  was  adopted 
after  most  thorough  consideratUm  upon  the  part  of  many  of  the  assistants  of 
this  office  ns  to  what  the  law  requires.  I  do  not  believe,  as  much  as  I  should  like 
to  believe,  that  what  Maj.  Davis  proposed  is  sound  in  law  or  will  prove  safe  in 
practice.    I  regret,  therefore,  that  I  can  not  advise  you  to  adopt  it. 

S.  A.  Ansell. 


Exhibit  43. 

January  14,  1918. 
Memorandum  for  the  Secretary  of  War : 

The  attached  papers  will  claim  your  special  consideration.  They  are  respon- 
sive to  your  direction  of  December  28  In  respect  of  the  power  of  revision  of 
ci»art-martial  proceetllngs  by  the  appellate  procedure  suggested  for  your  con- 
si<!»>ration  by  Gen.  Ansell. 

I  think  the  new  rule  of  procedure  Issued  under  new  article  38  will  enable  us 
>o  act  reme<l!ally  on  the  class  of  cases  as  to  which  you  share  with  this  office 
th**  view  that  revisory  action  Is  necessary.  It  could  be  made  Immediately 
isvailable  by  your  approval  of  these  regulations;  but  in  order  that  there  may  be 
uo  delay  in  the  theater  of  war  It  will  be  necessary  for  you  to  issue  the  general 
<Tder  which  you  will  find  attachetl  to  tills  memorandum  and  which  follows  a 
Civil  War  precedent  in  establishing  a  branch  office  of  the  Judge  Advocate 
General  at  Gen.  Pershing's  headquarters. 

Please  consider  In  connection  with  this  matter  a  proposed  amendment  of 
section  1109,  Revised  Statutes,  vesting  In  the  President  of  the  United  States 
the  revisory  power  which  Gen,  Ansell  was  Inclined  to  find  already  vested  In 
the  Judge  Advocate  General  by  said  section  of  the  Revised  Statutes.  If  you 
approve  of  this  draft  I  would  request  to  have  it  brought  to  the  attention  of  the 
chalrnmn  of  the  two  military  committees,  with  a  request  for  its  enactment. 

E.  H.  Crowder, 
Judge  Advocate  General, 
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Exhibit  44. 

January  la  101<l 
From:  The  Office  of  the  Judge  Advocate  General. 
To :  The  Adjutant  General  of  the  Army. 

Subject :  General  order  establishing  rules  of  procedure  for  courts-martlai  and 
a  branch  of  the  office  of  Judge  Advocate  General  In  France. 
1.  I  transmit  herewith  a  draft  of  a  general  order  relating  to  the  above  sub- 
ject, which  should  be  published  as  promptly  as  possible,  and  approximately  in 
the  form  indicated.  The  substance  of  this  order  has  received  the  personal 
consideration  and  approval  of  the  Secretary  of  War,  who  has  directed  that  tlte 
same  be  put  in  course  of  promulgation  as  promptly  as  possible.  To  the  end 
that  the  contents  of  this  order  may  be  communicated  to  all  officers  competent 
to  convene  general  courts-martial  before  the  date  set  for  the  order  to  tnke 
effect,  I  suggest  that  action  be  expedited,  and  that  the  order  be  transmitteil 
by  telegram  or  cable  where  this  may  be  necessary.  The  order  itself  indicates 
that  it  is  to  become  effective  on  February  1,  1918. 

E.  H.  CaowDEit, 
Judge  Advocate  General 


Exhibit  45. 
General  Orders,  No.  7. 

War  Department. 
Washington,  January      ,  1918. 

I.  General  Orders,  No.  169,  War  Department,  Washington.  December  29,  1917, 
are  hereby  revoked,  and  the  following  rules  of  procedure  prescribed  by  the 
President  are  substituted  therefor.  This  order  will  be  effective  from  and  after 
February  1,  1918 : 

(1)  Whenever,  in  time  of  war,  the  commanding  general  of  a  territorial 
department  or  a  territorial  division  confirms  a  sentence  of  death,  or  one  of 
dismissal  of  an  officer,  he  will  enter  in  the  record  of  trial  his  action  thereon, 
but  will  not  direct  the  execution  of  the  sentence.  His  action  will  conclude  with 
a  recital  that  the  execution  of  the  sentence  will  be  directed  in  orders  after  the 
record  of  trial  has  been  revlewe<l  in  the  office  of  the  Judge  Advocate  General, 
or  a  branch  thereof,  and  its  legality  there  determined,  and  that  jurisdiction  is 
retained  to  talie  any  additional  or  corrective  action,  prior  to  or  at  the  time  of 
the  publication  of  the  general  court-martial  order  in  the  case,  that  may  be 
found  necessary.  Nothing  contained  in  this  rule  is  intended  to  apply  to  any 
aotirn  which  a  reviewing  authority  may  desire  to  take  under  the  fifty-first 
article  of  war. 

(2)  W'henever,  in  time  of  peace  or  war,  any  officer  having  authority  to  review 
a  trial  by  general  court-martial,  approves  a  sentence  Imposed  by  such  court 
which  includes  dishonorable  discharge,  and  such  officer  does  not  intend  to  sus- 
pend such  dishonorable  discharge  until  the  soldier's  release  from  conflneraent, 
as  provided  in  the  fifty-second  article  of  war,  the  said  officer  will  enter  in  the 
record  of  trial  his  action  thereon,  but  will  not  direct  the  execution  of  the  sen- 
tence. His  action  will  conclude  with  the  recital  specified  in  rule  1.  This  rule 
will  not  npply  to  a  commanding  general  in  the  field,  except  as  provided  in  rule  •'». 

(,S)  When  a  record  of  trial  in  a  case  covered  by  rules  1  or  2  is  reviewed  in 
the  office  of  the  Judge  Advocate  General,  or  any  branch  thereof,  and  is  found 
to  be  legally  sufficient  to  sustain  the  findings  and  sentence  of  the  court,  th»^ 
reviewing  authority  will  be  so  informed  by  letter,  if  the  usual  time  of  mail 
delivery  between  the  two  points  does  not  exceed  six  days,  otherwise  by  telegram 
or  cable,  and  the  reviewing  authority  will  then  complete  the  case  by  publishini: 
his  orders  thereon  and  directing  the  execution  of  the  sentence.  If  it  is  founl 
upon  review,  that  the  record  is  not  sufficient  to  sustain  the  findings  and  sentence 
of  the  court,  the  record  of  trial  will  be  returned  to  the  reviewlnir  authority 
with  a  clear  statement  of  the  error,  omission,  or  defect  which  has  been  fo\in«L 
If  such  error,  omission,  or  defect  admits  of  correction,  the  reviewing  authority 
will  be  advised  to  reconvene  the  court  for  such  correction;  otherwise,  he  will 
be  advised  of  the  action  proper  for  him  to  take  by  way  of  approval  or  di^'aT>- 
proval  of  the  findings  or  sentence  of  the  court,  remission  of  the  sentence  in  whole 
or  in  part,  retrial  of  the  case,  or  such  other  action  as  may  be  appropriate  in 
the  premises. 

(4)  Any  delay  In  the  execution  of  any  sentence  by  reason  of  the  proce<lure 
prescribed  in  rules  1,  2,  or  3  will  be  credited  upon  any  term  of  confinement  or 
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ImprisoiimeDt  imposed.  The  general  court-martial  order  directing  the  execution 
of  the  sentence  will  recite  that  the  sentence  of  confinement  or  imprisonment  will 
4H)mmence  to  run  from  a  specified  date,  which  date,  in  any  given  case,  will  be 
the  date  of  original  action  by  the  reviewing  authority. 

(5)  The  procedure  prescribed  in  rules  1  and  2  shall  apply  to  any  commanding 
general  in  the  field  whenever  the  Secretary  of  War  shall  so  decide  and  shall 
direct  such  commanding  general  to  send  records  of  courts-martial  involving 
the  class  of  cases  and  the  character  of  punishment  covered  by  the  said  rules, 
either  to  the  office  of  the  Judge  Advocate  General  at  Washington,  D.  C,  or  to 
any  branch  thereof  which  the  Secretary  of  War  may  establish,  for  final 
review,  before  the  sentence  shall  be  finally  executed. 

(6)  Whenever,  in  the  judgment  of  the  Secretary  of  War,  the  expeditious 
review  of  trials  by  general  courts-nmrtial  occurring  in  certnin  commands 
requires  the  establishment  of  a  branch  of  the  Judge  Advocate  Genera Ts  office 
at  some  convenient  point  near  the  said  commands,  he  may  establish  such 
branch  office  and  direct  the  sending  of  general  cnirt-martial  records  thereto. 
Such  branch  office  when  so  established  shall  be  wholly  detache<l  from  the 
command  of  any  commanding  general  in  the  field,  or  of  any  territorial,  depart- 
ment or  division  commander,  and  shall  be  respon.sible  for  the  performance  of  Its 
duties  to  the  Judge  Advocate  General. 

II.  There  is  hereby  established,  in  aid  of  the  revisory  power  conferred  on 
tlie  Judge  Advocate  General  of  the  Army  by  section  1199,  Revised  Statutes, 
a  branch  of  the  office  of  the  Judge  Advocate  (Jeneral  at  Paris,  France,  or 
at  some  other  point  convenient  to  the  headquarters  of  tlie  American  Expedi- 
tionary Forces  in  France,  to  be  selected  by  the  officer  detailed  as  the  hojid 
of  such  branch  office,  after  conference  with  the  commanding  general  of  the 
Amerian  Expeditionary  Forces  in  France.  The  officer  so  detailed  shall  be  the 
Acting  Judge  Advocate  General  of  the  American  Expeditionary  Forces  in 
Europe,  and  shall  report  to  and  be  controlled  in  the  performance  of  his  duties 
by  the  Judge  Advocate  General  of  the  Army. 

The  records  of  all  general  courts-martial  In  which  is  imposed  a  sentence  of 
death,  dismissal,  or  dishonorable  discharge,  and  of  all  military  commissions 
originating  in  the  said  Expeditionary  Forces  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge 
Advocate  General  to  examine  and  review  such  records,  to  return  to  the 
proper  commanding  officer  for  correction  such  as  are  Incomplete,  and  to  report 
to  the  proper  officer  any  defect  or  irregularity  which  renders  the  findings  or 
sentences  invalid  or  void,  in  whole  or  in  part,  to  the  end  that  any  part 
thereof  so  found  to  be  invalid  or  void  shall  not  be  carried  into  efTect.  The 
said  Acting  Judge  Advocate  General  will  forward  all  records  in  which  action 
i.s  complete,  together  with  his  review  thereof  and  all  proceedings  thereon, 
to  the  Judge  Advocate  General  of  the  Army  for  permanent  file. 


Exhibit  46. 

January  17,  1917. 
Memorandum  for  The  Adjutant  General. 

Subject:  Detail  of  an  officer  of  this  department  to  act  as  the  representative 
of  this  office  in  the  revision  of  cases  by  general  courts-martial  originating  in 
our  Expeditionary  Forces  in  Europe. 

1.  I  am  handing  you  herewith  a  request  for  the  prompt  publication  of  a 
general  order  which  has  received  the  personal  approval  of  the  Secretary  of 
War,  who  has  directed  that  it  be  put  in  course  of  promulgation  as  promptly 
as  possible.  This  order  is  to  l)ecome  effective  February  1,  1918,  and,  of 
course.  It  will  be  necessary  to  transmit  it  by  cable  to  certain  of  our  more 
distant  court-martial  jurisdictions.  It  will  be  ne<'essary.  I  assume,  to  so 
transmit  it  to  Gen.  Pershing  in  France,  and  I  should  like  a  special  order 
issued  and  transmitted  by  cable  to  Gen.  Pershing  at  the  time  of  the  trans- 
mission of  the  general  order  referred  to,  which  special  oi'der  should  be  phrased 
sul)stantially  as  follows: 

Until  further  orders  Brig.  Gen.  Walter  A.  Bethel,  judge  advocate,  will 
assume  charge  of  the  branch  of  the  office  of  the  Judge  Advocate  General  estab- 
Iisbe<i  in  France  by  War  Department  General  Orders,  No.  — ,  current  series, 
and  will  perform  the  duties  <»f  Acting  Judge  Advocate  General  indicated  in  the 
said  order. 

E.  H.  Chowder, 
Jnd{/c  Aflvocaic  General. 
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ExHiiiiT  47. 
General  Ordeb. 

There  Is  hereby  established,  in  aid  of  the  revisory  power  conferred  ou  tiie 
Judge  Advocate  (Jeneral  of  tlie  Army  by  section  1199,  Keviseil  Statutes,  a 
branch  of  the  office  of  the  Judge  Advocate  General,  at  Paris,  France,  or  at 
some  other  point  convenient  to  tlie  headquarters  of  the  American  Expeditionarr 
Forces,  in  PYance,  to  be  selected  by  the  officer  detailed  as  the  head  of  such 
brancli  office,  after  conference  with  the  commanding  general  of  tlie  American  Ex- 
peditionary Forces  in  France.  The  officer  so  detailed  shall  be  the  Acting 
Judge  Advocate  General  of  the  American  Expeditionary  Forces  in  Euroi>e,  and 
shall  report  to  and  be  controlled  in  the  performance  of  his  duties  by  tbe 
Judge  Advocate  General  of  the  Army. 

The  records  of  all  general  courts-martial  in  which  Is  imi)osed  a  sentence  of 
death,  dismissal,  or  dishonorable  discharge  and  of  all  military  commissions, 
originating  in  the  said  Expeditionary  Forces,  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge  Advo- 
cate General  to  examine  and  review  such  records,  to  return  to  the  proper  com- 
manding officer  for  correction  such  as  are  incomplete,  and  to  report  to  the  proper 
officer  any  defect  or  irregularity  which  renders  tlie  findings  or  sentence  invalid 
or  void,  in  whole  or  in  part,  to  the  end  that  any  sucli  sentence  or  any  part  thereof 
80  found  to  be  invalid  or  void  shall  not  be  carried  into  effect.  The  said  Acting 
Judge  Advocate  General  will  forward  all  reconls  in  which  action  is  complete, 
together  with  his  review  thereof  and  all  proceedings  thereon,  to  the  Judge 
Advocate  General  of  the  Army  for  permanent  file. 


Exhibit  48. 

January  19,  191S. 
Hon.  George  E.  ('hamuerlain, 

Chairman  Senate  Committee  on  Military  Affairs^ 

Washington,  D.  C. 

My  Dear  Senator:  I  am  inclosing  herewith  a  draft  of  a  proiK)saI  amend- 
ment of  section  1199,  Revised  Statutes,  which  has  my  complete  approval.  I 
hope  that  it  will  likewise  meet  with  the  approval  of  your  committee  and  that 
an  opi)ortmiity  may  be  found  of  securing  its  early  enactment  into  law. 

The  general  purpose  of  the  proposetl  legislation  is  to  vest  in  the  President 
revisory  powers  in  respect  to  sentences  of  courts-martial  and  other  military 
tribunals.  It  has  been  the  subject  of  thoughtful  consideration  by  the  Jud;:e 
Advocate  General,  and  In  the  light  of  the  new  conditions  which  now  confront 
us,  it  is  believed  to  be  both  wise  and  necessary. 

The  proposed  amendment  involves  three  propositions,  viz,  (a)  vesting  in 
the  President  the  power  to  disapprove,  modlfj',  vacate,  or  set  aside  either  in 
whole  or  in  part,  any  finding  or  sentence,  and  to  direct  the  execution  of  suofa 
part  of  any  sentence  as  has  not  been  vacateil  or  set  aside;  (b)  the  power  to 
suspend  execution  of  sentences  in  such  classes  of  cases  as  he  may  designate 
until  there  has  been  opportunity  to  consider  and  act  thereon;  and  (r)  the 
power  to  return  any  trial  record  to  the  court  through  the  reviewing  authority 
for  reconsideration  or  correction. 

The  first  proiKisition  finds  its  analogy  in  the  civil  courts,  in  the  apiiellate 
power  lodged  in  a  supremo  court.  The  second  is  a  1*61  ated  power  to  suspend 
execution  of  a  judgment  pending  appellate  review,  in  order,  when  deemed  ad- 
vi.sable,  to  preserve  the  status  quo.  The  third  Is  to  enlarge  the  power  now 
exercised  by  the  President  so  as  to  embrace  cases  coming  to  him  for  con- 
sideration under  the  provisions  of  the  proposed  amendment.  At  the  present 
time  the  President  exercises  the  power  of  returning  to  the  court,  through 
the  reviewing  authority,  the  record  of  any  trial  which  has  been  forwartled  to 
him  for  confirmation. 

I  believe  that  it  would  be  wise  i)ublic  policy  to  lodge  these  powers  in  tb* 
President.  He  is  the  (\)mnuinder  in  Chief  of  the  Army,  the  supreme  militao 
authority,  and  bears  to  the  Military  Establishment,  and  to  the  administrati«>n 
of  military  justice,  a  relation  analogous  to  that  occupied  by  the  supreme  court 
in  the  structure  of  a  civil  judiciary.  Upon  him  devolves  the  duty  of  securinc 
efficiency  and  maintaining  discipline  in  the  military  forces,  and  at  the  same 
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tiiue  so  to  adjust  the  operation  of  the  niachlDery  of  the  military  courts  that, 
80  far  as  possible,  instances  of  injustice  to  the  individual  soldier  will  be  reduced 
to  a  minimum. 

The  present  Articles  of  War  authorize  any  officer,  competent  to  convene  a 
general  court-martial,  to  approve  and  carry  into  execution  any  sentence 
affecting  an  enlisted  man,  including  noncommissioned  officers,  excepting  the 
death  sentence ;  and  in  addition,  the  commanding  general  of  a  Territorial  depart- 
ment, or  Territorial  division,  or  of  any  army  in  the  Held,  in  time  of  war,  as 
the  present,  may  approve  and  carry  into  execution  a  sentence  of  death  in 
certain  enumerated  cases,  or  the  dismissal  of  an  officer  below  the  grade  of 
brigadier  general  (articles  4^-48).  In  these  cases  no  confirmation  seems  to 
be  authorized  or  contemplated  by  the  President,  although  the  officer  approving 
the  sentence  may,  if  he  sees  fit,  suspend  execution  until  the  pleasure  of  the 
President  is  known  (fifty-first  article  of  war).  In  these  respects  the  present 
Articles,  of  War  do  not  differ  essentially  from  the  prior  compilations  of  1806 
and  1874,  although  in  1862,  during  the  Civil  War,  it  was  provided  by  inde- 
pendent legislation  that  a  sentence  of  death,  or  of  imprisonment  in  a  peni- 
teDtiary.  should  not  be  carried  into  execution  until  approved  by  the  President 
(sec.  5,  act  of  July  17,  1862,  12  8tat.,  5d8).  The  legislation  which  is  now 
found  in  section  1199,  Revised  Statutes,  originated  in  1862  and  thereafter 
went  through  sundry  changes  without  affecting  its  essential  characteristics 
(sec.  5,  act  of  July  17,  1862.  12  Stat.,  598;  sec.  5,  act  of  June  20,  1864,  13 
Stat.,  145).  Throughout  the  whole  period  that  this  legislation  has  been  in  effect, 
it  has  been  the  practice  for  the  Judge  Advocate  General  of  the  Army  to 
examine  the  records  of  trial  by  general  courts-martial  and  other  military 
courts  primarily  witli  the  view  of  determining  whether  the  proceedings  were 
regular  and  valid,  and  to  make  report  thereon  through  the  Secretary  of  War 
to  the  President.  During  that  whole  time,  it  has  been  the  settled  construction 
and  practice  of  the  War  Department,  and  its  law  officers,  to  regard  as  final, 
and  beyond  api>ellate  or  corrective  action,  the  judgments  of  courts-martiai 
when  approved  by  the  reviewing  authority,  except  In  cases  where  the  pro- 
ceedings were  coram  non  judice  or  for  other  cause  void  ab  initio.  Thus  it  has 
been  held  by  the  Judge  Advocate  General  in  many  cases  that  a  sentence  pro- 
nounced by  a  court-martial  and  approved  by  the  proper  convening  authority, 
was  final  and  could  not  be  revoked  or  set  aside  by  the  President  or  by  any  de- 
pjirtment  of  the  Government,  unless  the  court  was  without  jurisdiction,  or 
the  proceedings  were  invalid,  and  that  relief  could  be  had  only  through  the 
exercise  of  the  executive  power  to  pardon. 

We  are  now  a.ssembling  a  large  Army.  Our  young  men  are  being  drawn 
from  the  homes  of  the  Nation  and  placed  in  military  ser\-ice,  both  in  the  ranks 
and  as  officers.  A  very  large  percentage  of  the  officers  of  the  new  Army  are 
of  nef!essity  drawn  from  civil  life,  and  it  is  no  reflection  upon  them  to  say 
that  they  have  had  little,  if  any,  opportunity  to  acquaint  themselves  with  the 
hLstory,  usages,  or  principles  of  military  law,  or  the  practice  of  military  tribu- 
nals. In  our  new  Army,  more  than  ever  l)efore.  It  Is  not  at  all  unlikely  that 
sentencc»s  may  lie  Iniposeil  by  courts-ma rtlal  and  approve<l  by  the  reviewing 
authorities  which,  if  carried  into  exei'utlon,  will  work  great  injustice  to  the 
individual  soldier.  In  practice  and  under  existing  legislation  the  trial  records 
now  come  to  the  office  of  the  Judge  Advocate  General  for  review.  In  that 
office  cases  may  be  examlne<l  with  deliberation  far  removed  from  the  Innne- 
diate  atmosphere  of  apparent  military  exigency.  It  Is  the  purpose  of  the  pro- 
IK)sed  legislation,  when  it  appears,  after  such  exaniluutlon,  that  the  substantial 
rights  of  the  accused  were  disregarded  upon  the  trial,  or  the  evidence  is  in- 
sufficient, or  an  unnecessarily  severe  sentence  has  been  lmiM)sed,  or  for  other 
cause  the  sentence  should  be  modified  or  set  aside,  to  vest  In  the  I'resldent 
clear  statutory  authority  to  disapprove,  modify,  vacate,  or  set  aside  any  find- 
ing or  sentenc*e,  in  whole  or  In  part.  In  order  that  he  may  have  an  opi>ortu- 
nity  to  exercise  this  revisory  iK>wer.  it  Is  proiwsetl  to  give  him  authority  to 
.susi>end  execution  of  such  sentences  until  opportunity  has  l)een  had  for  review 
by  the  Judge  Advocate  General  and  a  report  thereon  to  him.  With  this  power 
conterre<l  and  this  practice  establishe<l,  a  person  fcmnd  to  have  been  errone- 
ously convict e<l,  i)r  upon  whom  too  severe  a  sentence  has  been  Iniposeil,  may, 
In  tile  one  case,  have  his  IniUM-ence  adjudgetl,  and.  In  the  other,  the  proper 
Hentence  imposed,  and  not,  as  now,  he  rendtted  for  relief  to  the  pardoning 
IHiwer  of  the  Executive,  which  le;ives  the  (piestlon  of  guilt  untouched  and 
ofjerates  only  by  way  of  Executive  ch  nieucy. 
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It  will  be  noted  that  the  proposed  legislation  authorizes  the  President  to 
designate  the  classes  of  eases  in  which  sentence  shall  he  suspended  until  the 
case  has  been  reviewed  by  the  Judge  Advocate  General,  and  report  made  to 
the  President.  In  a  great  majority  of  cases  tried  by  court-martial  there  will 
be  no  necessity  for  the  application  of  the  new  legislation ;  for  instance,  speciAl 
and  summary  courts  deal  with  minor  military  offenses.  These  courts  liave 
but  a  limited  jurisdiction  as  to  the  sentences^ which  may  be  imposed,  and  as  to 
such  sentences  it  is  believe<i  that  there  is  no  good  reawm  why  final  action  may 
not  be  taken  by  the  officer  appointing  the  court.  The  classes  of  cases  intended 
to  be  reached  are  those  which  Involve  a  sentence  of  death,  dishonorable  dis- 
charge, or  dismissal.  By  leaving  to  the  President  the  power  of  designating 
the  classes  of  cases  in  which  execution  of  sentence  may  be  suspended,  pending 
his  action  thereon,  the  practice  to  be  followed  may  be  adjusted  from  time  to 
time  to  meet  changing  conditions  in  the  military  situation. 

Under  the  ninety-sixth  article  of  war,  courts-martial  are  given  jurisdiction 
to  try  persons  subject  to  military  law  for  "all  crimes  or  offenses  not  capital. 
Under  this  grant  of  jurisdiction  persons  in  the  military  service  are  now  fre- 
quently tried  for  the  commission  of  civil  crimes,  and  it  is  obvious  that  the  trial 
of  these  offenses  by  military  courts,  unlearned  in  the  law,  adds  an  element  of 
uncertainty  as  to  the  legality  of  the  outcome  which  serves  forcibly  to  empha- 
size the  need  of  the  revisory  powers  lierein  suggested  for  the  protection  of 
persons  accused  of  crime  and  to  safeguard  the  administration  of  military 
Justice. 

When  the  existing  Articles  of  War  were  revised  in  1916  there  was  introduced 
as  new  matter  the  thirty-eighth  article  of  war,  which  authorizes  the  President 
to  prescribe  rules  of  procedure  In  cases  before  c<mrts-martial  and  other  mili- 
tary courts.  Under  this  grant  of  power  the  President  has  promulgated  certain 
rules  of  procedure  susi^ending  the  execution  of  sentences  of  dishonorable  di.<5- 
charge,  death,  and  dismissal  until  the  records  of  trial  in  such  cases  have  been 
reviewed  in  the  office  of  the  Judge  Advocate  General,  but  it  is  clear,  for  the 
reasons  heretofore  pointed  out,  that  the  exercise  of  this  power  does  not  mt»et 
all  the  requirements  of  the  situation.  In  order  to  place  the  whole  matter 
where  it  will  be  beyond  cavil  or  dispute,  and  by  a  clear  grant  of  statutory 
power  to  vest  in  the  President  an  authority  which  he  should,  beyond  all  ques- 
tion, be  authorized  to  exercise,  the  legislation  requested  should  be  enactetl 
into  law,  since  its  whole  purpose  is  to  protect  the  rights  of  men  on  trial,  and 
to  remove  the  possibility  of  being  compelled  to  say  In  any  case  that  an  injus- 
tice has  been  done  for  which  the  statutes  provide  no  clear  or  adequate  remedy. 

I  am  sure  the  Judge  Advocate  General  will  be  glad  to  api)ear  in  person 
or  by  rei>resentative  before  your  committee,  should  any  further  explanation  of 
the  proposed  legislation  be  desired. 
Very  respectfully. 


Secretary  of   War. 


EXHIRIT   49. 
PROPOSED   AMENDMENT   OF    SECTION    1100,    EEVISRD    ST\TUTES. 

The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  lie  recorded 
the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  military  com- 
missions, and  report  thereon  to  the  President,  trho  shall  hare  poicer  to  dis- 
approve, vacate,  or  set  aside  any  finding,  in  ichole  or  in  part,  to  modify, 
vacate,  of  set  aside  any  sentence,  in  whole  or  in  part,  and  to  direct  the  execvUon 
of  such  part  only  of  any  senieixce  as  has  not  been  vacated  or  set  aside.  The 
President  may  suspend  the  execution  of  sentence  in  such  classes  of  «Mf.<  «* 
may  he  desiynated  by  him  until  acted  upon  as  herein  provided  and  may  return 
any  record  through  the  revieicing  authority  to  the  court  for  reconsideration 
or  correction.  In  addition  to  the  duties  herein  enumerated  to  he  perlormcd 
hy  the  Judge  Advocate  General,  he  shall  perforin  such  otlier  duties  as  luive 
l)een  heretofore  performed  by  the  Judge  Advocate  General  of  the  Army. 

(The  new  matter  Is  in  italics.) 
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Exhibit  50. 

Januaby  19,  1918. 
Hin.  S.  HuBBST  Deht,  Jb., 

Chairman  House  Military  Affairs  Committee^ 

Washington,  D.  C. 

Mt  Deab  Mb.  Dent:  I  am  inclosinjc  herewith  a  draft  of  a  proposed  amend- 
ment of  section  1190,  Revised  Statutes,  which  has  my  complete  approval. 
I  hope  that  it  will  likewise  meet  with  the  approval  of  your  committee  and 
tbflt  an  opportunity  may  be  found  of  securiugr  its  early  enactment  into  law. 

The  general  purpose  of  the  proposed  legislation  is  to  vest  In  the  President 
revisory  powers  in  respect  to  sentences  of  courts-martial  and  other  military 
tribunals.  It  has  been  the  subject  of  thoughtful  consideration  by  the  Judge 
Advocate  General,  and  in  the  light  of  the  new  conditions  which  now  con- 
front us,  it  is  believed  to  be  both  wise  and  necessary. 

The  proposed  amendment  involves  three  propositions,  viz:  (a)  Vesting  In 
the  President  the  power  to  disapprove,  modify,  vacate,  or  set  aside,  either 
in  whole  or  in  part,  any  finding  or  sentence,  and  to  direct  the  execution  of 
such  part  of  any  sentence  as  has  not  been  vacated  or  set  aside;  (b)  the  power 
to  suspend  execution  of  sentences  in  such  classes  of  cases  as  he  may  designate 
until  there  has  been  opportunity  to  consider  and  act  thereon;  and  (c)  the 
power  to  return  any  trial  record  to  the  court  through  the  reviewing  authority 
for  reconsideration  /)r  correction. 

The  first  proposition  finds  its  analogy  in  the  civil  court  in  the  appellate 
power  lodged  in  a  supreme  court.  The  second  is  a  related  power  to  suspend 
execution  of  a  Judgment  pending  appellate  review,  in  order,  when  deemed  ad- 
\isahle,  to  preserve  the  status  quo.  The  third  is  to  enlarge  the  power  now 
exercised  by  the  President  so  as  to  embrace  cases  coming  to  him  for  con- 
sideration under  the  provisions  of  tlie  proposed  amendment.  At  the  present 
time  the  President  exercises  the  power  of  returning  to  the  court,  through  the 
reviewing  authority,  the  record  of  any  trial  which  has  been  forwarded  to 
him  for  confirmation. 

I  believe  that  it  would  be  wise  public  policy  to  lodge  these  powers  in  the 
President.  He  is  the  Commander  in  Chief  of  the  Army,  the  supreme  military 
unthority,  and  bears  to  the  Military  Establishment,  and  to  the  administration 
of  military  justice,  a  relation  analogous  to  that  occupied  by  the  Supreme 
Court  in  the  structure  of  a  civil  judiciary.  Upon  him  devolves  the  duty  of 
securing  efficiency  and  maintaining  discipline  in  the  mlltary  forces,  and  at 
the  same  time  so  to  adjust  the  operation  of  the  machinery'-  of  the  military 
courts  that,  so  far  as  possible,  instances  of  injustice  to  the  individual  soldier 
will  be  reduced  to  a  minimum. 

The  present  Articles  of  War  authorize  any  officer,  competent  to  convene 
a  general  court-martial,  to  approve  and  carry  into  execution  any  sentence 
affecting  an  enlisted  man,  Including  noncommissioned'  officers,  excepting  the 
'leath  sentence:  and  in  addition,  the  commanding  general  of  a  Territorial 
department,  or  Territorial  division,  or  of  any  army  in  the  field,  in  time  of  war, 
as  the  present,  may  approve  and  carry  into  execution  a  sentence  of  death 
in  certain-  enumerated  cases,  or  the  dismissal  of  any  officer  below  the  grade 
of  brigadier  general  (articles  46-48).  In  these  cases  no  confirmation  seems 
to  be  authorized  or  contemplated  by  the  President,  although  the  officer  a\y- 
proving  the  sentence  may.  If  he  sees  fit,  su*«pend  execution  until  the  pleasure 
of  the  President  is  known  (fifty-first  article  of  war).  In  these  respects  the 
present  Articles  of  War  do  not  diflfer  essentially  from  the  prior  compilations 
of  1806  and  1874,  although  in  1862,  during  the  Civil  War,  it  was  provided 
l»y  independent  legislation  that  a  sentence  of  death,  or  of  Imprisonment  in 
a  penitentiary,  should  not  be  carried  into  execution  until  approved  bv  the 
President  (sec.  5,  act  of  July  17,  1802,  12  Stat.,  598).  The  legislation  which 
is  now  found  in  section  1199,  Revised  Statutes,  originated  in  1862,  and  there- 
Jifter  went  through  sundry  changes  without  afl'ectinir  Its  essential  character- 
istics (sec.  5,  act  of  July  17,  1862,  12  Stat.,  508;  sec.  5,  act  of  June  20,  1864, 
13  Stat.,  145).  Throughout  the  whole  period  that  this  leirislation  has  been  in 
effect,  it  has  been  the  practice  for  tlie  Judge  Advocate  General  of  the  Army 
to  examine  the  records  of  trial  by  general  courts-martial  and  other  military 
eourts  primarily  with  the  view  of  determining  whether  the  proceedings  were 
regular  and  valid,  and  to  make  report  thereon  through  the  Secretary  of  War 
to  the  President.  During  that  whole  time  it  has  been  the  settle<l  construction 
and  practice  of  the  War  Department  and  its  law  officers  to  regard  as  final. 
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and  beyond  appellate  or  corrective  action,  the  judgments  of  oourt.H-maniul 
when  approved  by  the  reviewing  authority,  except  in  cases  where  the  prt»- 
ceedings  were  coram  non  judice  or  for  other  cause  void  ab  Initio.  Tliu<  It 
has  been  held  by  the  Judge  Advocate  General  In  many  cases  that  a  senteiKr 
pronounced  by  a  court-martial  and  approvcni  by  the  proper  convening  au- 
thority was  final  and  could  not  be  revoked  or  set  aside  by  the  President  nr 
by  any  department  of  the  Government,  unless  the  court  was  without  juris- 
diction or  the  proceedings  were  invalid,  and  that  relief  could  be  had  only 
through  the  exercise  of  the  Executive  power  to  pardon. 

We  are  now  assembling  a  large  Army.  Our  young  men  are  being  drawn 
from  the  homes  of  the  Nation  and  placed  in  military  service,  both  in  tiie  rank< 
and  as  officers.  A  very  large  percentage  of  the  officers  of  the  new  Army  iwv 
of  necessity  drawn  from  civil  life,  and  it  is  no  reflection  upon  them  to  say  that 
they  have  had  little,  if  any,  opportunity  to  acquaint  themselves  with  the  his- 
tory, usages,  or  principles  of  military  law,  or  the  practice  of  military  tribunals. 
In  our  new  Army,  more  than  ever  before,  it  is  not  at  all  unlikely  that  sentemvs 
may  be  imposed  by  courts-martial  and  approved  by  the  reviewing  authoritie< 
which,  if  carried  into  execution,  will  work  great  Injustice  to  the  Individual 
soldier.  In  practice  and  under  existing  legislation  the  trial  records  now  coiih* 
to  the  office  of  the  Judge  Advocate  General  for  review.  In  that  office  cast-s 
may  be  examined  with  deliberation  far  removed  from  the  immediate  atmosphere 
of  apparent  military  exigency.  It  is  the  purpose  of  the.  proposed  legislation, 
when  it  appears,  after  such  examination,  that  the  substantial  rights  of  th*" 
accused  were  disregardecl  upon  the  trial,  or  the  evidence  Is  insufficient,  or  an 
unnecessarily  severe  sentenc*e  has  been  lm]K)sed,  or  for  other  cause  the  sen- 
tence should  be  modified  or  set  aside,  to  vest  in  the  President  clear  statutory 
authority  to  disapprove,  modify,  vacate,  or  set  aside  any  finding  or  sentence, 
in  whole  or  in  part.  In  order  that  he  may  have  an  opportunity  to  exercise 
this  revisory  power,  it  Is  proposetl  to  give  him  authority  to  suspend  executltm 
of  such  sentences  until  opiwrtunlty  has  been  had  for  review  by  the  Judge 
Advocate  General  and  a  reimrt  thereon  to  him.  With  this  power  conferre<l 
and  this  practice  established,  a  person  found  to  have  been  erroneously  ctmvicte<l. 
or  upon  whom  too  severe  a  sentence  has  been  imposed,  may,  in  the  one  caM». 
have  his  innocence  adjudged,  and  in  the  other  the  proper  sentence  imposetl,  an<! 
not,  as  now,  be  remitti^l  for  relief  to  the  pardoning  power  of  the  Executive, 
which  leaves  the  question  of  guilt  untouchetl  and  operates  only  by  way  •»f 
Executive  clemency. 

It  will  be  noted  that  the  proposed  legislation  authorizes  the  President  t«« 
designate  the  classes  of  cases  In  which  sentence  shall  be  suspended  until  ilie 
case  has  been  reviewed  !)y  the  Judge  Advocate  General  and  report  made  to  the 
President.  In  a  great  majority  of  cases  trietl  by  ctmrts-martlal  there  will  l>e 
no  necessity  for  the  application  of  the  new  legislation — for  instance,  special  ami 
summary  courts  deal  with  minor  military  offenses.  These  courts  have  but  a 
limited  jurisdiction  as  to  the  sentences  which  may  be  Imposed,  and  as  to  such 
sentences  It  Is  believed  that  there  Is  no  good  reason  why  final  action  may  not 
be  taken  by  the  officer  appointing  the  ccnirt.  The  classes  of  cases  Intended  to 
be  reached  are  those  which  involve  a  sentence  of  death,  dishonorable  discharjre, 
or  dismissal.  By  leaving  to  the  President  the  power  of  designating  the  cla«^«^ 
of  cases  in  which  execution  of  sentence  may  be  suspended,  pending  his  action 
thereon,  the  practice  to  be  followed  may  be  adjustetl  from  time  to  time  to  n»eet 
changing  conditions  in  the  military  situation. 

lender  the  ninety-sixth  article  of  war  courts-martial  are  given  jurisdicti(»n 
to  try  persons  subject  to  military  law  for  "  all  crimes  or  <»fFen8es  not  capital." 
Under  the  grant  of  jurlsdUtion  persons  in  the  military  service  are  now  fre- 
quently trie<l  for  the  commission  of  civil  crimes,  and  it  Is  obvious  that  the 
trial  of  these  offenses  by  military  courts,  unlearned  in  the  law,  adds  au  element 
of  uncertainty  as  to  the  legi\llty  of  the  outcome  which  serves  forcibly  to 
emphasize  the  need  of  the  revisory  iwwers  herein  suggested  for  the  protection 
of  persons  accused  of  crime  and  to  safeguard  the  administration  of  military 
justice. 

When  the  existing  Articles  of  War  were  revised  in  1916  there  was  introtluwl 
as  new  matter  the  thirty-eighth  article  of  war,  which  authorizes  the  President 
to  prescribe  rules  of  procedure  In  cases  before  courts-martial  and  other  mili- 
tary courts.  Under  this  grant  of  power  the  President  has  pnmiulgated  certain 
rules  of  procedure  susi)endlng  the  execution  of  sentences  of  dishonorable  div 
charge,  death,  and  dismissal  until  the  records  of  trial  In  such  cases  have  l>eep 
reviewed  in  the  office  of  the  Judge  Advocate  General ;  but  it  is  clear,  for  the 
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reasons  heretofore  pointe<l  out,  that  the  exercise  of  this  power  does  not  meet 
ail  the  requirements  of  the  situathm.  In  order  to  place  the  whole  matter  where 
it  will  be  l>eyon<l  cavil  or  dispute,  and  by  a  clear  grant  of  statutory  power  to 
vest  In  the  President  authority  which  he  should,  beyond  all  question,  be  au- 
thorized to  exercise,  the  le^slatlon  requested  should  be  enacted  into  law,  since 
its  whole  purpose  is  to  prote<*t  the  rights  of  men  on  trial  and  to  remove  the 
possibility-  of  beinji;  compelled  to  suy  in  any  case  that  an  inJuKtice  has  been 
done  for  which  the  statutes  provide  no  clear  or  adequate  remedy. 

I  am  sure  the  Judge  Advocate  (toneral  will  be  glad  to  api)ear  in  person,  or 
by  representative,  before  your  committee  should  any  further  explanation  of 
The  pro]M)se<l  legislation  l>e  desired. 
Verj-  res|)ectfnlly, 


Secretary  of  War. 


Exhibit  51. 


PB0PO8ED  AMENDMENT  OF  SECTION  1100,  BEVISGD  STATUTES. 

The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  be  recorded 
the  proceetlings  of  all  courts-martial,  courts  of  inquiry,  and  military  com- 
niii^sions,  and  report  thereon  to  the  PreHdent,  who  shall  hare  potrer  to  dis- 
approre,  vacate,  or  set  aside  any  findinffy  in  whole  or  in  part,  to  modify,  vacate^ 
or  $€t  aside  any  sentence,  in  whole  or  in  part,  and  to  direct  the  execution 
of  iKuch  part  only  of  any  sentence  as  has  not  been  vacated  or  set  aside.  The 
Prestident  may  suspend  the  execution  of  sentences  in  such  classes  of  cases 
an  may  be  designated  by  him  until  acted  upon  as  herein  provided  and  may 
return  any  record  through  the  reviewing  authority  to  the  court  for  recon- 
*i(1era(ion  or  correction.  In  addition  to  the  duties  herein  enumerated  to  be 
performed  by  the  Judge  Advocate  General,  he  shall  perform  such  other  duties 
85;  have  been  heretofore  performed  by  the  Judge  Advocate  General  of  the 
Army. 

The  new  matter  Is  in  italics. 


House  of  Representatives, 
Committee  on  Militaby  Affairs, 

Washington,  D,  C,  January  22,  1918. 
Hon.  Newton  D.  Baker, 

Secretary  of  War,  Washington,  D.  C. 

Dear  Mb.  Secretary  :  I  beg  to  acknowledge  the  receipt  of  your  letter  of  the 
10th  instant  inclosing  draft  of  a  proposed  amendment  to  section  1199  of  the 
Revised  Statutes,  which  shall  be  given  attention. 
Yours,  sincerely, 

S.  H.  Dent,  Jr. 


ExHisrr  52. 


December  28,  1917. 
Memorandum  for  Ma  J.  Gen.  Enoch  H.  Crowder. 

I  have  read  with  interest  and  close  attention  the  vigorous  brief  of  Gen. 
Ansell  on  the  question  as  to  whether  or  not  appellate  power  to  revise,  modify, 
and  aflirm  findings  and  sentences  of  courts-martial  is  conferred  upon  the  Judge 
Advocate  General  of  the  Army  by  section  1199  of  the  Revised  Statutes. 

It  is  impossible  not  to  admire  the  earnestness  and  eloquence  with  which 
<ien.  Ansel  presents  his  view.  For  the  most  part,  however,  the  argument  runs 
to  the  necessity  of  the  power  rather  than  to  Its  existence.  It  may  very  well 
he  that  this  power  should  exist,  either  In  the  Judge  Advocate  General  or  in 
the  Secretary  of  War,  advised  by  the  Judge  Advocate  General ;  but  If  I  were 
asking  Congress  at  this  time  to  give  that  power,  I  should  feel  the  necessity 
'>f  so  limiting  the  language  of  the  donation  as  not  to  paralyze  the  di-scipllnary 
power  of  the  commander  in  chief  of  the  American  Expeditionary  Forces,  who, 
it  seems  to  me,  is  in  a  situation  where  grave  consequences  might  be  entailed 
hy  inconclusive  action  on  his  part. 

Generally  the  administration  of  justice  Is  a  compromise  between  speed  and 
certainty.     Tlie   close   cases   and    niajority-of-one   decisions   of   our   supreme 
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courts  would  Justify  thft  belief  that  if  there  were  other  courts  more  supreme 
In  many  of  these  cases  different  results  might  finally  be  obtained;  and  yet 
somewhere  there  has  to  be  an  end  to  litigation,  and  to  that  end,  therefore, 
finality  is  always  a  question  of  Judgment,  resting  In  legislative  discretion. 
Therels  nothing  intrinsically  abhorrent  in  the  idea  of  finality  in  judgments  of 
courts-martial  approved  by  the  reviewing  authority.  Whether  or  not,  how- 
ever, injustices  are  likely  to  arise  from  such  a  course  which  would  outweigh 
in  gravity  the  delays  necessary  to  perfect  a  complete  review  on  appeal  is  a 
question  about  which  dlfl'erences  of  opinion  may  well  exist. 

These  considerations  have  little  to  do  with  the  immediate  question,  which 
Is,  whether  or  not  the  use  of  the  word  "  revise  "  is  legally  a  donation  of  appel- 
late jurisdiction.  Gen.  Ansell  cites  the  act  of  July  17,  1862  (12  Stat.  598, 
p.  20  Ansell  brief),  as  directing  the  return  of  records  of  courts-martial  to  the 
oflice  of  the  Judge  Advocate  General  for  purposes  of  revision.  On  page  21 
of  his  brief  he  cites  the  act  of  1864  (13  Stat,  145)  generally  to  tbe  Siime 
effect.  It  would  be  Interesting  to  know  whether  summary  execution  of  judg- 
ments of  courts-martial  was  at  that  time  also  contained  in  the  laws  of  war. 
Obviously,  if  such  summary  executions  were  authorized,  the  subsequent 
return  of  the  record  for  revision  could  not  be  held  to  be  for  appellate  review, 
since  it  would  be  a  vain  thing  to  review  the  record  after  the  execution  of 
judgment. 

If  the  word  "revise"  is  to  be  held  to  confer  appellate  jurisdiction,  as  dis- 
tinguished from  jurisdiction  in  error,  what  provision  has  been  made  for  a 
retrial  or  trial  de  novo,  for  the  summoning  of  witnesses,  and  for  doing  what 
justice  may  require  In  the  case.  For  instance,  a  report  may  come  to  the 
Judge  Advocate  GeneraFs  Oflice  which  contains  radical  errors  of  law.  Has 
the  Judge  Advocate  General  the  right  to  set  aside  the  proceedings  and  direct 
a  new  trial  to  be  had  before  the  same  or  a  different  court,  or  may  he  summon 
the  parties  before  him  with  the  necessary  witnesses  and  become  himself  a 
court-martial,  or  is  he  remitted  to  a  quashing  of  the  whole  proceedings  and 
restoration  of  the  defendants  to  their  original  status  protected  from  subse- 
quent prosecution  by  the  bar  of  former  jeopardy?  In  other  words.  Just  what 
procedure  is  contemplated  in  the  cases  which  Gen.  Ansell  has  in  mind? 

I  have  not  the  facts  in  the  mutiny  cases  in  my  mind,  but  as  I  recall  it  (Jen. 
Ansell  ordered  the  discharge  of  those  convicted  of  this  mutiny,  and  I  assume 
he  felt  himself  without  power  to  direct  the  trial  of  the  officer  whose  miscon- 
duct causetl  the  offense.  I  presume  he  felt  equally  without  power  to  examine 
into  such  minor  derelictions  as  may  have  attended  the  conduct  of  the  men 
tried  for  the  mutiny,  who,  even  though  they  may  have  been  guiltless  of  mutiny, 
may  yet  have  been  derelict  in  other  ways  with  regard  to  that  incident  which  a 
complete  administration  of  justice  could  be  in  a  position  to  take  notice  of. 

I  would  be  glad  to  have  your  views  upon  the  two  questions  suggested  here: 
(1)  With  regard  to  the  coexistence  of  the  power  of  summary  execution  with  the 
power  of  revision  in  1862  and  1864,  and  (2)  the  sort  of  appellate  procedure 
involved  in  the  power  to  revise,  according  to  the  view  accepted  by  Gen.  Ansell 
and  his  associates. 

I  am  not  undertaking  to  decide  this  question  at  this  time,  but  I  would  be 
glad  to  have  the  further  orders  to  which  your  memorandum  of  December  17 
refers  brought  to  my  attention  as  early  as  possible,  with  your  own  recommen- 
dations as  to  how  far  we  should  go  in  this  matter  by  Executive  order,  and  to 
what  extent  legislative  redress  should  be  sought. 

I  am  sure  that  you  and  I  both  sympathize  with  Gen.  Ansell's  main  purpose, 
which  is  to  establish  such  processes  as  will  throw  around  every  man  in  the 
Army,  whether  private  or  officer,  the  surest  safeguards  and  protections  which 
can  be  devised  against  either  error  of  law  or  passion  or  mistake  of  judgment  at 
the  hands  of  those  who  try  him  for  offenses  involving  either  his  property,  his 
honor,  or  his  life. 

Cordially,  yours, 

Newton  D.  Bakes, 

Secretary  of  War. 

ExHmiT  53. 

War  Department, 
General  Orders,  No.  169.  Washington,  December  «9,  l$n. 

I__ Whenever,  in  time  of  war,  the  commanding  general  of  a  territorial  depart- 
ment or  a  territorial  division  confirms  a  sentence  of  death,  the  executtion  of 
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iDCb  sentence  shall  be  deferred  until  the  record  of  trial  has  been  reviewed  in 
tbe  office  of  the  Judge  Advocate  General  and  the  reviewing  authority  has  been 
informed  by  the  Judge  Advocate  General  that  such  review  has  been  made  and 
that  there  Is  no  legal  objection  to  carrying  the  sentence  into  execution.  The 
general  court-martial  order  publishing  the  result  of  the  trial  shall  recite  that 
the  date  for  the  execution  of  the  sentence  will  be  hereafter  fixed  and  published 
in  general  orders ;  and  the  fixing  of  the  date  of  execution  and  the  publication 
thereof  shall  follow  the  receipt  of  advice  from  the  Judge  Advocate  General 
that  there  is  no  legal  objection  to  the  execution  of  the  sentence.  This  rule  of 
procedure  does  not  relate  to  such  action  as  a  reviewing  authority  may  desire  to 
take  under  the  fifty-first  article  of  war. 
[250.47  A.  G.  O.] 
II__1.  Whenever  an  officer  of  the  Regular  Army  holding  an  appointment  In 
any  other  force  of  the  Army  of  the  United  States  is  considered  by  his  division 
or  higher  commander  as  unfit  to  hold  such  temporary  commission,  the  division 
or  higher  commander  will  order  the  officer  concerned  before  a  board  of  officers, 
to  be  appointed  in  the  same  manner  as  is  provided  in  section  9,  act  of  Congress 
approvd  May  18,  1917  (Bulletin  32,  W.  D.,  1917).  Final  decision  in  each  such 
case  will  be  made  by  the  War  Department. 

2.  The  board  in  each  case  will  examine  into  and  report  upon  the  capacity, 
qualification,  conduct,  and  efficiency  of  the  particular  oflEicer  ordered  before  it. 
In  c-ase  the  required  number  of  ofli(*ers  senior  to  the  officer  considered  unfit  be 
not  available  within  the  division,  the  division  commander  will  notify  the  next 
higher  commander,  who  will  order  the  necessary  officers  to  report  to  the  divi- 
sion commander  for  this  duty.  In  each  case  the  board  will  be  composed  of 
officers  of  the  regular  service  and  will,  as  far  as  practicable,  be  composed  of 
offi<-ers  of  the  arm  of  the  service  to  which  the  officer  considered  unfit  belongs. 
In  cases  where  the  approved  proceedings  of  the  board  of  officers  find  the  officer 
examined  unfit  in  the  arm  of  the  service  in  which  he  is  holding  a  temporary 
commission,  such  officer  will  be  held  as  unfit  for  temporary  promotion  in  the 
Regular  Army  from  the  date  of  the  termination  of  such  prior  temporary  com- 
nussion  in  the  Army  of  the  United  States,  and  any  vacancy  to  which  such  ofli- 
t-er  may  become  entitled  will  be  filled  by  the  promotion  of  the  appropriate 
oflicer  Junior  to  the  officer  found  unfit. 

Just  prior  to  the  expiration  of  a  period  of  six  months  from  the  date  of  termi- 
nation of  the  officer's  temporary  commission  his  commanding  officer  will  be 
directed  to  report  to  the  War  Department  whether  or  not  he  has  demonstrated 
his  fitness  for  temporary  advancement  to  the  next  higher  grade  in  the  Regular 
Army. 

3.  Paragraphs  1  and  2  of  this  order  will  not  apply  to  officers  serving  with  the 
American  Expeditionary  Forces,  the  commanding  general  of  which  will  continue, 
under  the  authority  heretofore  granted  him,  to  discharge,  by  order  of  the  Presi- 
dent, inefficient  officers  of  all  branches  of  the  service  below  the  grade  of  briga- 
dier general,  except  those  holding  i^ermanent  commissions  in  the  Regular  Army 
or  those  given  temporary  promotion  In  the  Regular  Army. 

[210.2,  A.  G.  O.l 
III__General  Orders,  No.  110,  War  Department,  1917,  are  rescinded  and  the 
following  is  substituted  therefor: 

1.  In  each  National  Army  camp  there  shall  be  established  one  camp  exchange, 
and  additional  exchanges  will  be  organized  by  the  camp  commander  for  the 
organizations  pertaining  to  the  camp  on  the  basis  generally  of  one  exchange  to 
each  regiment,  or  the  approximate  equivalent  thereof,  but  where  local  condi- 
tions warrant  it  the  camp  commander  may  determine  the  number  and  location 
of  the  exchanges  in  his  camp,  and  will  assign  to  the  exchanges  organized  the 
organizations  which  are  to  participate  therein. 

2,  There  shall  be  in  each  camp  a  camp  exchange  council,  consisting  of  the 
camp  exchange  officer  and  one  representattive  for  each  exchange,  selected  by 
the  camp  commander  from  the  organizations  participating  therein.  It  shall  be 
the  duty  of  the  camp  exchange  council  to  regulate  the  general  policy  and  man- 
agement of  the  exchanges  in  the  camp. 

The  camp  exchange  council  shall  select  from  among  its  members  an  executive 
committee  of  five  members,  who  shall  carry  out  the  policy  of  the  camp  exchange 
council,  supervise  and  direct  the  management  of  the  exchanges  by  the  camp 
exchange  officer,  and  assure  itself  by  frequent  inspections  of  the  efficient  and 
satisfactory  conduct  of  all  the  exchanges  within  the  camp. 
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3.  In  each  National  Army  camp  there  f  hall  be  a  camp  exchange  officer,  wh'> 
shall  l)e  attached  to  the  staff  of  the  division  commander,  and  who^e  duties  shall 
be  as  follows: 

(a)  To  establish  and  operate  the  camp  exchange. 

(6)  To  establish  and  supervise  all  of  the  exchanges  pertaining  to  the  camp. 

(c)  To  e  tablish  and  supervise  the  maintenance  in  each  exchange  of  a  uni- 
form system  of  accounting  which  shall  conform  to  the  regulations  iiertaining 
to  that  exchange. 

(d)  To  have  charge  of  the  purchase  of  all  stock  and  equipment  for  all  (*i 
the  exchanges  pertaining  to  the  camp,  such  purchases,  other  than  those  re- 
quiretl  for  the  Initial  establishment  of  the  exchanges,  to  be  baaed  on  requi  i- 
tlons  from  each  exchange  and  to  be  delivered  to  the  exchanges  at  cost. 

(e)  ITnder  the  specific  direction  of  the  executive  committee  of  the  camp  ox- 
change  council,  to  regulate  the  prices  in  all  exchanges  pertaining  to  the  cam|», 
with  a  view  to  establishing  and  maintaining  a  uniform  price  for  the  same 
article  in  all  the  exchanges. 

4.  There  shall  be  apimiuted  by  the  camp  commander  for  each  exchange  In 
the  camp  an  exchange  officer,  ^  elected  from  an  organization  participatin;: 
therein,  who  shall  manage,  under  the  supervision  of  the  camp  exchange  officer, 
the  exchange  to  which  he  pertains. 

5.  The  purchase  of  initial  stock  and  fixtures  will  be  made  on  such  cretlil 
terms  and  in  such  quantities  as  will  permit  a  settlement  in  full  within  GO  davN 
after  which  each  exchange  will  be  conducted  on  a  .^trictly  cash  basis. 

6.  The  exiH»nses  of  the  office  of  the  camp  exchange  officer  shall  be  paid  en- 
tirely from  the  recei[»ts  of  the  camp  exchange. 

7.  The  net  profits  of  the  camp  exchange  shall  be  distributed  as  dl\identls 
as  follows:  To  the  division  headquarters  fund,  10  per  cent;  to  each  l)rigfttle 
headquarters  fund,  2 J  per  cent;  and  the  remainder  of  any  dividend  declnretl 
to  be  distribute<l  pro  rata  to  organizations  In  the  camp  on  the  basis  of  their 
authorized  strengths. 

8.  The  camp  commander  shall  detail  one  lieutenant  as  assistant  to  the  camp 
exchange  oflficer  and  such  other  officers  and  enlisted  men  as,  in  his  opinion,  are 
required  for  duty  in  the  camp  exchange. 

9.  An  organization  shall  share  in  the  profit*^  of  no  exchange  other  than  the 
camp  exchange  and  the  one  in  w^hich  it  is  participating.  In  each  exchansje 
dividends  will  be  declared  only  upon  the  recommendation  of  the  camp  exchange 
council,  approved  by  the  camp  commander.  The  net  profits  of  any  one  of  the«e 
exchanges,  except  the  camp  exchange,  sliall  be  distributed  among  the  different 
organizations  participating  therein  in  proportion  to  their  authorize<l  .strength.'^. 

10.  An  organization  ordere<l  away  from  a  camp  where  It  has  an  interest  In 
an  exchange  shall  be  paid  for  ^ald  Interest,  the  value  thereof  being  deter- 
mined by  a  board  of  disinterested  parties,  one  of  whom  shall  be  the  camp  ex- 
change officer.  When  any  body  of  troops  is  ordered  relieved  from  duty  at  a 
camp,  the  procedure  will  depend  upon  whether  or  not  such  body  of  tr(H)ps  1« 
to  be  replaced  by  other  troops.  If  it  Is,  the  exchanges  will  be  sold  to  the  i*^ 
lieving  troops  at  prices  determined  by  a  board  of  disinterested  officers,  owe  of 
whom  shall  be  the  camp  exchange  officer,  who  shall  remain  in  the  camp  as  a 
member  of  the  staff  of  the  camp  commander.  If  it  is  intende<i  not  to  replace 
the  troops  ordered  away,  and  the  camp  is  to  l)e  abaudone<l,  then  it  shall  l>e  th<? 
duty  of  the  camp  exchange  officer  to  have  the  business  of  tlie  exchanges  closetl 
up,  to  sell  the  .-^tock  and  fixtures,  and  to  distribute  the  proceeds  of  such  sales 
among  the  Interested  organizations. 

11.  The  exchanges  authorized  in  the  foregoing  shall  be  conducted  in  acconl- 
ance  with  the  Post  Excliange  Regulations,  1917  (Special  Regulations  No.  59), 
except  in  so  far  as  those  regulations  conflict  with  the  provisions  of  this  ortler. 

12.  Each  month  the  camp  commander  .^hall  detail  for  each  exchange  an 
officer  to  audit,  on  the  last  day  of  the  month,  the  accounts  of  that  exchange. 
In  each  case  the  officer  detailed  shall  be  selected  from  an  organization  part  id* 
pating  in  the  exchange,  the  accounts  of  which  he  Is  to  audit 

[331.9  A.  G.  O.] 
By  order  of  the  Secretary  of  War : 

Taskkr  H.  Bi.ihs, 
General,  Chief  of  Staff. 
Official : 

H.  V.  McCain, 

Tfie  Adjutant  General. 
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Exhibit  54. 

<ieneral  Orders,  No.  7.  • 

Was  Department, 
Washington,  January  17,  1918. 

I.  Section  I,  General  Orders,  No.  160,  War  Department,  1917,  Is  rescinded 
and  the  following  rules  of  procedure  prescribed  by  the  President  are  substi- 
tuted therefor.    Tills  order  will  be  effective  from  and  after  February  1,  1918: 

1.  Whenever,  In  time  of  war,  the  commanding  general  of  a  Territorial  de- 
partment or  a  Territorial  division  confirms  a  sentence  of  death,  or  one  of  dis- 
Diis.sal  of  an  officer,  he  will  enter  in  the  record  of  trial  his  action  tbereon,  but 
will  not  direct  the  execution  of  the  sentence.  His  action  will  conclude  with  a 
rwrital  that  the  execution  of  the  sentence  will  be  directed  in  orders  after  the 
record  of  trial  has  been  reviewed  in  the  office  of  the  Judge  Advocate  General, 
<ir  a  branch  thereof,  and  its  legality  there  determined,  and  that  Jurisdiction 
is  retained  to  take  any  additional  or  corrective  action,  prior  to  or  at  tlie  time 
of  the  publication  of  the  general  court-martial  order  In  the  case,  that  may  be 
f(mDd  necessary.  Nothing  contained  in  this  rule  is  intended  to  apply  to  any 
action  which  a  reviewing  authority  may  desire  to  take  under  the  51st  Article 
of  War. 

2.  Whenever,  in  time  of  peace  or  war,  any  officer  having  authority  to  re- 
view a  trial  by  general  court-martial,  approves  a  sentence  imposed  by  such 
court  which  includes  dishonorable  discharge,  and  such  officer  does  not  intend 
to  su.s])end  such  dishonorable  discharge  until  the  soldier's  release  from  confiue- 
luent,  as  provided  in  the  fifty-second  article  of  war,  the  said  officer  will  enter  in 
the  record  of  trial  his  action  thertH>n,  but  will  not  dlyect.the  execution  of  the 
sentence.  His  action  will  conclude  with  the  recital  specified  in  rule  1.  This 
rule  will  not  apply  to  a  commandinf?  i^pneral  in  the  field,  except  as  provided 
in  rule  5. 

3.  When  a  record  of  trial  In  a  case  covered  by  rules  1  or  2  is  reviewed  in 
the  office  of  the  Judge  Advocate  General,  or  any  branch  thereof,  and  is  found 
to  be  legally  sufficient  to  sustain  the  finding's  and  sentence  of  the  court,  the 
reviewing  authority  will  be  so  informed  by  letter,  if  the  usual  time  of  mail  de- 
Hverj'  between  the  two  points  does  not  exceed  six  days,  otherwise,  by  tele- 
;rram  or  cable,  and  the  reviewing  authority  will  then  complete  the  case  by 
imblishing  his  orders  thereon  anti  directing  the  execution  of  the  sentence.  If 
it  is  found,  upon  review,  that  the  record  is  not  sufficient  to  sustain  the  find- 
injrs  and  sentence  of  the  court,  the  record  of  trial  will  be  returned  to  the 
reviewing  authority  with  a  clear  statement  of  the  error,  omission,  or  defect 
which  has  been  found.  If  such  error,  omission,  or  defect  admits  of  correction, 
the  reviewing  authority  will  be  advised  to  reconvene  the  court  for  such  cor- 
rection; otherwise  he  will  be  advised  of  the  action  proper  for  him  to  take 
by  way  of  approval  or  disapproval  of  the  findings  or  sentence  of  the  court, 
reraLssion  of  the  sentence  in  whole  or  in  part,  retrial  of  the  case,  or  such  other 
action  as  may  be  appropriate  in  the  premises. 

4.  Any  delay  in  the  execution  of  any  sentence  by  reason  of  the  procedure 
prescribed  in  rules  1,  2,  or  3  will  be  credited  upon  any  term  of  confinement  or 
imprisonment  imposed.  The  general  court-martial  order  directing  the  execu- 
tion of  the  sentence  will  recite  that  the  sentence  of  confin-ement  or  imprison- 
ment will  commence  to  run  from  a  specified  date,  which  date,  in  any  given 
case,  win  be  the  date  of  original  action  by  the  reviewing  authority. 

5.  The  procedure  prescribed  in  rules  1  and  2  shall  ap^ly  to  any  commanding 
general  in  the  field  whenever  the  Secretary  of  War  shall  so  decide  and  shall 
direct  such  commanding  general  to  send  records  of  courts-martial  involTlng 
the  class  of  cases  and  the  character  of  punishment  covered  by  the  said  rule, 
either  to  the  office  of  the  Judge  Advocte  General  at  Washington,  D.  C,  or  to 
any  branch  thereof  which  the  Secretary  of  War  may  establish,  for  final  review, 
before  the  sentence  shall  be  finally  executed. 

6.  Whenever,  in  the  Judgnaent  of  the  Secretary  of  War,  the  expeditions  re 
view  of  trials  by  general  courts-martial  occurring  in  certain  commands  re- 
quires the  establishment  of  a  branch  of  the  Judge  Advocate  General's  Office 
at  some  convenient  point  near  the  said  commands,  he  may  establish  such 
branch  office  and  direct  the  sending  of  general  court-martial  records  thereto. 
Such  branch  office,  when  so  established,  shall  be  wholly  detached  from  the 
command  of  any  cynnmanding  general  in  the  field,  or  of  any  territorial,  de- 
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partment,  or  division  commander,  and  shall  be  responsible  for  the  performance 
of  its  duties  to  the  Judge  Advocate  General. 
[250.1,  A.  G.  O.] 

IL  There  is  hereby  established,  In  aid  of  the  revisory  power  conferred  on 
the  Judge  Advocate  General  of  the  Army  by  section  1199,  Revised  Statutes, 
a  branch  of  the  office  of  the  Judge  Advocate  General,  at  Paris,  France,  or  at 
some  other  point  convenient  to  the  headquarters  of  the  American  Expeditionary 
Forces  in  France,  to  be  selected  by  the  officer  detailed  as  the  head  of  such 
branch  office,  after  conference  with  the  commanding  general  of  the  American 
Expeditionary  Forces  in  France.  The  officer  so  detailed  shall  be  the  Acting 
Judge  Advocate  General  of  the  American  Expeditionary  Forces  in  Europe, 
and  shall  report  to  and  be  controlled  In  the  performance  of  his  duties  by  the 
Judge  Advocate  General  of  the  Army. 

The  records  of  all  general  courts-martial  In  which  is  imposed  a  sentence  of 
death,  dismissal,  or  dishonorable  discharge  and  of  all  military  commissions 
originating  in  the  said  expeditionary  forces,  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge 
Advocate  General  to  examine  and  review  such  records,  to  return  to  the  proper 
commanding  officer  for  correction  such  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  irregularity  which  renders  the  findings  or  sentence 
invalid  or  void,  in  whole  or  in  part,  to  the  end  that  any  such  sentence  or  any 
part  thereof  so  found  to  be  invalid  or  void  shall  not  be  carried  into  effect  The 
said  Acting  Judge  Advocate  General  will  forward  all  records  in  which  action 
is  complete,  toother  with  his  review  thereof  and  all  proceedings  thereon  to  the 
Judge  Advocate!  General  of  the  Army  for  permanent  file. 
[250.4,  A.  G.  0.4 

By  order  of  the  Secretary  of  War: 

John  Biddle. 
Major  General,  Acting  Chief  of  Staff. 
Official : 

H.  P.  McCain, 

The  Adjutant  General. 
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Was  Depabticent, 
OrFicE  or  THE  Judge  Advocate  General, 

Washington,  November  S,  1917. 
Memorandum  for  Gen.  Crowder : 

1.  I  am  at  times  considerably  embarrassed,  and  besides  the  transaction  of 
public  business  is,  I  think,  somewhat  impeded  and  confused,  by  the  the  fact 
that  it  is  not  known  to  the  service  at  large  that  you  are  not  conducting  the 
affairs  of  this  office  as  well  as  those  of  the  Provost  Marshal  General ;  the  public 
conception  being  that  you  are,  as  you  legally  are,  the  head  of  both  offices,  as 
in  fact  you  are  not.  On  innumerable  occasions  I  am  sought  for  conference  on 
matters  that  pertain  to  your  office,  and  am  not  sought  in  matters  which  do 
pertain  to  this  office.    I  suspect  that  you  have  a  similar  experience. 

2.  I  think  this  ought  to  be  done :  I  ought  to  be  designated  in  orders  by  the 
Secretary  of  War  as  Acting  Judge  Advocate  General  during  your  practical 
detachment  from  this  office.  This  is  advisable,  first,  because  it  would  lead  to 
a  better  defined  administration,  as  I  have  just  indicated,  and  secondly,  ic 
would  be  in  consonance  with  the  actual  situation.  In  theory  of  regulations  I 
am  here  simply  because  I  am  the  senior  officer  on  duty  and  not  by  virtue  of 
any  designation.  That  situation  is  the  one  contemplated  when  the  absence  of 
the  head  of  the  office  is  both  brief  and  definite.  It  contemplates  that  the  head 
of  the  office  is  charged  with  the  full  responsibility  for  its  policies  and  for  its 
general  administration.  That  Is  not  the  situation  how,  nor  do  I  believe  it 
can  ever  be  the  situation  as  long  as  you  perform  the  duties  of  Provost  Marshal 
Cteneral. 

3.  Furthermore,  I  believe  that  the  conq^tion  which  the  service  has  of  your 
relation  to  both  offices  has  succeeded  in  minimizing  the  importance  of  each 
office,  and  that  this  has  resulted  already  In  considerable  disadvantage  to 
yourself,  and  has  resulted  in  no  advantage  to  me. 

4.  I  submit  this  letter  to  you  wholly  disinterestedly,  perttonally,  but  with  the 
absolute  conviction  that  the  order  ought  to  issue.  If  the  suggestion  should  he 
agreeable  to  you  I  should  ask  you  to  join  in  the  memorandum  to  the  Secretair 
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of  War  asking  Its  accomplishment.  I  defer  to  you  In  this  matter  absolutely,  as 
I  properly  should,  but  at  the  same  time  frankly  saying  to  you  that  I  am  en- 
tirely aasored  of  the  correctness  of  my  views. 

An  SELL. 


Exhibit  56. 


November  4,  1917. 

My  Deab  Gen.  Ansell  :  It  will  be  entirely  agreeable  to  me  to  have  you  take 
up  directly  and  in  your  own  way  with  the  Secretary  of  War,  the  subject  mat- 
ter of  your  letter  of  yesterday.  For  your  information  I  would  sa^'  that,  since 
taking  charge  of  this  office,  I  do  not  recall  that  I  have  been  consulted  by  out- 
siders in  a  -single  instance  respecting  any  matter  pertaining  to  the  Judge  Ad- 
vocate Generars  Department,  except  in  respect  of  appointment  to  the  Reserve 
Corps,  except  as  you  yourself  have  consulted  me. 
Very  truly,  yours, 

E.  H.  Cbowder, 
Provost  Marshal  General, 


Exhibit  57. 


Wab  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  Nov,  6,  1917. 

Memorandum  for  the  Chief  of  Staff.     (For  immediate  consideration.) 

1.  Doubtless  the  Judge  Advocate  General  of  the  Army  is  absent  from  this 
office  in  the  sense  of  1132  Revised  Statutes,  and  has  been  so  absent  since  I 
have  been  in  charge. 

2.  In  order  that  my  past  official  action  as  acting  head  of  this  office  may  be 
ratified  and  future  action  legalized,  I  ask  that  the  following  order  be  published 
immediately : 

General   Orders,  No  — . 

War  Department, 
Washington,  Nov.  — ,  1917. 

By  direction  of  the  President,  and  in  accordance  with  section  1132,  Revised 
Statutes,  Biig.  Gea.  Samuel  T.  Ansell,  judge  advocate,  National  Army,  is 
her^y  designated  as  Acting  Judge  Advocate  General  of  the  Army  and  em- 
powered, as  of  the  date  of  August  11,  1917,  to  take  charge  of  the  office  and 
perform  the  duties  of  the  Judge  Advocate  General  of  the  Army  until  further 
orders  and  during  the  absence  of  the  chief  of  that  bureau  upon  other  duties. 

By  order  of  the  Secretary  of  war : 


Acting  Chief  of  Staff. 

3.  I  am  authorized  to  say  that  Gen.  Growder  himself  is  entirely  agreeable  to 
my  calling  this  matter  to  your  attention. 

(Signed)  S.  T.  Ansell, 

Acting  Judge  Advocate  General. 


Exhibit  58. 


War  Department, 
Office  of  the  Chief  of  Staff, 

November  6,  1917. 
Memorandum  for  the  Chief  of  Staff : 

The  draft  of  a  geoeral  order  substituted  for  that  recommended  in  memo- 
raadmn  firom  the  Acting  Judge  Advocate  General,  as  indicated  in  memorandum 
for  The  Adjutant  General  herewitli,  is  recommended. 
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The  Acting  Judge  Advocate  General  and  The  Adjutant  General  have  beei 
consulted  and  concur. 

R.  I.  Rees, 
Lieutenant  Colonel,  General -Staff. 
To  The  Adjutant  (venebal. 
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War  Depabtment, 
Office  of  the  Chief  of  Staff, 

Washington,  November  6\  1911. 
Memorandum  for  The  Adjutant  General: 

The  Secretary  of  War  directs  that  the  following  be  published  in  General 
Orders : 

By  direction  of  the  President,  and  in  accordance  with  section  1132,  Re%ise.l 
Statutes,  the  verbal  orders  of  the  Secretary  of  War  of  the  date  of  August  11, 
1917,  designating  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate,  National  Army. 
as  Acting  Judge  Advocate  General  of  the  Army,  are  hereby  confirmed  and  made 
of  record,  an<l  he  will  continue  to  take  charge  of  the  office  and  perform  the  duties 
of  the  Judge  Advocate  General  of  the  Army  until  further  onlers  and  during  the 
absence  of  the  chief  of  that  bureau  upon  other  duties. 

By  order  of  the  Secretary  of  War. 

John  Riddle, 
Major  General,  Acting  Chief  of  Staff. 
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War  1>lpartmext, 
Ofuck  of  the  Chief  of  Staff, 

M^aahiiigton,  November  6,  ltW7. 
JSloniornndum : 

The  following  is  suggeste<l  as  a  substitute  for  the  general  onler  i-equesieil  in 
memorandum  from  the  Acting  Judge  Advocate  General : 
G«»neral  Orders  No. — 

Wab  Department, 
^yashington,  November  — ,  1911. 

By  direction  of  the  President,  and  in  accordance  \iith  section  1132,  Revise^I 
Statutes,  the  verbal  orders  of  the  Secretary  of  War  of  the  date  of  August  11. 
1917,  designating  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate,  National  Army, 
as  Acting  Judge  Advocate  General  of  the  Army,  are  hereby  confirmed  and  mad»» 
of  record,  and  he  will  continue  to  take  charge  of  the  office  and  perform  tin* 
duties  of  the  Judge  Advocate  General  of  the  Army  until  further  orders  an<i 
during  the  absence  of  the  chief  of  that  bureau  upon  other  duties. 

By  order  of  the  Secretary  of  War. 


Major  General,  Acting  Chief  of  Staff. 
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General  Order  No.  — . 

Wab  Depabtment, 
Washington,  November,  1911. 

By  direction  of  the  President,  and  in  accordance  with  section  1132,  Revised 
Statutes,  the  verbal  orders  of  the  Secretary  of  War  of  the  date  of  August  U. 
1917,  designating  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate,  National  Ann}. 
AS  Acting  Judge  Advocate  (general  of  the  Army,  are  hereby  cofiflnned  and  int^i^ 
of  record,  and  he  will  continue  to  take  charge  of  the  office  and  perform  tbe 
iluties  of  the  Judge  Advocate  General  of  the  Army  until  further  orders  aivl 
«*uring  the  absence  of  the  chief  of  that  bureau  upon  other  dutteo. 

•I,       If  m      •!»,      A*      'r. 
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Exhibit  62. 

General  Orders,  No.  — . 

Wab  Depabtment, 
Washington,  November,  1911, 

By  direction  of  the  PrefMeDt,  and  in  accordance  with  section  1132,  Revised 
Statutes,  the  verbal  orders  of  the  Secretary  of  War  of  the  date  of  August  11, 
1917,  designating  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate,  National  Army, 
as  Acting  Judge  Advocate  General  of  the  Army,  are  hereby  confirmed  and  made 
of  record,  and  he  will  continue  to  take  charge  of  the  office  and  perform  the 
liuties  of  the  Judge  Advocate  General  of  the  Army  until  further  orders  and 
during  the  absence  of  the  chief  of  that  bureau  upon  other  duties.  (2Q1» 
.V.  G.  O.) 
By  order  of  the  Secretary  of  War: 

John  Biddle, 
Major  General,  Acting  Chief  of  Staff, 
Official : 

H.  P.  McCain, 

The  Adjutant  General. 


EiXHIBIT  68. 


Col.  Lott:  Herewith  are  the  papers  on  which  the  order  designating  Brig. 
(jen.  Ansell  as  Acting  Judge  Advocate  General  of  the  Army  was  based. 
The  order  in  question  has  been  canceled. 
November  19,  1917. 

K.  J.  B. 

Order  is  not  to  be  issued.  Gen.  McCain  personally  so  directed. 
November,  19. 

A.  G.  L. 
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novembeb  17,  1917. 

Mt  Deab  Gen.  Cbowdeb:  As  the  time  approaches  for  the  reassembling  of 
Congress  and  the  consideration  of  many  actively  controverted  questions  of  legal 
policy  affecting  the  military  establishment,  I  write  you  this  personal  note  to 
Inquire  something  of  the  present  character  of  your  burdens  as  Provost  Marshal 
General. 

You  will  recall  that  in  our  discussions  on  your  assumption  of  that  work 
I  had  a  certain  hesitancy  which  was  due  to  the  fact  that  you  would  necessarily 
he  withdrawn  for  a  substantial  part  of  your  time  from  the  active  guidance  of 
the  Judge  Advocate  General's  office,  where  I  have  learned  so  confidently  to 
rely  upon  you;  and  I  then  expressed  the  hope  that  after  the  great  machine 
nefessary  for  the  mobilization  of  the  selective  army  had  been  organized.  It 
would  be  possible  for  you  gradually  to  give  it  less  time — to  leave  it  under  your 
supervision  still,  but  demanding  less  of  your  actual  presence,  so  that  you  could 
with  Justice  to  both  offices,  resume  your  activity  in  the  Judge  Advocate  Gen- 
eral's Department 

I  am  writing  this  note  not  in  any  way  to  question  the  wisdom  of  the  appor- 
tionment of  your  time  which  you  have  so  far  made.  The  fine  perfections  nf  the 
results  of  the  administration  of  the  selective-service  law  could  have  been 
attained  in  no  other  way  than  by  the  sleepless  vigilance  with  which  you  have 
applied  yourself  to  it;  but  I  shall  be  happy,  when  that  worlc  is  so  far  advanced 
as  to  be  more  nearly  automatic  and  to  leave  you  free  to  return  to  your  task 
here,  and  so  I  am  making  this  inquiry  as  to  your  own  estimate  of  the  situation. 

Cordially,  yours, 

Newton  Bakeb,  Secretary  of  War. 

Oen.  E.  H.  Cbowdeb, 

Provost  Marshal  General. 
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Exhibit  65. 

November  18,  1917. 

My  Dear  Mr.  Secretary  :  I  nm  deeply  appreciative  of  the  statements  in  your 
person.nl  letter  of  this  date  respecting  my  resumption  at  an  early  date  of  my 
supervision  of  the  .Tudpre  Advocate  Oenerars  CMfice  and  Department, 

In  response  to  your  request  that  I  fix  a  date  when  I  could  With  justice  m 
both  offices — the  Provost  Marshal  Oenerars  and  the  Jndf;4  Advocate  Oenerars— 
resume  my  activity  of  the  Judgre  Advocfate  Oenerars  Department,  I  have  to  a*!- 
vise  you  as  follows: 

The  revlse<l  re^nilations  providing  for  a  national  classification  and  goveminj 
the  second  and  subsequent  draft  have  been  printed  and  distriblited  to  boanK 
The  orpranizatlon  of  the  me<llcal  and  lepal  advisory  boards  in  the  several  Stntw 
is  well  imder  way  and  will  be  complete<l  at  an  early  date.  I  may  say  for  your 
information  tbnt  State  headquarters,  district  boards,  and  local  boards  have 
been  so  enthusiastic  in  their  approval  of  the  new  scheme  and  have  evin<vil 
such  a  complete  understandinp  of  It,  that  I  do  not  anticipate  jn*eat  adnnnlstra- 
tive  difficulty  in  connection  with  the  future  administration  of  this  doprtrtment. 

I  feel  myself  free  to  advise  you  that  I  can  resume  my  active  sup<*r\ision  of 
the  work  of  the  .Tudpre  Advocate  Oeneral's  Department  at  once  to  the  extent  of 
0vinp  at  least  half  of  my  time  to  that  office  and  continue  at  the  same  tiin? 
an  efficient  adequate  supervision  of  this  office.  This  Is  my  estimate  of  tlio 
situation. 

I  thank  you  for  the  terms  in  which  you  have  expressed  yourself  In  yj>iir 
letter  of  this  date. 

E.  H.  Crowdek. 
Provost  Marfihal  General 
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October  18.  1017. 

Memornnduni  for  the  Chief  of  Staff. 

(For  the  pcrs<mal  consideration  of  Oen.  Bliss.) 

Subject :  Proper  punishment  durlnp  war. 

1.  I  am  c<mcerne<l  about  the  character  of  punishments  that  should  be 
ftwarde<l  to  members  of  the  Army  in  time  of  war.  A  jrreat  many  cases  are  pas«- 
injT  over  my  desk  carrying  dishonorable  discharge  and  lonp  terms  of  confin*^ 
ment.  For  the  year  endinp  July  1,  1917,  4.121  men  were  dishonorably  dis- 
charged from  th(»  xVrmy.  about  75  a  week.  Now.  such  dischar^sres  are  runnini 
more  than  100  a  week.  TIds  means,  of  cours<\  that  such  men  are  withdrawn 
from  the  service.  This  is  the  very  thing  that  ought  not  to  be,  because  iri 
time  of  war  every  man  should  be  made  to  serve  as  lonp  as  and  to  the  extt'nt 
tluit  he  is  capable  of  .serving,  and  be<^nuse  it  furnishes  a  convenient  nietho<l  ^f 
getting  out  of  the  Army.  As  long  as  a  man  has  within  him  the  elements  of 
service*  he  shouhl  be  made  to  serve,  and  not  be  permltte<l  to  choose  or  have 
mere  penal  servitude  instt^ad.  It  should  be  remembered  that  the  status  of  a 
soldier  is  a  peculiar  one,  in  that  it  carries  with  it  the  power  upon  the  part  of 
the  proiier  authorities  to  comi)el  the  performance  of  all  the  obligations  of  the 
status.  That  is,  if  a  man  refuses  to  serve,  refuses  to  obey  orders,  for  Instanci*. 
to  do  his  duty,  the  military  authorities  are  not  limite<l  simpl.v  to  court-mar- 
tialing him  and  sentencing  him  to  i»enal  .servitude.  He  may  be  made,  by 
T'hysical  force  if  need  be,  to  perform  the  duty.  For  some  time,  at  least,  tluTe 
will  be  no  disposition  on  the  part  of  the  military  authorities,  except  in  mn^ 
cases,  to  resort  to  physical  compulsion  Instead  of  the  usual  judicial  metho<l,  an<l 
yet  a  method  of  maintaining  discipline  which  results  in  depriving  the  service  of 
its  man  power  In  time  of  war  is  fundamentally  defective. 

2.  There  are  many  men  in  the  disciplinary  barracks  at  Leavenworth,  and  I 
nm  advised  that  the  department  contemplates,  or  did  contemplate,  at  least,  the 
efetablishment  of  a  disciplinary  battalion  for  each  division.  In  any  event.  ?•? 
a  n»sult  of  court-martial  punishment,  a  great  number  of  men  will,  under  the 
existing  system,  be  withdrawn  from  actual  service.  In  my  judgment,  this 
ought  not  to  be,  and  the  department  should  now  take  some  means  of  prevent- 
ing, or  at  lea  .St  controlling,  discharges  from  the  service  as  a  result  of  court- 
martial  punishment. 

My  own  view  is  that  these  disciplinary  or  penal  battalions  ought  to  be  or- 
ganized under  the  control  of  the  division  commander,  and  to  the.^  penal  b:it- 


ESTABLISHMENT  O^  MILITARY  JUSTICE.  903 

ta lions  military  offenders  should,  except,  perhaps,  in  rare  instances,  be  sen- 
Ten<»ed  to  servo,  and  while  therein  they  should  be  made  to  serve  not  only  as 
wldiers  but  under  such  conditions  as  would  involve  punishment.  By  this  means 
the  Government  would  save  for  itself  the  service  of  the  soldier  and  furnish 
him  an  oppt>rtunity  for  self-redemption.  Doubtless  there  are  rare  instances 
where  men  must  be  taken  out  of  the  Army  entirely  and  subjected  to  long-term 
imprisonment,  but  I  think  they  must  be  rare.  As  I  see  it,  the  department  has 
the  responsibility  of  deciding  how  it  can  utilize  the  services  of  these  soldiers 
and  at  tlie  same  time  keep  them  within  a  penal  condition. 

3.  t'nder  the  existing  law  the  matter  of  dishonorable  discharge  is  within  the 
hands  of  the  court  and  the  reviewing  authority.  The  reviewing  authority 
luay  suspend  the  sentence  of  dislionorable  discharge  until  the  sollder  is  released 
from  confinement.  If  It  were  laid  down  as  the  policy  of  the  War  Department 
that  the  department  intended  to  avail  itnelf  of  the  service  of  men  sentencwl  to 
<l!shonorable  discharge,  except  perhaps  in  rare  Instances,  that  policy  could  be 
ut  im|K>sed  ui)on  the  several  reviewing  authorities  as  to  have  them  suspend  all 
sur-h  sentences  until  the  pleasure  of  tjie  department  should  be  known. 

4.  I  think  the  policy  of  the  department  should  be  determined  now.  At  the 
present  time  men  are  being  dishonorably  discharged  for  offenses  which  are 
really  trivial,  I  think  you  shouhl  take  immediate  action.  For  tlie  tinie  being 
nirther  dishonorable  discharges  could  be  staye<i  by  a  communication  to  the 
Hrvioe  generally  to  the  effeet  that  it  Is  the  desire  of  the  Secretary  of  War  that 
(lie  autiiorities  contemplatcMl  in  the  fifty-second  article  of  war  to  suspend  the 
exrcution  of  all  sentences  of  dishonorable  discharge  until  the  further  pleasure 
oi  the  Secretary  be  made  known.  In  the  meantime,  this  otlice.  If  advised  of 
vinir  views  upon  the  policy,  could  formulate  the  plans  accordingly. 

S.  T.  Ansell, 
Acting  Judge  Advocate  General. 


Exhibit  67. 

November  14,  1917. 
Memorandum  for  the  Chief  of  Staff. 

SnbjtH't:  Proper  punishment  during  war. 

1.  In  a  memorandum  from  this  office  addressed  lo  the  Chief  of  Staff  under 
<late  of  October  18,  1917,  on  the  above  siii)ject,  atttMition  was  invited  to  the  fact 
that  men  were  being  dishonorably  discharged  from  the  service  at  the  rate  of 
more  than  1(K)  a  week.  It  was  there  indicated,  as  the  views  of  this  office,  that 
in  time  of  war  the  punishment  of  dishonorably  discharge  should  bo  very  spar- 
in;:ly  resorted  to,  and  the  suggesticm  was  made  that  any  method  of  maintaining 
discipline  which  results  in  depriving  the  service  of  its  nuin  power  in  time  of 
war  is  fundamentally  defective.  It  was  further  suggested  that  a  disciplinary 
battalion  should  be  established  under  the  control  of  each  division  commander 
to  which  military  offenders  should,  except  in  rare  instances,  bo  sentenced  to 
serve  and  while  therein  be  made  to  serve  not  only  as  soldiers,  but  under  sucli 
conditions  as  would  involve  punishment.  The  Idea  underlying  the  suggestion 
was  that  any  sentence  of  dishonorable  discharge,  except  In  the  few  cases  where 
the  offenders  are  totally  unfit  for  military  se^^'ice  or  their  retention  therein 
Would  be  harmful,  would  be  suspended  or  remitted  by  the  reviewing  authority 
for  the  purpose  of  holding  tiie  men  in  these  discliplinary  units  and  for  military 
ser\-ice,  rather  than  sending  them  to  the  disciplinary  barraeks  or  to  a  branch 
theretjf  where  they  are  removed  entirely  from  military  service. 

2.  Unfortunately,  the  Idea  sought  to  be  conveyed  by  this  memorandum  has 
bKHi  confused  with  the  plan  heretofore  suggested,  by  Maj.  King,  of  the  Mcnlical 
Con)s,  of  establishing  disciplinary  battalions  at  the  various  cantonments  which 
would  be,  in  effect,  branches  of  the  United  States  disciplinary  barracks,  the 
m^cessary  construction  for  which  has  been  variously  estimated  at  from  $300,000 
to  $1,000,000.  In  order  to  obtain  the  views  of  the  commanding  generals  of 
departments  and  tactical  divisions  with  reference  to  the  advisability  of  estab- 
lishing such  disciplinary  battalions  in  the  various  divisicms,  The  Adjutant  Gen* 
eral  called  upon  each  of  them  for  an  opinion.  The  majority  of  them  expressed 
themselves  as  being  opposed  to  the  establishment  of  disciplinary  battalions  at 
the  present  time.  The  memorandum  of  this  ofllce  above  referred  to,  together 
with  all  other  papers  bearing  upon  this  subject,  was  referred  to  the  War  Col- 
lege for  study,  and  a  conclusion  was  reached  which  has  served  as  a  basis  for  a 
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memorandum  from  the  Acting  Chief  of  Staff  to  The  Adjutant  General,  in  which 
it  is  stated  that : 

"  The  Secretary  of  War  directs  that  the  papers  herewith  regarding  the  above 
matter  (disciplinary  battalions  for  divisional  cantonments  and  camps)  be  filed 
without  further  action." 

The  said  memorandum  then  recites  that  the  Secretary  of  War  has  directefl 
that  "  confidential  taHtructions  be  given  for  the  information  and  guidance  of  all 
department,  division,  and  organization  commanders,  general  cour^s-martlal,  and 
Judge  advocates,"  calling  attention,  first,  to  the  fact  that  a  con^derable  num- 
ber of  general  courts-martial  are  adhering  to  peace-time  standards  of  punish- 
ment and  imposing  sentence  of  dishonorable  discharge  with  comparatively  short 
periods  of  confinement  for  offenses  committed  in  time  of  war.  Second,  that  to 
continue  to  Impose  such  sentences  is  objectionable  because  of  the'  resulting  tMi- 
dency  to  encourage  some  men,  especially  among  those  drafted  into  the  military 
service,  to  commit  6ffonBWni»n>fder''to'  escape  such  service.  Third,  that  organi- 
zation commanders,  general  courts-martial,  judge  advocates,  and  reviewing 
authorities  should  give  close  scrutiny  to  all  cases  coming  before  them  with  a 
view  of  determining  whether  or  not  the  offense  was  committed  with  the  objet-t 
of  avoiding  war  service,  the  suggestion  being  made  that  where  this  fact  appears, 
the  leaning  of  the  courts  and  reviewing  authorities  should  be  toward  giving^ 
sentences  of  such  severity  that  any  tendency  toward  this  practice  will  be 
obviated. 

3.  This  memorandum  of  confidential  Instruction  does  not  meet  the  require- 
ments of  the  case.  Wholly  regardless  of  the  advisability  of  authorizing  at 
this  time  such  construction  as  may  be  necessary  to  take  care  of  pri,soner?t 
held  at  division  camps,  and  wholly  regardless  of  whether  disciplinary  battalions, 
as  that  term  Is  generally  understood,  should  be  organized  at  this  time,  the 
necessity  of  discontinuing  the  practice  of  dishonorably  discharging  men  for 
light  offenses  is  clearly  manifest  and  calls  for  quick  action.  In  a  great  ma- 
jority of  the  cases  now  arising  a  dishonorable  discharge  is  not  only  unnecessary 
but  futile  and  inappropriate.  Men  sentenced  to  be  dishonorably  discharged, 
who  have  within  them  the  elements  of  service,  should  still  be  made  to  serve,  and 
to  accomplish  this  end  the  dishonorable  discharge  should  be  remitted  or  sus- 
pended in  their  cases  and  they  should  be  held  for  training  and  service  with 
their  divisions.  Such  sentences  as  it  is  necessary  to  Impose  upon  them  can 
ordinarily  be  worked  out  In  the  commands,  and  the  cases  will  be  few  in  which 
it  is  necessary  to  remove  them  from  their  commands  and  confine  them  in  a 
penitentiary  or  the  disciplinary  barracks.  In  this  view  of  the  case  it  matters^ 
but  little  whether  disciplinary  battalions  are  organize<l  in  the  various  divisions 
at  this  time  or  not;  it  matters  still  less  whether  or  not  a  uniform  plan  i* 
adopted  in  the  various  divisions  to  take  care  of  the  military  offenders  therein : 
but  it  is  urgently  necessary  that  division  commanders  should,  be  Immediately 
Informed — 

(a)  That  the  department  looks  to  them  for  the  maintenance  of  discipline  in 
their  organizations; 

(6)  That  it  looks  to  them  to  discourage  the  awarding  of  dishonorable  dis- 
charge as  a  punishment,  except  where  the  same  is  accompanied  by  long  period?? 
of  confinement,  and  then  only  in  cases  where  it  is  entirely  ob\"ious  that  the 
man  so  sentenced  has  not  within  him  the  elements  of  service,  or  that  his  re- 
tention in  the  military  service  is  wholly  inadvisable  because  of  criminal  or 
degenerate  tendencies; 

(c)  That  it  advises  the  suspension  of  any  sentence  of  dishonorable  dischanre 
awarded  b.v  courts-martial  appointed  by  them,  except  under  the  circumstamt'S 
Indicated  In  (b)  above;  and 

(d)  That  it  looks  to  them  to  exercise  any  and  all  proper  means  within  their 
power  to  bring  about  a  condition  In  their  commands  under  which  those  who 
can  be  properly  punished  only  by  confinement  in  the  penitentiary  or  in  the 
disciplinary  barracks  be  given  sentences  commensurate  with  the  grravlty 
of  the  offenses  committed  by  them. 

In  line  with  the  views  herein  expressed,  it  is  recommended  that  the  con- 
^dential  instructions  to  be  given  to  department,  division,  and  organization  com- 
manders and  to  general  courts-martial  and  judge  advocates,  as  Indicateil 
in  the  memorandum  for  The  Adjutant  General  from  the  Acting  Chief  of  Staff. 
a  copy  of  which  is  attached  thereto,  be  amended  to  read  as  follows : 

"The  attention  of  the  War  Department  is  forcibly  called  to  the  fact  that 
courts-martial  throughout  the  service  are  adhering,  in  time  of  war,  to  peace- 
lime  standards  of  punishment  and  are  Imposing  sentences  of  dishonorable  dls- 
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cbarge,  together  with  comparatively  short  periods  of  confinement,  for  compara- 
tively trivial  offenses.  The  Judge  Advocate  General  reports  that  men  are  now 
being  dishonorably  discharged  from  the  service  at  the  rate  of  more  than  100  a 
week,  and  an  inspection  of  the  record  in  these  cases  indicates  that  a  large  per- 
centage of  these  men  can  without  doubt  l>e  sufficiently  disciplined  and  punished 
within  their  organizations  while  they  are  being  trained  for  military  service. 
In  these  cases  dishonorable  discharge  is  not  only  futile  and  Inappropriate  but 
imposes  a  loss  of  man  power  which  should  be  obviated.  It  has  also  come  to  the 
attention  of  the  War  Departm«it  that  in  some  cases,  especially  among  those 
drafted  into  the  military  service,  there  appears  to  be  a  tendency  to  commit 
offenses  in  order  to  receive  a  punishment  which. eOAhlfs. the  offender^  to  escape 
military  .service,- but  which  in  itself  is  not  ot  sufficient  severity  to  discourage 
or  prevent  a  commission  of  the  offense. 

"Division  and  other  commanders  are  expected  to  make  themselves  strictly 
responsible  for  the  discipline  of  their  commands  and  these  officers,  together  with 
general  courts-martial  and  judge  advocates,  should  give  close  scrutiny  to  all 
leases  coming  before  them  with  a  view  of  being  able  to  pass  intelligently  upon 
tbera  and  so  to  measure  the  punishment  to  the  offense  that  the  following  condi- 
tions will  obtain. 

"(a)  No  sentence  of  dishonorable  discharge  will  be  given  where  the  offender 
has  wlhin  him  the  capacity  for  military  service  and  where  any  other  appro- 
priate form  of  punishment  Is  sufficient  to  meet  the  requirements  of  the  case ; 

"(b)  Whenever  a  sentence  of  dishonorable  discharge  is  given,  it  should  be 
accompanied  by  a  long  term  of  confinement  in  the  penitentiary  or  in  the  Disci- 
plinary Barracks.  Where  the  offense  is  not  sufficiently  grave  to  warrant  a  long 
term  of  confinement  It  should  be  assumed  that  the  offender  has  within  him  the 
elements'of  mHitary  service,*  and  he  should  be- made' to  serve. 

"(c)  When  a  sentence  of  dishonorable  discharge  is  given,  unaccompanied  by 
n  long  period  of  confinement,  reviewing  authorities  should,  in  general,  suspend 
<)r  remit  the  dishonorable  discharge  and  hold  the  offender  to  service  and  punish- 
ment with  the  organization  to  which  he  belongs." 

S.  T.  Ansell, 
Acting  Judge  Advocate  OeneraL 


ExHinrr  68. 


W^AR  Department, 
The  Adjutant  General's  Office, 

Washington,  December  22,  1917. 
Confidential. 

From :  The  Adjutant  General  of  the  Army. 

To:  Commandant  Atlantic  Branch  United  States  Disciplinary  Barracks,  Fort 

Jay,  N.  Y. 
Subject :  Sentences  of  general  courts-martial. 

1.  The  attention  of  the  War  Department  is  forcibly  called  to  the  fact  that 
courts-martial  throughout  the  service  are  adhering  in  time  of  war  to  peace-time 
standards  of  punishment  and  are  imposing  sentences  of- dl$«honorable  discharge, 
together  with  comparatively  short  i>erlods  of  confinement,  for  comparatively 
trivial  offenses.  The  Judge  Advocate  General  reports  that  men  are  now  being 
dishonorably  discharged  from  the  service  at  the  rate  of  more  than  100  a  week, 
and  that  an  Inspection  of  the  records  in  these  cases  indicates  that  a  large  per- 
centage of  these  men  can  without  doubt  be  sufficiently  disciplined  and  punished 
within  their  organizations  while  they  are  being  trained  for  military  service. 
In  these  cases  dishonorable  discharge  is  not  only  futile  and  inappropriate  but 
imposes  a  loss  of  man  power  which  should  be  obviated.  It  has  also  come  to  the 
attention  of  the  War  Department  that  in  some  cases,  especially  among  those 
drafted  into  the  military  service,  there  appears  to  be  a  tendency  to  commit 
offenses  In  order  to  receive  punishment  which  will  enable  the  offender  to  escape 
military  service,  but  which  in  Itself  is  not  of  sufficient  severity  to  discourage  or 
prevent  a  commission  of  such  offenses. 

2.  Division  and  other  commanders  are  expected  to  make  themselves  strictly 
responsible  for  the  discipline  of  their  commands,  and  these  officers,  together 
with  general  courts-martial  and  judge  advocates,  should  give  close  scrutiny  to 
all  cases  coming  before  them,  with  a  view  of  being  able  to  pass  intelligently 
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upon  them,  and  so  to  measure  the  punishment  to  the  offense  that  the  following 
conditions  will  obtain : 

(a)  No  sentence  of  dishonorable  discharge  will  be  given  where  the  offender 
lias  within  hira  the  capacity  for  military  service  and  when  any  other  appropriate 
form  of  punishment  la  sufficient  to  meet  the  requirements  of  the  case. 

(6)  Whenever  a  sentence  of  dishonorable  discharge  is  given,  it  should  W 
accompanied  with  a  long  term  of  confinement  In  the  penitentiary  or  in  the  (U;*- 
ciplinary  barracks.  Where  the  offense  is  not  sufficiently  grave  to  warrant  a  Ions: 
terra  of  confinement,  it  should  be  assumcKl  that  the  offender  has  within  him  the 
elements  of  military  service,  and  he  should  be  made  to  serve. 

(c)  When  a  sentence  of  dishonorable  discharge  is  given,  unaccompanie<l  with 
a  long  period  of  confinement,  reviewing  authorities  should,  in  general,  susptTjl 
or  remit  the  dishonorable  discharge  and  hold  the  offender  to  service  and  punish- 
ment with  tlie  organization  to  which  he  belongs. 

3.  These  instructions  will  be  communicated  by  you  to  commanding  officers  of 
regiments  and  sepanite  battalions,  to  general  courts-martial,  and  to  ju«l;.v 
advocates. 

By  order  of  the  Secretary  of  War : 

J.  S.  Jones, 

Adjutant  General. 

Exhibit  69. 
[Congressional  Recorcl,  February  19,  1919.] 

Februaby  17.  1019. 
Hon.  John  L.  Burnett, 

House  of  Representatives. 

Sir:  I  regret  to  have  obsei*ved  in  the  Congressional  Record  of  February  14 
that  upon  that  day,  during  the  debate  on  the  Army  bill  in  the  House  you  ttH»k 
occasion  to  moke  a  bitter  attack  upon  me,  based  upon  your  gratuitous  assumjv 
tion  that  I  had  made  no  effort  to  prevent  or  correct  the  prevalent  Injustices  of 
courts-njartial  administration,  and  it  was  with  even  greater  regret,  if  of  greater 
regret  I  could  be  sensible,  I  observed  that  your  attack  upon  me  evoked  the  ap- 
plause of  your  colleagues. 

Despite  the  Intenjperance  of  your  remarks  and  notwithstanding  that  you  Imst^'i 
them  upon  the  purest  assumption  which  the  slightest  investigation  would  have 
shown,  even  if  my  present  attitude  had  not  satisfactorily  indicated,  to  l>e  the 
very  oi)posite  of  the  truth,  I  shall  assume,  for  the  present  at  least,  that  you  il^ 
not  Intend  to  do  me  a  grievous  wrong;  that  you  do  not  wish  to  take  advantage 
of  your  oflicial  position  to  my  great  injury ;  and  I  shall  assume,  in  fairness  to 
you,  that  the  highly  objectionable  character  of  your  remarks  is  due  to  the  f{»«!t 
that  you  spoke  out  of  an  outraged  sense  of  justice,  and  that  you  want  to  lie  fair, 
and  can  be  fair,  and  will  be  fair  even  now. 

If  I  am  justified  in  indulging  this  presumption  you  will  i)ennlt  me  to  show 
you,  and  you  will  bo  glad  to  be  shown  and  to  be  able  to  acknowledge,  that  your 
attack  up(m  me  was  as  baseless  as  it  was  bitter. 

Your  Initial  statement  was  as  follows : 

"  Gen.  Ansoll,  when  he  made  the  statement  credited  to  him  In  the  Washington 
Post  to-day,  showed  that  he  himself  was  a  party  to  the  crime.  Any  nwn  who 
would  sit  by  as  an  assistant  judge  advocate  general  and  see  men  convicte<i  under 
the  circumstances  that  Gen.  Ansell  detailed  must  either  be  a  cow^anl  or  an 
Incompetent  weakling.     [Applause.! 

"  Now,  there  is  no  use  talking  about  it.  I  think  he  stated  facts  about  It,  and 
there  have  been  conmiltted  the  enormities  and  atrocities  by  men  on  court?^ 
martial  which  have  been  winked  at  by  Crowder,  and  perhaps  by  the  Secretary 
of  War  himself.  These  outrages  are  only  equaled  by  the  atrocities  that  the 
Huns  themselves  committed.  It  Is  infamous.  The  statement  of  Ansell  shows 
the  wickedness  in  the  War  Department  among  these  petty  oifi<-ers.  some  of  whom 
no  doubt  were  men  from  civil  life  who  never  made  $50  or  $100  a  month  and  who 
tried  men  and  sent  them  to  Leavenworth  Penitentiary  for  years,  and  yet  the  m*Mi 
higher  up  of  this  department  are  the  ones  who  are  responsible  and  ought  either 
to  be  impeached  or  court-martialed  themselves." 

And  when  reminded  by  another  Member  that  you  were  doing  me  an  injusice, 
you  continued  to  say : 
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"Why  did  he  not  appeal  to  Gen.  Crowder;  why  did  he  not  appeal  to  the 
President  to  vindicate  him ;  why  did  he  go  on  liere  until  he  was  called  before  a 
committee  of  the  Senate  to  do  it?  Now,  if  he  had  been  a  brave  man  and  an 
honest  man  he  never  would  have  held  the  place  that  he  held  with  these  atrocities 
and  wickedness  being  perpetrateil  by  men  in  high  life.  You  can  not  get  around 
it  gentlemen.  He  is  a  party  to  the  crime-;  there  is  no  doubt  about  it  ♦  *  ♦ 
Those  things  are  done,  gentlemen.  But  w^ho  has  done  it?  Gen.  Ansell  is  re- 
sponsible; Crowder  and  the  whole  bunch  of  them;  Crowder,  no  doubt,  more 
than  any  of  them.  Do  not  try  to  throw  it  on  one  man,  but  hold  the  whole  lot 
of  them  reqK>nsibie.  Let  the  responsibility  fall  where  it  ought  to  fall,  gentle- 
men, and  not  upon  any  one  man.*' 

I  sliall  si>eak  by  the  record  and  tell  you,  in  part  at  least,. «»f  the  efforts  made 
by  lue  since  the  beginning  of  this  war  to  (H)rrect  a  situation  wliich  I  believe, 
and  which  you  with  bitterness  have  proclaimed,  to  hiive  produced  inju.stice. 
It  is  not  my  puri>os<?  to  assert  that  my  views  were  rijiht ;  it  is  my  sole  purpose 
to  show  you  that  I  did  not  **  sit  back"  inactive,  without  attempting  to  prevent 
and  remedy  a  course  of  administration  whicli  is  now  generally  conceded  to  liave 
resulte<l  in  injustice  to  the  enlisted  men  of  the  Army. 

In  the  first  place,  I  think  I  may  appropriately  say  in  this  ronnt'ction  thut 
throughout  my  service  I  have  not  been  able  to  ucivpi  the  view  that  our  military 
<fo<le  sufficiently  establishes  the  rights  of  an  enlisted  man  beTore  a  court- 
martiiU,  or  that  our.  procetlure  is  sutUciently  proteilive  of  those  riiilits,  or  that 
there  is  no  reason  or  ne<*essity  for  authoritative  supervision  ol'  the  procedure 
of  courts-nmrtial,  and  of  revision  of  their  judgments.  Such  a  view  I  have 
p\>r  rejected,  as  all  those  will  attest  wIh>  liave  Ikhmi  nuist  closely  associated 
with  me  in  the  i)€rformance  of  my  legal  duties  in  the  Army. 

In  and  otit  of  seasim,  whenever  opportunity  has  oflfertMl,  and  at  times  with 
an  insistence  wliich  has  strained,  if  not  transgress4*«l,  the  military  pn>i)rieties, 
I  have  labored  to  the  end  that  ctmrts-martial  might  c<niie  to  be  legally  es- 
tahlishetl  and  universally  regarded  and  n»si)ected  as  courts  administering  law 
according  to  fixwl  and  established  principles  oT  jurisprudence;  that  is,  as 
coarts  of  justice.  Such  was  my  attitude  as  early  as  1JK)1.  Throughout  my 
instnictorship  at  West  Point  from  10()2  to  1909,  I  labored  t<»  that  end;  and 
the  whole  <*<mrse  of  my  concluct  as  a  judge  adv(H*ate  has  been  marked  by  a 
dpsire  to  liberalize  the  harsh  features  of  our  military  methods  and  subject 
tlieni.  to  tlie  greatest  practical  extent,  to  tho.se  guaranties  that  guard  an 
ac<nise<l  on  trial  in  a  civil  forum.  When,  by  virtue  of  seniority,  I  came  to  the 
hfad  of  this  office  In  September,  1917,  while  Marshal  General,  I  knew  that 
with  this  new  and  large  citizen  Army  we  should  have  ne<»d  of  the  closest  l*M'al 
snfiervision  of  court.s-martial  procetnlure  and  judgments,  and  I  envisioned  the 
gretit  difficulties  that  nmst  result  from  a  continuation  of  our  old-established 
inetlKHls. 

At  the  outbreak  of  the  war  the  state  of  the  law  was,  as  the  department  had 
for  years  construed  it,  that  the  judgment  of  a  court-martial  one  approved  by 
the  officer  in  the  field  appointing  it  was  final  and  unmodifiable;  that  no  matter 
how  gross  nnd  prejudicial  and  palpable  the  errors  of  law  in  the  prcM'etMlings 
as  sho^K-n  iiiMin  the  face  of  the  re<*ord.  there  was  no  power  in  the  department 
or  Hstnvhere  to  mo<lify,  reverses  or  set  the  judgment  aside.  This  was  the  crux 
of  the  difficulty.  There  was  no  authority  whatever  with  iM>wer  to  corr<H*t 
for  prejudicial  errors  of  law.  If  this  were  true,  then,  indeiHl,  as  was  said  by 
those  in  the  department  who  have  opjiosed  me  during  this  a^ritation,  is  "  a 
military  camp  the  fittest  field  of  application  of  the  military  code."  The  camp 
commander's  will  and  view  become  the  touchstone  of  legality;  there  can  be 
no  such  thing  as  established  legal  control  over  courts-martial  and  courts-martial 
procewlings ;  no  means  of  correcting  their  judgments,  however  unlawful  and 
however  unjust.  When  I  became  the  senior  present  for  duty  in  the  office  in 
the  early  days  of  the  war  I  saw,  or  at  least  I  thought  I  saw,  the  ne<*essity  of 
breaking  up  such  a  static  and  intolerable  legal  situation,  and  pr(K;ee<led  to  act 
accordingly.  During  this  war  I  have  made  the  following  eflforts,  among  other 
innumerable  ones  in  individual  cases,  to  that  end : 

(a)  On  October  18,  1917,  I  had  the  office  begin  a  study  to  determine  whether 
the  power  of  revision  of  courts-martial  justments  and  the  incidental  power  of 
a  close  and  corrective  supervision  over  their  proce<lure  could  not  be  found  in 
existing  law. 

(ft)  On  November  10  I  completed  and  submitted  to  the  Secretary  of  War  for 
his  personal  consideration  a  fonnal  office  opinion,  which  held,  with  all  my 
associates  concurring,  that  such  a  power  had  been  conferred  upon  the  Judge 
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Advocate  General  of  the  Army  by  virtue  of  1199,  Revised  Statutes  of  the  Unlteil 
States. 

{€)  I  immediately  proceeded  to  revise  courts-martial  Judgments,  and  on  the 
very  first  day,  under  the  opinion,  I  set  aside  several  sentences  on  the  ground 
of  their  inegaHty. 

(d)  I  immediately  took  steps  to  establish  in  the  office  a  court  of  revision, 
and  to  consider  the  drafting  or  regulations  to  govern  it. 

(e)  The  Judge  Advocate  General,  who  was  then  Provost  Marshal  Cieneral, 
and  who,  up  to  this  time,  had  been  without  active  connection  with  this  office, 
tbeiwipoH '  returned  to  this  office,  wrote  and  filed  with  the  Secretary  of  War 
a  brief  in  opposition,  and  held  that  there  was  no  such  power  of  revision,  and 
urged  the  reversal  of  my  opinion  and  my  action. 

if)  The  Secretary  of  War,  for  the  time  being  at  least,  agreed  with  the 
Judge  Advocate  General,  as  did  also  the  Acting  Chief  of  Staff  and  the  Inspector 
General  of  the  Army,  who  apparently  had  been  called  into'  conference. 

(g)  Thereupon  I  was  relieved  of  my  duties  in  connection  with  the  adminifh 
tration  of  military  Justice,  and  these  were  taken  over  by  the  Judge  Advocate 
General  in  person.  Consequently,  from  the  middle  of  November,  1917,  to  the 
middle  of  July,  1918,  I  was  not  charged  with  any  duty  or  responsibility  in 
connection  with  the  administration  of  military  Justice,  nor  was  I  consulted 
either  by  the  Secretary  of  War  or  the  Judge  Advocate  General  upon  matt»» 
affecting  the  administration  of  military  Justice. 

igg)  About  this  time,  also,  an  order  which  had  previously  be«i  issued,  with 
the  concurrence  of  the  Judge  Advocate  General  and  the  Chief  of  Staff,  under 
1132,  Revised  Statutes,  empowering  me  to  take  full  charge  of  the  office  and  its 
policies,  was  revoked. 

(*)  On  December  11,  1917.  I  asked  the  Secretary  of  War  for  a  suspension  of 
his  decision  and  that  I  be  permitted  to  file  an  extended  brief  in  support  of  my 
views  and  the  office  opinion.  This  permission  was  granted.  The  brief  was 
filed  with  the  Secretary.  As  indicating  its  character,  the  following  were  Its 
several  points: 

I.  The  action  taken  by  the  Secretary  of  War  on  the  advice  of  the  Judge  Ad- 
vocate General  has  been  taken  under  very  evident  misapprehension.  Such 
action  is  predicated  upon  the  correctness  of  conviction ;  and  the  acceptance  of 
such  an  act  of  grace  by  these  innocent  men  necessarily  implies  a  confessioD 
of  guilt  of  a  crime  which,  upon  well-established  principles  of  law  and  Justice, 
they  never  committed.    Justice  Is  a  matter  of  law  and  not  of  Executive  favor. 

II.  It  is  as  regrettable  as  it  is  obvious  that  those  who  oppose  my  views  do  not 
vision  in  the  administration  of  military  Justice  what  the  new  Army  of  America 
will  require,  nor  do  they  even  see  what  the  present  is  revealing;  they  are  looking 
backward  and  taking  counsel  of  a  reactionary  past  who.se  guidance  will  prove 
harmful  if  not  fatal. 

(1)  The  views  of  the  As.<iistant  Chief  of  Staff  and  tlie  Inspector  General 
savor  of  professional  absolutism. 

(2)  The  opposing  legal  views  are  anachronistic.  They  are  given  a  backwanl 
slant  through  undue  deference  to  the  theory  of  an  Illustrious  text  writer  as  to 
the  nature  of  courts-martial,  a  theory  which  civil  JurLsprudence  has  nerer 
adopted  but  distinctly  denied. 

(3)  The  teachings  which  followed  upon  the  premise  that  courtsruiartlal  are 
executive  agencies  have  all  been  di^roved  by  the  Supreme  Court  of.  the  United 
States,  though  this  department  still  clings  to  them. 

III.  The  whole  argument  of  the  other  side  is  found  in  the  contention  that 
the  word  "  revise  "  has  no  substantial  meaning,  but  has  reference  only  to  clerical 
corrections. 

One  single  fact  exposes  the  utter  fallacy  of  that  contention,  and  had  it  been 
considered  must  have  prevented  an  expression  of  that  view. 

That  fact  is  this :  The  word  "  revise  "  is  an  organic  word,  which  solely  creates 
and  defines  the  duties  of  an  entire  bureau.  Congress  went  to  the  great  length 
of  creating  an  independent  bureau  in  the  War  Department  for  the  sole  and 
declared  purpose  of  having  it  "  revise  "  the  proceedings  of  all  military  courts, 
and  made  that  duty  of  revision  the  sole  duty  of  that  bureau. 

IV.  "Revise"  in  Its  every  sense — ordinary,  legal,  and  technical  uiilltary 
sense — ^means  to  correct,  to  alter,  and  amend. 

V.  The  word  "  revise,"  as  a  matter  of  fact,  is  in  no  8en.se  ambiguous,  and 
there  is  no  room  for  misconstruing  it.  It  would  have  made  no  difference, 
therefore,  what  the  administrative  practice  was  or  is.  The  quality  of  law  is 
not  impaired  by  nonuse.    As  a  matter  of  fact,  Judge  Holt  did,  in  form  at  least. 
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pronounce  sentences  iovalid,  and  did  not  content  himself  simply  with  recom- 
mending that  pronouncement  was  by  superior  authority.  His  views  as  to  the 
validity  of  proceedings  were  expressed  in  terms  that  savor  of  judicial  pro- 
nouncement, and  the  orders  of  the  War  Department  so  far  us  examined  seem  to 
respwt  that  quality  by  conflrmance. 

VI.  The  judge  advocate  general  of  England  certainly  did  have  this  power  of 
revision.    I  am  not  advised  of  hl»  present  authority. 

VII.  Whence  comes  the  established  power  to  declare  pnK*eeiUngs  null  and 
void  for  jurisdictional  error?  And  why  should  not  the  larger  jwwer  include  the 
lesser  radical  one  of  correction  of  legal  error? 

VIII.  The  necessity,  in  the  name  of  justice,  of  lo<'ating  this  power  in  this 
deportment,  and  preferably  in  this  office,  where  logically  and,  I  think,  legally  it 
belongs,  must  l)e  apparent  to  all  who  are  familiar  with  the  administration  of 
miliiary  justice. 

ihh)  The  Judge  Advocate  General  filed  a  brief  in  opposition  to  my  sM^ond 
brief,  which  was  to  the  point  that  the  i)ower  did  not  exist,  and  to  the  -effect 
that  the  military  code  should  better  be  left  to  be  admin isterwl  by  the  camp 
commander. 

(i)  The  Secretary  of  War  again  held  with  the  Judge  Advocate  Gaeeral 
that  the  power  was  not  to  be  de<luce<l  by  the  existing  law,  and  directed  him, 
not  me,  to  make  a  **  study  "  of  the  situation  regarding  revisory  powers. 
<  (;)  About  this  time  13  negro  soldiers  were  hanged  in  Texas  almost  imme- 
diately upon  the  completion  of  their  trial  and  without  review  of  their  cases. 
Indeed,  the  proceedings  under  their  cases  did  not  reach  the  department  until 
probably  some  three  months  after  they  had  been  executed.  I  took  this  occa- 
sion to  file  a  memorandum  with  the  Judge  Advocate  Ueneral  to  show  what 
was  happening  and  what  was  always  likely  to  hapiien  if  he  and  the  Secretary 
of  War  adherefl  to  their  views. 

(A-) 'The  Judge  Advocate  General  reconimen<le<l  and  the  department  finally 
^idopted  an  administrative  method  known  as  General  Order  No.  7,  which  sus- 
pewled  certain  senten<'es  until  the  proceetlings  could  be  examine<l  in  this  oflUce 
and  the  commanding  general  advised  with.  This  was  an  administrative  pal- 
liative which  was  described  by  the  Judge  Advocate  General  as  necessary  to 
head  off  a  "  threatened  congressional  investigation "  to  "  silence  criticism," 
-to  V  prevent  talk  about  the  establishment  of  courts  of  appeal,"  and  to  make  It 
"apparent  that  an  acciised  did  get  some  kind  of  revision  of  his  proceedings 
other  than  the  revision  at  field  headquarters." 

(0  1  volunteered  to  criticize  this  compromise  with  the  law  and  justice  and 
again  asked  that  revisory  power  l>e  established  in  this  oflice.  I  recommended 
that  If  the  administrative  method  was  nevertheless  to  be  adhered  to,  it  should 
be  greatly  extende<l. 

ill)  It  was  upon  ray  voluntary  recommendation  that  a  branch  of  this  office 
was  establishetl  in  Prance,  to  make  such  review  as  departmental  administra- 
tion permitted. 

(to)  Several  times — three  times,  I  tiaak-^uring  .Tanuary.  February,  March, 
and  April,  1917,  I  called  attention  to  the  necessity  of  closer  supervision  of 
courts-martial  judgments  and  proceedings. 

(n)  Returning  from  Europe  in  the  middle  of  July,  whither  I  had  gone  the 
April  before  for  the  purpose  of  studying  the  military  administration  of  our 
Allies,  I  filed  with  the  Judge  Advocate  General  a  report  which  among  other 
things  treated  especially  of  the  administration  of  military  justice  in  France, 
Italy,  and  England,  and  which  indicated  those  elements  of  their  systems  which 
I  believed  to  be  better  than  our  own.  and  suggested  our  own  weaknesses. 
This  report  never  reached  the  Secretary  of  War. 

'<o)  In  August,  1918.  I  reorganized  the  office  so  as  to  be  enabled  to  present 
a  more  thorough  presentation  of  the  deficiencies  of  the  courts-martial  records 
coming  to  the  office,  and  by  strength  and  thoroughness  of  argument,  to  Impel 
the  minds  of  the  military  authorities  to  action  In  individual  cases.  For  this 
purpose  I  created  the  boards  of  review,  which  .still  exist  and  perform  most 
TBluable  service,  but  without  any  authority  to  make  a  modification  of  a  judg- 
ment in  any  case. 

(p)  In  September  I  ordered  the  boards  of  review  to  break  away  from  the 
oflice  Interpretation  (which,  however,  was  probably  correct)  of  the  admin  Is- 
toajtre  method  heretofore  referred  to  (subpar.  fc),  which  had  been  construed 
to  forbid  this  office  to  nuike  any  recommendation  or  suggestion  as  to  clemency. 
And  I  ordered  that,  in  a  proper  case,  despite  the  order,  clemency  should  be 
oQgSested  to  commanding  generals. 
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iq)  In  September,  ujwn  my  insistent  recommendation,  power  was  esub- 
lished  in  the  Acting  Judge  Advocate  General  in  France  to  make  rulings  upon 
matters  of  the  administration  of  military  justice  in  our  own  forces  in  France, 
which  would  control  all  commanding  generals  until  overruled  by  tlie  Secretary 
of  War.  This  Is  now  being  opposed  by  the  commanding  general  Americao 
Expeditionary  Forces,  and  my  own  action  and  propriety  in  procuring  the  issue 
of  this  order  is  being  subject  to  question. 

(r)  In  October  the  executive  officer  and  I  advocated  (and  the  head  of  the 
office  approved)  the  increase  of  the  personnel  of  the  department,  so  that  at 
least  the  trial  judge  advocate  should  be  a  lawyer  and  could  use  his  power 
as  such  to  exert  some  legal  control  over  the  court. 

Upon  every  occasion  and  every  opportunity  I  have  stood  fbr  an  abaohile 
legal  supervision  of  courts-martial  procedure  and  Judgments,  and  even  wbea 
not  charged  with  any  duty  touching  the  administration  of  military  juadce, 
I  have  never  hesitated  to  express  my  view  upon  any  matter  concerning  it  that 
might  come  to  my  attention.  In  certain  several  cases  Involving  sentences  of 
death,  I  voluntarily  went  to  the  chief  of  this  office  and  opposed  his  recom- 
mendation for  execution. 

These  are  a  part  of  my  eflForts.  I  hope  they  may  serve  to  convince  all  fliir- 
minded  men  that  I  am  not  a  coward  or  weakling. 

You  seem  to  think  that  under  these  circumstances  I  should  have  gone 
directly  to  the  President.  Upon  a  little  reflection  you  will  appreciate,  I  am 
sure,  the  impossibility  of  such  a  course.  I  think,  however,  that,  resting 
under  the  charge  which  you  have  made  against  me,  I  am  justified  in  saying 
this,  that  on  one  occasion  I  well  rememl)er — and  doubtless  there  are  others— 
when  four  sentences  of  death  were  pending  in  the  department  for  confirmation, 
and  when  this  office  had  recommended  execution,  I  went  to  the  head  of 
the  office  and  orally  presented  to  him  my  views  in  opposition.  I  tben  filed 
with  him  a  memorandum  in  which  I  did  my  best  to  show,  wtmt  seemed  to  me 
to  be  obvious,  that  these  men  had  been  most  unftitrly  tried,  had  not  been 
tried  at  all,  and  ought  not  to  die  or  suffer  any  other  punishment  upon  such 
records.  Discovering  that  these  memoranda  had  not  been  presented  to  the 
Secretary  of  War,  and  feeling  justified  by  the  fact  that  I  had  no  other  forum 
in  this  department,  I  gave  a  copy  of  the  memorandum  to  a  distinguished 
member  of  the  Judiciary  Committee  of  the  House  and  was  told  by  him  that 
he  could  present  the  cases  to  the  President  hims^. 

I  was  compelled  to  do  this — ^an  act  inconsistent  with  strict  military  pro- 
priety— by  the  dictates  of  my  own  conscience,  by  my  desire  to  serve  Justice, 
and  by  my  sense  of  duty  to  my  God  and  these  unprotected  men  that  their  lives 
might  be  s{)ared. 

Very  respectfully,  yours, 

S.  T.  AVSKLL. 

Washington,  February  i7,  J9J9. 
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Memorandum  for  the  Chief  of  the  Division  of  Military  Justice. 
Subject :  Scope  of  duties  of  the  board  of  review  of  your  division. 

1.  I  understand  that  this  office  has  heretofore  held,  or  that  at  least  you  have 
heretofore  been  instructed,  that  the  power  of  this  office  is  strictly  limited  in  its 
reviews  of  courts-martial  cases  sent  up  under  General  Orders,  No.  7,  War  De- 
partment, 1918,  to  the  question  of  legality  of  the  proceedings.  With  this  view  I 
am  not  in  accord. 

2.  I  am  very  familiar  with  the  origin  and  purpose  of  that  order.  It  was  never 
intended  to  operate  as  a  limitation  upon  the  duties  of  this  office.  On  the  o^ber 
hand,  the  order  itself,  while  in  my  judgment  altogether  too  limited  in  its  terms, 
was  bom  out  of  an  effort  then  being  made  by  this  office  to  the  end  that  the  War 
Department,  through  its  proper  functionaries,  exercise  the  requisite  and  neces- 
sary revisory  power  and  control  over  all  courts-martial  proceedings, 

8.  The  language  of  the  order,  standing  alone,  may,  indeed,  limit  the  powers  of 
this  office  to  a  review  for  the  sole  purpose  of  determining  the  legality  of  proceed- 
ings.  But  for  the  reason  just  adverted  to  the  terms  of  the  order  are  not  all 
inclusive.  There  are  still  powers,  organic,  statutory,  and  administrative,  which 
it  could  not  have  been  the  purpose,  nor  can  it  be  the  efTect,  of  that  order  to  mod- 
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ify.  The  President  is  the  source  of  all  clemency,  and  that  power,  of  course,  finds 
no  limitations  in  the  order.  Furthermore,  as  Commander  in  Chief  of  the  Anny, 
speaking  directly  or  through  his  constitutional  organ,  the  Secretary  of  War,  his 
suggestions  to  convening  authorities  are  entitled  to,  and  will,  of  course,  receive, 
Uie  most  thorough  consideration.  It  would  be  the  extreme  case  in  which  the 
vl^ws  and  suggestions  of  the  Commander  in  Chief  of  the  Army,  concerning  mili- 
tary punishments,  could  Justifiably  be  disregarded.  Also  this  office  is  the  office 
which  the  President  and  the  department  must  rely  upon  for  their  advice  and 
guidance  in  matters  affecting  court-martial  procedure  and  punishment.  More- 
over, and  aside  from  the  realm  of  administration,  this  office  has  the  statutory 
duty  of  revising  all  court-martial  proceedings,  a  duty  which  it  can  not  disregard, 
lo  view  of  all  this  constitutional,  administrative,  and  statutory  power,  this  office 
must  be  assumed  to  have  the  duty,  by  reason  of  Its  powers  and  its  organic  rela- 
tion to  the  authorities  Just  mentioned,  to  speak  beyond  the  strict  question  of 
legality  authorized  by  said  order. 

4.  The  administration  of  this  office  has  revealed  the  necessity  of  giving  this 
consideration  concrete  application.  Frequently  proceedings  are  legal  in  toto  and 
admit  of  no  question  of  their  legality  or  regularity  whatever,  and  yet  the  pun- 
ishment awarded  is  such  as  would  Justify  any  reviewing  authority  or  super- 
visory power  of  any  kind  at  least  to  invite  attention  to  the  punishment  and  to 
suggest  a  modification  of  it  or  a  means  of  modifying  it.  The  board  of  review  in 
your  division,  through  whose  hands  pass  all  court-martial  records  of  the  trials 
of  the  most  serious  offenses,  and  to  whose  attention  and  consideration  come  the 
most  serious  sentences  awarded  by  courts-martial,  are,  by  virtue  of  these  facts 
and  their  position  as  a  board  of  review,  best  able,  within  broad  limits,  to  weigh 
the  relation  of  punishment  to  discipline,  and  frequently  of  specific  puaiidimentlo 
specific  offense.  Besides,  while  uniformity  of  punishment  may  not  be  a  funda- 
mental ctmslderation,  it  is,  in  the  administration  of  military  Justice,  a  most 
important  one  by  reason  of  the  great  variation  in  punishments  awarded  by 
courts-martiaL  Such  variations  are  more  or  less  Inherent  in  the  system — a  sys- 
tem which  is  administered  by  officers  more  or  less  unfamiliar  with  the  military 
profession  itself  and  always  unskilled  in  the  law  and  In  which  thousands  of 
tribunals  are  exercising  Judicial  functions  ungulded  by  their  own  or  other  prece- 
dents. In  my  Judgment,  there  could  be  no  present  accomplishment  that  would 
operate  to  the  greater  90od  of  the  Army  or  meet  with  greater  approbation  of 
those  of  our  people  who  are  interested  in  the  administration  of  military  Justice 
than  the  establishment  in  this  office  of  an  administrative  procedure -that  would 
result  in  rendering  the  punishments  in  the  Military  Elstablishment  more  nearly 
oniform,  more  scientific  and  intelligent,  and  better  related  to  Justice  to  the  indi- 
vidual upon  the  one  hand  and  military  discipline  in  general  upon  the  other. 

5.  In  view  of  these  reasons,  you  and  the  lK>ard  of  review  are  instructed  to  make 
sQdi  recommendations  in  all  cases  passing  under  your  supervision  by  virtue  of 
General  Order  No.  7  as  will  tend  toward  the  achievement  of  this  result,  and  will 
no  longer  In  such  cases  consider  yourselves  limited  to  the  sole  question  of  legality 
of  procedure. 

S.  T.  AlVSEEX, 

Acting  Judge  Advocate  General, 


BzHmrr  71^ 


Wab  Depabtment, 
Office  or  the  Judge  Advocate  Gbnebal, 

March  It,  1919. 

CASES    BETtTRNED   TO   BEVIEWINO   AUTHOBmBS. 

To  Gen.  Chambeblain  : 

In  addition  to  the  cases  cited  here,  there  is  one  other,  the  Peters  case,  In 
which,  in  France,  the  reviewing  authority  did  not  follow  the  recommendation 
of  the  branch  office  of  the  Judge  Advocate  General's  Office.  A  memorandum 
of  that  case  will  be  prepared  and  sent  to  you  promptly. 
Very  req^ectfully, 

W.  C.  Right,  Major,  Judge  Advocate. 
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APPENDIX  TO  MAJ.  RIGBT*S  BEPOBT. 


Memorandum  with  regard  to  courts-martial  cases  in  which  the  Secretary  of 
War  or  the  reviewing  authority  has  failed  to  follow  the  recommendations 
of  the  office  of  the  Judge  Advocate  Oeneral. 

An  examination  has  been  made  of  records  of  courts-martial  cases,  tried 
since  the  Government  of  the  United  States  entered  the  war,  with  a  view  lo 
obtaining  figures  as  to  the  number  of  cases  in  which  recommendations  of  the 
office  of  the  Judge  Advocate  General  with  regard  to  the  setting  aside  or  the 
modification  of  sentences  of  courts-martial  have  not  been  followed  by  the 
Secretary  of  War  or  by  reviewing  authorities.  It  is  not  possible  to  procure 
from  available  rec*ords  absolutely  accurate  statistics,  but  those  obtained  are 
evidently  such  that  they  furnish  information  on  which  definite  conclusions  i-aii 
he  based.  Brief  abstracts  of  the  facts  In  cases  in  which  the  recommendations 
of  the  office  of  the  Judge  Advocate  (General  have  not  been  followed  are  set 
forth  below. 

Uecommendations  have  been  made  to  the  Secretary  of  War  in  approximately 
279  cases.  Examination  of  these  cases  discloses  that  in  13  of  them  the  reoiuu- 
luendations  of  this  office  were  not  followed. 

In  three  of  these  cases  the  Secretary  of  War  diflfere<l  with  the  views  of  this 
office  with  regard  to  points  of  law  involved  therein  (Lieut.  Millard  M.  Green. 
Pvt.  I>an  Nona,  and  I^t.  Edwin  E.  Schonofsky). 

In  four  cases  there  was  merely  a  difference  of  opinion  as  to  the  propriety 
of  a  comnmtation  of  sentences  (Second  Lieut.  John  C.  Ward,  Maj.  Henry  R. 
Freeman,  jr.,  Second  Lieut.  Louis  B.  Hanks,  and  First  Lieut.  John  B.  SissonK 
•This  office  recoinmendiMl  a  partial  commutation  of  the  sentence  In  each  of  the?** 
cases.  The  Swretary  of  War  did  not  concur  in  such  recommendation.  In  two 
of  the.se  cases  the  President  directed  final  action  in  accordance  with  the 
recommendations  of  this  office  (MaJ.  Henry  R.  Freeman,  jr.,  and  John  O.  Ward^. 

In  one  case  this  office  had  recommended  that  a  sentence  of  dismissal  be  <*on- 
firuied  (Second  Lieut.  Arthur  Brighani).  The  Secretary  of  AVar  disagreeing 
with  the  view  of  this  office  recommended  that  the  sentence  be  remitted,  an<l 
tli(»  President  took  action  in  accordance  with  the  Secretary's  recommendation. 

Five  cases,  all  tried  in  France,  merely  involved  a  question,  identical  in  each 
case,  as  to  the  place  of  confinement  (Pvts.  Thurston  C.  Reynolds,  Frank 
Malarich,  Robert  M.  Hughett,  Charles  M.  Gard,  and  Nelson  Glock).  The 
office  of  the  Judge  Advocate  General  recommended  confinement  in  the  Unlteil 
States  Disciplinary  Barracks  instead  of  at  military  x)OSts  in  France.  The 
Secretary  of  War  did  not  concur  in  the  recommendations  made  in  each  of  tlie-se 
cases. 

Recommendations  have  been  made  to  reviewing  authorities  in  approximately 
212  cases  under  General  Orders,  No.  7,  War  Department,  1918 :  and  the  review- 
ing authorities  have  failed  to  follow  the  recommendations  in  six  of  them.  Three 
of  these  cases  arose  in  France  and  three  In  the  United  States. 

The  records  of  the  three  cases  tried  in  the  United  States  show  that  in  one 
of  them  the  reviewing  authority  followed  the  recommendations  of  this  offiiv 
ih  part  (Pvt.  Charles  A.  McBect)  ;  In  one  the  reviewing  authority  complietl 
with  the  recommendations  of  this  office  in  such  a  way  that  punishment  was 
imposed  on  the  accused  in  acco'fdatice  therewith,  and  only  the  record  of  the 
accused  was  affected  by  the  failure  of  the  reviewing  authority  strictly  to 
follow  the  recommendations  (Pvt.  Edward  C.  O'Neill) ;  in  one  case  tht» 
recommendations  of  this  office  were  disregarded  in  their  entirety  (Harvey  W. 
Janke). 

The  records  of  the  three  cases  tried  in  France  show  that  in  one  case  the 
reviewing  authority  complied  in  part  with  the  recommendations  of  the  office 
of  the  Judge  Advocate  General  (Pvt  James  Adio) ;  in  two  cases  the  recommen- 
dations of  the  office  of  the  Judge  Advocate  (General  were  disregarded  in  their 
-entirety  (Pvt.  Delbert  L.  Moss  and  Oapt.  Samuel  D.  Mann). 

In  a  case  tried  at  Camp  Funston,  Kans.,  the  office  of  the  Judge  Advocate 
General  and  the  Secretary  of  War  recommended  that  the  sentence  be  con- 
firmed, and  the  President,  differing  with  both,  disapproved  the  finding  ami 
.sentence  (First  Lieut.  Charles  H.  Mielke). 

Second  Lieut.  Arthur  Brigham,  Sixth  Field  Artillery.  Trial  by  general  court- 
martial  at  Douglas,  Ariz.,  July  22,  1917.    Dismissal  from  the  service. 

The  accused  was  tried  under  the  ninety-sixth  article  of  war  under  specificR- 
tions  relating  to  the  taking  of  a  false  oath  in  making  application  for  appoint- 
ment as  provisional  second  lieutenant,  in  which  application  he  stated  falsely 
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that  he  was  a  single  man.  He  was  found  guilty  and  sentenced  to  be  dismissed 
from  the  senriee. 

The  reviewing  authority  approved  the  sentence  and  suspended  execution 
thereof  pending  action  by  the  President,  and  he  recommended  that  the  sentence 
of  dismissal  be  remitted  in  view  of  the  frank  admission  of  the  accused  appa- 
rently made  for  the  purpose  of  rectifying  an  error  made  by  him,  and  of  the 
exemplary  reputation  formerly  borne  by  the  accused  in  the  military  service. 

This  office  being  of  the  opinion  that  the  false  oath  made  by  the  accused 
showed  him  to  be  untrustworthy,  recommended  that  the  sentence  of  the  court 
be  confirmed. 

The  Secretary  of  War  disagreeing  with  the  view  of  this  office,  recommended 
to  the  President  that  sentence  should  be  remitted,  and  the  President  took  action 
in  accordajice  with  the  Secretary's  recommendation. 

Second  Lieut.  John  C.  Ward.  Trial  by  general  court-martial  convened  at 
Fort  McDowell,  Calif.,  August  29,  1917.    Dismissal  from  the  service. 

Lieut.  John  C.  Ward  was  tried  by  a  court  composed  of  five  captains  of  the 
Regular  Army.  He  was  arraigne<l  under  the  ninety-sixth  article  of  war  on  the 
charge  of  drunkenness.  He  was  found  guilty  and  sentenced  to  be  dismissed  from 
the  service. 

The  reviewing  authority,  the  commanding  officer  at  Fort  McDowell,  approved 
the  proceedings  without  comment  and  forwarded  them  by  indorsement  for  action 
of  the  President  in  compliance  with  the  forty-eighth  and  flfty-first  articles  of 
war. 

This  ofSUre  recommended,  in  view  of  the  man's  excellent  service  as  an  enlisted 
man  .since  April  26,  1906,  up  to  the  time  he  was  commissioned,  shortly  before 
his  trial,  that  the  sentence  be  commuted  to  forfeiture  of  $50  per  month  for  six 
months  and  restriction  to  the  limits  of  the  i>ost  to  which  he  might  be  stationed 
for  a  like  period. 

The  Secretary  of  War  was  unwilling  to  recommend  commutation,  but  called 
the  attention  of  the  President  to  the  recommendations  of  this  office,  which  the 
President  followed. 

Lieut.  Millard  M.  Green,  Engineer  Reserve  Corps.  Trial  by  general  court- 
martial  convened  at  Camp  Dix,  N.  J.,  March  19,  1918.    Dismissal. 

The  accused  was  charged  with  violation  of  the  ninety-fifth  and  ninety-sixth 
articles  of  war.  Under  each  specification  the  allegations  of  fact  were  that  he 
bad  married  In  the  month  of  December,  1906,  one  Lilian  Melton  Greer  and  that 
aftenvards,  while  so  married  to  her,  he  unlawfully  married  one  Edith  Elder. 
He  was  found  guilty  and  sentenced  to  be  dismissed  from  the  service  and  to  be 
Ninftnetl  at  hard  labor  for  five  years. 

The  reviewing  authority  approved  the  sentence  and  forwarded  the  record  for 
mion  under"  the  forty-eighth  article  of  war. 

This  office  recommended  that,  there  being  no  legally  sufficient  evidence  to 
priive  the  offense  of  bigamy,  the  findings  and  sentence  be  disapproved,  but  that 
appropriate  steps  be  taken  looking  to  the  discharge  of  the  officer  under  the  pro- 
lisions  of  section  9  of  the  act  of  May  18,  1917. 

The  Secretary  of  War  did  not  concur  in  the  recommendations  of  this  office, 
l»ui  recommended  to  the  President  that,  the  offense  of  bigamy  not  having  been 
l»rovefl,  the  findings  and  sentence  under  the  ninety-sixth  article  of  war  be  dls- 
U)prr»ve4i  and  that  the  accused,  having  been  guilty  of  conduct  unbecoming  an 
'fficer  and  a  gentleman,  the  findings  under  the  ninety -fifth  article  of  war  be 
approved  and  the  officer  dismissed. 

Maj.  Henry  R.  Freeman,  jr.,  Three  hundred  and  thirty-seventh  Field  Artli- 
l**n'.    Trial  by  general  court-martial  convened  at  Camp  Dodge,  Iowa,  April  8, 

ims. 

The  accused  was  tried  on  a  charge  of  violating  the  ninety-fifth  article  of  war 
f»n  a  specification  that  he  was  drunk.  He  was  found  guilty  and  sentenced  to 
1*  ilisDiissed  from  the  service 

The  reviewing  authority  approved  the  findings  and  sentence  and  forwarded 
the  record  for  the  action  of  the  President  under  the  forty-eighth  article  of  war. 

This  office  recommended  that  the  findings  of  the  court  be  approved,  but  that, 
in  view  of  the  previous  good  record  of  the  officer,  the  sentence  be  commuted  to 
(•<»nfinement  for  six  month,  forfeiture  of  $100  a  month,  and  a  reprimand  by  the 
i-ommanding  general  of  liis  division.  The  Secretary  of  War  did  not  concur  In 
the  recommendation  of  this  office,  but  called  the  President's  attention  thereto, 
132265— 19— PT  7 ^14 
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who  later  directed  a  disposition  of  the  case  in  accordance  with  the  recomnientla- 
tions  of  this  office. 

Pvt.  Dan  Nona,  One  hundred  and  thirty-fifth  Machine  Gun  Battalion.  Unites! 
States  National  Guard.  Trial  by  general  court-martial  convened  at  Vrectmrt. 
France,  July  17,  1918.  Hard  labor,  without  confinement,  for  three  years,  with 
forfeitures. 

The  accused  was  tried  for  violation  of  the  ninety-third  article  of  war  under 
the  specifications  that  he  "did  willfully,  feloniously,  and  ui^lawfuUy  commi. 
involuntary  manslaughter." 

This  office  pointed  out  that  the  finding?  of  the  court  was  void  for  repugnano'. 
since  if  the  act  was  willful  and  felonious  it  w*as  not  involuntary  mansjaughter,. 
and  it  recommended  that  so  much  of  the  senten^^e  in  the  case  as  remained  un- 
executed be  remitted. 

The  Secretary  of  War  disapproved  this  recommendation. 

Pvt.  Thurston  G.  Reynolds,  Company  M,  Sixtieth  Infantry.  Trial  by  general 
court-martial  in  France.  April  14,  1918.  Dismissed  from  tlie  service,  for- 
feitures, and  confinement  at  hard  labor  for  three  years. 

The  accused  was  tried  on  a  charge  of  violating  the  eighty-sixth  article  of 
war  on  a  single  specification  alleging  that  he  was  found  slewing  on  his  post 
while  on  guard  as  a  sentinel  in  time  of  war.  He  pleaded  guilty  and  w^^ 
found  guilty  on  the  charge  and  was  sentenced  to  be  dishonorably  dh^hargetl 
from  the  service,  to  forfeit  all  pay  and  allowances  and  to  be  confine«1  at 
hard  labor  for  three  years. 

The  reviewing  authority  approved  the  sentence,  susi)ended  the  di8honoral>> 
discharge,  and  designated  the  station  of  his  company  as  the  place  of  coutint^ 
ment  of  the  accused. 

The  Office  of  the  Judge  Advocate  General  called  attention  to  the  policy  of 
the  War  Department  respecting  the  place  of  confinement  to  be  designated  od 
conviction  by  general  court-martial  as  set  out  in  paragraphs  396,  397,  and  39?*. 
M.  C.  M.,  1917,  and  pointed  out  that  paragraph  377,  specifically  provide^ 
for  the  designation  of  the  United  States  disciplinary  barracks  at  Fort  I.<eaven- 
worth,  Kans.,  or  one  of  its  branches,' as  the  place  of  confinement  for  general 
prisoners  who  are  to  be  confined  for  six  months  or  more  and  who  are  n«)t  t«> 
be  confined  In  a  penitentiary. 

The  view  was  expressed  that  the  Interests  of  discipline  in  the  Army  <i.iui(! 
not  best  be  served  by  retaining  at  military  posts  or  camps  prisoners  underg^nni: 
extended  periods  of  confinement,  and  It  was  therefore  recommendetl  ihut 
the  place  of  confinement  of  the  prisoner  be  changed  to  the  UniteO  State> 
disciplinary  barracks. 

The  opinion  wavS  expressed  by  The  Adjutant  General  that,  in  view  i*f  th»» 
fact  the  commanding  general  of  the  American  Expeditionary  Forces  had  been 
specifically  aiithoriased  to  retain  general  prisoners  in  France,  and  in  view 
of  provisions  in  the  Army  appropriation  act  approved  July  9,  1918,  relatinL' 
to  the  remission  of  sentences,  it  was  not  advisable  to  concur  in  tlie  re^>«»Di- 
mendation  of  the  Judge  Advocate  General's  Office. 

Cases  of  Pvt.  Frank  Malarich.  Pvt.  Robert  M.  Hughett,  Pvt  Charles  M. 
Gard,  and  Pvt.  Nelson  Glock.  tried  in  France. 

In  the  cases  of  Pvt.  Frank  Malarich,  Pvt.  Robert  M.  Hughett,  Pvt.  CharU< 
M.  Gard,  and  Pvt.  Nelson  Glock,  all  tried  in  France,  sentences  were  iujposef 
similar  to  that  Imposed  in  the  case  of  Pvt.  Thurston  G.  Reynolds,  the  farts 
in  which  are  set  forth  above.  The  Office  of  the  Judge  Advocate  General 
made  recommendations  in  these  cases  the  same  as  that  made  in  the  case  <>f 
Pvt.  Reynolds.  The  Office  of  The  Adjutant  General  of  the  Army  by  dlrectitm 
of  the  Secretary  of  War  did  not  concur  in  these  recommendations  for  tlit^ 
same  reasons  as  were  indicated  by  him  in  the  case  of  Pvt.  Reynolds. 

Second  Lieut.  Louis  B.  Hanks,  Quartermaster  Corps,  National  Army.  TrI.if 
by  general  court-martial  convened  at  Boston,  Mass.,  July  22,  1918.  I>isnii.sN:ii 
from  the  service. 

The  accused  w^as  tried  for  violation  of  the  ninety -sixth  article  of  war,  un<l«'r 
specifications  of  having  appeared  in  civilian  clothing,  in  violation  of  General 
Orders,  No.  63,  and  of  having  been  drunk  in  a  public  place.  He  was  foui)«l 
guilty  of  both  specifications  and  sentenced  to  be  dismissed  from  the  service. 

The  reviewing  authority  approved  this  sentence  and  forwarded  the  reconi 
for  trial  under  the  provisions  of  General  Orders^  No.  7,  War  D^>artment,  191<. 
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This  office  recommended  that  the  sentence  be  commuted  to  a  reprimand,  to 
be  administered  by  the  commanding  general  Northeastern  Department,  restric- 
tions to  the  limits  of  the  accused's  post,  camp,  or  station  for  three  months,  and 
forfeiture  of  $25  of  his  pay  per  month  for  a  like  period,  unless  he  should  be 
discharged  from  the  service  prior  to  the  expiration  of  said  period,  in  which 
event  so  much  of  said  sentence  as  provides  for  such  restriction  and  forfeiture 
as  remains  unexecuted  should  stand  remitted. 

The  Secretary  of  War  did  not  concur  in  the  recommendation  of  this  office. 

First  Lieut  John  B.  Slsson,  Field  Artillery.  United  Stotea  Army.  Trial  bv 
general  court-martial,  Gamp  Jackson,  S.  C,  October  1,  1918.  Dismissal  from 
the  service. 

The  accused  was  tried  on  charges  under  the  ninety-fifth  article  of  war,  under 
specifications  of  drunkenness  and  having  liquor  in  his  possession.  He  was 
convicted  and  sentenced  to  be  dismissed  from  the  service. 

The  reviewing  authority  approved  the  sentence  and  forwarded  the  record 
for  action  under  the  forty-eighth  article  of  war. 

This  office  recommended  that  clemency  be  extended  to  the  accused  and  that 
accordingly  the  sentence  be  commuted  to  a  reprimand,  to  be  administered  by 
the  commanding  general  at  Gamp  Jackson,  restriction  to  tlie  limits  of  the  post 
or  camp  for  six  months,  and  forfeiture  of  $50  of  his  pay  per  month  for  a  like 
period,  unless  he  should  be  discharged  from  the  service  prior  to  the  expiration 
of  the  said  period^  in  which  event  so  much  of  said  sentence  as  provided  for  re- 
striction and  forfeiture  as  remained  unexecuted  should  stand  remitted. 

The  recommendations  of  this  office  were  not  approved  by  the  Secretary  of 
War. 

Pvt  First  Glass  Edwin  E.  Schonofsky,  Battery  F,  Eighty-first  FleUl  Artillery, 
and  Pvt.  First  Glass  Alfons  Dallo^,  Battery  F,  Eighty-first  Field  Artillery. 
Trial  by  general  court-martial  at  Gamp  Fremont,  Gal  if.,  June  3,  1918. 

These  soldiers  were  arraigned  and  Jointly  tried  under  charges  of  having  vio- 
lated the  fifty-eighth  and  ninety-sixth  articles  of  war,  by  committing  the  crimes 
of  desertion  and  larceny.  Schonofsky  was  sentenced  to  be  shot  and  Dalloen 
was  sentenced  to  be  dishonorably  discharged  from  service,  to  forfeit  all  pay 
and  allowances  due  or  to  become  due,  and  to  be  confined  at  hard  labor  for  50 
years. 

The  reviewing  authority  approved  the  sentences,  but  stayed  their  execution 
until  the  record  of  the  trial  should  be  reviewed  In  the  office  of  the  Judge  Advo- 
cate General  and  Its  legality  determined.  The  reviewing  authority  did  not 
forward  the  record  for  action  of  the  President  under  the  forty-eighth  article  of 
war  so  far  as  the  ficcused  Schonofsky  was  concerned,  as  shoul<l  have  been 
done.  The  Judge  Advocate  General  decided  that  the  proper  disposition  to  make 
of  the  case,  so  far  as  Schonofsky  was  coticerned,  w^as  to  recommend  that  the 
President  disapprove  the  findings  of  guilty  of  the  specifications  and  charges 
a^inst  him  and  the  sentence  imposed  upon  him.  The  Judge  Advocate  Gen- 
eral, upon  a  review  of  the  case,  found  that  It  was  a  fatal  irregularity  to  try 
these  men  Jointly  upon  charges  not  alleging  that  they  had  acted  in  concert  and 
in  pursuance  of  a  common  design  and  that  accordingly  the  trial  was  contrary  to 
law  and  in  violation  of  the  substantial  rights  of  the  accused. 

The  Secretary  of  War  did  not  concur  in  the  Judge  Advocate  General's  recom- 
mendation. While  conceding  that  the  men  bad  some  "purely  technical  right 
to  separate  trials,"  the  Secretary  took  the  positicm  that  the  procedure  followed 
In  these  cases  violated  no  substantial  rights  of  the  men. 

The  President,  In  accordance  with  the  recommendation  of  the  Secretary  of 
War,  commuted  the  sentence  imposed  on  Schonofsky  to  dishonorable  discbarge, 
total  forfeitures,  and  confinement  at  hard  labor  for  25  years,  and  designated 
the  United  States  military  prison,  at  Fort  Leavenworth,  as  the  place  of  con- 
finement. 

CASES  IN  WHICH  THS  REVIEWING  AITTHORITT  HAS  FAILED  TO  FOLLOW  THE 
BBCOlf  MENDATIONS  OF  THE  JUDGE  ADVOCATE  GENERAL'S  OFFICE. 

Pvt.  Cliaries  A.  McBect,  Company  H,  Fifteenth  Infantry.  Trial  by  general 
(H>nrt-martial  at  Fort  Lawton,  Wash.,  September  17,  1918.  Five  years*  con- 
finement penitentiary. 

The  accused  was  tried  for  an  offense  under  the  ninety-sixth  article  of  war. 
He  was  sentenced  to  be  discharged  from  the  service,  with  total  forfeitures,  and 
to  he  coDflned  at  bard  labor  for  five  years. 
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The  reviewing  authority  approved  the  sentence,  and  the  record  was  forwarded 
to  this  office  for  review  pursuant  to  General  Order  No.  7,  War  Department,  1918. 
In  view  of  errors  in  the  admission  of  evidence  and  in  the  failure  of  the  court 
to  advise  the  accusetl  of  his  rights  as  a  witness,  this  office  recommended  that 
the  findings  and  sentence  be  disapproved,  and  that  the  accused  be  released  from 
confinement  and  restored  to  duty. 

The  department  commander  failed  to  follow  the  recommendation  in  its 
entirety,  and  directed  that  the  sentence  be  executed  except  that  confinement  be 
remitted. 

Pvt.  Harvey  W.  Janke,  Medical  Department,  United  States.  Army.  Trial  by 
general  court-martial  at  Fort  Sheridan,  111.,  November  22,  1918.  Fifteen  years* 
confinement,  penitentiary. 

The  accused  was  tried  and  convicted  (1)  of  desertion  under  the  fifty-eighth 
article  of  war,  and  (2)  of  forging  and  uttering  certain  forged  checks  under  the 
ninety-six  article  of  w^ar.  The  record,  which  was  forwarded  pursuant  to  Gen- 
eral Order  No.  7,  War  Department,  1918,  was  reviewwl  in  this  office,  which 
renchejl  the  conclusion  that  the  finding  of  guilty  of  desertion  was  not  supportetl 
by  the  evidence,  and  recommended  that  the  reviewing  authority  disapprove  the 
finding  of  guilty  of  this  offense  and  reduce  to  5  years  the  period  of  confinement 
of  15  yejirs,  as  imposed  by  the  court,  and  approved  by  the  reviewing  authority. 
It  was  the  opinion  of  this  office  that  a  charge  of  desertion  was  not  proven  by 
competent  evidence. 

The  record  was  returned  to  the  commanding  general.  Central  Department, 
the  reviewing  authority,  who  declined  to  follow  the  recommendation  of  this 
office  and  published  a  genctral  court-martial  order  In  the  case,  approving  the 
sentence  as  originally  imposed  and  ordering  its  execution. 

The  sentence  having  been  published  In  orders  Is  now  beyond  the  control  of 
the  reviewing  authority  to  correct,  but,  as  In  the  opinion  of  this  office,  it  rests 
in  part  upon  an  Illegal  basis  and  as  measured  by  Its  legal  warrant,  it  is  ex- 
cessive, It  was  recommended  by  this  office  to  the  Secretary  of  War  that  the 
findings  of  guilty  on  the  charge  of  desertion  be  set  aside  and  that  the  period 
of  confinement  be  reduced  to  five  years. 

Pvt.  Edward  C.  O'Neill,  alias  Edward  C.  Joyce,  Coast  Artillery  Corps, 
Eighteenth  Company,  Boston,  Mass.  Trial  by  general  court-martial  at  Fort 
Sheridan,  111.,  December  4,  1918.    Twenty-five  years'  confinement,  penitentiary. 

The  accused  was  tried  for  violation  of  the  fifty-eighth  and  ninetieth  articles 
of  war  on  specifications  involving,  among  other  charges,  desertion  and  forgery. 

In  view  of  the  errors  committed  during  the  trial  which  injuriously  aifected 
the  substantial  rights  of  the  accused  and  which  Invalidated  the  findings  on 
certain  charges  and  specifications,  this  office  recommended  that  the  reviewing 
authority  revoke  Its  approval  of  the  findings  and  sentence  in  this  case,  except 
as  concerned  certain  charges,  and  tha't  the  term  of  confinement  of  25  years  im- 
posed by  the  court  be  reduced  to  3  years.  The  reviewing  authority  reduced 
the  sentence  as  recommended  by  this  office,  but  did  not  revoke  Its  approval  of 
the  findings  on  certain  specifications.  Only  the  record  of  the  accused  was 
therefore  affected  by  the  failure  of  the  reviewing  authority  strictly  to  follow 
the  recommendations  of  this  office. 

Pvt.  Emmett  T.  Whelan,  Battery  D,  Sixty-third  Artillery,  Coast  Artillery 
(^orps.  Trial  by  general  court-martial  at  Fort  Worden.  Wash.,  June  28,  191?*. 
Confinement  at  hard  labor  for  one  year  and  forfeiture  of  pay. 

The  accused  was  tried  for  violation  of  the  ninety-third  article  of  war  cm  a 
.specification  that  he  fraudulently  converted  to  his  own  use  certain  funds  be- 
longing to  other  soldiers,  and  for  a  violation  of  the  ninety-sixth  article  of  war 
on  a  specification  that  he  violated  standing  post  hospital  orders  by  retain iiiir 
property  received  from  patients  for  safe-keeping.  He  was  found  guilty  on  tht* 
second  charge  and  sentenced  to  be  confined  at  hard  labor  for  one  year  and  to 
forfeit  two-thirds  of  his  pay  per  month  for  a  like  period. 

The  reviewing  authority  approved  the  sentence  and  ordered  the  execution 
thereof  at  the  station  of  the  soldier's  company.  This  office  pointed  out  to  The 
Adjutant  General  that  it  is  the  policy  of  the  War  Department  that  arach  lonp- 
term  sentences  to  confinement  should  also  include  dishonorable  discharge  and 
forfeiture  of  pay  and  allowances,  that  where  a  period  of  confinement  Is  for 
more  than  6  months,  and  where  a  penitentiary  is  not  designated  as  a  place  of 
confinement,  a  disciplinary  barracks  should  be  designated,  and  that  it  is  not 
believed  that  the  interests  of  discipline*  in  the  Army  can  btjst  be  served  by  re- 
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allitary  offenders  should,  except,  perhaps,  in  rare  instances,  be  sen- 
I  flerve,  and  while  therein  they  should  be  made  to  serve  not  only  as 
tut  under  such  conditions  as  would  involve  punishment.  By  this  means 
rnment  would  save  for  itself  Uie  service  of  the  soldier  and  furnish 
»l>lH»rtunity  for  self-reilemption.  Doubtless  there  are  rare  instances 
Ml  must  be  taken  out  of  the  Army  entirely  and  subjected  to  long-term 
jient,  but  I  think  they  must  be  rare.  As  I  see  it,  the  department  has 
tnsibility  of  deciding  how  it  can  utilize  the  services  of  these  soldiers 
te  sanie  time  keep  them  within  a  penal  condition, 
pr  the  existing  law  the  matter  of  dishonorable  discharge  is  within  the 

the  court  and  the  reviewing  authority.  The  reviewing  authority 
end  the  sentejice  of  dislionorablc  discharge  until  the  sollder  is  released 
tineinent.  If  it  were  laid  down  as  the  iwHcy  of  the  War  Department 
department  intendeil  to  avail  itself  of  tlie  service  of  men  sentenctnl  to 
il»le  dlsi*harge.  except  perhaps  in  rare  instances,  that  policy  could  be 
»d  uiK>n  the  several  reviewing  authorities  as  to  have  them  suspend  all 
••nces  until  the  pleasure  of  tjie  department  should  be  known, 
ink  tlie  iK»Hcy  of  the  department  should  be  detennlned  now.  At  the 
inie  men  are  being  dishonorably  discharged  for  offenses  which  are 
vial.  I  think  you  should  take  immediate  action.  For  the  lime  t>eing 
lishonorabh*  discharges  could  l>e  stayed  by  a  eoniiimnk*ation  to  the 
»ner»lly  to  the  efftM-t  that  it  is  the  desire  of  tlu»  Secretary  of  War  that 
►rltios  contempIatiMl  in  the  llfty-siKH>nd  article  of  war  to  susfiend  the 

of  all  .<jentences  of  dishonorable  discharge  until  the  further  pleasure 
•rrefary  be  made  kno\ni.     In  the  meantime,  this  olhce,  if  advised  of 

s  upon  the  iM>licy,  could  formulate  the  plans  accordingly. 

S.  T.  Ansell, 
Acting  Judge  Advovntc  (lencraL 


Exhibit  07. 

novemhku  14,  1017. 
dum  for  the  Chief  of  Staff. 

rroi)er  punishment  during  war. 

m(>nior:indum  from  this  ofiice  addressed  lo  the  Thief  of  Staff  under 
K-tolM>r  IS.  1917,  on  the  above  subjt^i,  nttenti<>u  was  invitnl  to  the  fact 

were  being  dishonorably  discliarged  from  the  service  at  the  rati*  of 
n  VH)  a  week.  It  was  there  indicate*!,  as  the  views  of  this  olfice,  that 
f  war  the  punishment  of  dishonorably  tllscharge  should  be  very  spjir- 

>rttMl  to,  and  the  suggestion  was  niade  that  any  method  of  maintaining 
'  which  results  in  ileprivlnji:  the  service  <d*  its  in.-m  ])o\ver  in  tini«»  of 
mdamentally  defective.     It  was  further  su'^jrested  that  a  disciplinary 

should  be  established  umU'r  the  control  of  each  division  coiuni:iiMU*r 

military  offeiHlers  should,  except  in  rare  instances,  be  sentenced  to 
I  while  therein  be  made  to  serve  uot  only  as  soldiers,  but  under  such 
s  as  woidd  Involve  punishment.     The  idea  un<lerlying  the  suggestion 

any  sentence  of  dishonorable  discharge,  except  in  the  few  cases  where 
ch»rs  are  totally  unfit  for  ndlltary  service  or  their   relent iiui  therein 

harmful,  w<»uld  be  su.spende<l  or  remitted  by  tla'  reviewing  authority 
urpose  of  hohllng  the  men  in  these  <liscliplinary  iniits  and  for  military 
•ather  than  sending  them  to  the  disciplinary  barracks  or  to  a  branch 
:here  they  are  removed  entirely  from  military  s*»rvlce. 
Drtunately,  the  Idea  sought  to  be  conveyed  by  this  memorandum  has 
fus(Hl  with  the  plan  heretofore  su;:j:ested.  by  MaJ.  King,  <>f  the  Medical 
*  establi.shing  disciplinary  battalions  at  the  various  cantoninenis  whi<'h 
\  in  effect,  branches  of  the  I'nited  States  disciplinary  barracks,  the 
i'  construction  for  which  has  been  variously  estimated  at  from  .'?;5<HMXK) 
KOOO.  In  order  to  obtain  the  views  of  the  comman<ling  generals  of 
Mits  and  tactical  divisions  with  reference  to  the  advisability  of  estab- 
uch  dls<'ipllnary  battalions  in  the  various  divisions.  The  .\djutant  (len-* 
iH\  upon  each  of  them  for  an  opinion.  The  nnijorlty  of  them  expresse<l 
es  as  being  opiw)s<Ml  to  the  establishment  of  <llscipllnary  bjittalhais  at 
ent  time.  The  memorandum  of  this  office  ab(»ve  referred  to,  together 
other  papers  bearing  upon  this  subject,  was  referred  to  the  War  Col- 
study,  and  a  conclusion  was  reached  which  has  servcnl  as  a  basis  for  a 
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CASE  IN   WHICH   THE  PRESIDENT  FAILED  TO  APPBOVE  OF  THE  BBCOMMEKDATIOXS  OF 
THE  SECBETABY  OF  WAR  AND  OF  THE  OFFICE  OF  THE  JUDGE  ADVOCATE  GENERAL. 

First  Lieut.  CJharles  H.  Mlelke,  Medk-al  Reserve  Corps.  Trial  at  Camp 
Funston,  Kans.,  November  16,  1918.    Dismissal  from  the  service. 

The  accused  was  tried  for  violation  of  the  eighty-fifth  article  of  war  on  the 
specification  that  he  was  drunk  while  on  duty.  He  was  convicted  and  senteucetl 
to  be  dismissed  from  the  service.  The  sentence  was  approved  by  the  convening 
authority  and  the  record  was  forwarded  for  action  by  the  President  under  the 
forty-eighth  article  of  war. 

This  oflice  and  the  Secretary  of  War  recommended  that  the  sentence  be  cud- 
firmed.  The  President  disapproved  of  the  finding  and  sentence,  and  directe<l 
that  the  restoration  to  duty  of  the  accused  in  view  of  the  fact  the  evidence  of 
record  failed  **  to  show  the  guilt  of  the  accused  beyond  a  reasonable  doubt." 


Wab  Depabtment, 
Office  of  the  Judge  Advocate  (Ienerai-, 

^fnrrh  11,  19VX 

Memorandum:  For  Gen.  Chamberlain,  Inspector  General: 

Herewith  is  a  memoi-andum  concerning  the  Noel  F.  Peters  case,  C.  M.  No. 
118312.  This  is  the  remaining  case,  which  I  mentioned  to  you  this  morning, 
in  which  the  reviewing  authority  did  not  follow  the  rec*onmiendation  of  the 
Paris  branch  oflice  of  this  office. 

This  memorandum,  with  what  I  gave  you  this  morning.  cH>mpletes  the  state- 
ment of  cases  of  that  character,  so  far  as  tlie  records  of  the  statistical  division 
of  this  office  show. 

William  C.  Rigby, 

Majopf  Judge  Advocate. 


Memorandum  of  a  case  in  which  the  reviewing  authority  declined  to  follow 
the  recommendation  of  the  Paris  branch  office  of  the  Judge  Advocate  Geo- 
eral's  Office. 

C.  M.  No.  118312.  United  States  r.  Noel  F.  Peters,  private.  Four  hundred  and 
sixty-sixth  Aero  Squadron,  S.  C.  (A.  J.  A.  G.  O.,  201-116). 

1.  Pvt.  Noel  F.  Peters  was  tried  by  general  court-martial  convened  by  com- 
mand of  Gen.  Kernan,  commanding  general,  headquarters  Services  of  Supply. 
American  Expeditionary  Forces,  France.  The  court  met  at  Air  Service  Pro- 
duction Center  No.  2,  May  20,  1918.  The  accused  was  charged,  under  one 
charge,  violation  of  the  fifty-eighth  article  of  war,  and  one  specification,  with 
desertion,  February  24,  1918,  from  the  Third  Aviation  Instruction  Center, 
American  Expeditionary  Forces,  and  remaining  absent  in  desertion  until  appre- 
hended at  Toulouse,  France,  on  or  about  March  10,  1918.  He  pleaded  not  guilty 
to  the  specification  and  the  charge,  but  was  found  gullt>*  and  sentenced  to 
dishonorable  discharge,  total  forfeitures,  and  confinement  at  hard  labor  for 
10  years.  Gen.  Kernan,  as  reviewing  authority,  on  May  31,  1918,  approved  th<^ 
sentence.  "  though  lenient " ;  designated  the  United  States  Penitentiary,  I^aven- 
worth,  Kans.,  as  the  place  of  confinement;  suspended  the  execution  of  the 
sentence  under  General  Order  No.  7.  War  Department,  1918;  and  forwarded 
the  record  to  the  Paris  branch  office  of  the  office  of  the  Judge  Advocate  Greneral 

2.  Upon  review  in  the  Paris  branch  office  of  the  Judge  Advocate  General's 
Office,  the  record  was  found  not  legally  sufficient  to  support  the  conviction  of 
desertion,  but  sufficient  to  support  a  conviction  of  absence  without  leave.  It 
was  accordingly  recommended  by  Brig.  Gen.  E.  A.  Kregar,  Acting  Judge  Advt>- 
cate  General,  that  the  approval  of  the  sentence  and  the  designation  of  a 
penitentiary  as  the  place  of  confinement  be  vacated,  and  that  so  much  only  of 
the  findings  of  the  court  be  approved  as  involved  a  finding  of  gnllty  of  the 
lesser  and  included  offense  of  absence  without  leave,  in  violation  of  the  sixty- 
first  article  of  war,  and  that  appropriate  action  be  taken  with  reference  to  the 
approval  of  the  sentence,  or  a  portion  thereof,  and  the  designation  of  a  place 
of  confinement  under  military  control. 

3.  Upon  the  return  of  the  record  to  Gen.  Kernan,  with  this  recommendation 
of  the  Acting  Judge  Advocate  General,  the  case  was  referred  by  Gen.  Kernan 
to  his  staff  judge  advocate.  Col.  J.  A.  Hull,  judge  advocate,  who.  In  a  memoran- 
dum dated  July  1, 1918,  disagreed  with  the  opinion  and  recommendations  of  the 
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Acting  Judge  Advocate  General,  Gen.  Kreger,  and  concluded  his  memorandum 
with: 

*'  In  this  case  it  is  submitted  that  if  the  errors  are  such  that  the  trial  Is  a 
nullity,  disapproval  of  the  entire  proceedings  is  the  correct  action,  and  not 
merely  a  compromise  verdict.    Your  orders  are,  therefore,  requested." 

4.  Thereupon  Gen.  Kernan  made  the  following  Indorsement  upon  Col.  Huirs 
memorandum : 

"  For  Col.  HuU : 

"  I  have  read  the  entire  proceedings  and  the  several  memorandums  herewith 
jinalyzing  the  case,  and  I  am  satisfied  that  the  original  action  was  sound.    Let 

it  stand. 

"F.  J.  Kjebnan, 
"  Major  General,  National  Army. 
'*  Tours,  France,  July  4,  1918.'' 

5.  Thereupon,  under  date  of  July  4,  1918,  General  Court-Martial  Order  No. 
112,  headquarters  Services  of  Supply,  American  Expeditionary  Forces,  was 
promulgated,  carrying  the  original  sentence  into  execution. 

6.  The  following  week,  under  date  of  July  11,  1918,  Acting  Judge  Advocate 
Oeneral  Kreger  forwarded  to  the  Judge  Advocate  General,  with  the  record  of 
trial,  a  memorandum  calling  attention  to  the  case  and  concluding: 

"  My  immediate  concern,  Jiowever,  is  not  with  the  question  of  the  soundness 
of  the  advice  given  by  this  office,  but  with  the  question  of  what  effect  should 
have  been  given  to  such  advice  by  the  reviewing  authority.  That  question  Is 
not  discussed  by  the  judge  advocate  of  the  trial  Jurisdiction  in  his  counter- 
nioinonuKluni  pertaining  to  this  case,  but  was  discussed  by  him  in  his  memoran- 
<lum  relating  to  the  case  of  Pvt.  Delbert  L.  Moks  (A.  J.  A.  (J.  O.,  201-92).  Tlie 
following  extract  from  a  letter  addressed  to  you  with  reference  to  the  Moss 
case  is  quoted  as  especially  pertinent  in  connection  with  this  case,  viz : 

•* '  It  has  been  my  belief  that  the  purpose  in  view  in  the  creation  by  General 
<fnJer  7  of  this  branch  of  your  office  was  to  prevent  final  approval  of  illegal 
findings  and  the  execution  of  illegal  sentences  in  the  classes  of  cases  described 
in  that  oixler,  and  I  am  unable  to  see  how  that  purpose  Is  to  be  fully  accom- 
plished if  reviewing  authorities  are  to  be  free  to  disregard  the  advice  of  this 
office  w^ith  respect  to  the  legality  of  findings  and  sentences.  It  may  be  ♦  •  ♦ 
that  the  purjwse  of  General  Order  7  will  be  regarded  as  having  been  sufficiently 
attained  by  delaying  the  execution  of  sentences  until  the  records  shall  have 
lieen  reconsidered  by  the  reviewing  authority  in  the  light  of  views  expressed 
by  this  office.  As  to  this  I  do  not  urge  my  opinion,  but  submit  the  question  to 
your  office  for  decision.* 

"Your  instructions  in  the  premises  are  requested  for  the  guidance  of  this 
office,  and  if  the  opinions  of  this  office  with  respect  to  the  legality  of  findings 
and  sentences  are  to  be  regarded  by  reviewing  authorities  as  controlling,  it 
is  recommended  that  they,  as  well  as  this  office,  be  advised  to  that  effect. 

"  Being  still  of  the  opinion  that  the  record  in  this  case  is  legally  insufficient 
CO  support  the  findings  and  sentence,  and  that  the  advice  of  this  branch  of 
the  oiRce  of  the  Judge  Advocate  General  with  reference  to  the  legality  of  a 
finding  or  sentence  reviewed  here  should  be  given  the  same  eCBect  as  If  the 
advice  had  been  given  by  the  office  of  the  Judge  Advocate  General  of  the  Army, 
I  recommend  that  the  sentence  be  declared  null  and  void  and  tJiat  Peters  be 
restored  to  duty." 

7.  This  case  is  understood  to  have  been  one  of  the  immediate  occasions  of 
the  discuflsions  preceding  the  issuance  of  General  Order  No.  84,  War  Depart* 
nient,  1918  (par.  IV). 

William  C.  Riobt, 

Major,  Judge  Advocate, 


Exhibit  72. 
Military  Justice  DrRiNo  the  War. 

Washington,  March  25,  1919, 

To  iwy  feliotc  members  of  the  bar  in  the  United  States: 

Herewith  is  inclosed  to  you  a  copy  of  a  letter  sent  this  month  to  the  Secre- 
tary of  War  by  the  Judge  Advocate  General,  MaJ.  Gen.  Enoch  H.  Crowder,    It 


920  ESTABLISHMENT  OF  MILITABT  JUSTICE. 

was  evoked  by  recent  complaints  about  the  system  of  military  justice,  utteM 
on  the  floor  of  Congress  and  in  the  press. 

The  principal  congressional  speeches  on  this  topic  appeared  in  the  CoQt^re^ 
slonai  Record  for  January  3,  January  23,  February  19,  February  27,  Htfl 
March  4;  and  these  criticisms,  together  with  others  developed  by  a  witness 
before  the  Senate  Committee  on  Military  Affairs  during  February,  have  been 
given  by  the  daily  press  considerable  publicity  of  a  sensational  nature,  n<»t:.M.v 
in  the  New  York  World  of  January  19  and  later  dates,  and  in  the  Phiiadelphi;^ 
Public  I^edger. 

The  testimony  at  the  committee  hearings  will  probably  not  be  prlnt*^  f^i 
some  time  to  come ;  and  it  will  fonn  a  large  pamphlet,  requiring  patient  stod*! 
for  extraction  of  the  general  features  of  fact.  Meanwhile  the  lack  of  any  pul-i 
lidty  for  the  defense  of  those  criticisms  will  have  left  the  intelligent  puMi] 
under  the  impression  that  there  is  and  can  be  no  defense,  although  the  contntni 
is  the  case.  It  has  therefore  seemed  proper  and  necessary  to  give  circulation  : 
this  letter. 

In  the  Official  Bulletin  for  March  5  and  March  10  will  be  found  two  lefter> 
of  Gen.  Crowder,  addressed  in  reply  to  a  letter  of  request  from  the  Secretarjj 
of  War.  The  first  letter,  of  date  February  13,  deals  at  great  length  with  rh^ 
specific  criticisms  voiced  in  the  speech  of  Senator  Chamberlain,  publUhp-j 
January  3.  The  seoond  letter,  of  date  March  8,  surveys  briefly  the  entiiv  fifk 
of  complaint  But  the  subject  is  too  large  for  adequate  reply  In  a  brief  lett**: 
Moreover  the  intelligent  public  needs,  as  the  foundation  of  Its  Judgment,  ai 
educative  description  of  the  system  of  military  Judicial  procedure  as  It  actuall] 
is.    This  Is  furnished  by  the  present  letter. 

I  commend  this  letter  to  your  careful  perusal.  It  Is  to  be  hoped  that  th^ 
candid  Judgment  of  the  legal  profession,  made  after  hearing  both  sides.  wi.I 
Impress  Itself  upon  public  opinion  at  large. 

It  would  be  presumptuous  In  me  to  suppose  that  the  distinguished  Judd 
Advocate  General  needs  any  assistance  from  me  In  securing  credit  for  U 
utterances.  But,  so  far  as  my  name  Is  known  to  the  American  bar,  I  am  keen! 
desirous  to  do  my  part  In  securing  a  Just  verdict  for  our  military  system  in  th^ 
forum  of  public  opinion.  And  that  part  can  be  contributed  by  urging  up* 
my  fellow  members  of  the  bar  a  careful  study  of  this  presentation  by 
Judge  Advocate  General. 

In  addressing  you  In  this  direct  fashion,  I  am  deliberately  breaking  tbro 
the  etiquette  of  the  military  service,  rigorously  obser\'ed  by  me  since  my  c-i 
to  active  duty  In  July,  1917.    I  am  on  the  point  of  receiving  my  honorable  di 
cliarge  (I  hope)  within  a  few  weeks,  and  I  speak  to  you  In  this  letter  not  meH 
jy  an  officer  of  the  Army  but  also  as  a  member  of  the  bar  of  30  years'  standini 
who  has  happened  to  have  Intimate  observation  of  the  methods  of  milita 
Justice  during  the  war  as  well  as  of  the  principal  personages  In  chaise  of  i 
In  Washington.     Some  of  the  court-martial  records  recently  dlscmwed  in  t 
public  press  had  been  submitted  to  my  scrutiny  at  the  time  they  were  original 
pending  for  action.    Many  of  the  events  of  1917  and  1918  publicly  dlscusswl  i 
Congress  were  the  subject  of  personal  knowledge  on  my  part.     My  offi 
duties,  however,  have  been  almost  entirely  in  the  office  of  the  Provost  Marsl..i 
General,  and  I  have  not  prepared  (with  a  single  exception)  any  official  opini<m 
on  court-martial  records.    I  am  therefore  not  Implicated  In  any  criticisms  up« 
the  court-martial  system.    I  have  nothing  to  hope  and  nothing  to  f^ar  from  t 
authorities  of  the  War.  Department.     I  have  always,  in  our  civil  professio 
acted  sympathetically  and  spoken  frankly  In  the  cause  of  the  reform  of  Justitt 
My  record  shows  that  I  do  not  belong  either  with  the  reactionaries  or  with  tb< 
Bolshevists. 

These  circumstances  are  mentioned  to  Indicate  that  I  have  adequate  grouDd 
for  a  correct  and  un trammeled  opinion,  as  an  observer  and  a  member  of  thi 
bar,  upon  the  comparative  administration  of  military  and  civil  Justice,  a 
that  opinion  Is  that  the  Inclosed  letter  of  the  Judge  Advocate  General  i> 
correct  and  reliable  description  of  the  facts  and  the  spirit  of  American  milita 
Justice  during  the  war.  I  see  where  military  Justice,  In  the  light  of  the  var'i 
experience,  can  be  Improved;  but  I  will  not  remain  silent  In  the  presence 
ap.  unmerited,  attack,  full  of  exaggeration  and  defamation,  wholly  unjust  M 
to  the  system  Itself  and  fo  those  able  and  faithful  men  who  have  borne  tb" 
burden  of  its  administration. 

The  legal  profession,  by  Its  firmest  traditions  and  dally  practice,  is  acvii> 
toined  to  recognize  the  necessity  of  hearing  both  sides  before  passing  fir.i 
Judgment.     I  therefore  make  this  personal  appeal  to  my  fellow  member^ 
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the  bar  to  peruse  the  inclosed  letter  and  to  give  due  weight  to  its  presentation. 
When  the  entire  facts  shall  have  been  brought  out  and  the  motives  behind  the 
recent  press  publicity  become  plain,  you  will  be  well  satisfied  that  you  did  not 
allow  yourselves  to  be  carried  away  by  first  impressions  gained  from  sensa- 
tiuDal  headlines,  extreme  cases,  and  emotional  epithets. 

John  H.  Wiokoke, 
Colonel,  Judge  Advocate,  United  States  Army. 

LETTKB  of  THE  SECBETABY  OF  WAB. 

March  1,  1919. 

My  Deab  Gen.  Crowder:  I  have  been  deeply  concerned,  as  you  know,  over 
the  harsh  criticisms  recently  uttertnl  upon  our  system  of  military  justice.  Dur- 
ing the  times  of  peace,  prior  to  the  war,  I  do  not  recall  that  our  system  of  mili- 
tary law  ever  became  the  subject  of  public  attack  on  the  ground  of  its  struc- 
tural defects.  Nor  during  the  entire  war  period  of  1917  and  1918,  while  the 
camps  and  cantonments  were  full  of  men  and  the  strain  of  preparation  was  at 
its  highest  tension,  do  I  remember  noticing  any  complaints  either  In  the  public 
press  or  in  Congress  or  in  the  general  mail  arriving  at  this  office.  The  recent 
outburst  of  criticism  and  complaint,  voiced  in  public  by  a  few  individuals 
whose  position  entitled  them  to  credit,  and  carried  throughout  the  country  by 
the  press,  has  been  to  me  a  matter  of  sui'prise  and  sorrow.  I  have  had  most 
deeply  at  heart  the  interests  of  the  Army  and  the  welfare  of  the  individual 
soldier,  and  I  have  the  firmest  determination  that  justice  shall  be  done  under 
Quiitary  law. 

I  have  not  been  made  to  believe,  by  the  perusal  of  these  complaints,  that  jus- 
tice is  not  done  to-day  under  the  military  law  or  has  not  been  done  during  the 
war  period.  And  my  own  acquaintance  with  the  course  of  military  justice 
(gathere«i  as  it  Is  from  the  large  number  of  cases  which  in  the  regular  routine 
come  to  me  for  final  action)  convinces  me  that  the  conditions  implied  by  these 
recent  complaints  do  not  exist  and  had  not  existed.  My  own  personal  knowl- 
edge of  yourself  and  many  of  the  officers  In  your  department  and  in  the  field 
corroborates  that  conviction  and  makes  me  absolutely  confident  that  the  public 
apprehensions  which  have  been  created  are  groundless.  I  wish  to  convey  to 
you  here  the  assurance  of  my  entire  faith  that  the  system  of  military  justice, 
both  in  its  structure  as  organized  by  the  statutes  of  Congress  and  the  Presi- 
dent's regulations  aiid  in  its  operation  as  administered  during  the  war,  is  es- 
sentially sound. 

But  it  is  not  enough  for  me  to  possess  this  faith  and  this  conviction.  It  is 
higlily  important  that  the  public  mind  should  receive  ample  reassurance  on 
the  subject.  And  such  reassurance  has  become  necessary,  because  all  that  the 
public  has  thus  far  received  is  the  highly  colored  press  reports  of  certain  ex- 
treme statements,  and  the  congressional  speeches  placing  on  record  certain  sup- 
posed instances  of  harsh  and  illegal  treatment  The  War  Department  and  its 
representatives  have  not  been  in  a  position  to  make  any  public  defense  or  ex- 
planation and  have  refrained  from  doing  so.  The  opportunity  recently  afforded 
the  members  of  your  staff  to  appear  before  the  Senate  Com'mittee  on  Military 
Affairs  has  been  an  ample  one,  and  it  has  furnished,  I  hope,  entire  satisfaction 
to  the  members  of  that  committee.  But  of  the  proceedings  of  that  committee  I 
perceived  no  general  public  notice;  the  testimony,  when  published,  will  be 
somewhat  voluniinous,  and  its  publication  will  not  take  place  for  some  time 
yet,  and  it  will  certainly  not  reach  the  thousands  of  Intelligent  men  and  women 
who  read  the  original  accounts.  And  yet  it  is  essential  that  the  families  of  all 
those  young  men  who  had  a  place  in  our  ma^ficent  Army  should  be  reas- 
sured. They  must  not  be  left  to  believe  that  their  men  were  subjected  to  a 
system  that  did  not  fully  deserve  the  terms  "  law  "  and  "  justice."  And  this 
need  of  reassurance  on  the  part  o^  the  people  at  large  Is  equally  felt,  I  am  sure, 
by  the  Members  of  Congress  in  both  Houses,  who  have,  of  course,  not  vet  be- 
come acquainted  with  the  proceedings  before  the  Senate  committee.  It  is  both 
right  and  necessary  that  the  facts  should  be  furnished.  It  is  indeed  a  simple 
question  of  furnishing  the  facts ;  for  wlien  they  are  furnished,  I  am  positive 
that  they  will  contain  the- most  ample  assurance. 

Those  facts  are  virtually  all  in  your  possession,  on  record  In  yoqr  office.  I 
am  aware  that  they  are  voluminous  and  that  a  complete  explanation  and  an- 
swer to  every  specific  complaint  is  impracticable.  But  I  believe  that  you  are 
in  a  position  to  make  a  concise  survey  of  the  entire  field  and  to  furnish  the 
main  facts  in  a  form  which  will  permit  ready  perusal  by  the  intelligent  men 
.  and  women  who  are  so  deeply  interested  in  this  subject 
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I  have  been  asked  by  a  Member  of  the  House  of  Representatives  to  furnish 
hlin  with  such  a  statement.  And  I  am  now  calling  upon  you  to  supply  it  to  me 
at  your  early  convenience. 

Faitlifully,  yours,  Newton  D.  Baker, 

Secretary  of  War. 
To  Maj.  Gen.  E.  H.  Chowder, 

Judge  Advocate  General,  War  Department,  Washington,  D   C. 


letter  of  the  judge  advocate  general. 

March  10.  1919. 

Dear  Mr.  Secretary  :  On  March  1, 1919.  you  addresse<l  to  me  a  letter  concerninj: 
the  recent  criticisms  uttered  upon  our  system  of  military  justice,  and  asking 
me  to  make  a  concise  survey  of  the  entire  field  and  to  furnish  the  main  farts 
in  a  form  which  will  permit  ready  perusal  by  the  intelligent  men  and  women 
who  are  so  deeply  Interested  in  the  subject.  On  March  8  I  replie<l  to  you,  givinir 
you  a  brief  and  concise  survey  of  the  field  of  controversy:  but  the  limitations 
of  that  letter  made  it  impracticable  for  me  to  deal  with  the  subject  In  all  it*? 
scope,  The  subject  Is  one  in  which  it  needs  only  to  set  forth  the  facts,  baseil 
on  the  records  of  my  office,  in  order  to  perceive  the  Injustice  of  the  charge^ 
that  have  been  made.  This  exposition  of  facts  must  be  directed  to  each  one  of 
the  main  charges  that  have  been  voice<l  on  the  floor  of  Congress  and  in  the 
press. 

In  my  first  letter  to  you,  datwl  February  13,  forwarded  by  you  to  the  chairman 
of  the  Senate  Committee  on  Military  Affairs,  and  subsequently  printed  in  the 
Official  Bulletin  of  March  5.  the  six  general  criticisms  voiced  by  Senator 
Chamberlain  were  dealt  with  at  great  length  by  statistical  tables  compiled 
from  the  records  in  my  office.  But  these  tables  are,  perhaps,  too  voluminous 
for  ordinary  perusal;  and,  on  the  other  hand,  the  letter  did  not  deal  with  a 
number  of  other  .specific  criticisms  made  by  other  Members  of  Congress  in  the 
press.  I  have,  therefore,  gone  over  the  entire  subject  so  as  to  include  a  number 
of  additional  points  of  criticism,  and  have  dealt  with  the  specific  points  of 
Senator  Chamberlain  by  omitting  the  elaborate  statistical  studies  contained  in 
my  first  letter. 

It  is  my  belief  that  the  Intelligent  public,  particularly  the  members  of  the 
legal  profession  and  of  ihe  press,  would  welcome  such  an  exposition  of  the 
facts ;  because  the  case  is  one  in  which  It  Is  necessary  only  to  peruse  the  fact<i 
In  order  to  estimate  at  their  true  value,  the  criticisms,  made  in  haste  and  based 
upon  such  imperfect  and  misleading  data. 

Before  proceeding  to  set  forth  these  facts,  I  will  take  a  few  words  to  indicate 
my  own  attitude  toward  the  standards  of  military  justice. 

In  1888,  while  still  a  lieutenant  of  Cavalry,  some  years  before  I  entered  the 
Judge  Advocate  General's  Department  by  detail,  I  addressed  a  letter  to 
Col.  G.  Norman  Lleber,  then  Acting  Judge  Advocate  General,  Invitinfr  attention 
to  the  necessity  for  a  revision  of  the  military  code.  Col.  Lieber  declined  to 
take  up  the  matter,  fearing  that  the  code  might  suffer  in  essential  features 
by  a  revision  which  might  adapt  it  too  much  to  the  methods  and  traditions  of 
civil  practice.  Again  in  1896,  noticing  that  Congress  had  enacted  a  statute  for 
the  revision  of  all  statutes,  and  knowing  that  the  commission  appointed  under 
the  terms  of  that  statute  would  necessarily  consider  the  Articles  of  War,  I 
addressed  a  second  letter  to  the  then  Gen.  Lieber,  Judge  Advocate  General, 
asking  his  attention  to  the  opportunity  this  afforded  to  secure  a  proper  revisioa 
of  the  Articles  of  War.  He  again  declined  to  take  up  the  matter,  remarking 
that  he  felt  that  the  code  needed  very  little,  if  any,  revision,  and  that  if  lie 
had  the  entire  responsibility  of  revising  it  he  would  limit  himself  to  the 
elminating  of  obsolete  articles  and  a  rearrangement  of  the  code.  Again  in 
1903,  while  Chief  of  the  First  Division  of  the  General  Staff,  I  prepared  a  draft 
of  revision  of  the  military  code  and  submitted  it  to  the  Secretary  of  War  in 
December  of  that  year  for  his  recommendation  to  Congress.  This  came  to 
nothing.  In  1911,  upon  becoming  Judge  Advocate  €(eneral,  I  renewed  my 
efforts,  which  continued  for  the  ensuing  five  years  and  through  three  Oongresses. 
The  revision  of  1916  was  the  culmination  of  this  series  of  proposals.  This 
record,  therefore,  must  be  some  testimony  to  the  fact  that  my  attitude  toward 
the  Improvement  of  the  military  code  has  been  an  advanced  one,  at  least  In 
comparison  with  the  attitude  of  others  whose  authority  was  superior  to  mine 
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le,  niMl  tliat  tlic?se  convictions  of  mine  arc  piililicly  mi  re^iird  for  ii 
it  leaHt  30  years  past. 

»w  facts  will  Indicate  tliat  I  am.  at  any  rate,  not  i»ne  who  has  iKH^n 
ith  anything:  less  tlian  the  highest  standards  of  just  ice  for  onilHHli  men  r 
^  of  military  law:  and  that  my  c«instant  and  nrjfeiit  efforts  hav**  l>een 
maintaining  those  standards  and  to  improvinp  their  tinle  whenever 
to  me  to  fall  short  of  those  stan<lards.  It  was  with  this  spirit  that 
l)rocee<U»«l  with  the  administratitm  of  ndliiary  Justi(v  when  this 
.tere<l  the  Great  War,  and  the  American  Army,  enlar^red  manyf(»ld, 
n  tn  put  our  system  to  su<*h  a  test  as  it  had  never  l>efore  exiK»rienced 
ire  history.  The  staff  of  the  Judpe  AdviK-ate  General  was  gradually 
rom  about  *)0  officers  to  more  than  ten  times  that  numl>er:  and  all  of 
id^e  adv<K*ates  were,  of  c«»urse,  taken  dirwt  from  civil  practice,  with 
►  exi)erience  In  the  military  practice  of  the  National  Guard.  Thus 
iwe  was  plain  that  the  spirit  and  traditions  of  the  criminal  e«»uun«»n 
all  its  saf<>{nmrds  for  the  accus«Hl  an<l  of  its  giu)ranti<*s  of  full  and 
would  dondnate  in  the  work  of  the  Ju4lge  advocates. 
>n  th4^se  facts  as  demtmst rating  that  it  is  humanly  improbable  that 
of  things,  even  remotely  Justifying  some  of  the  extrenu*  epithets 
«e<l  in  public  criticism,  cf»uhl  hav4'  existe<I  in  «iur  Aniiy  during  the 
.'ars. 

urther  ^tigress  for  a  nuanent  to  **iate  the  <*xtent  of  my  own  jM^rsfmal 

ity  for  the  administration  of  military  Ju>ti('e  during  the  last  two 

|N»inted  .Judge  Adv<K'ate  General  February  ir».  1011.  and  r(*ap[K>intcd 

cpiratidii  of  the  first  term  of  four  years  in  UH.'.  I  was  in  active  charge 

^e  of  the  Jiulgc  Adv<K-ate  <Jeneral  from  tli<'  outs<»t  of  the  war  to  the 

7.     In  the  meantime,  on  May  22.  1017.  I  was  detaile<l  as  Provfjsr 

leneral    and   veste<l   with    tht»  extn-uiion   of   the   s^'lwtive   draft.      T 

'  time  during  tlie  rt'mainder  of  1017  between  the  two  series  (»f  duties. 

intime  Urig.  Gen.  S.  T.  Asweil,  as  s<Miior  utfa-er  nn  «luty  In  the  .fudge 

UemTai's  Office,  after  August.  1017.  arte«l  n|M»n  a  Ij:r;:e  share  of  tln^ 

without  submission  to  myself.     Tn  PVl»ruary.  lOls.  a  branch  ijtlice  of 

Atlvocate  General's  GHice  was  established  in  FraiKc  and  liri;:.  <;en. 

er  was  ap]>ointed  as  Acting  Judge  Advinate  Genend  in  that  positbm. 

^T.  1017.  at  your  reciuest.  I  arranged  to  divide  my  lime  about  t»(|ually 

lu'  Ollifv  of  the  Judge  AdviM-at**  General   and   that   of  the   Provost 

eneral:  but  Gen.  Ansell  ctaitlnmMl  to  have  detaileil  supervision  over 

1  of  ndlitary  Justice.     Later,   viz.  during  the  m<»nths  of  May   antl 

(wirts  of  April  and  July.  (U'U.  Ansell  was  aliseni  in  France  nn  insjiec- 

and   (luring  his   abstMice  Col.   J.   J.   Mayes   was   s«  njoi    tifficer  ami 

all  details  of  administration  of  military  Justic«>.     The  remainder  of 

'  Jul\.  <Sen.  Ans4»ll  again  i>(M'am(>  M*nior  (»f1i<-er  in  charge  of  that  sub- 

nwliile  the  Military  Justice  Division  of  tlie  (»ttice  laid  been  enlarged 

inipris<'  m'arly  .TO  «»flic«'rs  «)n  duty  in  Washington.     Tims  during  the 

rter  of  1017  and  the  whole  «>f  1018  the  rulings  upon  individual  <'ourt- 

K*»s  did  not  come  to  my  i»ersonal  attenticai.  except  in  rare  instances. 

It  usually  l)ear  my  signature.     Nor  w«Te  the  rules  of  tlie  administra- 

ir  as  frauHMl  in  my  office  during  that  iK»riod.  iM*rsonal]y  fram^Nl  or 

m  by  mys4»lf.  with  a  few  imiM»rtant  excei»tion><  tt>  wlilcli  I  will  later 

wish  to  make  dear  is  that,  so  far  as  my  active  approval  or  disap- 
(•on<'erne<l.  there  was  no  time  during  the  hitter  jmri  of  1017  and  the 

018  when  a  court-martial  ruling  or  a  rule  of  practice  could  not  have 
e  <»r  put  Into  effe<'t  l»y  the  s4*nior  officer  in  su]H»rvisory  charge  uf 
justice,  without  i>erwmal  submission  to  mys«*lf.  More  sfM^f^i flea lly. 
•  of  the  al)ove-name<l  s4»nior  «»fHcers  fouml  reasiai  suf!i<'ient  to  hims4>*lf 
le  practice  in  any  detail  or  to  disapprove  any  individual  court-martial 
he  was  In  a  {Htsifion  to  exercise  fnv  resjHinsiliility  to  do  S4>  without 
•oval  of  myself.  An  imiM»rtant  ex<*eption  to  this  statement  is  tlie  rul«- 
General  i^)rder  No.  7,  101^.  of  which  later  exjtlaiiHtion  wiJi  Im*  made. 
s  circumstance,  that  I  was  not  i^Ts/jnally  res|M»nsilili*  for  flic  details 
stration  of  milltar>-  Justice  during  the  above  perliMJ  and  that  another 
s  thus  resp^uisible.  d<H*s  not.  of  cMirse.  alter  the  fjirr  that  up  to  the 
t  of  1017  I  did  share  c<»mpletely  tlait  |M'rs«uial  res|H»ijsIbllIty.  More- 
tever  my  p«»rsr»nal  resiM»nsibiIity.  or  la«  k  of  It.  for  Individual  meas- 
lurt-martial  ruiin;:s,  I  am.  of  coiiim',  n'j»|H»nslbl«'  for  the  HiriK'tiirt'  and 
f»f  military  Justice  as  they  existed  :it   the  time  of  our  entrance  into 
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the  war — responsible,  that  is,  In  so  far  as  the  Judge  Advocate  Generars  views 
were  consulted  by  the  Secretary  of  War  and  by  Congress  in  the  framing  of  tbe 
statutes  and  the  regulations,  and  in  so  far  as  those  statutes  and  regulations 
were  enforced  in  the  field  and  in  my  oflSce.  And  it  Is  because  of  that  responsi- 
bility, and  because  of  my  firm  belief  in  the  merits  and  high  standards  of  onr 
system  of  military  law,  that  I  am  now  concerned  in  pointing  out  the  facts 
which  vindicate  It  from  the  recently  published  reproaches,  llegardless  of  my 
share  of  responsibility  during  1917  and  1918  for  the  operation  of  the  system, 
I  could  not  have  performed  the  duties  of  that  office  up  to  that  period  witiiout 
being  vitally  interested  in  vindicating  the  honor  of  the  Army  and  War  Reimn- 
ment  as  involved  in  the  maintenance  of  that  system, 

I  propose  now,  first,  to  refer  to  certain  Individual  cases  recently  criticised; 
next,  to  comment  on  the  general  defects  alleged  to  exist  in  the  system  of  militarj 
justice;  and  then  to  close  with  some  recommendations. 

(I)  Individual  cases  cited  for  criticism. — In  the  recent  speeches  uttered  on 
the  floor  of  Congress,  in  the  two  or  three  press  articles,  and  in  some  of  the 
tt-sMinoTiy  given  before  the  Senate  committee  and  published  In  the  press,  certain 
individual  cases  of  court-martial  judgments  are  cite<l  as  notable  Instances  vf 
injustice. 

In  this  letter  it  is  virtually  impossible  for  me  to  set  forth  the  explanatioD 
that  can  be  made  for  each  of  these  cases.  The  majority  of  them  are  caa-s  in 
which  the  sentence  is  said  to  be  excessively  severe ;  on  this  general  topir  of 
severity  I  will  later  offer  what  needs  to  be  said.  Other  cases  are  supposed  t" 
be  marked  by  some  other  form  of  injustice  or  illegality.  To  comment  adequately 
on  all  these  and  other  cases,  which  from  time  to  time  may  be  cited,  would  heiv 
be  needless  and  impracticable.  I  have,  therefore,  gathered  all  these  cases  in  nn 
appendix  which  schedules  each  case  thus  cited  and  makes  such  explanation  as 
our  records  afford;  and  this  schedule  of  individual  cases  I  will  file  with  you  for 
reference.  In  the  meantime,  I  think  that  I  can  allay  the  apprehensions  thai 
have  been  excited  by  the  public  allusion  to  these  cases  If  I  take  two  or  three 
of  the  most  typical  and  show  how  groundless  are  the  criticisms. 

This  first  case  cited  in  a  speech  in  the  Senate  is  that  of  a  soldier  at  Camp 
Gordon  (record  No.  110595,  tried  January  24,  1918),  who,  while  patrollin?  tbe 
town  as  militarj-  police,  was  found  at  midnight  in  a  shop  just  after  a  burjrlary 
Being  charged  with  burglary,  he  asserted  that  he  had  entered  the  shop  a 
search  of  the  burglars.  His  story  was  disbelieved,  and  he  was  found  guilty: 
the  first  finding  had  been  not  guilty,  but  at  the  commanding  oflScer's  miue-^r 
there  was  a  reconsideration,  and  the  second  finding  was  guilty.  On  revision 
of  the  record  no  legal  error  could  be  found,  but  this  office  reached  the  opiru(»n 
that  though  there  was  sufficient  evidence  to  sustain  the  finding,  the  ovi«l'^rHt' 
did  not  go  so  far  as  to  show  his  guilt  beyond  a  reasonable  doubt.  In  such  a 
situation  no  supreme  court  in  the  United  States  (with  three  or  four  exception'* 
only)  would  Interfere  and  set  aside  a  jury's  verdict.  Nevertheless,  this  offitv 
recommended  a  reconsideration  of  the  verdict  by  the  reviewing  authority.  I: 
was  in  fact  reconsidered,  but  the  reviewing  authority  adhered  to  the  findins. 
But  the  feature  for  emphatic  notice  is  that  reconsideration  was  given,  not  by 
exercising  the  "  arbitrary  discretion  of  a  military  commander,"  but  by  referrinc 
the  ca.se  to  the  judge  advocate  of  the  command,  as  legal  adviser.  The  jud'e 
advocate  wrote  an  elaborate  review  of  the  evidence,  disagreeing  with  the  view 
of  this  office  and  recommending  confirmation,  and  the  commanding  general  fol 
lowed  this  opinion  of  his  law  officer. 

This  case,  therefore,  instead  of  being,  as  the  critic  had  been  led  to  beliere, 
an  illustration  of  **  the  control  which  the  military  commander  exercises  over 
the  administration  of  civil  Justice,"  illustrates  exactly  the  opposite.  For.  iri 
the  first  place,  the  confirmation  of  the  sentence  was  made,  not  by  the  arbitrary 
military  discretion  of  the  commanding  officer,  but  upon  the  legal  opinion  of 
his  judge  advocate;  and,  in  the  second  place,  the  reconsideration  which  wjk 
actually  given  by  the  Judge  advocate,  on  the  point  of  proof  beyond  a  reasonabV 
doubt,  was  a  measure  of  protection  which  the  law  does  not  provide  in  an} 
civil  court  in  the  United  States  for  the  control  of  a  jury's  verdict.  The  ca^ 
Is  a  good  illustration  of  a  feature  in  which  the  system  of  military  justice  some 
times  does  even  more  for  the  accused  than  the  system  of  civil  justice. 

Another  case  cited  on  the  fioor  of  Congress  is  one  of  disobedience  to  onler-^ 
to  drill  and  of  having  seditious  literature  in  posse8.<<lon  for  distribution.  T.i^ 
offender  was  a  c<m.scientious  objector  who  had  not  been  given  an  opi>ortunity 
for  noncon.ibatant  service  and  who  was  not  attempting  nor  Intending  to  dlv 
tribute  the  literature.  The  sentence  was  death ;  but  the  critic  adds  that  it  was 
"  disapproved  by"  the  President  and  the  prisoner  discharged,"  and  he  expri^s^e^ 
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t  "  the  l»re?»ident  will  exercise  the  same  cleim^iiey  and  sh<»w  the 
In  uiuny  other  cases."  Now,  the  facts  of  the  rei'ord  demonstrate 
[iposite  of  what  the  critic  was  led  to  believe:  because  in  this  cast* 
116790,  tried  June  17.  1918)  It  was  not  the  President's  clemency 
vi\  the  prisoner ;  it  was  the  effective  operation  of  that  very  system 
iw  which  the  critic  supi>o8es  not  to  exist.  What  happene<l  was 
?e  Advoi'ate  Genera Ts  Office  recommeude<l  disapproval  of  the  sen- 
strictly  legal  jq-ounds  that  the  order  to  drill  was  (under  General 
!8,  1918)  not  a  lawful  command,  and  his  dlsobe<llence  was  there- 
ffenscs  and  that  there  was  no  evidenc*e  of  the  accustMl's  intention 
the  literature.  The  sentence  was  therefore  disapproved  and  the 
largiHl  on  the  legal  grounds  stated  by  my  office.  This  case,  there- 
u  illustratnig  the  critic's  thesi.s,  rather  affords  an  illustration  of 
of  military  law  and  justice  In  entire  analogy*  to  that  of  civil  law 

se,  clteil  In  the  newspaper  article  read  Into  tin*  (?ongresslonal 
g.  UtH-.,  vol.  57.  No.  44.  Jan.  *J3,  1018.  p.  1988),  concerns  two 
•es  InijMJsed  In  France  for  siet»]>ing  on  iK»st  in  a  front-line  trench, 
illy  three  distinct  questions  involved  In  those  cases — first,  ^^'herher 
death  in  all  cases  of  this  offense  should  be  the  inex«»rable  iwlicy; 
pther.  If  not,  these*  particular  cases  showed  sufficient  extenuating 
•»:  and.  thirdly,  whether  the  cases  were  fairly  and  fully  tried  to 
ts. 

rst  <|uestlon  it  is  enough  here  to  say  that  rJen.  Pershing  esi)ecially 
portance  of  adopting  this  iM)llcy  for  the  pn^tectlon  of  his  Army's 
his  rhlef  law  offlct»r  concurred  In  this  message:  and  that  under 
;tance8  no  one  could  have  been  critlclze<l  for  acccMllng  to  this 
St  an«l  adhering  to  the  principle  hande<1  down  by  all  the  fixed 
military  law.  I  myself,  as  you  know,  was  at  first  dlsi>ose<l  to 
urgent  recommendation  of  Oen.  Pershing,  but  continued  reflection 
1)  withdraw  fn»m  that  extreme  view,  and  some  days  before  the 
<<»nted  for  your  final  action  the  record  contalnetl  a  recommendation 
iting  In  the  direct hm  of  clemency. 

K»cond  question  it  can  be  stattnl  that,  except  for  the  youth  of  the 
ley  w«»re  alnmt  20  years  of  age),  there  were  no  special  extenuating 
s.  The  task  laid  upon  these  soldiers  was  no  greater  In  Its  exac- 
as  laid  uiM)n  hundrds  of  (»thers  at  the  very  same  moment  In  the 
<lolng  duty  In  the  trenches.  The  Chief  of  Staff's  mem<»randum 
uatbm  with  great  force: 

»rlcan   KxiKHlltlonary  Force  Is  (HnifrontiMl  by  the  most  alert  and 

e  known  In  the  history  of  the  worhl.    The  safety  not  only  of  the 

npany  but  of  the  entire  command  is  absolutely  deiHMident  on  the 

r»rman«»e  of  his  duth»s  as  a  s«»ntlnel.     The  safety  of  that  c<»inmand 

in  e<iual  measure  ui)on  the  prrmipt  and  cnanplete  obedience  of  the 

[1  to  the  lawful  commands  of  their  sui)erlor  offic-ers.     There  Is  n«» 

lat  the  memlKTs  of  this  court  had  ha<l  the  nt^'esslty  for  the  al<*rt 

of  the  duties  of  a  sentinel  stronjriy  inipress<N]  uiM»n  tliem  at    lb** 

inif  t»f  the  (•oninilssbui  of  tli«»se  off4*nscs.     Hrfore  dnyligbt  on  the 

November  l^,  1917,  the  first  attack  by  the  (Sernnins  uimhi  the  AnuTi- 

k  plarc.     A  salient  near  .\rtois,  which  was  o<'ciipi(Ml  by  <'onipany  F 

enth   Infantry,  was  rahled  by  the  Germans.  wh<>  killed  'A  of  our 

^1  11.  and  captunnl  and  carri<*<l  oiT  11  nior«\     The  very  next  night— 

night  of  November  :i^-4,  1917 — Pvt.  SHiastian   was  found  sle4>ping 

and  oil  the  night  of  the  r»th  Pvt.  <'<M»k  was  f<Mind  sleeping  on  his 

i»f  thes«'  men  iM»l<ni;:<Ml  to  the  regiment  which  ha<i  suffennl  in  the 

I  of  the  *2i\  and  'M.     This  condition  of  affairs  pres«Mited  an  abs<ilute 

only  to  that  portion  of  th<'  line  lii'Id  by  the  American  tPMips,  but  to 

trcMijiH  In  the  adjacent  s<»<'tors.'* 

liM'Ision  t«i  ex«»rci<<'  rU^niency  was  a  mmmuI  one  I  <lo  not  «l«Mibt.  Hut 
»*ader  of  the  r4»<*ord  conid  l«M»k  u[»<>n  the*^*  cases  as  niiything  but  a 
lnstanc«»  of  ihe  inevitable  mental  c<»nt1ict  that  arlws  U'twiH'ii  the 
;ltles  of  war  ilisclpline  jmd  the  natural  human  sympathy  for  men 
iciirred  the  iIi^m'Ii  [K'niilty  -u  contlict  which  <'<iii:illy  ji;:lt:iie>:  (»\».ry 
and  every  civil  e\«*riifive  when  such  a  c;is«»  is  pn's««nt«H|  for  his 
s  unconx-jon.-ibi*'  tli:iT  this  •^jtiiation  should  b«'  c|t<«4l  :is  u  f»i*«Milliirity 
ary  system. 

I  question — whether  the  fjiM'  WMM  fairly  and   fully   trli**!   w»  as  to 
the  facts-  wonM  r<f|iiii«.  t«>o  i'Xt«*nded  a  survey   for  giving  mII  the 
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details  here.  I  content  myself  with  assuring  you  (what  you  indeed  know 
already)  that  the  record  was  scrutinized  by  8e\^eral  of  the  most  experl«iced 
judge  advocates  of  my  staff,  as  well  as  by  myself  personally ;  and  that,  although 
the  cases  were  not  tried  as  thoroughly  as  they  could  and  should  have  been  tried^ 
where  the  death  penalty  was  involved,  nevertheless  no  reversible  error  was 
found  and  there  was  no  doubt  of  the  facts  in  either  case.  The  onlj-  issue  in 
this  case  was  the  severity  of  the  sentence,  as  above  mentioned. 

These  illustrations  must  suffice  for  the  present  to  show  how  unreliable  have 
been  the  public  citatfons  of  individual  cases  of  supposed  injustice.  What  the 
source  of  information  has  been  for  each  of  these  cases  I  am  not  aware.  But  I 
believe  that  I  am  justified  in  assuring  you  that  it  would  be  a  mistake  for  the 
intelligent  public  to  assume,  when  an  individual  case  of  supposed  Injustice 
is  cited,  that  there  is  necessarily  any  ground  for  believing  that  injustice 
has  been  done.  The  Information  seems  to  have  come  from  such  partisan 
sources,  and  there  are  so  many  hundreds,  that  it  is  natural  to  find  the  details 
gradually  altering  themselves,  in  transmission,  so  that  the  case  as  stated  be- 
comes one  of  obvious  injustice,  and  yet  the  case  in  its  actual  facts  was  nothing 
of  the  kind.  How  unreliable  are  these  citations  of  supposed  cases  of  injustice 
can  be  seen  in  the  circumstances  that  out  of  the  several  scores  of  cases  recently 
cited  in  a  speech  on  the  floor  of  the  House  (Cong.  Rec.,  Feb.  22,  p.  4640)  and 
cited  with  the  detail  of  general  court-martial  number  and  place  of  trial  and 
name,  it  has  thus  far  proved  impossible  to  find  and  identif>'  more  than  a 
small  fraction  of  the  cases  in  the  records  of  this  office  owing  to  errors  in  the 
citations. 

I  must,  therefore,  so  far  as  individual  cases  are  concerned,  content  myself 
with  giving  you  the  assurance  first  that  this  office  is  ready  and  anxious  to 
investigate  and  supply  full  explanation  for  every  case  that  can  be  identified; 
and,  secondly,  that  so  far  as  such  investigation  has  thus  far  been  able  to  t>e 
made  the  cases,  with  few  exceptions,  reveal  tliat  they  merited  no  such  public 
statement. 

What  is  really  at  issue,  however,  is  the  general  state  of  things  in  the  adminis- 
tration of  military  justice ;  i.  e.,  whether  there  do  exist  specific  shortcomings  of 
law  or  of  method  which  in  themselves  permit  and  have  permitted  the  doing  of 
injustice  in  any  appreciable  fraction  of  cases.  It  is  to  that  real  issue  that  I 
now  address  myself. 

(II)  General  principles  and  m^thod^  in  military  justice. — A.s8embling  the 
various  criticisms  of  u  general  nature  they  seem  to  be  reducible  to  the  followiuj: 
heads : 

1.  That  the  general  treatment  of  accused  soldiers  is  not  according  to  the 
rigid  limitations  of  law  as  embodied  in  the  Criminal  0>de,  but  is  according  to 
the  arbitrary  discretion  of  the  commanding  officer  in  each  case. 

2.  That  the  military  Criminal  Code  itself  is  not  modern  and  enlightened,  but 
Is  an  archaic  code  which  systematically  belongs  to  medieval  times. 

3.  That  n  soldier  may  be  put  on  trial  by  a  commanding  officer's  arbitrary 
discretion  without  any  preliminary  inquiry  into  the  probability  of  the  charge. 

4.  That  commanding  officers  do  thus  put  on  trial  a  needlessly  large  uuuilier  of 
trivial  charges. 

5.  That  the  court-martial  is  composed  of  and  the  defense  is  conducted  by 
men  not  acquainted  with  military  law. 

6.  That  the  judge  advocate  combines  incongruously  the  functions  of  prosecu- 
tor, judicial  adviser  of  the  court,  and  defender  of  the  accused, 

7.  That  second  lieutenants  "  knowing  nothing  of  law  and  less  than  nothing  of 
court-martial  procedure"  are  assigned  to  the  defense  of  ** enlisted  men  charged 
with  capital  or  other  most  serious  offenses." 

8.  That  a  plea  of  guilty  is  received  from  an  accused  on  a  cliarge  for  which  the 
sentence  of  death  may  be  imposed. 

9.  That  commanding  generals,  as  reviewing  authorities,  send  back  for  recon- 
sideration judgments  of  acquittal. 

10.  That  the  judgment  of  the  court  is  kept  secret  until  after  the  action  of  the 
reviewing  authority  is  taken,  even  when  the  initial  judgment  is  an  acquittaL 

11.  That  the  sentences  Imposed  by  courts-martial  are  as  a  rule  excessively 
severe. 

12.  That  the  sentences  imposed  by  courts-martial  are  variable  for  the  same 
offense. 

13.  That  the  Judge  Advocate  Oenerars  office  either  partakes  in  the  attitude 
of  severity  or  makes  no  attempt  to  check  it  by  revisory  action* 
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14.  Tliat  the  action  taken  in  the  Judge  Advocate  General's  office  is  ineffec- 
toal  to  enforce  military  law  and  procedure,  because  its  rulings  do  not  have 
the  force  of  a  Supreme  Court  mandate,  but  are  only  recommendatory,  and  are 
either  Ignored  by  the  division  commanders  or  vetoed  by  the  Chief  of  Staff. 

I  will  now  take  up  these  assertions  briefly  in  succession. 

1.  That  the  general  treatment  of  accused  soldiers  is  not  according  to  the 
rigid  limitations  of  law  as  embodied  in  the  Criminal  Code,  but  is  according  to 
the  arbitrary  discretion  of  the  commanding  officer  in  each  case. 

The  complete  refutation  of  this  assertion  will  appear  very  plainly  in  the 
answers  to  the  other  specific  criticisms,  which  are  merely  details  of  this-  gen- 
eral charge;  but  in  order  to  gather  the  full  force  of  the  answers  which  will 
be  made  to  those  more  specific  criticisms  it  is  necessary  to  keep  in  mind  the 
general  structure  and  machinery  of  the  military  courts.  It  may  t>e  supposed 
that  the  intelligent  public  in  general  is  not  aware  of  their  essentially  legal 
nature  and  procedure.  The  public  impression  perhaps  has  been  gained  that 
there  is  substantial  correctness  in  the  language  of  one  of  the  Members  of 
Congress : 

**The  records  of  the  courts-martial  in  this  war  show  that  we  have  no 
military  law  or  system  of  administering  military  justice  which  is  worthy 
of  the  name  of  law  or  Justice ;  we  have  simply  a  method  of  giving  effect  to  the 
more  or  less  arbitrary  discretion  of  the  commanding  officer." 

As  a  concrete  demonstration  of  the  incorrectness  of  this  assertion,  the  facts, 
later  to  be  cited,  taken  directly  from  the  records  of  courts-martial  appealed 
to  by  the  critic,  must  suffice  as  a  principal  refutation. 

And  yet  the  critic's  remarks  call  for  more  than  the  citation  of  concrete 
facts  to  the  contrary..  The  substance  of  my  (founterassertion  is  that  although 
the  theory  of  military  Justice  does  differ  slightly  from  tlie  theory  of  civil 
justice,  yet  in  substance  and  in  practice  both  of  them,  in  our  inherited  Anglo- 
American  system,  are  fundamentally  identical,  in  that  Justice  is  founded  upon 
and  strictly  limited  by  the  requirements  and  safeguards  of  strict  rules  of  law. 

The  only  kernel  of  correctness  in  the  abstract  statement  made  in  Congress 
Is  that  the  theory  of  military  justice  is  in  its  general  purpose  somewhat  dif- 
ferent from  the  theory  of  civilian  criminal  justice.  The  contrast  of  theory 
between  the  two  is  well  set  forth  in  a  statement  of  Gen.  William  T.  Sherman, 
made  30  years  ago,  in  discussing  our  Articles  of  War.    He  says : 

"The  object  of  civil  law  is  to  secure  to  every  human  in  a  community  the 
maximum  of  liberty,  security,  and  happiness,  consistent  with  the  safety  of  all. 
The  object  of  military  law  is  to  govern  armies  composed  of  strong  men,  so  as  to 
be  capable  of  exercising  the  largest  measure  of  force  at  the  will  o.f  the  Nation." 

This  definition  of  Gen.  Sherman  shows  that  the  objects  to  be  attained  are 
different,  in  that  military  justice  aims  to  make  the  man  a  better  soldier  or 
to  eliminate  him  from  the  military  organization  if  he  can  not  be  improved, 
while  civilian  Justice  looks  to  the  ultimate  protection  of  the  community  at 
large. 

But,  once  this  difference  of  theory  and  purpose  is  conceded,  the  two  systems 
proceed  in  identical  method,  viz,  by  the  application  of  strict  rules  and  regula- 
tions 80  drawn  as  to  give  equal  and  fair  treatment  to  all  men,  and  to  protect 
them  against  mere  arbitrary  discretion  on  the  one  hand,  and  the  inflexible 
rigor  of  automatic  penalties  on  the  other  hand. 

The  former  end  is  obtained  by  a  system  of  courts,  procedure,  and  definition 
of  offenses  which  contains  the  counterpart  of  civil  Justice  in  virtually  every 
respect;  and  the  latter  aim,  viz,  to  protect  the  offender  from  the  harsh  conse- 
quttice  of  rigid  penalties,  is  secured  by  the  method  of  indeterminate  sentences 
for  virtually  all  military  sentences.  In  a  few  words,  let  me  set  forth  the  way 
in  which  this  system  operates. 

The  system  of  courts,  procedure,  and  defined  offenses  is  one  of  law  and  order 
and  not  one  of  arbitrary  discretion  of  the  conmianding  officer.  Tfie  proceed- 
ings follow  the  fumlamentals  of  our  criminal  common  law — the  accused  has 
his  challenges ;  he  may  have  process  for  his  witnesses ;  he  has  iK>unsel  without 
cost,  either  selected  by  himself  or  assigned  by  the  proper  authority ;  he  is  not 
compelled  to  testify  against  him.self :  he  is  furnished  on  request  a  copy  of  the 
testimony  and  proceedings.  The  proceedings  are  so  conducted  as  to  preserve 
for  scrutiny  of  a  superior  authority  every  point  of  law  that  can  be  raised  for 
the  protection  of  the  accused.  This  r-ecord  of  proceedings  goes  up  to  the  re- 
viewing authority  and  then  to  the  Judge  Advocate  General.  The  Judge  Advo- 
cate General's  rulings  on  revision  represent  all  those  legal  principles  which  are 
required  by  law  and  regulations  to  be  observed.     How  completely  legalistic 
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is  this  scrutiny  of  the  trial  record  can  best  be  shown  by  reproducing  here  from 
Form  No.  16  the  fundamental  points  to  be  observed  In  every  general  court- 
martial  trial  before  It  receives  approval  In  the  Judge  Advocate  Greneral's 
Office.  This  form  Is  known  as  Form  No.  16,  and  upon  the  Initial  examination 
of  the  record  these  questions  must  all  be  answered,  before  sending  the  case 
to  the  Chief  of  the  Division  of  Military  Justice : 

Was  court  ordered  by  proper  authority? 

Are  all  orders  ^howlnJ?  membership  of  court  properly  entered  in  record? 

Does  record  show  place,  date,  and  hour  court  convened? 

Are  nil  members  of  court,  judge  advocate,  and  as  Istant  judge  advocate  nc- 
coimted  fnv  as  present  or  absent? 

Was  accused  given  opportunity  to  Introduce  coimsel? 

Was  reporter  sworn? 

Was  Interpreter  sworn? 

Was  accused  extende<l  right  of  challenge  as  to  each  member  of  court? 

Was  action  of  court  upon  challenges  regular  and  properly  taken? 

Was  the  court  sworn? 

Was  the  judge  advocate  sworn? 

W^as  the  assistant  judge  advocate  sworn? 

Was  the  accused  proi>erly  arraigned? 

Are  charges  and  specifications  and  name  of  officer  signing  charges  copied 
Into  record? 

Was  the  trial  within  statute  of  limitations? 

Are  pleas  of  accused  regularly  entered? 

Were  the  witnesses  sworn? 

Are  the  flndings  i)roperly  entered? 

Is  the  record  proj^erly  authenticated? 

Is  the  action  of  reviewing  authority  properly  entered  In  record  and  signed? 

In  case  of  adjournment  or  continuance,  are  each  day's  proceedings  properly 
signed  by  judge  advocate? 

After  each  adjournment  during  trial  Is  presence  or  absence  of  members  of 
court,  judge  advocate,  assistant  judge  advocate,  accused,  his  counsel,  and  re- 
porter properly  accounted  for? 

Did  all  members  who  participated  in  proceeding-^  in  revision  vote  on  original 
findings  and  sentence? 

Were  pleas  of  guilty  properly  explained  by  president  of  the  court? 

Were  rights  of  accused  as  a  witness  properly  extended  and  explained? 

Does  each  specification  state  an  offense  under  the  Articles  of  War? 

Are  the  findings  legal? 

Is  the  sentence  legal? 

Does  the  evidence  sustain  the  findings  of  the  court? 

Is  the  action  of  the  reviewing  authority  legal  and  properly  taken? 

Does  any  ruling  of  the  court  on  the  admission  of  evidence  or  other  mattei^ 
affect  the  substantial  rights  of  accused? 

Did  the  court  have  jurl' diction  of  person  and  offense? 

Such  are  the  fundamental  points  of  law  which  must  first  be  verified  l>eforc 
the  record  proceeds  further  in  the  office.  But  this  is  only  the  beginning  of  the 
scrutiny.  The  Office  of  the  Judge  Advocate  General  In  the  Division  of  Mili- 
tary Justice  Is  divided  Into  several  sections  according  to  the  nature  of  the 
sentence  Imposed,  viz.,  disciplinary  barracks  cases,  retained  In  service  ca.«5es, 
penitentiary  cases,  death  and  dismissal  of  officers  case&  In  the  first  two 
branches,  Including  the  minor  sentences,  the  case  Is  Initially  verlfie<l  and  ap- 
proved or  disapproved  by  one  officer:  the  allotted  number  during  the  greater 
part  of  1918  was  10  majors  In  this  branch ;  the  record  then  goes  to  the  chief 
of  the  section.  Thus  two  officers  under  the  Judge  Advocate  General  must  pass 
upon  ca-es  of  this  class.  The  same  is  true  of  the  section  dealing  with  sen- 
tences not  Including  dishonorable  discharge  (retained  in  service).  In  both 
these  classes  of  cases  written  opinions  are  prepared  only  where  the  cases  in- 
volve some  new  or  lmi)ortant  i)oint  of  law  or  some  ferlous  Irregularltj'  or  an 
unduly  .severe  sentence.  In  the  third  section,  that  of  penitentiary  cases,  tu 
which  six  majors  are  allotted,  the  written  opinion  is  required  in  every  case: 
one  officer  prepares  this  opinion,  and  It  then  passes  to  the  chief  of  the  section 
for  his  approval;  if  both  officers  approve,  it  then  passes  to  the  board  of  re- 
view, consisting  of  three  otlier  officers,  acting  as  an  api>eUate  court,  each  of 
whom  must  concur  in  approval  of  the  opinion  (or  note  his  dissent)  before  the 
opinion  is  transmitted  to  the  Chief  of  the  Division  of  Military  Justice:  finally, 
the  opinion  must  be  approved  by  the  chief  of  that  division.    Thus,  for  cases 
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of  penitentiary  sentences,  six  officer »  must  have  •  <Tutinizeil  the  cHst*  an<l  con- 
curred in  or  dissented  from  the  tinal  opinion  !H>fore  its  submission  for  sipnn- 
rure  to  the  Jud^e  Advocate  <}enerHl.  In  tlie  fourth  section,  dealinj?  v^'ith  cases 
where  the  sentence  is  death  or  (for  an  officer)  disniis  al,  apiin  a  written 
opinion  is  requiretl  i.ii  every  case,  and  in  this  instant-e  tlie  chief  of  tlie  se<'tion, 
upon  i*eceivhij?  that  opinion,  assifrns  it  to  a  second  oftitvr,  wlio  niaices  an  inde- 
I>emlent  examination  and  review;  If  the  secon<l  offleer  fH)ncurs  in  the  first 
opinion,  the  chief  of  tlie  section  may  then  Mppn»ve  it  and  :  end  It  furtlier  up- 
ward: but  if  the  sectmd  officer  does  not  concur,  the  case  is  han(ie<l  to  a  third 
«itti(vr  for  exaudnation ;  not  until  two  officers  concur  In  an  ofiinion  does  the 
rhief  of  the  section  accept  it  and  ai)prove  it  and  send  it  <mward;  it  then  ar- 
rives at  the  board  of  review,  wliere  each  of  the  three  officers  on  the  board  of 
review  must  con4'ur  in  tlie  final  opinion;  it  then  ^ncs  in  to  the  <'hief  of  the 
Military  JiLstice  Division  for  his  sanction.  Subje<*t  to  office  changes  in  pro- 
'•efJure  from  time  to  time,  the  forepoinjj  is  substantially  the  cnmrse  of  exam- 
ination of  court  martial  cases  which  has  been  in  voKue  heretofore  In  my  office. 
Thus  in  these  most  serious  cases  seven  officers  must  have  passed  \ii)on  the  case 
Jiefore  it  arrives  finally  for  the  siiqiature  of  the  Judfre  Advocate  (Jeneral. 
Moreover,  tlie  Iward  of  review  is  a  double  one,  like  mmie  appellate  courts, 
having  two  branches,  each  composed  of  three  officers;  durini;  the  past  ^ix 
months  or  more  these  six  officers  represent  one  former  chief  justice  of  a  State 
supreme  court  (who  resided  his  office  to  become  judge  advoc*ate^,  one  former 
ju^iiice  of  nine  years'  incumbency  on  the  Philippine  I>land  Supreme  Court,  tw»> 
I»ri)fessor8  of  criminal  law  from  leading;  universities,  who  have  been  between 
V)  and  20  years  at  the  bar,  and  two  other  eminent  practitioners  of  equal  or 
l<»n^er  legal  experience  l>efore  their  appointment  as  judge  advocates.  It  may 
tie  safely  asserted  that  in  no  State  of  the  Union  is  any  more  thorough  scru- 
tiny given  to  the  record  of  a  criminal  case  than  is  given  in  my  office,  and  that 
in  most  State  supreme  courts  the  scrutiny  does  not  approach  in  thoroughness 
(he  methods  here  employed. 

Moreover,  it  should  also  be  kept  In  mind  that  the  act* used  under  the  system 
of  military  justice  enjoys  an  advantage  which  does  not  exist  in  civil  justice, 
viz,  the  automatic  appellate  examination  of  every  serious  case.  In  civil  justice 
there  is  no  appellate  or  revisory  action  unless  the  accused  has  the  moral 
aggressiveness  to  insist  upon  it,  and  possesses  the  money  (or  the  friends  who 
will  contribute  the  money )  to  print  the  record  of  the  case  and  to  retain  coun- 
sel who  will  argue  the  case  on  appeal.  But  every  scddler  is  assured  not  only 
of  an  automatic  appeal,  as  a  safeguard  against  illegal  or  unfair  condemnation, 
hut  also  of  a  double  appeal  in  serious  cases.  The  proceedings  (except  in  case 
(•f  inferior  courts,  corresponding  to  petty  police  courts,  and  having  iMjwer  to 
Impose  only  short  sentences  of  imprisonment)  are  taken  down  verbatim,  and 
every  word  of  the  testimony,  everj'  ruling  of  the  court,  and  ever>'  claim  of 
i-ounsel  is  submittetl,  first,  to  the  reviewing  authority  in  the  field.  This 
authority  is  the  commanding  general  who  appointed  the  court  and  wiio  in  all 
s«*rious  caises  (practices  vary  somewhat  in  the  different  divisions)  HUlnnits 
the  case  to  the  judge  advocate  of  the  division  for  a  quasi  judicial  opinion. 
This  judge  advocate,  having  the  rank  of  a  major  or  lieutenant  colonel,  has 
been,  since  September,  1917,  In  almost  every  Instance  a  lawyer  fresh  from 
civil  life,  chosen  for  his  high  standing,  and  imbued  with  the  standards  and 
traditions  of  civil  practice  rather  than  those  of  the  Regular  Army ;  hence, 
likely  to  give  fully  as  careful  scrutiny  as  a  civilian  judge  would  give.  If  the 
reviewing  authority  approves  the  judgment,  it  then  goes  on.  if  a  general 
'^mrt-martlal  case,  t<>  the  Judge  Advocate  (Jeneral  at  Washington  for  the 
M»cond  appellate  scrutiny  (if  in  France,  to  the  Paris  branch  officv  of  the  Judge 
Advocate  General's  Office)  ;  the  method  of  scrutiny  in  this  office  has  been 
:ilK)ve  described.  It  goes  finally  to  the  Judge  Advocate  (ieneral  or  t(»  the  senior 
••fficer  acting  as  Judge  Advocate  General  for  military  justice,  wlio  aT)pends 
Iii.s  signature  if  satisfied.  Every  general  (•ourt-martial  case  thus  obtains 
thorough  scrutiny  in  two  separate  stages. 

Putting  together  these  features  of  the  automatic  api)eal  and  the  thorough 
-trutlny  of  all  general  court-martial  cases  by  at  least  three  sup<»rior  officers, 
:ind  in  some  classes  of  cases  by  eight  superior  officers,  before  final  disposal, 
it  is  beiieve<l  that  no  such  guaranties  for  tlie  protection  of  the  accused,  in 
The  scrutiny  of  the  trial  courts'  judgment  in  criminal  cases,  exist  in  any 
civilian  system  in  the  Ignited  States.  I  take  consolation  in  believing  that  If 
the  public  at  large  and  particularly  the  families  of  those  men  who  have  been 
subjected   to  military'  discipline  during  the  past   two  j^ears  could  renlixe  the 
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th(>roiighiie8s  of  this  system  they  would  feel  entirely  satisfie<I  that  the  sysi^iu 
Is  cftlculnted  In  its  method  to  secure  ultimnt^  justice  for  every  man ;  and  thiU 
the  Instances  where  this  result  is  not  ohtalned  must  be  exceptional  only.  In 
the  foregolnjr  description  I  have  trie<i  to  make  It  possible  for  the  intelligent 
civilian  to  visualize  the  military  procedure  as  It  really  Is,  and  not  as  It  exi>ts 
In  the  fervid  ImaKination  of  those  who  do  not  know  It  and  have  never  tri*^i 
to  understand  it. 

The  other  chief  sta};e  in  military  justice,  viz,  the  stage  of  the  serving  tif  th** 
sentence,  has  for  its  aim,  as  already  state<l,  to  protect  the  offender  from  tjjp 
harsh  or  unequal  coiiswiuences  of  a  rigid  system  of  penalties.  It  attains  thW 
end  by  a  method  of  Indeterminate  (or  )>robatl(»nary)  stmtences.  It  is  not 
generally  known,  I  presume,  that  the  only  War  Department  i>rlsons  tcMlay  in 
the  I'nlted  States  are  the  three  so-calle<l  Disciplinary  Barracks,  viz,  at  Fon 
lA?avenworth,  Kans.,  at  Fort  Jay.  Governors  Island,  N.  Y.,  and  at  Alcatra?.. 
San  Francisco,  In  which  are  served  substantially  all  sentences  of  impris<ni- 
ment  for  military  offenses  other  than  the  short  terms  (less  than  six  months i 
served  in  the  camp  guardhouse.  In  these  disciplinary  barracks  every  senten*-** 
is  indeterminate  as  to  Its  minimum,  1.  e.,  virtually  a  probationary  s«entence  f«»r 
every  man  whose  offense  Is  not  so  heinous  as  to  require  ImmHllate  separat4)U 
from  the  Army.  Speaking  generally,  soldiers  convicted  of  purely  militr.n 
ofiVnses,  i.  e,,  desertion,  mutiny,  absence  without  leave,  dlsobetllence  to  offir-ers. 
assaulting  and  officer,  etc.,  are  sent  to  these  barracks;  the  penltentinn 
being  use<l  (exc^ept  In  rare  and  heinous  cases)  only  for  those  offens  *s  lnv(»!\in}: 
nmrder,  forgery,  embezzlement,  or  other  civil  crimes.  The  Indeterminate  «»r 
probationary  sentence  having  no  minimum,  only  a  maximum,  the  conftnemeiit 
may  be  termlnate<l  at  any  time,  and  the  offender  (except  In  the  unusual  (-jim 
where  a  sentence  of  dishonorable  discharge  has  not  been  suspended)  may  U- 
restored  to  duty  In  the  Army  whenever  his  record  of  Intelligence  and  &ti^\ 
conduct  justifies  the  commandant  of  the  disciplinary  barracks  In  so  nK-om- 
mendlng;  and  hundreds,  If  not  thousands,  of  offenders  have  l^een  so  restore*] 
since  the  beginning  of  the  war. 

I  can  not  forbear,  at  this  moment,  to  cite  as  an  illustration  an  Incitlcnt 
recently  told  by  the  commandant  of  the  Fort  Leavenworth  Barracks,  whH»- 
attending  tlie  conference  lately  held  In  your  office  on  prison  discipline.  lit* 
cited  the  case  of  an  enlisted  man  who  had  been  sentenced  to  two  years  for 
desertion.  Arriving  at  the  disciplinary  barracks  on  March  8,  1916,  he  S4«)ii 
acknowle<lged  the  error  of  his  former  conduct,  went  into  the  dlsciplinan 
battnli(m,  and  was  restored  to  duty  within  nine  months;  was  assigned  to  thf 
Sixty-fourth  Infantry  at  Kl  Paso,  l>ecame  successively  corporal.  t)attali«»i> 
sergeant  major,  and  regimental  sergeant  major;  landed  In  France  March  l.'» 
1918;  anxious  to  get  into  the  fighting,  he  began  again,  at  his  own  request. 
at  tlie  bottom,  as  private  in  another  unit;  was  made  sergeant  and  fought  «i 
('hnteau-Thierry  in  July,  1918;  was  sent  to  an  officers*  training  camp,  c<mi 
missioned  as  second  lieutenant  on  October  1,  1918,  was  promote<l  to  first  lieu 
tenant  on  October  28.  and  ended  on  armistice  day  in  (*omman<l  of  (^ompaii> 
I>.  One  hundred  and  thlrty-eigth  Infantry.  He  wrote  to  the  commandant  ji 
few  months  ago.  recounting  his  history,  and  ending  thus:  *' There  is  only  <>nr 
question  which  I  have  to  ask :  Do  you  consider  that  I  have  made  a  suinvj^^V 
And  yet  the  entire  period  of  time  which  had  elapsed  since  his  original  senteno 
WHS  less  than  three  years.  In  other  words,  though  sentenced  for  a  period  «»t 
two  years,  he  had  been  released  from  confinement,  restored  to  duty,  ami 
traveled  up  through  the  grades  of  noncommissioned  offier  and  had  earmi 
promotion  through  two  grades  of  the  commissioned  officer,  and  o<»eupi«^l  an 
honorable  status  in  the  Army,  within  a  few  months  after  the  nominal  periml 
of  his  original  sentence  had  expired. 

This  incident  illustrates  somewhat  prematurely  what  I  shall  have  later  :«• 
say  a]»out  the  length  of  some  of  these  apparently  severe  sentences.  But  th» 
inchlent  here  illustrates  what  I  am  concernetl  to  emphasize,  viz.,  that  militno 
justice  i>ossesses  In  its  Indeterminate  sentemv  and  its  probationary  methoiU  n 
system  tiiat  is  in  advance  of  that  of  probably  any  State  of  the  Union.  I  an 
given  to  believe  that  very  few  of  our  States  yet  possess  a  law  authorizing 
this  Indeterminate  .sentence  with  no  minimum.  Our  disciplinary  barm«-k* 
should  IndwMl  be  thought  of  as  a  reform  .school,  rather  than  a  prison ;  it  corn'- 
Hponds  to  the  term  "  industrial  school  "  as  used  in  some  States.  And  I  n»^i! 
hardly  point  out  that  the  disciplinary  barracks  at  Fort  Iieav«»nworth  an* 
totally  distinct  from  the  United  States  Penitentiary  at  I^-eavenworth.  Ami  I 
remeinber  that  you  yourself  recently  stated  informally  at  the  above  n)ention«'<T 
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(MUiferviice  of  offlciaU  that  in  your  opinion  tlie  disc-Iplinao'  iwrracks  at  Fort 
I>*avenworth  was  the  l>est  penal  institution  In  the  ITniteil  States.  Witliout 
claiann^  any  personai  credit  for  Its  excellent  administration,  I  must  here,  a^ 
some  sort  of  proof  of  my  own  deej)  and  lonif-standinK  Interest  in  enlightene<l 
military  justice,  talte  the  liherty  of  remindiuK  you  that  the  prohationary  system, 
as  exeuiplitied  at  the  disciplinarj-  barracks,  was  inltiate<1  in  1913,  <m  my  own 
jiersonal  recNimmendation,  two  years  after  my  first  appointment  as  Judge 
A(!Y<K-ate  (general:  and  that  the  act  of  Mnrch  4,  1915,  wivich  transformeil  the 
formerly  so-cal!e<l  Tnited  States  military  prison  at  Fort  lH»avenworth  into 
the  t'nitetl  States  disciplinary  barracks,  and  orjfanizetl  the  nuMlern  system  of 
probationary  detention  for  military  offenders,  was  drafted  at  my  instance. 
Snatt*  does  not  i)ermlt  me  to  describe  more  fully  its  metlunls  of  viH*ational 
tmininp:  and  of  i)sy<'holopical  and  psychiatric  study  and  attention  given  to  all 
prisoners  there  confined.  I  will  only  mention  that  MaJ.  King,  now  Lieut.  Col. 
King,  wlio  was  for  a  long  time  stationt»<l  at  the  Fort  I<.eavenworth  barracks, 
and  wliose  genius  1  encouraged  and  supiM>rteil  in  applying  his  practical  metlKwls, 
is  an  officer  of  the  Regidar  Army  of  the  I'nite<l  States:  and  that  the  elalwrate 
psyclilatri<*  attention  given  to  military  offenders  sent  there  for  detention  is  not 
ftaniUeleil.  so  far  as  1  am  aware,  in  any  of  the  civiliun  penitentiaries  now 
admin ls?ter€*<l  by  the  Fe<leral  Government,  nr»r  at  most  of  the  State  i>eni- 
teiitiarles. 

This  much  ought  in  justice  to  be  placinl  here  on  re<-ord,  as  information 
d<»ubtless  new  to  the  intelligent  American  public,  and  yet  calculated  to  as.«»ist 
in  maintaining  that  public  confidence  in  the  military  penal  system  to  which  it 
is  justly  entltle<l. 

2.  That  the  Military  Criminal  Cmle  itself  is  not  mo<lern  and  enlightened,  but 
is  an  archaic  co<le  which  systematically  belongs  to  medieval  times. 

<>f  this  statement  I  can  only  remark  that  it  is  baseless*  Th<ise  who  have 
ignorant ly  repeate<l  the  statement  may  be  perhaps  extenuated  for  this  utter- 
an«-e  to  the  American  people  of  a  gross  slander,  not  <mly  upon  the  War  De- 
partment and  the  military  system,  but  also  upon  the  Congr«»ss  which  so  con- 
scientiously revisefl  the  military  code  In  1916.  But  though  extenuated  they 
<-an  not  be  exonerated ;  for  the  entire  .stor>',  so  plain  that  anyone  can  read,  Is 
<*ontained  in  the  intrwluctory  six  pages  to  the  Manual  for  Courts-Martial  pub- 
lisher] in  November.  1916,  and  printed  with  every  one  of  the  2o0.fK)0  copies  that 
have  bei»n  issuefl  since  that  date.  Those  introductory  pages  state  the  entire 
history  of  the  Articles  of  War,  or  Mllitarj-  Code;  explain  the  revlslim  of  1874, 
and  enumerate  the  most  fundamental  of  the  charges  lntroduct*<l  In  the  thorough 
revision  of  1916.  That  Introduction,  however,  does  not  state,  and  I  will  now 
add.  that  the  revision  of  1916  was  pending  in  draft  for  four  years  !)efore  the 
Honses  €>f  Congress;  that  the  draft  was  prepared  in  my  office*  shortly  after  my 
api>ointnient  as  Judge  Advwate  fJeneral ;  that  It-  was  founde<l  on  the  most 
exhaustive  consideration  of  the  entire  military  code,  as  well  as  on  a  thonmgh 
<*oniparison  with  the  mmlern  crlmiiml  law  and  Its  progressive  tendencies;  and 
that  the  hearings  before  the  Military  Affairs  Committee  (S.  UeT>t.  229.  Cv?! 
C'ong.,  2d  Rcss.,  Feb.  6,  1914)  showcxl  the  most  conscientious  discrimination  of 
ev«*rA-  detail :  and  that  the  testimony  tills  a  volume  of  146  pages. 

The  military  criminal  code  of  1916  no  more  deserves  the  term  "archaic" 
than  the  Revised  Statutes  of  the  United  States  under  which  the  Federal  courts 
since'1878  administered  civil  justice;  and  It  Is  nearly  40  years  later  than  the 
♦•Ivil  Revised  Statut<»s.  It  represents  the  result  of  the  most  conscientious  and 
<•« instructive  thought  which  could  be  brought  to  bear  by  the  combined  energies 
of  the  War  Department  and  of  the  Ccmgress  of  the  United  States  in  the  vear 

am. 

That  the  experiences  of  this  great  war,  with  all  its  novel  conditions,  multi- 
plying forty-fold  the  size  of  our  milltjlry  forces  should  have  revealed  nothimr 
In  the  way  of  new  lessons  for  Improvement,  is  not  for  a  moment  to  be  asserted. 
In  the  light  of  that  experience,  which  subjected  the  military  code  to  a  tre- 
mendous and  unprecedented  test,  T  readily  admit  that  certain  Improvements, 
liniiteil  in  number,  have  been  demonstrated  to  be  worth  while  introducing,  and 
I  shall  <-onclude  this  letter  with  a  suggestion  of  those  imiirovenuuits.  Rut 
tlip  statement  repeatedly* made,  and  publishe<l  far  and  wide,  that  the  militury 
foile  of  1916  is  **  an  archaic  code  which  systematically  beloncrs  to  medlMval 
tiim»s'*  and  does  not  *' lx»long  to  this  modern  enlightened  period,"  but  rather 
**  to  the  England  of  200  years  ago,  whose  criminal  cmle  of  that  time  was 
marked  by  civil  harshness  and  bnitality."  is  not  only  a  cruel  and  dangerous 
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slaiuler,   l»iit    is   nothinj?   less   than   a    ivflection    upon    the   Cuugress  whirli  ><• 
<'oiisc'ienti<>usly  coi  sumnmted  that  K^eat   task. 

8.  That  a  s<»l(lier  may  l»e  put  on  trial  by  a  eouiiuaiidin^  officer's  arbitrary  dW 
<ietMM),  without  aij.,  i,r(  liiainary  incjuiry  into  the  pn»bahllity  of  tlie  charge. 

Every  system  ol  i)enal  justice  has  some  method  of  insuring  the  exenisc  nf 
caution  by  a  resiM)nslble  otti<vr  in  scrutinizing  an  acvusation  before  an  ;t<- 
cused  is  put  to  the  necessity  of  defending  himself  by  a  fornml  trial.  Tlu- 
traditional  method  inherited  by  us,  in  civilian  justice,  for  serious  ofFenses,  is 
the  presentment  of  a  grand  jury.  This  metliml  has  now  proved  cumbrous  timi 
ineffective;  it  has  l)een  abandoned'  in  perhai)s  a  majority  of  our  States.  Th** 
modern  method  of  those  States  is  a  so-calle<l  information  by  the  official  State 
Ijrosecutor,  filed  after  such  inquiry  as  he  seer,  tit  to  make.  This  nuMlern  Aiihti 
can  method  is  tlie  one  to  wliich  France  and  other  (Hintinental  nations  arrived 
.some  centuries  ago,  about  the  time  when  England  developed  the  grand  jury 
instead.  This  mmiern  American  method  is  also  the  one  used  in  our  ctmrts 
martial;  it  arrived  in  the  Anglo-American  military  system  8cmie  crenturie> 
ago,  Siiid  to  be  by  adoption  from  Scotland,  wliich  itself  Imd  adoi)te<i  the  Freinli 
system ;  for  the  French  were  the  great  ndlitary  nation  of  three  centuries  up>. 

By  this  Anglo-American  military  system,  some  officer  must  file  charges  tn- 
fore  any  soldier  can  be  tried.  This  protection  Is  invariable.  Often  the  judj:f 
advocate,  as  legal  adviser,  additionally  scrutinisses  a  serious  charge  Ijefore  it  i> 
filed.  This  is  exactly  the  protection  given  by  the  State  official  prosecutor  in 
the  modern  American  method.  How  essential  and  thorough  is  this  protet^riim 
can  only  be  appreciated  by  perusing  the  strict  terms  of  the  law  and  regain 
tions.     Paragraph  62  of  the  Manual  of  Courts-Martial  reads: 

"  By  the  usage  of  the  service  all  military  charges  should  be  formally  preferrt^l 
by — that  is,  authenticted  by  the  signature  of — a  c*ommlssioned  officer."' 

Paragraph  75  reads: 

•'  Submission  of  charges. — All  charges  for  trial  by  court-martial  will  be  pre 
pared  in  triplicate,  using  the  prescril>ed  charge  sheet  as  a  first  sheet  and  usin;; 
such  additional  sheets  of  ordinary  pai>er  as  are  required.  They  will  be  a*- 
companied — 

*•(«)  Except  when  trial  is  to  be  had  by  summary  court,  by  a  brief  stateiurtit 
of  the  substance  of  all  material  testimony  expected  fnirn  each  material  wit 
ness,  both  those  for  the  prose<nition  an<l  those  for  the  defense,  together  with 
aiil  available  and  necessary  infornmtion  as  to  any  other,  actual  or  probable  tes- 
timony or  evidence  in  the  case;  and 

"(6)  In  the  case  of  a  soldier,  by  properly  authenticated  evidence  of  <t»nvii- 
tions,  if  any,  of  any  offense  or  offenses  committed  l)y  him  during  liis  curr^i.' 
enlistment  and  within  one  year  next  precedliig  the  date  of  the  alleged  commit 
slon  by  him  of  any  offenses  set  forth  in  the  charges. 

"  They  will  be  f(>rwarded  by  the  officer  preferring  them  to  the  officer  iun«^ 
diately  exercising  summary  court-martial  Jurisdiction  over  the  command  !•• 
which  the  accused  belongs,  and  will  by  him  and  by  each  superior  comniamKr 
into  whose  han<ls  they  may  come  either  be  referred  to  a  court -nmrtial  within 
his  jurisdiction  for  trial,  forwarded  to  the  next  .superior  authority  exeri'isin- 
court- nmrtial  jurisdiction  over  the  conunand  to  wiiich  the  accuse<l  belongs  «»r 
pertains,  or  otlierwise  disi)osed  of  as  circumstances  may  api)ear  to  nniuirc." 

Paragraph  70  ijroceeds : 

*'  In  rest  if/at  ion  of  churf/fH. — If  the  oflicer  inmiediately  exercising   sunuaao 
iourt -martial  juri.sdiction  over  the  comman<l  to  which  tlie  accu.sed  helonjrs  >*r 
l)ertains  decides  to  forward  the  charges  to  superior  authority,  he  will,  IwioT' 
so  doing,  either  carefully   investigate   them  himself,  or  will   cau.««e   an   «»ifi«v 
other  tiian  the  officer  preferring  the  charges  to  investigate  them  carefully  niA 
to  report  to  him,  orally  or  otherwise,  the  result  of  .such  investigation.     The  >'rt- 
cer  investigating  the  charges  will  afford  to  the  accused  an  opportunity  to  nuA 
any  statement,  offer  any  evidence,  or  present  any  matter  in  extenuation  ilu'' 
he  may  desire  to  have  considered  in   comiection   with   the  accusation   aguins' 
him.      ( See  par.  22.")  (b),  p.  112.)      If  the  accused  desires  to  submit  nothing,  tii 
indorsement    will    so    state.     In    his    ind(»rsement    forwarding    the    <'harg*'>   >  • 
superior  authority  the  commanding  officer  will  include;   (a)  The  name  <»f  M.« 
officer  who  investigated  the  charges;   (&)  the  opinion  of  both  such  ofR<vr  :ii.> 
himself  as  to  whetlier  the  several  charges  can  be  su.staine<l;  (v)  the  subsiar  *^ 
of  such  material  statement,  if  any,  as  tlie  accuse<l  may  have  volunti^rily  iiui'l- 
in  conniH'tion  with  the  case  during  the  investigation  thereof:    (rf)  a  sumuiar; 
of  the  e.vtenuating  circumstances,  if  any,  connected  with  the  case:    ut   i'i* 
recommendation  of  action  to  be  taken." 
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It  will,  therefore,  be  seen  that  the  regulations  require  the  strictest  scrutiny 
by  a  responsible  officer  before  any  accuse<i  can  be  put  on  trial  by  a  court- 
nmrtial. 

In  one  of  the  siieeches  uttered  in  Congress,  occurs  the  following  sentence: 

•*  The  commanding  officer  may,  without  any  investigation  of  the  clrcum- 
>iances,  order  a  man  trieti  by  court-martial;  in  the  French  Army  such  cases 
:ire  not  sent  to  trial  until  investigation  can  determine  whether  the  man  ought 
r«»  be  tried." 

How  is  it  possible  for  such  an  assertion  to  be  made,  in  the  face  of  the  law 
and  regulations  rei>resented  in  the  quotation  alnive  from  paragraph  70  of  the 
manual?  The  safeguard  contained  in  our  manual  of  military  Justice  stands 
t»n  exactly  the  same  footing  with  the  safeguard  contalneti  in  the  modern  method 
of  tilt*  State  prosecutor,  and  of  the  French  system  as  cited  by  the  critics. 

IJiit  whatever  may  be  the?  law  and  the  regulations,  doubtless  it  may  be 
as.serttHl  that  the  n»gulations  are  not  obeywl  in  spirit.  This  is,  in  fact,  the  pre- 
ris4»  assertion  made  in  one  of  the  congressional  utter:inces  and  to  that  asser- 
tion I  now  come. 

4.  That  commanding  officers  do  thus  put  on  trial  a  rcfMllessly  large  number 
of  trivial  charges. 

It  has  been  asserted  that  ctmimanding  officers  direct  the  filing  of  trivial 
•  barges  in  excessively  large  numl)ers.  The  precise  Language  Is:  "It  is  not 
^uri>rising,  under  the  circumstancvs,  that  there  are  too  nuiny  trivial  cases  sent 
To  trial  by  court-martial." 

Let  lis  examine  this  assertion  in  the.  light  of  the  facts  of  military  justice 
during  the  past  year  as  shown  by  the  recon^s. 

The  Cnitetl  States  military  forces  raised  up  to  November  11,  1918,  num- 
l»er«»d  some  4,186,000;  of  these  about  290,000  were  already  in  service  at  the  oi>en- 
ing  of  the  war,  of  whom  127,000  were  in  the  Regular  Army.  Tlius  over  90 
I)er  cent  were  new  men,  fresh  from  civilian  life.  It  must  l)e  taken  for  certain 
that  their  unfamiliarity  with  military  discipline  and  the  novelty  of  its  rigid  re- 
'iTraiiits  would  province  an  unusual  proportion  of  minor  breaches  of  discipline. 
In  *»tlier  words,  if  commanding  officers  had  been  mer*^ly  as  strict  and  rigorous 
as  with  the  Regular  Army  before  the  war  in  pursuing  minor  breaches  of  dis- 
cipliue  with  co\irt-martial  charges,  the  r;Uio  of  trials  would  l>e  at  least  as 
LTeat  an<l  presumably  far  greater  than  before  the  war  ?\n(*  the  accession  of  the 
new  army. 

Bat  the  facts  show,  on  the  contrary,  that  commanding  ofhcers  must  have  been 
far  Uss  strict  and  ligorous  than  before. 

I^t  us  take  first  the  serious  charges  brought  l)efore  general  courts-martial. 
The  i»rinted  report  of  the  Judge  Advocate  General  f<.»r  the  fiscal  year  1918 
allows  that  the  total  number  of  general  court-martial  trials  in  the  Regular 
Anny  of  127,000  in  th*?  year  ending  Juno^  1917,  was  6,200,  or  about  one  for  every 
•Jl>  men,  while  the  total  in  the  entire  Army  for  the  year  ending  June,  1918, 
was  less  than  12,000,  or  one  for  every  200  men  (the  niilitaiy  forces  on  May  31 
numbering  2,4ir>,0tX)  and  the  average  for  the  year  not  l»ein.?  asc^ertainable  with 
acc-uracy)  ;  and  during  the  last  six  months  of  1918  the  total  was  7,624,  or  at 
xh**  rate  per  »innum  of  only  one  for  every  275  men  (the  lulUtary  forces  on 
November  11,  1918,  numberinj?  4.185,000).  As  to  special  courts-martial,  for  the 
Ifsser  olTensess,  the  number  in  the  Regular  Army  for  the  year  ending  June,  1917, 
was  2^0,  or  one  for  every  42  men,  while  for  the  year  ending  June,  1918,  it 
was  14,700,  or  only  one  for  every  165  men  on  the  above  annual  basis.  Moreover, 
as  l>etween  the  Regular  Army  and  National  Guard  and  the  National  Army,  or 
ne-w  draftwl  men.  the  number  of  general  courts-martial  for  the  year  ending  June, 
lin8,  was  10363  for  the  former  and  only  1,660  for  the  latter,  or  one  for  every 
uy*  men  In  the  Regular  Army  and  National  Guard  (numbering  on  May  31,  1918, 
some  1,112,(X)0.  and  composed  in  part  of  seasoned  men),  but  only  one  in  every 
78r>  men  for  the  National  Army  (numbering  on  May  31,  1018,  some  1,303,000, 
an<l  composed  entirely  of  new  drafted  men),  showing  conclusively  that  com- 
manding officers  were  more  lenient  and  liberal  with  the  men  fresh  from 
4-tviUan  life. 

Turning  now  to  the  "  trivial  oiTenses "  referred  Lo  in  the  above  utterance, 
tlif-y  are  covered  by  the  summary  courts-martial.  repre.^enting  the  extremely 
petty  ilisclpllnary  i^enalties.  The  number  of  trials  for  the  Regular  Army,  viz, 
4>S,000  in  1917  (rising  from  an  average  of  38,000  for  10  years  past,  due  to  a  pro- 
lN.»rtionate  Increase  In  tlie  size  of  the  Regular  Army),  rose  in  the  year  ending 
June,  1918,  to  only  212.000,  or  slightly  more  than  four  times  the  number, 
alttiough  the  entire  military-  forces   In   the  year  ending  June,  1918,   rose  to 
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2,415,000,  or  nineteen  times  the  former  size.  In  short,  the  petty  disciplinary 
penalties  droi)pe<i  from  a  ratio  of  1  to  each  2.7  men  to  a  rati<»  of  1  to  eaich  11.4 
men.  or  a  decrease*  for  1918  to  less  than  one^quarter  of  that  of  1917. 

There  could  be  no  more  conclusive  demonstration  that  commanding  officers 
thouj^h  faced  with  a  situation  full  of  inducement  to  rigor  in  enforcing  dis- 
cipline among  raw  and  untrained  men,  did  in  fact  Usje  remarkable  considera- 
tion and  self-restraint  In  not  resorting  to  the  instrumontalities  of  couns- 
niartial.  The  facts  show,  therefore,  precisely  the  opposite  of  the  conditions 
asserted  on  the  tloor  of  *>>ngress. 

5.  That  the  court-martial  is  comiKw^eii  of  and  the  defense  is  conducted  by 
men  not  actpiainitd  with  military  law. 

It  wouhl,  perhai>s,  he  sufficient  in  refuting  this  criticism  to  point  out  that 
the   court-martial,   though   it   nominally   combines   in    itself   the  functions  of 
judge  and  jury,  and  though  this  combination  is  under  ndli^ary  conditions  abso- 
lutely unavoidable,  has,  nevertheless,  as  its  essential  and  predominating  func- 
tion, that  of  a  jury  of  fact.     The  court-martial  listen.s  to  the  testimony  and 
makes  findings  of  fact  basetl  upon  the  e\ldence.     In  our  criminal  common  law 
it  has  always  been  regarded  as  a  disadvantage  that  the  jury  should  be  tech- 
nically skilled  in  the  law;  and  it  is  a  well-known  practice  of  all  eatperienced 
defenders  in  criudual  cases  to  challenge  and  exclude  from  the  jury  members  of 
the  bar.     Whether  this  l)elief  is  a  sound  one,  I  do  not  pretend  to  say;  I  only 
lK>int  out  that  the  iwssession  of  legal  knowledge  by  the  jurj'  is  at  least  nt>t 
consldeTc<l  vital  in  ordinary  civil  justice.     In  the  practice  of  military  justice 
the  legal  knowledge  necessary  to  Insure  an  obedience  to  the  requirements  of 
law  as  to  the  composition  of  court,  the  procedure,  and  the  definition  of  the 
offenses  charged   is  expected   to  be  supplied  primarily  by   the  commissioned 
judge  r.dvocate,  who  acts  as  the  judicial  adviser  of  the  reviewing  authority. 
And  the  thorough  scrutiny  and  review  in  the  Office  of  the  Judge  Advocate  Gen- 
eral  (a  review,  as  already  pointed  out,  more  elaborate  and  thorough  than  is 
ordinarily  supplied  by  any  civil  .♦system)  is  especially  calculated  to  insure  an 
observaiK^e  of  all  the  rules  of  law.     As  the  entire  testimimy  is  n»porte<i  ver- 
batim, including  I'very  iK>int  of  law  raised  by  obje^^tions  of  counsel,  and  as 
the  appiic*ation  of  all  relevant  rules  of  law  must  lie  open  to  scrutiny  on  the 
face  of  the  record.  It  is  obvious  that  the  court-martlal's  own  lack  of  technical 
Knowledge  of  law  (in  so  far  as  it  might  exist  in  a  given  case)   is  amply  made 
up,  and  more  than  made  up,  by  the  legal  scrutiny  «upplle<i  *a  the  course  of 
automatic  apjieal  already  described. 

But  in  si^ite  of  these  guaranties  of  legality  for  the  court's  action,  the  luilitary 
system,  none  the  less,  takes  all  [>osslble  pains  to  insure  an  acquaintalnce  with 
the  law  by  the  members  of  the  tribunal.  The  entire  ndlitary  code,  with  an 
i'laborate  conunentary  and  an  apfiendlx  of  forms,  making  a  volume  of  400  ]>ag<es. 
and  entitled  "A  Manuml  for  Courts-Martial,"  Is  distributed  in  abundant  quan- 
tities throughout  the  Army  and  forms  a  part  of  every  military  officer's  e*iii<-a- 
tion.  Since  191(>  more  than  'iTiO.OOO  copies  of  this  manual  have  been  printe<l 
and  distributed  :  in  the  month  pret'etliug  the  armistice  in  Noveml>er,  1918,  a  new 
edition  of  r)O.(K)0  copies.  revise<l  to  date,  were  Iwing  distributed  throughout  <'an- 
Innnients  and  cnuips  In  this  country  and  to  the  divisions  in  the  theater  at  war. 
Kvery  officer  *»f  the  Regular  Army,  during  his  four  years  in  the  Military 
Academy,  nmst  pass  an  examination  in  the  course  of  military  iaw.  Kvery  re- 
serve officer  who  graduated  from  a  training  camp  in  1917  and  1918  was  equalb 
obliged  to  study  an«l  i)ass  an  examination  upon  tlie  Manual  for  Court s-3llartiai. 
Thus,  a  fair  familiarity  with  the  substantive  and  the  procedural  portions  of 
ndlitary  law  is  established  as  a  part  of  every  officer's  military  training.  Mor>^ 
<wer.  the  regular  duties  of  almost  every  officvr  in  active  service  oblifre  him  tt» 
take  his  turn  frwpiently  either  as  a  member  of  the  court  or  as  a  juili^  ailv«»- 
<  ate  <»r  as  counsel  for  the  defense.  Thus  there  are  probably  few  officers  in  the 
service  who  have  not  had  a  greater  or  less  practical  experience  in  the  u^e  of  tin' 
ndlitary  code,  and  who  have  not  thus  familiarized  themselves  with  the  otteni- 
tion  of  the  system  which  they  have  already  studied  in  the  Manual  for  ^^•urt'^ 
Martial. 

In  the  closing  portion  of  this  letter  I  am  proi>osing  an  expedient  which  will 
supply  an  additional  guaranty  of  technical  legal  knowletlge  in  the  i*iUii|M»xiiiitii 
of  the  c<mrt  in  cases  especially  likely  to  involve  serious,  difficult,  or  complex 
questions  of  law.  Apart  from  .such  exceptional  cases  I  am  of  the  firm  opinion 
that,  so  far  as  the  members  of  the  court-martial  can  properly  neetl  an  acquaint 
aiice  with  the  military  code  they  are  in  fact  ordinarily  equipped  with  etit>ugh 
of  such  knowlcMlge.  and  that  the  efficacy  of  the  guaranties  for  the  ohservaiuv  of 
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>u(li  rule«  of  law  does  not  depeDd,  In  the  military  system,  upon  the  extent  of 
iht'  court-martiars  legal  knowledge  (for  they  are  essentially  jurors  of  fact), 
imt  upon  the  legal  knowledge  of  the  (commissioned  (staff)  judge  advocate,  who 
jidvises  the  reviewing  authority,  and  of  the  commissioneil  (staff)  judge  advo- 
•  Jites  who  scrutinize  the  record  In  the  office  of  the  Judge  Advocate  General  by 
V  siy  of  automatic  appeal. 

(I  That  the  Judge  advocate  combines  incongruously  the  functions  of  prosecu- 
lor,  judicial  adviser  of  the  court,  and  defender  of  the  accuse<l. 

That  the  i)osition  of  a  judge  advocate  is  a  unique  one  may  be  conce<led.  A 
precise  analogy  does  not  exist  in  the  civil  system.  This  is  be<'ause  military  ccm- 
<litiuDs  are  not  identical  with  civil  conditions.  But  the  asserton  that  the  judge 
julvocate  combines  incongruous  functions  which  defeat  each  other  or  substan- 
lially  impair  his  efficacy  as  a  guardian  of  the  military  law  mu.st  be  emphatically 
ilenieU. 

The  stuff  judge  advocate  is  supposed  to  supply  the  professional  and  technical 
lepal  knowledge  that  is  requisite  to  secure  the  tibservance  of  the  law  In  all  stages 
of  the  trial.  Essentially  he  is  a  kind  of  superintendent  of  justice.  From  begin- 
ning to  end  his  duty  is  to  prevent  the  occurrence  of  illegalities.  In  this  re8i>ect 
he  aids  the  accused  quite  as  much  as  he  aids  the  prosecution ;  he  has  no  more 
interest  in  securing  a  conviction  than  in  securing  an  acquittal.  He  is,  by  his 
|)OsitioD,  as  impartial  as  is  the  Comptroller  of  the  Treasry,  whose  principal  func- 
tion is  to  see  that  no  moneys  are  paid  out  except  acc?»rdlng  to  law.  Irrespective 
*jt  the  persons  to  whom  they  are  to  be  paid.  In  practice,  during  the  present  war, 
u  commissioned  judge  advocate  (whose  rank  is  never  less  than  that  of  major  or 
lieutenant  colonel)  is  attached  to  the  staff  of  each  connnander  of  a  division  or 
a  department  or  other  large  organization  having  a  separate  zone  of  jurisdiction. 
After  a  court-martial  trial  is  ended  and  when  the  record  arrives  in  the  hands 
of  the  commanding  general  as  reviewing  authority,  the  judge  advocate's  main 
function  in  military  justice  Is  exercised ;  he  reviews  the  record  and  advises  the 
Cf>mmandtng  general  whether  the  trial  has  been  conducted  according  to  law 
in  every  respect ;  this  includes  the  duty  to  advise  whether  the  weight  of  evi- 
ilence  sustains  the  conviction  regardless  of  legal  error.  In  this  aspect  he  is 
♦^sentially  an  appellate  judge,  and  It  Is  his  duty  to  enforce  the  law  as  fully 
<^n  l^ehalf  of  the  accused  as  on  the  behalf  of  the  Government.  The  judge  ad- 
vocate thus  attached  to  the  division  commander's  staff  has  other  duties  of  legal 
advice  corresponding  to  those  of  the  Attorney  General-  of  the  United  States  as 
le},'al  advser  of  the  Government  in  all  civil  matters,  but  in  military  criminal 
jujitice  his  function  is  essentially  judicial. 

The  misunderstanding  which  has  led  to  the  above  criticism  is  doubtless 
based  upon  a  confu.slon  of  the  staff  judge  advocate  with  the  trial  judge  advo- 
'•ate.  Tlie  latter,  who  bears  the  same  title,  but  who  is  not  conunissioiied  as  a 
judge  advocate,  performs  actually  the  duties  of  prosecuting  attorney  in  an 
ordinary  criminal  case.  This  trial  judge  advocate  Is  usually  a  junior  otllcer 
and  is  detailed  from  any  branch  of  the  8er\4ce  (Infantry,  Artillery,  etc.),  but 
not  ordinarily  from  the  Judge  Advocate  GeneraFs  branch ;  I.  e.,  he  Is  not 
commissioned  as  a  judge  advocate,  though,  he  may  have  had  legal  experience  in 
nvil  life.  He  Is  detailed  anew  for  each  separate  court  which  may  remain  In 
«^sion  for  some  weeks  or  months.  He  therefore  usually  conducts  a  series 
of  trials  for  a  certain  period  In  that  division.  But  he  Is  entirely  distinct  In 
Ijersonality  from  the  staff  judge  advocate,  who  later  acts  as  the  judicial  ad- 
visor of  the  reviewing  authority.  It  may  be  confidently  as.serted  that  (except 
in  a  few  .special  ca.ses)  no  staff  judge  advocate  attached  as  judicial  advisor  to 
the  conunanding  general  has  acted  during  the  present  war  as  trial  judge  advo- 
cate (or  prosecuting  attorney)  in  a  court-martial  trial.  The  few  exceptions  to 
this  statement  occurred  in  special  cases  (such  as  the  Houston  riots  and  mur- 
ders in  1917),  where  a  staff  judge  advocate  was  specially  detailed  to  conduct 
the  prosecution,  and  where  also  the  accused  were  aided  by  counsel  consisting 
of  sqiecially  detailed  officers  of  high  rank  and  legal  experlen<»e  or  by  civil 
nmusel  of  their  own  choice,  but  in  such  case  the  judge  advocate  was  brought 
in  from  a  different  department  or  division. 

If  this  distinction  be  kept  In  mind,  viz,  the  distinction  between  the  staff 
judge  advocate  regularly  attaclied  as  legal  advisor  to  the  staff  of  the  reviewing 
authority,  and  the  trial  judge  advocate  specially  detailed  for  the  prosecution 
of  general  court-martial  trials  in  the  various  units  within  the  division.  It  will 
be  perceived  that  these  two  functions  are  in  practice  exercised  by  different 
Ijersuns.  The  trial  judge  advocate  does  indeed  perform  the  duty  of  prosecuting 
attorney;   he  is  supposeil  to  conduct  the  prosecution,  not  indeed  with  the  ruth- 
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less  partisanship  fre(iueiiti.v  to  be  oljserred  in  olvll  Yjrosecutiiig  attorneys,  je' 
with  the  thorouKliness  suitable  to  a  proper  performance  of  his  duties.  But  thi- 
staff  Judge  advocate,  in  whose  hands  the  record  of  the  trial  subse<iuently  arri\>*^ 
and  wlio  reviews  the  record  and  advises  the  reviewing  authority  as  to  its 
legality,  is  a  different  personage  and  is  in  no  way  hainpertKl  by  having  formerI\ 
acted  as  prosecuting  attorney  in  tlie  same  case.  Such  has  been  the  unlvers:il 
practice  in  (uir  Army  during  the  present  war.  It  is  believed  that  this  plain 
statement  of  facts  ought  to  suffice  to  remove  that  natural  mlsapi^reliensifm 
wliich  seems  to  have  been  founded  on  a  confusion  of  the  terms. 

The  necessity  of  fumisldng  some  legal  advice  by  a  trained  military  ofli(vr 
on  many  complex  aspects  of  law  and  the  impracticability  of  allowing  in  th*^ 
staff  organization  more  than  one  officer  for  this  purpose  does  indeed  rwiuir' 
the  staff  judge  advcK'ate  occasionally  to  give  legal  advice  in  a  composite  «a 
pacity.  Whether  these  few  anomalous  situations  can  be  removed,  with  du*- 
regard  to  the  necessities  of  military  organization,  is  a  problem  that  has  i>fteii 
been  discussed.  On  that  jMiint  it  is  enough  to  say  that  the  system  which  w^* 
now  iKKssess  has  substantially  stood  the  test  of  time  and  experience.  Hut  s«» 
far  as  concerns  the  actual  administration  of  military  criminal  justice,  it  oujrir 
to  be  plainly  understood  that  military  law  does  not  tolerate  the  anomaly  nf 
expecting  the  same  man  to  be  both  appellate  judge  and  prosecutor,  and  that  ifi 
the  practice  of  the  present  war  (as  above  pointed  out)  the  trial  judge  adviKute 
acting  as  prosecuting  attorney  in  general  courts-martial  is  a  different  persim 
from  the  staff  judge  advocate  regularly  attached  to  the  staff  of  the  reviewii-.t: 
authority  as  a  judicial  officer  and  quasi  appellate  judge. 

7.  That  second  lieutenants,  "  knowing  nothing  of  law  and  less  than  notbim:  of 
court-martial  procedure/*  are  assigned  to  the  defense  of  "enlisted  men  chan:e*l 
with  capital  or  other  most  serious  offenses.** 

In  commenting  on  this  criticism  I  may  dispose  of  one  part  of  it,  viz,  the 
statement  tliat  these  officers  "  know  nothing  of  law  and  less  than  nothing  of 
court-martial  procedure,**  by  referring  to  what  I  have  already  stated,  namely, 
that  graduates  of  every  training  camp  have  studied  and  passed  an  examination 
upon  the  Manual  for  Courts-Martial,  and  that,  therefore,  the  above  criticism 
is  upon  its  face  groundless.  The  roster  of  Army  officers  during  the  pre^m 
war  contains  probably  thousands  of  young  men  who  have  been  ailinltted  to  th»' 
bar  and  enjoyed  the  benefit  of  a  longer  or  shorter  experience  as  practitiofier<. 
While  no  direct  proof  by  statistics  can  be  adduced.  It  is  common  knowledge  that 
the  commanding  generals  in  the  assignment  of  couirsel  (where  the  accuseii  dofs 
not  make  his  own  selection)  have  usually  sought  to  utilize  the  ser\ice<?  of  tb(»se 
.  officers  who  have  already  had  legal  experience.  It  would  be  impracticable  r^ 
propose  that  no  officer  shall  be  assigned  to  the  defense  of  an  accused  unless 
he  is  already  qualified  as  a  civilian  lawyer.  Given  the  composition  of  the 
officers*  roster,  all  that  can  be  expected  under  the  circumstances  Is  that  <tim 
manding  generals  shall  do  their  utmost  to  select  men  of  those  qualification^, 
if  available  within  the  unit ;  and  I  do  not  for  a  moment  doubt  that  such  wa< 
the  constant  endeavor  of  the  appointing  authorities. 

The  other  part  of  this  criticism  is  that  in  capital  or  other  niost  serious  of- 
fenses the  defending  counsel  has  been  an  officer  of  the  lowest  commissioned 
rank. 

In  so  far  as  it  seems  to  assert  that  the  defending  counsel  in  cases  where  21 
capital  sentence  was  actually  imposed  have  been  second  lieutenants,  the  onu 
plete  facts  could  oidy  be  learned  by  a  lengthy  collation  of  all  the  re<^t>nl8.  Bur 
of  the  21  records  now  available  on  file  in  which  a  capital  sentence  was  impose<I 
the  defending  counsel  were  as  follows:  In  four  cases  a  second  lieutenant. 
In  nine  cases  a  first  lieutenant,  in  six  cases  a  captain  (aided  in  three  oase^ 
by  a  lieutenant),  in  one  case  by  a  chaplain,  and  in  one  case  by  a  major. 

In  S4)  far  as  the  assertion  refers,  not  to  offenses  in  which  a  capital  sentemv 
was  actually  Imposed,  but  in  which  the  offense  under  the  military  <txlc  is 
liable  to  be*  punished  with  death,  the  assertion  is  to  a  large  extent  oirreot. 
although  misleading.  In  time  of  peace  all  offenses  (except  one  or  two  heimHi* 
ones,  such  as  murder)  are  strictly  limited  by  a  small  nftiximum  period  of  Im 
prisonment,  which  for  strictly  mUltary  offenses  can  not  exceed  2*  years  for 
ordinary  desertion,  and  for  civil  offenses  are  graded  according  to  the  usual 
civil  limitations,  such  as  10  years  for  burglary  or  manslaughter  or  robber) 
But  in  time  of  war  some  military  offenses  may  rise  to  a  degree  of  danger  \W 
to  the  safety  of  the  Army,  and  therefore  In  time  of  war  the  death  penalty 
is  reserved  in  a  number  of  nfllitary  offenses  as  a  possible  maximum  penalt>. 
It  is,  I  believe,  a  fart  that  the  death  penalty  has  been  imposed  by  courts  during 
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this  vvrir  in  only  1)6  OHses,  of  wlilrh  approxlnititely  one-half  wero  for  military 
i.ffenses;  and  tbat  in  all  of  those  easen  the  deatli  i>enalty  for  the  military 
offenses  was  subseriuently  comniiite<l  or  remitte<].  Rut  it  remains  true  that  for 
ilH*  pniH'ipal  military  ofTenseH  the  death  penalty  in  expressly  authorized  by 
ilie  Articles  of  War  to  he  imposed  In  time  of  war.  In  thoustinds  of  sueh 
offenses  the  penalty  ac'tually  imi)08e<l  (there  Innnjc  no  mlninAim  prescribefl  by 
the  Articles  of  War)  has  been  only  a  few  months  or  i)erha]>s  a  few  years  of 
imprlsonuient.  In  many  of  those  eases  it  Is  true  that  the  defense  of  the 
unused  has  lieen  ctmducteil  by  officers  of  the  rank  of  sec<M)d  lieutenants.  Just 
whnt  pn>{M>rtion  of  cas*»s  this  represents  <*<»uld  not  be  stateil  without  a  complete 
an<l  special  examination  of  the  2<MM)(»  cases  of  general  <*ourts-martial  arising 
^irue  April  6,  1917. 

But.  assnniing  that  the  proportion  is  a  substantial  one,  I  nnist  jioint  out  that 
the  situatiim  existing  in  the  camps  and  in  the  theater  of  war  presents  almost 
insiifierabie  ob.stacles  to  any  other  practice.  The  numl>er  of  officers  available 
for  takiuK  I)art  In  nrilitar>'  trials  Is  necessarily  limite<],  for  the  active  duties 
of  iiilHtary  preparation  and  operation  are  obviously  paramount.  The  main 
object  of  the  Army  is  victory,  not  trials.  Moreover,  in  the  c<uni)osltIon  of  tlie 
nmrt  it  is  plain  that  the  prime  refpilsite  is  to  procure  for  the  court  Itself  the 
iiKWJt  experienced  otticers  of  adequate  rank  as  a  giuiranty  for  the  wisdom  of 
rheir  judjonent.  Having  regard  for  both  these  considerations  it  therefore 
JKH-omes  a  matter  of  great  difficulty,  if  not  impossibility,  to  secure  for  the 
wnduct  of  the  defense  officers  of  equally  high  rank  with  the  court.  It  is  not 
to  be  denied  that  If  it  were  feasible  In  every  case  to  assign  for  the  defense 
an  officer  of  equal  rank  with  the  senior  officer  sifting  ui>on  the  court  this 
would  be  a  desirable  measure.  But  no  one  w^ho  has  any  acquaintance  at  all 
with  conilitlons  In  the  theater  of  war  could  suppose  for  a  montent  that  this  la 
practicable.  Even  as  it  Is  the  organization  of  courts-martial  makes  already  a 
sprious  drain  on  the  efficiency  of  the  strictly  combatant  work  of  the  organiza- 
tion. The  problem  Is  a  difficult  one.  It  may  be  that  some  means  can  be  devised 
for  strengthening  systematically  the  conduct  of  the  defense  In  courts-martial 
In  respect  to  the  rank  and  experience  of  the  officers  so  asslgne<l.  Hut  that 
under  the  present  war  c*ondltlons  It  was  feasible  to  obtain  officers  of  higher 
rank  In  anj^  considerable  number  must  be  denied. 

Moreover,  it  Is  at  this  point  tiiat  the  militar>'  system  offers  a  guaranty 
(n<>t  found  In  the  civil  systenT)  of  prote<*tlon  against  the  conse<iuences  of  such 
inadequate  defenses  as  may  from  time  to  time  be  found.  The  .system  of 
aatouiatic  appeals,  already  described,  and  the  thorough  scrutiny  of  the  record 
given  in  the  Office  of  the  Judge  Advocate  General  may  be  relied  upon  to  supply 
that  protection  which  in  dvil  courts  is  usually  given  only  by  the  skilled  scrutiny 
of  counsel  for  defense  tn  the  trial.  Whatever  point  of  law  might  have  been 
made  for  accused's  benefit  by  counsel's  objection,  and  has  failed  to  l>e  made 
through  his  ignorance,  can  be  and  Is  habitually  detected  and  enforced  during 
this  appellate  scrutiny.  The  civil  doctrine  of  utilizing  only  ])olnts  raised  by 
••inuisers  exceptions  has  no  place  In  mllltarj-  appellate  pnnvdure.  The  officers 
of  the  Judge  Advocate  Oenerars  Office,  as  already  shown  above,  scrutinize 
the  record  and  Insure  the  observance  of  those  fundamental  rules  of  law  which 
ordinarily  are  watched  over  by  counsel  for  defense,  and  If  such  rules  of  law 
are  found  not  to  have  been  ol)serveil  the  record  Is  disapproved  for  lepil  error, 
regardless  of  whether  counsel  for  defense  took  notice  of  It  or  not.  Virtually 
this  appellate  review  performs  over  again  the  functions  of  counsel  for  the 
ilefense,  and,  not  only  In  technical  duty  but  In  actual  si)lrit.  this  appellate 
review  seeks  to  make  good  those  deficiencies  of  defen.se  which  nfay  become 
obvious  to  the  experienced  scrutiny  of  the  appellate  officer.  It  is  In  this 
ap|>ellate  review  that  I  find  the  most  satisfactory  assurance  that  such  defi- 
ciencies as  may  have  from  time  to  time  occurrefl  through  the  inexperience  of 
officers  assigned  for  the  defen.se  have  been  adequately  cured. 

H.  That  a  plea  of  guilty  is  received  from  an  accuseil  on  a  charge  for  which 
the  sentence  of  death  may  be  imposes  1. 

I  find  It  difficidt  to  give  a  complete  statement  of  facts  in  answer  to  this  criti- 
cism. I)ecause  a  complete  answer  would  require  an  exandnation  of  all  the 
•JO,(K)()  records  of  general  ctmrts-martlal.  since  Aiiril  (5,  1917,  and  such  a  com- 
]»lete  examination  can  not  be  made  in  the  time  allottwl  me. 

In  what  proportion  of  cases  a  plea  of  guilty  luis  been  received,  and  In  what 
fracticm  of  that  proportion  this  offense  has  been  one  for  which  the  «leath  pen- 
alty might  have  been  Imp<iae<l,  although  not  actually  ini|>ose<l,  is  impossible  t»» 
say.  but  I  firmly  believe  that  the  percentage  Is  a  sninll  tme.     The  common  In- 
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stiiK'ts  of  fiijrness  and  justice  which  forui  the  motive  for  such  i\  criticism  are 
equally  entertained  l>y  the  same  officers,  taken  recently  from  civilian  life,  wlm 
sit  up<ui  tlie  courts  as  judges. 

Hut  it  it  lie  meant  in  tlie  ahove  assertion  that  wlieu  a  plea  of  Kuilty  has  been 
re<eive<l  it  has  l)ecn  customary  or  even  frequent  to  forejfo  the  presentation  of 
evidence  by  tlie  jirosecutUai,  1  can  confidently  assert  that  such  cases  have  not 
occurred.  The  prosecution  has  seld4>m  faileil  to  addu<*e  the  requisite  evidentv: 
and  whenever  it  has  so  faile<l,  the  reviewing  authority  Ims  disapproved  the 
record  for  such  lepal  error.  The  Manual  for  Courts-Martial  does  not  permit 
(except  in  the  vi^ry  ndnor  cases)  a  plea  of  faiiity  to  exempt  a  prosecutor  from 
presentinjr  his  eviden(v.  I  quote  from  paragraph  154  of  the  Manual,  pajte  7'2: 
it  is  ol)vi(ms  that  if  the  injunctions  of  the  Manual  are  observed  (and  the  rec- 
ords show  that  they  have  been)  a  plea  of  guilty  does  not  signify  that  the  cir- 
cumstanct»s  of  the  case  were  mit  tlioroughly  examined,  with  a  view  to  ascer- 
taining both  the  exact  eltect  of  the  plea  as  well  as  the  extenuating  circimi- 
stances  which  might  aflFect  the  sentence: 

"In  cases  where  the  punishment  Is  discretionary,  a  full  knowledge  of  the  cir- 
cumstances attending  the  offense  Is  essential  to  the  court  in  measuring  the  pun- 
ishment and  to  the  reviewing  authority  on  the  sentence.  In  eases  where  the 
punishment  is  mandatory,  a  full  knowledge  of  the  attendant  circumstances  i> 
necessary  to  the  reviewing  authority  to  enable  him  to  comprehend  the  entire 
case  and  correctly  judge  whether  the  sentence  should  be  approved  or  disai*- 
prove<l  or  clemency  granted.  The  court  should  therefore  take  evidence  after 
a  plea  of  guilty,  except  when  the  8|ieclflcati<m  Is  S4»  *lescrlptlve  as  to  disclo«<» 
all  the  circumstances  of  ndtigathm  or  aggravation.  When  evidence  is  taken 
after  a  plea  of  "  guilty,"  the  witnesses  may  be  cross-examined,  evidence  may  be 
produced  to  rebut  their  testimony,  and  the  court  may  be  addressed  by  the 
prosecution  or  defense  «m  the  merits  of  the  evidence  and  in  extenuation  of  the 
offense  or  in  nntigatlon  of  punishment.  After  a  ]>lea  of  guilty,  the  accuseil 
will  always  be  given  an  opiM)rt unity  to  offer  evidence  In  mitigation  of  the 
(»flfense  charge<l,  if  he  desires  to  do  so. 

"In  each  case  trie<l  by  a  general  court-nmrtlal  In  which  the  accused  enters 
a  plea  of  guilty  in  whole  or  In  part  as  to  any  charge  or  si>ecl ilea t Ion  the  presi- 
dent <»f  the  court  shall  explain  to  him  as  to  that  part: 

"First.  The  various  elements  which  constitute  the  offense  chargeil.  as  set 
forth  in  ('hai>ter  XVII,  delinlng  the  punitive  articles  of  war;  and 

"Se<'ond,  The  nmximum  punishment  which  may  Ik*  adjudged  by  the  ctiurt 
for  the  offense  to  which  he  has  pleaded  guilty. 

"  The  accusiHl  will  then  be  asked  whether  he  fully  understands  that  h\ 
pleading  guilty  to  such  a  charge  or  slHK?ification  he  admits  having  ciimmitteil 
all  the  elements  of  the  crime  or  offense  charged  and  that  he  may  be  punislie<l 
as  statetl.  If  he  replies  in  the  afiirmntive.  the  idea  of  guilty  will  stand;  other- 
wise a  plea  of  not  guilty  will  be  entered.  The  exphinatlon  of  the  president 
and  the  rei)ly  of  the  accused  thereto  shall  api)ear  in  the  rec^ord.  Tlie  paiiie 
rule  will  apply  in  cases  tried  by  speciMl  court-martial  when  the  evlden<?e  lieanl 
is  made  of  record.  ^ 

"  When  the  accnse^l  pleads  '  guilty  '  and,  without  any  evidence  being  iiiin>- 
duced,  makes  a  statement  inconsistent  with  his  plea,  the  statement  and  plea 
will  be  considered  together,  antl  if  guilt  is  not  conclusively  admitted  the  court 
will  direct  the  entry  of  a  plea  of  *  not  guilty  '  and  proceed  to  try  the  cast»  tui 
the  general  issue  thus  nnule.  The  most  fre<iuent  Instances  of  Inctmsistoncy  aiv 
in  cases  Involving  a  sfiecitic  intent,  as  in  desertion,  larceny,  etc.  In  such  cast^. 
where  after  a  plea  of  guilty  the  accused  makes  a  statement,  the  latter  shoultl 
be  carefully  scrutinizetl  by  the  court,  and  if  in  the  case  of  desertion  In  any 
part  there  is  a  statement  that  the  accuse<l  had  no  Intention  (►f  remaining  away, 
that  he  expected  to  return  when  he  had  earned  some  money,  ov  that  when  ar- 
rested he  was  on  his  way  back  to  his  organization,  etc,  or,  in  the  ciiso  of  lar- 
ceny, that  he  Inteniled  to  return  the  property  allege<l  to  have  b'.^en  stolen,  otr.. 
the  court  should  direct  the  entry  of  a  i>lea  of  •  not  guilty,'  but  the  criminality 
of  an  intent  once  formed  is  not  affiled  by  a  subsequent  change  c»f  intent." 

\).  That  conjumnding  generals,  as  reviewing  authorities,  send  back  for  re- 
conshleration  judgments  of  ac(piittal. 

This  iM»wer  undoubtedly  doc^s  exist ;  and  it  is  occasionally  exerrLse<l.  Hut 
uidy  a  brief  explanation  will  be  needed  to  show  that  It  by  no  means  signifies) 
(as  the  criticism  wouhl  inqily)  a  subjection  of  the  accused  to  Injustice  by 
plachig  the  arbitrary  dis<Tetlon  of  the  comamnding  officer  outside  and  abov«» 

the  guaranties  of  lawful  procedure. 
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The  reviewing  authority,  I.  e.,  ordinarily  tl)e  coiuuianding  general  wlio  lias 
•  "n\ene<l  the  court,  represents  esHentlally  a  first  appellate  stage.  No  sentence 
•I  <f  urt-niartial  can  l>e  carried  Into  execution  until  it  lias  been  approved  l)y 
thv  leviewlng  authority,  i.  e.,  neitlier  acquittal  nor  «'onviction  is  effective  until 
the  i*eviewing  authority  lias  scrutinized  the  reccu'd  aiul  given  it  approval.  The 
very  <»l»jett  t)f  this  institution  is  to  secure  the  due  application  of  the  laAv,  and 
(o  surround  the  acf'useil  with  an  additional  prote<'tlon  inde|M*ndent  of  the  trial 
•■«>nrt.  ThiH  jiower  tu  approve  or  dlsHpiirove  a  finding  is  given  grent  tlexl- 
•»lHty  by  the  articles  of  war;  It  includes  the  [Miwer  t«»  approve  a  hnding  of 
aiiity  ut  a  lesser  offense  and  the  jKiwer  to  ajiprove  or  di^•approve  the  whole 
••r  any  pjirt  of  the  nenteuc'e.  In  this  rtsp;  rt  the  military  M[)iHMiate  cwle  ditt'ers 
irnni  the  iiKuai  civil  code.  ln<*identaliy,  this  jHrwcr  to  <lisapprovi»  includes  the 
I«»wer  to  flisap|>rove  a  sentence  of  ac()uittal  and  to  return  the  re<*ord  for  recon- 
sideration l>y  the  coui't.  But,  intrinsically,  nothing  more  is  here  implied  than 
rite  court  is  to  reconvene  and  reconsider  its  judgment  freely  and  indepen- 
dently. It  is  in  no  sense  a  measure  which  subjects  the  court-martial  to  the 
(uinmand  of  the  reviewing  authority  hi  framing  the  tenor  of  its  judgment 
Ilium  such  reconsideration ;  for  the  court  is,  under  the  law,  entirely  at  liberty 
to  adliere  to  its  original  de('ision. 

That  this  power  is  a  useful  one,  and  that  it  is  not  in  fact  in  any  appreciable 
nuDiber  of  cases  so  exercise<l  as  to  amount  to  an  abuse  of  the  commanding 
general's  military  prestige,  will,  I  think,  appear  from  the  figures  to  be  gathered 
fr<»ni  the  records.  In  the  first  place,  the  power  is  exercised  in  the  vast  majority 
of  nises  solely  for  the  purpose  of  making  formal  corrections  of  the  record ;  for 
example,  la  enable  the  fact  to  In*  shown.  If  it  was  a  fact,  that  a  certain  member 
'•f  the  court  was  present  or  was  qualified  or  that  a  witness  was  sworn,  or  the 
like  formal  corre<*tion  which  will  make  the  re<'ord  of  the  trial  corresiwnd  to 
I  lie  facts.  In  the  sectmd  place,  the  exercise  of  the  ix)wer  In  cases  of  an  Inlilal 
judgment  of  ac^qulttal  has  been  rare  Indeed;  and  in  those  few  cases  the  trial 
*-ourt.  far  from  exhibiting  a  supple  obe<llence  to  the  supposed  hint  of  the  com- 
manding officer  has,  in  the  great  majority  of  cases,  adhered  to  its  original 
judgment. 

Kor  the  purixise  of  ascertaining  the  facts  an  examination  was  recently 
made  in  my  office  of  1.000  cases  (taking  the  first  thousand  as  they  came  in  the 
files)  thus  returnetl  by  reviewing  authorities  to  trial  courts  for  revision.  Out 
*»f  these  1,000  cases  the  instances  in  which  the  original  judgment  was  one  of 
aitiuittal  numl>ere<i  S)r>.  Of  these  9r»  acquittals,  39  were  returned  only  for 
formal  corrections.  Of  the  remaining  56,  the  court  adliere<l  to  its  original 
ait|uittal  ill  38  eases;  and  in  only  18  ca.ses  was  the  judgment  of  acquittal  revoke<l 
niM»u  reconsideration  and  the  accused  found  guilty  of  any  offense.  It  .seems 
plain,  therefore,  that  in  no  appreciable  number  of  cases  has  the  exercise  of  this 
Itower  resulted  in  a  change  of  verdict  upon  reconsideration ;  and  it  would  l>e 
'.joing  further  than  any  natural  presunii)tion  would  permit  us,  if  we  were  to 
Infer  that  thos'»  changes  lnvolve<l  substantial  Injustice  to  the  accused.  My  own 
exjH»rience  In  the  field  <iin  rwall  more  than  one  case  in  which  the  verdict  of 
:i<i|Uittal  was  notoriously  unsound,  i^nd  In  which  the  actlcm  of  the  coninianding 
;:«neral  In  returning  the  case  furnished  n  needed  opportunity  for  doing  full 
iusti(e  in  the  case. 

Hut  even  though  the  iM)wer  is  a  useful  one,  and  even  though  tlie  facts  show 
iliat  It  is  seldom  exercist^l  In  cases  permitting  an  inference  that  i)ossib!e  injus- 
tice was  done,  and  even  though  the  facts  demonstrate  that  the  jwiwer  does  not 
i"<essarily  signify  a  subjection  of  the  court-martial  to  the  will  of  the  coniniand- 
inj:  general,  nevertheless  it  can  not  be  denie<l  that  the  ]>ractice  dilTers  radically 
from  the  traditions  of  civil  justice.  Whether  the  practice  in  civil  justice  is  not 
Uh>  scrupulous  in  favor  of  the  accusetl,  and  whether  the  future  may  not  rather 
witness  some  change  of  civil  practice  in  the  direction  of  the  traditional  military 
l»ructi<*e.  I  will  not  attempt  to  say.  But  the  present  military  practice  is  one 
wliich  on  first  impression  is  repugnant  to  the  accustomed  methmls  in  civil  trials, 
Mild  for  that  reason  I  am  ready  to  conceile  that  the  time  bus  ccmie  to  approxi- 
mate the  two  methods.  In  the  British  system  that  change  was  made  some  years 
U'fore  the  onset  of  the  present  war.  I  am  ready  to  reconunend  a  similar  change 
in  our  own  practice,  Altlnmgh  the  iKiwer  is  a  useful  one,  nevertheless,  on  the 
other  hand,  it  does  not  appear  that  it  is  a  necessarj'  or  fundamental  one  to 
the  maintenance  of  military  discipline ;  and  in  that  situation  the  solution  may 
well  l>e  to  assimilate  the  practice  as  nearly  as  may  be  to  the  usual  civil  practice. 
This  would  mean  that  wherever  the  initial  judgment  is  one  of  acquittal  (either 
<»f  the  whole  offense  or  of  any  particular  charge),  the  reviewing  authority  sh<m]d 
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iKH  luivi*  power  to  disnijprove  tlie  findinj^  of  not  guilty  ;  and  that,  for  x\w  sain*- 
reason,  the  reviewing  authority  should  n«)t  have  the  power  to  revise  a  senTtMH-;- 
upward. 

10.  That  the  judgment  of  the  court  is  kei)t  secret  until  after  the  action  t»f  ilh 
reviewing  authority  is  taicen,  even  wlien  tlie  initial  judgment  is  an  a<'quittal. 

It  is  ol)vious  that  the  rule  upon  whlcli  this  criticism  is  founded  is  u  naturni 
consequence  of  tlie  rule  just  commented  ui>on,  viz;  that  commanding  generals 
as  reviewing  authorities  may  semi  hack  cases  for  reconsideration  hy  the  c.»un 
even  after  a  judgment  of  acquittal.  If  the  Initial  judgment  of  the  trial  court  i^ 
suhjecl  to  change  hy  the  re^iewing  authority,  it  is  ohvhms  that  its  tenor  shtiuh! 
not  he  disclosed  until  after  the  reviewing  authority  has  acteil  and  has  S4»  notitie ! 
the  trial  court.  If,  therefore,  the  ahove  rule  is  to  he  changed,  it  would  fnlUiNv 
that  the  present  rule  slnmld  also  he  changed,  for  the  one  depends  natumllv 
iq)on  the  other.  In  view  of  what  has  heen  said  ahove  as  to  the  proi>cwetl  alterj; 
tion  of  the  rule  permitting  the  reviewing  authority  to  correc't  and  cliange  a 
judgment  of  the  trial  court,  I  frankly  admit  that  the  corresi>oudlng  clmngt- 
should  he  made  in  the  present  nde,  and  that  upon  a  judgment  of  acfiuittal,  whi<li 
would  therefore  he  final  and  not  suhject  to  change  uixm  review,  there  is  n.i 
reason  why  an  innnediate  announcement  should  not  he  made,  i>recisely  as  in  ih«» 
case  of  the  verdict  of  an  ordinary  civil  jury.  I  am  i>t)intlng  out  that  the  rule  here 
criticized  is  merely  a  corollary  of  the  other  rule,  and  that  its  maintenantv  under 
the  system  hitherto  in  force  has  therefore  not  heen  suhject  to  criticism. 

11.  That  the  sentences  impostnl  hy  cotirts-martial  are,  as  a  rule,  excVKsivelT 
severe. 

In  considering  the  severity  of  sentences  (and  this  topic  has  l)een  the  main 
theme  of  the  criticisms  uttennl  on  the  floor  of  Congress)  I  must  make  my  <-«»m- 
ments  in  the  folUming  order: 

(a)  The  sentences  as  they  have  actually  heen  imposed; 

(h)  The  reasons  for  those  sentences;  and 

(c)  The  measures  now  taken  to  give  projjer  mitigation  or  remission  <»f 
.sentences. 

(n)  In  considering  the  severity  of  sentences,  it  is,  of  course,  necessary  t«» 
exandne  separately  the  dllTerent  offenses,  since  obviously  the  appropriate  pun- 
ishment varies  widely  for  offenses  of  different  moral  culpability  and  different 
danger  to  military  discipline.  Space  does  not  penult  me  here  to  st»t  forth 
the  facts  for  all  of  the  offenses  and  .sentences  covered  by  the  general  c<mns 
martial  since  April  6. 

I  handed  to  you  on  FVhruary  12  a  conjplete  table  of  data  as  to  the  length 
of  sentences  for  the  period  October,  1917,  to  September,  1918,  c*>vering  the 
nine  principal  military  offenses  of  desertion,  absence  without  leave,  sleeping  on 
post,  assaulting  an  officer  or  a  noncommissioned  officer,  disobeying  an  officvr  or 
a  nonconunissloned  officer,  nuitiny,  and  disobeying  a  general  onler  or  reioilation. 
As  this  table  is  to(»  lengthy  for  Inclusion  in  this  letter,  I  shall  content  myself 
hy  taking  the  three  most  typical  offenses:  Desertion,  absence  without  leave, 
and  disobeying  an  officer. 

( 1 )  Desertion. — No  one  can  approach  the  suhject  of  senten(H?s  f«>r  (lesertimi 
In  time  of  war  without  keeping  in  mind  the  solemn  and  terrible  warning 
rec<»rded  expressly  for  our  benefit  by  Brig.  Gen.  Oakes,  acting  assistant  provost 
marshal  general  for  Illinois,  as  set  forth  in  his  report  printed  in  the  reixjrt  of 
the  Provost  Marshal  General  for  the  Civil  War  (Pt.  II,  p.  29).  In  impressive 
language  he  lays  the  following  Injunction  uiwn  us: 

**  Incalculable  evil  has  resulted  from  the  clemency  of  the  (Jovernment  towan! 
deserters.  By  a  merciful  severity  at  the  commencement  of  the  war  the  lufschief 
might  have  been  nipped  in  the  lmd,*and  the  crime  of  desertion  could  never  have 
reached  the  gigantic  proportions  which  it  attained  before  the  close  of  the  <^»n- 
flict.  The  people  were  then  ardent  and  enthusiastic  in  their  loyalty,  anil  wnuUl 
have  cheerfully  and  cordially  jissented  to  any  measures  deemed  necessary  t<» 
the  strength  and  integrity  of  the  Army.  They  had  heard  of  the  *  rules  'and 
articles  of  war,*  and  were  fully  prepared  to  see  ♦  ♦  ♦  that  deserters  fmni 
the  Army  would  be  remorselessly  arrested,  tried  by  court-martial,  and,  if  guiliv. 
be  forthwith  shot  to  death  with  nmsketry. 

"  This  was  unquestionably  the  almost  universal  attitude  of  the  public  niiiui 
when  hostilities  began,  and  the  just  expectations  of  the  people  should  not  have 
heen  disapiKiinted.  Arrest,  trial,  and  execution  .should  have  been  the  short. 
sharp,  and  decisive  fate  of  the  first  deserters.  ♦  ♦  ♦  The  Government  wu^ 
far  behind  the  peoi)le  In  this  matter,  and  so  continued,  until  long  and  certain 
impunity   had   thrown  such   swarms  of  deserters  and  desperadoes  Into  every 
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sState  that  it  was  then  too  late  to  avert  the  calamity.  ♦  ♦  *  1  state  tliese 
things  so  that,  if  we  have  another  war  the  Government  may  start  right  ♦  *  ♦ 
pat  deserters  to  death,  enforce  military  law,  strike  hard  blows  at  the  outset, 
lone  up  the  national  mhid  at  once  to  a  realization  that  war  is  war;  and  be 
sure  that  such  a  policy  will  l)e  lndorse<l  and  snstaine<l  by  the  i>eople. 

"  There  are  other  suggestions  to  be  made  in  resiiect  to  deserters,  but  the  one 
I  have  already  advanced — the  nonimlorsement  of  the  penalties  provlde<l  by  the 
military  code  for  the  crime  of  desertion.  esi)ecially  at  the  lieginning — is,  beyond 
all  riuestion.  the  grand  fundamental  cause  of  the  unparalleled  increase  of  that 
(Time,  and  of  the  inability  of  district  provost  marshals,  with  their  whole  force 
of  special  agents  arid  dettn^tives,  to  rid  the  country  of  deserters.'* 

Tills  sol«>mn  warning  was  naturally  in  our  minds  at  the  oi)ening  of  the 
present  war.  But,  in  spite  of  its  urgency,  it  was  decided  to  exhibit  our  faith 
in  the  American  people,  and  to  place  our  trust  in  that  loyalty  and  devotion  tt» 
♦luty  which  we  felt  sure  would  characterize  the  vast  majority  of  to-day's  young 
American  manhood.  We  believed  that  the  **  short,  .sharp,  and  de<5i8lve  fate  of 
the  firfC deserters"  should  not  be  the  extreme  i)enalty  as  urged  by  (Jen.  Oakes. 
And  the  view  was  generally  accepted  In  the  Army  that  terms  of  impris<inment 
should  lie  ordinarily  deeme<l  the  adequate  repressive  measure  for  the  few  who 
mijiht  need  it.  And  it  is  a  fact  that  of  the  (appr<»ximately)  3,000  convictions 
for  dt'sertion  during  the  war  the  sentence  of  death  was  imposed  in  only  24 
«*s!ses,  and  in  every  such  case  it  was  commute<l  or  rendtted. 

It  must,  therefore,  be  kept  in  mind  at  the  outset  that  the  refusal  to  adopt 
the  iKdicy  of  death  s*»ntences  for  desertion  was  in  Itself  a  repudiation  of  the 
IHilicy  of  extreme  severity ;  and  that  the  practice  of  limiting  desertion  sentences 
to  tcnns  of  imprisonment  Is  In  Itsejf  the  adi^ptloQ  of  a  policy  of  le^iieocy. 
Uejmwch  for  severity  must  deal  with  the  fact  that  the  policy  adopted  disre- 
pinlKl  both  the  extreme  iiennlty  authorized  by  Congress  and  the  warnings  of 
the  cnvil  War. 

Tunnng,  then,  to  the  recorded  facts,  we  find  in  the  table  that  the  total 
Munilier  of  convictions  for  desertions  for  the  year  October,  1917-Septeml)er, 
191S.  was  2,025:  that  the  average  sentence  was  7.58  years;  that  nearly  24  per 
t-wu  nt  these  sentences  were  for  less  than  2  years;  tliat  64  per  cent  were  for 
lf?»  than  10  years ;  and  that  only  35.90  per  cent  were  for  a  greater  perltKi  than 
10  years.    The  Article  of  War  reads : 

"Any  person  who  deserts  shall.  If  the  offense  \w  committed  In  time  of  war, 
suffer  death,  or  such  other  punishment  as  the  court-martial  may  direct." 

It  would  seem,  ther^^fore,  that  in  point  of  severity  the  result  of  courts- 
martial  sentences  for  desertion  can  not  be  charged  with  erring  on  the  side  of 
«*verity. 

Trm  will  notice  that  I  do  not  here  attempt  to  account  for  the  justice  of  In- 
dividual cases.  Certain  of  the  sentences  for  25  years,  or  even  for  lesser  i)eriod8, 
ure  open  to  criticism  as  excessively  severe  under  the  clrcumst^inces  of  the 
mrlividual  case.  But  it  mu.st  bp  ke]>t  in  mind  that  these  trials  and  sentences 
were  found  legally  valid  by  the  Judge  Advmate  General's  Office;  that  the  only 
is«ue  of  doubt  that  could  ari.se  concerns  the  quantum  of  tlie  sentence ;  and  that 
the  scrutiny  of  the  clemency  section  in  the  Military  Justice  Division  of  the 
offic-e  may  l>e  relie<l  upon  to  detect  cases  of  excessive  severity  before  any 
excessive  portion*  of  such  u  sentence  has  been  served.  But  the  exce.sslve 
severity  of  an  individual  sentence  is  not  the  question  here;  that  question  would 
••Jill  for  the  scrutiny  of  the  particular  case.  The  question  here  is  of  general 
fHiditions.  What  the  above  figures  show  In  resi>ect  to  general  c*onditions,  or 
the  trend  of  conditions,  is  that  the  practice  has  been  one  of  relatively  moderate 
r»en«1ries  instead  of  the  severest  one  permissible  under  the  law. 

^2)  Absence  iriihout  leave, — Absence  without  leave  is  an  offense  which 
represents.  In  many  instances,  cases  of  actual  desertion;  but,  owing  to  the 
Diovements  of  the  military  unit  and  thus  the  difficulty  of  obtaining  the  neces- 
sary technical  proof,  the  actual  deserter  is  frequently  convicted  of  no  more 
than  an  absence  without  leave.  It  Is,  therefore,  plain  that  the  offense  of 
ah^ence  without  leave  may,  upon  Its  circumstances,  merit  an  extremely  severe 
penalty,  equal  to  that  of  desertion.  In  time  of  war  this  offense  may  lawfully 
be  punished  by  any  penalty  short  of  death;  In  time  of  i>ence  a  presidential 
order  limits  the  maximum  penalty  of  six  months'  confinement. 

For  the  year  ending  September,  1918,  the  total  convicti(»ns  for  this  offense 
namber  8,362;  the  average  sentence  was  1.59  years  (or  wily  three  times  the 
small  ninximum  allowed  in  peace  times) ;  11  i»er  cent  of  the  offense  received 
no  i)eDa1t7  of  imprisonment;  67  per  cent  receive^l  a  sentence  of  less  than  two 
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years'  imprisonment ;  and  only  22  per  cent  received  a  penalty  of  more  than  iw.i 
years  in  prison.  When  it  is  remembered,  as  above  pointed  out,  that  tbi^ 
offense  is  In  many  cases  virtually  the  offense  of  an  actual  deserter,  it  will  be 
seen  that  the  number  of  the  sentences  over  two  years  Is  not  dlsproportionat*' 
to  the  probable  ratio  of  cases  individually  calling  for  the  higher  penalties.  An 
average  sentence  of  1.59  years  for  this  offense,  commltte<l  in  time  of  war.  i-ai: 
not  be  deemed  an  exhibition  of  severity,  where  in  fact  the  act  of  Con?r**« 
establishing  the  Articles  of  War  leaves  the  court-martial  absolutely  un- 
trnmmeled  (short  of  the  death  sentence)  in  the  i^ennlty  to  l>e  ftxeil  to  tbN 
offense. 

(3)  Disobeying  an  officer. — The  offense  of  disobeying  i\  sniierkn-  offic'er  i- 
punishable,  under  the  Articles  of  War,  by  *'  death  or  such  other  i)unlshment  a^ 
the  court-martial  may  direct.*'  The  total  number  of  i^onvictions  f<ir  this  offwi^» 
was  785;  the  average  sentence  was  for  4.34  years;  6  i^er  cent  of  offenses  wer*- 
punished  by  no  imprisonment ;  43.69  were  punished  by  contlnenjeut  of  less  tlian 
2  years;  and  a  trifle  over  50  per  cent  were  punishe<l  by  some  i>eri«Kl  greater  ilwn 
2  years,  there  being  one  death  sentencv*  and  IS  senteiuvs  for  25  yejirs  t»r  m<»iv 
Comparing  the  absolutely  unlimited  nature  of  the  puni.shment  permitted  by  ilu- 
Articles  of  War  to  be  imposed  by  the  court-martial,  sind  observing  that  'hi  i^^r 
cent  of  these  sentences  were  for  periods  of  under  2  years,  it  can  not  be  tlio! 
the  tribunals  appear  to  be  seeking  to  exercise  the  maxinnmi  of  severity  sllim- 
uble,  but  rather  the  contrary. 

Moreover,  Interpreting  these  sentences  for  the  offense  of  disobedience  c»f  ,\\\ 
offloer,  it  Is  worth  while  to  remind  the  civilian  public  that  little  or  notliiiic 
turns  upon  the  nature  of  the  command  Itself  which  Is  disobeyed.  Much  Im^ 
been  made  In  public  discussion  of  one  or  two  Instances  In  which  the  subject 
ot  <K>mmand  was  apparently  of  trivial  conseqnaice;  for  example,  a  command 
to  an  enlisted  man  to  give  up  some  tobacco  unlawfully  In  his  possession,  or  a 
command  to  clean  a  gun.  But  In  military  life,  obviously  it  Is  not  the  thine 
commanded  that  is  material;  it  Is  the  act  of  deliberate  dlsolHKlienoe.  Deliber 
ate  disobedience  in  one  thing,  If  unchecked,  means  delll>erate  disol>edlence  \\\ 
any  and  all  things.  It  was  a  condition  of  deliberate  disobedience,  in  siiial. 
and  great  things  alike,  which  caused  the  Russian  Army  to  melt  away  ainl 
transformed  Russia  Into  the  home  of  Bolshevism.  The  military  officer  does  nm 
rule  by  violence,  but  by  monil  sway.  He  is  able  to  organize  his  men  upon  tin* 
battle  fiehl  only  be<'ause  he  can  be  confident  that  every  command  of  his  in  mat 
ters  great  or  small  will  result  in  Instant  and  unquestioned  obedience.  Hen«v. 
an  act  of  military  disobedience  is  a  .symptom  as  alarming  to  the  military  com- 
mander as  Is  the  first  Incipient  cancer  cell  to  the  surgeon — a  warning  that  th** 
knife  must  soon  be  applied.  The  War  Department  must  invoke  and  expect  ih*- 
sympathy  and  support  of  an  enlightened  public  In  realizing  that  the  offense  of 
disobedience  is  to  be  ranked  among  the  cardinal  offenses  of  the  soldier  an«^ 
requires  the  most  rigid  measures  for  Its  repression. 

In  the  foregoing  comments.  It  will  be  noticed  that,  since  a  charge  of  excess! vt- 
severity  Implies  the  habitual  resort  to  a  maximum  standard  allowable  under 
the  law,  the  standard  here  to  be  taken  must  of  necessity-  be  the  standard  set 
by  the  Articles  of  War  as  adopted  by  the  act  of  C^mgres^,  .Judging  by  thi> 
standard,  the  practices  of  the  court-martial,  to  any  candid  observer,  must  U- 
vindicated  from  the  charge  of  the  habitual  employment  of  severity;  rather 
have  they  proceeded  in  a  direction  of  a  lenient  use  of  their  discretion. 

I  must  freely  admit  that,  in  any  discussion  of  the  severity  of  sentences.  Dic- 
tion.** of  severity  are  so  widely  different  that  it  will  be  hoi)eless  to  satisfy  \\\r 
standards  of  all  varieties  of  critics.     There  exists  to-day,  In  some  minds  aj*- 
parontly,  a  sentimentality  toward  offenders  of  every  sort,  which  we  could  ne\»T 
expect  to  satisfy  without  a  virtual  undermining  of  the  entire  criminal  law. 
whether  military  or  civil.    I  received  recently  a  letter,  ooniplaining  of  the  *Mu 
human  and  outrageous  punishments  administered  for  trivial  matters":  this  ^'X 
pression   l>eing  used  of  a   court-martial   sentence  of  10  years   for  consplnn> 
to  rob.     Tn  the  particular  case,  four  soMiers,  out  on  leave  in  a  city  adjac^Mr 
to  a  military  camp,  assaulted  with  a  pistol  and  violently  beat  a  fellow  soldi^^r 
at  midnight  in  a  vacant  lot.  for  the  punwse  of  obtaining  his  money  by  fonv: 
and  upon  his  raising  an  outcry  they  ran  away,  and  his  woimds  were  attendi^i 
to  by  the  military  police.    To  apply  the  term  "  trivial "  to  this  act  of  cowjinlly 
violence,  and  the  term  "  inhuman  "  to  the  sentence  of  10  years,  indicates  sih» 
a  singular  standard  of  moral  judgment  that  it  would  be  impossible  to  roach  as. 
agreement,  in  estimating  the  severity  t>f  the  sentence,  with  those  who  an*  wili 
ing  to  acknowledge  such  a  standard  of  judgment.     I  am  assimiing.   In   \vl);ii 
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I  have  now  to  say,  that  the  Idea  of  severity  is  always  to  be  interpreted  In  the 
ligbt  of  a  rational  standard  of  normal  judgment  based  npon  the  danp:er  and 
helnonsness  of  the  offender's  act  in  comparison  with  the  sentence  im]K)sod. 

I  close  this  comment  with  a  forceful  quotation  form  a  re<*ent  editorial  in  a 
leading  daily  jonmal : 

"When  a  soldier  goes  absent  without  leave,  deserts  his  i)ost  of  duty  to  see  a 
dying  father,  he  does  so  be<*ause  his  own  pei*sonal  desires  are  stronger  than 
his  sense  of  responsibility  to  his  country.  It  may  he  a  hard  thing  to  give  up 
seeing  a  dying  father,  but  it  is  a  lianler  thing  to  give  up  running  away  in  the 
hiv  at  the  enemy. 

"That  is  what  military  justice  is  about.  The  sole  preoccupation  of  any 
aniiy,  wherever  it  is.  is  to  train  its  men  and  keep  tliem  traintHl  to  o!)cy  tiu; 
will  of  the  commander  under  the  most  trying  p(Kssil)le  circumstances  and  serve 
the  will  of  the  Nation.  If  disolnMllence  liad  been  tolerated  in  the  Tnlted  States, 
"ur  Army  in  Eurof>e  wimld  not  have  captured  the  St.  Mihiel  salient  or  fought 
six  weeks  in  the  Argonne. 

"An  army  to  be  successful  in  the  field  must,  from  the  mouient  it  begins  to 
train  at  home,  have  ab.Molute  control  of  its  discipline," 

ih)  The  question  may  still  be  aske<l,  however,  whether  even  for  these  serious 
military  offenses  those  senten<*es  greater  than,  let  us  say,  .">  or  10  years  were 
riHTessary  for  the  morale  of  the  Army. 

I  must  premise  by  pointing  out  first  that  tlu\se  h>ng  sentences-  represent 
•»niy  a  minute  fraction  in  the  ma.ss  of  court-umrtial  sentences,  and,  secondly, 
that  the  long  periods  of  years  named  in  those  sentences  were  only  maximum, 
and  were  therefore  nominal  only. 

.\s  to  the  first  point,  I  call  attention  to  the  total  number  of  sentences  for  a 
yeaif,  Including  trials  in  all  grades  of  c*mrts.  These  were  apprt>xiuiately 
240,000.  of  which  the  military  offenses  were  at  least  *J()0,000  In  round  nunil>er8. 
In  these  2(X),000  sentences  the  vast  majority,  probably  about  185,000,  were 
iniixised  in  .sumnmry  courts,  and  thos<»  could  not  by  law  excee<l  thn»e  montlis. 
Another  10,000  appmxiniately,  were  in  special  courts,  and  thtise  could  not  have 
«*xceeded  six  month.s.  Some  7,(K)0  were  in  general  c-ourts,  the  only  court  au- 
thorized to  impose  a  sentence  of  higher  than  six  mcmths.  Now,  for  the  year 
'K-tober  1.  1917.  to  September  30,  1918,  the  records  of  this  office  show  that 
ihen»  were  only  532  sentences  tor  a  period  of  15  years  or  more;  that  is,  less 
than  three-tenths  of  1  per  cent  of  the  over  200,000  trials  for  military  offenses. 
And  there  were  only  about  2,200  sentences  for  five  years  or  more,  or  a  trifle 
more  than  1  per  cent  of  the  200,000  sentences  for  military  offenses.  If,  there- 
fore, anything  is  found  to  be  wrong  about  this  group  of  severe  .sentences,  the 
wrcmgness  can  only  affect  a  very  small  fractional  corner  In  the  area  of  mili- 
tary justice.  There  nuiy  be  at  this  moment  532  cases  of  smalliK>x  in  tlie  popu- 
lation of  the  metropolis  of  Manhattan,  with  more  than  4,000,000  inhabitants: 
hut  this  does  not  signify  that  there  is  any  doubt  as  to  the  general  healthy  Im- 
munity of  the  metroptilis  against  that  plague. 

The  second  point  al>ovc  mentioneil  is  that  these  kmg  i>eri<Kls  of  years  named 
in  the  sentences  were  in  effect  mmiinal  only.  There  being  no  minimum  number 
'►f  yejirs,  the  offender  may  be  released  at  any  time  by  re<iuctlon  or  remission 
«»f  sentence  on  reconunendution  of  the  clemency  stH.'tl<m  of  this  office,  where 
tiie  offense  is  a  purely  military  one.  That  this  is  not  merely  a  possibility,  but 
an  actuality,  will  be  seen  from  the  fact  later  to  be  cited,  that  nearly  10  per 
'•eut  of  the  12,000  .sentences  for  the  last  calendar  .vear  have  in  fact  been 
>«elected  for  remis.sion  or  mitigation,  and  that  in  those  sentences  an  average 
•»f  90  per  cent  of  the  t(>tal  i)eri<Kls  has  been  cut  off ;  for  examle,  of-  the  2,035 
>»*ntence8  ftn*  des*»rtion,  some  577.  averaging  a  senten<-e  of  .3.80  years,  were 
^elected  for  reduction,  and  this  average  was  reduced,  on  the  recommendation 
of  my  office,  to  an  average  of  three  months.  In  other  words,  the  imiM)sition  (»f 
a  25-year  sentence  does  not  signify  that  25  yeai^s  of  a  sentence  will  be  served ; 
Mie  ox|)erience  of  the  year  1918  having  shown  that  of  the  sentences  s(»lected  for 
reduction  only  10  per  cent  of  the  term  is  actually  serve<l.  It  is  in  this  sense 
that  I  refer  to  these  long-term  figures  for  the  maxinmm  duration  as  merely 
nominal. 

Xsi  an  illustration  conveniently  at  hand,  let  me  take  the  f<mr  cases  cited  by 
Senator  Chamberlain  as  illustrating  excessive  seventy  of  court-martial  sen- 
tences; he  cited  the  cas*^  of  a  25  years'  sentence  f«>r  absence  without  leave, 
another  of  15  years  for  the  same  offense,  and  two  cases  of  10  years  for  sleep- 
ing on  post.  And  yet  the  records  of  this  office  show  that  in  two  of  these  four 
cuses  the  Judge  Advocate  General  had  advised  that  there  was  no  legal  objec- 
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tlon  t(  tljeir  ivstoratioii  to  duty,  on  l)eceiiil»er  10  and  r>ec*eni!»»r  12,  lf»l^. 
respectively,  t\v<»  weeks  or  more  prioi-  to  the  date  of  the  Senator's  jqieet-h  ifi 
(\»nffress:  and  tlie  records  of  Tlie  Adjutant  OeneraPs  Officv  show  these  m»*ij 
aictiialiy  restored  to  chity  on  Decvniber  23,  1918.  one  full  week  l>ef»>re  the  day 
when  the  Senatoi-  anise  to  complain  of  the  severity  of  these  cases:  and  all  •►! 
this  in  the  course  of  the  normal  <»peratlon  of  the  system.  These  IHustraticn^ 
point  to  what' I  mean  in  saying  that  the  long  term  name<l  in  the  sentence  i^ 
merely  nondnal,  in  that  the  offender  may  be,  and  In  practict^  fre<|uently  is, 
restored  to  duty  at  an  early  i)eriod  of  a  few  months  or  more,  totally  regard- 
less of  th«^  long  i)eriod  named  in  the  sentence. 

Why  then   (it  may  he  asked)   was  it  necessary  or  wise  to  name  such  hm^ 
maximum   terms  in  the  sentence?     The  answer  here  must  be  srmght   in  tht- 
necessities  of  discipline  while  our  Army    was  being  raised,  and    in  the   just 
apprehensions  of  responsible    officers  over  the  fultillment  of  their  huge  task. 
Half  a  ndllion  men  were  taken  by  draft  In  1917,  fresh  from  the  associations  o! 
civil  life:  nearly  an<»ther  half  million  were  entering  by  enlistment;  and  beforv 
three-quarters  of  the  year  1918  had  passed  nearly  4,(K)0,0(K)  men  had  been  taken 
into  tlU'  Army  and  wert   in  the  process  of  training.     This  training  was  oyu- 
ducted  under  circumstances  of  urgent  haste  never  before  known  in  our  hi< 
tory — for  the  tide  of  battle  was  going  agidnst  the  Allies,  and  the  anxi<?tles  of 
the  civilized  world  awaited  breathlessly  the  arrival  of  our  troops.     To  make 
good  soldiers  out  of  this  huge  and  undisciplined  mass,  In  an  average  period  t»f 
three  or  four  months  for  each  contingent,  was  one  of  the  most  extniordinar> 
feats  ever  aci^cmiplished  In  the  history  of  military  training:  and  it  has  testifiwl 
in  the  highest  degree  to  the  adaptability  and  versatility  of  the  American  char 
actci*.    Btit  It  re(iulred  urgent  haste,  jind  while  it  was  going  on  the  curtain  was 
not  raised  upon  the  future,  and  the  glorious  results  which  now  lie  before  u*' 
were  still  in  the  realm  of  doubt. 

Our  officers,  charged  with  the  duty  of  bringing  these*  uudls<'ipllne<l  men  int** 
inuneiliate  readiness  f<»r  battle,  were  weighted  with  anxiety,  day  and  nlglit,  iv 
the  possibilities  of  failure.  The  one  imi)erative  necessity  whs  to  inctdi'Jite  th»' 
sentiment  of  obedience — ejlH^dienr-e  instant  aud  absolute.  For  those  few — ^aml 
they  were  less  than  lo.tXKJ  out  of  4,0(X),(KK) — who  committed  serious  nn'litary 
offenses,  an<l  thus  showed  themselves  recalcitrant  to  the  requirements  of  mili- 
tary discipline,  some  form  of  absolute  moral  compulsion  was  ne<*essary.  Whether- 
that  moral  compulsion  ought  to  take  the  shai>e  of  a  sentence  of  2  years  or  !•» 
years  or  20  years  was  a  matter  about  which  it  would  have  been  dangerous  t«» 
speculate.  The  situation  called  for  an  absolute  certainty.  The  sentences  must  lie 
auch  that  they  imposed  for  any  disobediently  disposed  soldier  a  penalty  whidi 
would  be  absolutely  comitelling.  When  those  officers  ^ected  occasionally  (an«i 
the  i)ercentage  of  cases  was  exteiuely  small)  a  long-term  sentence  which  shooM 
have  this  im|»erative  sigidttcance,  they  knew  that  this  was  only  a  maximuui 
term  and  that  there  was  no  ndnimum,  and  that  an  early  release  would  he  e:isil\ 
earned  by  those  who  deser>-ed  it.  And  1  can  not  bring  myself  to-<Jay,  nor.  I 
think,  can  any  man  wlio  will  reffect  on  that  situation,  to  question  now  the  wis- 
dom of  their  judgment.  And  1  will  even  go  so  fur  as  to  say  that  probably  iioih- 
of  these  officers  supposed  for  a  moment  that  these  long  terms  would  ever  a«'tii- 
ally  be  .servetl.  It  was  their  business  and  duty  to  impose  a  compelling  sense  «»! 
iMscii)line.  and  they  chose  those*  terms  which,  in  their  judgment,  would  i\**  >•• 
And  it  was  uox  for  them  to  imdermine  the  effect  of  their  discipline  by  ainioumini: 
that  none  of  these  sentences  need  be  served  a  moment  longer  than  the  exigen«y 
of  the  wjir  require<l.  They  knew  that,  if  the  danger  sheaihl  pass  muX  If  vict<»n 
should  crown  their  efforts,  the  authorities  of  the  Army,  and  particularly  tli*- 
scrutiny  of  my  office,  wo\ild  s<h»  to  it  tlmt  the  sentences  were  appropriately  <r,' 
down.  Afid  1  think  it  can  be  safely  as.serted  that,  .so  far  as  there  is  anywhen- 
an  inilividual  long-term  senten<'e  that  could  have  been  det*me<l  ex**essive,  the  ma' 
wlu»  received  that  sentence  has  not  yet  serveel  a  single  day  of  the  exivssix. 
period  impo.sed,  the  Injustice  was  never  one  which  could  not  be  correctetl  bt^f<»r» 
it  became  in  fact  an  injustice. 

How  thoroughly  my  office  is  now  imdertnklng  to  apply  this  correHihe  i . 
proper  cnses  I  will  later  mention.  lUit  I  am  con(*erned  n<»w.  in  fbese  days  •.' 
International  safety  and  of  national  demobilization,  to  carr>'  back  in  retrosj»ei'. 
the  minds  of  all  rette^ting  citizens  to  the  period  of  1917.  when  the  fate  of  the  worl«' 
trembletl  in  the  balance  arid  the  embryo  armies  of  the  United  States  were  tin- 
hoi>e  of  civilizati<»n  for  turning  that  balance  in  the  direction  of  Wi»rld  re*«n«' 
The  Jniixe  responsibility  of  preparing  these  armies  almost  over  night  lay  \iv*'\> 
these  men  who  administered  ndlltary  discipline.     How  magnificently  thVy  di'^ 
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charged  that  task  has  been  sliown  by  the  results  of  the  battle  field.  I,  In  com- 
mon with  all  other  IntelliRent  oltizenK,  sliaretl  their  anxietien,  and  I  for  one  can 
not  DOW  remain  silent  while  they  are  criticise<l  for  the  (»cm«clentious  exercise  of 
thut  jiMlgment  in  applying  the  ne«»ssnry  measures.  Had  they  failed,  they  might 
have  been  put  to  the  bar  to  account  ftir  themselves.  But  they  succeeded,  and  in 
a  manner  which  has  commande<1  the  admiration  of  the  world's  veteran  soldiers. 
It  is  easy  to  be  wise  after  the  fa<*t.  But  in  the  lljrht  of  tiieir  sui)erb  success  let 
nt)  oue  now  censoriously  presume  t4)  disparage  the  soundness  of  their  Ju<lgment 
nor  the  Avimlom  of  the  measures  by  which  they  achieve<l  that  success. 

u)  I  said  alxive  that  I  would  c«HicUide  this  part  of  my  comment  by  men- 
iloiiii:^  the  measures  now  practically  under  way  for  mltlfratlnj?  and  remitting 
the  sentences  of  courts-martial,  In  the  light  of  the  termiiintiou  of  hostilities  and 
the  restoration  of  the  natioal  safety. 

On  the  20th  of  January  you  approve<l  a  rec<>mmen*latlon  of  mine,  dated  Jan- 
uary' IS,  proposing  the  institution  of  a  system  of  review  for  the  purpose  of 
equalizing  punishment  through  reconmiendations  for  clemency.  A  board  of 
three  officers  was  designate<l  by  me  in  the  Office  of  the  Judge  Advocate  General 
on  January  28.  This  board  of  offlc*ers,  with  a  large  number  of  assistants,  is  now 
«»x«niinlng  the  reconi  of  every  sentence  of  courts-martial  under  which  any 
»»l(]ier  is  now  contine<1  in  any  prlscm  in  the  United  States.  The  recommendations 
of  this  board  will  go  so  far  as  to  remit  the  entire  portion  not  yet  served  upon 
a  sentence  of  confinement  or  to  reduce  it  to  such  amout  as  seems  suitable  to 
the  present  situation  In  view  of  the  necessities  of  mlltary  discipline.  It  is 
exfHH-ted  that  at  least  100  cases  a  day  will  be  passe<l  ujwn  by  this  board.  The 
<i>mpletion  of  the  woric  of  this  board,  which  can  not  require  more  than  a  few 
njonths  at  the  most,  will  signalize  a  complete  readju.stment  of  all  sentences  in 
a  nianner  appropriate  to  the  termination  of  hostilities  and  the  resumption  of 
jiejice-tinie  requirements  for  military  discipline.  It  Is  certain  that  every  sen- 
tence that  might  now  be  deeme<l  In  excess  of  the  nece«.sary  period  will  be  duly 
reviewed  and  that  no  soldier  now  in  (•onfinement  will  serve  any  i»erlod  in  ex- 
'■ess  of  that  just  amount,  so  far  as  human  powers  of  judgment  are  equal  to  this 
task. 

12.  That  the  sentences  Imposed  by  courts-martial  are  variable  for  the  same 
offense. 

When  we  come  to  the  question  of  variability  of  sentences,  we  reach  a  sub- 
ject which  has  been  the  fertile  field  for  complaint  and  criticism  in  civil  courts 
for  a  century  past.  It  Is  notorious  that  the  independent  judgment  of  different 
lourts  and  of  dlflPerent  juries  seems  to  be  characterized  by  the  most  erratic 
and  whimsical  variety.  Such  has  been  the  constant  burden  of  complaint  in 
cirii  justice,  and  it  can  hardly  be  hoped  that  military  justice  could  escape  A 
similar  complaint  in  some  degree.  On  the  other  hand,  it  must  always  be  re- 
membered that  here  the  individual  circumstances  varj'  so  widely  that  a  varia- 
tion of  sentences  is  perfectly  natural,  and  that  the  mere  variation  of  figures  in 
itself  signifies  very  little  where  the  individual  circumstances  remain  totally 
unknown  to  the  critic.  Nevertheless  a  variability  of  sentences  for  the  same 
offense  is  something  which  naturally  excites  attention  and  caution ;  and  it 
should  be  the  object  of  appellate  authorities  to  equalize  the  penalties  for  the 
same  offense  where  no  obvious  reason  for  substantial  difference  Is  found.  How 
far  the  revisory  authority  of  the  Judge  Advocate  General  and  the  clemency 
Ijowers  of  the  Secretary  of  War  have  been  effectual  to  secure  such  equalization 
will  be  noted  later  in  this  letter.  At  the  present  the  Inquiry  of  fact  is  whether 
there  has  been  such  variability  and  at  what  points  it  has  taken  place. 

The  table  above  referred  to,  and  already  hau(le<l  to  you,  summarizes  for  the 
nine  principal  military  offenses  the  variance  of  the  sentences,  first  by  months 
•»f  the  year  covered,  and  secondly  by  jurisdictional  areas  from  which  the  court- 
martial  records  come  up  for  revision.  In  summary  of  these  variances  it  is 
here  to  be  noted  that  such  variances  obviously  exist ;  that  these  variances  are 
not  in  themselves  any  more  striking  than  those  that  are  found  In  the  sentences 
«'f  civil  courts,  as  already  shown  in  the  other  table  submitted  to  you :  that  in 
^seeking  the  possible  source  of  these  variances  it  appears  very  strikingly  that 
there  has  been  a  slight  but  appreciable  increase  in  the  number  of  higher-period 
sentences  as  we  come  down  to  the  later  months  of  the  war:  and  that,  so  far 
as  jurisdictional  areas  are  concerned,  there  have  been  notable  variances  which 
>«eem  in  some  cases  to  localize  the  higher-period  sentences  for  certain  offenses 
in  certain  specific  areas. 

As  illustrating  the  foregoing  inferences  it  will  be  sufficient  here  to  take  the 
«inple  offense  of  desertion.    Examining  it  by  months  it  will  be  noticed  that  the 
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long-term  sentences  of  10  to  lo  years,  and  of  15  to  25  years,  and  i»ver  25  ye^r*. 
increased  slightly  in  their  ratio  to  the  whole  of  the  sentences  for  the  mi>nth 
as  we  approach  the  later  months  of  the  year  under  examination.  For  example 
for  the  months  of  Octoher,  1917,  to  Fehruary,  1918,  there  were  no  sentenivs 
over  25  years,  although  the  number  of  convictions  increased  from  55  to  Ifn; 
(tlu»  In'n*»«se.  ot  course.  heiiiK  <lue  Ut  the  nmch  greater  ratio  in  the  increas*- 
of  armed  forces).  But  during  the  months  of  April  to  July,  with  approximat^^ly 
the  same  number  of  convictions,  averaging  225.  the  nimiber  of  sentences  for 
over  25  years  increased  from  4  to  9,  to  15,  and  finally  to  33.  Apparently,  there- 
fore, some  conditions  in  the  Army  changed  as  the  months  advanced  so  as  t<> 
induce  this  variance  in  the  direction  of  higher-period  sentences.  Just  what 
those  condltons  were  can  not  even  be  the  subject  of  speculation  without  a  ver> 
careful  inquiry ;  merely  the  fact  is  here  pointed  out. 

Again,  turning  to  the  Jurisdictional  areas,  we  find  that  the  Central  Depart- 
ment shows  about  9  per  cent  of  sentences  for  over  10  years,  while  the  Easten. 
PeiMirti^c't  shows  only  3  per  cent;  that  the  Twenty-eighth  Division,  havinir 
21  convictions.  Imposed  no  sentences  in  excess  of  10  years,  while  the  Eightieth 
Division,  with  exactly  the  same  number  of  convictions,  imposed  14  sentenci^ 
greater  than  10  years. 

As  further  indicating  this  variance  by  Jurisdictional  areas,  a  glance  at  the 
same  table  under  the  olfense  of  absence  without  leave  shows  that,  in  the 
Twenty-eighth  Division,  which  exhibited  the  above  leniency  for  desertion,  the 
offense  of  absence  without  leave  was  given  a  sentep.ee  of  under  2  years  for 
127  out  of  140  convictions;  while  the  Eightieth  Division,  which  had  shown  a 
large  majority  of  long-term  sentences  for  desertion,  was,  on  the  other  hantl. 
lenient  for  the  offense  of  absence  without  leave,  imposing  16  sentences  of  under 
2  years,  out  of  20  convictions.  Comparing  again  the  .Thirty-sixth  and  Thirty- 
ninth  Divisions,  with  substantially  the  same  number  of  convictions,  viz,  about 
175,  one  finds  that  the  former  imposed  about  20  sentences  of  above  10  years, 
while  the  other  Imposed  101  sentences  above  10  years.  This  same  Thirty-ninth 
Division  had  also  used  a  majority  of  higher  period  sentences  for  desertion, 
whereas  the  Thirty-sixth  Division  showed  for  desertion  a  record  that  arerage*! 
with  the  other  dlvLsions. 

It  will  be  seen,  therefore,  that  in  many,  If  not  In  most  cases,  the  extreme* 
variances  may  be  traced  to  difference  of  practice  in  the  different  jurisdictional 
areas.  Just  what  condltons  existed  which  would  justify  in  the  individual 
cases,  or  in  the  general  trend  of  cases,  this  variance  between  divisions  can 
hardly  be  the  subject  even  of  hypothesis.  But  it  must  be  obvious  to  any  candi*^ 
observer  that  there  do  exist  wide  differences  of  conditions,  not  only  in  the  raria' 
and  educational  make-up  of  the  different  camps,  but  also  In  the  morale  ani! 
necessities  of  discipline  prevailing  in  different  camps.  It  is  well  known  that 
the  sentences  of  civil  courts  for  civil  offenses  vary  widely  In  the  differeiii 
States.  For  example,  in  1910  (Census  Report,  1910,  "Prisoners  and  Juvenile 
Delinquents"  p.  50),  the  pen-entage  of  .sentences  of  10  years  or  over  was  9.7 
in  the  East  South  Central  States,  but  was  only  0.1  in  the  New  England  States: 
in  Mississippi  it  was  22.51,  but  in  California  it  was  only  2.3.  This  illustration 
18  mentone<l  merely  to  suggest  that  whenever  one  disi*overs  that  variances  in 
sentences  have  a  certain  relation  to  variances  In  camps  or  divisions,  the  sub- 
ject becomes  at  once  too  complex  for  hasty  judgment 

Apart  from  what  is  now  being  done  in  my  ofllce  by  way  of  the  equalization  of 
sentences  by  commutation  in  the  way  of  clemency,  I  am  only  concerned  herr* 
to  point  out  the  facts  as  they  are  found  in  the  records  relative  to  the  action 
of  the  courts-martial  themst^lves ;  and  to  note  that  such  variances  (apart  fn^m 
peculiar  Individual  cases)  as  are  revealed  in  any  noticeable  amount,  seeni  to  U- 
due  most  largely  to  differences  of  conditions  in  the  different  camjis,  divisions,  ai»<^ 
other  juris<lictional  areas;  and  the  greatest  caution  must  be  exercised  befor»« 
passing  judgment  upon  such  variances  as  inequitable,  without  being  fully  familiar 
with  the  conditions  operating  in  those  places. 

Moreover,  I  must  utter  a  further  caution  against  the  popular  prc^uniption 
that  a  difference  in  sentences  of  different  individuals  for  the  same  offense  sIctI- 
fies  necessarily  any  inequity.  The  individual  circumstances  differ  so  widely 
that  the  injusti<'e  would  cousi.st,  not  in  the  variability,  but  In  the  rigid  identity 
of  the  same  ser.tence  for  the  same  offense  in  every  individual  case.  ThN  ver> 
matter  of  variation  in  senteuci^.  is  one  of  the  triumphs  of  modern  criminal  lav 
One  hundre<l  years  ago  virtually  every  criminal  code  of  the  civilized  worUl  was 
marked  by  a  rigid  fixation  of  penalties  for  each  variety  of  offenae.  It  wa^ 
regarded  as  one  of  the  great  objects  of  criminal  reform  In  that  era  to  introdu<v 
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variability  of  the  sentence  and  ndnpt  it  to  the  circpnistanees  of  the  individual 
r^ise.  One  of  the  first  criminal  codes  to  introduce  this  reform  was  that  of  the 
State  of  Louisiana,  drafted  Just  a  century  apro  by  the  preat  Edward  Llvinjrston, 
recojcnized  as  the  most  eminent  jurist  of  his  day  ;  this  code  receiveci  the  approval 
c»f  the  jurists  of  the  world;  and  one  of  its  most  remarkable  features  was  its 
rfMH^miition  of  the  variability  of  sentences  for  varying  individual  circumstances. 
Kver  since  that  day  all  pro.c:ress.  in  criminal  codes  has  included  this  element  In 
nn  increiLsinjr  decree.  The  particular  virtue  claimed  and  proved  for  the  inde- 
ferniinate  sentence,  which  has  now  l)een  adopte^l  in  probably  three-quarters  of 
the  States  of  our  I'nion.  is  that  it  jjives  full  play  for  the  adaptation  of  the  sen- 
fenc'e  to  the  individual  case.  We  must,  therefore,  always  re<"all  that  the  varia- 
bility i)ermitte<l  by  Imv  is  in  itself  a  powerful  fejiture  tending  to  the  apiM)rtion- 
ni**nt  of  justice  according  to  the  circumstances  of  each  case. 

The  one  complementary  element  necessary  in  a  criminal  code  in  fcuardlni; 
njiminst  too  prreat  a  variability  in  the  acti<m  of  different  courts  is  the  power  of 
tiltininte  readjustment  by  some  central  tribunal.  In  the  lani^ua^e  of  one  of  the 
vf»ry  Senators  who  has  criticized  some  of  these  sentences : 

**  The  sure  cure  for  it  all  is  to  have  some  sort  of  a  tribunal,  appellate  or  supet- 
\is<»ry,  that  shall  have  the  iK»wer  to  formulate  rules  and  equalize  these  unjust 
•sentences."     ♦     ♦     ♦ 

Pr€»ci«?ely  this  power  of  recommendation  is  now  exercised,  and  long  has  been, 
by  the  Judge  Advocate  General's  Office,  in  its  clemency  section.    The  explanation 

•  »f  this  activity  brings  me  to  the  next  point  of  criticism. 

13.  That  the  Judge  Advocate  General's  Office  either  partakes  in  the  attitude 
<if  .^severity  or  makes  no  attempt  to  check  it  by  revisory  action. 

The  distinct  implication  running  through  the  critical  remarks  above  quoted  is 
that  there  exists  no  central  authority  that  can  check,  equalize,  or  correct  such 
severity  or  variability  as  may  be  found  to  merit  such  action,  and  that  the  Judge 
Advocate  General's  Office,  charged  with  the  duty  of  revising  these  court-martial 
re<.*ord8,  either  acquiesces  in  the  result  of  the  court-martial  sentences  as  ap- 
proved by  the  reviewing  authority  or  makes  no  attempt  to  check  any  excesses  by 
revisory  action. 

It  is,  therefore,  necessary  to  emphasize  that  the  Judge  Advocate  General's 
i  »fR<*e  not  only  scrutinizes  the  court-martial  records  for  the  puri>«>*^  of  discover- 
ing errors  of  law  and  procedure,  but  also,  in  the  clemency  setrtion  of  the  Military 
Justice  Division,  occupies  Itself  exclusively  with  the  scnitlny  of  records  for  the 
purpose  of  recommending  for  remission  or  mitigation  those  sentences  which  are 

♦  »j»eii  to  question  as  to  severty  or  inequality.  This  power  has  been  exercised 
habitually  ever  since  our  entrance  into  the  war,  as  well  as  before  that  date. 

Inqairing  into  the  results  to  see  what  the  facts  show  the  question  presents 
itself:  To  what  extent  has  the  Judge  Advocate  Generars  Office  called  for  a 
reduction  of  sentences  by  a  recommendation  of  clemency  to  the  Secretary  of 
War?  And  I  note  in  passing  that  In  no  instance,  so  far  as  I  am  informed,  has 
such  a  recommendation  of  clemency  failed  to  be  approved  and  given  effect  by 
yourself. 

ia)  The  extent  of  such  reconunendatlons  as  to  the  number  of  sentences  is 
shown  in  the  following  summary',  covering  the  clemency  recommendations  for 
the  year  1918.  as  applied  to  the  sentences  from  October  1,  1917,  to  September 
30.  1918,  for  the  nine  principal  military  offenses: 

Total  number  of  such  sentences  imposed,  7,624;  total  number  of  such  sen- 
tences selected  by  the  Judge  Adovate  General's  Office  for  reduction,  947 ;  percent- 
age of  selected  sentences  on  all  sentences,  12.42.  I  see  no  reason  to  doubt  that 
This  121  per  cent  is  ample  enough  to  cover  all  the  individual  cases  in  which  an 
♦-xoessive  .severity  would  have  been  apparent  on  the  face  of  the  record. 

The  table  as  placed  in  your  hands  shows  the  reduction  in  Its  relation  to  the 
^•iitences  of  different  lengths.  The  table  shows  that  the  largest  percentage  of 
re<luction  occurred  in  the  sentences  of  medium  length,  and  that  the  smallest 
percentages  of  reduction  occurred  in  the  sentences  of  shortest  and  of  longest 
fieriods.  This  result  is  perfectly  natural  and  appropriate.  The  shortest  sen- 
tences are  those  in  which  there  would  be  the  least  call  for  re<luction  by  clem- 
ency on  the  ground  of  excessive  severity.  The  longest  sentences  are  those  in 
which  the  reduction  on  the  ground  of  excessive  severity  would  presumably  not 
bring  tliem  to  an  extremely  low  period  and,  therefore,  in  which  the  time  for 
recommending  such  reduction  had  presumably  not  arrived. 

I  h )  How  much  reduction  did  this  action  effect  in  the  total  length  of  all  the 
sentences  acte<l  up(m?  This  will  afford  some  gauge  of  the  thonaiglnu^ss  i>f  the 
jH-tion   m  the  nature  of  clemency.     A  table  already  in  your  hands  shows  the 
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Dumber  of  sente«c*es  recommended  for  reduction,  the  total  years  of  the  original 
sentences,  the  total  years  reduced  on  recommendation  of  the  Jud^e  Adv<j<iite 
General's  office,  and  the  net  years  of  sentence  as  actually  served ;  and  the  figureT* 
are  given  separately  for  the  nine  principal  military  offenses,  as  well  as  for  ib** 
total  of  all  offenses,  October  1, 1917,  to  September  30,  1918. 

Referring?  to  the  table  for  details  as  to  the  specitic  offenses,  I  will  point  ^m: 
here  merely  that  for  all  offenses,  military  and  civil,  the  total  reduction  effecttnl 
was  a  reduction  of  3,876  years  out  of  an  original  pertod  of  4,331  years,  or  a  re 
ductiou  of  894  i)er  cent.  In  other  words,  action  of  this  office,  in  effecting  redur- 
tions  in  the  1.147  sentenc:^s  selec'ted  on  their  merits  for  reduction,  cut  them  down 
to  1().5()  per  cent  of  their  original  amount.  Presenting  the  same  result  In  another 
form,  the  average  oriijinal  sentence,  of  these  1,147  sentences,  was  for  a  periixl  of 
3.78  years  (or  nearly  4  years),  and  the  average  .sentence  ser\'ed  as  reduced  was 
only  0.4(>  of  1  year,  or  less  than  5  months. 

These  figures  as  to  reduction  effected  in  the  length  of  the  sentences,  deuiou- 
strate  that  the  action  of  this  office  was  a  radical  one  and  must  have  ser^'eii  tr> 
eliminate  any  excessive  severity  in  those  sentences.  That  the  sentences  selected 
for  sn^'h  recommendations  of  clemency  included  all  ol  the  sentencres  meriting  tht* 
term  "  severe,"  neither  I  nor  anyone  else  would  be  in  a  position  either  to  affiriu 
or  deny  without  an  examination  of  every  record. 

How  extensive  is  the  scope  of  reduction  now  undertalsen  for  all  sentences,  l»y 
the  special  cl»>mency  board  recently  appointed  at  vour  instance  has  alreadv  iK^en 
told. 

14.  That  the  action  taken  in  the  Judge  Advocate  General's  office  is  ineffectual 
to  enforce  military  law  and  procedure,  because  its  rulings  do  not  have  tlie  force 
of  a  supreme  court  mandate,  but  are  only  recommendatory,  and  are  either 
ignored  by  the  division  commanders  or  vetoed  by  the  Chief  of  Staff. 

This  brings  me  to  the  question  which  has  formed  the  principal  theme  of  recent 
discussi(»n  in  Ccmgress;  and  I  must  divide  my  comments  under  three  hea<U 
covering  each  one  as  concisely  as  accuracy  will  permit:  (a)  The  question  of 
simple  fact,  i.  e.,  what  a(.'tually  is  the  effect  of  the  Judge  Advocate  General's  a«- 
tion  ;  (h)  the  questicm  of  legal  theory,  i.  e.,  what  is  the  extent  of  his  legal  i)owcr< 
under  existing  law:  and  (e)  what  use  has  recently  been  made  of  thLs  question 
of  legal  tluHiry  by  certain  parties  in  disparaging  tlie  adnunistration  of  military 
Justic*^  by  the  War  Department. 

(a)  The  simple  question  of  fact. — ^The  foregoing  exposition  of  the  principle^ 
of  military  law  and  procedure,  as  enforced  through  the  appellate  system  cul- 
minating in  the  advisory  action  of  the  Judge  Advtwate  Generars  office,  is  v:\in 
and  meaningless  to  some  of  the  critics  of  our  military  system.  I  find  it  rei^eatt-^lly 
asserted  and  implied  that  the  commanding  officer  of  the  division  or  depart uu'in— 
in  technical  language  the  reviewing  authority — is  not  obliged  to  follow  and  does 
not,  in  fact,  follow  these  recommendations.  "Court-martial  sentences  found.  !»> 
the  reviewing  authorities,  to  be  null  and  void  for  want  of  jurisdiction."  it  i> 
8tate<l,  "  have  l^een  allowed  tc»  stand."  "  The  military  ciaumander  is  not  oblii:»"<l 
either  to  ask  for  legal  advice  or  to  follow  it  when  he  has  asked  for  it  and  it  h:i> 
been  given  to  him  by  the  responsible  law  officers  of  the  Army."  "  Court»-nmrtin^ 
should  l)e  required  to  accei^t  the  interpretation  of  the  law  by  a  resiKinsilde  Ian 
omcer." 

The  re((»rds  of  c<mrts-martial  come  to  the  Judge  Advocate  General  to  "  revi**-; 
and  what  legal  effect  this  "  revision  "  ought  to  have  in  tlxeory  is  a  nuH>ttHl  ques- 
tion of  law  and  policy  on  which  I  shall  later  comment ;  suffice  it  here  to  saay  that  :♦. 
difTjMence  of  view  exists,  and  that  the  judgment  expressed  by  the  Judge  AdvjK'a^ 
(Jeneral  in  his  appellate  capacity  is  customarily  phrased  in  terms  of  a  rtn^^ni 
mondation  to  the  commander  in  the  field.  But  this  question,  after  all.  UKf 
many  questions  of  fundamental  principles,  may  become  practically  irrolevanr  i:i 
the  light  of  the  facts.  The  assertion  made  in  the  remarks  above  quote<l  is  an 
assertion  of  fact,  viz,  that  the  commanding  officer  does  not  follow  the  legral  advio- 
whi(!li  is  ccivcn  him  and  do^s  not  accept  the  ruUngs  of  the  responsible  law  ofh«-i^r 

On  the  question  of  fact  let  the  facts  themselves  answer. 

The  cases  fall  necessarily  into  two  groups.  One  class  of  ca.ses,  coming  to  tin* 
Judge  Advocate  (Jeneral  for  re^ision  under  United  States  Revised  Statutes.  5»n 
lion  IIDJ),  the  thirty-eighth  article  of  war.  and  (Jeneral  Order  No.  7.  Januan 
1918,  retiuii'*"  J^"^^  receive  no  other  revisi(m  or  approval  than  that  given  by  Of 
Judge  Advocate  (Jeneral.  The  other  class  of  cases  includes  sentences  of  dea'b 
;ind  of  dismissiil  of  oflit-ers,  which,  under  the  forty-eighth  article  of  war,  recjuin 
confirmation  by  the  President,  as  well  as  certain  other  cases  in  w^hich  errv>r  •>! 
law  has  been  found  but  the  execution  of  the  sentence  has  not  been  suspend«*«l  *«} 
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z  authority.  The  former  class  of  records  go  «lirectly  back  from 
Ivocate  (Jeiieral  to  t?ie  reviewing  authority  in  the  field ;  the  latter 
jro  from  the  Judge  Advocate  General  through  The  Adjutant  (leneral 
f  of  Staff  to  the  Secretary  of  War,  and  sometimes  to  the  Presl- 
lestion  of  fact  is,  therefore,  in  what  proportion  of  cases  does  purely 
ortty  fail  to  give  effe<*t  to  these  revisory  rulings  <»f  the  Judge  Advo- 

in  both  classes  of  cases  are  shown  in  the  following  table : 

Hon  of  Judge  Advocate  OeneraVs  office  Apr.  6,  lOH^an.  i,  1919. 


led  for  modiflcation  or 
1  on  legal  grounds. ^ 

1 

;  Number  of 
1      cases. 

Reeomniendations 
given  effect. 

Recommendations  not 
given  effect. 

Number. 

Per  cent. 

Number. 

Per  cent . 

lority 

'or 

212 
!               279 

20.) 
273 

96.7 
97.  H 

97.4 

I 

13 

3.3 
2.2 

i               ''' 

47S 

2  n 

ide  a  few  cases  in  which  the  Judge  Advocate  (Jeneral's  office  recommended  changes 
ilnement. 


ears  that  out  of  a  total  for  the  i)erio<l  coveretl  of  491  ca.ses  recoiu- 
he  Judge  Advociite  General  for  disapproval  on  legal  grounds, 
nly  13  cases  in  which  the  Judge  Advoc'ate  (Tenenil's  mllng  was 
;  of  these  cases,  7  were  not  followed  by  the  reviewing  authority 
nd  6  ^^re  not  folIowe<l  in  the  Secretary  of  War's  oftlcv. 
it  of  these  facts,  I  think  I  am  justified  in  asserting  tlmt  the 
>se  no  foundation  for  the  assertion  ccmtalned  in  the  above-quoted 
is  not  a  fact  that  the  military  commander  or  that  any  military 
ceeds  to  follow  out  the  dictates  of  his  own  discretion  reganlless 
•pretation  of  the  law  by  a  responsible  law  officer,"  uor  that  he 
\y  the  legal  advice  "  when  he  has  askeil  for  It  and  it  has  lieeu 
by  the  responsible  law  ofliicers  of  the  Army."  Whatever  may 
theory  of  the  function  now  placed  by  statute  In  the  Judge 
leral  as  the  law  oflficer  or  appellate  tribunal  for  military  justici* 
,  that  theory  becomes  virtually  immaterial  in  the  light  of  the 
the  period  of  the  war.  The  state  of  things  supposed  by  critics 
►ly  does  not  exist.  Virtually  the  recommendations  of  the  Judge 
leral  are  given  practical  effect  in  the  same  manner  as  the  trial 
il  justice  give  effect  to  the  mandate  of  the  supreme  conrt  of  the 

iCHtion  of  legal  theory/. — The  question  of  legal  th(M»ry,  stai*Ml  con- 
<:  Is  the  Judge  Advocate  Genernl's  rnling  mnmlatory,  like  that 
:»  appellate  court,  with  the  effect  of  compelling  tln'  revtM-sal  or 
a  c<mrt-martial  judgment  founded  uixm  legal  error?  nr  is  it 
endatorj',  in  that  the  commanding  general  or  the  l*resl(h»iit.  as 
y  be.   Is  not   bound   implicitly   to   follow   and    give   effect    to   the 

on  was  first  presented  to  this  ofiice,  during  the  present  war,  in 
r.  in  the  now  celebrated  nise  of  the  "Texas  nnitiiieer.^  "  (('.  M. 
ried  at  Fort  Hlis.s  Tex.,  in  SepteinlMM*.  1917).  In  this  case  lertJiin 
ivlng  been  ordered  under  arrest  by  a  young  offic<»r,  for  a  very 
e,  were  afterwards,  while  still  under  nrrest,  directe*!  t«)  drill; 
\rmy  Regulations,  properly  construed,  do  not  authorize  noncom- 
icers  to  be  rtHpilred  to  attend  drill  formations  while  under  arrest, 
s  declined  to  drill  as  nrdere<i :  for  this  dl.sobeilience  they  were 
of  mutiny  and  sentenced  to  dishonorable  discharge  and  Imprison- 
iis  of  between  10  and  2.1  years. 

ly  be  at  once  and  nnreservedly  admitted  that  this  was  n  genuine 
>tice,  ami  thsit  the  injustice  was  due  to  an  overstrict  attitud<'  of 
•ers  toward  <HsclpIln(»;  for  it  is  c(iTice*i<»<i  by  all  that  th(»  young 
?ave  the  order  to  drill  was  both  tactless  and  unjustititHl  in  his 
I   it  is  conceded   thnt    the  <'on]manding  <»fiicer  who   review»Ml   and 
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•iliprovt'd  t!K»  soutena*  was  a  Regular  Army  officer  of  loug  experience,  wli* 
I  ailed  to  appreciate  tlie  justice  of  the  situation.  That  this  case  illustruu> 
ilie  occasional  imssibility  of  the  military  spirit  of  discipline  oversliadowins 
iUe  sense  oi  law  and  jiuUice  is  plain  euougli.  But  that  it  indicates  auy  general 
<'ondition  can  not  tor  a  moment  l)e  asserted.  Moreover,  this  very  case  serv**^ 
also  to  illustrate  the  essentially  law-enforciug  spirit  which  domiuates  in  ihf 
olliee  of  the  Judge  Advocate  General.  The  impropriety  aud  illegulity  of  the 
sentence  in  this  case  was  immediately  recognized  when  the  record  arrivt^l 
III  the  otllce  tor  review.  An  opinion  was  prepared  pointing  out  tlie  Irregularity 
jind  injustice  and  directing  that  the  tindings  be  set  aside.  But  the  legality  ot 
such  a  direction  was  questioned,  in  the  face  of  a  ruling  by  the  Atturne\ 
<ieneral  of  the  United  States,  many  years  ago,  that  a  sentence  of  court  martial, 
once  executed,  can  not  be  set  aside  even  by  the  President  hluLself.  riii> 
lalsed  the  general  question  of  the  authority  of  the  Judge  Advocate  (Jenenil 
not  merely  to  recommend  for  clemency  (wiiich  would  not  have  been  an  adi^uati' 
ledrtss  lor  the  convicted  men  In  this  case),  but  to  direct  the  setting  aside  ot 
the  lindings,  in  a  Judgment  of  a  court-martial,  for  legal  error,  where  tU»* 
><entence  had  been  already  executed  (namely,  in  this  case,  the  sentence  of  div 
Jionorable  discharge). 

The  Secretary  of  SVar  having  sustained  thr-  doubt  as  to  the  authority  of  ilif 
kludge  Advocate  General  to  take  such  radical  action,  clemency  was  extenilevl 
hy  the  President,  releasing  the  men  from  confinement,  and  restoring  theiu  to 
duty,  within  about  three  months  from  the  date  of  their  conviction.  At  the  sauic 
lime  a  new  measure  was  adopted  by  the  Secretary  of  War,  in  the  shaiJe.of  lien- 
era  1  Order  No.  7,  War  Department,  1918,  taking  effect  February  1,  1U18,  which 
l»revented  the  recurrence  of  such  instances,  by  directiujg  that  the  cumuuinUiiix 
general,  upon  confirming  a  sentence  of  death  or  otficer*s  dismissal  or  dishouur- 
nble  discharge,  should  suspend  the  execution  of  the  sentence,  pending  a  review 
of  the  case  in  the  office  of  the  Judge  Advocate  General.  Thus  immediate 
measures  were  taken,  to  go  as  far  as  could  be  gone  under  the  law  as  conceil^i 
on  all  hands,  to  prevent  the  recurrence  of  the  situation  presented  in  the  Texa^ 
mutiny  case. 

It  would  be  <mt  of  place  here  to  set  forth  at  length  the  arguments  pro  uii«L 
(On  upon  this  question  of  legal  theory.  The  basic  statute  denning  the  iKjwers 
of  the  Judge  Advt)cate  General  in  resi)ect  to  courts^umrtial  jmlguient^  dates 
from  18G2,  and  provides  (U.  S.  Bev.  Stat.,  sec.  1199)  that  *' the  Judge  Adv«»- 
«-ate  General  shall  receive,  revise,  and  cause  to  be  rec*orded  the  proceedings  ot 
all  courts-martial,"  etc.  This  word  "  revise "  was  construed  by  the  senior 
officer  on  duty  under  me,  when  dealing  with  the  Texas  mutineers*  caise  (above 
cited),  to  sigidfy  a  complete  appellate  auttiority  empowering  the  Judge  Advc*- 
cate  General  to  correct  and,  if  appropriate,  to  set  aside,  reverse,  and  aauui 
a  court-martial  judgment  which  Involved  some  legal  error.  But  this  construc- 
tion of  the  statute  could  not  be  ac*cepted  by  me.  One  reason  was  that  for  5G 
years  my  predecessors  in  olfice,  beginning  with  Judge  Holt,  in  LlncoLn*s  ad- 
ministration, had  tailed  to  advance  any  such  construction  enlarging  their 
iwwers,  and  that  a  decision  of  a  Federal  court  in  1882  had  expressly  repudiate«l 
the  i)roprlety  of  such  construction.  A  second  reason  was  that  the  assumption 
of  such  a  iiower  by  this  office  umler  that  statute  would  equally  oi)erate  tt* 
control  not  only  c(uumanding  generals  of  a  division  or  department  but  also  tlu 
.President,  as  Commander  in  Chief,  in  those  cases  where  he  has  the  reviewing' 
authority  under  the  forty-eighth  article  of  war,  and  thus  would  render  tN* 
Judge  Advocate  (Jeneral  virtually  a  supreme  uulltary  tribunal  independent  ••f 
the  President  liiniself ;  the  ultimate  control  of  the  discipline  of  the  Army  \v*iul«i 
become  vested  In  the  Judge  Advocate  General.  A  third  reason  was  that  eveu 
tlie  Presideiit  himself  does  not  under  the  existing  law  possess  such  u  powei 
to  set  iiside  and  annul  a  sentence  of  a  court-martial  when  once  it  has  l»et*ii 
excH'uted,  the  absence  of  such  a  power  in  the  President  having  been  constantly 
niaintaiii(Hl  in  a  long  series  of  opinions  by  the  Attorneys  General  of  the  rniini 
States,  lieginning  with  Caleb  Cushing  in  1854.  (6  Op.  A.  G.,  514;  10  Op.  A.  <».. 
GO;  15  Op.  A.  G.,  290;  17  Op.  A.  G.,  303.)  It  would  thus  be  anomalou>'  ant" 
extraordinary  to  suppose  that  the  Congress  had  intended  to  vest  the  Judge 
Advocate  General  with  a  supreme  authority  which  they  had  not  seen  lit  t«» 
grant  to  the  President  himself,  the  President  being  the  *'  natural  and  pminT 
deiK)sitory  of  appellate  judicial  innver  "  for  the  Army,  as  pointed  out  liy  Wii 
liam  Wirt  when  Attorney  (ieneral  I'l  1818.  Such  was  the  Issue  of  legal  thc'>r\ 
and  such  were  the  controlling  reasons  forcing  me  to  refuse  to  accept  the 
construction  of  Revised  Statutes,  section  1199,  widch  would  vest  that  extnior- 
dlnary  power  in  my  office. 
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But  the  lack  of  that  power  lodged  somewhere,  and  most  preferably  In  the 
President  himseit  was  certainly  to  be  regretted.  The  General  Order  No.  7, 
effective  February  1,  1918,  and  drafted  at  my  instance  and  in  my  office  in  De- 
i-eniber,  1917,  virtually  prevented  the  recurrence  of  Injustice  in  most  cases  by 
rwiulring  the  reviewing  authority  to  suspend  execution  of  the  sentence  pending 
the  review  in  my  office.  But  for  cases  that  had  occurred  prior  to  that  date,  and 
{Kiijsibly  for  other  occasional  cases,  a  more  radical  remedy  was  needed — for 
example,  in  the  above-cited  cai«!e  of  the  Texas  nuitineers,  for  whom  the  record 
of  dishonorable  discharge  remained  perforce  unrevoked,  although  they  had 
been  already  relensed  from  continenient  and  restored  to  duty. 

I  was  ready  and  anxious  to  see  the  existing  law  so  amended  as  to  remedy 
this  defect  by  a  grant  of  power  from  Congress  to  the  Tresident.  Far  from 
t>ppo8ing  such  remedy,  I  took  prompt  measures  to  secure  it.  My  only  negative 
attitude  was  to  oppose  the  assumption  of  tliat  power  by  myself,  through  mere 
niDstnictioii,  audden  and  revolutionary,  of  a  statute  never  before  deemed  to 
bear  .such  Interpretation. 

This  attitude  on  my  part  has  been  subjected  to  the  most  unwarrantable  dis- 
tortion in  recent  discussion,  and  I  am  therefore  obliged  now  to  place  before 
you  the  facts  that  (as  I  hope)  furnish  my  vindication. 

ic)  The  use  made  of  the  foreguing  controversy. — It  has  been  publicly  alleged, 
tirst.  that  I  was  opposed  to  the  correction  of  this  admitted  defect  In  existing 
law,  and.  secondly,  that  I  carried  my  opposition  so  far  as  to  secure  the 
revocation  of  the  appointment  of  my  senior  officer  as  Acting  Judge  Advocate 
(leneral  because  of  his  championship  of  the  view  which  I  opposed. 

On  the  firKt  point,  a  brief  reference  to  documents  long  in  print  will  supply 
the  instant  refutation.  In  January,  1918,  you  yourself,  having  agreed  with  my 
construction  of  the  statute^  and  having  concurred  in  the  view  tliat  the  situation 
required  remedy,  sent  a  letter,  dated  January  19,  to  the  chairmen  of  both  the 
Senate  and  House  Military  Affairs  Committees,  transmitting  a  bill  S.  8692, 
H.  R.  9164  (drafted  In  my  office),  amending  the  se<*tion  of  the  Revised  Statutes 
in  question  so  as  to  enable  the  President,  advised  by  the  Judge  Advocate  Gen- 
eral, to  reverse  or  modify  findings  and  sentences  of  c*ourts-martial  and.  In  gen- 
eral, to  cure  the  existing  defect  of  power.  On  ITebruary  5,  1918,  I  testilied  fully 
in  support  of  the  bill  at  a  hearing  before  the  House  Committee  on  Military 
Ailairs  (printed  as  "Hearings  before  the  Committee  on  Military  Affairs  on 
H.  R.  9164,"  Feb.  4,  5,  22,  1918).  During  the  year  that  has  elapsed  since  the 
presentation  pf  that  bill  neither  the  Senate  nor  the  House  has  seen  fit  to  take 
action  upon  it.  So  far  as  I  am  Informed,  it  was  never  even  reported  out  by 
♦^ither  committee.  I  think,  therefore,  that  In  mere  justice  to  myself  I  am  en- 
titled to  point  out  that  the  responsibility  for  amy  Injustices  that  may  have 
occurred  in  the  administration  of  military  justice  since  February,  1918,  and  the 
inability  to  correct  Injustices  prior  to  that  date,  due  to  the  defect  of  appellate 
powers  here  in  question,  can  not  be  laid  at  the  door  of  the  Judge  Advocate 
<^ieneral. 

In  January  of  the  present  year,  however,  was  Introduced  a  new  bill,  both 
in  Senate  and  House,  S.  5320  and  H.  R.  14883  (Cong.  Rec,  p.  1988,  Jan.  23), 
which  again  proposed  to  correct  the  defect  already  described,  but  thi.s  time  by 
vesting  in  the  Judge  Advocate  General  (sec.  8)  this  power  to  disapprove  the 
whole  or  any  part  of  a  finding  or  sentence*  of  a  c*ourt-raartlal.  The  expedient 
prt>posed  in  this  measure,  viz.,  the  grant  of  jmwer  to  the  Judge  Advocate  Gen- 
<*ral  (not  the  President),  is  identical  with  the  construction  of  Revised  Stat- 
utes section  1199,  urged  by  the  senior  officer  on  duty  In  my  office  In  November, 
1917.  more  than  a  year  before.  And  speeches  were  now  heard  on  the  floor  of 
^'on^jress  lamenting  the  errors  due  to  the  defective  military  law,  urging  the 
I»assage  of  this  bill,  and  reflecting  on  the  negligence  of  the  War  Department  In 
failing  to  administer  complete  militarj'  justice.  I  am  iiere  concerned  only  with 
pointing  out,  in  respect  to  this  particular  and  concede<l  defect,  that  the  ros|M)nBi- 
l>ility  surely  does  not  lie  with  either  yourself  or  myself,  for  the  passage  of  the 
earlier  bill,  S.  3692  and  H.  R.  9164,  Introduced  just  one  year  before,  in  January, 
unS,  would  have  rendered  needless  either  the  bill  or  the  discussion  of  Janu* 
nr>'.  1919. 

Xs  to  the  8ecf>nd  point :  I  said  alM)ve  that  the  bill  of  January,  1919,  proi)ose<l 
U)  liKlge  this  api)ellate  iM)wer  not  in  the  President  but  in  the  Judge  Advocate 
<Jfneral.  exactly  as  maintained  by  the  senior  officer  above  referretl  to,  in  Novem- 
Iw^r,  1917,  and  as  reiiudlated  by  me  nt  that  time.  This  officer  in  a  letter  dated 
February  17,  1919  (Cong.  Rec.,  p.  3982),  Feb.  19),  has  now  attempted  to  place 
•K»th  you  and  me  in  the  position  not  only  of  having  oppostnl  his  efforts  to  correct 
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the  defect  nt  the  law  but  even  nf  concurring?  to  cause  him  to  be  "  relievwl  of 
any  duties  in  conne<*tion  with  the  administration  of  niilitar>-  justice."  be<'an«io 
of  his  efforts  to  reform  the  law. 

It  Is  unpleasant  to  have  to  defend  oneself  against  such  a  charge,  because  U* 
set  forth  the  facts  as  they  were  must  involve  the  revelation  of  a  discreiitaliU"^ 
course  of  conduct  in  an  orticer  wliose  abilities  liad  heretofore  possessed  my 
entire  adnd ration  and  pei'sonal  confidence.  Summarizing  the  facts  as  they  ap- 
pear of  record,  they  are  these:  In  October,  1917,  I  was  dividing  my  time  betw^vn 
tlie  duties  of  Juclge  Advocate  General  and  Provost  Marshal  G€>neral,  usually 
spending  the  evenings  and  often  other  parts  of  the  day  at  the  former  office.  (»n 
November  3,  1917,  the  officer  in  question  forwani<Hl  to  me  a  memorandum  fin- 
mally  superscribed,  "  Memorandum  for  Gen.  Crowder,"  and  containing  tlu^ 
following  passage : 

"  I  am  at  times  considerably  embarrasseil,  and  l)esides  the  transaction  of  pub- 
lic business  is,  I  think,  somewhat  impeded  and  confused  by  the  fact  that  it  i< 
not  known  to  the  service  at  large  that  you  are  not  conducting  tbe  afTairs  of  this 
office  as  well  as  those  of  the  Provo«t  Marshal  General,  the  public  <xmt»eptl(m 
being  that  you  are,  as  you  legally  are,  the  head  of  both  offices,  as  in  fact  you  aiv 
not.  ♦  ♦  ♦  I  ought  to  be  designated  in  orders  by  the  Secretary  of  War  a> 
Acting  Judge  Advocate  General  during  your  practical  detachment  from  tho 
office." 

The  reference  here  was  to  Revised  Statutes,  section  1132,  which  authorizes 
the  President  "  during  the  absence  of  the  chief  of  any  military  bureau  "  to 
empower  *'  some  officer  of  the  department  or  corps  whose  chief  Is  ab.sent  to  tak»- 
charge  thereof."    The  letter  continued : 

"  I  believe  that  the  conception  which  the  service  has  of  your  relation  to  both 
offices  has  succeeded  in  minimizing  the  importance  of  each  office  and  that  thU 
has  resulted  already  in  considerable  disadvantage  to  yourself  and  has  result*^! 
in  no  advantage  to  me.  I  submit  this  matter  to  you  wholly  disinterestedly  per- 
sonally, but  with  the  absolute  conviction  that  the  order  ought  to  Issue.  If  the 
suggestion  should  be  agreeable  to  you,  I  should  ask  you  to  Join  in  the  mem- 
orandum to  the  Secretary  of  War  asking  for  Its  accomplishment" 

I  am  expressing  it  mildly  when  I  say  that  the  conviction  thus  communicate 
was  a  total  surprise  to  myself.  Its  formal  manner  of  transmission,  when  a 
personal  visit  from  an  adjacent  room  w'ouhl  have  sufficed  to  open  the  matter 
frankly  and  naturally,  gave  me  the  impression  of  being  virtually  charge<l  with 
a  neglect  of  duty  which  others  had  observed  but  of  which  I  was  myself  totalh 
unaware,  and  showed  me  that  I  was  hardly  in  a  position  to  pass  an  unbiaseil 
Judgment  upon  the  propriety  of  my  being,  relieved  from  titular  charge  of  the 
office  of  the  Judge  Advocate  General  pursuant  to  the  statute.  I  therefore 
resolved,  without  i)ersonal  protest  or  even  argument,  to  leave  the  matter  entirely 
in  the  hands  of  yourself,  the  natural  Judge  of  the  proprieties.  My  reply  of 
November  4  read : 

"  My  Deab  Gen.  An  sell  :  It  will  be  entirely  agreeable  to  me  to  have  you  take 
Up  directly  and  in  your  own  way  with  the  Secretary  of  War  the  subjec-t  matter 
61  your  letter  of  yesterday  " — 

and  closed  with  a  simi^Ie  sentence  disclaiming  knowledge  of  any  supposed  oin- 
barrassiiK^nt  to  public  business  as  alluded  to.  No  further  communication  pass^M' 
between  us  nor  between  the  officer  in  question  and  the  Secretary  of  War,  for  it 
^yiU  be  noted  that  both  his  original  proposal  and  my  reply  were  expressly  directe<l 
iii  his  taking  up  the  matter  "  directly  with  the  Secretary  of  War."  But  on 
November  6,  two  days  later,  the  officer  presented  in  person  to  the  Acting  Cliief 
of  StatT  a  memorandum  containing  a  draft  order  for  his  own  designation,  under 
lievised  Statutes,  section  1132,  as  Acting  Judge  Advocate  General,  and  askiiu 
that  the  order  "  be  publislied  immeti lately."  This  memorandum  b^^n :  "  LXnihi- 
less  the  Judge  Advocate  <»eneral  of  the  Army  is  *  absent'  from  this  office  in  the 
sense  of  1132  Uevis(Hl  Statutes,  and  has  been  so  absent  since  I  have  been  her>' 
in  charge,"  and  it  endwl  thus :  "  I  am  authorized  to  say  that  Gen.  Crowder  him- 
self is  entirely  agreeable  to  my  calling  this  matter  to  your  attention."  The  A<'t- 
ing  Chief  of  Staff,  taking  this  memorandum  at  its  face  value,  corroborated  as 
it  was  by  certain  representations  from  the  officer,  which  raise  a  further  q\M^ 
tion  of  veracity,  on  tlie  same  day  made  an  order  designating  the  officer  as  Actiiii' 
Judge  Advocate  (Joneral:  but  this  onler  was  marked  for  suspended  publ illation 
until  December  9.  Meanwhile  neither  the  order  it*«elf  nor  any  informnti«*i> 
about  it  from  the  officer  himself  or  from  any  other  officer  was  brought  to  th»' 
notice  of  yourself.  On  November  17,  of  your  own  motion,  you  addressee!  to  me 
a  personal  letter,  expressing  your  disinclination  that  I  should  permit  luy  duti**^ 
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ns  l^rovfist  Marshal  General  to  eucroach  increasingly  on  my  time,  and  asking 
whether  it  would  be  possible  for  me  to  allot  my  time  more  liberally  to  the  office 
nf  the  Judge  Advocate  General.  On  November  18,  I  replied,  pointing  out  that 
the  revision  of  the  Selective  Service  Hegulntiotis.  pending  during  October  and 
November,  was  now  completer!  and  that  thereafter  I  should  expect  to  divide  my 
rime  in  even  shares  between  the  "t wo  ofllces.  On  the  same  day,  November  18, 
your  attention  was  first  called  to  the  unpublished  order  of  November  6,  above 
mentioned,  the  occasion  being  the  presentation  to  you  by  that  officer  of  a  list 
of  propf»sed  appointees  as  Judge  advo<*ates.  Your  inquiry  of  him  whether  I  had 
l>een  consulted  upon  those  names  evolced  fnmi  him  the  revelation  of  the  exist- 
ence of  that  onler,  which  had  been  obtained  by  him  under  the  circumstances 
^•bove  mentioned.  Neither  you  nor  myself  had  up  to  that  time  been  made  aware 
i)f  its  existence.  Contrary  as  it  was  to  your  own  expressed  desire  in  your  letter 
of  November  17  to  myself,  you  promptly  directed  The  Adjutant  General  to 
revoice  it,  and  that  revocation  appears  of  record  in  the  file  of  The  Adjutant 
(reneral,  dated  November  19,  the  next  day. 

Tills  chronology,  taken  from  each  day's  records,  makes  it  plain  that  the 
rvvtK'Mtion  of  the  order  was  4lue  solely  to  the  fact  that  the  order  was  obtained 
surreptitiously  without  your  knowledge  and  was  contrary  to  your  express  and 
rniinled  intention ;  that  you  revoked  it  the  moment  you  became  aware  of  its 
existence ;  and  that  I  myself  was  not  aware  of  its  existence  until  you  informe.l 
nie. 

Meanwhile,  however,  the  memorandum  of  the  officer  in  question,  arising  out 
of  the  Texas  Mutineers'  case,  and  claiming  extraordinary  powers  for  the  Judge 
AdvfK-ace  General,  had  been  prepared  by  him  in  this  office,  but  w^ithout  bring- 
in?  it  to  my  knowledge.  It  bears  date  of  November  10,  but  In  the  officer's 
own  handAvriting;  and  there  is  nothing  to  show  when  it  was  transmitted  to 
vour  office ;  for  it  never  passed  through  my  hands,  nor  did  it  ever  come  to 
my  knowledge,  in  any  form,  nor  was  the  existence  of  such  a  memorandum 
even  suspected  by  me,  until  after  the  completion  of  the  entire  chronology 
:ih«»ve  set  forth.  It  was  on  the  evening  of  Friday,  November  SS,  four  days 
after  the  above  order  had  been  revoked  by  you,  that  I  first  receivetl  from  your 
hands  the  memorandum  in  question,  with  the  request  to  consider  its  legal  ar- 
L'ument  for  the  power  therein  claimed.  During  the  days  of  November  24, 
-5,  and  26  I  proceeded  with  a  study  of  the  precedents,  calling  two  skilled  judge 
advocates  to  my  assistance,  and  on  Tuesday,  November  27,  a  brief,  so  dated* 
vva.s  flle^l  with  you  by  me.  This  brief  exposed  the  legal  fallacies  of  the  above 
officer's  memorandum,  pointed  out  its  suppression  of  material  and  conclusive 
authorities  to  the  contrary,  and  expressed  the  view  to  which  I  have  ever  since 
adhered,  viz,  that  the  power  did  not  exist  under  present  law,  and  that  the  only 
si>iirce  of  remedy  would  be  a  grant  of  power  from  Congress.  On  the  same  day, 
\oveml>er  27,  you  expressed  assent  to  the  views  set  forth  in  my  brief;  and 
\our  memorandum  concludes:  "A  frank  appeal  to  the  legislature  for  added 
fiower  is  wiser."  This  concurrence  of  views  between  yourself  and  myself 
was  reached,  I  note,  on  November  27,  arid  not  before 'then. 

It  is  a  peculiar  coincidence  that  the  above  officer's  surreptitious  net  of 
s»*euring  the  order  designating  him  as  Acting  Judge  Advocate  General  took 
place  on  November  6;  that  his  brief  claiming  extraordinary  Judicial  iK>wers 
for  the  Judge  Advocate  General  (which  he  had  been  preparing,  as  his  letter 
•<tates,  .since  October  18)  was  withheld  until  at  least  a  week  later  than  the 
signing  of  the  order  which  placed  him  in  the  position,  as  he  suppose<l.  to  ex- 
♦»nise  that  extraordinary  power;  and  that  although  the  order  itself  which 
placed  him  in  office  was  so  managed  as  to  be  kept  from  your  knowledge,  yet 
the  memorandum  which  would  have  added  that  power  to  his  office  was  handed 
directly  to  you  (not  to  me),  and  at  a  time  when  you  still  supposed  that  I 
was  the  incumbent,  and  not  he.  The  coincidence  is  so  remarkable  than  an 
inference  of  deliberate  and  ambitious  planning  for  personal  power,  and  only 
for  personal  power,  is  unavoidable. 

At  the  risk  of  being  tedious,  I  have  thus  set  forth  from  the  records  the  chro- 
nologj-  of  this  episode;  for  thus  alone  could  those  recent  public  insinuations — re- 
rt»><'tlng  Ixith  on  your  supposwl  conduct  and  on  mine — be  conclusively  dispelled. 
It  must  now  be  clear  to  all  that  the  actual  reason  for  your  revocation  of  the 
nrder  designating  that  officer  ns  Acting  Judge  Advocate  (Jeneral  was  that  It 
had  iMH-n  surreptitiously  obtained  and  was  contrary  to  your  initial  and  con- 
stant intention;  that  the  memoramlum  claiming  for  the  Judge  AdvcK-nte  (Jen- 
nral  an  imauthf»rlzed  power  to  corrwt  court-martial  errors  was  not  brought 
to  my  notice  until  four  days  after  the  above  order  hud  Ixhmi   revoked  ;   that 
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your  consensus  with  nie  as  to  the  unsoundness  of  that  claim  was  not  ivache-! 
until  a  week  subHeqnent  to  that  revocation ;  that  therefore  the  revocation  of  that 
order  could  not  possilily  have  l)et*n  motivated,  either  in  your  mind  or  iu  mine, 
by  our  failure  to  accept  liis  views  on  the  subject  of  tlie  lepal  ptwers  of  \h^ 
Judge  Advocate  (ieneral :  and,  in  conclusion,  that  tlie  assertion  or  insinua- 
ticm  that  Ins  appointment  was  revolted  because  of  your  and  my  opposition  i*» 
Ills  views  as  to  tlie  proper  method  of  impn)ving  the  law,  is  Imseless  and  mijust 
to  us  both. 

I  must,  however,  continue  for  a  moment  on  this  subject,  l)ei*ause  the  sanu* 
officer,  in  his  letter  of  February  17,  1919  (C<mg.  Rectinl,  p.  3983,  Feb.  19 ». 
makes  a  second  charge  of  a  similar  sort,  which  is  not  <mly  equally  basele<^ 
but  reveals  on  his  part  tlie  same  singular  methods  of  manipulation.  In  that 
letter,  setting  forth  his  cimtinue<l  efforts  "  to  break  up  such  a  static  and  in- 
tolerable legal  situation,"  he  continues: 

"In  September  (1918),  upon  my  insistent  recommendation,  power  was  esiab- 
llslied  in  the  Acting  Judge  Advocate  General  in. France  to  make  nilings  up^Hi 
matters  of  the  administration  of  military  justice,  in  our  forces  in  France  which 
would  control  all  ccmimanding  generals  until  overruled  b>  the  Secretary  (»f 
War.  This  is  now  luring  oppose<l  by  the  commanding  general  American  Ex- 
peditionary Forces,  and  my  own  action  and  propriety  in  prtHniring  the  issm* 
of  this  order  is  being  subjected  to  question." 

The  reference  is  to  General  Order  No.  84,  dated  September  11,  1918,  amend- 
ing Section  II  of  General  Onler  No.  7,  dated  January  17,  1918,  the  latter  b»»in? 
the  general  order,  above  referred  to,  which  aimed  to  avoid  the  recurremv 
of  such  dilemmas  as  that  of  the  Texas  mutineers*  case,  so  far  as  the  Judst* 
Advocate  General's  powers  permitted.  The  facts  are  in  the  first  place,  thar 
this  amending  General  Order  No.  84  was  also  obtained  .surreptitiously  by  th*' 
above  officer:  liut  in  the  second  place,  that  it  has  not  been  opposed  by  Gen. 
Pershing.  A  brief  statement  will  -suffice  to  show  this.  The  original  General 
Order  No.  7,  in  its  Section  II,  applying  to  the  branch  Judge  Advocate  GeneraVs 
Office  in  France,  directed  that  office  to  "  report "  to  the  reviewing  authority 
any  legal  errors,  "to  the  end  that  any  such  sentence  or  any  part  thereof  »» 
found  to  be  invalid  or  void  shall  not  be  carried  into  effect."  The  amending 
<Jeneral  Order  No.  84  substituted  for  the  above  clause  this  sentence:  "Any 
sentence  or  any  part  thereof,  so  found  to  be  Illegal,  defective,  or  void,  in  whole 
or  in  part,  shall  be  disapproved,  modified,  or  set  aside.  In  accordance  with  the 
recommendation  of  the  Acting  Judge  Advocate  General  (in  France)."  Thiv'^ 
amendment  was  prepared  by  the  officer  above  referred  to.  Obviously,  its  lan- 
guage embodies  precisely  the  grant  of  mandatory  appellate  jiower  in  the  Juds** 
Advocate  General  for  which  he  had  been  contending  in  his  brief  of  November. 
1917 — a  (Contention  which  was  at  that  time  explicitly  repudiated  by  both  your- 
self and  myself;  and  since  February,  1918.  the  bill  above  mentioned,  curinj: 
tlie  defect  of  law,  and  granting  the  power  to  the  President,  was  still  pending 
in  Congress. 

Since  his  return  from  France  In  July,  1918,  this  officer  being  senior  on  duty 
in  my  office,  had  the  actual  suiiervlsion"  of  all  matters  of  military  justii^e:  the 
selective  draft  then  reciuiring  my  most  urgent  attention,  and  the  volume  of 
rulings  coming  from  the  50  officers  of  the  military  justice  division  heinsr  left 
entirely  for  the  final  signature  of  the  officer  in  question.  He  thereuiK>n  i»ri- 
pared  this  amending  order,  enibo<lying  the  fundamental  principle  already  ex- 
pressly repudinte<l  both  by  you  and  by  me,  and  took  It,  not  to  yourself  nor  to 
myself,  but  dlre<*tly  to  the  office  of  the  Chief  of  Staff.  The  radictil  nature  »»:" 
the  proposetl  change  of  rule  in  this  respect  was  not  calleti  to  the  attention  «»f 
that  office ;  rather  was  it  represented  as  involving  merely  verbal  improvements. 
It  issued  on  September  11;  and  amidst  the  mass  of  other  prlntwl  general 
orders  it  never  came  to  either  your  attention  or  mine  until  recently.  Her«». 
then,  was  a  second  attempt  to  introduce  into  our  overseas  riractice,  snr 
reptitlously,  the  same  unsound  assumption  of  power  which  had  been  alreml\ 
squarely  rejected  nearly  a  year  before. 

This  sudden  and  inconsldered  Introduction  of  such  a  fundamental  novelt\ 
was  indeetl  calculated  to  evoke  objecjtlon  from  the  reviewing  authoritie^i  ii. 
France,  more  especially  from  a  (»ommander  in  the  field  who  had  been  aocordeil 
in  unprece<lented  fashion  that  independence  of  military  action  so  wist^ly  ex- 
ercised by  Gen.  Pershing.  The  unwisdom  of  this  act,  added  to  its  surreptition< 
ness,  was  under  the  circumstances  extreme.  But  it  Is  not  true  to  assert  that 
the  order  "  Is  now  being  op[K).sed  by  the  commanding  general  American  Kx|  i^ 
ditionary  Forces."     Had  it  been  opposed  or  protesteil  this  attitude  would  Inn^* 
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Keen  nntural  enon^It.  On  the  contrary,  no  word  of  such  oi)positlon  or  ohjection 
is  anywhere  on  record  In  my  office,  nor  can  any  trace  of  It  l»e  found.  The  only 
ilm-uiiient  in  which  is  found  any  objection  on  a  iM)int  of  law.  on  the  parf  of 
rlie  commandln;;  general  in  dlHaKreenient  with  the  Acting  Jndjre  Advocate 
<;eneral  in  Fniuce,  is  u  memorandum  of  Novenilier  14,  1918.  raising  a  question 
ttoder  the  thirty-seventh  article  of  war.  Tliat  article,  which  a])plies  etinally 
at  h(»me  and  in  the  field,  lays  down  the  usual  modern  rule  forhidding  that  an 
«Tn»neous  ruling  on  evidence  or  proce<lure  shall  be  ground  for  disapproval 
unless  it  alfect.s  the  sulistantial  rielits  of  the  accused  **  in  the  4)pinion  of  the 
reviewing  or  contirming  authority'":  and  the  contenticm  of  (ten.  lVrshing*s 
jiMlpe  advocate  was  that  under  this  statute  only  the  reviewing  authority  can 
pass  ui)on  the  question  of  in-suflfc-iency  of  evidence  as  a  substantial  error 
There  is  no  mention  of  General  Onler  No.  84  in  the  entire  d<K'Uuient,  nor  any 
reference  to  its  contents.  Neither  in  this  nor  in  any  other  d(K*unient  yet  re- 
<^ived  from  C>en.  Pershing's  headquarters  is  there  any  ofiposition  to  (Jeneral 
onler  No.  84.  The  insinuation  that  here  again  the  Army — this  time  the  Army 
in  France — is  opiNising  a  beneficent  mea.sure  of  reform  in  military  law  Is 
baseless. 

The  foregoing  two  instaneeis  of  a  groundless  charge  that  I  have  opposecl  the 
reforming  efforts  of  this  officer  are  intimately  connected  by  him  with  a  third 
in.stance  equally  groundless,  in  which  the  misrepresentatiim  has  l>een  .<o  slg- 
iiiti<'aDt  to  the  public  that  I  must  in  this  place  reiH>rd  its  refutation.  In  the 
sanie  letter  of  this  offic*er.  published  in  the  C<ingressional  He(*ord.  Febrimry 
19.  hist,  page  d&^,  c*olumn  1,  the  officer  is  supiN)sed  to  \ye  exonerating  him.<^lf 
fnun  criticism  made  on  the  floor  of  (Congress  that  he  **  should  have  gone  dlrei'tly 
rn  the  President  **  w^hen  balked  in  his  eftorts  made  within  the  department. 
PnriMirting  then  to  explain  the  *'  impossibilities  of  such  a  course,"  he  gives 
iis  an  illustration  his  action  when  four  sentences  of  death  were  r)ending  in  the 
department  for  confirmation  and  when  this  office  had  recommendetl  execu- 
tion: '*  I  went  to  the  head  of  tlie  office,"  meaning  myself,  of  course,  presumably. 
"  and  orally  presented  to  him  my  views  in  opposition.  I  then  filed  with  him  a 
memorandum  in  which  I  did  my  best  to  show  what  seemeil  to  me  to  l)e 
•ibvious.  that  these  men  liad  been  most  unfairly  tried,  had  not  been  tried  at  all. 
and  ought  not  to  die  or  suffer  any  other  punishment  ui)on  such  records.  Dis- 
■«»vering  that  these  memoranda  had  not  l>een  presented  to  the  Swretary  of 
War.  and  feeling  justified  by  the  fact  that  I  luul  no  other  fotum  in  this  de- 
jwirtment,  I  gave  a  copy  of  the  memorandum  to  a  distinguished  member  of  the 
Jndidary  Committee  of  tlie  House  and  was  told  by  him  that  he  could  present 
the  cjises  to  the  Piesident  himself."  The  story  as  thus  t<dd  is  plausible,  and 
purports  to  condemn  the  superior  authorities  of  the  War  Department,  and 
implies  that  the  subsequent  commutation  was  obtalne<l  solely  by  this  outsi<le 
interventioD  of  a  Mem))er  of  i^rtigress.  But  a  simple  perusal  of  the  official 
flies  BOW  lying  before  me  demonstrate  that  the  charge  is  a  mere  fabri(*atioD 
:ind  a  cruel  one. 

These  cases  of  the  sentence  of  death  had  \yeen  penfiing  during  March,  1918, 
in  this  office.  These  several  officers  in  the  Division  of  Military  .lust ice  had, 
after  scrutiny,  found  no  legal  error,  and  the  record  in  that  con(iition.  ap- 
I»rr)ved  by  the  very  officer  who  now  makes  tliis  charge,  had  been  placed  in  my 
hands.  In  the  meanwhile.  I  submitted  it  infonnally  to  more  than  (me  other  offi- 
t^r,  including  a  Judge  advocate,  not  at  that  time  attached  to  this  office,  who 
liad  taken  part  in  the  1916  revision  of  the  Court-Martial  Manual  in  the 
<liapter  upon  pro<*edure.  witnesses,  and  evidence,  and  whose  name  is  well 
knc»wn  to  the  legal  professicm  as  an  authority  on  the  subject  of  evidence:  the 
memorandum  of  the  latter  disclosed  no  reason  to  doubt  the  adequacy  of  the 
I»nK)f  of  the  offen.se.  Meantime,  also.  I  had  directed  further  inquiries  to  be 
niade  in  my  office  as  to  the  practice  in  respect  to  death  sentences  for  the  offense 
<»f  sleeping  on  post  In  the  theater  of  war:  for  two  of  the  sentences  were  im- 
WkhI  for  the  offense  of  sleeping  on  post. 

nn  April  5.  1918.  my  memorandum  transmitted  the  four  death  cases  to 
f;«-n.  March,  Acting  Chief  of  Staff;  the  memorandum  including  this  state- 
ment, "There  is  a  very  large  question  in  my  mind  as  to  wliether  clemency 
*<hoiild  be  extended,"  and  calling  attention  to  the  express  request  of  the  com- 
mander-in-chief in  France  and  of  his  judge  advocate  (already  alluded  to  above 
in  this  letter),  that  the  death  sentences  should  be  confirmed.  On  April  15  the 
«?enior  officer  on  duty  in  my  office  (the  one  now  making  these  charges)  pre- 
?ientHl  a  memorandum  to  me,  at  my  request,  examining  the  four  cases  in 
detail.    In  the  two  cases  of  sentences  for  refusal  to  drill  this  memorandum 
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refers  to  the  pleii  of  guilty  put  in  by  tiie  accused ;  then,  treating  together  ih»* 
two  cases  of  Sebastian  and  (\m)1c,  sentenced  for  sleeping  on  post,  the  m<'ni<H 
randuHi  continu<*s:  "The  death  i>enalty  in  each  of  tliese  cases  was  awartl*^l 
for  sleeping  on  post,  after  a  plea  of  guilty."  The  memorandum  goes  on :  •*Thes^ 
cases  were  not  well  tried."  setting  forth  the  inadecjuate  composition  of  th** 
court:  "those  were  mere  youth:  not  one  made  the  slightest  tight  for  his  life: 
each  was  defonde*!  by  a  second  lieutenant;  sucli  defense  as  each  had  was  not 
worthy  the  ranie.  Were  I  charged  with  the  defense  of  such  a  boy  on  trial 
for  his  life.  I  would  not.  wiiile  charged  with  that  duty,  permit  him  to  make  h 
plea  that  meant  the  forfeit  of  his  life."  This  memorandum  of  the  officer  in 
question  was  date*!  April  15.  It  was  addressed  personally  to  me  in  roujrli 
draft,  and  was  not  such  a  document  as  is  usually  prepared.  In  final  form,  ftir 
transmission  beyond  the  immediate  chief.  On  the  very  next  day  a  tlocumeiiT 
date<l  April  16.  signed  by  me  personally,  was  file<l  with  the  <'hief  of  Staff;  it 
begins :  **  Since  our  interview  on  the  four  cases  from  France  ♦  •  *  j,jj 
attention  Ims  been  Invited  to  certain  facts  of  which  I  had  no  knowledge  at 
the  time  of  the  interview  and  to  which  I  think  your  attention  should  be  invited/* 
The  memorandum  then  procee<ls  in  the  fourth  and  concluding  paragraph  as 
follows :  *'  Permit  me  finally  to  observe,  without  reopening  the  t*ase,  that  it 
will  always  be  a  nmtter  of  regret  to  me  that  the  four  cases  up<m  which  w«* 
were  called  upon  to  act  were  not  well  tried."  The  memorandum  then  c*m- 
tinues,  using  almost  literally  the  language  of  the  above  officer^s  memorandum: 
*'  Kach  of  the  four  defendants  was  a  mere  y<mth,  and  1  am  a  little  Impressed  b> 
the  fact  that  not  one  of  them  made  a  fight  for  his  life.  Each  of  the  men  wa* 
defended  by  a  second  lieutenant  who  made  no  special  plea  for  them.  I  re^er 
exc<*edingly  that  in  each  case  the  accused  w^as  allowed  to  make  a  plea  of  guilty. 
As  counsel  for  them  I  should  have  stwngly  advised  that  they  plead  not 
guilty."  It  will  i>e  observed  that  this  langtiage  is  almost  a  literal  reprocluc- 
tlon  of  the  langimge  of  the  above  officer's  memorandum  above  quoted  and  filed 
with  nie  on  the  very  day  before.  On  the  very  next  day,  viz.  April  17,  the  Chief 
of  Staff  writes  a  memorandum  to  the  Secretary  of  War. 

The  notable  fact  of  chronology  thus  is  that  within  24  hours  after  receiving 
the  memorandum  of  the  senior  officer  on  duty  under  me,  in  opposition  to  the 
confirmation  of  these  sentences,  I  myself  drafted  and  sent  to  the  Chief  of 
Staff  a  memorandum  covering  the  very  points  mentioned  by  the  above  officer 
and  using,  in  large  part,  the  identical  language.  Furthermore,  within  24 
hours  more,  or  within  48  hours  after  memorandum  in  question  was  dated, 
the  Chief  of  Staff  had  filed  a  memorandum  with  the  Secretary  of  W'ar.  On 
May  1  the  Secretary  of  War  forwarded  the  records  to  the  President,  recora 
mending  clemency,  and  oh  May  4  the  President  remitted,  by  pardon,  the  sen- 
tence of  death  for  the  two  men  sleeping  on  post  and  reduced  the  sentence  of 
the  other  two  men  to  three  years  (for  refusal  to  drill),  thus  following  exactly 
the  rcHfommendation  of  the  Secretaiy  of  War,  and  explicitly  thanking  tin' 
Secretary  for  his  careful  presentation  of  the  cases. 

Whatever,  therefore,  may  have  been  said  to  the  President  during  this  inter- 
val l>y  the  l^lember  of  (\>ngress,  It  is  obvious  that  the  President's  action  wa< 
taken  as  the  culmination  of  a  careful  study  of  the  case  within  the  dei>artnient 
and  of  a  series  of  memoranda  initiated  in  my  department  and  following  their 
due  course  to  the  Secretary  of  War;  and  that  this  conclusion  was  the  result 
of  tlie  united  efforts  of  all  the  War  Department  officials  concerned  with  that 
subject  in  which  the  rOle  of  the  officer  in  question  was  only  a  minor  one,  and 
was  at  the  beginning  far  from  being  a  humane  one. 

But  the  specially  notable  fact  is  that  I  not  only  lncon>«>rated  and  i^resentt'^i 
the  ideas  of  the  officer  In  question,  b\it  that  I  was  unfortunately  thus  le<l  In^* 
ail  important  blunder  of  fact  through  my  reliance  upon  it.  In  paragraph  4 
of  my  memorandum  I  state<i,  as  a  ground  for  doubting  the  thoroughness  of  \he 
trial.  "  in  each  case  the  accused  was  nllowed  to  make  a  plea  of  guilty."  Th»' 
(^hlef  of  Staff,  in  his  memorandum  opposing  the  extension  of  clemency.  pointf*«l 
out  the  blimder.  as  follows :  "  Referring  to  paragraph  4  of  the  memorandum  ''f 
the  Judge  Advocate  General,  I  do  not  find  that  his  statement,  *I  regret  exceeil- 
iiigly  that  in  each  case  the  accuse<l  was  allowed  to  make  a  plea  of  guilty.'  is  ;t 
fact ;  tlie  re<»ord  shows  that  two  of  these  men,  namely,  Pvt.  Sebastian  and  Pvt 
Cook,  did  plead  not  guilty,  and  In  the  cases  of  the  other  two  men,  Pvts.  1^'poyeii 
and  Fishback.  although  the  accused  pleaded  guilty,  the  court  proceetlcfl  to  rakt» 
evidence  in  the  cases  In  spite  of  that  plea."  The  significant  thing  about  tin- 
error  in  the  officer's  memorandum  was  that  I,  relying  implicity  on  his  menu»- 
randum,  was  led  to  repeat  the  same  error  in  my  own  memorandum  for  the  Chief 
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of  Staff,  thus  fiimlyhln^  the  hitter  the  ciH^nliiK  for  his  destructive  criticism 
aU>ve  quoted. 

It  is  now  apparent  that  the  statement  in  the  officer's  ftbove-quote<l  letter  of 
February  19,  "discovering  that  these  memoranda  had  not  been  presented  to 
tne  secretary  of  \\  ar."  is  not  only  a  gross  misrepresentation,  in  that  the  very 
Hieas  and  language  of  his  memorandum  were  incorporated  in  my  own  memoraii- 
Uom.  but  that  this  document  went  forward  within  24  hours  'to  the  ("hief  of 
Staff  and  within  48  hours  to  the  Secretary  of  War,  and  that  these  documents 
were  oHicially  on  file  and  could  have  been  inspected  in  the  file  at  any  moment : 
HO  that  the  officer  in  question  must  have  gone  to  the  Member  of  Congress  with- 
out any  attempt  to  discover  the  facts:  and  one  year  later  he  has  published  far 
«nd  wide  a  defamatory  statement  which  is  contrary  to  facts  as  thev  stare  out 
from  the  face  of  official  records. 

I  confess  myself  unable  to  comprehend  such  methods  of  manipulation  in  this 
airitation.  Certainly,  to  cope  with  them  would  be  endless,  and  I  shall  not  at- 
f«»nipt  to  continue  the  refutation  of  any  others  of  the  specific  and  completely 
jToundless  charges  reflecting  upon  my  suppoHe<l  personal  attitude. 

I  close  this  part  of  my  comments,  regretfully  entered  into  by  me,  with  the  ob- 
wvatlon  that  neither  in  these  nor  in  any  other  aspects  of  this  issue  of  funda- 
Baental  legal  principle  has  there  been  exhibited  at  any  time  any  opposition  on 
my  part  to  measures  of  real  improvement  in  military  law  or  procedure.  The 
issue  here  was  simply  whether  the  incumbent  of  my  office,  whether  acting  ad 
interim  or  for  the  four-year  term  of  appointment,  should  be  vested  with  a  power 
which  belongs,  if  anywhere,  in  the  President,  and  which  Congress  alone  can 
irant  to  him.  Neither  ambition  nor  any  other  motive  will  ever  induce  me  to 
aKsent  to  an  illegal  and  unwise  a.Msnmption  of  official  power.  Apart  from  this 
wngle  instan(*e,  I  have  never  opiKised  any  action  or  proposal  of  the  officer  In 
qi:es«tion  directed  either  to  the  impnivement  of  military  justice  In  general  or 
l(»  the  doing  of  better  Justice  in  an  individual  case ;  and  this  for  the  simple 
rwison  that  he  has  never  made  any  such  proposals  to  me.  Except  for  the  period 
01  his  absence  in  France  for  about  90  days  in  April- July  last,  he  has  been,  since 
August,  1917.  the  senior  officer  on  duty  In  ray  office,  with  ample  opportunity  to 
introdmv  general  improvements  of  proceilure  or  to  remedy  individual  cases: 
ami  the  moral  responsibility  for  not  initialing  whatever  might  have  been  done 
fiiKj  wais  done  lies  therefore  upon  him  for  the  greater  part  of  the  war  i)eriod. 
How  ample  was  that  general  opportunity  to  act,  unchecked  either  by  me  or 
by  yourself,  may  be  plainly  seen  by  the  manner  In  which  General  Order  No.  84, 
al)ove  mentioned,  was  promulgated  in  September,  1918.  And  how  little  he  did 
ill  fact  avail  himself  of  Individual  opportunities  may  be  Inferred  from  the  cir- 
cumstances that  In  the  three  cases  recently  cited  on  the  floor  of  Congress  as 
f-fiscs  of  excessively  severe  sentences  In  which  this  r>ffice  is  said  to  have  harshly 
<leinetl  an  application  for  ndtlgatlon  by  clemency  ((.'.  M.  Nos.  113076,  115500, 
Jiml  Ri»bbln*s  case),  the  document  ccmtaining  the  refusal  to  recommend  clem- 
wi(  y  bears  in  each  of  the  three  cases  the  signature  of  that  officer  himself. 

I  would  have  preferred  to  be  spared  the  recital  of  these  factii.  Hut  even  as 
ii  is  I  have  refrained  from  the  (Hsposal  of  other  speclttc  criticisms,  eciually 
^Toundiess,  in  which  i)ersonnl  mention  would  have  been  necessary.  I  have 
^M  no  more  than  seeme<l  unavoidable  in  refuting  these  unjust  inuendoes, 
uow  !<4i  widely  .spread  that  it  is  perhaps  imiMwsible  for  the  truth  ever  to  over- 
tHke  them. 

fill).  Rf'cotnmendatioitH. — I  have  not  made  my  i)osltlon  clear,  Mr.  Secretary, 
if  I  have  given  the  Impression  that  in  my  opinion  there  is  nothing  to  change 
•  r  to  iuii>rove  in  our  system  of  military  justice.  My  chief  concern  in  this  letter 
lias  been  to  remove  the  slurs  that  have  been  cast  Upon  the  whole  system  as 
•^nch :  to  refute  by  plain  facts  the  extreme  and  exaggerated  criticisms  that  are 
nilculated  to  undermine,  unjustly  and  needlessly,  the  public  confidence  in  that 
system :  and  to  redeem,  if  I  can  assist  in  doing  »►,  the  honor  of  that  admirable 
band  of  conscientious  and  able  officers  who  have  been  called  to  share  in  its  ad- 
iiiiuLstration  during  the  last  two  years.  I  would  lilve  the  American  i)eop]e  to 
Icnow  c«>nfldently  and  take  pride  in  the  fact  that  we  possess  a  genuine  and  ade- 
quate system  of  military  justice,  founded  upon  the  Constitution  of  our  fore- 
fathers and  the  acts  of  Congress  of  our  contemporaries — admin lstere<i  in  the 
trial  <*ourts  by  officers  reijuired  to  be  familiar  with  it — ^and  thoroughly  scru- 
tinized in  its  appellate  stages  by  professional  lawyers  who.se  sole  object  is  to 
iiiHure  conformity  to  the  requirements  of  law  and  to  setntre  the  just  prottM^tion 
«»t  the  accused. 

That  military  justice  can  not  i)e  imi)rovod  in  any  details  could  certainly  not 
^•t'  n>aintaine<l  by  anyone.     But  neither  dot»s  anyone  maintain  that  civilian  jus- 
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tici*  is  pori'iM't.  Tlic  cxporii'iKv  i>f  tho  Inst  two  y<*ars.  wIk'Ii  fjin»fully  snnM. 
v.jll  (lonbtU'ss  rovoal  wis'o  in«»jisiiri»s  by  whiHi  iin))roviMnwits  of  th»*  militiin"  "itli* 
can  Ik'  st'cunMl.  TIu*  saiia»  is  iriit*  of  oacli  one  of  owr  histitntions.  rivi!  :is  «vll 
as  iniliiary.  Uiat  has  passiMl  tliroiiKh  tli<^  <TiiciMe  «»f  war  lime.  Hut  it  will  tirsr 
li"  iiecessjiry  to  ronipare  <liv4M*j:iMit  fti>inioiiK.  has^Ml  on  tllffereiU'Os  nf  Iix-a!  rt- 
pcrh'iico.  aiMl  of  iiii])ortaiit  p«»li<*k»s.  At  the  pnsent  iiionient  tliiTe  Iic*»  lH*f<iTv» 
MM'  a  voluniiiions  report,  in  nainuM-ript.  n*prosentin>r  the  <^>lhite<l  result  »»f  jius- 
;resiions  of  lniprov(>iuent,  pn^partMl  at  my  rwiuest  hy  ea<'li  one  of  the  ot!iivr>«« 
flniy  in  my  of!ir«',  as  ttased  on  ills  own  ol)Her  vat  ions  aufl  exjierieiu-e.  In  its  rtiijil 
lonn  tliis  report  will  l»e  of  the  ^rejitost  value; 

Meanwhile,  as  it  is  never  my  preferenee  to  remain  o«aitent  with  a  «iefenM\viir 
critical  attitude,  but  ratiier  to  offer  constructive  measures  whert»  ai»t  iuiil  n*"*-**^ 
sary,  I  ventun*  to  select  a  few  proi)osals,  represent iiiir  tliose  wlil<-]i  in  ai>  ji»»i«- 
nient  otTer  the  j^reatest  promise  of  benefit  nnd  require  the  least  as^istjUHv  fn« 
statutory  chan;:e.  I  refrain  from  explaining  at  length  in  this  I*  ttrr  tlin  i»fferf 
of  eacli  ])roposal  :  it  will  be  fairly  obvious  to  one  familiar  with  the  iniMfiP. 
system. 

'I'hc  s[)(M'ili<'  ]iropos4i]s  are  as  follows: 

1.  {u)  liy  j^eneral  order  amend  )»ara;zraphs  75  aiui  7t»  of  the  Manu.il  "f 
Courts-Martial  relatinj;  to  submission  and  lnvestijjati<»n  of  ^-har^es.  sn  u^  > 
re(piire  the  ollict»r  innniMliately  exercising  sunnaary  <*ourr-martial  Juris»iii-ti'>!! 
t>ver  the  connnand  to  whi<*b  the  ac<*use<l  behmjrs  either  to  iiersonally  iinnlu«'t 
till'  investigation  or  else  to  depute  it  to  an  ofliotT  of  exi>eriem^.  pref^-rably 
not  below  the  rank  of  eaptain,  and  to  <'onfront  the  aeeuHCMl  witli  wltness»»>  :iini 
prepare  a  snnnnary  of  the  evidencv  and  settle  upon  it  in  a^reemenr  with  tht*  .V- 
<'Usim1.  substantially  as  in  the  Hritish  practice. 

ih)  Amend  paragraph  7m  of  the  Manual  **  Determination  of  proiHT  trial 
(Miurt  "  by  a  ;:»Mieral  ord(»r  providing  in  substance  that  the  olllcer  exenisinf 
ciairt  inartial  jurisdiction  shall  not  order  a  case  to  trial  until  he  has  re<vivi>i1 
and  considered  tlie  written  opini(»n  of  his  staff  Judge  advocate  or  of  this  oifH-e. 

The  intent  of  this  ])ro]>osal  is,  l)y  layln^r  down  with  pjreafer  particuiarity  rlin 
duties  :ind  resj)f)nsildlities  of  investijratinjr  ollicers  and  of  staflF  judw  ndv«K:it*^. 
to  i:ii;ii-d  :i;rninst  nwy  po^^sibility  of  (//)  hnsty.  ill-considertHl.  or  arbitrar\  iu-i'mA'. 
by  :ii.y  rnnnn:jndin^  ollicer.  i  In  orderinjr  any  |>erson  to  trial  without  full  'M\'\ 
cnrclul.  :is  well  as  impartial,  invcstipition  of  the  cas<».  and  tnitil  rpsis^iiiMh!*- 
probMbility  of  his  iruilt  has  been  shown,  or  {*)  ti'ivial  case-i  ;:oin;:  In't'on 
trcticiai  courts:  iiiid  also  to  insure  jidi'ipiate  i>reparation  in  all  c;i»>vv  ordc^^l  ••• 
trinl. 

2.  id)  Amend  the  forty-rir'th  article  of  war  by  strikinir  out  the  wonN  "  ii- 
time  of  pence." 

ih)  liy  ju'(»per  amendnieiiT  of  the  Ai*ticU»s  of  War.  so  chancre  the  c«»m|NKiti'ii! 
and  in<-rease  the  importance  and  the  powers  of  the  si>e<*ial  court-martial,  ilui' 
(liU«'  the  I»ritish  district  court-martial)  It  may  award  confinement  up  to  t\v«' 
years  with  accompanying^  forfeitnn»s  of  j)ay  atid  aIlowan<'es:  and  may  adjml^' 
a  susp  nded  sent(»nce  of  dishonoralde  di.s<*harjr<',  to  be  susptMHUnl  until  fli- 
soldier'*^  rel(»ase  from  coiiliuement. 

{<•)  Provide  by  ;;eneral  order  further  amending  the  seven ty-eiy:hth  parauraW- 
of  ilie  Manual  for  < '<»urts- .Martial  by  way  of  caution  to  nmvenini:  .luthoriTit- 
as  an  expression  of  the  poii'.y  of  the  (Government,  a  directiiai.  substantially  v. 
tile  lanL'uiire  of  ilie  ;:eneral  order  issu*'d  January  22.  VMU,  that  **  Triai  !•> 
L'eueral  court martial  will  be  ordered  oidy  \n  here  the  puiushinent  that  miL'ht  l»- 
imposed  by  a  special  (»r  summary  court  or  by  the  commandinir  ofii<'«'r  umler  \\\*' 
provisinns  of  the  oim'  hundred  and  fourth  article  of  war  would  Ik»  under  :i' 
cii-cunistances  of  the  case  clearly  inadeipntte." 

1  believe  the  chanLTes  iurhnled  in  this  ])ro])o.^al  would  tend  iM»werfully  t"  ir 
creas<'  the  lUMiiber  of  special  courts-martial,  ami  correspimdinjriy  de<-reas<'  th*- 
;rerM'ral  court*^.  as  in  the  Hritish  Army:  and  thereby  atitomatically  to  nHlU('«* 
the  possibility  of  unduly  severe  sentences.  Strikinj:  the  words  **  in  time  "t 
peace"  out  of  the  tori  \ -liftli  article  of  war  would  emd)le  the  l*resident  te  Ti\ 
the  uiaxiinuin  limits  of  punishments,  in  war  as  well  as  |X»ace. 

:>.  KecoLniizini:  (he  ne<H|.  in  the  trial  of  serious,  difliculi  and  complii-:irf. 
<*ases  of  an  impartial  leual  adviser  to  the  trial  court,  and  nH*o;;nizinj:  alsi»  rlw 
ditliculiles  involved  in  the  institnticMis  of  so  far-reachinjr  a  chany:**  in  our  \\^- 
tein  of  court-martial  pro<'edur«».  1  pro]»os4',  in  order  to  tr^-  out  the  plan — 

{(I)  .\  iieneral  order,  modeletl  after  the  practice  4>f  the  Hritish  tield  ::en«*nii 
court-martial,  of  appointing:  an  e«<pecially  <pialitied  member  «)n  the  (H)urt  wIm» 
is  rM|uii-ed  t«»  be  present  at  the  trial  of  all  serious,  difficult,  and  mmplit'atM 
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<as«*s.  tlii8  uiember  to  \>e  a  member  of  the  Judge  Advocate  (ienerars  Depart- 
ment, if  one  >>e  reasonably  available. 

4.  Adopt  either  the  amendment  to  Revised  Statutes  1199,  proposed  by  the 
ScHTetarj-  of  War  January  19,  1918,  which  covers  the  ground  more  completely 
nrtd  more  flexibly  than  the  now  pending  bills,  and  also  leaves  the  final  i)ower  of 
ultimate  decision  in  tlie  President  as  C3ommander  in  i'hlef  of  the  Army ;  or  else 
i\(\o\)t  the  plan  emlM)dle<l  in  the  pro|)ose<l  Joint  resolutitm  sent  to  Senator  Mc- 
Kellar  Febnmry  2<).  1919.  which  allows  tlie  President  ti»  '*  correct,  change,  re- 
verse, or  set  aside  any  sentence  of  a  <»urt-martial  fouml  by  him  to  have  been 
i»rrone<>usly  adjudged  whether  by  error  of  law  or  of  fact." 

This  would  supply  the  needed  appellate  jurisdiction  over  court-martial  .sen- 
ten<ns,  lacking  under  existing  law,  and  would  place  it  in  the  Commander  in 
''hief  of  the  Army,  who  would  normally  act  on  the  re(Hmunendation  of  his  con- 
stituted legal  adviser  in  military  matters,  the  Judge  Advocate  (ieneral. 

E.  H.  Chowder, 
Judffe  Advocate  (ienernt. 
The  Secrktary  of  War. 


Exhibit  73. 

kxtract  mom  aimvtant  r.knkral*8  t-ari.egram  no.  no.j,  i>.\ted  january  20,  1918. 

Paragraph  3.  Order  made  directing  Brig  (ieii.  Walter  A.  Bethel,  jU4lge  advo- 
<-ate,  H.ssume  charge  of  branch  office  of  Judge  A4lvfK*ate  (general  establishe<l  lu 
France  by  W^ar  l>i>artment  Cieneral  Orders,  No.  7.  current  series,  and  to  perform 
the  duties  of  Acting  Judge  Advocate  General  indicate<l  in  said  order. 

EXTRACT  FROM    ADJl/TANT  GENERAL'8  CABIJCGRAM   NO.    6<{«,   I>ATKD  .JANITARY   20,   1018. 

Paragraph  1.  General  Orders,  No.  7.  these  hea<U|uarters,  publish  courts- 
maitial  rules  of  procedure  prescribed  by  President,  effective  February  1,  an 
f>utliiie  of  which  Is  furnished  for  your  information.  Rule  1 :  Sentence  of  death 
or  dismissal  of  officer  conflrme<l  by  commanding  general  of  territorial  depart- 
ment or  division  not  to  be  executed  until  review  of  record  in  tlie  office  of  Judge 
Advm-ate  General  or  branch  thereof.  Acticm  to  l)e  entered  in  rect)nl  and  to 
nmclutle  with  recital  that  the  exe<*ution  of  sentence  will  be  dlrei*te<l  in  orders 
aft^r  the  record  of  trial  has  been  reviewetl  by  Judge  Advocate  General  and 
that  jurisdi^'tion  is  retained  to  take  additional  or  corrective  action  prior  to  or 
at  time  of  publication  of  general  court-martial  order  in  case.  Rule  2:  Sentence 
of  dishonorable  discharge  not  intende<l  to  be  suspende<l  \\i\\  not  be  ordered 
HXi-i-utetl  l>efore  review  of  record,  as  in  rule  1,  and  action  to  conclude  with  same 
mital.  Rule  3:  When  record  of  trial  in  cases  covered  by  rules  1  and  2  is 
reviewed  in  the  offi<*e  of  Judge  Advocate  General  or  branch  thereof  the  reviewing 
authority  will  be  informed  as  to  the  legality  of  his  proposed  action.  Errors 
and  omissions  which  admit  of  correction  will  be  indicated.  Proi)er  disposition 
of  ease  suggested.  Rule  4 :  Delay  in  execution  of  sentence  by  reason  of  these 
rules  to  be  credited  on  any  term  of  confinement  or  imprisonment  imposed.  Rule 
o:  Procedure  prescribed  in  rules  1  and  2  to  apply  to  commanding  generals  in 
the  field  when  the  Secretary  of  War  so  decides  and  orilers.  Rule  6 :  Authorizes 
tlM»  Secretary  of  War  to  estiibllsli  branches  of  the  office  of  Judge  Advocate 
General  for  review  of  courts-martial  records.  Section  2  of  the  order  reads  as 
follows:  There  is  hereby  established,  in  aid  of  the  revisory  ]K>wer  conferred  on 
the  .Tudge  Advocate  General  of  the  Army  by  section  119^),  Revised  Statutes,  a 
branch  of  the  office  of  Judge  Advocate  General,  at  I*aris.  France,  or  at  some 
other  ])oint  convenient  to  the  headquarters  of  the  American  Expetlitionary 
For«»s  in  French,  to  be  selected  by  the  officer  detailed  as  the  head  of  such 
branch  office,  after  conference  with  the  commanding  general  of  the  American 
Kxi^lltlonary  Forces  in  France.  The  officer  so  detailed  shall  be  the  Acting 
Judge  Advo(!ate  General  of  the  American  Expeditionary  F'orces  in  Europe,  and 
shall  report  to  and  be  controlle<l  In  the  performance  of  his  duties  by  the  Judge 
Advo<*;ite  General  of  the  Army.  The  rwords  of  all  general  courts-martial  in 
which  is  imposed  a  sentence  of  death,  dismissal,  or  dishonorable  discharge,  and 
of  all  military  commissions  originating  in  the  said  expeclitionary  forces  will 
be  forwarded  to  the  said  branch  office  for  review,  and  it  shall  be  the  duty  of  the 
said  Af-ting  Judge  Advocate  General  to  examine  and  review  such  rei'ords,  to 
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return  to  the  proper  commanding  officer  for  correction  such  as  are  incomplete, 
and  to  rei>ort  to  the  proper  officer  any  defwt  or  Irregularity  which  renders  tht» 
findings  or  sentence  invalid  or  void,  in  whole  or  in  part,  to  the  end  that  any 
such  sentence  or  any  i>art  thereof  so  found  to  be  invalid  or  void  shall  not  W 
carrieil  into  effect.  The  said  Acting  Judge  Advocate  General  will  forward  all 
records  in  which  action  is  complete,  together  with  his  reviews  theretjf  and  all 
proceedings  thereon,  to  the  Judge  Advwate  General  of  the  Army  for  iiemianeir 
file. 

BnHILE. 

Exhibit  74. 

War  Pkpabtment, 

Ol-TTCK    OF   THK    JllKJE   ADVOCATE   (JENERVL. 

M'aghington,  Fehruarjf  l>t  191,^. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  All  department  and  division  judge  advocates. 

Subject:  General  Order  No.  7,  War  Department,  1918,  its  purpose,  prcxvilure 
thereunder,  etc. ;  suggestions  as  to  office  administration. 

1.  The  procedure  under  General  Order  No.  7,  War  Department,  1918.  was 
established  to  enable  the  War  DepaPtment  to  do  substantial  justice  in  thot^* 
cases  In  which  it  is  found,  on  reviewing,  in  this  office,  the  records  of  trial  hy 
general  courts-martial,  that  persons  have  been  improperly  or  insufficiently 
charged  with,  or  convicted  on  insufficient  or  illegal  evidence  of,  serious  crink*s 
or  offenses,  and  dishonorable  discharge  or  dismissal  has  already  beivnie  ar. 
accomplished  fact.  Oases  of  this  character  are  not  numerous,  but  a  case  <m*- 
casionally  arises  In  which  remedial  action  by  way  of  remission  of  sentence  with 
an  offer  of  restoration  to  duty  or  reenlistment  Is,  at  best,  but  a  futile  attempt  t»» 
do  Justice  so  long  as  a  discharge  or  dismissal  which  has  been  finally  executeij 
can  not  be  reached  and  set  aside  or  reversed,  but  must  remain  standing  forever 
against  the  record  of  the  accused.  Cases  where  the  death  sentence  is  impose^l 
also  fall  within  this  class.  Great  embarrassment  would  result  if  it  should  be 
held  that  a  death  sentence  was  illegal  after  the  same  had  been  exe.?uted. 

The  necessity  for  a  new  procedure  growing  out  of  the  circumstances  in4ll- 
cated,  it  goes  without  saying  that  it  was  not  intended  by  the  publication  .jf 
General  Order  No.  7  to  magnify  or  Increase  the  Importance  of  this  office  or  de- 
crease the  importance  or  responsibility  of  department  or  division  judge  ad- 
vocates. 

2.  In  order  to  bring  about  the  necessary  cooperation  In  the  enforcement  of 
General  Order  No.  7,  War  Department,  3918.  the  following  suggestions  are  matl** 
for  your  information  and  guidance: 

(a)  In  all  records  of  trial  by  general  court-martial  falling  within  tlie  purvl«*vr 
of  General  Order  No.  7,  War  Department,  1918,  to  wit :  Cases  involving  a  sen- 
tence of  death,  dismissal  of  «n  officer,  or  dishonorable  discharge  of  an  en- 
listed man,  in  which  it  is  not  iutendeil  to  suspend  the  dishonorable  diswhar^r. 
the  department  or  division  judge  advocate  should  prepare  a  review  of  the  en- 
dence  in  the  case.  This  should  be  as  brief  and  concise  as  possible,  but  shoiilil 
outline  clearly  the  evidence  upon  which  the  conviction  must  rest.  A  ri»py  i.f 
this  review  or  summary  of  the  evidence  should  be  attached  to  the  reci>ril  tn 
which  it  pertains  and  forwarded  for  file  therewith  in  this  office. 

ih)  In  all  cases  in  which  the  execution  of  sentence  is  deferred  until  the  n^- 
ord  of  trial  is  reviewed  in  this  office,  Judge  advocates,  prior  to  forn-arding  th»' 
record  of  trial,  will  take  the  necessary  data  from  the  same,  draft  the  genenti 
court-martial  order,  give  it  the  date  of  action  by  the  reviewing  authority,  antl. 
upon  receiving  notice  from  tlie  office  of  the  Judge  Advocate  General,  or  aii> 
branch  thereof,  that  the  record  is  legally  sufficient  to  support  the  findings  anil 
sentence,  cause  the  general  court-martial  order  to  be  published  in  the  usual 
form.     This  will  make  unnecessary  the  return  of  the  rectiril. 

(r)  The  action  of  a  reviewing  authority  upon  a  recMird  of  trial  which  is  t«> 
be  forwarded  to  this  office  for  review  before  the  executi<m  of  sentence  shouM 
he  entered  in  substantially  the  f(»llowlng  form,  the  necessary  changes  Ik-Ih:: 
nijule  to  conform  the  action  to  the  facts  of  each  particular  case: 

(Place  and  dat»\i 

In  the  f<n*egoing  case  of  — the  sentence  is  approved  (but  the  pericxl  of 

confinement  is  reduced  to  ).     The  execution  of  the  sentence?  will  l>e  ili 

recte<l  in  orders  as  of  this  <late  after  the  record  of  trial  has  l>een  reviewer!  in 
the  Office  of  the  Judge  A<lvocate  General,  or  a  branch  thereof,  and  its  legalit> 
there  cletermine<l.     Juris<liction  Is  retalne<l  to  take  any  addition  or  cc»rrecti\r 
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action  that  may  be  found  necessary  prior  to  or  at  the  time  of  the  publication  of 
the  i^eneral  court-martial  order  in  this  case. 

,  Comtnanding, 

id)  When  tlie  record  of  trial  iii  any  case  is  found  legally  insufficient  to  sup- 
in  »rt  the  findings  and  sentence,  the  record  will  Imj  returned  for  the  necessary  cor- 
rective action,  which  will  be  entered  on  the  record  In  substantially  the  follow- 
in^r  form,  the  necessary  changes  being  made  to  conform  the  action  to  the  facts 
<>f  the  particular  case: 

(Place  and  date.) 

In  the  foregoing  case  of ,  under  the  Jurisdiction  retained  In  the  action 

<lare<l ,  the  following  corrective  action  is  talcen: 

J  Action.) 

As  thus  modified  the  sentence  will  be  duly  executed.    Is  designated 

4t<  the  place  of  confinement.     (Or  such  final  order  by  way  of  disposing  of  the 
nist-  as  the  action  may  require.) 

,  Commanding, 

(r)  When  the  additional  or  corrective  action  outlined  above  has  been  taken, 
ihe  ne<-essary  changes  will  be  made  in  the  general  court-martial  order  prior  to 
the  i>ul)lLc^ti(»n  of  the  same.  It  is  neeiiless  to  say  that  any  prior  action  which 
\iiis  U^n  changed  or  nullified  by  sul>se<iuent  action  will  not  be  included  in  the 
uviieral  court-martial  order  as  published. 

(f\  The  letter  of  advice  sent  from  this  office  will  give  in  each  case  the  court- 
nmrtial  record  numl)er  given  the  record  upon  its  receipt  in  this  office.  It  is 
■le>irHl  that  the  printed  copy  of  the  court-martial  order  be  made  to  carry  at  the 
*'iu\  th4»re<>f,  in  brackets,  the  number  reix)rted  by  this  office,  thus:  (J.  A.  O.  C). 

.<•••  . )     Five  copies  of  the  general  court-martial  order  in  each  case  will, 

uhen  published,  be  forwarded  to  this  office  as  promptly  as  possible. 

3.  The  following. suggestlcins  are  made  with  reference  to  the  question  of  office 
;nlministration.  It  is  hoped  they  may  be  helpful  and  that  their  adoption  will 
bring  about  greater  uniformity  in  the  admlnl.stration  of  military  Justice : 

ia)  Judge  advocates  should  not  re<*onHnend  the  reference  of  charges  for 
trial  by  general  courts-martial  until  thorough  investigation  has  shown  that  the 
charges  as  laid  can  be  substantiated  by  sufficient  legal  evidence. 

ih)  They  should  endeavor  in  every  proper  manner  to  limit  the  number  of 
trials  by  general  courts-martial.  No  case  should  be  so  tried  where  the  offense 
<."<^»mmltte<l  can  be  adequately  punished  by  a  minor  court  or  by  administrative 
imnishments  imposed  under  authority  of  the  KHth  Article  of  War. 

ic)  Tliey  should  also  aim  to  prevent  the  trial  of  cases  whenever  It  appears 
on  investigation  that  the  offender  is  lacking  in  mental  responsibility.  In  all 
aises  where  it  api>ears  probable  that  the  accu.<5ed  Is  lacking  in  physical,  mental, 
or  moral  equipment  as  an  efficient  fighting  man,  the  psychiatrist  assigned  to 
duty  with  their  commands  should  be  calle<l  into  consultation.  Disposition  of 
the  case  other  than  through  trial  by  general  court-martial  should  be  made 
whenever  full  examination  shows  this  to  be  proper.  Judge  advocates  should 
realize,  however,  that  the  responsibility  for  decision  in  all  cases  rests  upon 
ihera  and  not  upon  the  psychiatrist  who  may  be  called  into  consultation.  It 
shimld  be  the  latter's  duty  to  advise  but  not  to  decide. 

{(I)  As  the  discipline  of  the  various  commands  improves  it  may  be  possible 
to  reduce  trials  by  general  courts-martial  to  those  cases  in  which  it  is  deter- 
miue<l  by  the  methods  hereinbefore  indicated  that  the  accused  who  Is  under 
;jeneral  court-martial  charges  is  not  a  desirable  soldier  and  that  his  further 
retention  in  the  service  is  a  waste  of  time,  effort,  and  money. 

(e)  When  a  record  of  trial  by  general  court-martial  has  been  received  in  the 
office  of  a  Judge  advocate,  it  becomes  his  duty  to  thoroughly  study  the  case  and 
t«»  recommend  such  punishment  as  should  be  approved.  Where  the  accused 
has  witliln  him  the  elements  of  service,  the  following  principles  should  govern 
in  deciding  upon  the  punishment  to  be  awarded  in  time  of  war : 

( i )  Guard  houses  are  breeding  places  for  crime.  They  are  not  designed  to 
foster  self-respect.  Men  should  be  kept  out  of  them  in  all  cases  except  where 
restraint  is  necessary. 

(ii)  Time  spent  in  confinement  is  time  lost  from  training.  Our  task  is  to 
turn  out  in  the  shortest  possible  time  the  greatest  possible  number  of  traincHi 
men. 

132265— 19— PT  7 17 


962  ESTABUSHMBlfT  OF  MIIJTABT  JUSTICE. 

(iii)  Whenever  and  wherever  ix>ssible,  men  sentenced  to  undergo  confine- 
ment or  hard  labor  should  be  drilled  with  their  organizations  and  required  U* 
serve  punishment  when  other  men  are  resting  or  off  duty. 

(/)  It  is  desired  that  judge  advocates  make  every  i)ossible  effort  to  brini: 
offenders  who  must  be  tried  by  general  court-martial  to  trial  at  the  earliest 
practicable  date,  to  the  end  that  the  period  between  arrest  or  confinement  orr 
the  charges  and  the  date  of  the  trial  may  be  reduced  to  the  lowest  jxj^ible 
limit. 

(g)  Judge  advocates  will  also  expedite  in  every  possible  way  the  prepara- 
tion of  records  of  trial,  their  review  of  the  same,  and  action  thereon  by  the 
reviewing  authority.  They  will  also  endeavor  to  forward  records  to  this  offi^-e 
as  nearly  as  possible  on  the  date  on  which  action  is  taken  by  the  reviewing 
authority. 

(Signed)  E.  H.  CsowDxai, 

Judge  Advocate  Generai. 


Exhibit  75. 

Februaky  20,  1918. 
Memorandum  for  Gen.  Ladd. 

(Suggested  cablegram*  to  Gen.  Pershing.) 

Recently  approved  tables  of  organization  provide  for  one  additional  brigadier 
general,  Judge  Advocate  GeneraFs  Department.  It  is  proposed  to  promote 
Lieut.  Col.  E.  A.  Kreger  and  detail  him  in  charge  of  branch  office  of  Jud^ 
Advocate  General  established  by  our  cable  666.  In  the  event  you  so  desire. 
Bethel  may  remain  in  charge  of  said  branch  office  and  Kreger  be  detailed  on 
your  staff  in  his  stead.    Wire  your  wishes. 


Judge  Advocate  Oenerai. 


Exhibit  76. 

Wab  Depabtment, 
The  Adjutant  General* s  Office, 

Washington,  February  f  0,  191S, 

Memorandum  for  the  Judge  Advocate  General. 

Deab  Gen.  Crowdeb  :  You  may  'recall  that  about  two  or  three  days  ago  I  re- 
ported to  you  the  instructions  of  the  Chief  of  Staff,  that  before  0)1.  Creager's 
nomination  could  be  sent  in  it  would  be  necessary  to  communicate  with  Geo. 
Pershing.  As  you  were  familiar  with  the  whole  situation  I  suggested  that  yoa 
prepare  a  cable,  which  you  stated  you  would  do,  provided  I  would  give  you  the 
reference  to  the  cable  recently  sent  Gen.  Pershing  relative  to  the  establishment 
of  a  branch  of  your  office  in  France.  I  sent  you  this  information  day  before 
yesterday,  stating  that  the  cable  number  was  our  cable  666,  and  have  been 
expecting  to  get  your  draft  or  a  cable  from  Gen.  Pershing,  but  so  far  have  seea 
nothing  on  the  subject. 

Very  truly,  yours,  Ladd. 

Exhibit  77. 

[Extract  from  The  Adjutant  General's  cablegram  No.  816,  Feb.  20,  1918.] 

Paragraph  2.  Recently  approved  tables  of  organization  provides  for  one 
additional  brigadier  general.  Judge  Advocate  General's  Department  It  is  pro- 
posed  to  promote  Lieut.  Col.  E.  A.  Kreger  and  detail  him  In  charge  of  branch 
office  of  Judge  Advocate  General  established  by  our  666.  In  the  event  you  f!o 
desire,  Lieut.  CJol.  Walter  A.  Bethel,  Judge  Advocate  General's  Department,  ma,v 
remain  in  charge  of  the  said  branch  office  and  Kreger  be  detailed  on  your  staff 
in  his  stead.    Cable  recommendation. 

[Extract  from  The  Adjutant  General's  cablegram  No.  857.  Mar.  2,  I9I8.] 

Paragraph  7.  With  reference  to  paragraph  3  your  644.  To  avoid  delay  it  is 
desired  that  you  establish  a  branch  office  Judge  Advocate  General's  Departtneiu 
in  accordance  with  our  663,  paragraph  3,  and  666.  Lieut.  Col.  B.  A.  Kreger  ha^ 
been  nominated  to  the  grade  of  brigadier  general  and  has  been  ordered  to  report 
to  you  to  take  permanent  charge  of  this  office. 
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(Bztnct  from  The  Adjutant  General's  cablegram  NO.  663,  Jan.  20,  1918.] 

Paragraph  3.  Order  made  directing  Bri":.  Gen.  Walter  A.  Bethel,  j\idge  advo- 
cate, asmime  charge  branch  of  offline  of  Judge  Advocate  General  establishe<l  in 
France  bj'  War  Department  General  Orders,  No.  7,  current  series,  and  to  per- 
form the  duties  of  Acting  Judge  Advocate  General  indicated  in  said  order. 

[Extract  from  Gen.  Pcishlnrr's  cablegram  No.  644,  Feb.  25.  1918.] 

Paragraph  3.  With  reference  to  paragraph  2.  your  cablegram  816,  desire  that 
Walter  A.  Bethel  (brigadier  general)  remain  judge  advocate  on  my  staff.  So 
much  of  your  cablegram  as  speaks  of  Walter  A.  Bethel's  remaining  in  charge 
of  branch  office  not  understood.  Paragraph  3,  your  cablegram  063,  of  20th,  ap- 
pears to  supersede  paragraph  169,  Special  Orders,  No.  15,  War  DepartmeiA, 
January  18,  Just  received  in  mall.  Brig.  Gen.  Walter  A.  Bethel  has  not  estab- 
lished bniDch  office  and  will  not  do  so  pending  further  instructions.  With 
reference  to  paragraph  3,  your  cablegram  663,  desire  to  know  when  officers  may 
be  exi)ected  to  arrive  to  establish  branch  office,  as  cases  are  being  held  for  his 
action. 


Exhibit  78. 

Was  Department, 
Office  of  the  Wab  Council, 
Washington,  February  28,  I9J8, 
Memorandum  for  Gen.  Crowder: 

The  following  cable  extract  is  furnished  for  your  information : 

Cablegram  from  Gen.  Pershing,  No.  644,  February  24 : 

"  Paragraph  3.  With  reference  to  paragraph  2,  your  cablegram  816,  desire  that 
Walter  A.  Bethel  (brigadier  general)  remain  judge  advocate  on  my  staff.  So 
much  of  your  cablegram  as  ^)eaks  of  Walter  A.  Bethel's  remaining  in  charge  of 
branch  office  not  understood.  Paragraph  3,  your  cablegram  663,  of  20th,  appears 
to  superscHle  paragraph  160,  Special  Orders.  No.  15,  War  Department,  January 
18.  Just  received  in  mall.  Brig.  Gen.  Walter  A.  Bethel  has  not  established 
branch  office  and  will  not  do  so  pending  further  in.<(tructions.  With  reference 
to  para^aph  3,  your  cablegram  663.  desire  to  know  when  officers  may  be  ex- 
pected to  arrive  to  establish  branch  office,  as  cases  are  being  held  for  his  action." 

Cablegram  to  Gen.  Pershing,  No.  816,  February  20 : 

"  Paragraph  2.  Recently  approved  tables  of  organization  provides  for  one 
additional  brigadier  general.  Judge  Advocate  General's  Department.  It  is  pro- 
jn-if^ed  to  promote  Lieut.  Col.  E.  A.  Kreger  and  detail  him  in  charge  of  branch 
office  of  Judge  Advocate  General  established  by  our  666.  In  the  event  you  so 
desire,  Lieut.  Col.  Walter  A.  Bethel,  Judge  Advocate  General's  Department,  may 
remain  In  charge  of  the  said  branch  office  and  Kreger  be  detailed  on  your  staff 
in  his  stead.    Cable  recommendations." 

Cablegram  to  Gen.  Pershing,  No.  663,  January  20: 

"  Paragraph  3.  Order  made  directing  Brig.  Gen.  Walter  A.  Bethel,  judge  ad- 
vcx^te,  assume  charge  branch  of  office  of  Judge  Advocate  General  established 
in  France  by  War  Department  General  Orders,  No.  7,  current  series,  and  to 
perform  the  duties  of  Acting  Judge  Advocate  General  indicated  in  said  order. 

W.  Fesseb, 
Major,  General  Staff,  Recorder. 


Exhibit  79. 

War  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  March  8,  1918, 
From :  The  office  of  the  Judge  Advocate  General. 

To:  All  Judge  advocates  serving  with  Expeditionary  Forces  in  Europe. 
Subject:  Procedure  under  General  Order  No.  7,  War  Department,  1918.     Send- 
ing of  cases  to  the  Acting  Judge  Advocate  General  in  France, 

1.  Lieut  Col.  E.  A.  Kreger,  Judge  advocate,  United  States  Army,  has  be<m 
designated  as  Acting  Judge  Advocate  General  for  the  American  Exi)editionury 
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Forces  In  Europe,  under  the  provisions  of  General  Order  No.  7.  Wiir  Department, 
January  17,  1918. 

Acting  under  tlie  provisions  of  this  order  Col.  Kreper  will  establish  an  offi*v 
in  France  and  will  advise  all  Judge  advi>cates  with  nur  Erpeditionary  Fon.'es  in 
Europe  of  the  location  of  sucii  office.  Under  the  said  order  cases  in  which  the 
sentences  imposed  require  confirmation  by  the  commanding  general  of  the  Army 
in  the  field  before  l)eing  executed  should  be  sent  to  such  commanding  officer 
for  confirmation  before  l)eing  forwarded  to  the  oftice  of  the  Acting  Judge  Adviv 
cate  General  for  review.  Cases  which  do  not  require  such  confirmation  should 
be  forwarded  from  the  headquarters  of  the  reviewing  ofllcera  direct  to  the 
office  of  the  Acting  Judge  Advocate  General. 

Any  additional  a<lvice  which  may  be  necessary  in  order  to  secure  the  propiT 
enforcement  and  operation  of  General  Order  No.  7,  War  Department.  191 S,  will 
be  issued  by  the  Acting  Judge  Advocate  General  for  the  Americran  Expe<litionar> 
Forces  in  Europe  direct  to  the  Judge  advocates  concerned. 

(Signed)  E.  H.  Cxowdeb, 

Judge  Advocate  General . 


Exhibit  80. 
i-ixtractk  from  cahlegram  receivkd  at  the  wab  department, 

London,  March  2^,  191  f(. 
The  Adjutant  (»eneral,  Waahrngton. 

**♦***♦  * 

Paragraph  3.  For  the  Judge  Advocate  General.  With  reference  to  your 
letter  February  25.  Johnson's  promotion  along  with  many  others  In  the  various 
staff  departments  seems  quite  out  of  proportion,  and  the  line  and  staff  oflScen? 
here  feel  that  such  promotions  made  at  home  are  unfair  to  men  who  are 
serving  in  France.  I  have  tried  to  impress  this  upon  the  War  Department, 
but  the  staff  departments  at  Washington  evidently  (•outlnue  to  press  for  pn»- 
motlon  and  men  promoted  at  home  are  now  relatively  verj-  far  ahead  of  men 
serving  over  here.  I  hope  that  the  plan  proiK)sed  In  paragraph  1,  my  cable- 
gram (^80,  and  approved  by  the  Secretary  of  War  will  receive  earnest  con- 
sideration and  that  It  will  be  adopted.  This  plan  will  relieve  us  all  of  prob- 
able equitable  commitments  to  individuals,  so  many  of  whom  fail  to  achieve 
after  promotion  what  was  ex|)ected  of  them.  I  can  not  too  strongly  urge  the 
adoption  of  the  plan  proi>oseil  and  think  it  should  apply  to  all  other  staffs 
at  home  as  well  as  to  our  forces  abroad.  In  the  meantime  no  further  prom**- 
tions  ought  to  be  made  at  home  until  the  propose<l  .system  is  adopted  or  re- 
Jecte<l.    May  I  ask  that  this  matter  be  discuased  with  Gen.  March. 

Subparagraph  A.  With  reference  to  a  branch  of  the  Judge  Advocate  General's 
office  in  France  to  review  certain  court-martial  proceedings  after  they  have 
been  acted  upon  by  the  Judge  Advocate  here,  the  reason  for  this  is  not  dear. 
It  submits  to  review  cases  [gi*and  Jurors]  within  the  Jurisdiction  of  department 
commander  in  time  of  peace  and  is  In  direct  conflict  with  broad  and  liberal 
character  of  President's  instructions  at  Inauguration  of  command.  Any 
authority  outside  of  control  of  the  Commander  In  Chief  wiH  cause  delay  in 
possibly  more  cases.  Beyond  doubt  punishment  for  desertion  or  misconduct 
must  be  almost  summary  If  it  is  to  have  deterrent  effect.  This  Is  prac- 
ticed in  botli  British  and  French  Armies.  Any  metho<l  that  causes  delay  and 
I>osslble  miscarriage  of  Justice  would  be  unfortunate  for  us  and  injurious  t«> 
the  morale  of  our  allies.  The  circumstances  under  which  we  are  serving  are 
In  no  sense  comparable  to  our  Civil  War  conditions,  as  here  we  are  fightiuc 
a  strong  and  virile  foreign  nation  and  every  poaslble  means  must  be  placed  in 
the  hands  of  the  supreme  commander  to  enable  him  to  maintain  the  morale 
and  integrity  of  the  Army.  Any  thoughts  in  the  minds  of  men  that  they  can 
possibly  escape  punishment  for  such  misconduct  would  be  disastrous.  \  ani 
very  strongly  of  the  opinion  that  final  authority  in  these  cases  should  rest 
with  the  supreme  commander  here. 

PE3WHI56. 
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Exhibit  81. 

COmiECTION  TO  CABLEGRAM. 

March  28,  1918. 
Gen.  Pershing  to  The  Adjutant  General: 

Paragraph  3.  For  Jud^e  Advocate  General.    ♦    ♦    ♦ 

Subpara^aph   A.  Change   sentences   •*  ♦    ♦     ♦    review    cases  grand   jurors 

*  *    ♦    in  time  of  peace  and  is  In  direct  conflict  with  broad  and  liberal 

*  ♦  *  President's,  etc."  to  read :  **  ♦  ♦  ♦  review  cases  within  the  juris- 
diction of  department  commander  in  time  of  peace  and  is  in  direct  conflict 
with  broad  and  liberal  character  President's,  etc." 

♦  *  «  «  «  «  « 


Exhibit  82. 


War  Department, 
Office  of  the  Chief  of  Staff, 

WashitifftotK  April  i,5,  lOlf^. 
^femorandnm  for  the  Chief  of  Staff: 

Subject :  The  establishment  of  branch  of  the  ofllce  of  the  Judge  Advocate  General 
in  France. 

1.  Herewith  Is  a  memorandum  from  the  Judge  Advocate  General,  dated  April 
3.  1918.  occasionefl  by  a  cablegram  from  Gen.  Pershing  protesting  against  the 
^tablishment  of  a  branch  of  the  oflflce  of  the  Judge  Advocate  General  in 
France.    The  cablegram  reads: 

"Paragraph  3,  subparagraph  A:  With  reference  to  a  branch  of  the  Judge 
Advocate  Generars  Office  in  France  to  review  certain  court-martial  prncee<lings 
after  they  have  been  acted  upon  by  the  judge  advocate  here,  the  reason  for  this 
is  not  clear.  It  submits  to  review  cases  within  the  Jurisdiction  of  department 
mmmander  In  time  of  peace  and  Is  In  direct  conflict  with  broad  and  liberal 
character  of  Presdent's  instructions  at  Inauguration  of  command.  Any  au- 
thority outside  of  control  of  the  commander  In  chief  \\ill  cause  delay  in  possibly 
more  casef?.  Beyond  doubt  punishment  for  desertion  or  misconduct  must  be 
almost  summary  if  it  is  to  have  deterrent  effect.  This  is  practiced  in  both 
British  and  French  armies.  Any  method  that  causes  delay  and  iiosslbly  mls- 
rarriage  of  justice  would  be  unfortunate  for  us  and  injurious  to  morale  of 
the  Nupri'nie  commander  to  enable  him  to  maintain  the  morale  nnd  integrity 
of  the  Army.  Any  thoughts  in  the  minds  of  men  that  they  can  possibly  escai)e 
punishment  for  such  misconduct  would  be  disastrous.  I  am  very  strongly  of 
the  opinion  that  final  authority  in  these  cases  should  rest  with  the  .supreme 
<*ommander  here."     (No.  779,  March  24,  1918). 

The  Judge  Advocate  General  sets  out  in  sequence  communications  upon  the 
subject  of  the  establishment  of  the  branch  office  in  question.  He  first  explains 
Ovneral  Orders,  No.  7,  War  Department.  January  17,  1918,  the  effect  of  which  is 
to  take  from  department  and  division  commanders  the  power  of  final  action  In 
<*ases  where  sentences  Involve  death,  dismissal  of  an  officer,  or  dishonorable 
«lischarge  of  a  soldier,  and  to  require  records  In  such  cases  to  be  examined 
by  the  Judge  Adovcate  General's  office,  or  a  branch  thereof.  In  order  to 
expedite  matters  in  France,  a  branch  office  of  the  Judge  Advocate  (leneral's 
'.tfice  has  t>een  established  In  Paris,  as  directed  in  General  Orders,  No.  7. 

2-  On  January  20, 1918,  Gen.  W.  A.  Bethel,  judge  advocate,  American  Exi>edi- 
tionary  Forces,  was  directed  to  assume  charge  of  the  branch  office  established 
in  France.  On  the  same  date  there  was  cable<l  to  Gen.  Pershing  a  digest  of 
paragraph  1  of  General  Orders,  No.  7,  and  section  2  of  the  order  was  quoted 
in  full.  On  February  20  Gen.  Pershing  was  cabled  in  effect,  as  follows:  Tliat 
it  was  proposed  to  promote  Lieut.  Col.  E.  A.  Kreger,  judge  advocate,  to  brig- 
adier general  and  place  him  in  charge  of  the  branch  office  of  the  Judge  Advo- 
cate General  In  France,  established  by  General  Orders,  No.  7.  If  (U^slred, 
Gen.  Bethel  could  remain  in  charge  of  the  said  branch  and  Gen.  Kreger  detailed 
on  the  staff  of  the  commanding  general.    Recommendation  was  requested. 

Gen.  Pershing  replied,  under  date  of  February  25.  that  he  deslre<i  (Jen. 
Bethel  to  remain  on  his  staff  and  that  so  much  of  the  cablegram  as  siM)ke  of 
Gen.  Bethel  remaining  In  charge  of  the  branch  office  was  not  underRto<id,  and 
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that  the  cjiblegrani  of  January  20  appeared  to  supersede  paragraph  1G9,  Spe- 
cial Orders,  Xo.  15,  War  Department,  January  18,  1918,  just  received  in  itie 
mall ;  that  Gen.  Bethel  had  not  established  a  branch  office  and  would  not  do  9».) 
pending  further  Instructions,  and  in  regard  to  cablegram  of  January  20  It  was 
desired  to  know  when  the  officers  might  be  expected  who  were  to  establish  the 
branch  office,  as  cases  were  being  held  for  action. 

Paragraph  160,  Special  Orders,  No.  15,  War  Department,  1918,  is,  in  effect  as 
follows :  That  Gen.  Bethel  would  assume  charge  of  the  branch  of  the  office  of 
the  Judge  Advocate  General  established  in  France  and  would  perform  the  duties 
of  Acting  Judge  Advocate  indicated  in  General  Orders,  No.  7.  It  Is  not  under- 
stood by  the  War  Plans  Division  how  the  cable  of  January  20  could  appear  to 
supersede  paragraph  169,  Special  Orders,  No.  15,  War  Department  1918. 

3.  The  Judge  Advocate  General  next  sets  forth  the  reasons  for  the  issuanre 
of  General  Orders,  No.  7.  All  that  is  necessary  to  say  in  this  connection  is  that 
the  Judge  Advocate  General  states  that  "  experience  during  the  present  war  has 
led  to  the  conclusion  that  in  a  substantial  number  of  cases  reviewing  authorities 
have  approved  and  carried  into  execution  sentences  based  upon  proceedings 
which  are  invalid  or  which  so  palpably  prejudiced  the  substantial  rights  of  the 
accused  that  the  sentences  could  not  be  carried  into  execution  without  outraging 
that  sense  of  justice  which  characterizes  the  administration  of  all  American 
law,  military  as  well  as  civil."  He  then  proceeds  to  explain  how  General 
Orders,  No.  7,  was  Intended  to  prevent  such  action.  The  Judge  Advocate  Gen- 
eral states  that  inasmuch  as  Gen.  Pershing  was  fully  informed  of  the  establish- 
ment  of  a  branch  office  prior  to  the  time  the  order  went  into  effect,  it  is  not 
understood  why  the  objection  he  now  raises  should  have  been  so  long  delayed: 
that  it  is  not  believed  that  the  general  is  fully  informed  as  to  the  purposes  and 
the  function  of  the  branch  office  in  question,  and  that  when  he  is,  he  will  not 
persist  in  the  objection  which  is  raised ;  and  the  Judge  Advocate  General  recom- 
mends the  sending  of  a  cablegram  to  Gen.  Pershing  worded  as  follows : 

*'  The  order  establishing  a  branch  of  the  office  of  the  Judge  Advocate  General 
in  France  was  promulgated  after  the  most  thorough  consideration  on  the  part 
of  the  War  Department.  The  existence  of  this  order  has  already  justified  itself 
in  preventing  the  execution  of  one  illegal  death  sentence,  not  coming,  however, 
from  your  command.  The  operation  of  the  order  has  not  delayed  the  adminis- 
tration of  military  justice  in  this  country,  and  the  establishment  of  the  branch 
office  in  France  will  prevent  delay  in  the  administration  of  military  jostiee  in 
cases  arising  within  your  forces.  It  is  believed  that  when  its  purposes  and 
operation  are  thoroughly  understood  it  will  no  longer  be  objectionable  to  you. 
Your  suggestion  that  it  may  result  in  miscarriages  of  justice  is  not  concurred  in, 
since  it  is  believed  that  it  will  operate  to  prevent  miscarriage  of  justice  by  assur- 
ing that  legality  without  which  no  serious  sentence  should  ever  be  carried  int«» 
execution." 

4.  The  War  Plans  Division  sees  no  reason  why  the  cablegram  as  set  forth  by 
the  Judge  Advocate  General  should  not  be  sent  and  inasmuch  as  it  is  known 
that  Gen.  Kreger  is  now  in  France,  the  War  Plans  Division  is  of  the  opinion  that 
the  cablegram  should  be  added  to  by  stating :  "  It  is  desired  that  conference  b*^ 
had  with  Gen.  Kreger." 

5.  In  this  connection  it  may  be  stated  that  the  War  Plans  Division  is  at  pres- 
ent considering  Senate  3692,  which  is  an  amendment  to  section  1199,  Revls*^! 
Statutes.  The  effect  of  General  Orders,  No.  7,  will  be  considered  in  the  memo- 
randum submitted  upon  S.  3692. 

6.  Memorandum  for  The  Adjutant  General  of  the  Army  attached. 

D.  W.  Ketcham, 
Colonel^  General  Staff, 
Acting  Director  War  Plans  Dimsionf  Actino  Assistant  Chief  of  Staff. 


Exhibit  82a. 

[Third  indorsement.] 

War  Depaetmsnt. 
Judge  Advocate  General's  Office, 

March  28,  191S. 
To  Brig.  Gen.  E.  A.  Kreger, 

Judge  Advocate,  Branch  Office  Judge  Advocate  General, 

American  Expeditionary  Forces. 
1.  The  foregoing  request  to  have  the  branch  office  of  the  Ju<iKe  AclvtK^nte 
Ckiieni\  of  the  Army  placed  on  the  muillng  list  of  The  Adjutant  General  of  the 
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Army  is  forwarded  inviting  attention  to  the  second  paragraph  hereon,  wherein 
Tht  Adjutant  General  states  that  all  Wnr  I>epartmeiit  publications  are  supplied 
the  American  Expeditionary  Forces  through  the  Commanding  General  Ex- 
peditionary Forces. 

(Signed)  R.  K.  Spilixb, 

Lieutefiant  Colonel,  Judge  Advocate, 
AsHstafit  to  the  Judge  Advocate  OeneraL 


War  Depabtment, 
Office  of  the  \Va»  Council, 

Washington,  April  19,  1918. 
^lemorandum  for  Gen.  Crowder: 

The  following  cable  extract  is  furnished  you  for  your  information : 

Cablegram  to  Gen.  Pershing  No.  1135,  April  19,  1918 : 

'*  Paragraph  4.  The  order  which  included  the  establishment  of  a  branch  of 
the  olfice  of  the  Judge  Advocate  General  in  France  was  promulgated  after 
the  most  thorough  consideration  on  the  part  of  the  War  Department.  The  ex- 
istence of  this  order  lias  already  Justified  itself  in  preventing  the  execution  of 
one  illegal  death  sentence  not  coming,  however,  from  your  command.  The 
operation  of  the  order  has  not  delayed  the  administration  of  military  Justice 
in  this  country,  and  the  establishment  of  the  branch  office  in  FYs  nee  will  prevent 
delay  in  the  administration  of  military  Justice  in  cases  arising  within  your 
forces.  It  is  believed  that  when  its  purposes  and  operation  are  thoroughly  un- 
derstood, it  will  no  longer  be  objectionable  to  you.  Your  suggestion  that  it  may 
result  in  miscarriages  of  Justice  is  not  concurred  in,  since  it  is  believed  that  it 
will  operate  to  prevent  miscarriages  of  justice  by  assuring  that  legality  without 
which  no  serious  sentence  should  ever  be  carried  into  execution.  It  is  denirod 
that  conference  be  held  with  Gen.  Kreger. 

"  Mabch." 


Exhibit  83. 

War  Department, 
Office  of  the  Judge  Advocate  General, 

Wanhington,  ApriT  1,  1918, 
Memorandum  for  Gen.  Crowder: 

1.  Cren.  Pershing's  cablegram  No.  779,  March  24,  1918,  from  London  to 
The  Adjutant  General,  Washington,  is  as  follows: 

**  Paragraph  3,  subparagraph  A :  With  reference  to  a  branch  of  the  Judge 
Advocate  GeneraVs  Office  in  France  to  review  certain  court-martial  proceedings 
after  they  have  been  acted  upon  by  the  Judge  advocate  here,  the  reason  for 
this  is  not  clear.  It  submits  to  review  cases  within  the  Jurisdiction  of  depart- 
ment commander  in  time  of  peace  and  is  in  direct  conflict  with  broad  and 
lil)eral  character  of  President's  Instructions  at  inauguration  of  command.  Any 
authority  outside  of  control  of  the  commander  in  chief  will  cause  delay  in 
possibly  more  cases.  Beyond  doubt  punishment  for  desertion  or  misconduct 
must  be  almost  summary  if  it  is  to  have  deterrent  effect.  This  is  practiced 
in  both  British  and  French  armies.  Any  method  that  causes  delay  and  possibly 
miscarriage  of  Justice  would  be  unfortunate  for  us  and  injurious  to  morale 
of  our  allies.  The  circumstances  under  which  we  are  serving  are  in  no  sense 
comparable  to  our  Civil  War  conditions,  as  here  we  are  lighting  a  strong 
and  virile  foreign  nation,  and  every  possible  means  must  be  place<l  in  the 
hands  of  the  supreme  commander  to  enable  him  to  maintain  the  morale  and 
integrity  of  the  Army.  Any  thoughts  in  minds  of  men  that  they  can  possibly 
escape  punishment  for  such  misconduct  would  be  disastrous.  I  am  very 
strongly  of  the  opinion  that  final  authority  in  these  cases  should  rest  with 
the  supreme  commander  here.** 

The  first  thing  to  be  noticed  is  that  notwithstanding  the  fact  that  Gen. 
Pershing  was  advised  of  the  establishment  of  this  branch  office  of  the  office  of 
the  Judge  Advocate  General  as  early  as  January  20  last,  and  was  in  due  course 
advised  of  Qea.  Kreger's  promotion  and  detail  in  charge  of  the  branch  office, 
he  has  voiced  no  objection  until  now.  A  conclusion  so  long  delayed  should 
weaken  the  confidence  the  department  might  otherwise  have  had  in  Gen. 
Pershing's  Judgment  upon  the  matter.  On  January  20  the  department.  In 
a  cablegram  (A.  G.  O.  666),  communicated  to  Gen.  Pershing,  paragraph  2  of 
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General  Orders,  No.  7.  That  paragraph,  which  is  unmistakably  explanatory 
of  the  purpose  of  establishing  the  branch  office  and  the  scope  of  its  Jurisdiction, 
is  verbatim  as  follows: 

"II.  There  is  hereby  established,  in  aid  of  the  revisory  power  conferred  on 
the  Judge  Advocate  General  of  the  Army  by  section  1199,  Revised  Statutes,  a 
branch  of  the  office  of  the  Judge  Advocate  General,  at  Paris,  France,  or  at 
some  other  point  convenient  to  the  headquarters  of  the  American  Expedi- 
tionary Forces  in  France,  to  be  selected  by  the  officer  detailed  as  the  head  of 
such  branch  office,  after  conference  with  the  commanding  general  of  th** 
American  Expeditionary  Forces  in  France.  The  officer  so  detailed  shall  he 
the  acting  judge  advocate  general  of  the  American  Ejcpedltionary  Forces  iu 
Europe,  and  shall  report  and  be  controlled  in  the  performance  of  his  dutie? 
by  the  Judge  Advocate  General  of  the  Army. 

"  The  records  of  all  general  courts-martial  in  which  is  imposed  a  sentence  «»f 
death,  dismissal,  or  dishonorable  discharge,  and  of  all  military  conunissii»iis 
originating  in  the  wild  expeditionary  forces,  will  be  fon.varded  to  the  said  branrh 
office  for  review,  and  It  shall  be  the  duty  of  the  said  Acting  Ju<lg^  Adv<M-;u»* 
General  to  examine  and  review  such  records,  to  return  to  the  proper  cimiiuandinc 
officer  for  correction  such  as  are  incomplete,  and  to  report  ti>  the  pn^por  offi<'pr 
any  defect  or  Irregularity  which  renders  the  findings  or  sentence  invjilid  or 
void,  in  whole  or  in  part,  to  the  end  that  any  such  sentence  or  any  part  theivr»f 
so  found  to  be  invalid  or  void  shall  nf)t  be  carried  into  effect.  The  said  Art- 
ing  .tudge  Advocate  General  will  forward  all  re<'ords  in  which  action  is  onii- 
plete.  together  with  his  review  thereof  anti  all  proceedings  thereon  to  the  .Tud;^* 
Advocate  (Jeneral  of  the  Army  for  permanent  file. 
*•  By  order  of  the  Secretary  of  War." 

And  on  the  same  day  paragraph  3  (A.  G.  O.,  cablegram  663)  was  communi- 
cated to  Gen.  Pershing,  as  follows: 

"Paragraph  3.  Order  made  directing  Brig.  Gen.  Walter  A.  Bethel,  ju<lp' 
advocate,  aa<unie  charge  branch  office  of  Judge  Advocate  General  e8tahlisht»*l 
In  France  by  War  Department  General  Orders,  No.  7,  current  series,  and  ti» 
perform  the  duties  of  Acting  Judge  Advocate  General  lndicate<l  In  s;ii«! 
order." 

On  February  2  paragraph  2  (A.  G.  O.,  cablegram  No.  816)  was  comniUTil- 
cated  to  Gen.  Pershing,  as  follows: 

"  Paragraph  2.  Recently  approved  tables  of  organization  provides  for  one 
additional  brigadier  general.  Judge  Advocate  General's  Department.  Ir  ij^ 
proposed  to  promote  IJeut.  Col.  E.  A.  Kreger  and  detail  him  In  charge  of  hntnch 
office  of  Judge  Advo(»ate  General  established  by  our  666.  In  the  event  yc»u  s»» 
desire.  Lieut.  Col.  Walter  A.  Bethel,  Judge  Advocate.  Generars  Department, 
may  reninin  in  charge  of  the  said  branch  office  and  Kreger  be  detailfnl  on  yonr 
staff  in  his  stead.    Cable  recommendation." 

In  due  course  the  department  received  paragraph  3  of  Gen.  Pershing's  cable- 
gram Xo.  644,  dated  February 25,  1918,  as  follows: 

"Paragraph  3.  With  reference  to  paragraph  2,  of  your  cablegram  816  desii>» 
that  Walter  A.  Bethel  (Brigadier  General)  remain  judge  advocate  on  my  staff. 
So  much  of  your  cablegram  as  speaks  of  Walter  A.  BetheFs  remaining  in  chsr?** 
of  branch  office  not  understood.  Paragraph  3  your  cablegram  668  of  20th  ai»- 
pears  to  sui>ersede  paragraph  169,  Special  Orders,  No.  l.i.  War  I>epartnient. 
January  18,  just  receive<l  in  mail.  Brig.  (ren.  Walter  A.  Bethel  has  not  estalv 
lishe<l  branch  office  and  will  not  do  so  ])ending  further  instructions.  With 
reference  to  paragraph  3  your  cablegram  663  desire  to  know  when  officers  may 
be  expected  to  arrive  to  establish  branch  office  as  cases  are  being  held  f<»r  lii** 
action," 

It  has  to  be  observed  that  Gen.  Pershing  .<?tates  that  he  had  just  received  ami 
had  his  attention  invited  to  paragraph  169,  Special  Orders,  No.  15,  W'nr  Deimrt- 
ment,  current  series,  when  he  sent  his  cablegram  No.  644  of  February  2r>. 
That  paragraph  is  as  follows: 

"  Until  further  orders  Brig.  Gen.  W^alter  A.  Bethel,  judge  advocate.  National 
Army,  will  assume  charge  of  the  branch  of  the  Office  of  the  Judge  Advocate  Gen- 
eral established  in  France  by  the  War  Department,  General  Orders,  No.  7.  Jan- 
uary 17,  1918,  and  will  perform  the  duties  of  Acting  Judge  Advocate  Genera! 
indicated  in  the  said  order." 

The  action  taken  was  the  result  of  the  most  thorough  consideration  at  the  War 
Department ;  it  was  organic  in  character  and  required  by  law.  Even  if  it  wen» 
within  the  power  of  administration  to  do  so,  the  revocation  of  such  orders  would 
constitute  a  serious  reflection  upon  the  administrative  capacity  of  the  d*^ 
partment 
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2.  But  Gen.  Pershing's  objection  is  based  upon  a  misconception  of  the  law 
establishing  the  relation  of  the  Office  of  the  Judge  Advocate  General  to  the  mlli- 
tar>'  authorities,  of  whatever  rank,  empowered  to  convene  general  courts-martiaU 
He  has  ignored  section  1199,  Revised  Statutes,  which  not  only  empowers  but 
reciuires  the  Judge  Advocate  General  of  the  Army  to  revise  all  proceedings  of 
courts-martial.  This  is  a  substantial  function  which  is  established  by  law  and 
c-an  not  be  dispensed  with  by  administrative  direction.  All  cases  are  to  be 
reviewed  and  revised  in  this  department.  Besides,  in  the  numerous  cases  con- 
templated by  the  forty-eighth  article  of  war  It  Is  there  supposed  that  final  action 
can  not  be  taken  by  any  military  authority  but  that  the  confirmation  of  the 
President  is  required.  As  to  sentences  of  death  imposed  for  rape,  murder^ 
mutiny,  desertion,  or  spying,  the  President,  speaking  through  the  War  Depart- 
ment, has  expressed  his  will  as  Commander  In  Chief  that  the  final  authority  to 
carry  such  sentences  into  execution,  imposed  by  the  forty-eighth  article  of  war 
by  a  commanding  general  in  the  field  or  a  commanding  general  of  a  territory, 
'iepartment,  or  division,  shall  not  be  exercised  until  an  independent  review  of 
the  proceedings  has  been  made  by  the  Judge  Advocate  General  of  the  Anny  In 
the  exercise  of  the  revisory  power  conferred  up  hira  by  law  or  by  an  officer  acting 
for  him,  such  as  the  acting  judge  advocate  general  for  the  expeditionary  forces. 
It  is  obviously  absurd  to  exercise  a  revisory  power  after  the  execution  of  death 
sentences  or  other  sentences  finally  separating  an  oflicer  or  member  of  the  Ml  Il- 
ia rj-  Establishment  therefrom. 

3.  Gen.  Pershing  says : 

"Beyond  doubt  punishment  for  desertion  or  misconduct  must  be  almost  sum- 
mary if  it  is  to  have  deterrent  effect." 

By  misconduct,  of  course,  he  means  something  distinguishable  from  murder^ 
rape,  mutiny,  desertion,  or  spying.  It  must  be  observed  that  sentences  of  death 
for  such  misconduct  can  not  be  carried  Into  execution  by  any  commander  in  the 
field.    Our  law  requires  in  such  cases  the  final  confirmation  of  the  President. 

4.  Gen.  Pershing  says : 

"Any  method  that  causes  delay  and  possible  miscarriage  of  justice  would  be 
unfortunate  for  us  and  injurious  to  the  morale  of  our  Allies.'* 

Beyond  ar^ment  the  law  clearly  requires  final  confirmation  by  the  President 
in  many  cases  where  Gen.  Pershing,  mistakenly,  thinks  he  has  the  authority. 
Since  all  proceedings  are  required  to  be  revised  by  this  office.  It  must  be  patient 
that  the  location  of  a  branch  office  In  France  for  the  purpose  of  that  revision^ 
carrying,  as  it  does,  the  full  authority  of  this  office  in  such  revision,  makes  not 
for  delay  but  for  expedition.  Gen.  Pershing's  reference  to  possible  miscarriage 
of  justice  is  not  understood.  That  review  by  an  authority  charged  with  that 
doty  can  result  in  a  miscarriage  of  justice  when  justice  can  not  be  administered 
without  such  review  is  beyond  apprehension.  If  Gen.  Pershing  means  that  the 
review  by  a  representative  of  this  office,  whereby  substantial  and  prejudicial 
errors  of  law  are  detected  and  corrected  and  legal  correctness  is  secured  and 
assured,  will  prevent  the  carrying  into  effect  of  illegal  sentences  which  othenvlse 
he  would  be  able  to  carry  Into  effect,  then  the  need  of  that  revision  is  much  em- 
phasized. It  would  indicate  that  in  the  administration  of  military  justice  mere 
summariness  of  execution  of  a  sentence  Is  to  be  preferred  to  a  reasonable  assur- 
ance of  its  legality. 

5.  Our  law  contemplates  military  situations  In  which  crime  may  be  punished 
on  the  spot  and  with  death ;  but  when  the  offense  Is  once  submitted  to  judldrJ 
processes  established  by  the  law  of  the  land  applicable  to  our  forces  universally, 
those  proces.ses  can  not  be  destroyed  by  considerations  of  summaries  without 
violating  the  law  and  sacrificing  the  quality  of  justice.  The  law  requires  ct»r- 
n^'tness  to  be  determined  by  an  Independent  review  by  this  office  or  Its  repre- 
sentatives; i^s  representative  has  been  placed  at  Gen.  Pershing's  right  hand,  not 
that  the  required  procedure  be  delayed,  but,  on  the  other  hand,  expedited. 

Neither  do  I  understand  the  last  sentence  but  one  of  Gen.  Pershing's  cable- 
jrram,  reading: 

"Any  thoughts  In  the  minds  of  men  that  they  can  possibly  escape  punishment 
for  such  misconduct  would  be  disastrous.'* 

If  Gen.  Pershing  means  that  men  ought  not  to  escape  punishm<»nt  awanl<»d  as 
a  result  of  a  trial  that  Is  found  to  be  fundamentally  Illegal,  his  attitude  cotild 
hardly  fall  to  shock  the  ordinary  sense  of  justice.  On  the  other  hand,  It  is  con- 
ceivable that  the  morale  of  the  command  would  be  improved  when  assunvl  that 
they  will  be  punished  only  according  to  law  and  not  according  to  hasty  and  ill- 
advised  judgment.  Certainty  and  correctness  of  punishment  are  to  be  (Uislnhl 
rather  than  mere  summariness.    The  Implication  that  the  review  of  tills  offiro 
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must  necessarily  result  in  men  escaping  deserved  punishment  imposed  according 
to  law  Is  thoroughly  unjustified. 

S.  T.  Anseli. 

James  J.  Mayes. 


Exhibit  84. 


Wab  Depabtment, 
Office  of  the  Judge  Advocate  Gene&al., 

Washington,  AprU  J,  1918. 
Memorandum  for  the  Chief  of  Staff. 

Subject :  Cablegram  to  Gen.  Pershing. 

1.  I  recommend,  therefore,  that  substantially  the  following  be  dispatched  to 
the  commanding  general  American  Expeditionary  Forces : 

"  You  evidently  misapprehend  your  own  jurisdiction  in  relation,  in  some  cases, 
as  those  under  the  forty-ninth  article  of  war,  to  that  of  the  President,  and  in 
all  cases  to  the  power  and  duty  of  the  Judge  Advocate  General  of  the  Army, 
under  section  1199,  Revised  Statutes,  to  revise  court-martial  proceedings  with  a 
view  to  assuring  that  they  are  free  from  prejudicial  error.  The  order  estab- 
lishing the  branch  office  was  thoroughly  considered  by  the  department;  yoa 
were  advised  of  it  immediately ;  and  in  none  of  your  previous  commanicatioDvS 
have  you  expressed  any  objection.  The  order,  therefore,  must  be  complied  with. 
Doubtless  it  will  not,  when  its  purposes  are  thoroughly  understood,  be  objec- 
tionable to  you.  I>elay  necessitated  by  the  review  required  by  law  of  the  Judpi* 
Advocate  General  is  reduced  to  a  minimum  by  the  establishment  in  France  of 
the  representative  of  the  Judge  Advocate  General ;  such  delay  is  inevitable,  can 
not  be  hurtful,  and  will  assure  that  legality  without  which  no  sentence  should 
be  executed." 

Judge  Advocate  Geneeal. 


Exhibit  85. 
[321.4  Branch  Office.     J.  A.  6.  O.     Apr.  4,  1918.] 

Apbh.  3,  19ia 

lilemorandum  for  the  Chief  of  Staff. 

Subject :  Cablegram  from  Gen.  Pershing  in  re  establishment  of  branch  of  the 
office  of  the  Judge  Advocate  General  in  France. 

1.  Gen.  Pershing's  cablegram  No.  779,  March  24,  1918,  from  London,  to  The 
Adjutant  General,  Washington,  is  In  part  as  follows: 

*'  Paragraph  3,  subparagraph  A.  With  reference  to  a  branch  of  the  Judjre 
Advocate  General's  Office  in  France  to  review  certain  court-martial  proceedin?3 
after  they  have  been  acted  upon  by  the  judge  advocate  here,  the  reason  for  this 
is  not  clear.  It  submits  to  review  cases  within  the  jurisdiction  of  department 
commander  in  time  of  peace  and  is  in  direct  conflict  with  broad  and  liberal 
character  of  President's  instructions  at  inauguration  of  command.  Any  au- 
thority outside  of  control  of  the  Commander  in  Chief  will  cause  delaj-  in  pos- 
sibly more  cases.  Beyond  doubt  punishment  for  desertion  or  misconduct  must 
be  almost  summary  if  it  is  to  have  deterrent  effect.  This  is  practiced  in  both 
British  and  French  Armies.  Any  method  that  causes  delay  and  possibly  mis- 
carriage of  justice  would  be  unfortunate  for  us  and  injurious  to  morale  of  our 
Allies.  The  circumstances  under  which  we  are  serving  are  In  no  sense  com- 
parable to  our  Civil  War  conditions,  as  here  we  are  fighting  a  strong  and  virile 
foreign  nation,  and  every  possible  means  must  be  placed  in  the  hands  of  the 
supreme  commander  to  enable  him  to  maintain  the  morale  and  integrity  of  the 
army.  Any  thoughts  In  the  minds  of  men  that  they  can  possibly  escape  punish- 
ment for  such  misconduct  would  be  disastrous.  I  am  very  strongly  of  the 
opinion  that  final  authority  in  these  cases  should  rest  with  the  supreme  com- 
mander here." 

This  cablegram  from  Gen.  Pershing  makes  it  necessary  to  review  and  set  out 
in  sequence  previous  communications  on  tliis  subject  General  Order  No.  7, 
War  I>epartment,  current  series,  was  published  under  date  of  January  17.  191S. 
On  January  20,  1918,  a  cablegram  was  transmitted  by  The  Adjutant  General 
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to  Gen.  Pershing  containing  a  digest  ot  section  1  of  General  Order  No.  7  and 
section  2  of  the  said  order  in  full.    The  cablegram  as  sent  reads  as  follows : 

"Paragraph  1,  General  Orders,  No.  7,  these  headquarters,  publish  court- 
martial  rules  of  procedure  prescribed  by  President,  effective  February  1,  an 
outline  of  which  is  furnished  for  your  information.  Rule  1.  Sentence  of  death 
or  dismissal  of  officer  confirmed  by  commanding  general  of  territorial  depart- 
ment or  division  not  to  be  executed  until  review  of  record  in  the  office  of  Judge 
Advocate  General  or  branch  thereof,  action  to  be  entered  in  record,  and  to  con- 
clude with  recital  that  the  execution  of  sentence  will  be  directed  in  orders  after 
the  record  of  trial  has  been  reviewed  by  Judge  Advocate  General,  and  that 
Jurisdiction  is  retained  to  take  additional  or  corrective  action  prior  to  or  at 
time  of  publication  of  general  court-martial  order  in  case.  Rule  2.  Sentence 
of  dishonorable  discharge  not  intended  to  be  suspended  will  not  be  ordered  exe- 
cuted before  review  of  record,  as  in  rule  1,  and  action  to  conclude  with  same 
recital.  Rule  3.  When  record  of  trial  in  cases  covered  by  rules  1  and  2  is 
reviewed  in  the  office  of  the  Judge  Advoclite  General  or  branch  thereof  the  re- 
viewing authority  will  be  informed  as  to  the  legality  of  his  proposed  action. 
Errors  and  omissions  which  admit  of  correction  will  be  indicated.  Proper  dis- 
position of  case  suggested.  Rule  4.  Delay  in  execution  of  sentence  by  reason 
of  these  rules  to  be  credited  on  any  term  of  confinement  or  imprisonment  im- 
posed. Rule  5.  Procedure  prescribed  in  rules  1  and  2  to  apply  to  commanding 
^nerals  in  the  field  when  the  Secretary  of  War  so  decides  and  orders.  Rule 
6.  Authorizes  the  Secretary  of  War  to  establish  branches  of  the  office  of  Judge 
Advocate  Greneral  for  review  of  court-martial  records. 

"  II.  There  is  hereby  established,  in  aid  of  the  revisory  iK)wer  c<mf erred  on 
the  Judge  Advocate  General  of  the  Array  by  section  1199,  Revlse<l  Statutes,  a 
branch  of  the  office  of  the  Judge  Advocate  General,  at  Paris,  France,  or  at  some 
other  point  convenient  to  the  headquarters  of  the  American  Expeditionary 
Forces  in  France,  to  be  selecte<l  by  the  officer  detailed  as  tlie  head  of  such 
branch  office,  after  conference  with  the  commanding  general  of  the  American 
Expeditionary  Forces  in  Europe,  and  .shall  rei^rt  to  and  be  controlled  in  the 
performance  of  his  duties  by  the  Judge  Advocate  General  of  the  Army. 

•'The  records  of  all  general  courts-martial  in  which  la  Imposed  a  sentence 
of  death,  dlsmissial,  or  dishonorable  discharge  and  of  all  military  commissions 
originating  in  the  said  Expeditionary  Forces  will  be  forwarded  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge  Advo- 
cate (General  to  examine  and  review  such  records,  to  return  to  the  proper  com- 
manding officer  for  correction  such  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  irregularity  which  renders  the  findings  or  sentence 
invalid  or  void,  in  whole  or  in  part,  to  the  end  that  such  sentence  or  any  part 
thereof  so  found  to  be  invalid  or  void  shall  not  be  carried  into  effect.  The  said 
Acting  Judge  Advocate  General  will  forward  all  records  In  which  action  Is  com- 
plete, together  with  his  review  thereof  and  all  proceeilings  thereon  to  the  Judge 
Advocate  General  of  the  Army  for  permanent  file. 

"  By  order  of  the  Secretary  of  War." 

On  the  same  date.  January  20,  1918,  cablegram  663  was  sent  to  Gen.  Pershing, 
paragraph  3  of  which  reads  as  follows : 

'■  Paragraph  3.  Order  made  directing  Brig.  Gen.  Walter  A.  Bethel,  judge  ad- 
vocate, assume  charge  branch  office  of  Judge  Advocate  General  establlsheil  In 
FraiK-e  by  War  Department,  General  Orders,  No.  7,  current  series,  and  to  i)er- 
form  the  duties  of  Acting  Judge  Advocate  General  indicated  In  said  order." 

On  February  20,  1918,  cablegram  No.  816  was  sent  to  (Jten.  Pershing,  para- 
jn^ph  2  of  which  reads  as  follows : 

"Paragraph  2.  Recently  approved  tables  of  organization  provides  for  one 
additional  brigadier  general.  Judge  Advocate  General's  Department.  It  is 
proposed  to  promote  Lieut.  Col.  E.  A.  Kreger  and  detail  him  In  charge  of  branch 
office  of  Judge  Advocate  General  established  by  our  666.  In  the  event  you 
so  desire,  Lieut.  Col.  Walter  A.  Bethel,  Judge  Advocate  (Jeneral's  Department, 
may  remain  in  charge  of  said  branch  office  and  Kreger  be  detailed  on  your  staff 
in  his  stead.    Cable  recommendation." 

The  department  received  in  reply  paragraph  3  of  Gen.  Pershing's  cablegram 
644,  dated  February'  25,  1918,  as  follows : 

"  Paragraph  3.  With  reference  to  paragraph  2  of  your  cablegram  816.  desire 
that  Walter  A.  Bethel  (brigadier  general)  remain  judge  advocate  (m  my  HtafT. 
So  much  of  your  cablegram  as  speaks  of  Walter  A.  Bethel's  remaining  In  charge 
of  branch  office  not  understood.  Paragraph  3,  your  cablegram  (MJ3  of  2<)th, 
appears  to  supersede  paragraph  169,  Special  Orders  15,  War  Department,  Jan 
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uary  18,  jast  received  In  mail.  Brig.  Gen.  Walter  A.  Bethel  has  not  established 
branch  office,  and  will  not  do  so  pending  further  instructions.  With  referenofr 
to  paragraph  3,  your  cablegram  663,  desire  to  know  when  officers  may  be 
expected  to  arrive  to  establish  branch  office,  as  cases  are  t)eing  heid  for  hi» 
action." 

It  is  to  be  observed  that  Gen.  Pershing  states  in  this  cablegram  that  he  had 
just  received  paragraph  169,  Special  Orders  15,  War  Department,  January  18, 
by  mail,  and  that  paragraph  3  of  cablegram  No.  663,  January  20,  appears  to 
supersede  the  said  paragraph  160,  Si)ecial  Orders  15,  War  Department,  1918. 
Paragraph  169  of  Special  Orders  15,  War  Department,  1918,  is  as  follows : 

"  Until  further  orders  Brig.  Gen.  Walter  A.  Bethel,  judge  advocate.  National 
Army,  will  assume  charge  of  the  branch  of  the  office  of  the  Judge  Advocate 
General  established  in  France  by  the  War  Department,  General  Orders,  No.  7, 
January  17,  1918,  and  will  perform  the  duties  of  Acting  Judge  Advocate  General 
indicated  in  the  said  order." 

A  comparison  of  paragraph  3  of  cablegram  No.  663  with  paragraph  169  of 
Special  Orders  15,  just  cited,  shows  that  it  was  not  intended  to  supersede  the 
order  but  to  convey  advance  information  that  the  order  had  been  Issued. 

2.  The  action  of  the  War  Department  in  establishing  a  branch  of  the  office 
of  the  Judge  Advocate  General  in  France  was  taken  only  after  the  most 
thorough  consideration.  It  was  organic  in  character  and  believed  to  be  neces- 
sary in  the  administration  of  military  justice.  The  revocation  of  the  order 
establishing  this  branch  office  does  not  seem  to  be  called  for,  and  It  is  believed 
that  if  Gen.  Pershing  fully  understood  the  purpose  and  operation  of  this  order 
his  cablegram  cited  at  the  beginning  of  this  memorandum  would  not  have  been 
sent. 

Under  section  1199,  Revised  Statutes,  the  Judge  Advocate  General  is  required 
to  revise  all  proceedings  of  courts-martial.    Acting  under  this  authority,  this 
office  reviews  not  only  those  cases  which  require  the  action  of  the  President 
before  the  sentences  imposed  may  be  carried  into  execution,  but  also  all  cases 
in  which  the  action  of  a  lesser  reviewing  authority  Is  final  In  and  of  itaelf. 
Experience  during  the  present  war  has  led  to  the  conclusion  that  in  a  sub- 
stantial number  of  cases  reviewing  authorities  have  approved  and  carried  into 
execution  sentences  based  upon  proceedings  which  are  Invalid  or  which  so  pal- 
pably prejudiced  the  substantial  rights  of  the  accused  that  the  sentences  could 
not  be  carried  Into  execution  without  outraging  the  sense  of  justice  which  rtiar- 
acterizes  the  administration  of  all  American  law%  military  as  well  as  civil.     To 
prevent  action  In  such  cases  from  becoming  final  before  the  records  of  trial  are 
reviewed  in  this  office,  General  Order  No.  7,  current  series,  was  published.     Its 
purpose  is  to  prevent  a  sentence  of  death,  dismissal  of  an  officer,  or  dishonorable 
discharge  of  an  enlisted  man  from  being  finally  executed  prior  to  review  of  the 
record  of  trial  in  this  office.    Action  in  all  such  cases  under  General  Order  No. 
7  has  been  expedited  in  this  office,  and  every  effort  is  made  to  reduce  delays  in 
the  administration  of  military  justice  to  a  mlnlmimi.    The  beneficial  effects  of 
this  order  are  pointedly  shown  by  one  case  which  Is  now  under  consideration 
in  this  office.     The  accused  was  charged  and  convicted  of  murder,  was  sen- 
tenced to  death,   and   the  sentence  of  death   would  undoubtedly   have  been 
promptly  executed   by  the  reviewing  authority  in  question  had  not   General 
Order  No.  7  been  in  force  and  effect.    The  review  in  this  office  has  disclosed 
the  fact  that,  aTthough  the  record  of  trial  had  l>een  pas.sed  by  the  department 
judge  advocate,  there  was  no  evidence  In  the  record  upon  which  a  conviction 
of  anything  more  than  manslaughter  could  be  predicated,  and  for  this  offense 
the  death  penalty  is  not  authorized.     In  one  case  at  least,  therefore.  General 
Order  No.  7  has  already  sen'ed  to  prevent  the  execution  of  an  illegal  death 
sentence. 

It  goes  without  saying,  I  think,  that  however  careful  or  c«>nscientious 
a  judge  advocate  serving  on  the  staff  of  a  commanding  general  may  l>e.  he 
can  not  give  a  case  which  has  passed  through  his  hands,  and  which  lie  has 
recommended  for  trial,  the  same  unbiased  consideration  which  is  given  by 
an  officer  w^ho  is  wholly  independent  of  such  commanding  general  and  who 
is  directly  responsible  to  the  Judge  Advocate  General  for  the  accuracy  of 
his  opinions.  What  has  happened  elsewhere  may  well  happen  !n  our  F.x- 
peditlonary  Forces  in  France.  Serious  errors  of  the  nature  indlcateil  nlmve 
might  well  be  overlooked  by  judge  advocates  serving  In  the  field  and  result 
finally  in  the  execution  of  unjust  and  illegal  sentences  If  an  Independent 
review  is  not  to  be  had  prior  to  such  execution.  These  considerations  in- 
dicate the  necessity  for  such  an  independent  review  in  all  cases  covered  by 
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<JeDeral  Order  No.  7  before  final  execution  of  sentences.  In  order  to  mini- 
mize the  delay  a  I) ranch  of  the  Jud^e  Advocate  General's  office  was  located 
in  France,  with  the  same  powers  of  review^  as  exist  in  this  office.  There  is 
every  reason  to  l)elieve  that  the  operation  of  this  branch  office  will  in  no 
way  interfere  with  the  administration  <if  military  Justice,  that  it  will  in 
no  way  weaken  the  discipline  of  our  forces,  and  it  will  not,  in  any  case, 
result  in  a  miscarriage  of  Justice  or  create  in  the  mind  of  any  soldier  the 
Mief  that  it  was  established  in  order  to  enable  him  to  escape  punishment 
for  misconduct  On  the  other  hand,  there  is  reason  to  believe  that  the  office 
may  result,  as  it  was  intended  to  result,  in  certain  cases,  in  preventinj?  serious 
ralscarriajces  of  justice. 

Inasmueh  as  Gen.  Pershing  was  fully  informed  of  the  establishment  of  Ihi^ 
liranch  oflfrr^e  prior  to  the  time  that  the  ord^r  went  into  effect,  it  is  not  under- 
stood wiry  the  objwtion  which  he  now  voices  shouhl  have  been  so  long  de- 
layed; Ijot,  as  stated  above,  it  is  not  believed  when  he  is  fully  informed  as 
to  the  purposes  and  functions  of  the  branch  office  in  question  he  will  insist 
npon  the  objections  he  has  raised.  On  the  other  Imnd,  it  is  l)elieved  that  he 
will  recognize  the  necessity  for  its  establishment  and  the  useful  purpose  which 
it  was  designed  to  serve.  In  our  governmental  system  it  is  as  necessary 
that  punishment  be  legal  as  that  It  be  swift  and  summary.  It  is,  therefore, 
recommended  that  a  cablegram  be  sent  to  (tcn.  IVrshing  in  terms  as  follows: 

The  order  establishing  a  branch  of  the  office  of  the  Judge  Advocate  Gen- 
eral in  France  was  promulgated  after  the  most  thorough  ctmsideration  on 
the  part  of  the  War  Department.  The  existence  of  this  order  lias  already 
Justified  itself  in  preventing  the  exec-uti(m  of  one  illegal  death  sentence,  not 
coming,  how^ever,  from  your  command.  The  operation  of  the  order  has  not 
delayed  the  administration  of  military  justice  in  this  c<mntry  and  the  es- 
tablishment of  the  brancli  otlice  in  Fnince  will  prevent  d€»lay  in  the  ad- 
ministration of  mllitar>*  justice  in  cases  arising  within  your  forces.  It  is 
believed  that  when  its  purposes  and  operation  are  thoroughly  understood 
it  will  no  longer  be  objectionable  to  you.  Your  suggestion  that  It  may  re- 
sult in  miscarriages  of  justice  is  not  concurred  In,  since  It  Is  bellevt»d'that 
it  will  oi>erate  to  prevent  miscarriages  of  justice  by  assuring  that  legality 
without  which  no  serious  sentence  should  ever  be  carried  into  execution. 

E.  H.  Crowder, 
Judge  Advocate  OeneraL 


Exhibit  8G. 


April  5,  1918. 


Brig,  Gen.  Walter  A.  Bethel, 

American  Expeditionary  Forces,  France. 

My  Dear  Bethel  :  I  am  going  to  spend  the  necessary  time  out  of  a  very  busy 
day  In  an  attempt  to  clear  up  the  situation  in  respect  of  the  establishment  in 
France  of  a  branch  of  the  Judge  Advocate  General's  Office,  regarding  which 
matter  there  seems  to  have  been  more  or  less  misapprehension  at  your  head- 
quarters. You  are,  of  course,  familiar  \\ith  the  cable  correspondence  which  has 
passed  on  the  subject.  For  your  convenience  in  reference,  however,  I  inclose  a 
copy  of  a  memorandum  that  I  have  had  prepared  for  the  Chief  of  Staff,  in 
wbich  that  correspondence  Is  reviewed  and  set  out  in  sequence. 

First,  let  me  say  that  it  Is  difficult  for  me  to  understand  why.  upon  receipt 
of  the  two  cablegrams  of  January  20,  1918,  one  cabling  Oen.  Pershing  the  con- 
tents of  General  Order  No.  7  and  the  other  designating  you  as  Acting  Judge 
Advocate  (Jeneral,  the  branch  office  of  the  Judge  Advocate' General  was  not  im- 
mediately established.  I  assumed  that  it  was  in  operation  from  that  time  and 
continued  of  this  view  until  the  receipt  of  Gen.  Pershing's  cablegram  of  Feb- 
roary  25,  1918,  wherein  he  says: 

"  Brig.  Gen.  Walter  A.  Bethel  has  not  establishd  branch  office  and  will  not  do 
80  pending  further  instructions." 

This  leads  me  to  comment  upon  the  situation  which  is  presented  by  Gen. 
Pershing's  cablegram.  No.  779,  which  seems  to  Imply  some  dissent  from  the 
action  here  taken  in  establishing  the  branch  office.  He  appears  to  view  It  as  a 
possible  obstruction  to  the  administration  of  military  justice  and  as  a  mistake 
of  judgment 

I  wish  you  would  assure  Gen.  Pershing  (whom  I  would  address  directly  but 
for  the  reason  that  I  know  he  has  no  time  to  read  letters)  that  every  thought 
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Of  this  office,  and  I  believe  every  thought  of  the  War  Department,  is  directed 
toward  the  discovery  of  ways  and  means  to  help  him  in  his  enormous  task; 
that  our  idea  was  to  expedite  and  not  delay,  and  that  he  will  understand  better 
the  occasion  for  this  order  if  he  will  consider  the  following : 

Prior  to  the  issue  of  General  Order  No.  7  it  had  become  apparent  that  due  to 
the  large  increase  in  commissioned  personnel,  which  included  many  officers 
with  little  or  no  experience  in  court-martial  practice,  a  large  number  of  pro- 
ceedings were  coming  in  which  exhibited  fatal  defects.  A  congressional  in- 
vestigation was  threatened,  and  there  was  talk  of  the  establishment  of  courts  of 
appeal.  The  remedy  for  the  situation  was  immediate  executive  action  which 
Avould  make  it  clearly  apparent  that  an  accused  did  get  some  kind  of  revision 
of  his  court-martial  proceedings  other  than  the  revision  at  field  headquarters 
where  these  prejudicial  errors  were  occurring.  At  this  point  permit  me  to  say 
that  very  few  errors  have  been  discovered  in  cases  coming  up  from  yomr  head- 
quarters. It  was  primarily  with  reference  to  errors  occuring  at  field  head- 
quarters other  than  in  France  that  this  step  was  taken. 

Accordingly  we  formulated  the  scheme  of  General  Order  No.  7.  The  Secretary 
of  War  gave  personal  consideration  to  the  matter  and  on  three  or  four  occasions 
discussed  it  exhaustively  with  this  office.  He  finally  approved  the  order  and 
contemplated,  as  I  did,  the  establishment  of  the  branch  office  promptly  upon 
the  receipt  of  our  two  cables  of  January  20.  I  may  say  here  that  at  other 
headquarters  the  scheme  has  worked  beautifully.  It  has  silenced  all  criticism, 
and  I  believe  that  no  invalid  sentences  are  now  beyond  the  reach  of  remedial 
action. 

Your  own  intimate  knowledge  of  court-martial  procedure  makes  it  quite 
unnecessary  for  me  to  enter  upon  a  lengthy  discussion  of  the  merits  of  the  new 
system,  which  I  feel  quite  sure  will  not  fail  to  commend  itself  to  you  as  a 
substantial  step  in  the  right  direction.  As  stated  in  my  memorandum  to  the 
Chief  of  Staff,  it  is  believed  that  had  Gen.  Pershing  fully  understood  the  pur- 
pose and  operation  of  General  Order  No.  7,  his  cablegram  No.  779  of  March 
24,  1918,  would  not  have  been  sent.  I  trust  that  the  cablegram  which  I  have 
recommended  be  sent  him  in  reply,  a  draft  of  which  is  contained  in  the  con- 
cluding paragraph  of  the  inclosed  memorandum,  will  serve  to  convince  him  uf 
the  wisdom  and  propriety  of  the  issue  of  this  order  and  that  the  procedure  it 
contemplates  will  materially  aid  rather  than  obstruct  the  prompt  and  efficient 
administration  of  military  justice  In  the  American  Exi)editionary  Forces. 

With  best  wishes,  I  am. 

Very  truly,  yours,  E.  H.  Cbowdeb, 

Judge  Advocate  Oeneral, 

ExHiBrr  87. 

Office  of  The  Acting  Judge  Advocate  Generai., 

American  Expeditionary  Forces  in  Eubope, 

G.  H.  Q.,  A.  E.  F.,  France,  April  15,  IBIS, 

Maj.  Gen.  E.  H.  Crowder, 

Judge  Advocate  General^  United  States  Army, 

War  Department,  Washington,  D.  C. 

Dear  General:  As  indicated  in  my  report  of  March  31,  made  pursuant  to 
paragraph  827,  Army  Regulations,  I  arrived  at  general  headquaters  American 
Expeditionary  Forces,  and  reported  for  duty  on  March  26. 

Before  my  departure  from  Washington  an  unsigned  draft  of  an  order  appoint- 
ing me  Acting  Judge  Advocate  General  for  the  American  Expeditionary  Force*? 
in  Europe  came  into  my  hands.  The  arrival  of  an  official  copy  of  such  an  order 
has  been  expected  from  day  to  day,  but  thus  far  none  has  been  received.  Maj. 
Kand  and  myself  wore  assign e<l  to  station  here  upon  our  arrival  and  at  once 
took  up  the  work  of  the  branch  of  the  Judge  Advocate  General's  Office;  but, 
pending  the  arrival  of  my  orders,  Gen.  Bethel  remains  in  charge  of  the  office 
and  the  duties  of  the  office  are  being  performed  in  his  name. 

Gen.  Pershing  being  absent  from  headquarters  at  the  time  of  my  arrival  I 
had  a  preliminary  conference  with  Gen.  Harbord,  Chief  of  Staff,  and  Gen. 
Bethel,  with  reference  to  the  location  of  the  office.  I  indicated  a  desire  to  be 
governed  in  the  matter  by  Gen.  Pershing's  wishes.  Various  considerations, 
among  which  were  the  existing  moans  of  communication  by  mail  and  telegraph 
between  general  headquarters  and  the  headquarters  of  the  various  commanding 
officers  exercising  general  court-martial  Jurisdiction,  the  desirability  of  keep- 
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!  Ing  In  close  touch  with  the  Judge  Advocate  of  the  Expeditionary  Forces,  and 
the  fact  that  the  office  had  been  temporarily  established  at  general  head- 
quarters, led  me  to  the  conclusion  that  it  should  remain  where  it  Is.  In  that 
(onoluslon  Gen.  Harbord  appeared  to  concur;  and  I  felt  Justlfled  in  assuming 
that  he  reflected  the  views  of  Gen.  Pershing  with  reference  to  the  matter.  In 
the  course  of  an  interview  I  had  with  Gen.  Pershing  at  a  later  date  my  im- 
l>ressh>n  that  to  have  the  office  locate<l  here  would  be  satisfactory  to  him  was 
c*onfirmed. 

In  conformity  with  your  suggestions  I  Indicated  to  Gen.  Pershing  the  reasons 
for  the  establishment  of  the  office,  outlined  Its  functions,  endeavored  to  make 
clear  that  its  existence  would  in  no  wise  affect  the  exercise  of  discretionary 
rN)wers  by  officers  having  general  court-marital  Jurisdiction,  and  expressed  a 
desire  to  be  really  helpful  in  the  administration  of  military  Justice  throughout 
the  command. 

The  establishment  of  the  office  appears  to  have  been  looked  upon  in  some 
quarters  here  with  a  certain  degree  of  apprehension — ^possibly  because  the 
brief  cablegrams  on  the  subject  did  not  serve  clearly  to  disclose  the  functions 
of  the  office.  At  any  rate  it  appeared  to  me  that  there  was  an  impression  that 
the  establishment  of  the  office  was  without  precedent — represented  an  innova- 
tion, and  that  its  existence  might  serve  to  curtail  the  exercise  of  the  powers 
of  commanding  officers  invested  with  general  court-martial  Jurisdiction.  The 
apprehension  does  not,  in  my  opinion,  exist  now  to  the  extent  that,  apparently 
it  did  exist  three  weeks  ago,  and  it  shall  be  my  endeavor  to  bring  about  the 
entire  disappearance. 

While  in  England  I  had  a  conference  with  MaJ.  White,  the  Judge  Advocate 
on  duty  at  Gen.  Biddle's  headquarters  in  London.  Since  my  arrival  here  I 
have  had  an  opportunity  to  confer  with  Col.  Hull  and  CoL  Wlnship,  and  to  dis- 
cuss with  them  personally  the  relation  of  this  office  to  Uie  various  headquarters 
exercising  general  court-martial  Jurisdiction,  and,  of  course,  the  matter  has 
been  fully  discussed  with  Gen.*  Bethel.  * 

Though  I  hope  soon  to  receive  the  order  assigning  me  to  duty  in  charge  of 
this  office,  I  am  inclined  to  the  opinion  that  it  has  been  well  to  have  the  ad- 
tnioistration  of  the  office  controlled,  for  a  short  time  after  its  establishment, 
by  the  Judge  Advocate  of  the  Expeditionary  Forces,  because  that  would 
naturally  aid  in  allaying  the  apprehension  that,  due  no  doubt  to  misunder- 
standing, appears  at  first  to  have  existed  as  to  the  purpose  In  view  in  establish- 
ing the  office. 

Very  sincerely,  yours,  E.  A.  Kregeb. 


Exhibit  88. 


General  Headquabtebs  American  Expeditionary  Forces, 

France,  May  i,  1918. 
General  Orders,  No.  66. 

VI.  Brig.  Gen.  Edward  A.  Kreger,  National  Army,  now  on  duty  at  these 
headquarters,  having  been  appointed  Acting  Judge  Advocate  General  for  the 
American  Expeditionary  Forces  in  Europe  by  paragraph  126,  Special  Orders 
No.  53,  War  EXepartment,*  current  series,  and  directed  to  assume  charge  of  the 
branch  of  the  office  of  the  Judge  Advocate  General  of  the  Army,  established  in 
the  city  in  which  these  headquarters  are  located,  pursuant  to  General  Orders, 
No.  7,  War  Department,  current  series.  Brig.  Gen.  Walter  A.  Bethel,  National 
Army,  stands  relieved  from  further  duty  in  charge  of  said  branch  office. 
•  «  «  «  «  •  « 

By  command  of  Gen.  Pershing: 

James  G.  Harbord, 

Chief  of  Staff. 
Official : 

Benj.  Alvobd, 

Adjutant  OeneraL 

Brig.  Gen.  E.  A.  Kreger  reports  under  date  of  May  1,  1918,  that  he  was  on 
that  date  assuming  charge  of  the  branch  office  of  the  Judge  Advocate  General 
of  the  Army  at  General  Headquarters,  American  Expeditionary  Forces. 
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Exhibit  89. 

General  Headquarters  American  Expeditionary  Forces, 

Judge  Advocate's  Office, 

France,  May  5,  191^. 
Oon.  E.  H.  Cbowder, 

ir«r  Depart mentf 

Washington,  D.  C. 

Dear  (general:  I  revived  your  letter  of  April  5  yesterday,  relating;  to  the 
establisliiuent  of  the  branch  office  here.  I  expect  to  hiy  a  number  of  cases  Ix^ 
fore  Gen.  Pershing  either  this  afternoon  or  to-morrow  and  shall  take  plea»nire 
in  reading  to  hlin  the  imragraphs  of  your  letter  relating  to  the  reason  for  \\\^ 
establishment  of  the  branch  office. 

Now.  as  to  the  misunderstanding  l)etween  the  War  Department  and  tli**^ 
headquarters.  First  let  me  say  that  I  am  responsible  for  Gen.  Pershing's  caM*-- 
gram  No.  044  of  February  24,  1918,  but  not  No.  779  of  March  25  protestii.j: 
against  the  establishment  of  the  branch  office.  The  misunderstanding  cam*' 
about  in  the  following  way.  War  Department  cablegram  No.  663  (par.  .S)  a^ 
received  here  .stated  that  Capt.  .John  B.  Richardson,  Infantry,  had  l)een  ordert-*] 
to  establish  the  brHUch  office  In  France.  This  cable  came  at  the  same  tln»e  u«* 
the  cable  announcing  the  contents  of  General  Order,  No.  7,  We  acconlinu'.y 
awaited  Capt.  Richardson's  arrival  and  held  ca.ses  for  his  action.  Not  until 
al)out  a  month  later  did  we  learn  that  the  War  Department  had  ever  contem- 
plated putting  me  in  charge  of  the  branch  office  temjiorarily.  The  first  intima- 
tion of  that  fact  was  received  when  a  copy  of  Special  Orders  No.  15  dirwtii.'j 
me  to  assume  charge  of  the  branch  office  came  to  me  by  mail.  On  conipariiiL' 
Special  Orders  No.  15  with  the  cable  directing  Oapt.  Richardson  to  take  chan.v 
of  the  office  it  was  seen  that  the  cable  bore  date  tw<»  days  later  than  the  onl^r 
and  the  only  reasonable  conclusion  undq^  the  circumstances  was  that  the  War 
Department  had  first  determined  to  place  me  in  charge  of  the  office  and  ha«l 
almost  InuntHliately  thereafter  decided  that  (^apt.  Richards<m  should  establish 
the  office.  That  is  why  I  said  in  our  044  that  the  instructions  In  the  cable  ap- 
peared to  supersede  the  Si)ecial  Order  No.  15.  When  War  Department  r*ableNo 
81(5  was  received  saying  it  was  [)roposed  to  place  Kreger  In  charge  of  the  ofRiv 
but  that  I  might  remain  In  charge  of  the  office  If  Gen.  Pershing  should  s<»  «lt^ 
sire,  the  w<ird  '*  remain  "  indicatetl  to  me  that  the  War  Department  supix»<m'. 
that  I  had  establi.shed  the  office  and  I  felt  It  necessary  to  clear  up  the  niisun- 
derstandlng  at  onct»  and  accordingly  drew  and  had  sent  Gen.  Pershing's  aiM^* 
No.  644  of  February  24.  I  iiwhI  hardly  say  that  we  were  more  than  anxious  t«» 
have  pending  cases  (lispose<l  of  and  had  the  first  cable  Informeil  us  that  I  wa^ 
to  take  charge,  the  office  would  have  been  established  promptly  on  Its  rvtvii'i. 
Not  until  Kreger's  arrival  was  It  ever  known  here  that  there  was  a  mistake  in 
the  Richardson  cable.  When  he  told  me  that  he  had  never  heard  of  Rlchanl- 
.son,  I  wondered  how  the  Richardson  cable  came  to  be  sent  and  found  thflt 
Richardson's  signal  number  is  17068  while  mine  is  1768. 

With  these  iacts  beff)re  you  I  think  it  will  be  clear  to  you  why  tlie  bran«*h 
office  was  not  lmme<llately  established.  Without  them  our  action  here  is,  «»f 
course,  inexplicable. 

On  receipt  of  the  contents  of  General  Orders,  No.  7,  by  cable  I  submltttnl  .i 
long  memorandum  (Feb.  5)  paragraphs  2  and  3  of  which  were  as  follows: 

"  2.  I  may  say  that  although  the  order  was  a  surprise  to  me,  on  reading  it 
carefully  I  think  its  purpose  Is  clear.  Section  1199  of  the  Revised  Statutes 
to  which  reference  Is  made  In  the  order  establishing  the  branch  office,  provides : 

"  *  The  Judge  Adv<K*ate  General  shall  receive,  revise,  and  cause  to  W 
recorde<l  the  prcK'eedings  of  all  court-martials,  courts  of  inquiry,  and  mllltan 
couunlsslons,  and  perform  such  other  duties  as  have  been  performed  heretnforf 
by  the  Judge  Advocate  General  of  the  Army.' 

**  The  powers  and  duties  of  the  Judge  Advocate  General  comprised  In  xh*" 
above  word  '  revise '  have  never  been  judicially  construed,  nor  had  the  War 
Department,  prior  to  the  outbreak  of  the  present  war,  ever  arrived  at  a  posi- 
tive deterndnatlon  as  to  just  what  the  word  signifies.  I  remember  that  the 
.Judge  Advocate  General  expressed  doubt  as  to  this  point  two  or  three  years 
ago.  In  time  of  peace  the  matter  had  not  the  importance  that  it  may  have  n«>^. 
No  sentences  of  death  or  dismissal  could  be  carried  Into  effect  without  tht* 
confinuatlon  of  the  President,  and  of  course  in  the  meantime  the  recc»rd  wa-* 
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reyiewed  Iqr  the  Jvdge  Advocate  General.  Sentences  of  dishonorable  discharge 
were  carried  into  effect  in  large  number  by  department  commanders  before 
the  records  were  reviewed  In  the  Judge  Advocate  General's  Office,  but  where 
serious  injustice  had  been  done  either  as  a  result  of  Illegal  action  or  otherwise, 
clemency  was  freely  exercised  by  the  President  on  the  Judge  Advocate  Greneral's 
recommendation. 

"It  Is  evident  from  the  cable  received  that  the  War  Department  now  con- 
fJtnies  the  word  *  revise  *  as  requiring,  or  at  least  making  proper,  an  examina- 
tion of  the  record  of  trial  by  the  Judge  Advocate  GeneraVs  Office  before  a 
sentience  which  permanently  affects  the  status  of  a  military  man  takes  effect 
and  is  beyond  recall.  The  order  requires  that  before  the  sentence  take  effect 
tlie  Judge  Advocate  General's  Office,  or  one  of  its  branches,  examine  the  record 
to  see  whether  or  not  there  Is  a  fatal  error  in  the  proceedings.  The  reviewing 
authority  indorses  his  action  as  usual  upon  the  record,  but  the  same  is  tentative 
tintil  the  legality  of  the  sentence  has  been  passed  upon  by  the  Judge  Advocate 
Oeneral's  Office,  whereupon,  on  notification  to  the  reviewing  authority  that  the 
same  is  legal,  the  action  Is  published  and  takes  effect. 

"I  think  It  is  not  Improbable  that  this  order  was  brought  about  by  the 
execution  of  13  Negro  soldiers  In  Texas  recently,  almost  Immediately  after  their 
trial  While  I  have  no  conclusive  Information  on  the  point,  I  Infer  from  what  I 
saw  as  to  the  reports  in  the  bulletins  of  these  cases  that  the  execution  took 
place  before  the  records  had  reached  W^ashington.  It  Is  not  Improbable  that 
there  were  certain  errors  in  the  trials.  The  statements  made  In  this  paragraph, 
however,  are  only  a  surmise  on  my  part. 

**3.  With  reference  to  your  proposed  cable  recommending  that  I  be  made 
Acting  Judge  Advocate  General  of  the  American  Expeditionary  Forces  and 
that  Capt.  Richardson  be  ordered  to  report  to  me  as  assistant,  I  advise  that 
the  same  be  not  sent.  I  do  not  regard  the  order  itself  as  any  reflection  on 
myself  or  on  these  headquarters,  but  as  having  been  Issued  merely  for  the 
purpose  of  giving  what  the  War  Department  conceives  to  be  the  proper  effect 
to  section  1199,  Revised  Statutes.  The  War  Department  evidently  takes  the 
view  that  the  revision  should  be  made  by  the  Judge  Advocate  General's  Office, 
and  the  judge  advocate's  office  of  these  headquarters  Is  not,  and  can  not 
in  my  opinion  be  made,  a  jmrt  of  the  Judge  Advocate  General's  Office. 
"  Very  sincerely, 

"W.  A.  Bethel." 


EXHIBFT  90. 

May  14,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 
To:  Brig.  Gen.  Edward  A.  Kreger. 
Subject:  Report  dated  March  31,  1918. 

1.  In  the  second  paragraph  of  your  report  of  March  31,  1918,  you  state  that 
no  order  has  been  received  appointing  you  Acting  Judge  Advocate  General  for 
the  American  Expeditionary  Forces  In  France.  Special  Order,  No.  31,  dated 
March  5,  1918,  paragraph  146,  Is  as  follows: 

"I^leut.  Col.  Edward  A.  Kreger,  judge  advocate,  is  appointed  Acting  Judge 
Advocate  General  for  the  American  Expeditionary  Forces  In  Europe,  and  will 
assume  charge  of  the  branch  of  the  office  of  the  Judge  Advocate  General  of 
the  Army  established  In  France  by  General  Orders,  No.  7,  January  7,  1918, 
War  Department,  relieving  Brig.  Gen.  Walter  A.  Bethel,  National  Army,  of 
the  temporary  charge  of  said  branch." 

This  special  order  was  mailed  to  you  through  the  commanding  general  Amer- 
ican Expeditionary  Forces  on  March  12,  1918.  The  same  Information  was 
cabled  to  Gen.  Pershing  earlier  In  March.  It  Is  expected  that  before  this  com- 
munication reaches  yon  the  entire  matter  will  have  been  satisfactorily  ad- 
justed. 

By  direction  of  the  Judge  Advocate  General: 

H.  M.  MoRBOW, 

Lieutenant  Colonel,  Judge  Advocate,  Eocecutive  ojgflcer. 
182265—lfr— PT  7 18 
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Exhibit  91. 
General  Orders,  No.  84. 

War  I>epabtment, 
MVashington,  September  II,  WIS. 

I.  By  direction  of  the  President  the  commanding  officer  Camp  Joset^h  E. 
Johnston,  Jacksonville,  Fla.,  is  empowered,  under  the  eighth  article  of  war  t<> 
appoint  general  courts-martial  whenever  necessary.     [250.4,  A.  G.  O.] 

II.  Paragraph  5,  section  IV,  General  Orders,  No.  149,  War  Department,  IftlT, 
is  amended  so  as  to  prescrihe  that  enlisted  men  assigned  to  .supply  trains  will 
wear  the  Motor  Transport  Corps  hat  cord.     [320.2,  A.  G.  O.] 

III.  Section  IV,  General  Orders,  No.  64,  War  Department,  1918,  is  rescinded 
and  the  following  substituted  therefor: 

1.  Hereafter  quartermasters  of  all  forts,  posts,  camps,  and  other  military 
stations  within  the  continental  limits  of  the  United  States  under  the  jurls<lic- 
tion  of  department  and  Coast  Artillery  district  commanders  will  forward  inqui- 
sitions for  needed  supplies  through  their  commanding  officers  direct  to  such 
general  supply  dei>ots  as  are  designated  by  the  Quartermaster  General  fnun 
time  to  flme.  A  copy  of  requisition  will,  at  the  same  time,  be  sent  to  the  de- 
partment or  Coast  Artillery  district  quartermaster  by  all  forts,  camps,  p<isrs 
and  military  stations  under  jurisdiction  of  the  department  or  Coast  Artillery 
district  commander. 

2.  The  depot  quartermaster  of  a  general  supply  depot  to  which  a  fort,  post, 
camp,  or  other  military  station  is  assigned  for  supplies  is  responsible  for  ihe 
proper  supply  of  the  station,  and  Is  authorized  to  transfer  surplus  stivks,  i»> 
prevent  accumulation  of  shortages,  from  one  station  to  another,  after  assuriiii: 
himself  that  the  future  needs  of  the  troops  at  station  from  which  supplies  «are 
transferrcHl  and  those  of  incoming  troops  are  provided  for.  He  is  also  author- 
ized to  correspcmd  with  and  call  upon  quartermasters  direct  for  reports  as  to 
status  of  supplies  at  their  stations. 

3.  For  all  forts,  posts,  camps,  or  other  military  stations  under  the  jurisdioti<»ii 
of  the  department  and  Coast  Artillery  district  ccmmmnders,  the  depot  quarter- 
master will  promptly  report  to  the  department  or  Coast  Artillery  district 
quartermaster,  in  the  district  in  which  the  requiring  troops  are  stationed,  for 
the  information  of  the  department  or  Coast  Artillery  district  commanders.  th»' 
action  taken  by  him  on  the  requisitions  of  such  forts,  posts,  camps,  or  <»ther 
military  stations.  The  depot  quartermaster  will  also  keep  the  department  an'* 
Coast  Artillery  district  quartermasters  advLsed  of  the  surj^lus  supplies  tnm^ 
ferred  from  one  post,  camp,  or  other  place  to  another,  as  fur  as  such  transfer 
affects  the  department  or  Coast  Artillery  district  concerned. 

4.  Instructions  in  conflict  with  the  foregoing  provisions  are  revoke<l.     i:^w».41I, 

A.  G.  (>.] 

IV.  The  last  subparagraph  of  section  II,  General  Orders,  No.  7,  War  Dermrt- 

inent,  1918,  is  amended  to  read  as  follows : 

The  records  of  all  general  courts-martial  and  of  all  military  coramissicm-; 
originating  In  the  said  Expeditionary  Forces  will  be  forwarded  to  the  «»i'' 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  .ludge  Ad- 
vocate General  to  examine  and  review  such  records,  to  return  to  the  pn»|vr 
commanding  officer  for  correction  such  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  Irregularity  which  renders  the  finding  or  «*enten«v 
illegal  or  void  in  whole  or  In  part.  The  execution  of  all  sentences  invoivin- 
death,  dismissal,  or  dishonorable  discharge  shall  l>e  stayed  pending  such  review 
Anv  sentence,  or  any  part  thereof,  so  found  to  be  illegal,  defective,  or  void,  u- 
whole  or  in  part,  shall  be  dlsapprove<l,  modified,  or  set  aside,  in  accH>rdarnv 
with  the  recommendation  of  the  Acting  Judge  Advocate  General.  The  sui«! 
Acting  Judge  Advocate  General  will  forward  all  records  in  which  action  is  c*»n> 
plete,  together  with  his  review  thereof  and  all  proceedings  thereon,  to  the  Juduv 
Advocate  General  of  the  Army  for  permanent  file.    [250.47,  A.  G.  O.l 

By  ordeb  of  the  Secbetary  of  War  : 

Peyton  C.  March, 

General  Chief  of  Staff. 

Official : 

P.  C.  Harris, 

Acting  The  Adjutant  General. 
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Exhibit  82. 

rofflce  of  the  Acting  Judge  Advocate  General  for  the  American  Expeditionary  Forces 

In  Europe.] 

General  Headquabters  Amebican  Expeditionary  Forces, 

Fratice,  July  5,  191S. 

From :  The  Office  of  the  Acting  Judge  Advocate  General. 

To:  The  Judge  Advocate  (ieneral  of  the  Amiy,  War  Department,  Washington, 

n.  C. 

Subject:  United  States  r.  Delbert  L.  Moss,  private.  Thirty-second  Aero  Service 
Squadron,  Signal  Corps.     (A.  J.  A.  G.  O.,  201-02.) 

1.  The  record  of  trial  in  case  mentioned  above  is  going  fon»'ard  to  your  office 
under  separate  cover.    The  papers  listed  below  accompany  the  ret'ord : 

Statement  of  service ;  review  by  judge  advocate  of  trial  jurisdiction ;  review 
l»y  this  office,  in  duplicate ;  letter  of  advice  from  this  office,  In  duplicate ;  supple- 
mentary review  by  judge  advocate  of  trial  jurls<llctlon ;  copy  of  memorandum 
hy.  reviewing  authority ;  and  general  court-martial  order,  five  copies.      ^ 

2.  Pvt.  Moss  was  trie<l  on  April  17,  1918.  by  a  general  court-martial  convened 
l»y  order  of  the  commandiug  general.  Service  of  the  Rear,  now  Services  of 
Supply.  American  Expeditionary  Forces,  upon  three  charges,  under  each  of 
which  two  specifications  were  laid.  The  second  charge  and  the  specifications 
thtreunder  read  as  follows,  viz : 

"Charge  11:  Violation  of  the  ninety-fourth  article  of  war. 

**  Specification  1:  In  that  Pvt.  Delbert  L.  Moss  (21196),  Thirty-second  Aero 
Senice  Squadron,  did,  at  Third  Aviation  Instruction  Center,  on  or  about  the  1st 
day  of  March,  1918,  feloniously  take,  steal,  and  carry  away  one  pair  of  russet 
>5hoe«,  value  about  ^4.95,  property  of  the  United  States,  furnishe<l  and  Inrendetl 
for  the  military  service  thereof. 

*  Specification  2:  In  that  .I»vt.  Delljert  L.  Moss  (21196),  Thirty-second  Aero 
Sf nice  Squadron,  did,  at  Third  Aviation  Instruction  Center,  on  or  about  the  1st 
<lay  of  March,  1918,  wrongfully  and  knowingly  sell  to  Pvt.  Ray  Van  Arsdale, 
Twenty-sixth  Aero  Squadron,  Signal  Corps,  one  pair  of  russet  shi)e8,  value  about 
M.95,  property  of  the  United  States,  furnished  and  Intended  for  the  military 
i^nice  thereof." 

The  court  found  Moss  guilty  of  one  specification  under  Charge  I,  of  one  under 
<  hurge  III,  of  both  of  the  specifications  under  Charge  II.  and  of  each  of  the 
three  charges,  and  adjudgetl  a  sentence  legally  justifiable  without  reference  to 
rh<»  Heccmd  charge  and  the  specifications  thereunder.  The  reviewing  authority. 
"11  April  28,  1918.  approved  the  sentence  and  designated  a  military  priscm  camp 
as  the  place  of  confinement,  but  held  In  abeyance  the  order  directing  execution 
«»f  the  sentence,  pending  review  of  the  record  in  this  office  pursuant  to  the  re- 
'luirenients  of  General  Order  7,  War  Department,  1918. 

3.  On  May  11,  1918,  the  record  was  returned  to  the  reviewing  authority  by 
this  office,  together  with  a  copy  of  the  review  by  this  office  and  a  letter  of 
transmittal,  carrying  the  following  recommendations: 

"(a)  That  the  findings  of  guilty  as  to  the  charge  and  specifications  relating  to 
larcency  and  wrongful  sale  of  Government  property  (Charge  II  and  the  spe<*l- 
fif-ationS?  thereunder)  be  dlsapprove<l ;  and 

"(6)  That  the  reviewing  authority  consider  whether  of  not.  In  view  of  the 
illegality  of  the  findings  respecting  Charge  II  and  the  specifications  thereunder, 
the  entire  sentence  adjudged  by  the  court  should  be  approve<l  and  carried  Into 
execution." 

Subsequently  the  record  was  returned  to  this  office  with  a  general  court- 
martial  order  showing  approval  of  the  sentence  and  directing  execution 
thereof,  but  containing  no  reference  to  the  approval  or  disapproval  of  any 
partlailar  findings.  A  memorandum,  dated  May  28,  1918,  prepared  by  the  judge 
advocate  of  the  Services  of  Supply,  in  which  he  disagrees  with  the  review  and 
recommendations  of  this  office  and  a  copy  of  a  memorandum  bearing  the  initials 
of  the  reviewing  authority,  and  reading,  "Adhere  to  the  original  action  and 
<lirect  the  execution  of  the  sentence,"  also  accompanied  the  record. 

4-  With  reference  to  the  conclusions  stated  in  the  review  by  this  office  (see 
pars.  7,  8,  and  9),  let  me  say  that  though  ready  to  .ndroit  the  force  of  the  argu- 
ment in  the  counter  memorandum  of  May  28,  I  am  not  convince<l  that  this  office 
made  a  mistake.  I  am  unwilling  to  hold  that  any  presumption  of  fact  arising 
from  another  presumption  that  Army  Regulations  are  obeyed  to  the  letter  can 
take  the  place  of  evidence  to  support  an  essential  element  of  an  offense  charged 
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as  a  violation  of  the  ninety -fourth  article  of  war.  I  attached  no  preat  ini- 
portance  to  the  use  by  the  witness  Griel  of  the  expression  '*  my  ^hoes,**  a.^  hi- 
might  have  so  referred  to  the  property  in  question,  even  if  it  had  beeo  Issued  to 
him  by  the  Government.  It  was  not  upon  affirmative  evidence  of  property  lu 
Griel,  but  upon  the  absence  of  evidence  of  property  In  the  United  States  that 
my  conclusion  was  based.  The  Inspection  of  the  shoes  by  the  court,  even  if  it 
showed  that  they  were  of  the  make  and  character  issued  to  enlisted  men,  could 
not  have  supplied  this  deficiency,  for  such  shoes  can  be  and  no  doubt  have  been 
bought  by  soldiers  from  manufacturers  and  dealers,  and  the  change  of  shoes  id 
the  United  States  referred  to  by  Griel  may  well  have  been  such  a  purchase. 

If  my  advice  in  this  case  was  erroneous,  I  shall  be  glad  to  be  so  Informed  bj 
your  office  in  order  that  I  may  not  repeat  the  error  In  other  cases. 

5.  My  inmiediate  concern,  however,  is  not  with  the  question  of  the  soundness 
of  the  advice  given  by  this  office,  but  with  the  question  of  what  effect  shoul<l 
have  been  given  to  such  advice  by  the  reviewing  authority,  and  with  the  portit»n 
of  the  counter  memorandum  of  May  28,  which  deals  with  that  point.  In  cod- 
struing  General  Order  No.  7,  War  Department,  1918,  the  writer  of  the  menn»- 
randum  states  that : 

"  If  the  conmianding  general  concurs  in  the  conclusion  here  reached,  he  shouM 
approve  the  findings  and  sentence  in  spite  of  the  recommendation  to  the  con- 
trary of  the  Acting  Judge  Advocate  General.  That  recommendation  Is  not  con- 
trolling but  merely  advisory." 

And  again: 

"The  reviewing  authority  Is  required  to  wait  until  he  shall  receive  that 
advice  before  finally  deciding  on  his  action,  but  there  is  nowhere  any  indicatii^u 
that  he  is  to  regard  that  advice  as  final." 

It  has  been  my  belief  that  the  purpose  in  view  In  the  creation,  by  General 
Order  7,  of  this  branch  of  your  office  was  to  prevent  final  approval  of  Illegal 
findings  and  the  execution  of  illegal  sentences  In  the  classes  of  cases  descrilieil 
in  that  order;  and  I  am  unable  to  see  how -that  purpose  Is  to  be  fully  acoom- 
plished  if  reviewing  authorities  are  to  be  free  to  disregard  the  advice  of  thw 
office  with  respect  to  the  legality  of  findings  and  sentences.  It  may  be  that  the 
writer  of  the  memorandum  of  May  28  Is  right  and  that  the  purpose  of  General 
Order  7  will  be  regarded  as  having  been  sufficiently  attained  by  delaying  the 
execution  of  sentences  until  the  records  shall  have  been  reconsidered  by  the 
reviewing  authority  in  the  light  of  views  expressed  by  this  office.  As  to  this  I 
do  not  urge  my  opinion,  but  submit  the  question  to  your  office  for  decision. 

6.  Your  instructions  in  the  premises  are  requested  for  my  guidance;  and,  if 
the  opinions  of  this  office  with  respect  to  the  legality  of  findings  and  sentence-* 
are  to  be  regarded  by  reviewing  authorities  as  controlling,  it  is  recommended 
that  they,  as  well  as  this  office,  be  advised  to  that  effect. 

(Signed)  E.  A.  KsEGnt, 

Acting  Judge  Advocate  General. 


Exhibit  93. 


[Office  of  the  Acting  Judge  Advocate  General  for  the  American  Expeditionary    Foit» 

in  Europe.] 

General  Headquabtebs, 
American  Expeditionury  Forces,  France^  July  11, 1918, 

From :  The  Office  of  the  Acting  Judge  Advocate  General. 

To:  The  Judge  Advocate  General  of  the  Army,  War  Department,  Washing- 
ton, D.  O. 

Subject :  United  States  v.  Noel  F.  Peters,  private.  Four  hundred  and  sixty-sixth 
Aero  Squadron,  Signal  Corps.     (A.  J.  A.  G.  O.,  201-116.) 

1.  The  record  of  trial  in  case  mentioned  above  is  going  forward  to  your  office, 
under  separate  cover.    The  papers  listed  below  accompany  the  record: 

Statement  of  service,  review  by  Judge  advocate  of  trial  jurisdiction;  review 
by  this  office,  in  duplicate;  letter  of  advice  from  this  office,  In  duplicate;  sup- 
plementary review  by  judge  advocate  of  trial  jurisdiction ;  and  graeral  court- 
martial  order,  five  copies. 

2.  Pvt.  I*eters  was  tried  on  May  20,  1918,  by  a  general  court-martial  conven<?d 
by  order  of  the  commanding  general  of  the  Services  of  Supply,  American  Ex- 
peditionary Forces,  upon  the  following  charge  and  specification : 

"  Charge :  Violation  of  the  fifty-eighth  article  of  war. 
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"*  Specification :  In  that  Prt.  Noel  F.  Peters,  25891,  Four  hnndred  and  sixty- 
sixtb  Aero  Squadron,  Signal  Corps,  did,  at  Third  Aviation  Instruction  Center, 
American  Expeditionary  Forces,  on  or  about  the  24th  day  of  February,  1918, 
desert  tbe  aeryice  of  the  United  States,  and  did  remain  absent  in  desertion  until 
he  1%'as  apprehended  at  Toulouse,  France,  on  or  about  the  10th  day  of  March, 
1918." 

He  pleaded  not  guilty.  The  court  found  him  guilty  as  cliarged  and  sentenced 
hiiu  to  be  dishonorably  discharged,  to  forfeit  all  viay  and  allowance  due  or  to 
become  due,  and  to  be  confined  at  hard  labor,  at  such  place  as  the  reviewing 
authority  may  direct,  for  10  years.  On  May  31,  1918,  the  reviewing  authority 
approved  the  sentence  and  designated  a  penitentiary  as  the  place  of  confine- 
ment, but  held  in  abeyance  the  order  directing  the  execution  of  the  sentence, 
peDding  review  of  the  record  in  this  office  pursuant  to  the  requirements  of  Gen- 
eral Order  7,  War  Department,  1918. 

3.  On  June  20,  1918,  the  record  was  returne<l  to  the  reviewing  authority, 
\iitb  a  copy  of  a  review  by  this  office.  The  letter  of  transmittal  contained  the 
foll(»\rln^  statement  and  recommendation: 

**  Tbis  office  is  of  the  opinion  that  the  record  is  not  legally  sufficient  to  sup- 
port a  conviction  of  desertion,  but  that  it  is  legally  sufficient  to  support  a  con- 
viction of  absence  without  leave,  in  violation  of  the  sixty-first  article  of  war. 
The  record  is  accordingly  returned  with  the  recommendation  that  the  supple- 
mentary action  suggested  by  the  review  be  taken." 

On  July  8,  1918,  the  record  was  returne<l  to  this  office,  together  with  a  gen- 
♦•ral  court-martial  order  evidencing  approval  of  the  sentence  and  ordering  its 
execution,  but  making  no  si)ecial  reference  to  the  finding  of  guilty  of  desertion. 
A  nneniorandum,  dated  July  1,  1918,  by  the  judge  advocate  of  the  Servicers  of 
Supply,  in  which  he  disagrees  with  the  office  review,  and  upon  which  Is  in- 
dorsed a  note  by  the  reviewing  authority,  reading,  in  part,  as  follows: 

*'  I  am  satiufied  that  the  original  action  was  sound.    Let  it  stand." 
accompanies  the  record. 

4^  Tbe  counter  memorandum  of  July  1  has  not  convinced  me  that  the  con- 
clusion arrived  at  in  the  review  by  this  office  (see  pars.  6,  7,  and  8)  is 
unsound.  That  memorandum  discusses  at  length  the  probable  guilt  of  the 
accused.  This  is  beside  the  point.  The  conclusion  stated  in  the  office  review 
L«  not  based  upon  the  ground  that  the  accused  is  innocent,  but  uiK)n  the  ground 
thnt  be  had  not  had  a  fair  trial  because  of  the  admission  of  a  grejit  ninss  of 
incompetent  and  highly  prejudicial  testimony.  It  was  pointed  out  that  a 
sharp  issue  of  fact  as  to  the  intention  of  the  accused  man  was  involved,  and 
that  the  case  was  not  one  in  which,  if  the  Illegal  evidence  had  been  excluded, 
the  court  would  nevertheless  have  been  compelled  to  a  finding  of  guilty. 

In  tbe  counter  memorandum  it  is  said  that  "the  accused  by  the  continued 
dilatory  discharge  of  his  duties  convinced  his  superior  officers  that  he  >vas  dis- 
contented with  the  service."  This  Is  not  convincing.  Expressions  of  dissatis- 
faction with  the  Hervices  are,  to  be  sure,  competent  evidence  of  an  intention  to 
depart  from  it  (M.  C.  M.,  p.  134)  ;  but  if  such  dissatisfaction  can  be  shown  by 
the  soldier's  misconduct,  the  door  is  opened  wide  to  proving  as  many  other 
acts  of  misconduct  as  the  prosecution  can  gather  in  proof  of  the  ofl'ense  charged, 
which  is,  of  course,  contrary  to  well  recognized  legal  principles. 

The  writer  of  the  counter  memorandum  appears  to  regard  the  office  review 
as  inconsistent  in  that  It  condemns  a  conviction  for  desertion  and  yet  approves 
a  conviction  for  absence  without  leave  (see  his  par.  11).  The  reason  for 
tbe  distinction  is  plain.  The  accused  raised  no  issue  as  to  his  absence 
without  leave.  On  the  contrary,  he  admitted  It  (see  his  testimony  in  the 
record,  pp.  32-^).  He  said  that  he  went  absent'  from  his  company  on  the 
evening  of  February  23,  at  7.30 ;  that  he  did  not  go  to  Paris,  because  he  feared 
tbe  military  police  would  arrest  him;  that  he  expected  to  remrafn  away  four 
or  five  days  and  that  upon  his  return  he  would  be  punished  and  transferred. 
His  admission  that  he  feared  arrest  and  expected  some  punishment  is  tanta- 
uioout  to  saying  that  he  had  no  permission  to  be  absent  and  is  a  clear  corrobora- 
tion of  the  other  testimony  in  the  case  (see  office  review,  par  5)  that  he  was 
at>$(ent  without  leave.  The  issue  of  an  intention  permanently  to  remain  away 
^-as,  however,  sharply  contested;  and  it  was  for  that  reason,  among  others, 
ttiat  the  review  of  this  office  held  that  the  Illegal  testimony  had  prejudiced 
tiie  substantial  rights  of  the  accused. 

The  point  made  in  the  office  review  that  the  admission  of  certain  testimony 
relating  to  a  previous  trial  and  conviction  of  the  accused,  introduced  In  the 
ouixrae  of  the  presentation  of  the  prosecution's  case  and  therefore,  before  the 
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court  had  arrived  at  a  finding,  was  illcjral  and  prejudicial  to  the  accused,  i: 
4lisuus).st*d  l)y  the  writer  of  the  counter  niomorandum  of  July  1  with  no  cfnii 
inent,  except  an  indication  of  his  failure  to  understand  it. 

In  the  countermenioranduni  there  Is  mention  of  a  marfrlnal  annotation  inin'.t 
at  page  2.i  of  the  record.  That  annotation  Is  no  part  of  the  office  review,  bui 
was  made  by  Maj.  Rand  as  an  aid  to  his  lueniorj-  in  dictating  the  officv  revi»-w 
Tlie  incident  referre<l  u*  in  the  niarlved  iM>rtion  of  the  testimony  Is  dist*usse4i  \i 
paragraph  7  of  the  office  review,  near  the  bottom  of  page  5,  where  the  jwint  i< 
made  that  tlie  declarations  of  the  accused  in  Dec-ember  were  made  with  ref^♦r- 
ence  to  a  particular  disappointment,  and  were  for  that  reas<m  remote  not  onij 
in  p<iint  of  time  but  in  point  of  relevancy  to  the  offense  for  which  he  was  beiiu' 
triwl. 

If  my  advice  in  this  case  was  erroneous,  I  shall  be  glad  to  be  so  advise<l  t» 
the  end  that  I  may  not  rei)eat  the  error  in  other  cases. 

f).  My  innnediate  concern,  however,  Is  not  with  the  question  of  the  soundn**^- 
of  the  advice  given  by  this  officv,  but  with  the  questicm  of  what  effect  shoull 
have  been  given  to  such  advice  by  the  reviewing  authority.  That  question  i< 
not  discussed  by  the  judge  advocate  of  the  trial  jurisdiction  in  his  cimnter- 
memorandum  pertaining  to  this  case,  but  was  discussed  by  him  in  his  memo- 
randum relating  to  the  case  of  I»vt.  Helbert  1».  Moss.  (A.  ,T.  A.  O.  O..  2U1-1C) 
The  following  extract  from  a  letter  addressed  to  you  with  reference  t<»  th*^ 
^loss  case  is  quoted  as  especially  pertinent  in  connection  with  this  case,  viz: 

'*  It  has  been  my  belief  that  the  puriK>se  In  view  in  the  creation,  by  General 
Order  7,  of  this  branch  of  your  office  was  to  prevent  final  approval  of  ilU-jal 
findings  and  the  execution  of  illegal  sentences  in  tlie  clas^ses  of  cases  describul 
in  that  order;  and  I  am  unable  to  see  how  that  pun^ise  is  to  be  fully  accoiu- 
pllshed  if  reviewing  authorities  are  to  be  free  to  disregard  the  advi<v  of  tlii^ 
office  with  respect  to  the  legality  of  findings  and  sentences.  It  may  be  •  *  * 
that  the  puriK)se  of  (Jeneral  Order  7  will  be  regarded  as  having  het»n  surti- 
ciently  attaineil  by  delaying  the  execution  of  sentences  until  the  recf>rds  shall 
liave  been  reconsi(lere<l  by  the  reviewing  authority  in  the  light  of  my  views 
exi>ressed  by  this  office.  As  to  this  I  do  not  urge  my  opinion,  but  submit  th»* 
question  to  your  office  for  decision." 

6.  Your  in.structlons  in  the  premises  are  rt*questeil  for  the  guidance  of  ihw 
office;  and  if  the  opinions  of  this  office  with  resjiect  to  the  legality  of  findin.'^ 
and  sentences  are  tt)  be  regardeil  i)y  reviewing  autiiorities  as  contn>lling,  it  is 
recommendtMl  that  they  as  well  as  this  office  be  advised  to  that  effect. 

7.  Being  still  of  the  oplnkm  that  the  record  in  this  case  is  legally  insufficit'Ut 
to  support  the  findings  and  sentence,  and  that  the  advice  of  this  branch  «>f  the 
Office  of  the  Judge  Advocate  General  with  reference  to  the  legality  of  a  findiii;: 
or  .sentence  reviewed  here  should  be  given  the  same  effect  as  if  the  advice  l\a»l 
betMi  given  by  the  OHice  of  the  Judge  A<lvocate  General  of  the  Army,  I  rei-oui- 
mend  that  the  sentence  be  dednred  null  and  void  and  that  Peters  be  restore<l  t«> 
duty. 

E.  A.  Krkqer, 
Acting  Ju€lge  Adrocate  General. 


Exhibit  94. 


[Office  of  the  Acting  Judge  Advocate  General  for  the  American   Expeditionary  Pomv 

in  Europe.] 

General  Headquartebs,  Amrrican  Expeditionary  Forces, 

France,  July  14,  19is, 
Maj.  Gen.  E.  H.  Crowder, 

Judge  Advocate  General^  Vnited  States  Army, 

War  Department,  Washington,  D.  C. 

Dear  General;  To  your  cablegram  reading  "Cable  total  number  of  officers: 
and  enlisteil  men  Judge  Advocate  General's  Department  needed  in  your  offitt? 
until  January  next"  I  have  replied: 

"  Reference  paragraph  8,  your  cablegram  1644.  Entire  personnel  now  author- 
ized, seven  ofiicers  and  eight  enlisted  men,  will  be  needed  in  this  branch  hj 
January  If  Juri.«5diction  remains  unchanged.  I  recommend  that  branch  b** 
required  to  review  all  general  court  cases  arising  in  American  Expeditionary 
Forces.    If  this  recommendation  be  approved,  additional  force  of  three  officer* 
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and  four  enlisted  men  will  be  needed  by  January.    Recommend  promotion  Ma j. 
Willijmi  Rand  to  lieutenant  colonel.    Letter  follows." 

Tbe  terms  of  (ienerul  Onler  7,  War  Department.  1918,  are  not  altogether 
vWur  with  resi^ect  to  cases  in  which  th'»  execution  of  sentence  of  dishonorable 
•lis<*han:e  is  suspended.  Pnra^aph  2  of  section  1  re<iuires  that  the  execution 
of  siMJtences  In  cases  Involving  <llshonorable  discharge  be  deferred  pending; 
review  In  the  office  of  the  Judfse  Advwate  (leuenil,  or  a  branch  thereof,  only 
when  the  reviewlup  authority  does  not  iutoud  to  suspend  the  execution  of  the 
dishonorable  dischargee  until  tlie  soldier's  release  from  confinement.  The  second 
I»araffraph  of  Section  II  ret|uires  that  the  records  of  all  general  court-martial 
i-ases  in  which  Is  inii)osed  a  sentence  of  death,  dismissal,  or  dishonorable  dls- 
diar;re.  and  of  all  ndlitary  commissituis  originating  In  the  Expeditionary  Forces 
lie  fonvanled  to  this  branch  for  review,  and  apparently  does  not  limit  the  juris- 
diction of  the  branch  to  cases  in  which  the  dishonorable  discharge  Is  to  be 
executed  at  once,  except  as  such  limitation  Is  to  be  Inferred  from  the  clause 
"  to  the  end  that  any  such  sentence  or  any  part  thereof  found  to  be  invalid  or 
vtiid  shall  not  be  carrle<l  Into  effect."  which.  In  connection  with  Section  I  of  the 
(►rder,  seems  to  indicate  that  when  It  Is  not  the  Intention  of  the  reviewing  au- 
thority to  carry  the  dishcmorable  discharge  into  effect  at  once  the  reconl  need 
not  l>e  sent  to  this  branch  for  review.  In  practice  the  order  was  so  construed 
liefore  my  arrival  here  and  has  continued  to  be  so  construed,  as  cases  Involving 
>usf>en(led  sentences  of  dishonorable  dis<'harge  have  not  been  sent  here.  I  have 
dis<*ussctl  the  matter  with  (ion.  Bt  thel.  He  holds  the  view  that  General  Order 
T  neither  rec|uires  nor  authorizes  re<*ords  Involving  sus|>ende<l  sentences  of 
dishonorable  discharge  to  be  sent  t<»  this  branch.  However,  we  are  agreed  that 
siuh  records  should  be  reviewed  here.  It  may  well  happen  that  within  a  com- 
paratively short  time  after  trial  the  conduct  of  a  soldier  in  whose  case  a  sen- 
tHK-e  of  dishonorable  discharge  has  l)een  susiK?nde<l  will  lead  the  reviewing 
autlxirity  to  direct  the  execution  of  the  dishonorable  discharge.  If  the  neces- 
>ary  examination  were  made  here. an  opinion  indicating  that  the  record  In  any 
(-.j'ie  of  that  kintl  is  legally  Insufficient  to  suptK)rt  the  .sentence  may  reach  the 
ivviewinj?  authority  in  time  to  prevent  the  issue  of  a  dishonorable  discharge 
iertificate.  thus  avoiding  a  comidicntion  that  may  arise  If  the  record  must  go  to 
Washington  for  examination.  I  should  be  very  glad  to  have  the  doubt  resolved 
in  favor  of  the  more  extensive  jurl.sdlctitm,  either  by  authoritative  interpretation 
of  (Jeueral  Order  7  by  your  office  or  by  a  new  general  order. 

Before  I  left  Washington  I  understoo<l  that  y<m  expe<'ted,  after  this  branch 
had  l»een  establlsheil  for  some  little  time,  to  consider  the  advisability  of  requlr- 
in;:  it  to  review  the  records  of  all  cases  trlml  by  general  courts-martial  In  the 
American  Expeditionary  Forces.  I  have  considered  the  matter  and  have  dls- 
<uss*hI  It  with  Gen.  Bethel.  We  are  agree<l  that  It  would  be  advisable  to  have 
all  such  records  exandnetl  here:  First,  in  order  that  Illegal  sentences  may 
•'it her  not  be  carried  Into  effect  at  all  or  their  execution  arrested  at  the  earliest 
IHissihle  moment ;  and,  .»«econd,  because  the  examination  of  a  portion  only  of  the 
oases  arising  in  the  command  does  not  give  the  branch  the  general  view  of  the 
administration  of  military  justice  that  would  put  it  in  a  position  most  effec- 
tively to  aid  in  carrying  into  effect  the  views  and  polices  of  your  office  and  of 
the  War  Department.  It  Is  accordingly  recommended  that  in  the  near  future 
orders  be  issued  requiring  this  branch  to  review,  before  transmission  to  your 
i»ffi<'e,  the  records  of  all  cases  tried  here  by  general  courts-martial.  This  recom- 
mendation is  not  to  be  understood  as  suggesting  that  the  execution  of  sentences 
lie  held  in  abeyance  pending  review  by  this  branch  in  any  cases  other  than  those 
in  which  General  Order  7  now  requires  such  action. 

The  number  of  cases  in  which  the  execution  of  sentences  of  dishonorable  dis- 
('harge  has  been  suspended  has  been  comparatively  small  thus  far.  However,  I 
am  Ie<l  to  l)elieve  that  the  proportion  of  such  suspensions  will  increase.  I  think 
that  the  personnel  authorized  on  April  3 — 7  officers  and  8  enlisted  men — 
will  be  ample  to  meet  requirements  until  January  next  under  General  Order  7 
as  now  construed,  and  also  sufficient  to  meet  requirements  if  in  addition  to  the 
cla.s!«es  of  cases  now  coming  here  for  review  those  In  which  dishonorable  dis- 
charges are  suspended  are  also  sent  here.  At  the  time  Lieut.  Col.  Wallace 
arrived  I  was  about  to  request  you  to  send  over  another  officer.  The  present 
Indications  are  that  the  three  officers  now  regularly  assigned  to  duty  In  the 
T>ranch  can  handle  the  work  for  some  weeks  to  come.  In  the  course  of  two  or 
three  weeks  more  I  expect  to  be  in  a  better  position  than  at  present  to  suggest 
to  you  the  time  at  which  it  will  be  advisable  to  have  additional  officers  arrive 
here  for  duty  in  the  branch. 
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An  order  requiring  the  examination  here  of  all  general  court-nmrtial  cases 
arising  in  this  command  would  increase  very  considerably  the  amount  of  work 
to  be  done  by  the  branch.  Less  than  one-half  of  the  cases  arising  in  the  com- 
mand are  now  coming  here  for  review.  However,  it  is  believed  that  a  consider- 
able portion  of  the  cases  which  involve  neither  death,  dismissal,  nor  dishonor- 
able discharge  are  of  such  a  nature  as  not  to  require  the  preparation  of  a 
formal  written  review  and  that  therefore  the  proposed  enlargement  of  the 
duties  of  the  branch  would  not,  in  the  course  of  the  next  five  or  six  naonllLs, 
call  for  an  additional  force  in  excess  of  three  officers  and  four  enlisted  men.  It 
is  upon  that  theory  that  my  cabled  reply  to  your  cable  was  based.  If  the  sug- 
gested enlargement  of  the  duties  is  ordered,  one  officer  should  be  sent  over  for 
duty  in  the  branch  very  soon  after  the  change  shall  become  effective,  Applii'a- 
tions  can  be  made  for  others  as  the  need  for  their  services  arises. 

If  you  approve  of  my  recommendation  that  additional  personnel  be  author- 
ized, to  be  applied  for  as  needed,  it  is  recommended  that  the  distribution  of 
the  increase  to  grades  be  as  follows:  One  colonel,  one  lieutenant  colonel,  one 
major,  one  regimental  sergeant  major,  one  battalion  sergeant  major,  and  tw<> 
sergeants  or  corporals.  With  few  exceptions  the  officers  exercising  original 
general  court-martial  jurisdictions  over  here  are  major  generals.  No  doubt 
in  the  near  future  such  jurisdiction  will  be  exercised  also  by  lieutenant  generals. 
Chiefs  of  staff,  who  are  often  consulted  by  commanders  with  reference  to  the 
administration  of  military  justice,  even  though  the  judge  advocate  possesses 
the  full  confidence  of  his  commander,  are  of  the  grade  of  colonel  or  above.  In 
order  that  the  opinions  expressed  in  reviews  may  have  the  benefit  of  the  added 
weight  that  is  usually  given  the  opinion  of  an  officer  of  rank,  it  is  believed  that 
the  authorized  personnel  of  this  branch,  if  it  is  to  review  all  general  court- 
martial  cases  arising  in  the  command,  should  include  the  number  of  colonels 
and  lieutenant  colonels  contemplated  in  my  recommendation. 

If  the  jurisdiction  of  the  office. is  broadened  and  an  additional  officer  i^ 
ordered  over  here  almost  at  once,  any  one  of  the  following-named  officers 
would  be  entirely  satisfactory  to  me :  CJol.  H.  A.  White,  CJol.  J.  J.  Mayes,  Lieut. 
CJol.  H.  M.  Morrow,  Lieut.  Col.  Charles  B.  Warren,  Lieut.  Col.  E.  G.  Davis, 
Lieut.  Col.  Guy  D.  Goff,  Lieut.  Col.  William  O.  Gilbert,  Lieut  Col.  Neal  Power. 
Maj.  Grant  T.  Trent.  I  have  named  these  officers  because  I  have  worked  in 
cooperation  with  all  of  them,  and  because  before  I  left  Washington  I  under- 
stood from  each  that  he  desired  an  early  opportunity  to  serve  in  France.  At 
the  suggestion  of  Maj.  Rand  the  name  of  Maj.  E.  M.  Morgan  is  added  to  the 
list.  The  filing  of  this  list  is,  of  course,  not  to  be  understood  as  suggesting 
the  exclusion  of  others  from  consideration.  It  is  understood  that  the  require- 
ments of  the  service  may  make  it  advisable  for  you  to  send  some  other  officer. 
•  Maj.  William  Rand  has  done  excellent  work  here.  He  served  here  as  the 
sole  assistant  from  the  time  I  took  charge  of  the  branch  until  the  arri^'al  of 
Lieut.  Col.  Wallace.  As  the  grade  of  lieutenant  colonel  is  now  repiesented  in 
the  branch,  I  think  he,  as  the  oldest  assistant,  should  be  promoted  to  that  grade. 

Attention  is  invited  to  my  letters  of  July  5  and  11  with  reference  to  the 
question  presented  in  cases  of  Pvts.  Delbert  L.  Moss  and  Noel  F.  Peters.  The 
records  in  those  cases,  and  also  the  letters  mentioned  in  the  preceding  sentence, 
were  forwarded  to  you  by  ordinary  mail.  A  copy  of  each  of  the  letters,  ao 
companied  by  copies  of  inclosures  except  the  records,  will  go  forward  undtr 
the  same  cover  vlth  this  letter,  which  will  be  sent  by  the  next  courier  leaving 
here  for  the.  United  States  and  may  therefore  reach  your  office  before  the 
original  letters  and  the.  records  sent  by  ordinary  mail  arrive. 
Very  sincerely, 

E.  A.  Kbsoer. 


Exhibit  95. 

June  21,  1918. 
The  Office  of  the  Judge  Advocate  General. 

The  Acting  Judge  Advocate  General,  American  Expeditionary  Forces  in  Europe. 
Modification  of  General  Order  No.  7,  War  Department,  January  17,  1918,  and 

disposition  of  papers  relating  to  completed  trials  by  general  courts-martial. 

1.  Section  2  of  General  Order  No.  7  of  the  War  Department,  January  17. 
1918,  provides  that : 

"The  records  of  all  general  courts-martial  in  which  is  imposed  a  sentence 
of  death,  dismissal,  or  dishonorable  discharge,  and  of  all  military  commi.ssloos 
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originating  in  the  said  expeditionary   force,  will  be  forwarded  to  the  8aid 
branch  office  for  review.    ♦    ♦    •  " 

The  order  makes  no  provision  for  review  by  your  office  in  any  other  cases 
than  those  described.  It  follows  that  records  of  trials,  in  which  there  is 
imposed  confinement  or  forfeiture  or  other  punishment  without  dishonorable 
dischan^e  or  dismissal,  are  not  reviewed  by  any  officer  other  than  the  judpre 
advocate  for  the  court-martial  jurisdiction  prior  to  their  receipt  in  this 
office.  The  result  will  be  in  a  case  involvinfr.  for  instance,  confinement  at  hard 
labor  for  six  months  that  the  punishment  will  be  executed  before  the  case 
is  reviewed  by  the  Judge  Advocate  General's  Office.  Of  course,  in  that  event 
the  legality  of  the  sentence  becomes,  so  far  as  the  accused  is  concerned,  of 
little  more  than  academic  interest. 

2.  This  office  desires  an  expression  from  you  upon  the  advisability  of  so 
amending  section  2  of  the  General  Order  referred  to  as  to  require  all  cases 
tried  by  general  court-martial  in  American  Expe<lltionary  Forces  to  be  sent  to 
your  office  for  review  and  subsequent  transmission  to  this  office  for  file. 

3.  The  filing  of  original  charges  and  accompanying  papers  relating  to  com- 
pleted trials  by  general  court-martial  in  the  offices  of  Judge  advocates  of 
general  court-martial  jurisdiction  creates  a  burdensome  mass  of  records  to  be 
preserved  and  transported  by  those  offices.  Your  view  is  desired  upon  the 
advisability  of  requiring  these  charges  and  accompanying  papers  to  be  for- 
warded with  the  proceedings  of  the  trial  for  file  either  in  your  office  or  in  this 
office. 

Enoch  H.  Crowdeb, 
Judge  Advocate  General^  United  States  Army. 


Exhibit  96. 

Judge  Advocate's  Office, 

France,  July  17,  1918. 
Memorandnm :  For  the  Adjutant  General. 

Subject:  Increase  of  jurisdiction  of  the  European  branch  office  of  the  Judge 
Advcx»ate  General's  office. 

1.  You  have  referred  to  me  for  remark  the  following  recommendation  con- 
tainetl  in  a  cable  prepared  by  Gen.  Kreger  for  transmission  to  the  War 
Department : 

"I  recommend  that  branch  be  required  to  review  all  general  court  cases 
arising  in  Amex  forces." 

2.  Under  War  Department  orders  issued  in  January  the  Judge  Advocate 
Oeneral's  OflSce,  or  one  of  its  branches,  reviews  the  records  of  general  court 
trials  in  the  following  cases  before  the  sentence  takes  effect : 

(1)  Death  sentence. 

(2)  Dismissal  of  officers. 

(3)  Dishonorable  discharge  when  not  suspended. 

Other  sentences  take  effect  immediately  upon  the  approval  of  the  reviewing 
authority.  The  European  branch  reviews,  for  the  Judge  Advocate  General's 
office,  the  records  in  cases  of  the  three  sentences  named  above,  but  all  other 
records,  .sentences  involving  forfeitures,  ordinary  confinement,  and  dishon- 
r}riible  discharge  where  suspended  go  to  the  Judge  Advocate  General's  office 
in  Washington  for  review,  resulting,  of  course,  in  much  delay.  If  such  a 
sentence  is  held  to  be  invalid,  the  action  setting  it  aside  for  invalidity  can 
only  take  effect  after  considerable  part  of  it  has  been  served.  Or,  If  it  Is 
desirable  to  reconvene  the  court  for  correction  of  the  error,  it  is  generally 
impracticable  to  do  so  after  so  long  a  period.  It  would,  therefore.  In  my 
opinion,  be  much  better  administration  for  the  European  branch  to  make 
review  of  all  court-martial  cases  here  in  Europe  rather  than  a  part.  The 
only  objection  I  see  is  that  it  would  add  probably  two  or  three  officers  to 
the  office  force  of  the  European  branch,  and  also  two  or  three  soldiers. 
I  have  heard  of  but  two  records  being  found  defective  in  the  Judge  Advocate 
Generara  office,  one  from  the  Service  of  Supply  and  the  other  from  the  Forty- 
first  Division,  but  there  may  have  been  others,  since  In  these  matters  the  Judge 
Advocate  General  may  correspond  with  the  division  commanders  direct. 

3.  I  see  no  reason  for  taking  any  exceptions  to  Gen.  Kreger's  recommendation. 

W.  A.  RETHEt. 

Brigadier  General,  National  Army,  Judge  Advocate. 
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Exhibit  97. 
[First  indorBemeot.1 

Acting  Judge  Advocate  Generai/s  Office, 
General  Headquarters  American  Expeditionary  Forces. 

Fmnop,  Juhf  .  '.  J9ifi. 
To  the  Judge  Advocate  (General  of  the  Army. 

^yar  Department,  Wajuhinptoiu  D.  C: 

1.  In  connpotion  with  the  first  question  rniswl  in  the  forecoinp  coinrauiiir;i- 
tlon,  attention  is  lnvite<l  to  the  following  extract  from  a  cablegram  flle<l  f »r 
transmission  on  July  14,  1918.  viz : 

"  For  the  Judge  Advocate  General.  Reference  paragraph  S  your  cablegram 
1644  ♦  ♦  ♦  I  recfommend  that  branch  be  requlreil  to  review  all  general 
court-martial  cases  arising  in  Amex  forces.     ♦     ♦     •.'* 

And  the  following  extract  from  a  letter  addressed  to  you,  under  date  of 
July  14,  1918.  viz: 

**  Before  I  left  \Vashlngt<»n  I  understood  that  you  exi)ecte<l,  after  this  brai?«':i 
had  been  establishe<l  for  some  little  time,  to  consider  the  advisability  of  re- 
quiring it  to  review  the  re<*ords  of  all  cases  trleii  by  general  courts-ma rtijil  in 
the  American  Expeditionary  Forces.  I  have  considered  the  matter  and  have 
discussed  It  with  Gen.  Bethel.  We  are  agreed  that  it  would  be  advisable  to 
have  all  such  records  examined  here :  F^irst,  in  order  that  illegal  sentences  may 
either  not  be  carried  Into  effect  at  all  or  their  execution  arrestetl  nt  the  ea^lie^t 
possible  moment ;  and.  sec<md,  be<'ause  the  examination  of  a  iwrtion  only  «»f  tin- 
cases  arising  In  the  <*omman<l  does  not  give  the  branHi  the  general  view  of  tli»^ 
admlnlstrathm  of  military  Justice  that  would  put  It  in  a  po>'ti«»n  most  effectively 
to  aid  in  carrying  into  effect  the  views  and  policies  of  your  office  and  of  tbo 
War  Department.  It  is  accordingly  recommended  that  in  the  near  future 
orders  be  Issued  rec|uirlng  this  branch  t<»  review,  before  transniis.slon  to  your 
office,  the  reconls  of  all  cases  tried  here  by  general  courts-martial.  This 
recommendathm  is  not  to  be  understood  as  suggesting  that  the  execiition  «»f 
sentences  be  held  in  abeyance  pending  review  by  this  branch  in  any  castas  titlur 
than  those  in  whk-h  (leneral  Order  7  now  requires  such  action.'* 

After  mailing  the  letter  of  July  14  I  learned  that  the  transmission  of  thecnhle- 
gram  had  been  delayed  in  order  that  Gen.  Bethel  might  have  an  opportunity 
to  express  his  views  respecting  the  propose<l  extension  of  the  jurisdiction  of  thi< 
branch.  A  copy  of  (ien.  Bethel's  memorandum,  dated  July  17,  1018.  as  well  as  a 
complete  copy 'of  my  letter  of  July  14  is  inclosed  herewith.  The  cablegram 
referred  to  above,  which  went  forward  on  July  2(K  is  quoteil  in  full  in  the  letter 
of  July  14.  I  see  no  reason  for  modifying  the  views  expresse<l  in  the  caMr- 
gram  and  letter  and  therefore  confirm  the  recommendation  therein  made  that 
this  branch  be  required  to  review,  before  transmission  to  your  office,  the  reit»nl< 
of  all  ca.ses  tried  by  general  courts-martial  in  the  American  Exx)eiiitloDary 
Forces. 

2.  In  connection  with  the  second  question  raisetl  in  the  foregoing  communi- 
cation it  is  recommended  that  instructions  be  issued — 

(a)  Requiring  the  original  charges  in  each  case  tried  by  general  court>- 
martial  to  be  appended  to  the  record  of  trial,  and  ( ft )  authorizing  the  transmis- 
edon  to  the  Judge  Advocate  General's  Office  of  all  papers  relating  to  the  ca^j*'. 
either  with  the  record  but  not  appended  thereto,  or  at  a  subsequent  time  if  the 
temporary  retention  of  the  papers  with  the  command  in  which  the  trial  of  the 
case  takes  place  Is  necessary  or  desirable. 

I  think  it  desirable  that  the  original  charges  be  appended  to  the  recorcl.  to 
remain  with  it  permanently.  The  other  papers,  i.  e.,  the  statement  of  evidence, 
the  indorsement  referring  the  charges  for  investigation,  the  report  of  the  in- 
vestigating officer,  the  indorsements  of  Intermediate  commanders  (M.  C.  M., 
sees.  75,  76).  and  the  carbon  copy  of  the  voucher  for  the  payment  of  the  reporter 
(M.  C.  M.,  sec.  114)  have,  at  best,  only  a  temporary  value  for  record  purposes, 
until  all  disciplinary  measures  Incident  to  the  transactions  which  form  the  sul>- 
ject  matter  of  the  trial,  or  incident  to  the  trial  itself,  have  been  disposed  of 
I  see  no  reason  for  permanently  burdening  the  files  of  the  Judge  Advocate  Gen- 
eral's Ofllce,  or  the  files  of  this  branch,  with  those  papers.  If  forwarded  witli 
the  record  but  not  appended  thereto,  or  if  subsequently  forwarded,  they  may. 
on  reaching  your  office,  be  filed  separately  and  in  due  time  disposed  of  pursuant 
to  the  provisions  of  the  acts  of  February  16,  1889  (25  Stat.,  672),  and  March  2, 
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1895  (28  Stat.,  933),  which  seems  to  prohibit  the  destruction  of  such  papers 
save  as  prescriljed  in  said  acts  (Dig.  Ops.,  J.  A.  G.,  1912-1917,  pp.  218,  548). 

If  the  foregoing  suggestions  be  consi(iered  favorably,  tlie  Manual  for  Courts- 
Martial  (par.  (6),  sec.  79,  and  par.  3  (/>).  p.  HH4,  and  i)erlmps  otiier  paragraphs 
and  sections)  sliould  l>e  aTuended  so  as  to  prohibit  placing  upon  tlie  charge 
sheet  any  indorsement  otlu»r  than  th**t  of  tht»  convtMiiug  authority  referring  the 
charges  for  triil. 

E.  A.  Kregeb, 
Acting  Judge  Adrocate  General. 


Exhibit  98. 


ArorHT  29,  1918. 
ileiiioranduin  for  the  Chief  of  Staff. 
Sulijecrt:  ^lodlficutiou  of  General  Order  No.  7,  War  Department,  January  17, 

1918. 

1.  The  Euro{)ean  t)ranch  of  the  Judge  Advocate  General's  office,  by  author- 
ity of  tlie  above  designateil  order,  reviews  for  legality  alone  the  record  of  gen- 
eral court  trials  in  the  following  casen  before  the  sentences  take  effect: 

(1)  Death  sentences. 

(2)  Dismissal  of  officers. 

(3>  Dishonorable  discharge  when  not  su.*<i)ende<l. 

All  other  ca.*^(*s  go  to  the  office  oi  the  Judge  Advocate  (Jeneral  at  Washington 
for  the  review  which  the  statute  and  giKxl  administration  require,  resulting 
nw-essarily  in  much  delay.  Obviously,  such  a  review,  the  sole  punxjs**  of 
whio.  i^  to  determine  wliether  the  sentence  as  n  matter  of  law  is  valid  or  in- 
valid, can  not  seasonably  Ix*  nmtle  here.  Both  Gen.  Kreger,  in  charge  of  the 
branch  offi<-e  in  Euroi»e,  and  Gen.  Rethel.  J!Ulge  advoi-ate,  American  Exi)edl- 
litmary  Forces,  recommend  thf*  extension  of  the  duties  at  the  bran<'h  office 
ihere  to  include  the  review  of  all  general  court  trials.  Gen.  Kreger  sun'imarizes 
his  view  thus : 

**I  have  considered  the  matter  (the  matter  liere  in  question)  and  have  dis- 
nissed  it  with  Gen.  Bethel.  We  are  agn*e<l  that  it  would  be  advisable  to  have 
all  such  re<H)rds  examined  here:  In  order  that  illegal  sentence  may  either  not 
be  carrieti  into  effect  at  nil.  or  their  executi(»n  arrestcnl  at  the  earliest  i>ossible 
riion)ent,  and  bwause  examination  of  a  portion  only  of  the  cases  arising  in  the 
wmmand  dtvs  not  give  the  branch  the  general  view  of  the  administraticm  of 
niiliiarj-  justice  that  wcmld  put  it  in  a  position  most  effectively  to  aid  in  carry- 
ing into  effect  the  views  and  iM)licies  of  your  office  and  of  the  War  Department. 
It  is  accordingly  recommended  that  in  tlie  near  future,  orders  lie  issued  re<|ulr- 
ing  this  branch  to  review  before  transmissitm  to  your  oflice  the  records  of  all 
cases  trie<i  here  by  general  courts-martial.  This  re*-ommendation  is  not  to  In? 
understood  as  suggesting  that  the  execution  of  sentences  be  held  in  abeyance 
pending  review  by  this  branch  in  any  cases  other  than  those  in  which  General 
Order  7  now  require  such  action." 

And  Gen.  Bethel  thus: 

"Other  sentences  (that  is,  those  wldch  are  not  now  requlretl  to  l)e  reviewed 
by  the  t)ranch  office)  take  effect  immediately  upon  the  approval  of  the  review- 
ing authority.  The  European  branch  reviews  for  the  Judge  Adv(K*ate  (Jen- 
eral's  office  the  records  in  cases  of  the  three  sentences  named  above.  (That  is, 
death  .sentence,  dismissal  of  officers,  and  dishonorable  discharge  not  suspended)  ; 
but  all  other  records,  sentences  Involving  forfeiture,  onlinary  coniinement,  ami 
dishonorable  discharge,  where  suspended,  go  to  the  Judge  Advo<*ate  (teneraPs 
office  in  Washington  for  review,  resulting,  of  course,  in  much  delay.  If  such  a 
sentence  is  held  to  be  invalid,  the  action  setting  it  aside  for  invalidity  ciin 
only  take  effect  after  considerable  part  of  it  has  been  served,  or  If  It  Is  desired 
to  reconvene  the  court  for  correcticm  of  an  error,  it  is  generally  impracticable 
to  do  s«  after  so  long  a  period.  It  would,  therefore,  in  my  opinion,  be  much 
better  administration  for  the  European  branch  to  make  the  review  of  all 
courts-martial  cases." 

2.  I  concur  In  the  views  of  these  two  officers,  and  recommend  that  the  above 
designated  onier  be  amended,  so  as  to  require  all  cases  trie<l  by  general  courtn- 
martial  in  the  American  Expeditionary  Forces  to  l>e  review«»<l,  to  det(*rmino 
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their  legality,  by  the  Acting  Judge  Advocate  General  of  those  forces.    The  sub- 
stantive portion  of  a  draft  of  order  to  aceonipllBh  this  purpose  is  herewith. 

S.  T.  Ansell, 
Acting  Judge  Advocate  General. 


Exhibit  09. 


Judge  Advocate  General's  Office, 

September  5,  191S, 

DRAFT   OF    amendment. 

The  concluding  unnumbered  paragraph,  on  page  3,  General  Orders,  No.  7, 
War  Department,  January  .17,  1918,  is  hereby  amended  to  read  as  follows: 

"The  records  of  all  general  courts-martial  and  of  all  military  commissions 
originating  in  the  said  expeditionary  forces  will  be  forwanied  to  the  said 
branch  office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge 
Advocate  General  to  examine  and  review  such  records,  to  return  to  the  proper 
commanding  officer  for  correction  such  as  are  incomplete,  and  to  report  to  the 
proper  officer  any  defect  or  irregularity  which  renders  the  finding  or  sentence 
invalid  or  void  in  whole  or  in  part.  Any  sentence  or  any  part  thereof  so  found 
to  be  invalid  or  void  shall  be  set  aside,  and  the  execution  of  all  sentences  of 
death,  dismissal,  or  dishonorable  discharge  shall  be  stayed  pending  said  re- 
view. The  said  Acting  Judge  Advocate  General  will  forward  all  records  in 
which  action  is  complete,  together  with  his  review  thereof  and  all  proceedings 
thereon,  to  the  Judge  Advocate  General  of  the  Army  for  permanent  file." 

Mr.  Smith  instructed  us  to  substitute  third  indorsement  attached  to  32L4 
(August  29,  1918),  branch  office,  instead  of  this  draft  of  amendment. 

L.  A«  H. 

September  25,  1918. 

Exhibit  100. 

War  Department, 
Office  of  the  Phief  of  Staff, 
Washington,  September  8,  191f^. 
Memorandum  for  the  Chief  of  Staff. 

Subject:  Amendment  of  General  Order  No.  7,  War  Department,  January  17, 
1918. 

1.  Herewith  is  a  memorandum  for  the  Chief  of  Staff  from  the  Acting  Judge 
Advocate  General,  dated  August  29,  1918,  recommending  amendment  of  General 
Order  No.  7,  War  Department,  January  17,  1918. 

2.  Under  General  Order  No.  7  as  it  now  stands,  the  European  branch  of  the 
Judge  Advocate  General's  Office  reviews  for  legality  alone  the  reconis  of 
general  court  trials  before  sentence  takes  effect  In  the  following  cases: 

(a)  Death  sentence. 
(6)   Dismissal  of  officers. 

(c)  Dishonorable  discharge  when  not  suspended. 

All  other  cases  go  to  the  office  of  the  Judge  Advocate  General  at  Wash- 
ington. 

3.  The  amendment  recommended  by  the  Acting  Judge  Advocate  General  te 
designated  to  authorize  the  records  of  all  cases  tried  in  France  to  be  reviewed 
by  the  European  branch  of  the  Judge  Advocate  General's  Office.  Gen.  Bethel's 
and  Gen.  Kreger*s  opinions  are  set  forth  in  the  Acting  Judge  Advocate  Gen- 
eral's memorandum.  The  change  recommended  is  reasonable  and  should  make 
for  good  administration. 

4.  The  War  Plans  Division  recommends  that  the  order  be  amended  as  per 
draft  of  amendment  submittetl  by  the  Acting  Judge  Advocate  General.  Memo- 
randum for  the  Adjutant  General  of  the  Army  herewith. 

Lytle  Brown, 
Brigadier  General,  U.  8.  A., 
Director,  W,  P.  i).,  A.  C.  of  S. 
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Exhibit   101. 

War  Department, 
Office  of  the  Chief  of  Staff, 
Washington,  September  11,  1918. 

Memorandum  for  The  Adjutant  General  of  the  Army. 

Subject:  Amendment  of  General  Order  No.  7,  War  Department,  January  17, 
1918. 

The  Secretary  of  War  directs  that  General  Order  No.  7,  War  Department, 
January  17,  1018,  be  amended  as  per  attachetl  draft  of  amendment  by  the 
Acting  Judge  Advocate  General. 

March,  Chief  of  Staff, 

Received  A.  G.  O..  Septemper  11,  1918. 


Exhibit  102. 

General  Order  No.  84,  September  11,  1918—250.4,  320.2,  300.42,  250.47. 

printing  and  binding. 

Prepared  by Office  mark 

Date  of  requisition Requisition  No. 

Number  of  copies Jacket  No. 

Requisition  sent  to  Public  Printer  September  17,  1918.     , 

Estimate  received Estlmatetl  cost- 
Galley  proof  received 

Galley  proof  returned 

Page  proof  received  September  21,  1918. 


Exhibit  103. 
[Sec.  IV,  G.  O.  No.  84,  1918.] 

The  records  of  all  general  courts-martial  and  of  all  military  commissions 
originating  in  the  said  expeditionary  forces  will  be  forwanled  to  the  said  branch 
office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge  Advocate 
General  to  examine  and  review  such  records ;  to  return  to  the  proper  command- 
ing officer  for  correction  such  as  are  incomplete,  and  to  report  to  the  proi>er 
officer  any  defect  or  irregularity  which  renders  the  finding  or  sentence  illegal  or 
void  In  whole  or  in  part.  The  execution  of  all  sentences  involving  death,  dis- 
missal, or  dishonorable  discharge  shall  be  stayed  pending  such  review.  Any 
sentence,  or  any  part  thereof,  so  found  to  be  Illegal,  defective,  or  void,  in  whole 
or  in  part,  shall  be  dlsapprovetl,  modified,  or  set  aside  in  accordance  with 
the  recommendation  of  the  Acting  Judge  Advocate  General.  The  said  Acting 
Judge  Advocate  General  will  forward  all  records  in  which  action  Is  complete, 
together  with  his  review  thereof  and  all  proceedings  thereon,  to  the  Judge 
Advocate  General  of  the  Army  for  permanent  file. 

Approved : 

By  order  of  the  Secretary  of  War : 

Frank  McIntybe, 
Major  General,  General  Staff  Corptt, 

Executive  Assistant  to  the  Chief  of  Staff, 


Exhibit  104. 


General  Headquarters  American  Expeditionary  Forces, 

Judge  Advo<'ate's  Office, 
France,  Novetnber  H,  1918, 

From:  The  Judge  Advocate,  American  Expeditionary  Forces. 
To:  The  conttnander  in  chief  American  Expeditionarj'  Forces. 
Subject:  Jurisdiction  of  the  Acting  Judge  Advocate' General,  American  Expe- 
ditionary Forces. 

1.  The  following  matter  Is  submitted  in  the  belief  there  should  be  a  decision 
by  the  War  Department  as  to  the  authority  of  the  Acting  Judge  Advocate 
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General,  American  Expeditionary  Forces,  to  hold  a  court-martial  sentence, 
duly  approved  by  the  proper  authority,  invalid  on  the  ground  that  the  evidence 
is  not  sufficiently  convincing  of  guilt.  The  Acting  Judge  Advocate  General  has 
held  in  a  number  of  cases,  in  which  evidence  prejudicial  to  the  accused  was 
improperly  admitted,  there  was  such  evidence  in  the  case  as  to  substantialk 
compel  a  conviction.  Thus  in  the  case  of  Sergt.  Jacob  J.  Sonnenshein,  Com- 
pany F,  Three  hundred  and  sixth  Infantry,  the  Acting  Judge  Advoctite  General 
said    August   12,    1918: 

"That  all  of  this  evidence  was  utterly  Irrelevant  to  the  offense  charged  nwl 
not  be  argued.  It  remains  to  be  considered  what  effect  must  be  attributed  to 
it.  The  court  evidently  considered  it  important,  because  in  <me  instance  it 
insisted  upon  the  details,  and  the  Judge  advocate  thought  it  had  soirfe  weight, 
because  he  went  so  far  as  to  object  to  the  attempt  of  the  accused  to  explain 
why  he  had  not  resented  the  attacks  upon  his  person  and  uiK)n  his  character. 
Under  these  circumstances  can  a  reviewer  say  that  the  substantial  rights  of 
the  accused  do  not  appear  to  have  been  prejudiced  within  the  meaning  of  the 
thirty-seventh  article  of  war?  I  think  not.  It  is  true  that  such  prejudice  is 
not  necessarily  to  be  implied  from  the  admission  by  the  court  of  illegal  testi- 
mony. It  is  also  true  that  the  absence  of  such  prejudice  is  not  to  be  impllel 
from  the  fact  that  even  if  the  illegal  testimony  had  been  excludeti  enoujrh 
legal  evidence  remained  to  support  a  conviction.  The  reviewer  must.  In  Justice 
to  the  accused  and  in  compliance  with  the  spirit  of  the  thirty -seventh  article 
of  war,  seek  further  and  reach  the  conclusion  that  the  legal  evidence  of  itself 
substantially  compelled  a  ccmviction.  Then,  indeed,  and  not  until  then,  vnn 
he  say  that  the  substantial  rights  of  the  accused  were  not  prejudlceil  by 
testlnfony  which  under  the  law  should  have  been  excluded." 

In  the  case  of  Pvt.  Xr>el  F.  Peters,  Four  hundred  and  sixty-sixth  Aero  Squa<i- 
ron,  he  said  June  20,  1918: 

"This  is  not  a  case  in  which,  If  the  incompetent  evidence  were  excluded 
from  consideration  the  court  would  still  as  reasonable  men  have  l>een  <H>m- 
pelled  to  the  same  conclusion.  On  the  contrary,  with  the  great  mass  of 
Incompetent  testimony,  and  In  view  of  the  closely  contested  question  of  fact 
on  the  subject  of  intent,  I  do  not  see  how  it  can  be  said  that  the  sul>stantial 
rights  of  the  accused  were  not  injuriously  affected  within  the  meaning  of 
the  thirty-seventh   article  of  war." 

In  the  case  of  Thomas  M.  Murphy,  cook,  Company  A,  Second  Supply  Train,  he 
said,  July  18,  1918: 

"  What  effect  shall  be  given  to  these  grave  errors?  Did  they  prejudice  the 
substantial  rights  of  the  accused?  The  rule  of  military  administration  is  not 
that  error  necessarily  iniixirts  prejudice.  On  the  contrary,  to  invalidate  the 
proceedings,  prejudice  must  appear  (A.  W.,  37).  It  is  impossible,  however, 
to  examine  the  minds  of  the  members  of  the  court  and  determine  liow  far 
Illegal  testimony  has  been  effective  in  producing  a  conviction  of  guilt.  A 
reviewer  is  require<l  to  examine  the  record  to  ascertain  first,  whether,  with  the 
illegal  testimony  excluded,  enough  legal  evidence  remains  to  support  the  cim- 
viction.  This  Is,  of  course,  a  prime  essential,  but  It  Is  not  enough.  He  must 
further  examine  and  be  able  to  say  that  the  legal  evidence  of  guilt  in  the 
record,  weighcnl  against  the  defense,  substantially  comiiels  a  finding  of 
guilty." 

And  In  the  case  of  Sergt.  Joseph  Kovacs,  Bakery  Co.  No.  320,  Q.  M.  C,  he 
said,  Sei)tember  25,  1918: 

"It  is  not  doubtful  that  the  reception  of  illegal  evidence  may  render  void 
the  subsequent  finding  and  sentence.  The  thirty-seventh  article  of  war  clearly 
so  contemplates.  When  such  an  error  has  or  when  It  has  not  injuriously  af- 
fected the  substantial  rights  of  the  a^'cused  are  legal  and  strictly  Judh*ial 
questions,  which  in  some  ch.kcs  may  be  delicate  and  difficult  to  answer.  They 
can  never  be  answeretl  by  the  direct  testimony  of  the  members  of  the  court, 
and  there  is  no  method  of  probing  the  state  of  their  minds  or  of  estimating 
the  balance  of  their  Judgments.  Prejudice  is  not,  of  course,  to  be  pr6«ume<i. 
On  the  other  hand.  It  Is  not  to  be  avoided  by  tlie  presence  in  the  record  of 
sufficient  legal  evidence  to  Justify  a  conviction.  Such  a  holding  would  nullify 
the  requirement  of  military  Justice  that  the  legal  rules  of  evidence  are  to  lie 
observed  (M.  C.  M.,  sec.  198).  Yet  some  rule  of  administration  of  general 
application  must  be  adopted.  It  appears  to  me  that  the  rule  followed  by  this 
office  is  the  only  safe  and  soiuid  guide,  namely,  that  the  reception,  in  any  sub- 
stantial quantity,  of  illegal  evicU  nee  must  be  held  to  vitiate  a  finding  of 
guilty  unless  the  legal  evidence  in  the  record  is  of  such  quantity  and  quality 
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as  practically  to  compel,  in  the  minds  of  conscientious  and  reasonable  men» 
tile  same  conclusion  (U.  S.  r.  Noel  Peters,  A.  J.  A.  G.  O.,  201-116;  U.  S.  tv 
Claude  Wilson,  A-  J.  A.  G.  O.,  201-176)." 

2.  I  deem  it  unnecessary  to  discuss  here  whether  or  not  the  rule  as  stated 
by  the  Acting  Judge  Advocate  General  is  the  rule  of  the  courts  in  the  United 
States  exercising  criminal  jurisdiction,  or  whether  or  not  it  is  the  rule  that  the 
officer  who  approves  or  confirms  the  sentence  should  adopt  as  a  guide.  I  do  not 
believe  that  the  Acting  Judge  Advocate  General  has  any  authority  to  decide  aa 
a  matter  of  law  what  shall  be  the  effect  of  competent  testimony  or  what  weight 
is  to  be  given  it  or  to  determine  what  competent  evidence  shall  and  what  shall 
not  be  deemed  sufficiently  convincing  to  stipport  a  conviction.  Congress  has 
re<*eDtly  made  specific  provision  for  the  determination  of  the  effect  of  the  im- 
proper admission  or  rejection  of  evidence  in  the  thirty-seventh  article  of  war,, 
as  follows : 

"  The  proceedings  of  a  court-martial  shall  not  be  held  invalid,  nor  the  findings 
or  sentence  disapproved  in  any  case  on  the  ground  of  improi)er  admission  or 
rejection  of  evidence  or  for  any  error  as  to  any  matter  of  pleading  or  procedure 
uuless,  in  the  opinion  of  the  reviewing  or  confirming  authority,  after  an  examina- 
tion of  the  entire  proceedings,  it  shall  appear  that  the  error  complained  of  has. 
injuriously  affected  the  substantial  rights  of  the  accused." 

This  expression  of  tlie  law  is  so  clear  as  to  require  no  comment.  It  can  not 
be  doubted  that  the  reviewing  or  confirming  authority  mentioned  in  the  thirty- 
seventh  article  of  war  is  the  ofllcer  authorized  to  approve  or  confirm  the 
sentence.  Decision  as  to  the  effect  of  the  improper  admission  of  evidence,, 
tlierefore,  rests  with  him  and  must  be  decided  by  him  and  can  not  be  decided 
by  any  other  person. 

3.  Full  copies  of  tlie  decisions  of  the  Acting  Judge  Advocate  General,  Ameri- 
can Expeditionary  Forces,  are  not  submitted  herewith  for  the  reason  that  they 
are  on  file  in  the  office  of  the  Judge  Advocate  General. 

W.  A.  Bethel, 
Brigadier  General,  Judge  Advocate. 

[First  iDdorsenieiit.] 

G.  H.  Q.,  A.  E.  F., 
France,  November  15,  1918. 

To:  The  Adjutant  General  of  the  Army,  Washington,  D.  C. 

1.  The  remarks  of  the  judge  advocate  American  Expeditionary  Forces  in  this 
letter  are  concurred  in  and  decision  is  requested. 

For  tlie  commander  in  chief.  , 

Chief  of  Staff. 

[Second  indorHement.] 

WaK  DEPABTMIiNT,  A.   O.   O. 

December  6,  1918. 
To  the  Judge  Advocate  General  for  decision. 
By  order  of  the  Secretary  of  War.  J.  C.  Ashbubn, 

Adjutant  General. 


Exhibit  105. 


Office  of  the  Acting  Ji'dge  Advocate  General, 

Acting  Judge  Advocate  General  in  Europe, 

France,  November  16,  1918. 

From:  The  office  of  the  Acting  Judge  Advocate  General. 

To:  The  Judge  Advocate  General  of  the  Army,  War  Department,  Washington^ 

I>.  C. 
Subject :  .Turi-  diction  of  the  Acting  Judge  Advocate  General  for  the  American 

Expeditionary  Forces. 

1.  I^te  yesterday  afternoim  Brig.  Gen.  W.  A.  Bethel,  judge  advocate  of  the 
American  Expeditionary  Forces,  handed  me  a  copy  of  a  communication  dated 
November  14,  addressed  by  liim  to  the  commander-in-chief  of  the  American 
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« 

Expeditionary  Forces,  with  reference  to  the  subject  stated  above.     A  copy  (»f 
the  communication  is  inclosed  herewith. 

2.  My  views  concerning  the  effect  of  the  improper  admission  of  testimoDj 
prejudicial  to  the  accused  are  expressed  in  review^s  prepared  in  this  office  iu 
the  cases  of  Peters  (201-116),  Sonnenshein  (201-148),  Murphy  (2Ol-150\ 
Wilson  (201-176),  Bird  (201-212),  and  Kovacs  (201-246).  Gen.  Bethel  has 
quoted  portions  of  the  reviews  in  three  of  these  cases.  The  record  in  each  if 
tliese  case.*,  except  that  of  Kovacs,  has  gone  forward  to  your  office,  each  ac- 
companied by  a  copy  of  our  review.  The  record  in  the  Kovacs  case  has  not 
been  received  back  from  the  reviewing  authority.  When  the  record  is  iv- 
ceived  back  with  the  final  orders  of  the  reviewing  authority  all  the  papers 
in  that  case  will  go  forward  to  you. 

3.  It  will  be  noted  that  in  five  of  the  six  cases  mentioned  in  the  preceding 
paragraphs  the  improper  admission  of  te.^timony  prejudicial  to  the  accused 
was  held  to  be  fatal  to  the  validity  of  the  sentence  adjudged,  and  in  one  t^se, 
that  of  Wilson,  It  was  held  that  the  legal  evidence  was  sufficient  substantially 
to  compel  the  findings  recorded  by  the  court  and,  therefore,  that  the  lmpr«»p- 
erly  admitted  testimony  did  not  serve  to  invalidate  the  findings  and  senteoir 
of  the  court.  The  conclusion  arrived  at  in  the  Wilson  case  was  arrived  at  alj*» 
in  other  cases  of  lesser  importance  reviewed  in  this  office.  The  disposition  of 
the  office  has  been  not  to  hold  a  sentence  invalid  because  of  the  improper  a^l- 
mission  of  testimony,  unless  it  seemed  clear  that  the  substantial  rights  of  the 
accuse<l  actually  had  been  prejudice<l  thereby. 

4.  Attention  is  invited  to  the  fact  that  in  the  case  of  Private  Bird,  Gen. 
Bethel  agreed  with  this  office  that  the  record  was  legally  insufficient  to  suiv 
port  the  findings  of  the  court.  Attention  is  also  invited  to  the  fact  that  the 
point  upon  which  the  cases  mentioned  in  Gen.  Bethel's  letter  turned  is  <il»- 
cussed  In  Wlgmore  on  Evidence  (vol.  1,  pp.  6^79),  and  that  the  test  ndoptwl 
hy  this  office  to  determine  the  elfect  of  error  in  the  admis  ion  of  testimony  ha< 
the  approval  of  Col.  Wlgmore. 

5.  Upon  the  two  questions  raised  by  Gen.  Bethel's  communication  Lieut.  I'ol. 
Rand  has  prepare<l  a  memorandum,  of  which  a  copy  is  inclosed  here^-ith.  I 
concur  in  his  conclusions. 

6.  Until  another  rule  to  determine  the  effect  of  the  improper  admission  of 
testimony  prejudicial  to  the  accu>ed  is  authoritatively  prescribed,  I  feel  bounti 
to  follow  the  one  we  have  adopted. 

7.  Gen.  Bethel's  communication  in  effect  calls  into  question  the  legal  validity 
of  General  Order  7,  War  Department,  1918,  as  amended  by  Section  IV. 
General  Order  84,  War  Department,  1918.  In  my  opinion  that  order  Is  well 
founded  u^wn  section  1199,  Revised  Statutes,  and  upon  the  power  of  the  Presi- 
<lent,  acting  through  the  Secretary  of  War,  to  order  a  sentence  to  l>e  executeil 
only  in  mitigated  form,  or  to  forbid  its  execution  entirely.  However,  it  seein-J 
entirely  unnecessary  for  me  to  discuss  the  validity  of  the  order  in  question. 
That,  no  doubt,  was  fully  considered  by  your  office  and  by  the  Secretary  of  War 
before  the  order  was  issued. 

'  E.  A.  Kbeois, 
Acting  Judge  Advocate  Grneral. 


Office  of  the  Acting  Judge  Advocate  General, 

American  Expeditionary  Forces  in  Europe, 

France,  November  16,  1918, 

Memorandum  for  Gen.  Kreger. 

Subject :  Jurisdiction  of  the  Acting  Judge  Advocate  General. 

I  have  carefully  considered  the  copy  of  a  communication  of  November  14,  191S. 
from  the  judge  advocate  of  the  American  Expeditionary  Forces  to  the  couunander 
in  chief  dealing  with  the  above  subject. 

I  have  nothing  to  add  to  the  expression  of  my  views  quoted  in  that  letter  from 
jseveral  reviews  of  general  court-martial  cases  by  this  office.  Indeed,  I  do  not 
understand  that  Gen.  Bethel  disputes  them  as  stating  the  proper  rule  for  the 
exercise  of  appellate  jurisdiction  (see  first  sentence  of  par.  2  of  his  letter ». 
What  he  questions  Is  the  exercise  of  any  appellate  jurisdiction  by  this  office  in 
cases  falling  within  the  terms  of  the  thirty-seventh  article  of  war.  His  argu- 
ment is  a  brief  one,  viz,  that  the  terms  of  article  37  are  so  explicit  as  to  require 
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DO  argument  In  support  of  his  contention.    I  can  not  agree  witli  him,  for  the 
following  reasons : 

A.  The  prohibition  of  the  thirty-seventh  article  of  war  is  directed  to  the 
reviewing  or  confirming  authority  and  its  meaning  is  as  if  it  began,  **  The  pro- 
ceedings of  a  court-martial  shall  not  be  held  invalid  nor  the  findings  or  sentence 
disapproved  by  the  reviewing  or  confirming  authority  <  *  *  unless  in  his 
opinion,"  etc.  I  do  not  think  that  this  article  added  to  or  subtracted  anything 
from  the  existing  law.  It  merely  stated  the  prevailing  rule  governing  the  treat- 
ment on  appeal  of  error  in  criminal  cases  (section  1025,  R.  S.). 

Or,  if  I  am  wrong,  and  the  prohibition  is  directed  to  the  whole  military  hier- 
archy from  the  President  down,  then  the  President,  the  Secretary  of  War,  And 
the  Judge  Advocate  General  are  "reviewing**  authorities  (section  1025,  R.  S.). 

In  either  view  there  is  nothing  in  the  language  or  intendment  of  the  article 
which  makes  the  opinion  of  the  military  commander  final. 

B.  Why  does  Gren.  Bethel  limit  his  protest  to  cases  where  the  error  is  In  the 
reception  or  rejection  of  evidence?  The  article  deals  also  and  similarly  with 
errors  of  pleading  and  procedure,  and  his  contention  for  the  finality  of  opinion 
of  the  commander  must  apply  equally  to  such  errors.  A  case  might  arise  in 
which  an  attempted  q)ecification  of  murder  under  the  ninety-second  article  of 
war  failed  to  all^e  the  death  of  the  victim  of  the  assault,  although  the  proof 
showed  it.  This  would  be  an  error  in  pleading,  and  a  finding  of  guilty  of 
murder  would  be  unsupported  by  the  specification.  Or  a  case  might  arise  in 
which  the  members  of  the  court  were  not  sworn,  and  therefore  the  sentence  was 
illegal.  This  would  be  an  error  of  procedure.  Would  Gen.  Bethel  contend  that 
because  in  the  opinion  of  the  commanding  general  these  errors  did  not  injuri- 
ously affect  the  substantial  rights  of  the  accused  the  sentences  must  stand?  If 
80.  he  necessarily  contends  that  the  approval  of  a  commanding  general  in  all 
cai$es  Is  final,  since  evidence,  pleading,  and  procedure  cover  practically  the  whole 
field  of  error  except  jurisdiction. 

C.  I  can  not  distinguish  as  to  the  point  made  by  Gen.  Bethel  between  the 
thirty-seventh  and  the  forty-sixth,  forty-seventh,  and  forty-eighth  articles  of 
war.  The  three  last  named  give  reviewing  |ind  confirming  authorities  (com- 
manding ofllcers)  the  power  to  approve  or  disapprove  sentences  and  findings. 
This  function,  beyond  any  dispute,  is  to  be  performed  in  accordance  with  the 
officer*s  honest  opinion  of  the  legality  of  the  proceedings  and  sentence.  Is  that 
opinion,  as  expresed  in  the  approval  or  disapproval,  to  be  final?  If  not,  why 
not?  And  why  may  not  finality  be  claimed  for  that  opinion  under  articles  46. 
47,  and  48  with  as  much  reason  as  under  article  37?  Yet  it  is  the  unquestioned 
practice  of  the  Secretary  of  War  to  review  these  approvals  and  disapprovals 
through  the  Judge  Advocate  General  of  the  Army  and  to  take  appropriate  action 
to  provide  remedy  in  cases  where  they  are  found  to  be  Illegal  (section  1199 11.  S.). 

D.  With  all  due  respect  for  Gen.  Bethel's  opinion,  I  consider  the  above  con- 
siderations so  conclusive  as  to  the  true  Intent  of  article  37  that  I  have  refrained 
from  mention  of  General  Orders,  No.  84,  War  Department,  September  11,  191*8. 
The  Jurisdiction  of  your  office  and  of  the  main  office  in  Washington  was  plain 
enough  before  that.  But  there  can  be  no  possible  question  now.  Errors  in  evi- 
dence, in  pleading,  and  in  procedure  are  illustrations  (and  very  comprehensive 
illustrations)  of  the  causes  which  render  findings  and  sentences  illegal.  And 
(ieneral  Orders,  No.  84,  paragraph  4,  in  explicit  terms  directs  that — 

"Any  sentence  or  any  part  thereof  so  (by  the  review  of  your  office)  found  to  be 
illegal,  defective,  or  void,  in  whole  or  in  part,  shall  be  disapproved,  modified,  or 
set  aside,  in  accordance  with  the  recommendation  of  the  Acting  Judge  Advocate 
General." 

E.  Even  if  Gen.  Bethel  be  right  and  the  discretion  lodged  In  the  commanding 
officer  \B  final  and  beyond  review,  there  Is  nothing  to  prevent  the  President, 
through  the  Secretary  of  War,  from  issuing  instructions  that  no  general  court- 
martial  sentence  which  your  office  has  held  to  be  Illegal  shall  be  executed. 

F.  I  have  no  pride  of  authorship  in  and  claim  no  originality  for  the  oflicr 
reviews  quoted  by  Gen.  Bethel.  I  am  prepared  to  surrender  the  rule  of  admin 
istration  therein  described  at  any  time  for  a  better  one.  It  is,  however,  clear 
to  me  that  the  necessity  for  some  general  rule — the  application  of  some  con- 
sistent and  permanent  test — Is  imperative.  The  effect  of  Illegal  evidence  upon 
the  substantial  rights  of  an  accused  is  no  more  to  be  left  to  the  Individual  judg- 
ment of  a  judge  advocate  reviewer  In  each  case  than  to  the  individual  judgment 
of  a  military  coranaander.     The  rule  which  we  follow,  viz,  that  substantial 
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uncured  error  must  be  held  to  have  injuriously  affected  the  rights  of  the  accused 
(plaintiff  in  error  or  appellant)  unless  the  competent  and  legal  evidence  is  of 
such  weight  as  to  be  compelling,  is  the  rule  adopted  by  courts  of  appeal  in  crim- 
inal cases.  Until  a  better  rule  Is  suggested,  I  recommend  that  you  follow  it 
(Wigmore,  vol.  1,  pp.  60-79). 

I  am  aware  that  the  question  when  evidence  is  or  is  not  compelliiig  is  some- 
times a  difficult  and  delicate  one.  It  is,  of  course,  essentially  a  question  of 
fact,  but  one  of  those  questions  of  fact  which  courts  habitually  take  from 
the  jury  and  reserve  to  themselves,  as  when  they  decline  to  submit  cases  to 
juries  or  set  aside  verdicts.  In  effect  they  then  decide  that  a  given  finding  of 
fact  is  not  permissible  to  reasonable  men.  Such  questions  of  fact  are  decided 
by  the  Supreme  Ck)urt  of  the  United  States.  When  it  holds  unconstitutional 
a  legislative  act  it  decides  not  merely  that  the  act  is  forbidden  by  the  Constito- 
tion,  but,  in  addition,  that  there  is  no  reasonable  ground  to  believe  that  it  is 
not 

Such  a  question  of  fact  has  very  recently  been  decided  by  Gen.  Bethel  himself 
in  the  case  of  Pvt.  John  Bird  (A.  J.  A.  G.  O.,  201-212),  in  which,  G9)eeking  for 
the  commander  in  chief  of  the  American  Expeditionary  Forces,  to  whom  an 
appeal  had  been  taken  by  the  commanding  general  of  the  92d  Division,  The 
Adjutant  General  advised  the  reviewing  authority  that  it  was  the  unanimous 
opinion  of  a  number  of  legal  experts,  in  which  the  judge  advocate,  American 
Expeditionary  Forces,  concurs,  "that  there  is  no  evidence  disclosed  by  thb 
record  of  the  specific  intent  to  commit  rape." 

The  possible  difficulty  and  delicacy  of  the  question  of  the  effect  of  error  and 
its  essentially  legal  and  judicial  nature  confirm  me  In  the  belief  that  it  is  not 
the  intention  of  Congress  that  it  shall  be  finally  decided  by  a  military  com- 
mander, who  may  or  may  not  have  a  legal  education  or  any  capacity  derived 
from  training  or  experience,  to  decide  such  a  question. 

WnxiAM  Rand, 
Lieutenant  Colonel,  Judge  Advocate,  United  States  Army. 
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General  Orders,  No.  41. 

WAn  Depabticknt, 
Washinffton,  March  25,  1919, 

I.  Review  of  records  of  general  courts-martial. — ^Tlie  Inst  subparagraph  of 
section  II,  General  Orders,  No.  7,  War  Department,  1918,  as  amended  by  sec- 
tion IV,  General  Orders,  No.  84,  War  Department,  1918,  is  further  amended 
to  read  as  follows : 

The  records  of  all  general  courts-martial  and  of  all  military  commissions 
originating  in  said  EJxpedltionary  Forces  will  be  forwarded  to  the  said  branch 
office  for  review,  and  it  shall  be  the  duty  of  the  said  Acting  Judge  Advocate 
General  to  examine  and  review  such  records,  to  return  to  the  proper  command- 
ing officer  for  correction  such  as  are  incomplete,  and  to  report  to  the  proper 
officer  any  defect  or  Irregularity  which  renders  the  finding  or  sentence  ille{:al 
or  void,  in  whole  or  In  part,  to  the  end  that  any  such  sentence  or  any  part 
thereof  so  found  to  be  i11ep:al  or  void  shall  not  be  carried  into  effect  The  execu- 
tion of  all  sentences  involving  death,  dismissal,  or  dishonorable  discharge  shall 
be  stayed  pending  such  review.  The  said  Acting  Judge  Advocate  General  will 
forward  all  records  in  which  action  is  complete,  together  with  his  review  thereof 
and  all  proceedings  thereon,  to  the  Judge  Advocate  General  of  the  Army  for 
permanent  file. 

II.  Duties  of  hoard  of  appraisers. — Subparagraph  (o),  paragraph  4.  section  II, 
General  Orders,  No.  30,  War  Department,  1918,  is  amended  to  read  as  follows: 

4.  (a)  To  determine,  by  appropriate  methods,  just  corai>ensation  for  all 
property  of  whatever  kind,  real,  personal,  and  mixed,  or  for  the  use,  possession, 
or  occupation  of  any  such  property  (1)  which  shall  hereafter  during  the  exist- 
ing emergency  be  ordered,  requisitioned,  commandeered,  or  otherwise  sum- 
marily taken  over  according  to  law,  through,  by,  or  by  direction  of  the  Secre- 
tary of  War  for  the  direct  and  special  use  of  the  Army,  or  which  was  taken 
otherwise  than  by  requisition,  commandeering,  or  other  summary  process  issued 
according  to  law,  and  without  valid  agreenient  fixing  compensation  therefor; 
or  (2)  which  hafc:  heretofore,  during  the  present  emergency,  been  thus  taken 
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letertnination  of  Just  compensation  for  which  has  not  been  con- 
ot  under  consideration  by  a  apedal  board  of  assessors, 
the  Secretary  of  War : 

Frank  McIntybe, 
Major  Oeneral,  Acting  Chief  of  Staff. 

IRBy 

utant  General. 


Exhibit  107. 


Ion :  MaJ.  Qen,  B.  H.  Crowder,  Judge  Advocate  General ;  Brig.  Geik. 
}.  T.  Ansell,  Assistant;  Col.  James  J.  Mayes,  Assistant.] 

Wab  Departmeht, 
Office  of  thk  Judgk  Auvocatk  General^ 

Washbiffton,  AprU  10,  1918, 

t  the  several  divisions  are  as  follows : 

tive  officer.  Room  1^.  Lieut.  Col.  H.  M.  Morrow.  (One  derk.) 
y  of  the  officer  in  charge,  as  his  desigiuition  implies,  to  see  that 
tion  of  Uiis  bureau  is  performed  sm(K)thly,  expeditiously,  and 
•  ;imst  have  an  intimate  knowledge  of  the  work  of  all  the  divi- 
iiay  advise  the  head  of  the  office  regarding  the  status  of  the  work 
qU  of  them.  He  should  be  constantly  in  touch  with  the  several 
>f  the  officers  engaged  in  each  division.  So  far  as  possible,  he 
le  head  of  the  office  from  the  nect^sslty  of  attending  to  merely 
s  and  unimportant  matters  involving  internal  office  adniinistra- 

uri.<4diction  division.  Rooms  191-199.  I.ieut.  Col.  Edwin  G.  Davis 
li  Lieut.  Col.  R.  K.  Spiller,  Lieut.  Col.  A.  E.  Clark,  Lieut.  Col. 
laj.  M.  A.  Coles,  Maj.  W.  B.  Pistole,  Maj.  C.  B.  Parkhlll,  Maj. 
lekoper,  Maj.  A.  R.  Brlndley,  Maj.  F.  B.  Johnson,  Maj.  C.  L. 
:.  M.  Fessenden,  Maj.  P.  E.  Coyle,  Maj.  K.  W.  Millar,  Maj.  E.  R. 
j.  C.  C.  Tucker  as  assistants.    (Ten  clerks.) 

»f  this  division  are  the  review  of  records  of  courts-martial ;  ren- 
•ts  upon  application  for  clemency;  solution  ol  problems  relating 
Inary  imrracks  and  the  government  of  military  prisons;  and 
»'ing  to  do  with  the  discipline  of  the  Army,  in  so  far  as  it  involves 
tion  of  this  office. 
s  division.     Room  138.     Maj.   E.  M.   Morpjin,  officer  in  charge. 

»f  this  division  will  be  to  collect  all  war  laws  and  decisions  aflfoct- 

:»st  to  our  Military  Establishment,  and  also  to  ste,  after  (.'onference 

itlve  officer,  that  so  much  of  It  as  would  Im*  valuable  for  their  jmr- 

•uted  among  all  judge  advocates  on  artlve  duty. 

:>f  accounts,  claims,  wmtracts,  commandeering  property,  and  fiscal 

1  144.     Lieut.  Col.  L.  W.  Call  in  charge,  with  Majs.  T.  Uuffin, 

man.  and  Mr.  W.  W.  I^emmond  as  assistants.     (One  clerk.) 

>f  this  division  will  be  to  give  consid<»ratlon  to  accounts,  contracts, 

dltures,  disbursements,   fiscal   afi'nlrs  in   general,   and   the  com- 

f  property  for  publl(»  use. 

lonal    and    international    law    division.     Hckhu   13S.     Lieut    Col. 

)augli,  officer  in  charge. 

of  this  divisicm  will  consist  of  the  consideration  of  all  questions 

vo  special  branches. 

ninistratlon  division.     Uo(»m  144.     Li(Mit.  Col.  Edward  S.  Bailey 

of  this  division  will  be  to  give  consideration  to  all  legal  questions 
the  Bureau  of  Insular  Affairs,  in  which  all  matters  the  officer  in 
»  assisted  by  Mr.  Lenimoml,  and  to  all  questions  arising  under  the 
ion  of  the  War  Department,  ln<*luding  river  and  harbor  admlnis- 
o  all  those  questions  which  arise  through  the  contact  of  the  mill- 
civil  community  except  those  falling  under  the  constitutional  and 
law  <ll vision. 
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7.  Legislative  division.  Rooms  138  and  145.  Lieut.  Col.  William  O.  Gilbert 
in  charge,  with  Lieut.  Col.  B.  A.  Read  and  Capt.  D.  D.  Snapp  as  assistants. 
(Three  clerks.) 

The  duties  of  this  division  will  be  to  give  consideration  to  the  drafting  of 
proposed  legislation,  keeping  in  touch  with,  and  expediting  ita  passage  through 
Congress. 

8.  Reservation  division.  Room  136.  Mr.  J.  F.  Defandorf  In  charge.  (One 
clerk.) 

The  duties  of  this  division  will  be  to  give  consideration  to  questions  affecting 
the  titles  to  Government  lands,  military  reservations,  leases,  permits,  rentes 
Executive  orders,  etc. 

9.  Miscellaneous  division.  Room  146.  Lieut.  Col.  George  S.  Wallace  in 
charge,  with  Lieut.  Col.  Guy  D.  Goff  and  MaJ.  Amos  R.  StalUngs  as  assistants. 
(One  clerk.) 

The  duties  of  this  division  will  consist  of  the  numerous  miscellaneous  ques- 
tions arising  in  the  administration  of  the  War  Department  and  the  Army  which 
do  not  fall  specifically  within  the  duties  of  any  other  division  of  the  office.  It 
will  be  to  the  benefit  of  the  administration  of  this  division  if  the  officer  in 
charge  will  have  frequent  conferences  with  the  executive  officer  or  other  Regular 
officers  on  duty  in  the  department. 

10.  Library.  Rooms  140-142.  Maj.  E.  S.  Thurston  in  charge.  Miss  N.  C. 
Morrison,  librarian. 

The  duties  of  the  library  are  to  keep  available  at  all  times  a  well-equipped 
and  up-to-date  law  library  for  the  use  not  only  of  the  Judge  Advocate  General's 
office  but  for  the  entire  War  Department. 

11.  Personnel  and  property  division.  Room  136.  William  H.  Keith,  chief 
clerk  and  solicitor,  in  charge.     (Two  clerks.) 

This  division  Is  in  charge  of  the  funds,  records,  supplies,  property,  and  clerical 
force  of  the  office.  It  will  handle  the  estimates,  requisitions,  allotments,  super- 
vise and  coordinate  the  clerical  work,  and  will  conduct  the  routine  business  of 
the  bureau. 

(a)  Upon  receipt  of  papers  In  the  chief  clerk's  office  they  are  stamped,  num- 
bered, precedents  attached,  and  charged  to  the  officer  handling  them.  When 
completed  they  are  returne<l  to  the  chief  clerk,  where  the  charge  against  tbe 
officer  is  removed,  thus  showing  the  time  the  officer  had  them ;  then  they  are 
passed  to  Col.  Mayes,  to  Gen.  Ansell,  and  to  Gen.  Crowder.  After  approval  they 
are  sent  out,  either  by  mail  or  in  jackets  by  messengers. 

(&)  Record  section.  Rooms  139-141.  Mr.  R.  L.  Merrick  In  charge.  (Sii 
clerks. ) 

All  opinions,  reports,  memoranda,  letters,  and  papers,  except  general  courts- 
inartlal  records  and  title  papers  are  recorded  and  filed  In  the  record  rooms,  Nas. 
139-141. 

The  general  courts-martial  records  are  recorded  and  current  records  filed  In 
room  199. 

The  title  papers  are  filed  in  room  137. 

{c)  The  stenographic  section.     Rooms  135-137.     Mr.  T.  A.  Smith  in  charge. 

Except  for  one  or  two  stenographers  In  the  rooms  of  the  chiefs  of  divisions, 
the  stenographers  and  typewriters  are  located  In  rooms  135  and  137.  Officers 
desiring  tlie  services  of  a  stenographer  should  either  phone  to  Mr.  Smith,  branch 
1991,  or  send  to  him  by  messenger  the  matter  they  desire  to  have  typewritten 
or  mimeographed. 

ExHnarr  108. 

NOVEMBER  17,  1017,  TO  APBIL  lO,  1918. 

107039,  Dec.  3,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  Asst  J.  A.  G..  approved 
S.  T.  Ansell,  Act.  J.  A.  G. 

107045,  Nov.  21,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  Asst.  J.  A.  G.,  approved 
S.  T.  Ansell,  Act.  J  A.  G. 

107046,  Nov.  22,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  Asst,  J.  A.  G.,  approved 
S.  T.  Ansell,  Act.  J.  A.  G. 

107076,  Nov.  16,  1917. — rev.,  signed  Maj.  E.  G.  Davis,  Asst  J.  A.  G.,  approved 
S.  T.  Ansell,  Act.  J.  A.  G. 

107084,  Nov.  26,  1917. — rev.,  signature  not  shown. 

107085,  Dec.  17. 1917. — memo,  to  Secretary  of  War,  signed  Ansell,  Act  J.  A.  G. 
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1070B6,  Dec.  11,  1917.— rev.,  signed  MaJ.  E.  G.  Davis,  approved  S.  T.  Ansell, 
Act.  J.  A.  G. 
107087,  Nov.  26,  1917. — memo,  to  Secretary  of  War,  signature  not  sliown. 
107117.  Jan.  17,  1918.— clem.,  signed  Mtij.  E.  G.  Davis. 
107122,  Mar.  23,  1918.— rev.,  signed  A.  E.  Claris,  Lieut.  Ck)l.,  Asst.  J.  A.  G. 
107130,  Dec.  18,  1917.— clem.,  signed  Maj.  E.  G.  Davis,  Asst  to  J.  A.  G. 

107135,  Mar.  18,  1918. — clem.,  signature  not  shown. 

107136,  Nov.  36,  1917. — ^memo.  for  Secretary  of  War,  signature  not  shown, 
approved  Ansell,  Act.  J.  A.  G. 

107138,  Nov.  21,  1917.— rev.,  signed  Crowder,  J.  A.  G. 

107139,  Nov.  22,  1917. — rev.,  signed  MaJ.  B.  G.  Davis,  approved  Ansell,  Act. 
J.  A.  G. 

107148,  Jan.  5,  1918. — rev.,  signature  not  shown. 

107153,  Dec.  7,  1917. — rev.,  signed  Maj.  E.  G.  Davis,  approved  Crowder. 

107163,  Nov.  24,  1917. — clem.,  signed  Maj.  E.  G.  Davis,  approved  Crowder. 

107168,  Dec.  11,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  approved  Ansell. 

107160,  Nov.  16,  1917. — memo,  for  Secretary  of  War,  signed  Maj.  E.  G.  Davis, 
approved  Ansell,  Act.  J.  A.  G. 

107179,  Nov.  22,  1917. — memo,  for  Secretary  of  War,  signed  S.  T.  Ansell,  Act. 
J.  A.  6. 

107186. — rec.  in  review,  out  of  file. 

107221,  Nov.  21,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  approved  AnselL 

107222,  Nov.  20,  1917.— rev.,  signed  Maj.  E.  G.  Davis. 
107229,  Dec  8,  1917.— clem:,  signed  Maj.  E.  G.  Davis. 
107238.  Dec.  14,  1917.— clem.,  signed  Maj.  E.  G.  Davis. 

107241,  Nov.  22,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  approved  Ansell. 

107250,  Dec.  4,  1917. — memo,  for  Secretary  of  War,  signed  Maj.  E.  G.  Davis, 
approved  Ansell. 

107254,  Nov.  21,  1917. — ^rev.,  signed  Ansell,  clem. 

107264,  Nov.  30,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  approved  Ansell. 

107282,  no  date.— rev.,  signed  E.  H.  Crowder  (initialed  UKS-cc). 

107290,  Nov.  26,  1917. — record  ret*d  for  corrective  action,  E.  G.  Davis. 

107299,  Mar.  6,  1918.— clem.,  signed  Maj.  E.  G.  Davis. 

107313,  Mar.  5,  1918. — clem.,  signature  not  shown. 

107315,  Dec.  26, 1917. — clem.,  sentence  remitted,  signed  Maj.  E.  G.  Davis. 

107324,  Dec  28,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  approved  Ansell. 

107326,  Dec  27,  1917. — rev.,  signed  Maj.  E.  G.  Davis,  approved  An.sell. 

107339,  Dec.  28,  1917. — rec,  ret'd  for  corrective  action,  signed  E.  G.  Davis. 

107346,  Dec.  29, 1917.— rec,  signed  E.  G.  Davis,  approved  Ansell. 

107361,  Mar.  9,  1918. — rev.,  signed  E.  G.  Davis,  approved  Ansell. 

107376,  Jan.  30, 1918. — clem.,  signed  E.  G.  Davis,  approved  Ansell. 

107387,  Dec  12, 1917. — m^iio.  to  Secretary  of  War,'  signed  Ansell,  Act.  J.  A.  G. 

107393,  Dec.  28,  1917.— rev.,  signed  Maj.  E.  G.  Davis,  approved  Ansell,  Act. 
J.  A.  G. 

107395.  Dec  17,  1917.— clem.,  signed  Maj.  E.  G.  Davis. 

107405,  Jan.  8,  1918.— rev.,  signed  Maj.  E.  G.  Davis. 

107407,  Dec.  8,  1918.— clem.,  signed  Maj.  E.  G.  Davis. 

107408,  Jan.  8,  1918.— rev.,  signature  not  shown  (WR-EMS). 

107409,  Dec  8,  1917. — rev.,  signed  Maj.  B.  G.  Davis,  approved  Ansell. 

107410,  Dec.  13,  1917. — rev.,  signed  Maj.  E.  G.  Davis,  approved  Ansell. 
107414,   Dec.   4,   1917. — memo,   for   Adjutant   General,    signed   Ansell,   Act 

J.  A.  G.  (initialed  RKS-<;WM). 

107424,  no  date.— rev.,  signed  Maj.  E.  G.  Davis  (Initialed  WBT-JLL). 

107425,  Dec  15, 1917. — rev.,  signed  B.  G.  Davis,  approved  Ansell. 

107436,  Dec.  3,  1917. — ^memo.  for  Secretary  of  War,  signature  not  shown. 
(Initialed  RLN-CN.) 
107456,  Dec.  15,  1917. — rev.,  Davis,  approved  S.  T.  Ansell. 
107472,  Dec  28,  1917. — rev.,  Davis,  approved  Crowder. 
107474,  Jan.  4,  1918. — rev.,  Davis,  approved  Ansell. 
107476,  Feb.  18,  1918.--clem.,  Davis. 
107479,  Jan.  3,  1918. — rev.,  Davis,  approved  Ansell. 
107486,  P^.  26,  1918.— clem.,  Davis. 

107490,  Dec  5, 1917.— rev.,  Ansell,  approved  Crowell,  Asst.  Sec  of  War. 
107505,  Nov.  30,  1917.— Rev.,  Ansell. 

107507,  Dec.  11,  1917.— Clem.,  Davis,  disapproved  Crowell,  Asst.  Sec  of  War. 
107510,  Jan.  9.  1918.— Clem.,  Davis. 
107534,  Dec  3,  1917.— Rev.,  Davis,  Ansell. 
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107537,  Dec.  1.  1917.— Rev.,  Davis,  Crowder. 
107541,  Dec.  1,  1917.— Rev.,  Davis,  Ansell. 

107544,  Dec.  1,  1917.— Rev.,  Davis,  Ansell. 

107545,  Dec.  3,  1917.— Rev.,  Davis.  Ansell. 
107549,  Dec.  12,  1917.— Rev.,  Davis.  Ansell. 

107559,  Dec.  6,  1917.— Rev.,  initialed  RKS-S,  not  signed. 

107560,  Dec.  28,  1917. — Rev.,  signed  Davis,  approved  AnselL 
107564.  Apr.  4,  1918.— <:51eni.,  signed  Davis. 

107566,  Apr.  4,  1918.— Clem.,  signed  Davis. 

107571,  Dec.  6.  1917. — Rev.,  signed  Davis,  approved  Ansell. 

107575,  r>ec.  28,  1917. — Rev.,  signed  Davis,  approved  Ansell. 

107576,  I>ec.  8,  1917. — Rev.,  signed  Davis,  approved  Ansell. 
107583,  Dec.  8,  1917.— Rev.,  signed  Davis,  approved  AnselL 
107591,  Jan.  12,  1918.— Clem.,  signed  Davis. 

107603,  Dec.  11,  1917. — ^Rev.,  signed  Ansell,  approved  Crowell,  Asst  Secretary 
of  War. 

107608,  Dec.  7,  1917.— Rev.,  signed  Davis,  approved  Ansell. 
107608,  Jan.  12,  1918.— Clem.,  signed  Davis. 

107618,  Dec.  7,  1917. — Rev.,  signed  Davis,  approved  Ansell. 

107619,  Dec.  6,  1917. — Rev.,  signed  Davis,  approved  Ansell. 
107709,  Dec.  13.  1917.— Rev.,  signed  Davis,  ai)proved  AnseU. 
107711.  Jan.  5,  1918. — Rev.,  not  signed. 

107717,  Jan.  5,  1918.— Rev.,  signed  Ansell  (WR-WLA). 

107718,  Jan.  5,  1918.— Rev.,  signed  Ansell  (WR-BLB). 

107720,  Dec.  11, 1917.— Rev.,  signed  Davis,  AnseU. 

107721,  Dec.  10.  1917.  Rev.,  signed  Davis,  Crowder. 
107339,  Dec.  11.  1917.— Rev.,  signed  Davis,  AnselL 
107744,  Dec.  12,  1917. — Rev.,  signed  Davis,  approved  AnseU. 
107766,  Dec.  10,  1917. — Rev.,  signed  Davis,  approved  AnseU. 
107769,  Dec.  29,  1917. — ^Rev.,  signed  Davis,  approved  Ansell. 
107774.  Dec.  25,  1917. — Clem.,  signed  Davis,  approved  Ansell. 
107800,  Dec.  15,  1917.— Rev.,  signed  Ansell,  CroweU,  Asst.  Sec.  of  War. 
107802,  Mar.  5,  1918.— Clem.,  signed  Davis. 

107814,  Dec.  14,  1917.— Rev.,  signetl  Ansell,  CroweU,  Asst  Sec.  of  War. 

107828,  Dec.  11,  1917.— Rev.,  signed  Ansell,  Crowell,  As.st  Sec.  of  War. 

107881,  Dec.  11.  1917.— Rev.,  signed  Davis,  approver!  Crowell. 

107848,  Dec.  26,  1917. — Rev.,  signed  Davis,  approved  AnselL 

107850,  Dec.  15,  1917. — Rev.,  signed  Davis,  approved  Ansel  L 

1078.'>5,  Dec.  27,  1917. — Rev.,  signed  Davis,  approved  Ansell. 

107856,  L>ec.  18,  1917. — Rev.,  signed  Davis,  approved  Crowder. 

107873.  Dec.  12,  1917.— Rev.,  signed  Davis. 

108007.  I)e<*.  22,  1917.— <nem.,  signed  Davis. 

108(K>9,  Mar.  16.  1918.— CUem.,  signed  Davis. 

108016,  Feb.  4.  1918.— Rev.,  signed  Crowder  (AEC). 

108017,  Jan.  10.  1918.— C Hem.,  signed  Davis. 

108018,  Mar.  29.  1918.— Cnem.,  signed  An.seU. 
108025,  Jan.  2.  1918,  CUem.,  signeil  Davis. 
108027,  Dec.  24,  1918.— Rev.,  signed  Davis,  Ansell. 
108050,  Dec.  18,  1918.— Rev.,  signed  Davis.  CroweU. 

108058,  Jan.  7,  1918.— Rev.,  not  signed  (WR-MTD), 

108059,  Dec.  19,  1917.— Rev.,  signed  Davis,  AnseU. 
108062,  IHh.'.  28,  1917.— Rev.,  signed  Davis,  AnselL 
108080,  Dec.  28,  1917.— Clem.,  signed  Davis. 
mS081,  Jan.  17,  1918.— <^^lem.,  signed  Davis. 
108083.  Dec.  21,  1917.— <Jlem.,  signed  Davis. 

108 ,  Apr.  4.  1918.— Clem.,  signed  Davis. 

108200,  Dec.  26,  1917.— (Mem.,  Ansell  (RKS). 
108261,  Jan.  23.  1918.— Clem.,  Spiller,  Ansell. 
108273,  Jan.  28,  1918.— Clem.,  Davis,  AnselL 

108402,  Jan.  4,  1918.— Memo,  for  J.  A.  G.,  Davis. 

108403,  Jan.  4,  1918.— Rev.,  Davis,  AnseU. 

108404,  Jan.  15,  1918.— Rev.,  Davis,  Ansell. 

108412,  Jan.  7,  1918.— Rev.,  Davis. 

108413,  Jan.  8,  1918.— Rev.,  Davis.  AnseU. 
108050,  Dec.  18,  1917.— Rev..  Ansell,  CroweU. 
108054,  Dec.  19,  1917.— Rev.,  Davis,  AnseU. 
108444,  Jan.  4,  1918.— Rev.,  Davis. 
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106445,  Jan.  3,  1918.— Rev.,  Davis,  AnseU. 

108452,  Jan.  4,  1918.— Rev.,  Davis. 

108453,  Jan.  5.  1918.— Not  signed  (WEP-WLA).  rev. 
108479,  Jan.  12,  1918.— Signed  Davis,  Ansell,  rev. 
108495.  Jan.  5,  1918.— Not  signed  (RKS-CWM),  rev. 
108519,  Jan.  11,  1918.— Rev.,  signed  Crowder  (AEORLB). 
1(18.528,  Jan.  11.  1918.— Rev.,  Davis. 

108823,  Jan.  16,  1918.— Rev.,  Davis. 

108824.  Jan.  17,  1918.— Rev.,  Davis. 
108837,  Jan.  18,  1918.— Rev.,  Davis. 
108838*  Jan.  19,  1918.— Rev.,  Davis. 

108851,  Jan.  17,  1918.— Rev.,  Davis. 

108852,  Jan.  6,  1918.— Rev.,  Davis,  AnseU. 
108854,  Jan.  8.  1918.— Rev..  Davis. 
108885,  Jan.  17,  19ia— Rev..  Davis. 

108887,  Jan.  17,  1918.— Rev.,  Davis. 

108888,  Jan.  30.  1918.— Rev.,  Davis,  CrowelL 
108921,  Jan.  18,  1918.— Rev.,  Davis. 
KW933,  Jan.  21,  1918.— Rev.,  Davis,  An.«<ell. 

108981,  Mar.  7,  1918-— Rev.,  signed  Davis,  approved  OrowelL 
108988,  Feb.  8,  1918.— Rev.,  signed  Davis. 

108990,  Feb.  8.  1918.— Rev.,  signed  Davis. 

108991,  Mar.  12,  1918.— Oem.,  signed  Davis. 
108994,  Jan.  18.  1918.— Rev.,  signed  Davis. 

108997,  Feb.  6.  1918. — Rev.,  signed  Davis,  approved  AnseU. 

108998,  Feb.  8,  1918.— Rev.,  signed  Davis,  approved  AnseU. 
109909,  Feb.  14,  1918. — ^Rev.,  signed  Davis,  approved  AnselL 
109014,  Jan.  23,  1918. — Rev.,  signed  SpiUer,  approved  AnseU. 
109044,  Jan.  29,  1918.— Rev.,  signed  Davis. 

1«I9046,  Jan.  19,  1918.— Rev.,  signed  Crowder  (RKS-OWM). 
109047,  Jan.  20,  1918.— Rev.,  signed  Davis. 
109090,  Feb-  7,  1918.— Rev.,  signed  Davis. 

109095,  Jan.  21,  1918.— Rev.,  signed  Davis. 

109096,  Jan.  21,  1918.— Rev.,  signed  Davis. 
100097,  Jan.  22,  1918.— Rev.,  signed  Davis. 
10!KI98,  Jan.  21,  1918.— Rev.,  signed  Davis. 
109009,  Feb.  6,  1918.— Rev.,  signed  Davis. 

liiDIOO.  Feb.  1.  1918.— Rev.,  signed  Crowder  (EGB). 

100104,  Mar.  11,  1918.— Clem.,  signed  Davis. 

109130,  Feb.  16,  1918.— Rev.,  signed  Davis. 

109151,  Jan.  28,  1918. — ^Rev.,  signed  Davis,  approved  AnseU. 

108274,  Mar.  11,  1918.— Clem.,  signed  Davis. 

108297,  Jan.  7.  1918.— Rev.,  signed  Davis. 

108599,  Mar.  14,  1918.— Clem.,  signed  Davis. 

10S.1S3,  Jan.  11,  1918.— Rev.,  not  signed  (WR-WLA). 

108588,  Jan.  8,  1918.— Rev.,  AnseU  (WBB-MG)  approved  Secretary  of  War. 

108328,  Jan.  10,  1918.— Rev.,  Davis,  approved  AnseU. 

108591.  Jan.  18,  1918.— Rev.,  Davis. 

108592,  Jan.  22,  1918.— Rev.,  Davis,  approved  AnseU. 
10Sr)95,  Jan.  11,  1918.— Rev.,  not  signe<l  (WR-HAD). 
108597.  Jan.  2,  1918.— Rev.,  not  signed  (RKS-GPH). 
108599.  Jan.  12.  1918.— Rev..  An.seU  (RKS^MTD). 
108636,  Jan.  8,  1918.— Rev..  Davis,  AnseU. 

108041,  Jan.  18.  1918.— Rev.,  Davis. 

10864.5,  Jan.  10.  1918.— Rev.,  Ansell  (RKS-CJL). 

108861,  Feb.  7,  1918.— <Meni.,  Davis. 

108668.  Jan.  14.  1918.— Rev.,  I>avis. 

108715,  Jan.  17,  1918.— Ilev..  no  signature  (WIv-JJT). 

108733,  Jan.  12,  1918.— Rev.,  Davis,  Ansell. 

108735,  Jan.  12,  1918.— Rev..  DavLs,  AnseU. 

1087.59.  Jan.  12,  1918.— Rev.,  Davis. 

108762,  Jan.  16.  1918.— Rev.,  AnseU   (POH-CnVM). 

108761,  Jan.  14,  1918.— Rev.,  Davis. 

108765,  Jan.  16,  1918.— Rev.,  Davis. 

108766,  Jan.  17,  1918.— Rev.,  AnseU  (RKfi-KM8). 
108795,  Jan.  16,  1918.— Rev.,  Davis,  AnseU. 
100156,  Feb.  8,  1918.— Rev.,  Davis,  AnseU. 
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100174 
109240 
109241 
109242 
109250 
109270 
109275 
109280 
109283 
109285 
109289 
109290 
109294 
109320 
109412 
109323 
109333 
109334 
109382 
109386 
109390 
109423 
109424 
109425 
109460 
109462 
109464 
109489 
109490 
109492 
109789 
109751 
109809 
109810 
109531 
109566 
109567 
109579 
109588 
109601 
109613 
109618 
109620, 
109621 
109623 
109638 
109642 
109643 
109660 
109662 
109690 
109714 
109717 
109718 
109721 
109724 
109811 
109813 
109812 
109814 
109815 
109819 
109837 
109840 
109858 
109867 
109899 


Jan.  26,  1918.— Rev.,  Davis,  Ansell. 

Feb.  6,  1918.— Rev..  Davis,  Ansell. 

Feb.  6,  1918.— Rev.,  Davis. 

Jan.  26,  1918.— Rev.,  Davis. 

Feb.  1,  1918.— No  sijjnature  (WBP).  rev. 

Feb.  6,  1918.— Rev.,  Davis. 

Jan.  29,  1918.— Rev.,  Davis. 

Jan.  24,  1918.— Rev.,  Ansell  (RKS). 

Feb.  7,  1918.— Rev.,  Davis,  Ansell. 

Feb.  7,  1918.— Rev..  Davis.  Ansell. 

Feb.  9,  1918.— Rev.,  Davis,  Crowder. 

Feb.  9,  1918.— Rev.,  Davis.  Ansell. 

Feb.  6,  1918.— Rev.,  Crowder  (AEC). 

Feb.  5,  1918.— Rev.,  Davis,  Ansell. 

Apr.  9,  1918.— Rev.,  Davis,  Ansell. 

Feb.  5,  1918.— Rev.,  Davis,  Crowder. 

Jan.  30,  1918. — Rev.,  Davis,  Crowder. 

Feb.  7,  1918.— Rev.,  Mayes  (RKS-BGD). 

Jan.  1,  1918. — Rev..  Davis. 

Jan.  31,  1918.— Clem.,  Davis. 

Feb.  1,  1918.— Rev.,  Davis. 

Jan.  30.  1918.— Rev.,  Davis. 

Jan.  30,  1918.— Rev.,  Davis. 

Feb.  26,  1918.— Clem.,  Davis. 

Feb.  2,  1918.— Rev.,  Davis. 

Feb.  1,  1918.— Rev.,  Davis. 

Feb.  1,  1918.— Rev.,  Davis. 

Feb.  22,  1918.— Rev.,  Davis. 

Jan.  31,  1918. — ^Rev..  no  signature. 

Feb.  4,  1918.— Rev.,  Davis,  Ansell. 

Mar.  27,  1918.— Clem.,  Ansell. 

Feb.  1,  1918.— Rev.,  Davis,  Ansell. 

Feb.  13,  1918.— Rev.,  Davis. 

Feb.  13,  1918.— Rev.,  Davis. 

Feb.  11,  1918.— Rev.,  no  signature  (ITW). 

Feb.  4,  1918.— Rev..  Davis,  Ansell. 

Feb.  4.  1918.— Rev.,  Davis. 

Feb.  7,  1918.— Rev.,  Davis,  Ansell. 

Feb.  9,  1918.— Rev.,  Davis. 

Apr.  4,  1918. — Rev.,  Mayes. 

Feb.  7,  1918.— Rev..  Ansell. 

Apr.  4,  1918.— Clem.,  Davis. 

Feb.  25,  1918.— Clem.,  Davis. 

Feb.  6,  1918.— Rev.,  Davis,  Ansell. 

Feb.  5.  1918.— Rev..  Davis. 

Feb.  19,  1918.— Rev.,  Davis,  Crowder. 

Feb.  15,  1918.— Rev.,  no  signature  (PJH). 

Feb.  16.  1918.— Rev.,  Davis. 

Feb.  13,  1918.— Rev..  Davis. 

Feb.  13,  1918.— Rev..  Davis. 

Feb.  13,  1918.— Rev.,  no  signature  (WBP). 

Mar.  9,  1918.— Rev.,  Davis. 

Feb.  7,  1918.— Rev.,  Davis,  Ansell. 

Feb.  6,  1918.— Rev.,  Davis. 

Apr.  4,  1918. — Clem.,  Davis. 

Feb.  6,  1918.— Rev.,  Crowder  (WR). 

Feb.  14. 1918.— Rev.,  Crowder  (PJH-CWM). 

Feb.  9,  1918.— Rev.,  Davis. 

Feb.  7,  1918.— Rev.,  Davis. 

Feb.  14,  1918.— Rev.,  Davis, 

Feb.  8,  1918.— Rev.,  Davis. 

Feb.  15,  1918.— Rev.,  Crowder  (AEC-GPH). 

Feb.  28,  1918.— Rev..  Ansell. 

Feb.  8,  1918.— Rev.,  Davis. 

Feb.  11, 1918.— Rev.,  Davis. 

Feb.  5,  1918.— Rev.,  Davis,  Ansell. 

Feb.  12, 1918.— Rev.,  Davis. 
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109905,  Mar.  6, 19ia— Rev.,  Davis,  Orowell. 

109906.  Feb.  5,  1918.~Rev.,  Davis. 
109908,  Mar.  13,  1918.~Rev.,  Davis. 
109912,  Mar.  11,  1918.— Rev.,  Davis. 
109945,  No  date.— Rev.,  Davis. 
109989,  Feb.  16, 1918.— Rev.,  Davis. 
109994.  Mar.  4,  1918.~01em.,  Davis. 
109992,  Feb.  16,  1918.— Rev.,  Davis. 
111018,  Feb.  21,  1918.— Rev.,  Davis,  Ansell. 
111059,  Feb.  16,  1918.— Rev.,  Davis. 

110060,  Feb.  15, 1918.— Rev.,  Davis. 

110061,  Feb.  15,  1918.— Rev.,  Davis,  Crowder. 
110064,  Feb.  10,  1918.— Rev.,  Davis,  Crowder. 
110069,  Mar.  18,  1918.— Rev.,  Davifi. 

110071,  Feb.  13. 1918.— Rev..  Davis. 
110023,  Mar.  4,  1918.— Rev.,  Davis. 
110135,  Mar.  4,  1918.— Rev.,  Davis. 
110251,  Jan.  19,  1918.— Rev.,  Davis. 
110268,  Feb.  20,  1918.— Rev.,  Davis. 

110270,  Feb.  19,  1918.— Rev.,  Davia 

110271,  Feb.  18, 1918.— Rev.,  Davis. 

110272,  Feb.  19,  1918.— Rev.,  Crowder  (ABC). 
110285.  Mar.  4,  1918.— Rev.,  Davis,  Ansell. 
110289,  Mar.  19,  1918.— Clem.,  Davis. 

110295,  Mar.  14,  1918.— Rev.,  Davis. 

110298.  Feb.  20,  1918.— Rev..  Davis. 

110333,  Mar.  10,  1918.— Rev.,  Davis. 

110473. 

110186,  Feb.  26,  1918.— Rev.,  Davis. 

110236,  Feb.  21,  1918.— Rev.,  no  signature  ( JPS). 

110237,  Feb.  27,  1918.— Rev.,  Crowder  (AEC). 
110239,  Feb.  19,  1918.— Rev.,  Davis,  AnselL 
110247,  Feb.  18,  1918.— Rev.,  Crowder  (AKC). 
110346,  Mar.  9.  1918.— Rev.,  Davis. 

110350,  Apr.  4,  1918.— Rev.,  Davis. 

110352,  Mar.  18.  1918.— Rev.,  Ansell  (ABC). 

110353,  Mar.  12,  1918.— Rev.,  Davis. 
110355,  Mar.  9,  1918,— Rev..  Davis. 
110362.  Apr.  9.  1918.— Rev.,  Davis. 
110368,  Feb.  28.  1918.— Rev..  Davis       ' 

110378.  Mar.  7,  1918.— Rev.,  no  signature  (ITW). 
110394,  Mar.  12,  1918.— Rev.,  Davis,  Ansell. 
110415.  Feb.  21,  1918.— Rev.,  Davis,  Crowder. 
110417,  Feb.  25, 1918.— Rev.,  Davis,  Ansell. 

110423,  Feb.  25, 1918.— Rev.,  Davis. 

110424,  Mar.  27,  1918.— Rev.,  Clark. 
110426,  Apr.  5,  1918.— Clem.,  Davis. 

110436.  Feb.  21, 1918.— Rev.,  Davis,  Crowder. 

110437.  Feb.  25,  1918.— Rev.,  Crowder  (WR). 

110438.  Feb.  23,  1918.— Rev.,  Davis. 
110524,  Mar.  24,  1918.— Rev..  Davis. 
110526,  Mar.  4,  1918.— Rev.,  Davis. 
Iia527,  Feb.  25.  1918.— Rev.,  Davis. 

110528,  Feb.  25,  1918.— Rev.,  Davis. 

110529,  Feb.  25,  1918.— Rev.,  Davis. 

110530,  Feb.  25, 1918.— Rev.,  Davis. 

110531,  Feb.  27,  1918.— Rev.,  Davis. 

110532,  Feb.  27,  1918.— Rev.,  Davis. 

110533,  Mar.  4,  1918.— Rev.,  Davis. 

110534,  Mar.  4,  1918.— Rev.,  Davis. 

110535,  Mar.  10,  1918.— Rev.,  Davis. 

110536,  Mar.  4,  1918.— Rev.,  Davis. 

110537,  Mar.  7,  1918.— Rev.,  Davis. 
Iia538,  Mar.  9,  1918.— Rev.,  Davis. 

110544,  Mar.  7,  1918.— Rev.,  Davis. 

110545.  Mar.  28,  1918.— Rev.,  Ansell  (CBP). 
110547,  Mar.  6,  1918.— Rev.,  Davis. 
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110548,  Mar.  9,  I918.--Rev.,  Davis. 

110549,  Mar.  12,  1918.— Rev.,  Davis. 

110550,  Mar.  10,  1918.— Rev.,  Mayes  (MP). 

110551,  Mar.  10,  1918.— Rev.,  Davis. 

110554,  Mar.  1,  1918.— Rev.,  Davis. 

110555.  Feb.  28,  1918.— Rev.,  Crowder  (EGD). 
1105.56,  Mar.  4,  1918.— Rev.,  Davis. 

110597,  Mar.  3,  1918.— Rev.,  Clark. 

110598,  Apr.  3,  1918.— Rev.,  Claris. 

110599,  Apr.  3,  1918.— Rev.,  Clark. 

110601,  Mar.  1,  198.— Rev.,  Davis. 

110602,  Mar.  29,  1918.— Rev.,  Crowder  (CBP). 

110603,  Mar.  4,  1918.— Rev.,  Davis. 

110604,  Mar.  14,  1918.— Rev..  Davis. 
110648,  Feb.  28,  1918.— Rev.,  Davis. 
110650,  Mar.  15,  1918.— Rev.,  Davis. 
110653,  Mar.  29,  1918.— Rev.,  Ansell  (CBP). 

110655,  Mar.  5.  1918.— Rev.,  Davis. 

110656,  Feb.  28,  1918.— Rev.,  Davis. 

110657,  Mar.  10.  1918.— Rev.,  Crowder  (ABC). 

110744,  Mar.  11,  1918.— Rev.,  Davis. 

110745,  Feb.  28.  1918.— Rev.,  Davis. 

110746,  Mar.  12,  1918.— Rev.,  Davis. 
110750.  Mar.  6,  1918.— Rev.,  Davis. 
110768,  Mar.  5,  1918.— Clem..  Davis. 

110783.  Mar.  4,  1918.— Rev.,  Davis. 

110784,  Mar.  4.  1918.— Rev.,  Crowder  (WR). 
110786.  Mar.  21.  1918.— Rev.,  Ansell  (EGD). 

110790,  Mar.  1,  1918.— Rev.,  Davis. 

110791,  Mar.  1,  1918.— Rev.,  Davis. 

110794,  Mar.  7,  1918.— Rev.,  Davis. 

110795,  Apr.  8,  1918.— Rev.,  Ansell  (ABC). 
110795,  Mar.  6.  1918.— Rev.,  Davis,  Crowder. 
110798,  Mar.  11,  1918.— Rev.,  Davis. 
110800,  Feb.  9.  1918.— Rev.,  Mayes,  Crowder. 
110803,  Mar.  9,  1918. — ^Rev.,  Davis. 
110822,  Mar.  11,  1918.— Rev.,  Davis. 

110845,  Mar.  7,  1918.— Rev.,  Davis. 

110846.  Mar.  16,  1918.— Rev.,  Crowder  (ARC). 
110856,  Mar.  9,  1918.— Rev.,  Davis. 

110856,  Mar.  16.  1918.— Rev.,  Davis. 

110872,  Mar.  6,  1918.— Rev.,  Davis. 

110875.  Mar.  6,  1918.— Rev.,  Davis. 

110886.  Mar.  28,  1918.— Clem.,  Ansell  (PDW). 

110908,  Mar.  9.  1918.— Rev.,  Davis. 

110915,  Mar.  20.  1918.— Rev..  Crowder  (MPP). 

110917,  Mar.  9,  1918.— Rev.,  Davis. 

110920,  Mar.  9.  1918.— Rev.,  Davis. 

110921,  Mar.  7,  1918.— Rev.,  Davis. 
110928,  Mar.  7,  1918.— Rev.,  Davis. 
110943.  Mar.  18,  1918.— Rev.,  Davis. 

110952,  Mar,  13,  1918.— Rev.,  Davis. 

110953,  Mar.  8,  1918. — ^Rev..  Davis. 
110972,  Mar.  10,  1918.— Rev.,  Davis. 
110992,  Mar.  15,  1918.— Rev.,  Davis. 
111005.  Mar.  14,  1918.— Rev.,  Davis. 

111023.  Mar.  20.  1918.— Rev.,  not  signed  (IGW). 
111029.  Mar.  26.  1918.— Rev.,  not  .signed  (JNC). 
111045.  Apr.  6,  1918.— Rev.,  Crowder  (ACF). 
111085,  Mar.  7,  1918.— Rev.,  Davis. 
111092.  no  date.— Rev.,  Davis. 
111100,  Mar.  22,  1918.— Rev.,  Ansell  (ARB). 
111106.  Mar.  28,  1918.— Rev.,  An.sell  (AEC). 
111112,  Mar.  29,  1918.— Rev.,  Mayes  (ERK). 
111146.  Mnr.  13.  1918.— Rev.,  An.sell  (CAB). 

111148,  Mar.  12.  1918.— Rev.,  Davis. 

111149.  Mar.  12.  1918.— Rev..  Davl.<». 
111160,  Mar.  12,  1918,— Rev..  Davis. 
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1111(52,  Mar.  7.  I918.--Letter,  Davis. 
111175.  Mar.  11,  1918.— Rev.,  Davis. 

111180,  Mar.  12.  1918.— Rev.,  Davis. 

111181,  Mar.  12,  1918.— Rev.,  Davis. 

111182,  Mar.  19.  1918.— Rev.,  Davis. 

111188,  Apr.  9,  1918.— Rev.,  Crowder  (CCT). 
111194.  Mar.  8,  1918.— Rev.,  Davis. 
11121T.  Mar.  16,  1918.— Rev.,  Davis. 
111223.  Mar.  16,  1918.— Rev..  Davis. 
111228,  Mar.  14,  1918.— Rev.,  Davis. 
1112.H9.  Mar.  18,  1918.— Rev..  Davis. 
111.366.  Mar.  12,  1918.— Rev.,  Davis. 

111367.  Mar.  8,  1918.— Rev.,  Davis. 

111368,  Mar.  8,  1918.— Rev.,  Davis. 

111369.  Mar.  16,  1918.— Rev.,  Crowder  (AEC). 

111370,  Mar.  19,  1918.— Rev..  Crowder  (NP). 

111373.  Mar.  8.  1918.— Rev.,  Davis.  Crowder. 

111374,  Mar.  13.  1918.— Rev.,  not  sipmed  (ABC). 
111388,  Mar.  19.  1918.— Rev.,  Crowder  (WBP). 
111412,  Mar.  11,  1918.— Rev.,  Davia 

111420,  Mar.  11.  1918.— Letter,  Davis. 
111422,  Mar.  18.  1918.— Rev.,  Davis. 
111442,  Mar.  24,  1918.— Letter,  Davis. 
1114.54,  Mar.  15,  1918.— Rev.,  Davis. 
1114.5.5.  Mar.  8,  1918.— Rev.,  Davis. 

111459,  Mar.  21,  1918.— T^etter,  Davis. 

111460,  Mar.  16,  1918.— Rev.,  Davis. 

111461,  Mar.  18,  1918.— Rev.,  Davis. 

111465.  Mar.  14,  1918.— Tetter.  Davis. 

111466.  Mar.  14,  1918.— Letter,  Davis. 
111496,  Mar.  6,  1918.— Letter.  Davis, 
111499.  Mar.  20,  1918.— Tetter,  Davis. 

111.500,  Mar.  16.  1918.— letter,  Davis. 

111.501,  Mar.  16,  1918.— Rev.,  Davis. 

111503,  Mar.  2.5,  1918.— Rev.,  Clark. 

111504,  Mar.  25,  1918.— Letter,  Clark. 
111.508.  Mar.  16,  1918.— Rev.,  Davis. 
111510,  Mar.  16.  1918.— Rev.,  Davis. 
111.517,  Mar.  25,  1918.— Rev.,  Clark. 
111518,  Mar.  18,  1918.— Letter,  Davis. 
111.519,  Mar.  19,  1918.— letter,  DavLs. 

111520,  Mar.  14,  1918.— Rev..  Da  via 

111521,  Apr.  3,  1918.— Rev.,  Mayes  (WBP). 
111.522,  Mar.  15,  1918.— Rev.,  Davis. 

111524,  Mar.  18,  1918.— Rev.,  Crowder  (AEC). 

111.524,  Mar.  18.  1918.— Rev.,  Davis. 

111.52.5,  Mar.  16,  1918.— Rev.,  Davis. 

111526,  Mar.  22,  1918.— Rev.,  Crowder  (NP). 

111.527,  Mar.  1.5,  1918.— Rev.,  Crowder  (NP). 

111528,  Mar.  15,  1918.— Rev.,  Davis. 

111.529,  Mar.  26,  1918.— Rev.,  Clark  (WBP). 

111622,  Mar.  20.  1918.— Tetter,  Davis. 

111623,  Mar.  22,  1918.— Rev.,  Davis. 

111624,  Mar.  25,  1918.— Rev.,  Clark  (RWN. 
111(526,  no  date.— Letter,  Davis. 

111627,  no  date. — ^Letter,  Davis. 
111(528.  Mar.  23,  1918.— Rev.,  Davis. 

111629,  Mar.  15.  1918.— Rev.,  Davis. 

111630,  Mar.  18,  1918.— Rev..  Davis. 

111705,  Apr.  5.  1918.— Rev.,  Crowder  (CBP). 

111706,  Mar.  20,  1918.— Rev..  Davis. 

111707,  Mar.  22,  1918.— Rev.,  Davis. 

111708,  Mar.  25,  1918.— Rev.,  Clark  (CBP). 

111709,  Mar.  20,  1918.— Rev.,  Davis, 
nino.  Mar.  26.  1918.— Rev.,  Clark. 

111728.  Mar.  2.5,  1918.— Rev.,  Clark. 

111729,  Mar.  22.  1918.— Rev.,  Davis. 


1004  ESTABLISHMENT  OF  MIL3TAEY  JUSTICB. 

111730,  Mar.  22,  1918.— Rev.,  Davis. 

111731,  Mar.  18,  1918.— Rev.,  Davis. 

111732,  Mar.  16,  1918.— letter,  Davis. 

111733,  Mar.  22,  1918.— letter,  Davis. 
111761,  Apr.  1,  1918.— Tetter,  Davis. 
111776,  Apr.  9,  1918.— letter,  Ansell. 
111782,  Mar.  21, .  1918.— Letter,  Davis. 
111784,  Mar.  22,  1918.— Rev.,  Davis. 
111793,  Mar.  26,  1918.— Rev.,  Clarlc. 
111799,  Mar.  23,  1918.— Rev..  Ansell  (CLN). 
111812,  Mar.  23,  1918.— Letter,  Davis. 
111842,  Mar.  25,  1918.— Letter,  Clark. 
111863,  Mar.  23,  1918.— Letter,  Davis. 
111862,  Mar.  11,  1918.— Letter,  Davis. 
111868,  Mar.  23,  1918.— Rev.,  Ansell  (ARLee). 
111881.  Mar.  25,  1918.— Letter,  Clark. 

111885,  Mar.  22,  1918.— letter,  Davis. 

111886,  Mar.  23,  1918.— Letter,  Davis. 
111888,  Mar.  27,  1918.— Tetter,  Clark. 
111890,  Mar.  21,  1918.— letter,  Davis. 

111892,  Mar.  23,  1918.— Rev.,  Davis. 

111893,  Mar.  9,  1918.— Rev..  Crowder  (RWN). 
111895,  Mar.  26,  1918.— Rev.,  not  signed  (CAD). 

111902,  Mar.  11,  1918.— Rev.,  Clark. 

111903,  Mar.  25,  1918.— Rev.,  Clark. 
111905,  Mar.  26,  1918.— Rev.,  Mayes  (MP). 

111908,  Apr.  8.  1918.— Letter.  Davis. 

111909,  Mar.  30,  1918.— Rev.,  Clark. 

111910,  Apr.  18,  1918.— Rev.,  Mayes  (WBP). 

111924,  Mar.  29,  1918.— Rev.,  Clark. 

111925,  Mar.  29,  1918.— Rev.,  Clark. 
111954,  Mar.  25,  1918.— Letter,  Clark.  ' 
111957,  Mar.  26,  1918.— Rev.,  Clark. 
111960,  Apr.  5,  1918.— Rev.,  Crowder  (ERR). 
111968,  Mar.  25,  1918.— Letter,  Clark. 
111968,  Mar.  23,  1918.— Rev.,  Clark. 

111970,  Mar.  25,  1918.— Rev.,  Clark. 

111971,  Mar.  7,  1918.— Rev.,  Clark. 

111972,  No  date.— Tetter,  Davis. 

111975,  Mar.  26,  1918.— Rev.,  Clark. 

111976,  No  date.— Letter,  Clark. 
111978,  Mar.  26,  1918.— Rev.,  Clark. 

111981,  Mar.  27,  1918.— Letter,  Clark. 

111982,  Apr.  3,  1918.— Letter,  Clark. 

111983,  Mar.  25,  1918.— Tetter,  Clark. 

111984,  Mar.  27.  1918.— Rev.,  Clark. 

111985,  Apr.  3.  1918.— Letter.  Clark, 

111986,  Apr.  3,  1918.— Letter,  Davis. 

111987,  Mar.  27,  1918.— letter.  Clark.    Rev.,  not  signed  (WBP), 

111992,  Mar.  30.  1918.— Rev.,  Crowder  (ERK). 

111993,  Mar.  6,  1918.— Rev.,  Crowder  (CCTT). 

112058.  Apr.  2,  1918.— Rev.,  Davis. 

112059.  Apr.  3,  1918.— Rev.,  Clark. 

112060.  Mar.  25,  1918.— Letter.  Clark. 
112064,  Apr.  3.  1918.— Rev..  Clark. 
112100,  Apr.  2,  1918.— Rev.,  Mayes  (NP). 
112125,  Mar.  25.  1918.— Rev.,  Clark. 
112141,  Mar.  30.  1918.— Rev..  Davis. 
112144,  Apr,  1,  1918.— Rev.,  Davis. 

112146,  Apr.  2.  1918.— Rev.,  Clark. 

112147,  Mar.  27,  1918.— Rev.,  Clark. 

112148,  Apr.  6,  1918.— Rev.,  Davis. 

112152,  Mar.  28,  1918.— Rev.,  Clark. 

112153,  Mar.  27,  1918.— Rev.,  Clark. 
112170,  Apr.  1,  1918.— Letter,  Davis. 
112229,  Mar.  28,  1918.— Letter,  Clark. 
112237,  Mar.  27,  1918.— Letter,  Clark. 
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1122»),  Apr.  8,  1918.~Letter,  Davis. 

112281,  Apr.  2,  1918.— Rev.,  Davis. 

112282,  Apr.  2.  1918.— Rev.,  Davla 

112283,  Mar.  30,  1918,— Rev.,  Clark. 
112204,  Apr.  4, 1918.— Rev.,  Mayes  (ARB). 

112286,  Apr.  2,  1918.— Letter,  Davis. 

112287,  Apr.  4,  1918.— Letter,  Clark. 

112288,  Apr.  2,  1918.— Rev.,  Splller. 
112291,  Apr.  9,  1918.— Rev.,  Davis. 
112293,  Apr.  2,  1918.— Letter,  Davis. 

112295,  Apr.  2,  1918.— Letter.  Davis. 

112296,  Apr.  5,  1918.— Rev.,  Davis. 

112298,  Apr.  10,  1918.— Rev.,  Crowder  (ERK). 

112299.  Apr.  8,  1918.— Rev.,  Crowder  (CCT). 
112339.  Apr.  4,  1918.— Rev.,  Davis. 

112346,  Apr.  2,  1918.— Rev..  Clark. 
112349,  Apr.  9.  1918.— Rev.,  Davis. 
112420,  Apr.  3,  1918.— Rev.,  Davis. 

112422,  Apr.  2,  1918.— Letter,  Davis. 

112423,  Apr.  10,  1918.— Rev.,  Davia 

112427,  Apr.  3,  1918.— Letter,  Clark. 

112428,  Apr.  8.  1918.— Letter,  Davis. 
112459,  Apr.  1,  1918.— Letter,  Davis. 

112482.  Jan.  10,  1918.— Clem,  Ansell  (Hedsster). 
112492.  Apr.  5.  1918.— Letter,  Davis. 

112496,  Apr.  6,  1918.— Rev.,  Clark. 

112497,  Apr.  1,  1918.— Rev.,  Clark. 
112500,  Apr.  5,  1918.— Rev.,  Davis. 
112.536,  Apr.  5,  1918.— Rev..  Davis. 
112.K>3,  Apr.  10,  1918.— Letter,  Davis. 
1125.54.  Apr.  4.  1918.— Rev.,  Davis. 
112555,  Apr.  4,  1918.— Letter,  Davis. 

112604,  Apr.  3,  1918.— Letter,  Clark. 

112605,  Apr.  3,  1918.— Letter,  Clark. 

112609,  Apr.  3, 1918.—  Letter.  Clark. 

112610,  Apr.  3,  1918.— Letter,  Clark. 
112623,  Apr.  10,  1918.— Rev.,  Davis. 

112625.  Apr.  10,  1918.— Rev.,  Davis. 

112626.  Apr.  8,  1918.— Rev.,  Davis. 

112627.  Apr.  3,  1918.— Letter,  Clark. 
112708,  Apr.  8,  1918.— Letter,  Davis. 
112723,  Apr.  8,  1918.— Letter,  Davis. 
112726,  Apr.  8,  1918.— Rev.,  Crowder  (NP). 

112730,  Apr.  10,  1918.— Letter,  Davis. 

112731,  Apr.  5,  1918.— Rev.,  Davis. 


Exhibit  109. 
Office  memorandum,  August  6.  1918. 

There  is  hereby  created  in  the  Military  Justice  Division  of  this  office  a  board 
"f  review^  to  consist  of  such,  and  as  many,  officers  of  that  division  as  the  chief 
thereof,  after  conference  with  the  head  of  the  office,  shall  designate.  The  duties 
of  such  Ix^ard  will  be  !n  the  nature  of  those  of  an  appellate  tribunal,  and  shall  be 
performed  with  due  regard  to  their  character  as  such.  It  shall  be  the  duty  of  the 
board,  under  the  general  direction  of  the  head  of  this  office  and  the  chief  of  divi- 
sion, to  review  all  proceedings  of  all  general  courts-martial  received  in  this  office 
which  at  present  are  reviewed  in  writing.  The  preliminary  review  of  any  such 
case,  after  having  been  made  and  prepared  by  the  officer  to  whom  the  record  has 
lx*n  assigned,  will  be  transmitted  to  the  board  of  review,  and  thereupon  the 
ineml)ers  of  said  board  will  proceetl  to  consider  the  preliminary  review  jointly 
and  concurrently  in  the  manner  similar  to  that  employed  by  api)ellato  tribunals 
in  reaching  and  expressing  their  decisions.  The  board  may  adopt  the  prelimi- 
nary review  as  Its  own,  may  modify  or  rewrite  such  review,  or  may  direct  that 
It  be  modified  or  rewritten  so  as  to  express  their  views.  When  a  majority  or 
more  of  the  board  agrees  upon  a  review,  the  review  shall  show  the  names  of 
thoi«e  who  concur,  but  not  of  any  who  may  dissent,  and  the  review  thus  agreed 
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upon  shall  be  transmitted  to  the  chief  of  division,  with  the  record.  Any  disseot- 
ing  member  may  Indicate  the  reasons  for  his  dissent,  either  orally  or  in  writing. 
to  the  chief  of  division,  and  in  important  cases,  and  where  he  so  desires,  to  the 
head  of  the  office. 

The  members  of  the  board  may  consult  freely  with  the  officer  preparing  thi* 
preliminary  review  and  the  head  of  the  division,  and  may  discuss  the  case  with 
the  head  of  the  office  when  that  course  is  agreeable  to  him.  It  is  preferable. 
however,  not  to  disiuss  the  case  with  others.  When  practicable,  the  board  will 
be  assigned  sufficient  room  space,  clerical  force,  and  any  other  aid  necessary  nn<l 
available. 

S.  T.  Ansell» 
Acting  Judge  Advocate  General 

November  6,  191S. 
Office  memorandum. 

The  board  of  review.  Military  Ju.%tice  Division,  createtl  therein  by  office  memo- 
randum of  August  6,  1918,  is  hereby  divided  into  two  divisions  to  be  known  as 
"  The  Board  of  Review,  First  Division,"  and  "  The  Board  of  Review,  Second  Diri- 
sion."  The  present  personnel  of  the  board  will  constitute  the  first  di\ision.  The 
chief  of  the  Military  Justice  Division  will,  immediately  after  consultation  with 
the  head  of  the  office,  designate  the  personnel  of  the  second  division.  The  organi- 
zation, constitution,  procedure,  powers,  and  duties  of  each  division  will  be  a< 
prescribed  in  said  office  memorandum.  Each  division  will  function  separately 
and  independently  of  the  other  and  upon  cases  assigned  it  by  the  chief  of  divisitm. 
who  will  endeavor  to  see  that  cases  of  the  same  or  similar  character  be  referred 
as  far  as  practicable  to  the  same  division. 

S.  T.  Ansell, 
Acting  Judge  Advocate  General. 


Exhibit  110. 


Headquartebs  Fibst  Division, 
American  Expeditionary  Forces, 
Office  of  Division  Judge  Advocate, 

France,  January  iJ,  191^. 

Memorandum  for  the  division  commander. 

Subject:  Trial  by  general  court-martial  of  Pvt.  JeflP  Cook,  0>mpany  G,  Six- 
teenth Infantry. 

1.  Pvt.  Jeff  Cook,  Company  O,  Sixteenth  Infantry,  was  tried  before  a  fiew 
eral  court-martial  on  December  29,  1917,  for  violation  of  the  thirty-sixth 
article  of  war. 

Specification :  In  that  Pvt.  Jeff  Cook,  Company  G,  Sixteenth  Infantry,  Mi\^ 
on  guard  and  i)osted  as  a  scmtinel,  in  time  of  war  In  the  face  of  the  enemy, 
at  France,  on  or  about  the  5th  day  of  November,  1917,  was  found  sleeping  m 
his  post. 

2.  The  evidence  of  record  discloses  that  the  accused  was  posted  as  a  sentry 
on  the  outpost  of  the  first  line,  right  behind  the  barbed- wire  entanglemeuts 
at  about  4  p.  ra.,  November  5,  1917,  with  a  m.nn  next  to  him.  It  was  a  thre*^ 
man  listening  post,  having  three  men  on  it,  of  w^hom  two  men  were  always  on 
guard,  one  slept  one  hour  and  then  relieved  one  of  the  other  two.  In  this  way 
a  man  was  on  guard  two  hours  and  off  one  hour,  from  4  p.  m.  till  about  •» 
a.  m.  The  accused  had  been  on  this  guard  duty  about  three  nights.  In  the 
early  hours  of  the  mt)rnlng  of  the  6th  of  November,  1917.  pn»bably  alHUit  3.«>i 
o'clock,  the  corporal  in  charge  of  the  post  came  around  and  found  the  accused 
leaning  up  against  the  bank,  ash'ep,  picked  up  his  gun,  shook  him  and  he  lcK>k**l 
up  and  "I  asked  him  what  was  the  matter,**  and  he  .said:  "Nothing;  just 
tire<l."  When  asked  where  his  gun  was  he  said  he  did  not  know.  The  te^tv 
mony  of  the  corporal  is  corroborated  by  the  men  on  sentry  duty  next  to  the 
accused.  The  accused  testified  that  he  could  not  sleep  at  night,  when  off  duty 
for  one  hour  every  two  hours;  and  that  during  the  day  they  were  choppin- 
wood  in  the  dugout  where  he  was  and  he  could  not  get  any  sleei> ;  that  he  W3> 
drowsy  but  not  asleep  on  post ;  that  he  had  been  in  the  service  seven  month.^. 

3.  While  not  in  evidence,  Col.  J.  L.  Hines,  the  commanding  officer  of  the 
accused,   who  forwarded   the  charges   recommending  trial   by  general   ct»urt- 
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martial,  gave  in  his  indorsement  as  "Extenaatln^  circumstances :  Youth  and 
failure  of  soldier  to  take  the  necessary  rest  wliile  off  duty  on  first  occupation 
of  trenches.'* 

4.  The  court  found  the  accused  guilty  and  sentenced  him  **  to  be  shot  to 
deatii  with  musketry/'  two-thirds  of  the  members  pn^sent  concurring. 

5.  Ttiis  is  the  second  death  sentence  imposed  in  this  division  for  sieei)ing  on 
post.  We  are  in  the  face  of  a  vigilant,  relentless,  and  ingenious  enemy.  Re- 
allzJDg.  as  I  do,  that  any  lack  of  vigilance  on  the  part  of  a  sentinel  in  the 
front-line  trenches  may  reasonably  bring  disaster  and  dishonor  upon  our  mili- 
tar>'  forces  and  death  for  the  offending  sentinel*s  comrades,  I  can  not  escape 
tbe  conclusion  that,  as  a  deterrent,  the  sentence  of  the  court  is  necessary. 
The  warning  of  Gen.  Frye,  the  distinguished  Union  Provost  Marshal  General 
of  the  Civil  War,  should  be  given  careful  consideration  at  this  time.  In  the 
printed  report  of  the  operations  of  his  office  it  is  stated  in  effect  that  if  the 
extreme  penalty  for  desertion  had  been  imposed  in  the  early  stages  of  the 
Civil  War,  the  later  scandal  and  danger  for  the  country  thot  arose  out  of  this 
crime,  as  well  as  the  death  sentences  that  subsequently  became  necessary, 
would  no  doubt  have  been  averted. 

6.  Attention  is  invite<l,  in  connection  with  the  consideration  of  this  case,  to 
the  accompanying  cases  of: 

(a)  Fvt.  Forest  D.  Sebastian,  Company  G.  Sixteenth  Infantry,  in  which, 
mider  practically  the  same  conditions,  the  death  sentence  is  imposed ; 

ib)  Pvt  Herbert  Tobias,  Company  — ,  Eighteenth  Infantry,  in  which  a  sen- 
tence of  10  years*  imprisonment  was  imposed,  the  court  giving  as  its  reason  for 
the  light  sentence,  "  The  extreme  i)enalty  was  not  vote<l  beitiu-se  of  the  follow- 
iftR  extenuating  circumstances :  The  extreme  youth  of  the  accused,  his  age  be- 
ing 16  years.  The  fact  that  the  accused  was  posted  in  a  communicating  trench, 
ami  not  in  front-line  trenches.    3.  Though     ♦     ♦     ♦." 

ic)  The  cases  of  Pvts.  Dewey  G.  Brady,  William  Hindman,  and  Adam 
Floin,  all  of  Company  G,  Sixteenth  Infantry,  who  were  acquitted. 

7.  I  recommend  that  the  sentences  be  approved  and  the  record  forwarded 
fur  action  under  the  provisions  of  the  forty-eighth  article  of  war. 

B.  WiNSHIP, 

Lieut.  Colonel,  Judge  Advocate. 

EXHIBTT  111. 

Headquabters  Fibst  Division, 
American   Expeditionary  Forces, 
Office  of  DnisioN  Ji'dge  Advocate, 

France,  January  16,  1918. 
Memorandum  for  the  division  commander. 

Subject :  Trial  by  general  court-martial  of  Pvt  Forest  D.  Sebastian,  Company 
G,  Sixteenth  Infantry. 

1.  Pvt  Forest  D.  Sebastian,  Company  G,  Sixteenth  Infantry,  was  tried  be- 
ore  a  general  court-martial  on  December  29,  1917,  for  violation  of  eighty-sixth 
rtide  of  war. 

Sj^^citication :  In  that  Forest  D.  Sebastian,  private.  Company  G,  Sixteenth 
nfantry,  being  on  guard  and  posted  as  a  st^ntinel,  in  time  of  war,  and  In  the 
ace  of  the  enemy,  at  France,  on  or  about  the  night  of  November  the  3*1  and 
th,  1917,  was  found  sleeping  on  post 

2.  The  evidence  of  record  discloses  that  the  accuseil,  who  had  l)een  on  gas 
uanl  the  night  before,  was  posted  about  6  p.  m.  on  the  evening  of  Noveml)er 
.  1917.  as  a  sentinel  in  the  front-line  trenches  with  another  private  of  his 
(load  a  few  feet  on  the  left  of  him.  He  was  on  the  out[H)st,  a  double  sentry 
ost,  four  men  to  each  post.  Two  men  were  supik)s<h1  to  be  c)n  two  hourK,  and 
len  to  be  relieved  by  the  other  two.  The  two  men  off  were  allowed  to  sit 
own  and  supposed  to  sleep  if  they  c<mld.  At  about  7  or  8  o'cIim'Ic  the  corporal 
1  charge  of  the  post  came  around  and  found  the  accuse^l  U*aniiig  on  the 
•ench,  which  was  nearly  as  high  as  his  shoulders,  asleep;  toolc  his  rllle  away, 
icK)k  him,  and  asked  him  where  his  rifle  was.  The  awusinl  repliinl,  "  I  don't 
now;  you  have  it"  The  corporal  then  gave  it  back  to  him,  telling  him  not 
Qly  the  danger  he  was  In  but  that  the  men  were  depending  on  lilm.  He 
?tumed  between  10  and  11  and  found  the  accused  usU^ep  again.  The  corporal 
^)k  his  rifle,  told  the  sentry  on  his  left  to  wake  the  accuHe<l  later  and  to  send 
Im  to  him  (the  corporal).     When  the  accused  came  he  gave  him  his  rifle, 
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and  the  accused  stated  "  he  was  ashamed  he  had  done  that  way,  and  he  knew 
he  should  not  have  done  it."  The  sentry  next  to  the  accused  on  the  left  cor- 
roborated the  testimony  of  the  corporal  and  stated  that  after  the  accused 
went  to  sleep  the  first  time  he  warned  him,  as  he  did  not  want  to  see  him  get 
into  trouble.  He  further  stated  that  the  accused  was  pretty  tired  from  bein^ 
on  gas  guard  the  night  before.  The  sentry  who  was  on  gas  guard  with  the 
accused  the  night  before  testified  that  chances  to  sleep  in  the  daytime  were 
scarce,  and  that  the  accused  had  had  very  little  sleep,  if  any,  during  the  ^j 
after  being  on  gas  guard. 

3.  While  not  in  evidence,  CoL  J.  L.  Hines,  the  commanding  officer  of  the 
accused,  who  forwarded  the  charges  recommending  trial  by  general  court- 
martial,  gave  in  his  indorsement  as  *' extenuating  circumstances:  youth,  and 
failure  of  soldier  to  take  the  necessary  rest  while  off  duty  on  first  occuimtioD 
of  trenches." 

4.  The  court  found,  the  accused  guilty  and  sentenced  him  "  to  be  shot  to 
death  with  musketry,"  two-thirds  of  the  members  present  concurring. 

5.  This  is  the  first  death  sentence  imposed  in  this  division  for  slewing  on 
post.  We  are  in  the  face  of  a  vigilant,  relentless,  and  ingenious  enemy,  iletil- 
izing  as  I  do  that  any  lack  of  vigilance  on  the  part  of  a  sentinel  in  the  front- 
line trenches  may  reasonably  bring  disaster  and  dishonor  upon  our  niilitan 
forces  and  death  for  the  offending  sentinel's  comrades,  I  can  not  escape  the 
conclusion  that,  as  a  deterrent,  the  sentence  of  the  court  is  necessary.  The 
warning  of  Gen.  Frye,  the  distinguished  Union  provost  marstml  of  the  Ovil 
War,  should  be  given  careful  consideration  at  this  time.  In  the  printed  report 
of  the  operations  of  his  office  it  is  stated  in  effect  that  if  the  extreme  penalty 
for  desertion  had  been  imposed  in  the  early  stages  of  the  Civil  War  the  later 
scandal  and  danger  for  the  country  that  arose  out  of  this  crime,  as  well  as 
the  death  sentences  that  subsequently  became  necessary  would  no  doubt  have 
been  averted. 

6.  Attention  is  invited,  in  connection  with  the  consideration  of  this  ca^^e. 
to  the  accompanying  cases  of: 

(o)  Pvt.  Jeff  Cook,  Company  G,  Sixteenth  Infantry,  in  which  under  prac- 
tically the  same  conditions  the  death  sentence  is  imposed. 

(6)  Pvt.  Herbert  Tobias,  Company  E,  Eighteenth  Infantry,  In  which  a  j»'n- 
tence  of  10  years*  imprisonment  was  imposed,  the  court  giving  as  its  rea:?<>n 
for  the  light  sentence :  "  The  extreme  penalty  was  not  voted  because  of  the 
following  extenuating  circumstances:  1.  The  extreme  youth  of  the  acniJwi. 
his  age  being  18  years.  2.  The  fact  that  the  accused  was  posted  in  a  ct^ni- 
munlcating  trench,  and  not  in  front-line  trenches.    3.    The    *     ♦     •." 

(c)  The  cases  of  Pvts.  Dewey  G.  Brady,  William  Hindman,  and  Adam  Klein, 
all  of  Company  G,  Sixteenth  Infantry,  who  were  acquitted. 

7.  I  recommend  that  the  sentence  be  approved  and  the  rect>rd  forwarded  f«»T 
action  under  the  provisions  of  the  forty-eighth  article  of  war. 

B.  Win  SHIP. 
Lieutenant  Colonel,  Judge  Adrocatr. 
Note. — The  above  memorandum,  embodying  what  I  oraUy  presentetl  to  the 
division  commander  as  reasons  for  approval  of  the  sentence,  has  been  prepjired 
for  any  use  that  it  may  serve  in  a  further  review  of  the  case. 


Exhibit  112. 


Headquartebs  First  Division, 
American  Expeditionary  Forces, 
Office  of  Division  Judge  Advocate, 

France f  January  17,  1918. 

Memorandum  for  the  division  commander. 

Sul)ject:  Trial  by  general  court-martial  of  Pvt  Olon  Ledoyen,  Company  B. 
Sixteenth  Infantry. 

1.  Pvt.  Olon  Ledoyen,  Company  B,  Sixteenth  Infantry,  was  tried  before  - 
general  court-ma rtiai  on  January  3,  1918,  for  violation  of  sixty-fourth  artif^e 
or  war. 

Specification :  In  that  Pvt.  Olon  Ledoyen,  Company  B,  Sixteenth  Infantrj, 
having  received  a  lawful  command  from  First  Lieut  Fred  M.  liOgan^  his  soiv' 
rlor  officer,  to  get  his  equipment  and  fall  in  for  drill,  in  France,  on  or  about  tb« 
i4th  day  of  December,  1917,  did  willfully  disobey  the  same. 
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2.  The  aocuRe<l  pleaded  guilty  to  the  speciflcatlon  and  charge.  The  court 
found  the  accused  guilty  and  sentenced  him  to  be  shot  to  death  with  musketry. 

3.  The  evidence  of  record  shows  clearly  that  the  accused  defiantly,  after 
full  opportunity  to  obey,  and  after  he  had  been  warned  that  willful  disobedience 
would  lead  to  court-martial  and  a  heavy  sentence,  committed  a  willful,  delib- 
erate act  of  disobedience. 

Lieut.  Logan  ordered  the  accused,  Pvt.  Flshbaclc  and  two  others  to  get  their 
pacljs  and  get  ready  for  drill  with  their  squad.  On  the  refusal  of  the  four 
he  warned  them,  and  two  thought  better  of  their  refusal  and  obeyed  his  order. 
The  accused,  however,  and  Fishback  persisted  in  their  insubordination,  and 
Leiioyen  said :  "  I  refuse  to  go  to  drill."  The  accused  in  his  defense  made 
the  following  statement : 

"Lieut  Logan  had  us  out  on  the  hill  the  day  before  and  we  nearly  froze 
to  death,  and  the  next  day  I  was  so  stiflP  that  I  could  not  drill." 

The  accused  entered  the  service  February  3,  1917,  and  had  been  convicted 
by  a  summary  court  of  minor  breaches  of  discipline  on  four  different  oc- 
casions. 

4.  It  would  be  difficult  to  find  a  more  exaggerated  case  of  defiance  and  in* 
subordination  unaccompanied  by  violence  that  the  one  here  shown,  nor  one 
which  was  calculated  to  have  a  more  hurtful  effect  on  others.  We  have  un* 
dertaken  a  task,  the  accomplishment  of  which  requires  unhesitating  and 
implicit  obedience  to  orders,  and  no  insubordination  can  be  tolerated.  The 
time  must  Inevitably  come — if  this  is  not  the  appropriate  one,  which  it  would 
seem  to  be — ^when  the  death  sentence  must'  be  imposed  for  willful  disobedience 
of  orders. 

There  is  already  unmistakable  evidence  cropping  out  in  cases  coming  to 
this  office  of  the  willingness  on  the  part  of  soldiers  to  accept  long  terms  of 
confinement  in  order  to  avoid  further  service,  hardships,  and  consequent  dangers 
which  they  have  not  earlier  fully  realized.  Insubordination  will  undoubtedly 
be  resorted  to  as  the  readiest  means,  and  one  to  which  they  probably  consider 
the  least  obloquy  will  be  attached  in  later  life,  for  accomplishing  their  pur- 
pose. They  will  no  doubt  feel  that,  at  the  end  of  the  war  their  sentences  to  a 
loDg  term  of  conlinement,  if  such  has  been  Imposed,  may  reasonably  be  expected 
to  be  terminated  through  the  exercise  of  clemency.  With  all  the  reluctance 
that  I  must  be  credited  with  feeling  in  recording  a  recommendation  that  goes 
to  the  length  of  taking  a  man's  life,  I  am  nevertheless  constrained,  under  the 
realization  than  an  example  must  be  had  for  its  deterrent  effect  in  such 
cases,  to  reconunend  that  the  sentence  be  approved  and  the  record  forwarded 
for  action  under  the  provisions  of  the  forty-eighth  article  of  war. 

B.    WiNSHIP, 

Lieutenant  Colonel^  Judge  Advocate. 


Exhibit  113. 


Headquarters  First  Division, 
American  Expeditionary  Forces, 
Office  of  Division  Judge  Advocate, 

France,  January  i7,  1918, 
Memorandum  for  the  division  commander. 

Subject :  Trial  by  general  court-martial  of  Pvt.  Stanley  G.  Fishback,  Company 
B,  Sixteenth  Infantry. 

1.  Pvt.  Stanley  G.  Fishback,  Company  B,  Sixteenth  Infantry,  was  tried  before 
a  general  court-martial  on  January  3,  1918,  for  violation  of  sixty-fourth  article 
of  war. 

Specification :  In  that  Pvt.  Stanley  G.  Fishback,  Company  B,  Sixteenth  Infan- 
try, having  received  a  lawful  command  from  First  Lieut.  Fred  M.  IjOgan,  Six- 
teenth Infantry,  his  superior  officer,  to  get  his  equipment  and  fall  in  for  drill, 
did,  at  France,  on  or  about  the  14th  day  of  December,  1917,  willfully  disobey 
the  same. 

2.  The  accused  pleaded  guilty  to  the  specification  and  charge.  The  court 
found  the  accused  guilty  and  sentenced  him  to  be  shot  to  death  with  musketry. 

3.  This  case  is  on  all  fours  with  that  of  Pvt.  Olon  Ledoyen,  Company  B,  Six- 
teenth Infantry,  and  attention  is  invited  to  the  memorandum  filed  in  that  case. 
For  the  reasons  therein  stated  it  is  recommended  that  the  sentence  be  approved 
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and  the  record  forwarded  for  action  under  the  provisions  of  the  forty-eighth 
article  of  war. 

B.  WiwsHiP, 
Lieutenant  Colonel,  Judge  Advocate, 


Exhibit  114. 


Qenebal  Headquabtebs, 
American  Expeditionary  Forces, 

France,  February  8,  1918. 
From :  The  commander  In  chief. 
To :  The  Judge  Advocate  General  of  the  Army. 
Subject :  Trials  by  general  court-martial  requiring  the  action  of  the  President 

1.  I  am  forwarding  you  herewith  for  the  action  of  the  President  four  records 
of  trial  by  general  court-martial,  in  each  of  which  cases  the  court  has  sentenced 
the  accused  to  death  and  the  sentence  has  been  approved  by  the  commandiD$r 
general  of  the  First  Division,  American  Expeditionary  Forces,  the  authority 
who  appointed  the  court.  In  two  cases  the  accused  are  convicted  of  willful 
disobedience  of  orders  and  in  the  other  two  of  sleeping  on  post  while  sentinels 
in  the  front  trenches  and  when  face  to  face  with  the  enemy.  Each  of  these 
cases  is  reviewed  by  Lieut.  Col.  BIa;iton  Winship,  Judge  advocate  of  the  First 
Division.  I  recommend  that  the  sentences  in  these  cases  be  confirmed  and  that 
I  be  advised  by  cable  of  such  action. 

2.  The  fact  that  these  men  are  clearly  guilty  of  offenses  punishable  under  the 
law  with  death  Is  not  the  only  or,  indeed,  the  principal  reason  for  my  recom- 
mendation. I  believe  that  for  purely  military  offenses  the  penalty  of  death 
should  not  be  inflicted  unless  there  is  a  military  necessity  therefor.  It  is  absi>- 
lutely  necessary  for  the  safety  of  our  army  that  sentinels  on  the  outposts  keep 
continuously  on  the  alert,  and  it  Is  Just  as  necessary  for  our  success  as  a  fight- 
ing force  that  orders  be  obeyed,  especially  among  troops  in  contact  with  the 
enemy.  Indeed,  I  regard  the  two  soldiers  who  willfully  disobeyed  orders  with- 
out excuse  or  extenuation  as  more  deserving  of  the  extreme  penalty  than  the 
two  who  slept  on  post,  and  I  believe  the  execution  of  the  sentences  is  quite  as 
necessary  in  their  cases  as  in  the  othera  I  recommend  that  execution  of  the 
sentences  in  all  these  cases  in  the  belief  that  it  is  a  military  necessity  and  that 
It  will  diminish  the  number  of  like  cases  that  may  arise  in  the  future. 

John  J.  Pershing, 

Oeneral,  Commanding, 

Exhibit  115. 

March  29, 191S. 
Memorandum  for  the  Secretary  of  War. 

Subject :  Summary  of  petitions  for  clemency  in  behalf  of  four  soldiers  convicted 
of  capital  offenses  and  sentenced  to  death  in  tlie  American  Expeditionary 
Forces  in  France. 

1.  The  petition  asking  for  clemency  for  these  soldiers  proceed  generally  upon 
the  assumption  that  all  of  them  were  convicted  of  sleeping  on  post.  This  Is 
probably  due  to  the  press  reports  so  describing  the  offenses. 

2.  The  petitions  take  the  several  forms  of  letters  from  individuals,  women's 
clubs  and  societies.  Grand  Army  of  the  Republic  posts,  and  other  clubs.  Ther 
accompany  this  memorandum  and  are  thus  briefly  summarized : 

E.  H.  CBOvnwB, 
Judge  Advocate  Oeneral, 


ExHisrr  116. 


First  Di\^8ion,  American  Expeottionary  Forces, 

March  29,  191S. 
United  States  v,  Stanley  G.  Fishback,  Company  B,  Sixteenth  Infantry. 
Review  of  record  of  trial  by  general  court-martial  convened  at  headquaner? 
of  the  First  Division,  American  Expeditionary  Forces,  France,  January  3,  191S, 
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1.  Stanley  G.  Fishback,  private,  Orapany  B,  Sixteenth  Infantiy,  was  ar- 
raigned and  tried  by  general  court-martial  convened  at  the  headquarters  of  the 
Sixteenth  Infantry,  a  part  of  the  First  Division,  American  Expeditionary 
Forres,  France,  on  January  3,  1918,  charged  with  a  violation  of  the  sixty- 
fourth  article  of  war,  which,  so  far  as  material  in  this  case,  reads : 

"Any  person  subject  to  military  law  who  ♦  ♦  ♦  wilifuily  disobeys  any 
lawful  command  of  his  superior  officer  shall  suffer  death  or  such  other  punish- 
ment as  a  court-martial  may  direct." 
The  single  specification  laid  under  the  sixty-fourth  article  of  war  reads : 
"  In  that  Pvt.  Stanley  G.  Fishback,  Company  B.  Sixteenth  Infanty,  having  re- 
ceived a  lawful  command  from  First  Lieut.  Fred  M.  Logan,  his  superior  officer, 
to  go  get  his  equipment  and  fall  in  for  drill,  in  France,  on  or  about  the'  14tli 
day  of  December.  1917,  did  willfully  disobey  the  same," 

2.  Second  Lieut.  Black,  Sixteenth  Infantry,  acted  as  counsel  for  the  accused 
upon  the  trial.  The  accused  pleaded  guilty  to  the  specltication  and  to  the 
charge.  After  the  plea  of  guilty  was  entered  the  Judge  advocate  read  the  sev- 
eral paragraphs  of  the  manual  that  set  out  the  gist  of  the  offense  with  which  the 
accused  v.iis  charged  and  of  which  he  had  pleaded  guilty.  Whereupon,  in  ac- 
fi»r(lance  with  the  requirements  of  subdivision  (d),  paragraph  154,  Manual  for 
("V^urts-Martinl,  1917,  the  president  of  the  court  made  the  following  explanation 
to  ihe  accu.sed : 

"You,  Pvt.  Fishback,  the  accused,  have  plead  guilty  to  the  specification  and 
to  the  charge,  and  in  pleading  guilty  you  admit  that  you  have  committed  all 
the  elements  of  the  offense  with  which  you  are  charged,  the  penalty  for  which 
in  time  of  war  Is  death  or  such  other  punishment  that  the  court-martial  may 
direct.  In  pleading  guilty  you  stop  all  means  that  may  be  taken  to  prove  your- 
self not  guilty,  although,  of  course,  there  may  have  been  extenuating  circum- 
stances, and  you  make  it  not  necessary  for  the  Judge  advocate  to  bring  wit- 
nesses before  the  court  to  prove  your  guilt.  In  pleading  guilty  you  throw  your- 
self upon  the  mercy  of  the  court  to  adjudge  to  you  the  extreme  p<»nalty  which  I 
have  mentioned.  Having  been  warned  in  this  manner,  do  you  still  wish  to 
plead  guilty  ?  " 

After  this  explanation  was  made  by  the  president  of  the  court,  and  in  re- 
sponse to  the  concrluding  sentence,  which  is  in  the  form  of  a  question  addressed 
to  the  accused,  the  accused  answered,  "  Yes,  sir." 

3.  Notwithstanding  the  plea  of  guilty,  which  legally  established  the  guilt  of 
the  accused  of  the  offense  charged.  First  Lieut.  Fred  M.  Logan,  Sixteenth  In- 
fantry, was  sworn  as  a  witness  in  behalf  of  the  prosecution.  This  is  the  officer 
who  signed  the  charges  and  whose  order  was  wilfully  disobeyed  by  the  accused. 
The  testimony  of  this  witness  is  short,  and  inasmuch  as  it  is  the  only  testimony 
in  the  case  it  will  be  quoted  in  full : 

Q.  Do  yoo  know  the  i|ccu8ed?  If  so,  state  who  he  is? — ^A.  Yes,  sir.  Stanley 
Fishback,  private,  Ck>mpany  B,  Sixteenth  Infantry. 

Q.  State  your  name,  rank,  and  organization. — A.  Fred  M.  Logan,  first  lieu- 
tenant. Sixteenth  Infantrj'. 

Q.  On  or  about  the  14th  day  of  December,  1917,  did  you  give  Pvt.  Fishback 
an  order? — ^A.  I  did. 

Q.  What  was  that  order? — A.  To  get  his  equipment  and  fall  in  for  drill  with 
his  squad. 

Q.  And  he  knowingly  disobeyed  and  refused  to  do  It? — ^A.  Yes,  sir. 

Q.  Did  you  give  him  this  order  In  person? — ^A.  I  did. 

Q.  Did  he  make  any  reply  to  the  order? — A.  Either  he  or  Ledoyen  made  the 
reply  that  they  refused  to  go  to  drill. 

Q.  Did  the  accused  later  get  his  pack  and  go  to  drill? — A.  No,  sir;  not  that 
day. 

Q.  Did  you  immediately  order  him  into  confinement? — A.  He  was  under 
guard  then  and  placed  in  confinement  later. 

Q.  Are  you  the  accused's  superior  officer,  his  company  officer? — A.  I  was 
that  day. 

Q.  And  it  was  a  lawful  order  that  you  gave  him  in  the  performance  of  a 
military  duty? — ^A.  It  was. 

The  defense  had  no  testimony  to  offer  and  no  statement  to  make.  The  court 
made  the  following  explanation  to  the  accused : 

"Pvt.  Fishback,  you  are  to  understand  that  you  have  the  right  to  take  the 
■tand  as  a  witness  in  your  own  behalf,  in  which  case  you  will  be  cross-examined 
the  same  as  any  other  witness.  You  also  have  the  right  to  make  a  statement, 
either  written  or  verbal,  under  oath,  or  not  under  oath;  a  ntatement  which 
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may  bring  out  extennating  circumstances.  Having  been  instructed  thus,  have 
you  anything  to  offer?" 

In  response  to  tlie  concluding  sentence,  which  was  In  the  form  of  a  question 
addressed  to  the  accused,  the  accused  answered :  "  No,  sir." 

The  court  was  then  closed  and  found  the  defendant  guilty  of  the  specificatii)Q 
and  of  the  charge,  was  opened  to  receive  evidence  of  previous  convictions  whlcb 
will  be  hereafter  referred  to,  was  again  closed,  and  sentenced  the  accused  to  be 
shot  to  death  with  musketry. 

4.  The  record  recites  that  two-thirds  of  the  members  of  the  court  concurred 
in  the  sentence.  This  recital  is  in  accordance  with  the  statutory  requlrem<»nt 
that  a  sentence  of  death  shall  not  be  pronounced  except  by  a  vote  of  two-thirds 
of  the  members  of  the  court-martial,  and  it  properly  must  be  construed  as  a 
recital  that  at  least  two- thirds  of  the  members  concurred.  And  even  thoupli 
all  of  the  members  of  the  court  had  concurred  in  pronouncing  the  death  sen- 
tence it  would  not  have  been  proper  to  have  so  stated  in  the  record  as  Furh 
recital  would  disclose  the  way  In  which  each  member  of  the  court  voted  and 
would  serve  to  identify  each  member  as  voting  for  such  sentence. 

5.  The  court  was  convened  by  Ma  J.  Gen.  R.  L.  BuUard,  commanding  the 
First  Division  of  the  Expeditionary  Forces.  The  sentence  was  approved  by 
him  and  forwarded  to  the  commander  in  chief  of  the  Expeditionary  Forces 
for  action  under  the  provisions  of  the  forty-eighth  article  of  war. 

The  record  was  reviewed  by  Lieut.  Go\,  Blanton  Winship,  judge  adv<xnite  of 
the  First  Division,  who,  in  a  memorandum  addressed  to  MaJ.  Gen.  BuIIanl. 
recommended  that  the  sentence  be  approved,  among  other  things  saying: 

"  This  case  is  on  all  fours  with  that  of  Pvt.  Olen  Ledoyen,  Company  B,  Six- 
teenth Infantry,  and  attention  is  invited  to  the  memorandum  filed  in  that  cas^. 
For  the  reasons  therein  stated  it  is  recommended  that  the  sentence  be  approved 
and  the  record  forwarded  for  action  under  the  provisions  of  the  forty-eighth 
article  of  war." 

Gen.  Pershing  reviewed  this  case  in  connection  with  three  other  cases  in 
which  the  death  sentence  had  been  pronounced,  coming  from  the  First  Di\isiMn. 
and  after  referring  to  these  four  cases  in  his  communication  of  Februarj'  ^^ 
1918,  transmitting  the  record  in  the  trial  of  the  case  now  being  discus8e<I  and 
the  records  in  the  other  three  cases,  said : 

"  I  recommend  that  the  sentences  In  these  cases  be  confirmed,  and  that  I 
be  advised  by  cable  of  such  action. 

"  The  fact  that  these  men  are  clearly  guilty  of  offenses  punishable  under  the 
law  with  death  Is  not  the  only  or,  indeed,  the  principal  reason  for  my  recom- 
mendation. I  believe  that  for  purely  military  offenses  the  penalty  of  death 
should  not  be  inflicted  unless  there  is  a  military  necessity  therefor.  It  Is  abjj*»- 
lutely  necessary  for  the  safety  of  our  Army  that  sentinels  on  the  outposts  ke«*p 
continuously  on  the  alert,  and  it  is  just  as  necessary  for  our  success  as  a 
fighting  force  that  orders  be  obeyed — especially  among  troops  in  contact  with 
the  enemy.  Indeed,  I  regard  the  two  soldiers  who  willfully  disobeyed  orders 
without  excuse  or  extenuation  as  more  deserving  of  the  extreme  penalty  than 
the  two  men  who  slept  on  post,  and  I  believe  the  execution  of  the  sentence  !s» 
quite  as  necessary  In  their  cases  as  in  the  others.  I  recommend  the  execiiti(»n 
of  the  sentences  In  all  these  cases  In  the  belief  that  it  is  a  military  necessity 
and  that  it  will  diminish  the  number  of  like  cases  that  may  arise  in  the  rutare." 

6.  Evidence  of  three  previous  convictions  were  considered  by  the  court  and 
the  record  thereof  attached  as  Exhibits  1,  2,  and  3  to  the  record  of  trial.  The^ 
exhibits  disclose  the  following:  ^ 

(a)  In  France  on  July  18,  1918,  the  accused  was  found  guilty"of  a  violation 
of  the  sixty-first  article  of  war.  In  two  specifications  thereunder.  The  first 
specification  alleged  that  on  or  about  the  17th  day  of  July,  1917,  the  ac<ni5«ie«l 
failed  to  repair  at  the  fixed  time  to  the  properly  appointed  place  for  niornin;: 
drill.  The  second  specification  alleged  that  on  or  al>out  the  17th  day  of  July. 
1917,  the  accused  without  proper  authority  visited  a  certain  city  in  France. 

(6)  In  France  on  September  5,  1917,  the  accused  was  found  guilty  of  a  vi«v 
lation  of  the  sixty-first  article  of  war.  In  two  specifications  thereunder.  Th^ 
first  specification  alleged  that  on  or  about  September  4,  1917,  he  failed  to  repair 
at  the  fixed  time  to  the  properly  appointed  place  of  assembly  for  drill.  Th»» 
second  specification  alleged  that  on  or  about  the  5th  day  of  September,  19\t, 
he  failed  to  repair  at  the  fixed  time  to  the  properly  appointed  place  of  assembly 
for  drill. 

(c)  In  France  on  November  13,  1917,  the  accused  was  found  guilty  of  a  viola- 
tion of  the  ninety-sixth  article  of  war,  in  one  specification  thereunder  which 
alleged  that  on  or  about  November  12.  1917,  having  received  a  lawful  order  from 


ESTABUSRKBNT  OF  UIIilTABY  JVfmCE.  1018 

Corpl.  John  W.  Leach,  Ck)mpany  B,  Sixteenth  Infantry,  to  report  for  fatigue* 
the  said  corporal  being  in  the  execution  of  his  office,  the  accused  failed  to 
obey  the  same. 

7.  The  court  was  appointed  December  15,  1917,  by  General  Orders,  No.  162, 
of  the  First  Division.  Nine  officers  were  detailed  as  members  of  the  court  of 
the  following  grades:  One  colonel,  one  major,  one  captain,  and  six  first  lieu- 
tenants. There  were  also  appointed  a  Judge  advocate  of  the  grade  of  first 
lieutenant,  and  an  assistant  Judge  advocate  of  the  grade  of  second  lieutenant. 
When  the  court  convened  cm  January  3,  1918,  for  the  trial  of  the  cause  there 
were  present  six  members  of  the  court,  the  Judge  advocate,  and  the  assistant 
judge  advocate.  Three  members  of  the  court  were  absent,  reported  sick.  The 
accused  challenged  MaJ.  Phillip  Remington,  one  of  the  members  of  the  court, 
upon  the  ground  that  he  had  investigated  the  cliarges  and  had  formed  an  opln- 
ioD.  Maj.  Remington  admitted  the  challenge  and  was  excused.  The  accused 
was  then  asked  if  he  objected  to  being  tried  by  any  of  the  remaining  members 
of  the  court,  to  which  he  replied  in  the  negative.  The  court  was  then  organized 
by  the  members  of  the  court,  the  Judge  advocate  and  the  assistant  Judge  advocate 
being  sworn.  Five  members  of  the  court  sat  upon  the  trial  of  the  following 
grades :  One  colonel  and  four  first  lieutenants.  No  recommendation  for  clemency 
by  the  members  of  the  court  or  by  any  other  officer  or  person  appears  in  the 
record. 

8.  The  accused  enlisted  at  Columbus  Barracks,  Ohio,  February  17,  1917.  His 
age  at  that  time,  as  given  in  the  enlistment  papers,  was  19  years  and  2  months. 
He  had  no  previous  military  service.  The  charge  sheet  gives  the  date  of  his 
arrest  as  December  13.  1917,  which  would  be  the  day  prior  to  the  date  of  the 
alleged  offense. 

9.  The  court  was  lawfully  constituted.  The  proceedings  were  regular.  The 
record  discloses  no  errors.  The  fiendings  and  sentence  are  supported  by  the 
record  and  are  authorized  by  law. 

10.  It  is  recommended  that  the  sentence  be  confirmed  and  carried  Into  execu- 
tion. With  this  in  view  there  is  herewith  inclosed  for  your  signature  a  letter 
transmitting  the  record  to  the  President  for  his  action  thereon,  together  with 
an  executive  order  designed  to  carry  this  recommendation  into  eiTect,  should 
such  action  meet  with  your  approval. 

E.  H.  Crowder, 
Judge  Advocate  OeneraL 

Exhibit  117. 

FiBST  Division,  Amebic  an  ExpEDmoNARY  Forces. 

.    March  29,  1918, 

United  States  v,  Olon  Ledoyen,  private.  Company  B,  Sixteenth  Infantry. 
Review  of  record  of  trial  by  general  court-martial  convened  at  Headquarters 
of  the  First  Division,  American  Expeditionary  Forces,  France.  January  3,  1918. 

1.  Olon  Ledoyen,  private.  Company  B,  Sixteenth  Infantry,  was  arraigned 
and  tried  by  general  court-martial,  convened  at  the  Headquarters  of  the 
Sixteenth  Infantry,  a  part  of  the  First  Division,  American  Expeditionary 
Forces,  France,  on  January  3,  1918,  charged  with  a  violation  of  the  sixty- 
fourth  article  of  war,  which  so  far  as  material  in  this  case  reads : 

"Any  person  subject  to  military  law  who  ♦  ♦  •  willfully  disobeys  any 
lawful  command  of  his  superior  officer,  shall  suffer  death  or  such  other  pun- 
ishment as  a  court-martial  may  direct" 
The  single  specification  laid  under  the  Sixty-fourth  article  of  war  reads: 
"In  that  Pvt.  Olon  I-.edoyen,  Company  B,  Sixteenth  Infantry,  having  re- 
ceived a  lawful  command  from  First  Lieut.  Fred  M.  Logan,  his  superior  officer, 
to  get  his  equipment  and  fall  in  for  drill.  In  France,  on  or  about  the  14th 
day  of  December,  1917,  did  willfully  disobey  the  same." 

2.  Second  Lieut.  Black,  Sixteenth  Infantry,  acted  as  counsel  for  the  accused 
upon  the  trial.  The  accused  pleaded  guilty  to  the  specification  and  to  the 
charge.  After  the  plea  of  guilty  was  entered  the  Judge  advocate  read  the 
several  paragraphs  of  the  Manual  that  set  out  the  gist  of  the  offense  with 
which  the  accused  was  charged  and  of  which  he  had  pleaded  guilty.  Where- 
upon in  accordance  with  the  requirements  of  subdivision  (d).  paragraph  154 
Manual  for  Courts-Martial,  1917,  the  president  made  the  following  explana- 
tion to  the  accused: 

"You,  Pvt.  Ledoyen,  the  accused,  understand  that  in  pleading  guilty  to 
the  charges  and  specifications  here  you  admit  that  you  committed  all  the  ele- 
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ments  of  the  acts  with  which  you  are  charged,  and  that  you  committed  them 
of  your  own  free  will,  and  that  you  were  not  forced  into  doing  it  by  any 
influeuce.  By  pleading  guilty  you  make  it  not  necessary  for  the  judge  advoaite 
to  prove  these  charges  agninst  you,  the  extreme  penalty  for  which  in  time 
of  war  is  death,  or  such  other  punishment  as  the  court-martial  may  direct 
In  pleading  guilty  you  throw  yourself  upon  the  mercy  of  the  court  to  adjudge 
you  this  penalty.  Having  been  thus  Informed  do  you  wish  your  plea  of  guilty 
to  stand?" 

After  this  explanation  was  made  by  the  president  of  the  court  and  in  re- 
sponse to  the  concluding  sentence,  which  is  in  the  form  of  a  question  addressed 
to  the  accused,  the  accused  answered — "  Yes,  sir." 

3.  Notwithstanding  the  plea  of  guilty,  which  legally  established  the  guilt  of 
the  accused  of  the  offense  charged,  First  Lieut.  Fred  M.  Logan,  Sixteenth  Infan- 
try, was  sworn  as  a  witness  In  behalf  of  the  prosecution.  This  is  the  officer 
who  signed  the  charges  and  whose  order  was  willfully  disobeyed  by  the  aoctised 
The  testimony  of  this  witness  is  short,  was  given  in  answer  to  questions  pro- 
pounded by  the  judge  advocate  and  the  court,  and  Inasmuch  as  it  is  the  only 
testimony  in  the  case  it  will  be  quoted  in  full : 

Q.  State  your  name,  rank,  and  organization. — ^A.  Fred  M.  Logan,  first  Ilea- 
tenant.  Sixteenth  Infantry. 

Q.  Do  you  know  the  accused ;  If  so,  state  his  name,  rank,  and  organizatioD.— 
A.  Olen  Ledoyen,  private.  Company  B,  Sixteenth  Infantry. 

Q.  On  or  about  the  14th  day  of  December,  1917,  did  you  give  Pvt.  Ledoyen 
an  order? — A.  I  did. 

Q.  He  did  not  obey  that  order,  did  he? — A.  No,  sir ;  he  did  not  He  refused 
and  stated  that  he  refused. 

Q.  What  was  the  order? — ^A.  He  was  ordered  to  get  his  pack  and  get  ready 
for  drill  with  his  squad. 

Q.  Was  there  any  reason  why  he  would  not  obey? — ^A.  No,  sir.  He  did  it 
willfully  and  was  warned  at  the  time. 

Q.  Did  you  give  him  the  order  in  person? — ^A.  I  did. 

Q.  Did  he  say  anything  in  regard  to  why  he  disobeyed? — ^A.  No,  sir. 

Q.  You  may  state  any  further  facts  or  circumstances  surrounding  the  case-— 
A.  At  that  time,  when  he  was  ordered  to  get  his  pack  and  report  for  drill 
with  his  squad,  he  refused  and  stated  that  he  would  not  go  to  drill.  I  then 
told  hini  of  the  consequences  of  such  an  act  and  gave  him  another  opportunity 
to  gf)  get  his  pack  and  drill  and  he  again  refused,  saying :  "  I  refuse  to  go  to 
drill." 

Q.  You  warned  him  of  the  consequences*  of  his  acts? — A.  Yes,  sir. 

Questions  by  the  court : 

Q.  State  as  nearly  as  you  can  I'emember  the  exact  words  that  you  used  in 
warning  the  accused  of  the  consequences  of  his  act. — ^A.  I  told  him  that  he  was 
liabling  himself  to  trial  by  general  court-martial,  which  might  impose  a  very 
heavy  penalty.  There  were  four  who  first  refused  to  go  to  drill  and  two  recon- 
sidered and  went  to  drill  later.  I  asked  the  accused  if  he  understood  what  he 
was  doing  and  he  and  Pvt.  Fishback  still  refused  to  drill. 

Q.  Did  the  accused  know  that  a  court-martial  might  impose  a  death  penalty 
for  his  act? — A.  I  think  not.    I  do  not  believe  that  I  told  him  that 

Q.  You  stated  a  heavy  sentence? — A.  Yes,  sir. 

Q.  Did  this  man  oiTer  any  reason  as  to  why  he  refused  to  drill? — A.  No.  sir. 

Q.  Was  it  simply  a  positive,  flat  refusal  with  no  excuses? — ^A.  Yes,  sir. 

The  defense  had  no  testimony  to  offer,  but  made  the  following  verbal  unsworn 
statement : 

Lieut.  Logan  had  us  out  on  the  hill  the  day  before  and  we  nearly  froze  to 
death  and  the  next  day  I  was  so  stiff  that  I  could  not  drill. 

The  court  was  then  closed  and  found  the  defendant  guilty  of  the  specification 
and  of  the  charge,  was  opened  to  receive  evidence  of  previous  convictions  whioh 
will  be  hereafter  referred  to,  was  again  closed,  and  sentenced  the  accused  to  t« 
shot  to  death  with  nmsketry. 

4.  The  record  recites  that  two-thirds  of  the  members  of  the  court  concurreil  in 
the  sentence.  This  recital  Is  in  accordance  with  the  statutory  requirement  that 
a  sentence  of  death  shall  not  be  pronounc^ed  except  by  a  vote  of  two-thirds  of  tlie 
meml)ei*s  of  the  court-martial,  and  it  properly  nmst  be  construed  as  a  rwit.il 
that  at  least  two-thirds  of  the  members  concurred.  And  even  though  all  <»f  tlwi 
members  of  the  court  had  concurred  In  pronouncing  the  death  sentence,  it  would 
not  have  been  proper  to  have  so  stated  in  the  record,  iw  such  recital  would  di*- 
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dose  the  way  In  which  eaoh  member  of  the  court  voted  and  would  serve  to  Iden- 
tify each  member  as  voting  for  such  sentence. 

5.  The  court  was  convened  by  Maj.  Gen  R.  L.  BuUard,  commanding  the  First 
Division  of  the  Expeditionary  Forces.  The  sentence  was  approved  by  him  and 
forwarded  to  the  commander  in  chief  of  the  Expeditionary  Forces  for  action 
under  the  provisions  of  the  forty-eighth  article  of  war. 

The  record  was  reviewed  by  Lieut.  Col.  Blanton  Winship,  Judge  advocate  of 
the  First  Division,  who,  in  a  memorandum  addressed  to  Maj.  Gen.  BuUard,  rec- 
ommended that  the  sentence  be  approved,  among  other  things  saying : 

**  It  would  be  difficult  to  find  a  more  exaggerated  case  of  defiance  and  insub- 
ordination unaccompanied  by  violence  than  the  one  here  shown,  nor  one  which 
was  calculated  to  have  a  more  hurtful  effect  on  others.  We  have  undertaken  a 
task,  the  accomplishment  of  which  requires  unhesitating  and  implicit  ol>edience 
to  orders,  and  no  Insubordination  can  be  tolerated.  The  time  must  inevitably 
come — if  this  Is  not  the  appropriate  one,  which  it  would  seem  to  be — when  the 
death  sentence  must  be  imposed  for  willful  disobedience  of  orders." 

Gen.  Pershing  reviewed  this  ease  in  connection  with  three  other  cases  In 
which  the  death  sentence  had  been  pronounced,  coming  from  the  First  Division, 
and  after  referring  to  these  four  cases  In  his  communication  of  February  8, 
1918,  transmitting  the  record  in  the  trial  of  the  case  now  being  discussed  and 
the  records  in  the  other  three  cases,  said : 

"  I  recommend  that  the  .sentences  in  these  cases  be  confirmed  and  that  I  be 
advised  by  cable  of  such  action. 

'*  The  fact  that  these  men  are  clearly  guilty  of  offenses  punishable  under  the 
law  with  death  is  not  the  only,  or,  indeed,  principal  reason  for  my  recommenda- 
tion. I  believe  that  for  purely  military  offenses  the  penalty  of  death  should  not 
be  inflicted  unless  there  is  a  military  necessity  therefor.  It  is  absolutely  neces- 
sary for  the  safety  of  our  Army  that  sentinels  on  the  outposts  keep  continuously 
on  the  alert,  and  it  is  Just  as  necessary  for  our  success  as  a  fighting  force  that 
orders  be  obeyed,  especially  among  troops  In  contact  with  the  enemy.  Indeed,  I 
rpjrard  the  two  soldiers  who  willfully  disobeyed  orders  without  excuse  or  ex- 
ten  aation  as  more  deserving  of  the  extreme  penalty  than  the  two  men  who 
slept  on  post,  and  I  believe  the  execution  of  the  sentences  is  quite  as  necessary 
in  their  cases  as  in  the  others.  I  recommend  the  execution  of  the  sentences  in 
ail  these  cases  In  the  belief  that  it  is  a  military  necessity  and  that  it  will 
diminish  the  number  of  like  cases  that  may  arise  in  the  future.** 

6.  Evidence  of  four  previous  convictions  were  considered  by  the  court  and 
the  record  thereof  attached  as  exhibits  1,  2,  3,  and  4  to  the  record  of  trial. 
These  exhibits  disclose  the  following: 

{a)  In  France  on  July  21,  the  accused  was  found  guilty  of  the  following 
charges  and  specifications: 

(1)  Violation  of  the  sixty-first  article  of  war. 

The  first  specification  alleged  that  Pvt.  Ledoyen  absented  himself  without 
proper  authority  from  6  a.  hl,  July  17,  1917,  to  about  5  p.  m.,  July  17,  1917. 

The  second  specification  alleged  that  Pvt.  Ledoyen  absented  himself  without 
proper  authority  from  about  6:30  a.  m.,  July  18,  1917,  until  about  5  p.  m., 
July  18,  1917. 

The  third  specification  alleged  that  Pvt.  Ledoyen  absented  himself  without 
authority  from  about  7  a.  m.,  July  19,  1917,  until  about  6  p.  m.,  July  21,  1917. 

(2)  Violation  of  the  ninety-sixth  article  of  war. 

The  first  specification  alleged  that  Pvt.  Ledoyen  upon  being  received  from 
the  guard  and  ordered  by  Corp.  Carey,  Company  B,  Slxtheenth  Infantry,  to 
go  to  his  quarters  and  prepare  for  Inspection,  did  fail  to  obey  said  order. 

The  second  specification  alleged  that  Pvt.  Ledoyen  did  on  the  17th,  18th 
and  19th  days  of  July,  1917,  visit  a  certain  town  in  France  in  violation  of 
standing  orders. 

(&)  In  France  on  August  22,  1917,  the  acoised  was  found  guilty  of  a  vio- 
lation of  the  sixty-first  article  of  war  with  two  specifications  thereunder. 
The  first  specification  alleged  that  on  or  about  the  21st  day  of  August,  1917, 
he  did,  without  proper  leave,  go  from  the  properly  appointed  place  for  drill 
after  having  repaired  thereto  for  the  performance  of  said  duty.  The  second 
^specification  alleged  that  on  or  about  the  22d  day  of  August,  he  failed 
to  repair  to  the  properly  appointed  place  of  assembly  for  drill. 

(c)  In  France  on  September  5.  1917,  the  accused  was  found  guilty  of  a 
violation  of  the  sixty-first  article  of  war.  In  two  specifications  thereunder. 
The  first  specification  alleged  that  on  or  about  the  3d  day  of  September, 
1917,  he  failed  to  repair  at  the  fixed  time  to  the  properly  appointed  place  for 
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<lrill.  The  second  spedflcatlon  alleged  that  on  or  about  the  4th  day  of 
September,  1017,  he  failed  to  repair  at  the  fixed  time  to  the  properly  appointed 
place  of  assembly  for  drilL 

(d)  In  France  on  December  10,  1917,  he  was  found  guilty  of  violation 
of  the  ninety-sixth  and  sixty-first  articles  of  war.  The  specification  under  the 
ninety-sixth  article  of  war  alleged  that  upon  receiving  a  lawful  order  from 
Edd  Record,  sergeant,  Ck>mpany  B,  16th  Infantry,  to  get  up  and  stand  reveille, 
the  sergeant  in  the  execution  of  his  office,  he  did  then  fail  to  obey  the  same. 
The  specification  under  the  sixty-first  article  of  war  alleged  that  on  or  about 
the  8th  day  of  December,  1917,  the  accused  failed  to  repair  at  the  fixed 
time  to  the  properly  appointed  x>lace  of  assembly  for  drill.  . 

7.  The  court  was  appointed  December  15,  1917,  by  General  Order  No.  162  of 
the  First  Division.  Nine  officers  were  detailed  as  members  of  the  court,  of 
the  following  grades:  One  colonel,  one  major,  one  captain,  and  six  first  Ilea- 
tenants.  There  were  also  appointed  a  Judge  advocate  of  the  grade  of  first  lieti- 
tenant,  and  an  assistant  Judge  advocate  of  the  grade  of  second  lieutenanu 
When  the  court  convened  on  January  3,  1918,  for  the  trial  of  the  accused,  there 
were  present  six  members  of  the  court,  the  Judge  advocate,  and  the  assistant 
Judge  advocate.  Three  members  of  the  court  were  absent,  reported  sick.  The 
accused  challenged  Ma  J.  Phillip  Remington,  one  of  the  members  of  the  court, 
upon  the  ground  that  he  had  investigated  the  charges  and  had  formed  an 
opinion.  Ma  J.  Remington  admitted  the  challenge  and  was  excused.  The  ac- 
cused was  then  asked  if  he  objected  to  being  tried  by  any  of  the  remaining 
members  of  the  court,  to  which  he  replied  in  the  negative.  The  court  was  then 
organized  by  the  members  of  the  court,  the  Judge  advocate,  and  the  assistant 
judge  advocate  being  sworn.  Five  members  of  the  court  sat  upon  the  trial, 
of  the  following  grades :  One  colonel  and  four  first  lieutenants.  No  recommenda- 
tion for  clemency  by  the  members  of  the  court  or  by  any  other  officer  or  person 
appears  in  the  record. 

8.  The  accused  enlisted  at  Columbus  Barracks,  Ohio,  February  3,  1917.  His 
age  at  that  time,  as  given  in  the  enlistment  papers,  was  18  years  and  one  montb. 
He  had  had  no  previous  military  service.  The  charge  sheet  gives  the  date  of  his 
arrest  as  December  13,  1917,  which  would  be  the  day  prior  to  the  date  of  the 
alleged  offense. 

The  record  in  the  case  of  Pvt.  Stanley  G.  Fishback,  Company  B.  Sixteenth 
Infantry,  who  was  convicted  of  disobeying  an  order  of  similar  import  given  by 
the  same  officer  at  the  same  time  as  the  order  disobeyed  by  Pvt.  Ledoyen,  also 
states  that  Pvt.  Fishback  was  put  under  arrest  on  December  13,  which  would  be 
the  day  preceding  the  disobedience.  The  record  in  the  trial  of  Pvt.  Fishback 
contains  a  statement  of  the  prosecuting  witness  that  Fishback  was  under  guard 
at  the  time  the  order  was  given,  and  it  also  appears  in  that  record  that  he  and 
Ledoyen  were  together  at  the  time  the  order  was  given. 

9.  The  court  was  lawfully  constituted.  The  proceedings  were  regular.  The 
record  discloses  no  errors.  The  findings  and  sentence  are '  supported  by  the 
record  and  are  authorized  by  law. 

10.  It  is  recommended  that  the  sentence  be  confirmed  and  carried  into  execu- 
tion. With  this  in  view  there  is  herewith  Inclosed  for  your  signature  a  letter 
transmitting  the  record  to  the  President  for  his  action  thereon,  together  with 
an  executive  order  designed  to  carry  this  recommendation  into  effect  should 
such  action  meet  with  your  approval. 

E.  £L.  Cbowdeb, 
Judge  Advocate  Oeneral. 

Exhibit  118. 

Wab  Department, 
Office  of  the  Judge  Advocate  Gexerau 

Washington,  April  4,  J91S, 

In  the  First  Division.  American  Expeditionary  Forces,  France. 

United  States  v,  Jetl  Cook,  private,  Company  G,  Sixteenth  Infantry. 

Review  of  record  of  trial  by  general  court-martial  convened  at  headquarters 
First  Division,  American  Expeditionary  Forces,  France,  December  2^  1917. 
Action  of  the  President. 

1.  Jeff  Cook,  private,  Company  G,  Sixteenth  Infantry,  was  tried  on  December 
29.  1917,  by  general  court-martial  convened  at  the  headquarters  of  the  Six- 
teenth Infantry,  a  part  of  the  First  Division,  American  Expeditionary  Forces, 
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France,  charged  with  a  violatioD  of  the  eighty-sixth  article  of  war,  which,  so 
far  as  material  to  this  case,  reads : 

''Any  sentinel  who  is  found  •  *  *  sleeping  upon  his  post  •  *  •  shall, 
if  the  offense  be  committed  in  time  of  war,  suffer  death  or  such  other  punish- 
ment as  a  court-martial  may  direct." 

The  single  specification  laid  under  this  article  reads: 

"In  that  Pvt.  Jeff  Cook,  Company  G,  Sixteenth  Infantry,  being  on  guard 
and  posted  as  a  sentinel  in  time  of  war,  in  the  face  of  the  enemy,  in  France, 
on  or  about  the  5th  day  of  November,  1017,  was  found  sleeping  on  his  post" 

The  charge  was  signed  by  John  T.  Baker,  first  lieutenant,  Sixteenth  Infantry. 

Second  Lieut.  R.  P.  Cooper,  Sixteenth  Infantry,  acted  as  counsel  for  the 
accused.  The  Government  was  represented  by  a  Judge  advocate  and  an 
assistant  Judge  advocate.  Before  being  arraigned  the  accused  was  given  an 
opportunity  to  challenge  any  member  of  the  court,  and  upon  being  asked 
whether  he  objected  to  being  tried  by  any  member  of  the  court  present 
answered  in  the  negative.  The  members  of  the  court,  the  Judge  advocate, 
and  the  assLstant  Judge  advocate  were  then  sworn  and  the  defendant  arraigned, 
a  plea  of  not  guilty  entered,  evidence  taken,  the  accused  found  guilty  of  the 
specification  and  the  charge,  and  sentenced  to  be  shot  to  death  with  musketry. 

Lieut  Col.  Blanton  Winship,  Judge  advocate  of  the  First  Division,  reviewed 
the  record  t>efore  its  consideration  by  the  division  coounander,  and  recom- 
mended that  the  sentence  be  approved.    Among  other  things,  he  said : 

"  This  is  the  second  death  sentence  imposed  in  this  division  for  sleeping  on 
post  We  are  in  the  face  of  a  vigilant,  relentless,  and  ingenious  enemy.  Realiz- 
ing as  I  do  that  any  lack  of  vigilance  on  the  part  of  a  sentinel  in  the  front- 
line trenches  may  reasonably  bring  disaster  and  dishonor  upon  our  military 
forces  and  death  for  the  offending  sentineFs  comrades,  I  can  not  escape  the 
conclusion  that,  as  a  deterrent,  the  sentence  of  the  court  is  necessary." 

MaJ.  Gen.  R.  L.  Bullard,  commanding  the  First  Division,  approved  the  sen- 
tence without  comment  and  forwarded  the  record  for  action  under  the  forty- 
eighth  article  of  war. 

Gen.  Pershing  reviewed  this  case  in  connection  with  three  other  cases,  all 
arising  in  the  Sixteenth  Infantry,  in  which  the  death  sentence  had  been 
pronounced  by  the  same  court,  and  after  referring  to  these  four  cases,  in  his 
eommanication  of  February  8, 1918,  transmitting  the  records  of  the  trials,  said : 

"  The  fact  that  these  men  are  clearly  guilty  of  offenses  punishable  under  the 
law  with  death  is  not  the  only  or,  indeed,  the  principal  reason  for  my  recom- 
mendation. I  believe  that  for  purely  military  offenses  the  penalty  of  death 
should  not  be  infiicted  unless  there  is  a  military  necessity  therefor.  It  is  abso- 
lutely necessary  for  the  safety  of  our  Army  that  sentinels  on  the  outposts  keep 
continuously  on  the  alert,  and  it  is  Just  as  necessary  for  our  success  as  a  fighting 
force  that  orders  be  obeyed,  especially  among  troops  in  contact  with  the  enemy. 
Indeed,  I  regard  the  two  soldiers  who  willfully  disobeyed  orders  without  excuse 
or  extenuation  as  more  deserving  of  the  extreme  penalty  than  the  two  who 
slept  on  post,  and  I  believe  the  execution  of  the  sentences  is  quite  as  necessary 
in  their  cases  as  in  the  others.  I  recommend  the  execution  of  the  sentences 
in  all  these  cases  in  the  belief  that  it  is  a  military  necessity  and  that  it  will 
diminish  the  number  of  like  cases  that  may  arise  n  the  future." 

2.  The  accused  enlisted  May  11,  1917,  at  Fort  Logan,  Colo.,  with  no  previous 
service.  His  age  at  that  time,  as  given  in  the  enlistment  papers,  was  18 
years  and  11  months.  His  residence  is  stated  to  be  Wilburton,  Okla.  No 
evidence  of  any  previous  convictions  for  any  offense,  either  civil  or  military, 
was  submitted  to  the  court 

3.  The  following  is  in  brief  the  evidence  offered  by  the  Govemmnt  in  its 
case  in  chief: 

Ck>rpl.  Marcus  Walentic,  Ck)mpany  G,  Sixteenth  Infantry,  testified  that  the 
accused  was  in  his  squad,  and  was  by  the  witness  posted  as  a  sentinel  on 
November  5 ;  he  was  posted  on  an  outpost  of  the  first  line,  about  50  yards  from 
the  dugout;  the  accused  was  on  duty  with  Pvt.  M.  J.  Clark,  Company  G, 
Sixteenth  Infantry ;  the  witness  visited  the  sentinels  about  every  45  minutes ; 
he  visited  the  sentinels  probably  between  3  and  4  o'clock  in  the  morning,  and — 

Q.  What  did  you  see  when  you  visited  PvL  Cook? — A.  I  found  Pvt.  Cook  and 
Pvt.  Clark,  and  Pvt  Cook  was  asleep. 

Q.  What  makes  you  think  he  was  asleep? — ^A.  I  picked  up  his  gun  and 
shook  him,  and  he  looked  up,  and  I  asked  him  what  was  the  matter,  and  he 
^id,  "nothing.  Just  tired,"  and  then  I  said,  "Where  is  your  gun?"  and  he 
looked  around  and  said  he  did  not  know. 


1018  ESTABLISHMENT  OF  MILITABY  JUSTICE. 

Q.  When  you  came  up  to  Pyt  Oook,  was  he  standing  up? — ^A.  He  was  lean- 
ing up  against  the  bank. 

Q.  Where  was  his  gun? — ^A.  Lying  on  the  parapet 

On  cross-examination,  by  counsel  for  the  defense,  he  testified  in  substance 
tliat  the  accused  was  standing  up;  that  his  gun  was  in  front  of  him  on  tbe 
parapet,  within  probably  10  or  12  inches  away  to  the  right ;  that  the  witness 
came  up  to  the  accused  on  the  left,  and  when  witness  picked  up  the  gun  the 
accused  made  no  move,  but  had  his  hands  folded  and  his  face  down,  and  when 
witness  shook  the  accused  the  latter  looked  up  and  said  he  was  pretty  tired. 
When  questioned  by  the  court  the  witness  stated  that  the  accused  was  posted 
in  an  old  trench  Just  back  of  the  barbed  wire;  that  the  sentinels  had  no  per- 
mission to  sit  down. 

Pvt.  M.  J.  Clark,  Company  O,  Sixteenth  Infantry,  testified  that  he  was  posted 
as  a  sentinel  with  the  accused  at  the  time  of  the  alleged  offense ;  that  they  went 
on  duty  at  4  o'clock  in  the  afternoon,  and  their  tour  of  duty  continued  until 
about  6  the  next  morning,  with  one  hour  off  and  two  on  during  this  time ;  that 
they  were  on  what  is  called  a  double-sentry  post,  two  soldiers  being  on  duty  as 
sentinels  at  the  same  time  and  place;  that  at  the  time  Corpl.  Walentic  made 
the  inspection  when  he  claimed  the  accused  was  asleep,  the  accused  and  the 
witness  were  standing  up  on  the  fire  step  facing  toward  the  enemy  lines,  and 
that  the  accused  was  leaning  against  the  bank  or  wall  of  the  trench.  It 
appeared  subsequently  in  the  record  that  the  trench  was  about  shoulder  high, 
and  the  normal  position  of  a  sentinel  when  on  duty  was  to  lean  over  against 
the  wall  of  the  trench  with  his  head  down  so  as  be  exposed  as  little  as  possible; 
and  if  this  was  done  the  rifie  would  be  to  the  right,  resting  on  the  parapet. 
The  accused  was  in  this  position  at  the  time  of  the  alleged  offense.  He  had  his 
head  down.  The  witness  further  testified  that  when  Corpl.  Walentic  came  np 
he  took  the  rifle  of  the  accused  from  the  parapet,  and — 

Q.  Had  you  awakened  Cook  (the  accused)  before  this  time? — ^A.  No,  sir. 

Q.  Did  you  notice  that  he  was  asleep  before  the  corporal  came  up? — A-  No. 
sir.  The  corporal  came  up  and  told  me  to  get  down,  and  that  was  alU  and  I 
had  not  noticed  him  before,  and  the  corporal  got  up  and  took  the  gun. 

On  cross-examination  by  counsel  for  the  accused,  the  witness  testified  that 
they  went  on  duty  at  4  o'clock  p.  ni.,  and  were  relieved  at  6  a.  m. ;  that  during 
that  period  they  got  no  sleep,  although  relieved  at  intervals  by  other  sentinels 
during  the  night.    Regarding  this  matter,  he  said : 

A.  No,  sir ;  w^e  was  relieved,  but  never  got  any  sleep,  as  we  did  not  have  any 
place  to  sleep. 

Q.  What  did  you  do  when  you  were  relieved? — ^A.  We  went  in  and  sat  down. 

Q.  Describe  how  you  and  the  accused  were  posted.  Were  you  on  the  firinjr 
step? — A.  Yes,  sir;  we  were  posted  looking  over  the  bank,  over  the  front,  at  the 
enemy.    He  stood  on  one  side  of  me. 

In  answer  to  a  question  by  the  court,  the  witness  stated  in  substance  that  he 
believed  the  accused  was  asleep. 

Lieut.  Baker,  who  signed  the  chnrge.  testified  as  follows:  That  he  knew 
the  accused:  that  he  did  not  know  exactly  where  the  sentinels  were  posted: 
that  Corpl.  Walentic  had  two  posts,  and  the  accused  was  on  duty  with  one  of 
them.  These  posts  were  in  the  the  front  line,  were  listening  piosts,  in  fart: 
that  they  were  what  were  known  as  three-men  posts,  each  man  being  on  two 
hours  and  off  one  during  the  period  from  about  4  o'clock  in  the  afternoon  until 
daylight  the  next  morning,  and  that  while  there  were  two  men  on  post  all  the 
time,  neither  had  authori^  to  sleep,  and,  of  course,  were  required  to  be  on  the 
alert. 

4.  For  the  defense  the  accused  was  sworn  as  a  witness  in  his  own  behalf.  He 
testified  that  he  was  on  duty  as  a  sentinel :  that  It  was  a  three-man  post,  earh 
man  on  two  hours  and  off  one  between  the  hours  stated  by  the  witnesses: 
that  at  the  time  it  is  alleged  he  was  asleep  on  post  he  was  standing  up  beside 
Pvt.  Clark,  the  other  sentinel,  with  his  head  on  his  hands  and  his  poncho  «m 
the  top  of  his  helmet  to  cut  the  wind ;  that  his  rifle  was  on  the  parapet  imnx^ 
diately  to  his  right ;  that  he  knew  Corpl.  Walentic  came  up  and  took  his  rifle  off 
the  parapet,  and — 

Q.  You  heard  him  when  he  came  up? — ^A.  I  was  drowsy,  but  not  asleep. 
*♦♦♦♦♦♦ 

Q.  How  much  sleep  did  you  have  during  the  day  previous?— A.  No  sWp 
at  all. 

Q.  Did  you  do  any  fatigue  duty  the  day  before?— A,  No,  sir. 
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Q.  WJiat  kept  yon  from  sleeping  in  this  dugout? — ^A.  Wood  clioppiug  on  the 
inside  of  the  dugout 
Q.  How  many  nights  had  you  been  on  pofi<t? — ^A.  Six  nights. 
Q.  During  these  nights  did  you  get  any  sleep  at  all? — ^A.  No,  sir;  not  much. 
Q.  You  did  not  get  any  sleep? — A.  No,  sir. 

Q.  You  say  you  had  not  had  any  sleep  for  six  nights? — A.  No,  sir. 
Q.  Had  you  been  sleeping  any  during  the  day? — A.  Not  much,  as  it  was  too 

He  further  tesUfied  that  he  heard  Corpl.  Walentic  tell  Pvt.  .Clark  to  step 
doAvn  off  the  fire  step,  that  the  corporal  came  up  to  him  from  behind  and 
reached  up  and  took  the  rifle  off  the  parapet,  and  that  he  knew  he  was  doing 
s<»  at  the  time,  and — 

Q.  What  made  you  think  he  had  It? — A.  I  realized  when  he  was  there  that 
it  was  he  that  took  it,  and  I  had  the  ix>ncho  around  my  helmet  and  in  my 
hand  so  I  would  not  get  cold,  and  I  never  knew  he  was  going  to  take  the  rifle. 

Q.  Did  you  feel  the  corporal  when  he  shook  you? — A.  Yes,  sir. 

Q.  Did  you  turn  your  head? — ^A.  Yes,  sir. 

Q.  Did  he  have  your  gun  in  his  hand? — A.  No,  sir;  he  had  set  it  down. 

The  accused  further  testified  that  while  he  had  never  been  on  special  senti- 
nel duty  before,  he  understood  that  it  was  his  duty  to  remain  awake  and  be 
un  the  alert. 

5.  C«>rpl.  Walentic  was  recalled  and  questioned  by  the  court.  He  described 
the  character  of  the  post,  as  did  the  other  witnesses;  said  that  the  night  was 
dark;  again  described  how  he  took  the  rifle  of  the  accused  from  the  parapet, 
and — 

Q.  Did  the  accused  have  a  poncho  around  his  head? — A.  I  do  not  know. 

That  he  was  asleep  at  the  time  in  question  the  accused  denied.  However, 
the  circumstances  described  by  Corpl.  Walentic  and  Pvt.  Clark  reasonably 
supports  the  conclusion  of  the  court  that  the  accused  was  asleep. 

6.  In  his  review  of  the  record,  Lieut.  Col.  Blanton  Wlnshlp,  division  judge 
advocate,  states: 

"  While  not  in  evidence,  Col.  J.  L.  Hlnes,  the  commanding  officer  of  the  ac- 
cuse, who  forwarded  the  charges  recommending  trial  by  general  court-martial, 
gave  in  his  indorsement  as  'extenuating  circumstances:  Youth  and  failure  of 
soldier  to  take  the  necessary  rest  while  -off  duty  on  first  occupation  of 
trenches.' " 

7.  It  Is  alleged  that  the  offense  was  committed  on  November  5.  The  charge 
iiheet  shows  that  the  accused  was  placed  in  confinement  on  November  13.  The 
court  was  appointed  December  15,  1917,  by  General  Order,  No.  1C2,  Headquar- 
ters, First  Division.  Nine  officers  were  detailed  as  members  of  the  court,  with 
the  following  grades:  One  colonel,  one  major,  one  captain,  and  six  first  lieu- 
tenants. There  was  also  appointed  a  judge  advocate  of  the  grade  of  first  lieu- 
tenant and  an  assistant  judge  advocate  of  the  grade  of  second  lieutenant. 
When  the  court  convened  on  December  29,  1917,  for  the  trial  of  the  case,  there 
were  present  eight  members,  all  of  whom  sat  upon  the  trial,  Lieut.  Irwin,  de- 
tailed as  a  member  of  the  court,  was  absent,  reported  sick.  No  recommenda- 
tion for  clemency  by  any  member  of  the  court,  by  the  reviewing  authority,  or 
the  commander  in  chief  appears  in  tlie  record. 

The  court  was  lawfully  constituted,  the  proceedings  were  regular,  and  tlie 
record  discloses  no  substantial  error.  There  is  evidence  supporting  the  find- 
ings and  sentence. 

8.  It  is  recommended  that  the  sentence  be  confirnned  and  carried  into  execu- 
tion. With  this  in  view  there  is  herewith  inclosed  for  your  signature  a  letter 
transmitting  the  record  to  the  President  for  his  action  thereon,  together  with 
an  Executive  order  designed  to  cariy  this  recommendation  into  effect,  should 
such  action  meet  with  your  approval 

E.  H.  Cboweix, 
Judge  Advocate  General, 
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Exhibit  119. 

Wab  Depabtmbnt, 
Office  of  the  Judge  Advocate  Gererai^ 

WMhinffton,  April  4,  J9tS. 

In  the  First  Division,  American  Expeditionary  Forces,  France. 

United  States  r.  Pvt.  Forest  D.  Sebastian,  Company  G.  Sixteoith  Infantry. 
Review  of  record  of  trial  by  general  court-martial,  convened  at  Headquarters 
First  Division,  American  Expeditionary  Forces,  France,  December  29,  1917. 

1.  Pvt.  Forest  D.  Sebastian,  Ck>mpany  G,  Sixteenth  Infantry,  was  tried  at  Use 
headquarters  of  the  Sixteenth  Infantiy,  a  part  of  the  First  Division,  Amerifim 
Expeditionary  Forces,  France,  by  general  court-martial,  which  convened  Decvn.- 
ber  29.  1917,  charged  with  violation  of  the  eighty-sixth  article  of  war,  which  s«^ 
far  as  here  material  reads : 

"Any  sentinel  who  is  found  ♦  ♦  ♦  sleeping  upon  his  post  ♦  ♦  •  shall, 
if  the  offense  be  committed  in  time  of  war,  suffer  death  or  such  other  punishment 
as  a  court-martial  may  direct." 

The  single  si>ecification  laid  under  this  charge  is  as  follows: 

"  In  that  Forest  D.  Sebastian,  private.  Company  G,  Sixteenth  Infantry,  heir.;: 
on  guard  and  posted  as  a  sentinel  in  time  of  war  and  in  the  face  of  the  enemy,  at 
France,  on  or  about  the  night  of  November  3  and  4,  1917,  was  found  sleeping  on 
his  post." 

The  charge  was  signed  by  George  T.  Phipps,  first  lieutenant,  Sixteenth 
Infantry. 

Upon  the  trial  Second  Lieut.  R.  P.  Clark,  Sixteenth  Infantry,  appeared  a* 
counsel  for  the  accused.  Before  being  arraigned  the  accused  was  aflCordtMl  .^n 
opportunity  to  challenge  any  member  of  the  court  and  upon  being  asked  if  lio 
objected  to  being  tried  by  any  member  present  answered  in  the  negative.  All 
members  of  the  court,  the  judge  advocate,  and  the  assistant  judge  advocate  were 
then  sworn.  The  accused  was  tlien  arraigned,  pleaded  not  guilty,  evidence  wn^ 
taken,  and  accused  was  convicted  and  sentenced  to  be  shot  to  death  will 
musketry. 

The  record  was  reviewed  by  Lieut.  Col.  Blanton  Winship.  judge  advocate  of  the 
First  Division,  who  recommended  that  the  sentence  be  approved.  From  his 
review  the  following  is  quoted : 

"  This  is  the  first  death  sentence  imposed  in  this  division  for  sleeping  on  iH>r^i. 
We  are  in  the  face  of  a  vigilant,  relentless,  and  ingenious  enemy.  Realizlni:. 
as  I  do,  that  any  lack  of  vigilance  on  the  part  of  a  sentinel  in  the  fn>nt-!ine 
trenches  may  reasonably  bring  disaster  and  dishonor  upon  our  military  fon^es 
and  death  for  the  offending  sentiners  comrades,  I  can  not  escape  the  conclusitm 
that  as  a  deterrent  the  sentence  of  the  court  is  necessary." 

The  sentence  was  approved  without  comment  by  Maj.  Gen.  R.  L.  Bullard,  com- 
manding the  First  Division,  and  forwarded  for  action  to  the  commander  In  chief 
of  the  Expeditionary  Forces  in  France  under  the  forty-eighth  article  of  war. 

Gen.  Pershing  reviewed  this  case  in  connection  with  three  other  cases,  all 
arising  in  the  Sixteenth  Infantry,  in  which  the  death  sentence  had  been  pnv 
nounced  by  the  same  court,  and  after  referring  to  these  four  cases  In  his  com- 
munication of  Febnmry  8,  1918,  transmitting  the  records  of  the  trials  to  thi^ 
office,  said: 

"  I  recommend  that  the  sentences  in  these  cases  be  confirmed  and  that  I  be 
advised  by  cable  of  such  action. 

"  The  fact  that  these  men  are  clearly  guilty  of  offenses  punishable  under  the 
law  by  death  is  not  the  only  or,  indeed,  the  principal  reason  for  my  recom- 
mendation. I  believe  that  for  purely  military  offenses  the  penalty  of  death 
should  not  be  inflicted  unless  there  is  a  military  necessity  therefor.  It  is  abso- 
lutely necessary  for  the  safety  of  our  Army  that  sentinels  on  the  outpost  keep 
continuously  on  the  alert,  and  it  is  just  as  necessary  for  our  success  as  a  fight- 
ing  force  that  orders  be  obeyed,  especially  among  troops  in  contact  with  the 
enemy.  Indeed,  I  regard  the  two  soldiers  who  willfully  disobeyed  orders  with- 
out excuse  or  extenuation  as  more  deserving  of  the  extreme  penalty  than  the 
two  men  who  slept  on  post,  and  I  believe  the  execution  of  the  sentences  Is 
equally  as  necessary  in  their  cases  as  in  the  others.  I  recommend  the  execution 
of  the  sentences  in  all  cases  in  the  l>elief  that  it  is  a  military  necessity  and  that 
it  will  diminish  the  number  of  like  cases  that  may  arise  in  the  future.' 
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2.  The  accused  enlisted  April  18,  1917,  at  Jefferson  Barracks,  Mo.,  with  no 
previous  military  service.  His  age  at  that  time  was  given  on  the  enlistment 
paper  as  19  years  and  6  months,  his  address  502  Madison  Street,  Eldorado,  111., 
eare  of  his  mother.  No  previous  conviction  for  any  offense,  civil  or  military, 
was  submitted  to  the  court  and  Ck>rpl.  A.  T.  Shotwell,  principal  witness  for  the 
Government,  testified : 

"Q.  Have  you  known  the  accused  for  some  time  while  in  the  service? — ^A. 
Quite  a  bit. 

'*Q.  Have  you  known  him  as  a  poor  or  good  soldier? — ^A.  Always  a  good 
soldier." 

Col.  J.  L.  Hines,  commanding  officer  of  the  regiment  to  which  the  accused 
belonged,  in  his  indorsement  under  date  of  November  22,  1917,  recommending 
trial  by  general  court-martial,  said : 

"  Extenuating  circumstances :  Touth  *and  failure  of  soldier  to  take  the  neces- 
sary rest  while  off  duty  on  first  occupation  of  trenches.'* 

3.  The  evidence  in  behalf  of  the  Government  may  be  thus  summarized : 
Ck>rpl.  Shotwell  testified  that  the  accused  was  in  his  squad  on  the  night  in 

question  and  at  the  time  of  the  alleged  offense  was  posted  as  a  sentinel  on  one 
of  the  outposts  in  a  front-line  trench.  Two  sentinels  were  on  duty  at  the  same 
rime  and  place.  The  sentinels  were  on  duty  for  two  hours  and  off  for  an  inter- 
val, whether  for  one  hour  or  two  hours  is  not  very  clear,  from  late  each  after- 
noon until  the  following  morning.  The  accused  went  on  his  first  tour  of  duty 
about  6  o'clock  in  the  evening.  Between  7  and  8  o'clock  Oorpl.  Shotwell  visited 
the  accused  and  his  companion  where  they  were  posted  as  sentinels ;  the  accused 
then  had  the  appearance  of  being  asleep ;  witness  warned  him  of  the  danger  he 
was  in ;  again,  between  10  and  11  o'clock,  witness  found  the  accused  in  the  same 
condition,  took  his  rifle  from  the  parapet  and  carried  it  away,  the  accused  later 
coming  to  witness  and  getting  it ;  that  witness  visited  the  same  post  from  time 
to  time  thereafter  during  the  night  and  found  accused  awake  and  alert,  and — 

"  Q.  Can  you  swear  on  oath  that  this  man  was  asleep? — ^A.  I  can  say  that  I 
cook  his  rifle,  and  the  condition  he  was  in,  but  I  can  not  swear  he  was  asleep." 

Corpl.  Shotwell  further  testified  on  cross-examination  that  the  top  of  the 
tTBioh  would  about  strike  his  shoulder ;  that  the  natural  position  for  a  sentinel 
standing  at  this  post  would  be  to  lean  against  the  wall  of  the  trench ;  that  the 
position  in  which  he  found  the  accused  was  the  natural  position  for  one  on 
duty,  and  that  the  sentinels  who  were  on  duty  laid  their  rifles  over  the  parapet. 
This  was  the  position  of  the  rifle  of  the  accused  when  the  corporal  took  it  upon 
Us  second  visit.  Further,  that  when  he  visited  a  post  he  would  lay  his  own 
riHe  upon  the  parapet  and  take  it  down  from  the  parapet  when  he  left ;  that 
QpoQ  each  visit  the  accused  had  his  helmet  on ;  that  he  did  not  ask  the  accused 
upon  either  occasion  whether  or  not  he  was  asleep,  but  came  up  and  shook  him ; 
that  the  night  was  very  dark. 

Pvt  George  Gladwell,  a  witness  for  the  prosecution,  testified  that  he  was  a 
sentinel  on  duty  with  the  accused  during  the  night  in  question;  that  Corpl. 
Shotwell  visited  the  post  between  7  and  8  in  the  evening;  that  witness  was 
then  standing  beside  the  accused  on  the  firing  step  at  the  time  of  the  visit ;  that 
he  said  nothing  to  the  accused  on  the  approach  of  the  corporal ;  that  when  the 
corporal  came  up  accused  was  leaning  forward  on  the  top  of  the  trench  and 
the  corporal  took  his  rifle,  shook  him,  and  told  him  that  lives  were  depending 
upon  him ;  that  the  corporal  came  back  two  or  three  hours  later  and  took  the 
rifle  of  the  accused,  and 

"Q.  Did  he  (the  accused)  say  anything  to  you  about  being  sleepy? — ^A- 
les.  $ir. 

"  Q.  What  did  he  say? — ^A.  He  told  me  he  was  on  gas  sentry  the  night  before 
and  that  lie  was  very  tired. 

**Q.  Did  he  make  any. other  statement? — ^A.  No,  sir. 

"Q.  In  regard  to  sleep? — ^A.  No,  sir. 

*  *  m  *  *  *  * 

"Did  you  talk  with  Sebastian  (the  accused)  while  you  were  on  post  with 
him?  Could  you  tell  whether  or  not  he  was  about  all  in  that  night? — ^A.  He 
said  he  was  pretty  tired. 

"Q.  Did  the  corporal  ever  place  his  rifle  upon  the  parapet? — ^A.  Yes,  sir. 

**Q.  Would  you  be  willing  to  swear  that  Sebastian  was  asleep? — A.  No,  sir. 

In  answer  to  questions  propounded  by  the  court,  the  w^itness  further  testifled : 

"Q.  Why  did  you  tell  him  to  keep  awake  if  he  could? — ^A.  I  did  not  want  to 
aee  him  get  into  any  trouble. 

"  Q.  You  believe  this  man  was  asleep  at  any  time? — ^A.  I  can  not  say. 
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"  Q.  You  do  not  know  whether  or  not  he  was  asleep? — ^A.  No,  sir. 

******* 

"  Q.  Did  you  try  to  shame  him? — A.  I  told  him  the  first  time  to  keep  awake 
if  he  could. 
"  Q.  Did  he  say  he  was  not  asleep? — A.  Yes,  sir. 
"Q.  Said  he  was  not  asleep? — ^A.  Yes,  sir." 

4.  The  only  witness  called  by  the  defense  was  Pvt.  Eggleston,  of  Oompany  G. 
Sixteenth  Infantry.  He  testified  in  substance  that  he  was  on  gas  guard  the 
first  night  in  the  trenches  and  that  the  accused  was  on  guard  with  him;  that 
they  went  on  gas  guard  about  8  o'clock ;  that  they  got  no  sleep  that  night,  and— 

**  Q.  The  next  day  when  you  were  off  duty  In  the  morning  were  you  given 
a  chance  to  sleep? — ^A.  If  we  could  find  a  place. 

"Q.  Were  chances  to  sleep  scarce? — A,  Yes,  sir. 

"Q.  Why? — ^A.  Sergt.  Kllen  said  to  let  the  men  on  outpost  have  a  chance 
to  sleep  and  we  could  not  find  bunks  only  Just  the  best  we  could. 

"  Q.  Do  you  know  whether  the  accused  had  any  sleep  the  day  after  he  was 
on  gas  guard? — A'.  No,  sir,  he  did  not.    Very  little  If  any. 

"Q.  Did  you  get  any  sleep  the  next  day? — ^A.  No,  sir. 

"  Q.  Were  you  on  post  the  next  night? — A.  Yes,  sir. 

It  may  be  Inferred  from  what  appears  elsewhere  In  the  record  that  the 
accused  was  on  gas  guard  the  night  preceding  the  night  he  is  said  to  have  been 
found  sleeping  on  his  post. 

The  accused  did  not  testify  or  make  a  statement,  sworn  or  unsworn.  In  his 
own  behalf.  The  president  of  the  court  properly  advised  the  accused  of  his 
rights  to  testify  in  his  own  behalf  or  to  make  a  statement.  Counsel  for  the 
accused  and  the  judge  advocate  submitted  the  case  to  the  court  with  very 
brief  comments. 

5.  The  specification  alleges  that  the  offense  was  committed  on  the  night  of 
November  3-4.  The  charge  sheet  shows  that  the  accused  was  placed  In  con- 
finement on  November  14.  The  record  shows  that  the  accused,  after  the 
alleged  offense,  finished  out  his  tour  of  duty  as  a  sentinel. 

The  court  was  appointed  December  15,  1917,  by  General  Order,  No.  162,  of 
the  First  Division.  Nine  officers  were  detailed  as  members  of  the  court  with 
the  following  grades:  one  colonel,  one  major,  one  captain,  and  six  first  lieu- 
tenants. There  were  also  appointed  a  Judge  advocate  of  the  grade  of  fir^t 
lieutenant,  and  an  assistant  Judge  advocate  of  the  grade  of  second  lieutenant. 
When  the  court  convened  on  December  29,  1917,  for  the  trial  of  the  accused, 
eight  members  of  the  court  were  present  and  sat  on  the  trial.  Present  also 
were  the  judge  advocate  and  assistant  judge  advocate.  One  officer  of  the  gra<lt» 
of  first  lieutenant,  detaile<l  as  a  member  of  the  court,  was  absent,  reported  sict 

6.  The  court  was  lawfully  constituted.  The  proceedings  are  regular.  The 
record  discloses  no  errors  affecting  the  right  of  the  accused.  The  evidence  and 
the  Inferences  which  the  court  was  authorized  to  draw  therefrom  supports  the 
conviction. 

7.  It  is  recommended  that  the  sentence  be  confirmed  and  carried  Into  exe- 
cution. With  this  In  view  there  is  herewith  inclosed  for  your  signature  a 
letter  transmitting  the  record  to  the  President  for  his  action  thereon,  together 
with  an  executive  order  designed  to  carry  this  recommendation  into  effect, 
should  such  action  meet  with  your  approval. 

E.  H.Growdes., 
Judge  Advocate  Cfenerol 
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Wab  Depabtment, 
Office  of  the  Judge  Advocate  Generau 

Washington,  April  5,  191S. 

My  Deak  Gen.  March  :  Here  are  four  cases  from  France  Involving  the  death 
sentence — two  for  sleeping  on  post,  two  for  disobedience  of  orders.  I  regret 
that  the  reviews  have  been  so  long  delayed,  but  I  have  bad  to  go  outside  of 
the  records  for  relevant  facts. 

The  first  paper  that  will  encounter  your  attention  is  a  brief  memorandam 
prepared  by  the  officer  charged  with  the  study  of  these  cases,  which  will  give 
you  a  survey  of  all  four  cases  and  will  prepare  you  for  a  quids  reading  and 
understanding  of  the  review  prepared  by  this  ofilce  in  each  case. 
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Yon  will  notice  tliat  I  bave  not  finished  the  reviews  by  embodying  a  definite 
recommendation. 

It  would  be  unfortunate,  indeed,  if  the  War  Department  did  not  have  one 
mind  about  these  cases.  There  is  no  question  that  the  records  are  legally 
sufficient  to  sustain  the  findings  and  sentence.  There  is  a  very  large  question 
io  my  mind  as  to  whether  clemency  should  be  extended.  Undoubtedly  Glen. 
Pershing  will  think,  if  we  extend  clemency,  that  we  have  not  sustained  him  in 
a  matter  in  which  he  has  made  a  very  explicit  recommendation. 
May  we  have  a  conference  at  an  early  date? 

E.  H.  CaowDER, 
Jttdge  Advocate  General. 
Maj.  Gen.  Peyton  C.  March, 

Chief  of  Staff. 
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April  10,  1018. 
Memorandum  for  Gen.  Crowder. 
Subject:  Four  cases  from  France  Involving  death  sentence. 

1.  In  addition  to  what  appears  in  the  several  reviews  of  these  four  cases, 
the  following  additional  facts  are  called  to  your  attention  as  bearing  upon  the 
justice  and  the  expediency  of  carrying  the  sentences  into  effect : 

(a)  All  these  cases  arose  In  the  Sixteenth  Infantry.  Two  of  the  accused 
were  not  brought  to  trial  for  50  days  and  upward  after  their  alleged  offenses. 
All  of  these  cases  were  tried  with  an  expedition  which  does  not  give,  on  the 
face  of  the  records,  any  appearance  of  deliberation.  In  each  case  the  defense 
of  the  accused  was  so  indifferent  as  to  be  practically  no  defense. 

lb)  Upon  the  trial  of  two  of  the  cases  but  five  officers  sat — one  colonel  and 
four  first  lieutenants.  These  two  trials  lasted  from  8  p.  m.  to  9.45  p.  m. — that 
l8r  from  the  beginning  of  the  first  trial  until  the  conclusion  of  the  second  trial 
there  elap.sed  but  1  hour  and  45  minutes.  Counsel  for  the  accused  made  no 
statement  or  argument  in  either  of  these  cases. 

In  the  other  two  cases  eight  members  of  the  court  sat.  The  first  of  these 
two  trials  began  at  1.20  p.  m.  and  the  second  was  completed  at  5.25  p.  ra.  In 
the  first  of  these  cases  counsel  for  the  accused  made  an  argument  of  six  lines, 
and  in  the  second  an  argument  of  eight  lines. 

(c)  Two  ^f  the  soldiers — ^Flshback  and  Ledoyen — ^were  tried  for  willful 
disobedience  of  an  order  to  go  out  and  drill;  It  does  not  appear  that  their 
organization  was  near  or  in  contact  with  the  enemy.  Both  of  these  men  were 
tried  the  same  evening  between  8  and  9.45  p.  m. — two  trials.  Fishback  was 
first  tried,  and  it  appears  in  the  record  of  that  case  that  both  of  the  soldiers 
were  together  when  the  order  was  given.  The  lieutenant  who  claims  to  have 
given  the  order  testified : 

"Q.  Did  he  (Fishback)  make  any  reply  to  the  order? — ^A.  Either  he  or 
Ledoyen  made  the  reply  that  they  refused  to  go  to  drill." 

The  answer  leaves  it  in  doubt  as  to  which  refused.  Clearly  there  was  but 
one  order  given,  apparently  directed  to  both.  Clearly  also  when  the  court 
passed  upon  the  Fishback  case  it  necessarily  had.  In  practical  effect,  decided 
the  Ledoyen  case,  which  immediately  followed.  Notwithstanding  this,  counsel 
for  the  accused  made  no  challenge. 

It  Is  alleged  that  the  disobedience  occurred  on  November  14.  The  charge 
sheet  shows  that  each  of  these  men  was  placed  in  confinement  on  November 
13.  There  is  evidence  in  the  records  that  these  men  were  both  in  arrest  or 
nnder  guard  when  the  order  was  given.  Why  they  were  in  arrest  and  by  whom 
placed  in  arrest,  and  whether  or  not  they  were  to  be  released  from  arrest  to  go 
ont  to  drill  In  obedience  to  this  order  does  not  appear. 

id)  With  respect  to  the  two  men  convicted  of  sleeping  on  post,  one — Pvt 
Sebastian — is  alleged  to  have  committed  the  offense  on  the  night  of  Novem- 
ber 3-4;  Pvt.  Cook,  on  the  following  night.  Cook  was  put  in  arrest  November 
13  and  Sebastian  November  14. 

The  length  of  time  which  elapsed  after  the  alleged  offenses  and  before  the 
men  were  brought  to  trial,  the  expeditious  and  seemingly  formal  manner  in 
which  they  were  tried,  the  lack  of  any  apparent  effort  on  the  part  of  counsel  for 
the  accused  to  make  a  real  defense,  the  circumstances  of  extenuation  shown  in 
the  reviews — especially  in  the  cases  of  the  two  men  convicted  of  sleeping  on 
post — all  together,  and  coupled  with  the  disposition  made  by  the  same  court  of 
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other  cases  of  like  nature  arising  in  the  same  organiasation  about  the  same  tim«, 
make  up  a  record  on  which  It  will  be  difficult  to  defend  or  justify  the  execu- 
tion of  death  sentences  by  way  of  punishment,  or  upon  any  ground  than  that  a? 
a  matter  of  pure  military  expediency  some  one  should  be  executed  for  the  moral 
effect  such  action  may  have  upon  the  other  soldiers. 

ie)  The  four  convicted  men  entered  the  Army  by  voluntary  enlistment — ^Le- 
doyen  on  February  3,  1917,  age  on  enlistment  papers,  18  years  and  1  month: 
Sebastian,  April  18,  1917,  age  19  years  and  6  months;  Fishback,  February  IT, 
1917,  age  19  years  and  2  months;  Cook,  May  11,  1917,  age  18  years  and  11 
mouths.    None  had  any  previous  military  experience. 

(f)  Reference  has  already  been  made  to  other  cases  tried  by  the  same  court. 
These  will  now  be  more  particularly  referre<l  to. 

William  Hindman,  private.  Company  G,  Sixteenth  Infantry.  This  soldier  was 
accused  of  sleeping  on  post  in  the  front  trenches  on  the  night  of  November  5-6. 
This  is  the  same  night  that  Pvt.  Cook,  who  was  convicted,  is  alleged  to  have 
committed  a  like  offense.  In  the  Hindman  case  Corpl.  Walenic,  and  Pvt.  Clark 
were  witnesses  for  the  prosecution,  as  they  were  also  In  the  Cook  case.  In 
each  case  it  was  said  that  Pvt.  Clark  was  on  duty  when  his  comrades  W4^n» 
found  asleep.  The  story  told  by  Corpl.  Walenic  concerning  Pvt.  Hindman  i.s  in 
essential  respects,  very  much  like  the  story  he  told  concerning  Pvt.  Cook.  If 
anything,  the  evidence  was  stronger  against  Pvt.  Cook,  because  Corpl.  Walenic 
testified  that  the  former  was  sitting  down  with  his  blanket  around  his  head, 
and,  as  he  believed,  asleep,  when  discovered  by  the  corporal.  In  the  case  of 
Pvt.  Cook,  who  was  convicted,  the  evidence  clearly  shows  that  he  w*as  standin? 
on  the  firing  step  in  a  natural  position,  with  his  rifle  resting  on  the  panipet 
at  the  time  of  the  alleged  offen.se.  Cook  was  convicted  upon  the  testimony  of 
the  two  witnesses  referred  to,  and  Hindman  was  acquitted  in  spite  of  the  evi- 
dence of  these  same  witnesses,  by  the  same  court. 

Adam  Klein,  private.  Company  G,  Sixteenth  Infantry,  was  accused  of  sleep- 
ing on  post  November  3,  1917.  This  is  the  same  night  that  it  is  alleged  Pvt. 
Sebastian  was  found  asleep.  It  will  be  noted  that  all  these  men  belonged  to 
the  same  organization.  Lieut.  D.  S.  McCune  testified  directly  that  he  found 
Klein  asleep.  He  was  on  duty  In  the  front  line  trench.  Klein  was  ac- 
quitted. 

Dewey  G.  Brady,  Company  G,  Sixteenth  Infantry,  w^as  accused  of  sleeping 
on  post  on  the  night  of  November  5.  This  is  the  same  night  that  it  is  alleceil 
Pvt.  Cook  was  found. asleep.  Again  Corpl.  Walenic  was  the  chief  witness  for 
the  prosecution.  His  story  of  how  he  came  upon  Brady,  found  him  asleep, 
took  his  rifle,  etc..  Is,  in  essential  respects,  a  replica  of  the  story  he  told  in  tht» 
Cook  case,  and  the  evidence  in  support  of  the  charge  against  Brady  is  quite 
as  strong,  If  not  more  convincing,  than  that  in  either  the  Cook  or  the  Sebastian 
case,  in  which  the  men  were  convicted.  Brady  was  tried  by  the  same  court 
and  acquitted. 

Pvt.  Herbert  Tobias,  Company  E,  Eighteenth  Infantry,  was  accused  of  sleep- 
ing on  post  In  the  front  trenches  on  November  9.  He  was  tried  by  a  different 
court,  appointed,  however,  by  the  same  reviewing  authority,  viz.,  Maj.  Gt»n. 
Bullard.  The  evidence  was  direct  and  positive  that  he  was  found  sound  asleep 
on  his  post.  The  accused  did  not  take  the  stand  and  make  any  denial  of  the 
charge.  He  was  tried  December  15,  was  found  guilty,  and  sentenced  to  he  dis- 
honorably discharged,  with  the  usual  forfeitures,  and  to  be  confined  for  thnv 
years.  The  reviewing  authority  returned  the  record  for  some  clerical  ei>rrec- 
tlons,  and  with  the  suggestion  that  the  court  reconsider  the  case  with  the 
view  to  imposing  a  heavier  penalty.  Upon  reconsideration  the  court  Increaseii 
the  period  of  confinment  to  10  years,  and  this  sentence  was  approved. 

(g)  A  number  of  cases  have  come  from  other  organizations  in  France  wh»*re 
men  were  convicted  of  sleeping  on  post  or  willful  disobedience  of  orders.  Tlie 
following  are  some  of  the  sentences : 

Pvt.  John  L.  Shade,  United  States  Marine,  convicted  of  sleeping  on  post 
November  19,  1917.  The  sentence  as  approved  was  six  months'  confinement 
and  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  MaJ.  Gen.  Bundv. 
reviewing  authority. 

Pvt.  Aubroy  LaLace,  convicted  of  sleeping  on  post,  January  14,  1918.  The 
approved  sentence  was  confinement  for  one  year  and  one  month,  with  total 
forfeiture  during  that  period.    MaJ.  Gen.  Kernan,  reviewing  authority. 

Pvt.  William  F.  Glidia,  convicted  of  sleeping  on  post  October  31,  1917.  The 
approved  sentence  was  confinement  for  six  months,  and  forfeiture  of  tw(»- 
thirds  of  his  pay  for  a  like  period.    Gen.  Coe  reviewing  authority. 
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Pvt.  Enio  J.  Halonen,  United  States  Marines,  was  convicted  of  sleeping  on 
post  December  7.  1917.  The  sentence  as  approved  was  confinement  for  three 
months  and  forfeiture  of  two-thSrds  of  his  pay  for  ja  like  period.  MaJ.  Gen. 
Bandy  was  the  reviewing  authority. 

Prt.  Edward  M.  Wood  was  convicted  of  leaving  his  post  before  being  regularly 
relieved  on  November  14.  The  sentence  ns  approved  provided  for  confinement 
for  six  months  and  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  MaJ. 
<jen.  Keman  reviewing  authority. 

Pvt.  James  Hadestron  was  convicted  of  leaving  his  post  before  being  regularly 
relieved  on  December  29.  The  sentence  as  approved  was  confinement  for  six 
months  with  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  MaJ..Qen. 
Bundy  reviewing  authority. 

The  re<k>rds  show  with  respect  to  some  of  these  cases  that  the  offenses  were 
not  committed  in  the  front-line  trenche&  As  to  others  the  records  do  not  show 
where  the  offenses  were  committed. 

A  number  of  cases  have  also  come  in  from  France  where  men  were  convicted 
of  willful  disobedience  of  orders  under  circumstances  which  do  not  distinguish 
them  as  to  the  locus  of  the  offense  from  the  cases  of  Fishback  and  Ledoyou 
sentenced  to  death.    The  sentences  run  from  a  few  months  to  several  years. 

Alfred  B.  Clabk, 
Lieutenant  Colonel,  Judge  Advocate, 
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War  Department, 
Office  of  The  Judge  Advocate  General, 

"Washington,  April  15, 1918. 
Memorandum  for  (Jen.  Crowder. 
Re :  Death  penalty  in  the  four  cases  froni  France. 

1.  After  reading  these  records  I  said  to  you  the  other  day  that  were  I  the 
confirming  authority,  I  would  not  confirm  these  sentences,  and  that  for  the  same 
reason  I  could  not,  were  I  you,  recommend  confirmation.  At  your  request  I 
shall  now  state  very  briefly  my  reasons  as  I  then  stated  them  to  you  orally. 

ledoten's  case. 

He  was  charged  with  disobeying  the  lawful  order  to  fall  In  for  drill,  and  was 
convicted  upon  his  plea  of  guilty.  After  plea  and  before  finding,  the  accused 
formally  stated  in  his  own  behalf  that  he  "  could  not  go  to  drill "  because  of  the 
extreme  exposure  to  which  he  had  been  subjected  the  day  before ;  that  is,  that 
it  was  physically  impossible  for  him  to  drill.  This  statement  was  plainly  in- 
consistent with  his  plea  of  guilty ;  accordingly  the  court  should  have  directed  a 
plea  of  not  srallty  and  trieci  the  case  on  that  issue.  Surely  in  a  capital  case  a 
plea  of  guilty,  especially  when,  as  In  all  these  cases,  the  accused  has  not  had 
competent  counsel,  should  be  accepted  only  when  it  was  made  with  the  utmost 
comprehension  of  all  legal  implications  and  of  all  consequences  and  only  when 
the  plea  stands  finally  as  the  full,  complete,  and  unmodified  intelligent  answer  of 
the  accused  to  the  charge.  Obviously  the  record  In  this  case  does  not  meet  the 
test,  and  the  proceedings  should  be  disapproved. 

fishback's  case. 

This  is  in  all  respects  a  companion  piece  to  Ledoyen's  case;  the  military 
authorities  have  treated  the  two  as  on  "  all  fours,"  and  ask  for  the  death  penalty 
In  both  upon  common  ground.  There  Is  one  difference,  however.  The  acc\ise(l 
in  this  case  made  no  statement  after  his  plea  of  guilty,  and  so  the  record  does 
not  show  upon  its  face  any  statement  inconsistent  with  the  plea.  Considererl 
independently,  then,  the  record  gives  no  basis  for  the  destructive  opposition 
made  to  Ledoyen's  case.  The  human  facts  do.  The  facts  of  the  two  cases  are 
the  same.  The  conditions  and  circumstances  of  the  conduct  denounced  in 
Ixith  cases  are  the  same.  This  is  shown  by  the  record  and  conceded  and  acted 
upon  by  the  military  authorities.  Disapproval  need  not  be  based  upon  strict 
legalism.  Other  considerations  are  admissible.  In  view  of  what  I  have  said, 
and  following  the  facts  of  record  in  Ledoyen's  case,  I  could  not  confirm  the 
Fishback  case. 

132265— 19— rr  7 ^21 
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SEBASTIAN'S    AND   COOK'S    CASES. 

The  death  penalty  In  .  each  of  these  cases  was  awarded  for  sleeping  on 
post  after  a  plea  of  guilty.  In  capital  cases  extenuating  circumstances  are 
matters  of  defoise.  The  defense  in  these  cases  set  up,  formally,  and  with- 
out force  or  persuasion,  however,  the  fact  that  the  accused  had  been  in 
the  front  line  trench  for  five  previous  nights  from  4.45  in  the  evening  un- 
til 6  o'cloclE  in  the  morning,  with  an  actual  stand  in  the  sentry  post  of 
two  hours  on  and  one  hour  ofl.  Of  course,  little  rest  and  no  sleep  ooold  be  had 
in  such  a  brief  respite.  Night  after  night  of  vigilance,  without  opportunity 
for  sleep,  must  rapidly  bring  exliaustioii  unless  there  be  chance  for  re^t 
and  sleep  during  the  day.  The  accused  in  one  case  testified  that  sleep  wa< 
impossible  in  the  dugout  during  the  day,  because  of  the  chopping  of  W4xh1 
therein.  In  the  other  case  the  accused  testified  that  little  or  no  sleep  ct>nl<i 
he  had  because  of  noise,  without  speaking  more  specifically.  The^ae  are  mat- 
ters of  extennation,  the  truth  of  which  the  court  made  no  effort  to  prove  or 
disq[)rove.  A  competent  statemmt  made  in  defense  and  standing  unimpeadied 
ought  to  be  taken  as  true.  Furthermore,  in  one  of  the  cases  the  evidence  of 
exhaustion  is  rather  convincing.  The  accused  was  found  evidently  a$leei> 
In  the  early  evening,  around  8  o'clock.  He  should  have  been  relieved  tht*n 
by  the  corporal  who  observed  bis  condition.  He  was  not  relieved  until  di.<- 
covered  asleep  the  second  time  in  the  early  morning  hours. 

GENERALI.Y. 

These  cases  were  not  well  tried.  The  composition  of  the  court  in  Ledoyen's- 
case  consisted  of  one  colonel,  one  major,  and  four  first  lieutenants.  The  four 
first  lieutenants  could  have  had  but  little  experience.  I  can  not  help  recnW 
the  British  rule  which  requires,  I  think,  in  such  cases,  three  years*  service 
to  render  an  officer  competent  as  a  member  of  a  court-martial.  The  same 
court  that  tried  I-.edoyen  tried  Fishback.  The  court  that  tried  Cook  wa^^ 
composed  of  the  same  members,  except  a  captain  (doubtless  of  coaslderaMe 
experience)  and  a  first  lieutenant  (practically  of  none)  were  present.  AikI 
the  same  court  that  tried  Ck>ok  tried  Sebastian. 

The  character  of  the  record,  with  its  brevity,  is  such  as  to  leave  the  human 
understanding  disturbed  by  the  formal  conviction  that  it  carries.  These 
were  mere  youth.  Not  one  made  the  slightest  fight  for  his  life.  Each  was 
"  defended "  by  a  second  lieutenant  Such  defense  as  each  had  was?  ij"t 
worthy  the  name.  Were  I  charged  with  the  defense  of  such  a  boy  oo  trial 
for  his  life,  I  would  not,  while  charged  with  that  duty,  permit  him  to  make 
a  plea  that  means  the  forfeit  of  his  life.  The  Grovemment  should  be  ma<1e 
to  maintain  its  case  at  every  point  in  the  trial  of  a  capital  crime.  Ckmn. 
Judge  advocate,  and  counsel  should  all  endeavor  to  see  that  there  is  a  full 
trial  as  well  as  a  fair  trial,  and  that  no  matter  of  defense,  including  extenua- 
tion, be  omitted. 

There  is  another  matter  that,  finding  lodgment  in  my  conscience,  I  BiknU 
express:  Tliere  is  an  insistence  upon  the  part  of  Gen.  Pershing  wliich  tends 
to  prejudice  these  cases.  He  seems  to  have  forgotten  that  he  Is  not  the  re- 
viewing authority.  The  relation  between  confirming  authority  and  the  Pn-si- 
dent  in  these  cases  is  Judicial.  I  do  not  say  that  Gen.  Pershing  may  n<>r 
make  general  recommendations  as  to  the  maintenance  of  discipline  in  lii< 
command.  I  know  he  may.  But  his  recommendation  in  these  cases  is  a 
special  thing,  specially  interposed  in  the  coarse  of  Justice,  and  characterized 
by  great  insistence.  He  asks  that  he  be  advised  by  cable  of  the  act  of 
confirmation,  and  makes  a  powerful  argument,  the  gist  of  which  after  all 
is  to  be  found  in  his  view  of  the  necessity  of  exemplary  punishment  In  these 
cases.  It  may  t>e  the  punishment  made  especially  drastic  for  the  purpi^^' 
of  example  at  tiroes  has  its  place  and  value.  But  exemplary  punishment 
is  dangerous  to  Justice.  The  execution  of  all  military  offenders  would  very 
likely  decrease  the  number  of  future  offenses  and  offenders.  But  such  Drao^}- 
ian  methods  would  destroy  Justice  without  which  all  else  in  human  s<x*iH.^ 
is  of  no  worth. 

It  is  only  right  for  me  to  say  to  you  that  the  military  mind  will  in  mj 
opinion  almost  unanimously  approve  of  confirmation  in  these  cases.  I  <!<' 
not  say  that  the  military  view  is  to  be  Ignored  by  the  Commander  in  Cliiof 
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of  the  Army.    I  myself  would  not  ignore  it    But  when  it  offends  against  my 
well-considered  sense  of  law  and  Justice  I  can  not  follow  it 

Ansell, 
Brigadier  OeneraL 

I^oyen's  case,  care  of  Mrs.  Henrietta  Rentz  (aunt),  152  Oliver  Street, 
Atlanta,  6a. 

Fishback's  case,  care  of  Birs.  Sadie  Doughty  (sister),  Cannelton,  Ind. 

Forest  Y.  Sebastian,  care  of  Mrs.  Mary  Sebastian  (mother),  502  Madison 
Street,  Eldorado,  111. 

Jeff  Cook,  care  of  Andrew  Cook  (father),  Tutie,  Okla. 


BZHIEIT  123. 

April  16,  1918. 
Memorandum  for  Gen.  March. 
Subject :  Four  cases  from  France  involving  the  death  penalty. 

L  Since  our  interview  on  the  four  cases  from  France  involving  the  death 
sentence,  at  which  interview  we  agreed  that  we  would  submit  the  cases  with 
a  recommendation  that  the  sentences  be  carried  Into  execution,  my  attention 
has  been  invited  to  certain  facts  of  which  I  had  no  knowledge  at  the  time  of  the 
interview  and  to  which  I  think  your  attention  should  have  been  invited. 

The  following  four  cases  of  sleeping  on  post,  three  of  which  appear  to  have 
arisen  in  the  same  regiment,  namely,  the  Sixteenth.  Infantry,  on  approximately 
the  same  date,  and  one  in  the  Eighteenth  Infantry  four  days  later,  were  dis- 
posed of  as  follows : 

(a)  William  Hindman,  private,  Company  G,  Sixteenth  Infantry.  This 
soldier  was  accused  of  sleeping  on  post  in  the  front  trenches  on  the  night  pf 
November  5-6.  This  is  the  same  night  that  Pvt.  Cook,  who  was  convicted,  is 
alleged  to  have  committed  a  like  offense.  In  the  Hindman  case  Corpl.  Walenic 
and  Pvt  Clark  were  witnesses  for  the  prosecution,  as  they  were  also  in  the 
Cook  case.  In  each  case  it  was  said  that  Pvt.  Clark  was  on  duty  when  his 
comrades  were  found  asleep.  The  story  told  by  Corpl.  Walenic  concerning 
Pvt,  Hindman  is  in  essential  resi)ects  very  much  like  the  story  he  told  con- 
cerning Pvt  Cook.  If  anything,  the  evidence  was  stronger  against  Pvt  Hind- 
man than  against  Pvt.  Cook,  because  Corpl.  Walenic  testified  that  the  former 
was  sitting  down  with  his  blanket  aroimd  his  head  and,  as  he  believed,  asleep 
when  discovered  by  the  corjwral.  In  the  case  of  Pvt.  Cook,  who  was  convicted, 
the  evidence  clearly  shows  that  he  was  standing  on  the  firing  step  in  a 
natural  position,  ^ith  his  rifle  resting  on  the  parapet  at  the  time  of  the  alleged 
offense.  Gook  was  convicted  upon  the  testimony  of  the  two  witnesses  referred 
to,  and  Hindman  was  acquitted  In  spite  of  the  evidence  of  these  same  witnes.se8 
by  the  same  court. 

ih)  Adam  Klein,  private,  Company  G,  Sixteenth  Infantry,  was  accused  of 
sleeping  on  i)ost  November  3,  1917.  This  is  the  same  night  that  it  is  alleged 
Pvt  Sebastian  was  found  asleep.  Lieut.  D.  C.  McCune  testified  directly  that 
he  found  Klein  asleep.  He  was  on  duty  In  the  front-line  trench.  Klein  was 
acquitted. 

(c)  Dew^ey  C.  Brady,  Company  G,  Sixteenth  Infantry,  was  accused  of  sleep- 
ing on  post  on  the  night  of  November  5.  This  is  the  same  night  that  it  Is 
alleged  Pvt.  Cook  was  found  asleep.  Again  Corpl.  Walenic  was  the  chief  wit- 
ness for  the  prosecution.  His  story  of  how  he  came  upon  Brady,  found  him 
asleep,  took  his  rifle,  etc.,  is  in  essential  respects  a  replica  of  the  story  he 
told  in  the  Cook  case,  and  the  evidence  In  support  of  the  charge  against  Brady 
is  quite  as  strong,  if  not  more  convincing,  than  in  either  the  Cook  case  or  the 
Sebastian  cases,  in  which  the  men  were  convicted.  Brady  was  tried  by  the 
same  court  and  acquitted. 

(ft)  Herbert  Tobias,  private,  Company  E,  Eighteenth  Infantry,  was  accused 
of  8leei)lng  on  post  in  the  front  trenches  on  November  9.  He  was  tried  by  a 
different  court,  appointed,  however,  by  the  same  reviewing  authority,  viz,  Maj. 
Gen.  Bullard.  The  evidence  was  direct  and  positive  that  he  was  found  sound 
asleep  on  his  post.  The  accused  did  not  take  the  stand  and  make  any  denial  of 
the  charge.  He  was  tried  December  15,  was  found  guilty,  and  sentenced  to  be 
dishonorably  discharged,  with  the  usual  forfeitures,  and  to  be  confined  for  three 
years.    The  reviewing  authority  returned  the  record  for  some  clerical  correc- 
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tions  and  with  the  suggefltion  that  the  court  reconsider  the  case  with  a  view 
to  Imposing  a  heavier  penalty.  Upon  reconsideration,  the  coart  increased  tbe 
period  of  confinement  to  10  years,  and  this  seiitence  was  approved. 

2.  I  thin]:,  perhaps,  you  would  also  like  to  luiow  something  of  the  state  of 
discipline  in  other  organizations  In  France  as  evidenced  by  the  ^ct  that  in  the 
following  cases  men  have  been  convicted  of  sleeping  on  post,  or  of  leaving  post 
before  being  regularly  relieved,  with  sentences  adjudged  which  are,  by  compari- 
son with  the  death  sentence,  almost  trivial : 

(1)  Pvt  John  L.  Shade,  United  States  Marines,  convicted  of  sleeping  on  post 
November  19,  1917.  The  sentence  as  approved  was  six  months'  confinement  and 
forfeiture  of  two-thirds  of  his  pay  for  a  like  period,  Maj.  Gen.  Bundy,  review- 
ing authority. 

(2)  Pvt.  Aubrey  LeLace,  convicted  of  sleeping  on  post  January  14,  1918.  The 
approved  sentence  was  confinement  for  one  year  and  one  month,  with  total  for- 
feiture during  that  period.    Maj.  Gen.  Kernan,  reviewing  authority. 

(3)  Pvt  William  F.  Glidia,  convicted  of  sleeping  on  post  October  31,  1917. 
The  approved  sentence  was  confinement  for  one  year  and  one  month,  with 
total  forfeiture  during  that  period.    Maj.  Gen.  Kernan  reviewing  authority. 

(4)  Pvt.  Enic  J.  Valoren,  United  States  Marines,  was  convicted  of  sleeping 
on  post  December  7, 1917.  The  sentence  as  approved  was  confinement  for  three 
months  and  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  Maj.  Geo. 
Bundy  was  the  reviewing  authority. 

(5)  Pvt  Edward  M.  Wood  was  convicted  of  leaving  his  post  before  bang 
regularly  relieved  on  November  14,  1917.  The  sentence  as  approved  provided 
for  confinement  for  six  months  and  forfeiture  of  two-thirds  of  his  pay  for  a  like 
period.    Maj.  Gen.  Kernan  reviewing  authority. 

(6)  Pvt.  James  Sadestron  was  convicted  of  leaving  his  post  before  b^g 
regularly  relieved  on  December  29.  The  sentence  as  approved  was  confinement 
for  six  months,  with  forfeiture  of  two-thirds  of  his  pay  for  a  like  period.  Maj. 
Gen.  Bundy  reviewing  authority. 

The  records  show  with  respect  to  some  of  the  six  cases  listed  above  tliat  tbe 
offenses  were  not  committed  in  the  front-line  trenches.  As  to  others,  the  rect»rds 
do  not  show  where  the  offenses  were  committed. 

3.  In  addition  to  the  foregoing,  the  study  in  this  ofllce  reveals  a  number  of 
cases  which  have  come  in  from  France  where  men  have  been  convicted  of  will- 
ful disobedience  of  orders  under  circumstances,  which  do  not  distinguish  them 
as  to  the  locus  of  the  offense  from  the  cases  of  Fishback  and  Ledoyen,  who 
were  sentenced  to  death.  The  sentences  in  the  cases  referred  to  run  from  & 
few  months  to  several  years'  confinement 

4.  Permit  me  finally  to  observe,  without  reopening  the  case,  that  It  will 
always  be  a  matter  of  regret  to  me  that  the  four  cases  upon  which  we  are  called 
upon  to  act  were  not  well  tried.  The  composition  of  the  court  in  .Ledoyen's 
case  consisted  of  one  colonel,  one  major,  and  four  first  lieutenants.  The  four 
first  lieutenants  could  have  had  but  little  experience.  The  same  court  that  tried 
Ledoyen  tried  Fishback.  The  court  that  tried  Cook  was  composed  of  the  same 
members,  except  a  captain  (doubtless  of  considerable  experience)  and  a  first 
lieutenant  (presumably  of  little  experience)  ;  and  the  same  court  that  tried 
Cook  tried  Sebastian. 

We  have  discussed  the  fact  that  each  of  the  four  defendants  was  a  mera 
youth,  and  I  am  a  little  impressed  by  the  fact  that  not  one  of  them  made  any 
fight  for  his  life.  Each  of  the  four  men  was  defended  by  a  second  lieutenant, 
who  made  no  special  plea  for  them.  I  regret  exceedingly  that  In  each  case  the 
accused  was  allowed  to  make  a  plea  of  guilty.  As  counsel  for  them,  I  shoald 
have  strongly  advised  that  they  plead  not  guilty  and  require  the  Government 
to  maintain  its  case  at  every  point. 

It  will  not  have  escaped  your  notice  that  Gen.  Pershing  has  no  ofBce  of  review 
in  these  cases.  He  seems  to  have  required  that  these  cases  be  sent  to  him  for 
the  purpose  of  putting  on  the  record  an  expression  of  his  view  that  all  four  men 
should  be  placed  before  a  firing  squad.  I  do  not  make  this  statement  for  the 
purpcse  of  criticizing  his  action.  Indeed,  I  sympathize  with  it  But  it  is  fair, 
ill  the  consideration  of  the  action  to  be  taken  here,  to  bear  in  mind  the  fact 
that  Gen.  Pershing  was  not  functioning  as  a  reviewing  oflicer  with  any  official 
relation  to  the  prosecution,  but  as  commanding  general  anxious  to  maintain  the 
discipline  of  his  command. 

£2.  H.  Crowder, 
Judge  Advocate  Oeneral 
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Exhibit  124. 

Wax  Department, 
Office  of  the  Chief  of  Staff, 

Washington,  April  17.  1918. 
Memorandum  for  the  Secretary  of  War. 

Herewith  are  the  court-martial  proceedlnjTs  In  four  cases  occurring  in  the 
American  Expeditionary  Forces  in  France,  in  which  the  sentence  involves  the 
death  penalty.  In  two  of  these  cases,  namely,  Pvts.  Jeff  Cook  and  Forest  D. 
Sebastian,  both  of  Company  6,  Sixteenth  Infantry,  the  offense  was  sleeping  on 
post.  In  the  other  two  cases,  namely,  Pvts.  Olon  Ledoyen  and  Stanley  G.  Fish- 
back,  both  of  Company  B,  Sixteenth  Infantry,  the  offense  was  willful  diso- 
bedience of  the  lawful  commands  of  their  superior  officers. 

I  have  carefully  examined  the  testimony  in  all  these  cases  and  have  con- 
ferred with  the  Judge  Advocate  General  concerning  every  phase  of  the  legal 
questions  involved.  I  am  in  complete  agreement  with  the  commanding  gen- 
eral American  Expeditionary  Forces,  in  France,  that  the  sentences  should  be 
confirmed  and  they  should  be  duly  executed. 

Since  my  original  interview  with  the  Judge  Advocate  General,  and  under 
date  of  April  16,  1018,  he  has  submitted  to  me  a  personal  memorandum,  here- 
with, in  which  without  reopening  the  cases  he  invited  my  attention  to  cases 
of  other  men  serving  in  the  American  Exi)editlonary  Forces  who  were  tried  for 
fdiDilar  offenses  and  whose  sentences  axe  not  as  severe  as  tlie  four  cases  under 
consideration.  The  six  cases  enumerated  in  paragraph  2  of  that  memorandum 
refer  to  offenses  which  were  not  committed  in  the  front-line  trenches.  The 
Jodge  Advocate  General  states  that :  "  The  records  show  with  respect  to  some 
of  the  six  cases  listed  above  that  the  offenses  were  not  committed  in  the  front- 
line trenches.  As  to  others  the  records  do  not  show  where  the  offenses  were 
committed.'*  I  am  able  to  state  from  my  own  personal  knowledge  that  the  re- 
viewing authorities  who  are  dted  In  the  brief  of  the  Judge  Advo<»ate  General 
indicate  that  all  these  cases  were  either  In  training  camps  or  in  the  line  of 
communications.  Maj.  Gen.  Kernan,  who  approved  two  of  the  cases,  was  at 
that  time  the  commanding  general  of  the  line  of  communications  or,  as  it  is  now 
called,  the  Service  of  Supply.  MaJ.  Gen.  Bundy  at  the  periods  indicated  by 
the  date  of  the  offenses  was  in  training  camp.  Brig.  Gen.  Coe,  on  October  31, 
1917,  commanded  the  Heavy  Artillery  training  camp  at  Mailly.  In  none  of 
these  cases,  therefore,  was  the  death  sentence  an  appropriate  sentence. 

Referring  to  paragraph  4  of  this  memorandum  of  the  Judge  Advocate  €ren- 
eral.  I  do  not  find  that  his  statement,  "  I  regret  exceedingly  that  in  each  case 
the  accused  was  allowed  to  make  a  plea  of  guilty,"  is  a  fact.  The  record 
shows  that  two  of  these  men,  namely,  Pvt.  Sebastian  and  Pvt.  Cook,  did  plead 
not  guilty,  and  in  the  case  of  the  other  two  men,  Pvts.  Ledoyen  and  Fishback, 
although  the  accused  pleaded  guilty  the  court  proceeded  to  take  evidence  in  the 
cases  In  spite  of  that  plea. 

The  other  cases  mentioned  in  paragraph  1  of  his  memorandum  have  not 
appeared  before  me,  and  I  do  not  know  what  additional  testimony  was  brought 
out  In  those  cases  which  moved  the  court  to  acquittal,  but  I  do  not  think  in 
any  case  that  the  different  action  of  other  courts  has  any  substantial  bearing 
open  the  cases  at  issue. 

The  American  £2xi)edltionary  Forces  Is  confronted  by  the  most  alert  and 
dangerous  foe  known  in  the  history  of  the  world.  The  safety  not  only  of  the 
sentinel's  company  but  of  the  entire  command  is  absolutely  deiiendent  on  the 
vigilant  perf<Mrmance  of  his  duties  as  a  sentinel.  The  safety  of  that  command 
depends  in  an  equal  measure  upon  the  prompt  and  complete  obedience  of  the 
different  men  to  the  lawful  commands  of  their  superior  officers.  There  is  no 
doubt  but  that  the  members  of  this  court  had  had  the  necessity  for  the  alert 
performance  of  the  duties  of  a  sentinel  strongly  impressed  upon  them  at  the  im- 
mediate time  of  the  conunisslon  of  these  offenses.  Before  daylight  on  the  morn- 
ing of  November  3,  1917,  the  first  attack  by  the  Germans  upon  the  American 
lines  took  place.  A  salient  near  Artols,  which  was  occupied  by  Company  F, 
of  the  Sixteenth  Infantry,  was  raided  by  the  Germans,  who  killed  3  of  our 
men,  wounded  11,  and  captured  and  carried  off  11  more.  The  very  next  night, 
that  is,  the  night  of  November  3-4,  1917.  Pvt.  Sebastian  was  found  sleeping  on 
his  post,  and  on  the  night  of  the  5th  Pvt.  Cook  was  found  sleeping  on  his  post. 
Both  of  these  men  belonged  to  the  regiment  which  had  suffered  in  the  German 
raid  of  the  2d-3d.  This  condition  of  affairs  presented  an  absolute  menace,  not 
only  to  that  portion  of  the  line  held  by  the  American  troops  but  to  the  French 
troops  in  the  adjacent  sectors. 
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With  respect  to  the  cases  of  the  two  men  who  willfully  disobeyed  orders, 
these  are  as  flajn*ant  cases  as  have  ever  come  my  notice,  and  are  without  ex- 
cuses or  .extenuating  drcnmstances. 

I  recommend  that  the  sentences  of  the  courts  in  these  four  cases  be  con- 
firmed and  executed. 

P.  C  Mabch, 
Major  General^  Acting  Chief  of  Staff. 

Papers  pertaining  to  each  soldier  were  received  in  Adjutant  General's  office 
with  this  paper.  Each  has  the  order  of  the  President  with  It  All  are  in- 
closures  to  this. 
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May  1,  1918. 

My  Deab  Mb.  President:  I  present  you  herewith  the  court-martial  proceed- 
ings in  four  cases  occurring  in  the  American  Expeditionary  Forces  in  France, 
each  of  which  involves  the  imposition  of  the  death  penalty  by  shooting  to 
death  with  musketry. 

These  cases  have  attracted  widespread  public  interest,  and  with  the  papers 
are  numerous  letters  and  petitions  urging  clemency,  most  of  which  are  of  that 
spontaneous  kind  which  are  stirred  by  the  natural  aversion  to  the  death 
penalty  which  humane  people  feel.  Many  of  them  are  from  mothers  of  soldiers 
whose  general  anxiety  for  the  welfare  of  their  sons  Is  increased  by  appre- 
hension lest  exhaustion  or  thoughtlessness  may  lead  their  boys  to  weaknesses' 
like  those  involved  in  these  cases,  which  the  newspapers  have  described  a^ 
trivial  and  involving  no  moral  guilt,  with  the  consequence  that  sons  whose 
lives  they  are  willing  to  forfeit  in  their  country's  defense  may  be  In^oriously 
taken  for  disciplinary  reasons  in  an  excess  of  severity.  Many  of  the  lettere 
are  from  serious  and  thoughtful  men,  who  argue  that  these  cases  do  not  involve 
disloyalty  or  conscious  wrongdoing,  and  that  whatever  may  have  been  tht* 
necessities  of  military  discipline  at  other  times  and  in  other  armies,  the  progress 
of  a  humane  and  intelligent  civilization  among  us  has  advanced  us  beyond  the 
helpful  exercise  of  so  stern  a  discipline  in  our  Army  in  the  present  war. 

I  examined  these  cases  personally,  and  had  reached  a  conclusion  with  regard 
to  the  advice  which  I  am  herein  giving  before  I  had  seen  any  of  the  letters  or 
criticisms. 

The  record  discloses  the  fact  that  the  divisional  commander,  the  commandei 
in  chief,  Gen.  Pershing,  the  Chief  of  Staff,  Gen.  March,  and  the  Judge  Advocate 
General  concur  in  recommending  the  execution  of  the  penalties  imposed.  The 
Judge  Advocate  General  limits  his  concurrence  to  the  technical  statement  that 
the  proceedings  in  the  cases  are  regular,  and  expressing  regret  that  a  more 
adequate  conduct  of  the  defense  of  the  several  men  concerned  was  not  pro- 
vided, concurs  in  the  recommendation  of  Gen.  Pershing.  As  I  find  myself 
reaching  an  entirely  different  conclusion,  and  disagreeing  with  the  entire  and 
authoritative  military  opinion  in  case,  I  beg  leave  to  set  out  at  some  length  the 
reasons  which  move  me  in  the  matter. 

The  cases  nui.st  be  divided  into  two  classes,  and  I  will  deal  first  with  the  two 
young  men  convicted  of  sleeping  while  on  duty,  namely,  Pvt  Jeff  Cook  and 
Pvt.  Forest  D.  Sebastian,  both  of  Company  G,  Sixteenth  Infantry. 

These  cases  are  substantially  identical  In  their  facts.  The  accusations  were 
laid  under  the  eighty -sixth  article  of  war,  which  reads:  "Any  s^itinel  who  Is 
(bund  *  *  *  sleeping  upon  his  post  ♦  *  •  shall,  if  the  offense  be  coni- 
niitted  in  time  of  war,  suffer  death  or  such  other  punishment  as  a  court- 
martial  may  direct." 

In  both  cases  a  corporal  inspecting  along  a  front-line  trench  found  these 
young  men  standing  in  the  proper  military  position,  leaning  against  the  trench, 
with  their  rifles  lying  on  the  parapet  of  the  trench  within  easy  reach  of  their 
hands.  Each  man  had  his  head  resting  on  his  arm,  and  his  arm  resting  on 
the  parapet.  The  offenses  were  committed,  in  the  Sebttstian  case  on  the  nipht 
of  November  3  and  4,  and  in  the  Cook  case  on  or  about  the  5th  of  November. 
In  both  cases  the  testimony  was  exceedingly  brief,  and  showed  that  the  nlglit 
was  dark  and  cold,  that  the  soldiers  had  their  ponchos  and  other  equipment  on. 
and  in  one  case  it  was  a  fair  Inference  that  the  poncho  was  drawn  over  the 
ears  and  trench  helmet  in  such  a  way  as  to  make  It  difficult  for  the  soldier 
to  hear  the  approaching  steps  of  the  corporal.    In  each  case  the  corporal  laM 
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bis  own  rifle  upon  the  parapet,  and  took  that  of  the  soldier,  carrying  It  away 
^vith  him,  and  instructed  the  other  sentinel,  the  men  heing  posted  in  this  out- 
post duty  In  twos,  to  shalce  the  soldier  and  tell  him  to  report  to  the  corporal 
for  his  gun.  In  each  case  the  corporal  shamed  the  soldier  for  his  neglect  of 
duty,  and  pointed  out  to  him  the  fact  that  not  only  his  own  life  but  those  of 
others  were  at  stake,  and  that  he  should  be  more  s^ous  and  alert.  In  neither 
case  does  either  the  corporal  or  the  fellow  sentinel  swear  positively  that  the 
accused  was  asle^,  and  I  confess  that  on  all  reasonable  grounds,  taking  the 
dreumsrances  into  consideration,  it '  seems  to  me  entirely  likely  that  both 
men  were  asleep;  but  It  is  important  to  note  that  In  neither  case  had  the 
accused  stuped  away  from  his  proper  military  post  to  sit  down  or  lie  down ; 
both  being  found  standing  at  their  post  of  duty  in  what  is  admitted  to  have  been 
a  correct  military  position,  and  If  they  were  asleep  their  heads  literally  nodded 
over  on  to  their  arms  without  any  Intentional  reUtxatlon  of  attention  to  their 
duty  so  far  as  can  be  gathered  from  any  of  the  surrounding  circumstances. 

lliese  soldiers  were  both  young.  Sebastian  enlisted  into  the  Regular  Army 
by  volunteering  on  the  18th  of  April,  1917,  having  had  no  previous  military 
experience,  his  age  at  that  time  being  19  years  and  6  months.  He  was,  there- 
fore, slightly  more  than  20  at  the  time  of  the  alleged  offense.  Cook  enlisted  on 
The  11th  of  May,  1917,  without  previous  military  experience,  his  age  at  that 
time  being  18  years  and  11  months.  He  was,  therefore,  at  the  time  of  the 
alleged  offense,  slightly  under  20  years  of  age. 

From  the  testimony  It  appears  that  both  of  these  young  men  had  been  posted 
as  sentinels  doing  wtuit  is  called  double  sentry  duty,  going  on  doty  at  4  p.  m., 
and  remaining  on  duty  until  6  a.  m.,  with  relief  at  Intervals  by  other  sentinels 
during  the  night,  but  with  no  opportunity  to  sleep  during  the  night  because  of 
there  being  no  place  where  they  could  secure  sleep.  It  further  appeared  that 
neither  of  them  had  slept  during  the  day  before  after  having  spent  the  previous 
night  on  gas  sentinel  duty,  although  both  had  tried  to  sleep  during  the  day  pre- 
ceding the  night  of  the  alleged  offenses,  but  found  it  Impossible  because  of  the 
noise.  In  both  cases  the  commanding  officers  of  the  soldiers  who  forwarded 
the  charges  and  recommended  trials  by  general  courts-martial  added  to  his 
Indorsement  as  extenuating  circumstances  the  youth  and  failure  of  the  soldiers 
to  take  the  necessary  rest  w^hen  off  duty  on  the  first  occupation  of  trenches. 

It  is  dlflicult  to  picture  to  the  eye  which  has  not  seen  it  the  situation  In 
which  these  young  soldiers  were  placed.  In  the  month  of  November  the  section 
of  France  In  which  these  soldiers  were  stationed  was  cold,  wet,  and  uncomfort- 
able In  the  extreme.  No  sort  of  shelter  of  any  comfortable  kind  could  be  pro- 
vided near  the  trenches,  because  It  attracts  enemy  observation  and  fire. 
Throughout  one  long  night  they  performed  duty  as  gas  sentinels;  during  the 
next  day»  when  they  perhaps  ought  to  have  sought  more  rest  than  they  did 
seek,  they  found  it  difiicult  to  secure  any  sleep  because  of  the  noise  and 
discomfort  of  their  surroundings.  As  a  consequence,  on  the  night  of  the 
alleged  offenses  they  had  reached  the  place  at  which  exhausted  nature  ap- 
parently refused  to  go  further,  and  without  any  intentional  relaxation  of 
vl£^Iance  on  their  parts  they  dozed  In  standing  positions  at  their  posts  of 
duty. 

I  am  quite  aware  of  the  gravity  of  this  offense,  and  of  the  fact  that  the  safety 
of  others,  perhaps  the  safety  of  an  army  and  of  a  cause,  may  depend  upon 
such  disciplinary  enforcement  of  this  regulation  as  will  prevent  soldiers  from 
sleeping  on  sentinel  duty ;  and  yet  I  can  not  believe  that  youths  of  so  little  mili- 
tary experience,  placed  for  the  first  time  under  circumstances  so  exhausting, 
can  be  held  to  deserve  the  death  penalty,  nor  can  I  believe  that  discipline  of 
the  death  sentence  ought  to  be  imposed  In  cases  which  do  not  Involve  a  bad 
heart  or  so  flagrant  a  disregard  of  the  welfare  of  others,  and  of  the  obligation 
of  a  soldier  as  to  be  evidence  of  conscious  disloyalty. 

In  both  of  these  cases  the  reviewing  judge  advocate  quotes  with  approval  some 
observations  of  Glen.  Upton^  who  In  his  work  on  military  policy  points  out  that 
action  taken  by  President  Lincoln  in  the  early  days  of  the  Civil  War,  pardoning 
or  commuting  sentences  In  cases  of  death  penalty  led  to  the  need  of  greater 
severity  at  a  later  period  in  the  Interests  of  discipline ;  but  the  cases  which 
Gem  Upton  had  In  mind  were  cases  of  desertion  in  the  face  of  the  enemy  In- 
volving cowardice,  and  cases  of  substantially  treasonable  betrayal  of  the  Nation, 
and  I  can  see  no  persimslon  In  them  as  an  example.  Rather  It  would  seem  to 
indicate  that  the  invocation  of  this  opinion  of  Gen.  Upton  indicates  a  feeling 
on  the  part  of  the  reviewing  Judge  advocate  that  while  these  particular  cases 
might  not  be  deemed  on  their  own  merits  to  justify  the  death  sentence,  that. 
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nevertheless,  as  a  disciplinary  example  such  action  would  be  Justified.  I  am 
not,  of  course,  suggesting  that  any  of  the  military  officers  who  have  reviewed 
these  cases  would  be  willing  to  sacrifice  the  lives  of  these  soldiers  even  though 
innocent ;  but  I  do  think  that  If  these  cases  stood  alone  no  one  of  the  reviewing 
officers  would  have  recommended  the  execution  of  these  sentences ;  their  recom- 
mendations l>eing,  in  my  judgment,  soldierly  and  in  accordance  with  the  tradi- 
tions of  their  profession,  and  based  upon  a  very  earnest  desire  on  their  part  to 
save  the  safety  of  their  commands,  and  the  lives  of  other  soldiers ;  but,  never- 
theless, to  some  extent  Influenced  by  the  value  of  the  discipline  of  the  Army  of 
the  examples  which  their  execution  would  afford. 

I  have  not  sought  to  examine  the  learning  of  this  subject,  and,  therefore,  have 
not  prepared  a  history  of  the  death  penalty  as  a  military  punishment;  but  I 
think  it  fair  to  assume  that  it  arose  In  times  and  imdcr  circumstances  quite 
different  from  these,  when  men  were  impressed  into  armies  to  fight  for  causes 
in  which  they  had  little  interest  and  of  which  they  had  little  knowledge,  and 
when  their  conduct  was  controlled  without  their  consent  by  those  who  assumed 
to  have  more  or  less  arbitrary  power  over  them.  Our  Army,  however,  is  tlie 
Army  of  a  democratic  Nation  fighting  for  a  cause  which  the  people  themselves 
understand  and  approve,  and  I  had  happy  and  abundant  evidence  when  I  was 
in  France  that  the  plain  soldiers  of  our  Expeditionary  Forces  are  aware  of  the 
fact  that  they  are  really  defending  principles  in  which  they  have  as  direct  an 
Interest  as  anybody,  principles  which  they  understand,  approve,  and  are  willing 
to  die  for. 

I  venture,  therefore,  to  believe  that  the  President  can  with  iierfect  safety 
to  military  discipline  pardon  these  two  young  men ;  and  I  have  prepared  anil 
attached  hereto  an  order  which,  if  it  meets  with  your  approval,  will  accomplish 
that  purpose,  and  at  the  same  time,  I  believe,  upon  its  publication  further 
stimulate  the  already  fine  spirit  of  our  Army  in  France.  Such  an  order  as  I 
have  here  drawn  would  be  read  by  every  soldier  in  France  and  in  the  Unite*! 
States,  and  coming  from  the  Commander  in  Chief  would  be  a  challenge  to  the 
performance  of  duty,  quite  as  stimulating  as  any  disciplinary  terror  proceedinj: 
from  the  execution  of  these  sentences.  In  the  meantime  public  opinion  in  thU 
country  would,  I  believe,  with  practical  unanimity  approve  such  action  on  your 
part. 

In  the  cases  of  Stanley  G.  Fishback  and  Olon  Ledoyen  the  charges  are 
substantially  identical  in  that  each  of  them  is  accused  under  the  sixty-fourth 
article  of  war  of  having  "willfully  disobeyed  any  lawful  command  of  his 
superior  officer."  The  facts  show  that  on  the  3d  day  of  January,  1918.  these 
two  young  men  in  broad  daylight  In  the  theater  of  war,  at  a  place  back  of  the 
actual  line,  were  directed  to  bring  their  equipment  and  fall  In  for  drill.  B^ch 
refused,  whereupon  they  were  warned  by  the  lieutenant  who  gave  the  order 
not  to  persist  in  their  refusal  on  the  ground  that  grave  consequences  would 
ensue.  They  were  not  warned  that  the  penalty  of  disobedience  was  death,  but 
were  advised  earnestly  to  conlt)ly.  Both  persisted  in  their  refusal.  Each  gave 
as  his  reason  for  refusing  that  he  had  been  drilled  extensively  the  day  before, 
that  they  had  gotten  cold,  the  weather  being  extremely  severe,  and  that  they 
had  not  yet  recovered  from  the  effects  of  that  exposure. 

Both  pled  guilty  at  the  trial. 

It  is  perfectly  obvious  that  this  order  ought  to  have  been  obeyed.  It  was  a 
proper  military  order,  and  it  seems  to  me  inconceivable  that  such  obstinate 
refusal  on  so  trivial  a  matter  could  have  been  made  with  any  oonsoiousness 
that  the  death  penalty  was  the  alternative.  Nevertheless  the  disobedience  was 
willful,  undisciplined,  and  inexcusable,  and  it  ought  to  be  punished  with  a 
suitable  punishment. 

The  Judge  Advocate  General,  in  reviewing  these  cases,  limits  himself  again 
to  the  technical  correctness  of  the  proceedings,  but  In  a  subsequent  memo- 
randum he  called  the  attention  of  the  Chief  of  Staff  to  the  fact  that  four 
cases  of  sleeping  on  post  arising  in  the  same  reginltent  at  approximately  the 
same  time  resulted  in  acquittal  of  the  accused  on  substantially  the  same 
evidence  as  that  recited  in  the  Sebastian  and  Cook  cases,  above  reviewed,  and 
that  in  six  cases  similar  offenses  committed  elsewhere  in  France  had  led  to 
very  moderate  penalties.  The  Judge  Advocate  General  says  in  this  memo- 
randum:  "In  addition  to  the  foregoing  the  study  in  this  office  reveals  a 
number  of  cases  which  have  come  in  from  France  where  nlfen  have  been  con- 
victed of  willful  disobedience  of  orders  under  circumstances  which  do  not 
distinguish  them  as  to  the  locus  of  the  offense  from  the  cases  of  Fishback  and 


ESTABU^HICEHT  OF  MIUTABT  JTJSTIOB.  1088 

Ledojen,  who  were  senteiiced  to  death.    The  sentences  in  the  cases  referred  to 
run  from  a  few  months  to  several  years'  confinement." 

In  other  words,  the  Judge  Advocate  General,  reviewing  generally  the  state 
of  discipline  in  the  Army  in  France  and  the  steps  taken  to  enforce  it,  reaches 
the  conclusion  that  up  to  the  tinfe  of  the  trial  of  these  cases  the  offenses  of 
which  these  soldiers  were  convicted  had  been  regarded  as  quite  minor  in  their 
gravity.  The  Chief  of  Staff,  in  commenting  upon  this  nfemorandum  of  the 
Judge  Advocate  General,  is  able  from  his  own  recollection  to  add  that  the 
willful  disobedience  cases  lately  tried  In  France  did  not  concur  in  the  actual 
theater  of  war.  making  at  least  that  much  of  a  distinction.  But  the  case  still 
remains  one  in  which  suddenly  a  new  and  severe  attitude  is  taken  without 
the  record  disclosing  that  any  special  order  had  been  made  notifying  soldiers 
that  the  requirements  of  discipline  would  call  upon  courts-martial  thereafter 
to  resort  to  extreme  penalties  to  restore  discipline. 

Both  Ledoyen  and  Fishback  are  young.  The  record  shows  tliat  Ledoyen 
enlisted  on  the  3d  of  February,  1917,  without  previous  military  experience,  his 
age  at  that  time  being  18  years  and  1  month.  Fishback  enlisted  on  the  17th 
of  February,  1917,  without  previous  military  experience,  his  age  being  19  years 
and  2  nfonths.  Each  of  them  at  the  time  of  the  commission  of  the  alleged 
offenses  was  therefore  less  than  20  years  of  age. 

The  record  in  the  Fishback  case  shows  that  there  had  been  previous  short* 
comings  on  his  part  in  the  matter  of  obedience.  That  is  to  say,  he  had  once 
failed  to  r^wrt  for  drill,  for  which  he  was  required  to  forfeit  15  days'  pay ;  a 
second  time  failed  to  rQ)ort  for  drill,  penalty  not  stated;  and  a  third  time 
failed  to  report  for  fatigue  duty,  for  which  he  was  sentenced  to  one  month  at 
hard  labor  and  to  forfeit  two-thirds  of  his  pay  for  two  months.  He  seems* 
therefore,  to  have  found  It  difficult  to  accommodate  himself  to  the  discipline 
of  the  life  of  a  soldier,  and  his  offense  hereunder  reviewed  is  aggravated  by  this 
previous  record. 

By  a  very  extraordinary  coincidence  this  record  discloses  the  fact  that  these 
two  soldiers  were  members  of  a  company  commanded  by  Capt  D.  A.  Henckes. 
It  Is  from  the  captain  of  his  company  that  the  soldier  most  Immediately  learns 
discipline  and  obedience.  The  captain  sets  the  example  and  inculcates  the' 
principles  upon  which  the  soldier  is  built  Now,  this  particular  Capt.  Henckes, 
although  for  many  years  an  officer  in  the  Regular  Army,  was  himself  so  un- 
disciplined and  disloyal  that  when  he  was  ordered  to  France  with  his  command 
he  sought  to  resign  because  he  did  not  want  to  fight  the  Germans.  Born  in 
this  country  and  for  20  years  an  officer  in  its  Army,  under  sworn  obligation  to 
defend  the  United  States  against  all  her  enemies,  domestic  and  foreign,  he 
still  sought  to  resign ;  and  when  the  resignation  was  not  accepted,  and  he  went 
to  France,  the  conunander  in  chief  was  obliged  to  return  him  to  this  country 
because  of  his  improper  attitude  toward  the  military  service  and  his  country's 
cause  in  this  war.  He  was  thereupon  court-martialed  and  is  now  serving  a 
sentence  of  25  years  in  the  penitentiary  for  his  lack  of  loyalty  and  lack  of 
discipline. 

I  confess  I  do  not  see  how  any  soldiers  in  his  company  could  have  been 
expected  to  learn  the  proper  attitude  toward  the  military  service  from  such 
a  commander.  I  do  not  suggest  that  the  shortcomings  of  Capt.  Henckes  be 
made  an  excnse  for  their  disobedience,  but  these  mere  youths  can  barely  be  put 
to  death  under  these  circumstances,  and  I  therefore  recommend  that  the  sen- 
tence in  each  case  be  commuted  to  one  involving  penal  servitude  under  circum- 
stances which  will  enable  them  by  confinement  in  the  Disciplinary  Barracks  at 
Fort  Leavenworth  to  acquire  under  better  conditions  a  wholesomer  attitude 
toward  the  duty  of  a  soldier.  Orders  accompanying  this  letter  are  drawn  for 
your  approval  which  will  carry  out  the  recommendation  here  made. 

In  view  of  the  fact  that  both  Fishback  and  Ledoyen  had  been  previously 
guilty  of  minor  offenses,  as  disclosed  by  the  record,  the  penalty  suggested  is 
three  years'  confinement. 

Respectfully  submitted. 

Secbetaby  of  Wab. 

Exhibit  126. 

Thb  Whitb  House, 

Washington,  May  4, 1918, 

My  Deab  Mb.  Secbetaby  :  I  am  in  entire  agreement  with  you  about  the  cases 
of  Pvts.  Jeff  Cook,  Forest  D.  Sebastian,  Stanley  C.  Fishback,  and  Olon  Ledoyen, 
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and  have  taken  pleasure  In  signing  the  orders  which  yon  were  kind  enough  to 
have  drawn  up  for  me. 
May  I  not  thank  you  for  your  very  full  and  eonviiA;ing  letter. 
Cordially  and  sincerely,  yours, 

WOODBOW  WHfiON. 

Hon.  Nkwton  D.  Bakxb, 

Secretary  of  War. 


EZBIRIT  127. 


THE  White  House^ 

May  4.  1918. 

In  the  foregoing  case  of  Pvt.  Forest  D.  Sebastian,  Company  G,  Sixteenth  In- 
fantry, sentence  is  confirmed. 

In  view  of  the  youth  of  Pvt.  Sebastian,  and  the  fact  that  his  offense  seens 
to  have  been  wholly  free  from  disloyalty  or  conscious  disregard  of  his  duty, 
I  hereby  grant  him  a  full  and  unconditional  pardon,  and  direct  that  he  report 
to  his  company  for  further  military  duty. 

The  needs  of  discipline  in  the  Army  with  propriety  impose  grave  penalties 
upon  those  who  imperil  the  safety  of  their  fellows,  and  endanger  their  coun- 
try's cause  by  lack  of  vigilance,  or  by  inft'actions  of  rules  in  which  safety  has 
been  found  to  rest.  I  am  persuaded,  however,  that  this  young  man  will  take 
the  restored  opportunity  of  his  forfeited  life  as  a  challenge  to  devoted  service 
for  the  future,  and  that  the  soldiers  of  the  Army  of  the  United  States  tn 
France  will  realize  too  keenly  the  high  character  of  the  cause  for  which  they 
are  fighting,  and  the  confidence  which  their  country  reposes  in  them  to  permit 
the  possibility  of  further  danger  from  any  similar  shortcoming. 

Wooittow  Wilson. 


Exhibit  128. 

The  White  House, 

May  4.  1918, 

In  the  foregoing  case  of  Pvt.  Jeff  Cook.  Company  G,  Sixteenth  Infantry, 
sentence  is  confirmed. 

In  view  of  the  youth  of  Pvt.  Cook,  and  the  fact  that  his  offense  seems  to 
have  been  wholly  free  from  disloyalty  or  conscious  disregard  of  his  duty,  I 
hereby  grant  him  a  full  and  unconditional  pardon,  and  direct  that  he  report 
to  his  company  for  further  military  duty. 

The  needs  of  discipline  in  the  Army  with  propriety  Impose  grave  penalties 
upon  those  who  imperil  the  safety  of  their  fellows,  and  endanger  their  coun- 
try's cause  by  lack  of  vigilance,  or  by  infractions  of  rules  in  which  safety  ha? 
been  found  to  rest.  I  am  persuaded,  however,  that  this  young  man  will  take 
the  restored  opportunity  of  his  forfeited  life  as  a  challenge  to  devoted  servlf*e 
for  the  future,  and  that  the  soldiers  of  the  Army  of  the  United  States  in 
France  will  realize  too  keenly  the  high  character  of  the  cause  for  which  they 
are  fighting,  and  the  confidence  which  their  country  reposes  in  them  to  permit 
the  possibility  of  further  danger  from  any  similar  shortcoming. 

WOODBOW  WlLSOT^. 

Inc.  5. 


EXHTBIT  129. 


The  White  House, 

May  i,  J91S. 

In  the  foregoing  case  of  Pvt.  Olon  Ledoyen,  Company  B,  Sixteenth  Infantry, 
sentence  is  confirmed;  but  commuted  to  three  years'  penal  servitude  at  the 
Disciplinary  Barracks  at  Fort  Leavenworth,  Kans.,  United  States  of  America. 

W^ooDBow  Wilson, 


Exhibit  130. 


The  White  House, 

May  4>  19iS. 
In  the  foregoing  case  of  Pvt.  Stanley  C.  Flshback,  Company  B,  Sixteenth 
Infantry,  sentence  Is  confirmed ;  but  commuted  to  three  years*  penal  servitude 
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at  the  Disciplinary  Barracks  at  Fort  Leavenworth,  Kans.,  United  States  of 
America. 

*  WooDBOw  Wilson. 


Exhibit  131. 


Wab  Depabtment, 
,         Office  of  The  Judge  Advocate  Genebal, 

May  U,  1918, 

Memorandum  for  Gen.  Crowder : 

I  have  talked  over  the  phone  with  the  pardon  clerk  in  the  Department  of 
Justice.  He  sees  no  legal  objection  of  any  kind  whatsoever  to  the  method  the 
President  has  here  taken  of  granting  these  two  soldiers  a  pardon.  He  says  it 
l^  a  legal  pardon.  He  suggests,  however,  that  a  copy  of  the  President's  action 
should  be  sent  to  each  of  the  soldiers  and  a  statement  obtained  from  them  that 
they  accept  the  pardon  granted.  The  paper  then  to  be  returned  to  the  Wair 
Department  for  filing  in  the  office  of  The  Adjutant  General  of  the  Army.  It 
seems  to  me  that  the  action  of  the  soldiers  in  taking  their  release  is  sufficient  to 
abow  by  implication  that  they  do  accept  the  pardon.  However,  I  suggest  that 
when  the  order  is  printed  the  action  suggested  be  taken  by  sending  a  copy  of 
the  printed  order  to  each  of  the  soldiera 

H.  M.  MoBBOw, 
Lieutenant  CoUmel,  Judge  Advocate^  Executive  Offlcer, 

(Notation  In  Ink:)  Approved.    Take  action  accordingly. 

B.  H.  O. 
May  15. 


EXHIBTT  132. 

Wab  Depabtment, 
Office  of  the  Inbpectob  General, 

Washingttm,  March  27,  1919. 

Maj.  B.  D.  Spaulding;  appointed  from  enlisted  man;  graduate  of  Maryland 
Asricnltural  School ;  dvil  engineer. 

Maj.  A.  P.  Withers;  appointed  from  enlisted  man;  high  school  education; 
shipping  clerk,  salesman,  farmer. 

Maj.  P.  L.  Ransom,  graduate  of  University  of  Vermont,  B.  S. 

Maj.  Phillip  Remington,  former  quartermaster  sergeant;  high  school  educa- 
tion. 

Lieut.  Col.  J.  P.  Bubb,  Unite<l  States  Military  Academy,  1905. 
Capt  A.  F.  Kingnian,  graduate  of  Harvard  University;  also  Massachusetts 
Technology,  electrical  engineer. 
Lieut  William  J.  Black;  no  professional,  legal,  or  business  training. 

Wm.  Gobdon. 


Wab  Depabtment, 
Office  of  the  Inspectob  Genebal, 

Washington,  March  26,  1919, 
Lieut  Paul  C  Green,  attorney  at  law,  graduate  of  law  school. 
Lieut  H.  W.  Clarke,  killed  In  action  May  28,  1918,  newspaper  reporter ;  no 
^olle^e. 
Lieut  R.  R  Cooper,  chemist,  high  school  education. 
Lieut  Robert  P.  Clark,  graduate  of  University  of  Maine;  no  law. 

Wm.  Gobdon. 


Exhibit  133. 

Mabch  30,  1918. 
?rom:  The  Adjutant  General  of  the  Army. 

To:  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate  General's  Department,  Wash- 
ington, D.  C. 
Subject:  Travel  orders. 

The  Secretary  of  War  directs  as  necessary   in   the  military  service  that, 
iccompanied  by  Mr.  Earle  L.  Brown,  civilian  clerk,  you  will  proceed  not  later 
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than  April  1,  1918,  to  Ottawa,  Canada,  for  the  purpose  of  observing  the 
Canadian  forces,  under  confidential  instructions  of  the  Secretary  of  War,  an^l 
upon  completion  of  this  duty  you  and  Mr.  Brown  will  return  to  your  proper 
station. 

Mr.  Brown  will  be  paid  $4  per  day  In  lieu  of  actual  exx)enses  and  the  Quar- 
termaster Department  will  furnish  him  the  necessary  transportation. 

A.  G.  LoTT, 
Adjutant  GeruraL 


ExHiBrr  1S4. 
[Personal.] 


Masch  20.  1918. 

•  Gen.  Crowder  :  1.  I  am  now  ready  to  start  at  any  time  on  the  propc»s(^I 
loumey  for  the  study  of  the  Allies*  war  laws  and  administration.  I  think  ro*- 
departure  should  be  hastened. 

2.  More  time  will  be  required  than  I  first  reckoned.  A  rough  estimate  is 
one  week  at  Ottawa,  three  or  four  weeks  at  London,  three  or  four  weeks  ar 
Paris,  two  weeks  in  conference  with  our  own  authorities,  military  and  dvil. 
About  20  days  will  be  consumed  in  ocean  travel  going  and  returning.  I  couM 
leave  for  Ottawa  almost  immediately. 

3.  I  have  from  time  to  time  had  conference  with  members  of  the  varitms 
foreign  missions  here,  whereby  I  am  satisfied  I  better  know  what  is  nee<]eil. 
and  how  to  get  it  MaJ.  Innes,  of  the  British  Embassy,  has  been  the  soul  cf 
courtesy,  very  interested,  and  very  helpful.  With  great  kindness  he  has  offereil 
to  place  his  chambers  at  the  Inns  at  my  disposal. 

4.  My  information  is  that  the  volume  and  the  character  of  the  work,  together 
with  the  dlfliculty  of  getting  the  services  of  a  stenographer  abroad,  will  abs*> 
Blutely  necessitate  my  taking  along  a  stenographer  from  this  oflSce,  T\i^ 
volume  of  dictation,  copying,  and  note  taking  will  make  the  continuous  servi<5^ 
of  a  stenographer  indispensable. 

5.  I  am  sure  I  do  not  exaggerate  the  benefits  that  will  result  from  such  a 
tour.  There  have  been  missions  for  everything  else,  but  nothing  has  be^n 
done  to  acquaint  us,  especially,  with  the  war  laws  and  administration  of  tfa^ 
Allies.  Indeed,  it  would  be  diflScult  to  exaggerate  the  benefits.  I  am  qmt»^ 
sure  that  the  results  of  such  a  tour  and  study  will  be  helpful  to  the  Gov- 
ernment, to  the  department,  and  to  you,  and  that  it  will  be  especially  b%^nt»- 
ficlal  and  I  hope  creditable  to  you,  to  me,  and  to  this  oflSce.  I  feel  tliat  thi> 
office,  thus  prepared,  will  thereby  be  enabled  to  exert  greater  influence  in  the* 
department  and  outside  of  it. 

AXSKLI. 


[Confidential.] 

April  17,  1918. 
Prom :  The  Adjutant  General  of  the  Army. 
To :  Brig.  Gen.  Samuel  T.  Ansell,  Acting  Judge  Advocate  General,  Washlngt«>n. 

D.  C. 
Subject:  Travel  order. 

The  Secretary  of  War  directs  as  necessary  in  the  military,  service  that  you 
proceed  not  later  than  the  20th  instant  to  the  port  of  embarkation,  HoNiken, 
N.  J.,  and  thence  to  France  and  such  other  countries  in  Europe  as  may  be  foun*? 
necessary  for  the  purpose  of  observing  the  principles  and  practice  of  the  wur 
laws  and  administration  of  the  allied  countries,  in  accordance  with  directions 
previously  given  the  Judge  Advocate  General.  Upon  completion  of  this  duty 
you  will  return  to  your  proper  station.  Report  of  your  observations  will  tw* 
made  In  writing  to  the  Judge  Advocate  General  of  the  Army. 

A.  G.  LoTT,  Adjutant  GeneraL 


EXHIBPT  135. 
PERSONAL  REPORT  OF  GEN.  8.  T.  ANSELL*8  TRIP  ABROAD. 

(Original  and  carbon  copy  of  report  are  now  In  the  files  of  the  Judge  Advi»- 
cate  General's  office.    C.  H.  P.) 
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At  Ska,  U.  S.  S.  "  Plattsbubo," 

July  8,  1918. 

Fnmi :  Brij;.  Gen.  S.  T.  Ansell,  Judge  Advocate  General,  United  States  Army. 
To:  The  Jndge  Advocate  General  of  the  Army. 

Subject :  Report  of  a  study  of  war  law  and  administration  of  the  allied  nations 
made  dorlng  a  recent  tour  of  investigation. 

♦  ****** 

CONCLUSION. 

The  scope  of  this  report  complies  with,  and  Is  limited  to,  the  terms  of  the 
order.     I  am  prepared,  if  It  be  your  pleasure,  to  report  to  you  orally  on  the  ad 
ministration  of  our  own  department  In  France,  together  with  my  views  upon 
the  military  situation. 

S.  T.  Anbelu 


Exhibit  13a 

Mabch  8,  1919. 

My  Deas  Mb.  Sbcbetabt  :  I  was  very  glad  to  receive  your  letter  of  March  1, 
4-alllng  upon  me  for  a  brief  statement  of  the  facts  concerning  the  organization 
for  and  the  practice  of  the  administration  of  military  Justice  during  the  war. 
I  agree  heartily  with  you  that  there  has  been  no  opportunity  for  our  people  to 
Iiear  through  the  press  more  than  reports  of  fragmentary  and  inflamed  criti- 
cisms ba.sed  on  sensationalized  allegations  and  that  they  are  entitled  to  a  state- 
ment of  the  case  as  It  is  recorded  In  and  viewed  by  the  department. 

The  circumstances  that  have  most  amazed  me  in  my  following  of  the  press 
reports  are  that  the  public  Interest  has  been  carried  and  sustained  by  a  sup- 
posed controversy  betwe^i  myself  and  an  officer  of  my  department,  Gen.  Ansell, 
nnd  yet  that  the  exceedingly  small  margin  of  actual  controversy  Is  entirely  lost 
to  sight  in  a  murk  of  supposed  instances  of  harsh  or  unjust  treatment  of  sol- 
diers which  bears  little  or  no  relation  to  Gen.  Anseirs  lack  of  concurrence  with 
the  views  of  the  War  Department.  I  think  therefore  that  a  clear  statement  of 
the  organic  basis  of  that  difference  of  opinion  will  go  far  to  clear  the  atmosphere 
and  leave  us  in  a  position  to  discuss  separately  the  allegations  of  harshness  or 
injustice. 

Gen.  Ansell  contends  that  there  is  a  fault  in  the  organic  structure  of  the 
court-martial  system,  in  the  fbct  that  after  a  man  has  been  tried  by  court- 
martiaU  and  the  record  of  trial  has  been  reviewed  by  the  authority  that  ap- 
pointed the  court  (usually  a  military  officer  of  high  rank)  and  by  him  finally 
approved  and  carried  into  execution,  there  is  no  further  appellate  body  or 
officer  who  can  review  the  appointing  officer's  review  and  modify,  affirm,  or  re- 
verse his  action. 

With  this  I  agree  and  there  is  no  controversy  about  It.  I  submitted  and  you 
approved  in  January,  1918,  a  draft  of  legislation  vesting  such  a  further  appel- 
late or  reviewing  power  in  the  President.  The  draft  was  introduced  and  died 
in  the  Senate  Military  Committee,  which  no  doubt  considered  it  of  less  actual 
importance  than  other  pressing  business  of  the  war.  If  this  were  the  only 
^)l^!ed  difference  of  opinion  within  the  department,  therefore  It  vanishes  with 
this  jrimple  statement  and  It  is  difficult  to  perceive  a  cause  for  unusual  Interest. 

The  storm  centers,  however,  about  three  briefs — two  from  Gen.  Ansell  and 
<«ie  from  myself  to  you.  Strange  to  say,  those  briefs  were  not  addressed  prevl- 
o\iH\y  to  the  desirability  of  such  a  pow«r  of  review.  That  is  conceded.  They 
were  addressed  solely  to  the  question  of  whether  that  power  had  not  actually 
f»een  granted  by  section  1199,  R.  A.,  a  law  that  had  been  on  the  statute  books 
for  55  years  with  but  a  single  attempt  to  deduce  from  it  the  grant  of  so  broad  a 
power  in  any  officer  of  the  Government.  That  single  attempt  was  made  in  a 
fft»sperate  effort  to  obtain  the  release  of  a  convicted  soldier  by  habeas  corpus. 
The  precise  question  on  which  Gen.  Ansell  and  I  do  not  agree  was  carriwl  into 
n  circuit  court  of  the  Tnited  States  and  there  decided  once  for  all  in  a  manner 
binding  on  all  administrative  officers  sworn  to  execute  the  law  as  they  find  it. 
I  shall  not  prolong  this  statement  by  discussion  of  that  question.  That  any 
a«lminlstrative  officer  would  be  Justified  In  finding  in  the  unequivocal  language 
of  a  statute  so  old,  against  the  reasoned  Judgment  of  a  Federal  court  and  Uw 
administrative  practice  of  55  years,  a  hidden  meaning  revolutionizing  the  en- 
tire system  of  military  Justice  is  simply  preposterous.  Gen.  Ansell 's  argument 
was  an  eager,  earnest  plea  for  a  forbidden  short  cut  based  on  expediency  rather 
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than  on  reason.  With  the  desirability  of  such  an  appellate  power  in  the  Presi- 
dent you  agreed  and  forthwith  requested  it  of  Ck)ngre8a,  which  alone  could  fn^TU 
it.  Countenance  of  a  plan  to  play  ducks  and  drakes  with  a  statute  of  the  I'nitfl 
States  you  refused.  The  briefs  are  in  the  Congressional  Record  or  in  tN^ 
reports  of  committee  hearings  and  they  may  confidently  be  left  to  the  readin? 
of.  any  fair-minded  man — lawyer  or  layman.  That  thread  of  the  story  Is  at 
an  end. 

But  if  the  controversy  is  not  over  the  advisability  of  such  an  appelate  power 
and  not  in  a  substantial  sense  in  the  famous  briefs,  where  is  it?  It  li&i  in  this? 
First,  that  Gen.  Ansell  believes  that  the  power  when  granted,  should  foe  vested  tr 
the  Judge  Advocate  General  and  that  a  complete  judicial  system  with  fiaithfnl 
analogies  to  the  organization  and  procedure  of  civil  courts  should  be  snl»- 
stituted  for  the  present  simple  and  direct  system  of  Army  discipline,  while  the 
departm^it  believes  that  the  power  should  be  vested  in  the  President;  that 
with  such  a  grant  of  ixywer  the  faults  of  the  existing  system  will  be  complete)! 
removed  with  the  exercise  of  those  powers  and  with  the  improvements  that 
have  been  Instituted  in  the  last  two  years. 
These  are  the  real  issues  and  the  only  ones. 

The  case  is  one  of  technical  ramifications  and  I  am  sorry  that  limitations  of 
space  will  not  carry  to  the  American  people  the  wealth  of  fact  and  argument 
to  be  found  in  the  files  of  the  department.  Each  of  the  points  of  controversy 
must  be  discussed  briefly  and  without  available  technicality. 

What  is  proposed  is  to  carry  the  principles  of  the  civil  code  and  civil  court 
principles  of  procedure  into  our  military  system.  Appeal  is  made  to  th^* 
Anglo-Saxon  conviction  of  the  net  desirability  for  the  guarded  procedure,  the 
technicalities  of  indictment  and  pleading  and  the  stays,  delays,  and  rights  of 
appeal,  which  characterize  our  criminal  courts.  The  real  effect  of  such  a 
charge  has  not  been  examined  but  it  is,  in  fact,  a  divorc«nent  of  the  powir 
to  control  discipline  from  the  power  to  command  armies.  Indeed  an  analog 
has  been  suggested  between  an  army  and  a  government  and  it  Is  urged  that  our 
governmental  distinction  and  separation  between  the  executive  and  Judicial 
system  must  be  carried  into  the  Army  and  that  no  commanding  ofllcer  should  b*» 
permitted  to  appeal  to  the  disciplinary  measure  of  trial  by  court-martial  with- 
out the  concurrence  of  his  law  officer  or  judge  advcicate,  who  should  be,  and 
usually  is,  a  man  learned  in  the  technicalities  of  civil  practice.  Thus  if  :* 
division  commander  intrusted  with  a  major  part  in  the  Argonne  offensive  hnd 
contumaciously  declined  to  carry  out  his  part  of  the  general  plan,  he  could 
not  be  brought  to  trial  by  Gen.  Pershing  unless  the  Judge  advocate  of  the 
American  Epeditionary  Forces  concurred. 

Our  civil  code  Is  good.  It  protects  our  most  sacred  liberties,  but  gentlemen 
who  contend  that  it  should  be  substituted  for  our  military  code — ^whi<^  is  ais.» 
good — forget  that  the  purposes  of  the  two  systems  are  diametrically  <^p4>sed. 
The  civil  code  Is  designed  to  encourage,  permit,  and  protect  the  very  widest 
limit  of  individual  action  consistent  with  the  minimum  necessities  of  organize*} 
government.  The  military  code,  and  especially  our  military  code,  IS  de^gnetl 
to  operate  on  men  hurriedly  drawn  from  the  liberal  operation  of  the  dvil  civie. 
and  to  concentrate  their  strength,  their  thought,  their  individual  action  «>n 
one  common  purpo.se,  the  purpose  of  victory. 

The  common  purpose  is  the  plan  of  action.  The  plan  of  action  can  not  tw>. 
as  we  have  heard  it  is  in  the  Bolshevlki  army,  the  debated  sense  of  the  Arm^v. 
The  plan  of  action  is  and  must  be  the  plan  of  the  Commander.  Therefore 
individual  liberty  of  action  Inconsistent  with  that  common  purpose  must  b** 
restricted.    The  military  code  is  designed  to  accomplish  that  purpose. 

The  truth  is  (and  our  people  have  lately  seen  it  demonstrated  \n  a  thoiisar.ti 
ways)  that  peace  and  war  both  demand  sacrifices  of  individual  liberty  to  u 
common  purpose,  but  such  sacrifices  in  war  are  Infinitely  greater  in  numt>t*r 
and  degree  than  they  are  In  peace.  The  soldier  from  the  day  he  dons  his  uni- 
form nmst  be  prepared  to  sacrifice  much  of  his  old  freedom  of  action,  and 
Indeed  he  swears  to  do  so  in  his  oath  to  obey  the  orders  of  his  commander. 

What  is  the  essence  of  all  this?  It  is,  that  for  the  purposes  of  peace  ^f 
demand  an  intricate  legal  system,  even  at  the  cost  of  technicalities,  delayiv. 
and  abstruse  rules  of  law — we  demand  the  admirable  system  of  checks  and  bii!- 
ances,  that  is  illustrated  by  the  divorce  of  our  executive  from  our  Judicial 
system.  We  Intrust  ourselves  to  these  devices  rather  than  to  the  fairness  aiHj 
Justice  in  the  hearts  of  men.  The  very  nature  of  war  is  such  that  men  forgn 
the  sordid  views  that  made  those  checks  and  balances  necessary.  They  giv^* 
the  Nation,  willingly  and  eagerly,  their  fortunes  and  their  lives,  and  in  such  a 
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time  of  patriotic  exaltation,  we  willingly  give  OTer,  and  tlie  peril  is  snch  that 
we  must  give  over,  this  adherence  to  artificial  safeguard  of  complex  rales  and 
tn]j»t  our  individual  rights  more  and  more  to  the  principles  of  humanity,  honor, 
and  Justice  in  the  breasts  of  our  fellow  citiaens  who  are  offering  their  lives  and 
fortunes,  as  we  are  offering  ours,  to  the  perpetuation  of  omr  institutions  and 
for  the  common  good.  On  this  theory  the  soldier  is  remitted  to  the  simple 
and  direct  procedure  for  the  enforcement  of  discipline  in  the  Army.  His  court 
bus  its  inception  in  the  old  courts  of  chivalry  and  honor,  and  the  essential 
principle  remains.  His  conduct  is  taken  before  his  comrades  who  determine 
whether  it  is  the  conduct  of  a  soldier  or  no. 

In  this  lies  the  difference  between  the  systems  for  civil  and  military  Justice. 
The  War  Department  naturally  adheres  to  the  latter  system.  It  repels  the 
thought  of  an  army  in  the  field  with  two  conunanders — one  in  charge  of  its 
discipline  and  one  in  charge  of  its  strategical  and  tactical  maneuver.  The 
picture  is,  to  the  student  of  war  or  to  the  man  with  the  slightest  familiarity 
with  things  military,  nothing  less  than  ridiculous. 

I  should  be  willing  to  rest  with  this  statement  were  it  not  that  it  has  been 
said  that  without  such  a  radical  change  as  is  proposed  we  have  witnessed 
atrocities  of  injustice  and  that  they  are  traceable  to  faults  in  the  existing 
system  of  military  Justice.  I  have  said  that  there  is  one  such  fault.  That 
fault  is  imposed  by  a  statute  of  the  United  States.  I  presented  it  to  Congress 
for  correctloo  and  it  was  not  corrected.  The  fault  lies  not  In  the  fault  of  a 
dvil  Judicial  system,  but  in  the  lack  of  a  power  to  reverse,  modify,  or  affirm 
the  action  of  a  military  commander  on  the  findings  and  sentence  of  a  court- 
martiaL  I  think  we  have  disposed  of  the  contention  that  the  power  should  lie 
in  the  Judge  Advocate  GeneraL    It  should  lie  in  the  President 

But  what  actual  harm  has  resulted  from  this  fault?  I  have  covered  the 
facts  in  my  letter  to  you  of  February  13.  I  can  not  repeat  them  here.  It  is 
only  tlie  executed  portion  of  a  sentence  that  the  present  power  of  the  Presi- 
dent does  not  reach.  In  order  that  such  power  as  he  now  has  may  reach 
('Very  case  of  injustice,  excessive  sent^ice,  and  illegality  appearing  in  a  trial 
by  general  court-martial  a  mechanism  has  been  created  in  the  office  of  the 
Judge  Advocate  General  that  gives,  I  venture  to  say,  a  scrutiny  more  far- 
reaching  and  exacting  than  is  possible  under  any  civil  system  under  the  sun. 
I  simll  not  repeat  its  description  or  its  record  as  shown  in  my  letter  to  you 
I'f  February  13,  but  I  shall  content  myself  with  an  assertion  that  I  stand  upon 
it<  record  and  that  its  record  is  complete  and  open  to  the  public. 

That  mechanism  added  to  the  power  of  final  review  in  the  President  asked  for 
over  a  year  ago  will  make  the  system  such  that  I  am  willing  to  stand  or 
fali  by  it 

So  much  for  the  controversy  that  has  been  magnified  in  the  press  and  on  the 
floor  of  CbngresB — ^this  stat^nent  would  not  be  complete,  however,  without 
reference  to  the  allegations  that  have  shocked  the  Nation  and  in  respect  of 
which  the  Nation  is  entitled  most  of  all  to  assurance.  It  is  asserted  and 
attempted  to  be  established  by  example  that  the  sentences  of  courts-martial 
during  the  war  have  been  atrociously  severe. 

I^et  me  say  first  of  all  that  the  criticism  that  they  are  severe  is  not  a  criticism 
of  the  system  of  military  Justice,  it  is  not  a  criticism  of  my  administration  of 
that  system.  It  Is  a  criticism  of  the  oilicers  who  imposed,  for  instance,  sentences 
of  death  for  sentinels  convicted  of  slewing  on  post,  for  soldiers  wilfully  and 
contumaciously  refusing  to  obey  the  direct  orders  of  their  commanding  officers, 
and  for  des^tion  in  time  of  war,  and  it  is  a  criticism  of  the  Congress  which 
tuthorized  a  death  penalty.  In  plain  statutory  terms  to  be  assessed  on  con- 
victions for  these  offenses.  I  do  not  mean  to  say  that  if  criticism  in  the  con- 
BcctJon  is  due  I  am  immune.  I  am  not.  I  agree  with  the  statute,  and  shall 
defend  It  but  I  am  not  responsible  for  it. 

Considering  the  charges  from  the  standpoint  of  the  officers  who  assessed  the 
■entences,  let  us  see  who  they  are.  Are  they  military  zealots — men  ground  in 
•n  iron  and  heartless  system  until  the  liberal  views  of  civil  practice  are  ironed 
0ot  of  their  souls?  They  are  not  They  are  men  taken  in  a  general  drngiiet 
through  the  Nation  so  lately  that  the  civilian  clothes  they  left  behind  them 
•re  not  yet  out  of  style.  Hiey  come  from  every  walk  of  life.  There  are 
200,000  of  them.  They  comprise  a  faithful  cross  section  of  our  whole  people 
fnd  our  national  life. 

,  What  is  this  charge  of  severity  by  them?  We  have  seen  that  it  can  not  be  an 
pdictment  of  the  system.  It  is  simply  a  difference  between  the  opinions  of 
pell-meaning  and  human  critics  far  removed  from  the  scene  of  the  offenses 
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punished  and  with  only  a  partisan,  inadequate  and  highly  colored  statement  of 
that  case  to  guide  them,  and  the  opinions  of  men  who  considered  the  foots 
under  the  solemn  obligation  of  an  oath  to  be  honest,  impartial,  and  fair,  wb<) 
lived  in  the  environment  of  the  offense  and  were  steeped  in  the  reasons  inaklDg 
it  grave,  and  who  assessed  the  sentence  in  the  performance  of  the  highest  dric 
duty  of  man — the  defense  of  home  and  country. 

These  men  can  not  merit  the  indictment  and  diatribe  that  has  been  beapeil 
upon  their  action.  As  Burke  has  said,  you  can  indict  a  few  individuals  bnt 
you  can  not  indict  a  nation.  These  men  are  a  portion  of  the  Nation — ^the  por- 
tion that  has  been  dedicated  to  death  If  need  be  to  save  the  Nation  from  de- 
struction. Their  expression  and  not  that  of  men  3,000  miles  from  the  field 
of  action  is  certainly  the  voice  of  the  Nation  on  the  punishments  that  should 
be  meted  out  to  men  who  imperil  its  honor  and  its  safety. 

Why  should  the  offenses  by  a  soldier  of  sleeping  on  a  post  of  the  guard 
desertion,  disobedience  of  orders  be  punishable  by  death?  Because  cities  and 
fortifications  and  armies  have  been  lost  through  the  drowsiness  of  seiitiDels; 
because  armies  have  been  disintegrated  and  nations  humbled  by  desertioo: 
because  battles  have  been  lost  and  peoples  sold  into  captivity  by  the  disobedience 
of  poldlers. 

I  can  not  enter  this  discussion  further.  To  us  at  home,  in  comfort  and  in 
present  peace,  it  is  next  to  Impossible  to  reconcile  the  almost  unanimous  >1ew 
of  soldiers  in  the  theater  of  war  on  the  gravity  of  these  and  many  other  lesser 
offenses  by  their  comradea  Therefore  the  execution  of  not  one  sentence  of 
death  for  these  things  has  been  approved  by  me  and  not  one  such  sentence  has 
been  executed.  Also,  as  I  showed  you  in  my  letter  of  February  13,  heavy  sen- 
tences have  been  reduced  comprehensively  and  uniformly.  But  even  with  th.ni 
said  I  can  neither  condemn  the  100,000  officers  who  assessed  sentences,  nor  tb« 
law  of  Congress,  nor  the  system  under  that  law  that  made  them  possible. 

There,  Mr.  Secretary,  are  tlie  main  issues  of  principles.  I  shall  discuss  st 
this  place  neither  individual  cases  nor  minor  principles  that  have  been  put  In 
issue.  They  all  come  baclc  to  the  essential  bases  that  are  here  stated.  I  am 
willing  at  the  proper  time  to  take  up  either  subject  or  any  variation  umle^ 
either.    I  can  defend  them  all  to  the  satisfaction  of  any  fair-minded  citizen. 

Hostile  critics  will  undoubtedly  assert  that  the  observations  I  have  submittni 
commit  me  to  a  support  of  excessive  sentences,  which  of  course  is  not  tree. 
I  only  speals  the  probable  viewpoint  of  the  officers  who  have  assessed  these 
sentences.  But  it  may  be  said  with  entire  accuracy  that  on  the  day  the  armistiiv 
was  signed,  November  11,  1918,  no  person  was  serving  the  sentence  of  a  general 
court-martial  who  had  on  that  date  entered  upon  the  execution  of  the  excessive 
portion  of  his  sentence.  As  you  are  aware,  shortly  after  my  resumption  of  fall 
charge  of  the  office  of  the  Judge  Advocate  General,  I  recommended  the  convenin? 
of  a  board  of  clemency  to  undertake  with  the  greatest  expedition  the  adjust- 
ment of  war-time  punishments  to  peace-time  standards  and  that  an  admooitioii 
was  issued,  upon  my  recommendation,  to  courts-martial  and  reviewing  authori- 
ties, both  at  home  and  abroad,  to  conform,  unless  special  reasons  influenced  then 
to  a  contrary  course,  to  the  limits  of  punishment  observed  in  time  of  peace. 

T  come  now,  with  the  utmost  reluctance  to  a  few  distasteful  paragraphs  ^^f 
personal  vindication.  My  motives  and  my  actions  have  been  attacked,  ev»»n 
my  veracity  has  been  insinuated  against,  and  I  have  been  advertised  as  havins 
hampered  the  efforts  of  Gen.  Ansell.  I  have  been  set  off  against  him  as  reai- 
tlonary. 

It  has  been  said  that  the  present  military  code  is  archaic.  I  merely  say  that 
I  began  what  proved  a  tedious  and  heart-breaking  task  of  years  to  obtain  a 
complete  revision  of  the  old  military  code  early  in  my  service,  personally  c'^' 
ducted  that  ta.*5k  beginning  with  my  appointment  as  Judge  Advocate  General 
and  at  the  end  of  four  annual  disappointments  obtained  its  complete  revla^i^ 
in  1916. 

During  much  of  the  time  Gen.  Ansell  was  one  of  the  most  promising  sih^ 
trusted  officers  in  my  office.  During  all  the  time  that  the  code  was  in  revisi'^p 
he  never  suggested  to  me  nor,  so  far  as  I  can  learn,  to  anyone  else  any  of  tb*' 
changes  he  is  suggesting  now.  He  participated  in  preparing  the  mannal  f«'* 
courts-martial  which  was  based  upon  the  new  code,  but  he  advanced  noneof 
these  new  views. 

Indeed,  the  first  time  tliat  I  was  advised  of  such  a  view  was  in  November. 
1917,  on  the  occasion  of  his  presenting  to  you — ^not  through  me  and  entir»'!? 
without  consulting  me — ^the  first  of  the  elaborate  briefs  about  which  so  uiU'" 
has  been  made.    It  has  been  charged  that,  as  a  result  of  tliat  brief  an  owtf 
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designating  him  as  Acting  Judge  Advocate  General  was  revoked,  and  farther 
that  he  was  relieved  from  his  duties  of  supervising  the  administration  of  mili- 
tary Justice.  Nothing  could  be  further  from  the  truth.  He  was  never  relieved 
from  Ills  duties  supervising  the  administration  of  military  Justice  except  to 
take  a  trip  to  France,  which  he  was  eager  to  do,  and  this  was  considerably  after 
the  submission  of  the  brief  and  after  the  revocation  of  the  order  appointing  him 
Acting  Judge  Advocate  General  and  relieving  me  of  my  functions.  That  order 
was  killed  before  I  imew  anything  about  the  brief.  It  had  never  been  published. 
It  had  been  obtained  by  him  from  the  Chief  of  Staff  without  consulting  you  and 
without  your  knowledge,  and  it  was  revoked  by  you  because  It  was  contrary  to 
jour  wishes. 

Gen.  Ansell  asked  me  in  a  formal  written  memorandum  to  help  him  secure 
an  order  appointing  him  Acting  Judge  Advocate  General  in  charge  of  my  func- 
tions. I  did  not  wish  to  be  relieved,  but  did  not  wish  to  embarrass  you.  I 
therefore  replied  in  writing  that  he  could  take  the  matter  up  directly  with  the 
Secretary  of  War  in  his  own  way.  He  did  not  take  the  matter  up  with  the 
Secretary  of  War  at  all.  He  took  it  up  with  the  Acting  Chief  of  Staff  with  the 
remark  that  I  concurred.  Upon  this  showing  the  Chief  of  Staff  marked  the 
draft  of  an  order  that  Gen.  Ansell  had  prepared  for  suspended  publication.  By 
accident  I  learned  of  this  order.  This  was  before  I  had  an  intimation  from  any 
source  of  the  preparation  of  the  first  brief,  or  any  Intimation  that  Gen. 
Aosell  had  reached  a  conclusion  as  to  the  desirability  of  an  appellate  power  in 
the  Judge  Advocate  General  I  called  your  attrition  to  the  circumstance,  and 
rou  directed  that  the  order  be  not  published. 

While  it  is  true  that  Gen.  Ansell's  attempt  to  secure  an  order  giving  him  my 
rimctions  as  Judge  Advocate  General  was  concurrent  with  his  preparation  of  a 
^rief  urging  a  revolution  in  the  military  system,  and  his  circulation  of  a  docu- 
Qient  of  such  grave  consequence  among  every  officer  in  my  oflSce  without  giving 
me  the  slightest  information  of  his  efforts,  it  is  not  true  that  I  knew  of  the 
)rfef  until  after  you  directed  the  rescinding  of  the  unpublished  order  appointing 
Urn  Acting  Judge  Advocate  CtoneraL 

It  is  also  true  that  from  that  time  forth  the  feeling  of  trust  and  confidence 
hat  I  had  in  Gen.  Ansell  was  shaken  and  that  you  asked  me  to  spend  more 
>f  my  time  in  the  Judge  Advocate  General's  office  and  less  at  the  office  of 
he  Provost  l^larshal  General,  both  of  which  offices  were  under  my  super- 
ision  and  were  my  responsibility.  It  is  not  true,  however,  that  I  relieved 
Sen.  Ansell  of  his  duties  in  supervision  of  the  administration  of  military 
ustice,  nor  is  it  true  that  he  was  hampered  in  any  reforms  or  Improvements 
(ossible  under  the  law  as  Congress  gave  it.  Except  that  he  was  disappointed 
n  his  effort  to  secure  a  revisory  power  in  the  Judge  Advocate  General  by 
inding,  against  the  decision  of  a  Federal  court  and  the  administrative  practice 
>f  5.')  years,  such  a  power  in  the  existing  statute,  nothing  was  done  to  decrease 
lis  responsibility  for  the  administration  of  military  Justice  or  to  hamper 
lis  freedom  of  action.  That  he  did  not  feel  himself  so  hampered  is  shown  by 
iis  submission,  without  my  knowledge,  of  General  Order  84,  1919,  enlarging 
he  revisory  powers  of  the  Acting  Judge  Advocate  General  in  France,  so  as  to 
Ive  him,  by  delegation,  the  very  power  which  you  had  declined  to  deduce 
rom  1199  Revised  Statutes. 

It  is  further  true  that  the  brief  itself  did  not  tend  to  increase  my  confidence 
a  Gen.  Ansell.  A  decision  was  referred  to  a  statute,  quote<l  only  in  part, 
'hirh.  when  read  in  fulU  rendered  the  decision  of  no  value  to  the  proposal 
t  was  invoked  to  support.  Dicta,  in  a  compendium  of  judicial  definition,  con- 
erninu  the  word  **  review  "  were  cited  from  a  page  upon  which  were  found 
lore  pertinent  definitions  absolutely  refuting  his  view,  and  no  reference  made 
D  the  more  pertinent  definition.  It  was  urged  from  the  vantage  point  of  the 
frat  of  the  Civil  War  records  that  the  power  which  it  was  contended  had 
een  granted  by  the  statute  hud  been  used  during  the  Civil  War  and  for  a 
i>a*tiderable  period  thereafter,  when  the  most  cursory  review  of  the  records 
'a.s  convincing  that  such  was  not  the  case.  It  was  stated  that  the  question 
ad  not  been  addressed  by  the  Fetleral  courts,  when  the  most  fretiuently  con- 
alted  volume  in  the  office  disclosed  that  such  was  not  the  case  and  referred 
irectly  to  the  instance  in  which  the  question  had  been  addressed  and  the 
Dntention  overruIe<l,  and  furtlier  the  case  wns  found  putted  in  our  office  file 
f  the  F^ederal  Ueiwrter.  Finally,  it  was  urjred  unequivocally  that  such  a 
ower  resides  in  the  British  judge  advocate  general,  when  exactly  the  reverse 
}  true,  the  actual  point  having  been  authoritatively  decided  in  a  point  opinion 
f  the  attorney  and  solicitor  general  of  Great  Britain  in  1873. 
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When  it  was  remembered  that  this  was  in  no  sense  a  controversial  brief, 
but  a  memorandum  addressed  to  you  by  an  officer  who  stood  in  the  r6Ie  of 
your  legal  advisor,  and  that  it  was  Intended  to  commit  you  to  a  course  as 
revolutionary  as  any  ever  taken  by  an  administrative  officer,  I  think  I  may  Iv 
Justified  in  the  feeling  of  caution  that  replaced  my  former  implicit  trust. 

I  think  I  can  fairly  say,  however,  that  this  feeling  of  caution  did  not  disturt» 
my  relations  with  Gen.  Ansell  and  was  in  no  way  permitted  then,  or  at  any 
time  thereafter,  to  interfere  with  the  full  use  of  his  conceded  talents  in  the 
task  to  which  he  had  been  assigned. 

Except  for  his  absence  of  about  90  days  In  France  (April-July)  as  sailor 
officer  in  my  office,  he  has  had  abundant  opportunity — indeed,  it  was  his  duty— 
to  introduce  improvements  in  procedure  and  to  remedy  the  harshness  of  iD<li- 
vidual  cases;  but,  notwithstanding  his  present  protestations,  the  fact  is  that 
he  made  but  sparing  use  of  these  opportunities,  having  personally  signed,  for 
example,  the  documents  refusing  to  recommend  clemency  in  three  of  the  cases 
recently  cited  on  the  floor  of  Congress  as  examples  of  excessively  severe 
sentences. 

Attacks  on  the  existing  system  and  the  furor  that  has  been  designed  to 
shake  the  confidence  of  the  American  people  in  the  system  of  military  Justice 
find  their  genesis  in  an  article  published  by  the  correspondent,  Mr.  Rowlam! 
Thomas,  January  19,  1919,  and  in  press  reports  of  a  speech  made  by  Geii. 
Ansell  In  Chicago,  January  26,  1919,  near  the  date  of  my  resumption  of  tho 
duties  of  the  office  of  Judge  Advocate  General.  From  that  time  forward  the 
fire  of  criticism  was  fed  by  an  agitation  contained  in  newspaper  articles  x*x> 
consistently  connected  and  too  instinctively  based  on  distorted  accounts  of 
matter  on  record  in  the  Judge  Advocate  Genera  rs  Office  to  allay  the  thought 
that  a  bitterly  partisan  propaganda  rooted  in  this  office  was  being  oonduct*»d 
by  some  one  therein.  I  do  not  say,  I  do  not  wish  to  be  taken  as  Intimating. 
that  it  was  Gen.  Ansell,  but  I  do  say  with  the  utmost  confidence  that  I  am 
correct,  that  the  propaganda  was  being  fed  into  the  hands  of  the  press  by  tb^^j^e 
seeking  not  a  reformation  of  the  code  but  the  accomplishment  of  ulterior 
motivea 

If  it  were  difficult  for  an  officer  of  my  department  to  obtain  a  hearing  with 
me  or  with  the  Secretary  of  War;  if  there  was  a  single  reason  why  any  situ- 
ation requiring  legislation  should  not  be  presented  to  Congress  with  my  ar»- 
proval  if  I  concurred,  frankly  without  it  if  I  did  not  concur;  if  any  attempt 
had  ever  been  made  by  me  to  make  my  records  difficult  of  access  to  any  prop- 
erly accredited  person  entitled  to  inspect  them,  then  I  could  understand  a  re- 
course to  the  bitter  and  unusual  course  that  has  been  followed  in  this  instance 
None  of  these  hampering  contingencies  exists,  and  therefore  I  can  not  under- 
stand the  course.  When  there  might  have  been  a  fair  hearing  of  an  honest 
difference  of  opinion  in  any  form  yet  addressed,  there  has  been  an  attempt  bj 
furtive  and  demagogic  methods  to  inflame  a  public  opinion  against  the  tniih. 
No  such  attempt  ever  succeeded  and  I  have  no  fear  that  it  will  succeed  in 
this  instance. 

E.  H.  Cbowdeb. 


ExHmiT  137. 

January  3,  1919. 
Memorandum  for  the  Chief  Military  Justice  Division. 

1.  I  have  heretofore  advised  you  frequently  and  informally,  and  I  take  thi^ 
occasion  to  advise  you  more  formally,  of  certain  views  of  mine  which  I  believe 
to  be  worthy  of  consideration  and  perhaps  observation  by  those  who  have  to  <^• 
with  the  administration  of  military  Justice;  indeed,  in  my  Judgment,  must 
be  observed  generally  in  the  establishment,  if  that  administration  is  to  be  what 
Justice  requires  it  to  be  and  w^hat  thoughtful  public  opinion  would  like  It  to  bp, 
I  advise  you  thus  that  my  views  may  not  be  misunderstood  and  that  tliey  msy 
furnish  you  with  a  general  guide  in  the  review  of  proceedings  and  const ituio 
your  authority  for  action  in  which  you  and  others  may  not  personally  concur. 

2.  Courts-martial  are  courts,  tribunals  for  the  doing  of  Justice,  as  much  s> 

as  any  tribunals  in  the  land,  and  they  must  be  fairly  and  Impartially  constitute*: 

and  they  must  fairly  and  impartially  function.    Judicial  fairness  in  the  ca.^ 

of  courts-martial  should  be  tested  not  only  by  the  letter  of  the  ArticU*s  i'f 

"War  but  by  those  principles  established  in  our  Jurisprudence  which  are  tl^ 

signed  to  secure  fair  and  impartial  trial  and  which  are  applicable  to  all  hear- 

\nga  ol  a  Judicial  character. 
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3.  The  former  military  view,  which  had  received  in  this  country  consid- 
erable Judicial  support,  was  that  courts-martial  performed  only  executive  func- 
tions, and  passed  in  an  administrative  way  upon  the  military  aspect  of  the 
misconduct  of  one  subject  to  military  law.  The  legal  view,  now  judicial  1;^" 
established,  is  quite  the  opposite,  and  is  that  courts-martial  have  full  and 
cnnrtplete  jurisdiction  over  the  conduct  of  all  who  are  subject  to  military  juris- 
diction, with  full  power  to  try  them  not  only  for  military  offenses  but  for 
crimes  against  the  general  public  law.  This  should  bring  to  us  in  the  Army, 
and  most  especially  to  those  of  us  more  directly  interested  in  military  justice, 
new  appreciations.  Murder,  for  instance,  tried  before  a  court-martial,  is  none 
the  less  than  murder  tried  before  a  civil  court  and  jury,  with  none  the  less  seri- 
ous consequences  for  society  and  the  accused,  and  should  be  tried  with  none  the 
lt»ss  thoroughness  antl  fairness.  Thoroughness  and  fairness  of  courts-martial 
should  be  determined  with  less  Inclination  to  regard  courts-martial  as  tribunals 
sui  generis,  and  with  greater  regard  for  those  fundamental  safeguards  with 
which  the  law  beneficently  surrounds  every  person  placed  in  jeopardy.  Articles 
of  war  having  to  do  with  rights  of  the  accused  therefore  should  be  construed, 
l>oth  with  respect  to  what  they  provide  and  what  they  fall  to  provide,  more  and 
more  in  the  light  of,  and  in  comparison  with,  those  constitutional  principles 
which  touch  the  rights  of  an  accused  in  a  criminal  prosecution.  Those  principles 
should  apply  to  courts-martiAl,  except  where  clearly  inapplicable  to  the  military 
system. 

4.  I  wish  to  speak  now  more  specifically  and  give  the  general  views  above 
enunciated  concrete  application : 

(o)  My  views  are  in  conflict  with  the  view  advanced  at  times  in  argument 
by  meml>ers  of  the  board  of  review,  to  the  effect  that  in  determining  the  princi- 
ples of  fairness  and  impartiality  to  be  applied  to  test  courts-martial  those  prin- 
ciples should  be  sought  in  the  analogj*  of  a  Roman  chancellor  or  judge.  Courts- 
mnrtial  are  criminal  courts  administering  criminal  law;  they  consist  of  from 
5  to  13  members,  and  thus  the  very  law  of  their  constitution  denies  the  analogy 
of  the  single  trier  of  law  and  fact  found  in  Roman  jurisprudence,  and  clearly 
establishes  on  the  other  hand  their  analogy  to  the  common-law  court  and  jury 
for  the  trial  of  criminal  offenses;  it  is  in  that  analogy,  therefore,  that  we 
most  seek  the  principles  by  which  the  fairness  and  impartiality  of  courts- 
ma  rtfal  must  be  tested.*  Applying  these  principles  to  a  case  now  in  hand,  they 
serve,  in  my  judgment,  to  prohibit  the  successive  trial  by  the  same  court  of 
several  accused  charged  with  the  same  or  similar  offenses,  involving  the  same 
transaction,  state  of  facts,  and  evidence. 

(b)  I  further  disagree  with  the  view  that  article  37,  as  it  exists  in  the 
military  code,  was  designed  to  have,  or  does  have,  the  curative  effect  which  the 
board  of  review  seems  to  me  at  times  to  attribute  to  it.  That  article  does  not 
permit  us  to  register  a  legal  conclusion  that  there  was  subsantial  error  com- 
mitted, and  then  to  overcome  it  with  the  personal  conclusion  of  the  guilt  of  the 
accused  gathered  out  of  the  entire  case.  No  revisory  power  and  no  appellate 
court  should  ever  reverse  or  disapprove,  except  for  prejudicial  error.  The 
substance  of  the  article  appears  nowadays  frequently  in  civil  codes,  in  which 
position  it  was  clearly  predicated  upon  the  evil  found  in  the  disposition  of  some 
appellee  tribunals  to  reverse  for  meticulous  a^d  fanciful  errors,  and  was,  there- 
fore, designed  to  correct  a  bad  judicial  habit  appearing  in  some  places.  It 
can  not  be  truthfully  said  that  the  Army  was  ever  given  to  meticulous  disap- 
proval, or  that  there  has  ever  been  a  tendency  in  the  establishment  to  indulge 
too  freely  the  power  of  disapproval.  The  contrary  was  quite  true,  in  my 
judgment,  and  in  this  view  I  must  think  general  public  judgment  concurs.  This 
article,  as  it  appears  in  the  military  code,  is  rather  more  of  a  grant  or  power 
than  a  limitation. 

(e)  In  my  judgment  punishments  awarded  by  courts-martial  during  this  war 
are  properly  critidsable  in  general  for  their  undue  and  inexplicable  severity. 
Frequently  they  are  such  as  to  shock  the  conscience.  Such  punishments  violate 
Justice  and  serve  no  proper  end.  They  invite  and  merit  public  reproach.  We 
frequently  have  to  confess  that  nobody  expects  such  punishments  to  l>e  Herve<l. 
Such  a  confession,  while  true,  is  an  admission  of  the  Injustice  of  the  punish- 
ments and  is  bound  to  bring  courts-martial  into  disrepute. 

I  wish  you  would  help  me  in  determining  the  course  which  this  ofllce  ought 
to  take  in  making  an  effort  to  see  that  these  unjust  and  severe  i^enalties  may 
be  brought  within  the  bounds  of  reason  and  justice. 

5.  The  review  of  proceedings  should  be  expeditious.  The  result  should  \m 
made  to  turn  upon  substantial  error,  so  tangible  that  we  may  liave  no  itnuii 
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difficulty  in  discovering  the  principles  touching  it  To  such,  and  not  to  Inconse- 
quential, error  should  our  consideration  be  invited,  and  upon  such  should  the 
case  turn.  With  such  error,  however,  justice  will  not  permit  us  to  compromise 
either  by  a  resort  to  any  assumed  curative  capacity  of  the  Thirty-seventh  article 
of  war,  or  any  other  consideration. 

6.  My  sense  of  applied  law  and  justice,  however,  with  which  others  of  course 
may  differ,  requires  me  to  enunciate  these  views  clearly  and  unmistakably,  ami 
ask  you  to  be  governed  by  them  imtil  they  may  be  superseded. 

S.   T.  AH8KLL, 

Acting  Judge  Advocate  CfeneraL 


Exhibit  138. 

Januaby  11,  1919. 
Memorandum  for  the  Secretary  of  War. 

1.  I  have  just  finished  reviewing  the  general  court-martial  cases  from  Camp 
Dix,  under  General  Order  7,  which  have  been  presented  to  me  to-day  by  the 
Chief  of  the  Military  Justice  Division  of  this  office.  Those  cases  relate,  of 
course,  to  that  command  alone,  but  I  fear  and  have  reason  to  believe  that  they 
evidence  a  situation  that  Is  much  more  general.  This  condition  is  directly  due 
to  a  failure  upon  the  part  of  the  court-martial — a  failure  which  in  this  case 
appears  to  be  absolute — to  appreciate  the  high  character  of  their  Judicial  func- 
tions and  a  similar  failure  upon  the  part  of  the  convening  and  revlewiuir 
authority.  Under  the  limitations  of  law,  regulations,  and  orders,  as  construed 
in  the  War  Department,  this  office  was  limited  to  advising  the  reviewing 
authority  as  to  whether  the  record  of  trial  was  "  legally  sufficient  to  sustaiu 
the  findings  and  sentence  of  the  court,"  and  was  not  otherwise  concerned  with 
the  quantum  of  punishment;  this  upon  the  view,  of  course,  that  the  jurisdi*^ 
tlon  of  the  convening  authority  Is  final  and  beyond  review.  Nevertheless, 
impelled  by  the  irresistible  evidence  found  in  the  great  number  of  nnjust 
sentences  passing  through  this  office,  I  have  presumed,  with  a  hesitation  which 
the  delicacy  of  the  situation  demands,  to  invite  the  attention  of  convening 
authorities  to  the  great  severity  of  the  punishment  in  those  cases  in  which  the 
punishment  has  appeared  to  be  so  disproportionate  to  the  offense  as  to  shock 
the  conscience.  In  the  light  of  what  is  transpiring  at  Dlx,  and  doubtless  else- 
where, I  do  not  regard  that  such  an  administrative  course,  taken  in  specltic 
instances,  is  sufficient  to  achieve  and  establish  military  justice. 

2.  The  cases  to  which  I  now  invite  your  attention  have  all  come  to  me  to-day 
as  a  part  of  the  day's  work.  The  officers  who  have  handled  them  in  this  oflfki 
and  I  are  of  one  mind  as  to  what  they  reveal  and  as  to  the  necessity  for  the 
application  of  curative  measures.    I  will  give  you  a  brief  summary  of  them : 

(a)  In  the  case  of  Pvt.  Sanford  B.  Every,  Forty-ninth  Company,  Thirteenth 
Battalion,  One  hundred  and  fifty-third  Depot  Brigade,  the  accused  was  ciHi- 
vlcted  simply  of  having  a  pass  in  his  possession  unlawfully.  He  was  sentenced 
to  be  dishonorably  discharged,  with  total  forfeitures,  and  to  be  confined  at  hard 
labor  for  10  years.  The  reviewing  authority  reduced  the  confinement  to  three. 
We  consider  this  a  trivial  offense,  and  this  office  will  doubtless  go  so  far  as  to 
suggest  to  the  convening  authority  that.  Inasmuch  as  this  soldier  has  already 
been  in  confinement  about  two  months,  the  entire  sentence  should  be  remitted. " 

(6)  In  the  case  of  Pvt.  Clayton  H.  Cooley,  Thirteenth  Company,  Fourth  Bat- 
talion, One  hundred  and  fifty-third  Depot  Brigade,  the  accused  was  found  guilty 
of  absence  without  leave  from  July  29  to  August  26,  1918,  and  from  Septemlier 
1  to  September  8,  1918 ;  falling  to  report  for  duty ;  escaping  from  confinemt^nt 
September  1,  1918.  The  court  sentenced  the  accused  to  be  dishonorably  dif^- 
charged  the  service,  to  forfeit  all  pay  and  allowances,  and  to  be  confined  at 
hard  labor  for  40  years.  The  reviewing  authority  reduced  the  confin^nent  t^ 
10  years.  The  man  has  evidently  been  In  confinement  since  last  July.  Kve©  as 
so  reduced  the  sentence  Is  altogether  too  severe,  and  this  office,  in  returning  the 
record  to  the  convening  authority,  will  so  comment  upon  it 

(c)  In  the  case  of  Pvt.  Charles  Cino,  Seventy-first  Company,  One  hundred  ami 
fifty-third  Depot  Brigade,  the  accused  was  tried  for  disobeying  an  order  "  to  ^^ake 
his  rifle  and  go  out  to  drill,"  on  November  1,  1918,  and  on  escaping  from  om- 
finenient  on  November  4.  He  was  sentenced  to  be  dishonorably  discharged  the 
service  and  confined  at  hard  labor  for  30  years,  which  period  of  confinement  the 
reviewing  authority  reduced  to  20.  In  this  case  the  accused  claimed  that  b*^ 
was  sick,  and  doubtless  he  was  suffering  somewhat  from  venereal  trouble.     It 
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may  be  that  he  was  a  maligner.  In  our  Judgment  the  sentence,  even  as  reduced, 
was  entirely  too  aevere,  and  this  office  will  so  comment  upon  it  to  the  convening 
aottiority. 

(«f )  In  the  caae  of  Pvt.  Calvin  N.  Harper,  Company  A,  Four  hundred  and 
thirteenth  Reserve  Labor  Battalion,  the  accused  was  charged  with  desertion 
and  convicted  of  absence  without  leave  from  the  12th  day  of  August  to  the  13th 
day  of  November,  1918.  He  was  sentenced  to  be  dishonorably  discharged,  to 
forfeit  all  pay  atid  allowances,  and  to  be  confined  at  hard  labor  for  20  years, 
which  period  of  confinement  the  reviewing  authority  reduced  to  10.  The  period 
of  ccMifineiiieQt,  even  as  reduced,  is  unreasonably  severe,  and  this  office  will  com- 
ment upon  it  accordingly. 

( e )  In  the  case  of  Pvt  Salvatore  Pastoria,  Company  Thirty -six.  Ninth  Train- 
ing Battalion,  One  hundred  and  Fifty-third  Depot  Brigade,  the  accused  was  con- 
victed of  absence  without  leave  from  the  17th  day  of  September  until  the  4th 
day  of  November,  1918.  The  accused  testified,  and  in  the  absence  of  Govern- 
ment showing  to  the  contrary  I  believe,  that  he  went  home  to  a  young  wife  and 
a  siolL  child,  who  was  having  considerable  difficulty  in  Iceeping  body  and  soul 
together.  This,  of  course,  does  not  Justify,  but  it  does  extenuate.  The  court 
senteoced  the  accused  to  be  dishonorably  discharged  and  confine<l  at  hard  labor 
for  15  years,  which,  however,  was  reduced  by  the  reviewing  authority  to  3.  I 
think  it  should  be  still  further  reduced,  and  shall  so  suggest  to  the  convening 
authority. 

(  /)  In  the  caae  of  Pvt  Marion  Williams,  Fifty-eighth  Company,  Fifteenth  Bat- 
talion, One  hundred  and  fifty-third  Depot  Brigade,  the  accused  was  found  guilty 
of  disobeying  the  order  of  his  lieutenant  to  "  give  me  those  cigarettes,"  behav- 
ing' In  an  insubordinate  manner  to  one  of  his  sergeants  by  telling  him  to  "  €rO 
to  hell,'*  and  behaving  himself  with  disrespect  toward  his  lieutenant  by  saying 
to  him  that  he,  the  accused,  did  not  "  give  a  GJod  damn  for  anybody.**  Of  course, 
there  can  be  no  question  but  that  such  conduct  can  not  be  tolerated,  but,  after 
all.  it  is  of  a  kind  that  appears  far  more  serious  in  a  set  of  charges  than  in  ac- 
tuality. It  was  a  company  rumpus,  which,  in  my  judgment,  might  have  been 
other^eise  dealt  with  or,  under  the  circumstances  of  its  commission,  merited  no 
very  long:  term  of  confinement.  There  was  no  evidence  of  previous  misconduct. 
The  court  sentenced  the  accused  to  be  dishonorably  discharged  from  the  service, 
to  forfeit  all  pay  and  allowances  due  or  to  become  due,  and  to  be  confined  at  hard 
labor  for  40  years,  which  period  of  confinement  the  convening  authority  reduced 
to  lO.     This  office  will  invite  his  attention  to  the  severity  of  the  sentence. 

iff}  In  the  case  of  Pvt  Lawrence  W.  Sims,  Forty-ninth  Company,  Fourteenth 
Battalion,  One  hundred  and  fifty-third  Depot  Brigade,  the  accused  was  con- 
victed of  absence  without-  leave  from  August  8,  1918,  to  November  20,  1918, 
and  ywaa  sentenced  to  be  dishonorably  discharged  and  to  be  confined  at  hard 
labor  for  25  years,  which  period  of  confinement  the  reviewing  authority  re- 
duced to  10.  Inasmuch  as  the  record  suggests  that  this  case  was  something 
worse  than  absence  without  leave,  this  office  does  not  feel  Justified  in  comment- 
ing opon  it  to  the  reviewing  authority.  However,  the  long  term  of  imprison- 
ment is  cited  to  show  the  constitutional  tendency  of  the  court  to  award  shock- 
ingly severe  sentences. 

(A)  Another  case  has  just  been  handed  me,  that  of  Pvt.  Fred  J.  Muhlke, 
Medical  Corps,  Base  Hospital,  tried  at  Camp  Grant  for  insubordinate  conduct, 
which  at  worst  could  not  merit  confinement  for  more  than  a  year  or  so  In 
the  disciplinary  barracks.  The  court  sentenced  the  accused  to  dishonorable 
discharge,  total  forfeiture,  and  confinement  at  hard  labor  for  50  years.  The 
c«»nvening  authority  consumed  some  10  pages  in  his  review  to  show^  that 
K-jch  punishment  was  well  merited. 

3.  If  these  were  isolated  examples  they  could  be  corrected,  of  course, 
^R-ithout  raising  any  serious  question.  But  they  are  not.  I  am  convinced 
that  courts-martial  and  approving  authorities  are  abusing  their  judicial 
powers  in  awarding  and  approving  such  sentences.  Such  sentences  are 
extremely  harsh  and  cruel.  Surely  no  person  having  an  ordinary  sense  of 
human  justice  can  Intend  that  any  substantial  proportion  of  such  sentences 
shall  ever  be  served.  If  they  are  awarded  to  be  served  they  will  bring  dis- 
frrace  by  their  shocking  cruelty ;  if  they  are  awarded  as  a  sort  of  "  blufl! "  they 
will  bring  sacred  functions  into  disrepute  both  In  and  out  of  the  Army. 
Krom  every  point  of  view  they  are  a  travesty  upon  justice. 

4-  If  the  courts  are  blameworthy  the  convening  and  reviewing  authorities 
are  no  less  so.  They  do  not  Instruct  their  courts;  they  approve  of  such  s«»f»- 
tences  and  permit  them  to  stand;  they  abuse  their  powers,  and  doclino  to 
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apply  their  Judgment  and  discretion  to  Justice,  by  referring:  cases  to  courts- 
martial  under  arbitrary  blanket  rules  and  without  IndlYidualization.  I  hare 
Just  been  furnished  with  an  example  of  this  found  in  a  camp  order  which 
provides  as  follows : 

"Absence  without  leave  eases  In  which  the  offender  has  been  absent  more 
than  24  hours  will  be  submitted  to  a  special  court.  Cafies  of  more  than  fire 
days*  absence  will  be  submitted  to  a  general  court." 

"  In  each  Instance  where  a  case  of  absence  without  leave  is  referred  to  a 
court  of  superior  Jurisdiction,  the  court  munt  realise  (italics  my  own)  that 
it  has  been  referred  to  such  court  because  it  Is  considered  that  an  inferior 
court,  with  limited  powers  of  punishment,  can  not  handle  the  case  with  siufficient 
severity." 

I  have  known  of  no  more  flagrant  abuse  of  Judicial  power  than  this — and  I 
beg  to  remind  you  that  such  power  is  Judicial.  Please  see  Runkel  r.  United 
States  (122  U.  S.,  543)  and  Grafton  v.  United  States  (206  U.  S.,  333).  ThcR^ 
are  numerous  other  decisions  to  this  effect.  The  Army — ^I  believe  I  may  be 
permitted  to  -say  the  War  Department  also — ^fails  to  distinguish  between  func- 
tions which  are  Judicial  and  functions  which  are  purely  administrative. 

This  order  contains, « in  effect,  and  was  intended  to  convey,  the  following 
directions : 

(a)  All  absences >vi thou t  leave  will  be  tried  by  court-martial. 

(b)  Those  for  more  than  one  and  less  than  Ave  days  will  be  punished  by 
six  months'  confinement  and  six  months*  forfeiture  of  pay.  (The  limit  of 
punishing  power  of  a  special  court.) 

(c)  Those  for  more  than  five  days  will  be  tried  by  a  general  court  and  will 
he  punished  by  dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
iind  from  six  months'  confinement  up. 

5.  Again  I  have  to  advise  you  that  these  are  not,  in  my  Judgment,  isolated 
examples  but  are  evidence  of  more  general  deficiencies  in  the  administration 
of  military  Justice  which  I  have  observed — at  least  I  believe  I  have  observed — 
during  this  war. 

Exhibit  139. 

Januabt  13,  1919. 

My  Dear  Gen.  Cbowder  :  I  Inclose  herewith  memorandum  submitted  to  me  by 
Gen.  Ansell.  It  would  seem  entirely  clear  that  there  ought  to  be  some  general 
plan  for  reviewing  and  modifying  sentences  of  the  kind  Illustrated  by  him. 
which  have  been  imposed  during  the  war  and  are  characterized  by  severity 
which  would  not  be  the  case  in  time  of  peace.  To  be  sure,  the  offenses  of 
which  these  men  have  been  found  guilty  have  a  somewhat  different  color  and 
gravity  during  the  period  of  hostilities,  but  It  goes  without  saying  that  a  review 
of  the  sentences  Imposed  during  the  last  20  months  will  disclose:  First,  very 
unequal  degrees  of  punishment;  and,  second,  perhaps  generally  a  system  of 
penalties  which  the  ends  of  Justice  and  discipline  would  not  Justify  us  in 
enforcing  now  that  hostilities  have  ceased, 

I  am  not  able  to  gather  from  Gen.  AnselVs  memorandum  whether  he  recom- 
mends action  by  general  order  on  my  part,  addressed  to  all  commanders,  and 
imposing  further  limits  upon  the  severity  of  sentences.  I  do  not  know  what 
my  powers  in  the  premises  are,  but  if  I  have  the  power  to  issue  such  an  order 
it  would  seem  that  it  ought  to  be  Immediately  prepared  and  issued,  so  as  to 
stop  now  any  further  accumulation  of  cases  in  which  clemency  would  be  neces- 
sary to  prevent  a  harshness  and  severity  which  you  and  I  both  agree  are 
unnecessary  from  any  disciplinary  point  of  view. 
Cordially,  yours, 

Newton  D.  Bakeb, 

Secretary  of  War, 

MaJ.  Gen.  Enoch  H.  CJbowdek, 

Judge  Advocate  General, 


Exhibit  140. 


HXADQUABTERS    SOUTHEBN    DEPABTMENT, 

Fort  Sam  Houston^  Tex,^  January  2^,  J919, 
Bulletin  No.  2. 

The  following  telegram  from  the  War  Department  is  published  for  the  Infor- 
mation and  guidance  of  all  concerned: 
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WASHmoTON,  D.  C, 

January  22,  1919. 

COMHANDINO  GENERAL  SOUTHEBR  DEPARTMENT, 

Fort  Sam  Houston,  Tex,: 

In  view  of  the  cessation  of  hostilities  and  the  reestablishinent  of  conditions 
approximately  those  of  peace  within  the  territorial  limits  of  the  United  States, 
the  propriety  of  observing  limitations  upon  the  punishing  powers  of  court  as 
established  by  Executive  order  of  December  15,  1916,  Is  obvious.  Where,  In 
exceptional  cases,  a  court-martial  adjudges,  and  reviewing  authority  approves, 
punishment  in  excess  of  the  limits  desired  in  said  Executive  order,  the  reasons 
for  so  doing  will  be  made  a  matter  of  record.  Trial  by  general  court  within 
the  territorial  limits  stated  will  be  ordered  only  where  the  punishment  that 
might  be  imposed  by  a  special  or  summary  court  or  by  the  commanding  officer 
under  the  provisions  of  the  One  hundred  and  fourth  Article  of  War,  would  be 
under  all  the  circumstances  of  the  case  clearly  inadequate. 
By  conunand  of  MaJ.  Gen.  Cabell : 

W.  T.  Johnston, 
Colonel,  General  Staff,  Chief  of  Staff, 
Official : 

A.  S.  Morgan, 

Colonel,  Adjutant  General,  Department  Adjutant. 
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War  Departitent, 

OFnCE  OF  the  JlTDGE  ADVOCATE  GENERAL, 

Washington,  January  28,  1919. 

{Office  order.) 

Under  date  of  January  13,  1919,  the  Secretary  of  War,  in  returning  a  memo- 
rondum  submitted  to  him  by  Acting  Judge  Advocate  General  of  the  Army, 
remarked  as  follows: 

"  It  would  seem  entirely  clear  that  there  ought  to  be  some  general  plan  for 
reviewing  and  modifying  sentences  of  the  kind  illustrated  by  him,  which  have 
been  imposed  during  the  war  and  are  characterized  by  severity  which  would 
not  be  the  case  In  time  of  peace.  To  be  sure,  the  offenses  of  which  these  men 
have  been  found  guilty  have  a  somewhat  different  color  and  gravity  during 
the  period  of  hostilities,  but  it  goes  without  saying  that  a  review  of  the  sen- 
tences imposed  during  the  last  20  months  will  disclose,  first,  very  unequal  de- 
grees of  punishment;  and,  second,  perhaps  generally,  a  system  of  penalties 
which  the  ends  of  Justice  and  discipline  would  not  Justly  us  in  enforcing  now 
that  hostilities  have  ceased." 

In  response  to  this  memorandum,  the  undersigned  proposed,  as  a  means  of 
preventing  any  further  accumulation  of  cases  in  which  a  clemency  would  be 
necessary  to  prevent  harshness  and  severity  which  are  unnecessary  from  the 
point  of  view  of  present  disciplinary  requirements,  the  issue  of  the  following 
order: 

"  (1)  In  view  of  the  cessation  of  hostilities  and  the  reestablishment  of  con- 
ditions approximating  those  of  peace  both  within  and  without  the  theater  of 
war,  the  propriety  of  observing  limitations  upon  the  punishing  power  of  courts- 
martial  as  established  by  Executive  order  of  December  15,  1916,  is  obvious. 
Where,  in  exceptional  cases,  a  court-martial  adjudges  and  a  reviewing  authority 
approves  punishments  in  excess  of  the  limits  described  in  said  Executive  order 
the  reasons  for  so  doing  will  be  made  c  matter  of  record. 

"  (2)  Trial  by  general  court-martlr^  will  be  ordered  only  where  the  pun- 
ishment that  miglit  be  imposed  by  a  t^pecial  or  summary  court,  or  by  a  com- 
manding officer  under  the  provisions  of  the  one  hundred  and  fourth  article  of 
war,  would  be,  under  all  the  circumstances  of  the  case,  clearly  Inadequate." 

This  order  was  approved  and  has  been  promulgated.  To  meet  the  past  situa- 
tion the  undersigned  proposed  that  the  Judge  Advocate  General's  Office  should 
classify  sentences  imposed,  and  proceed,  under  approved  rules,  to  equalize  pun* 
ishment  through  recommendation  to  clemency,  which  was  approved  by  the  Seo* 
retary  of  War. 
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In  order  to  comply  with  the  directions  of  the  Secretary  of  War  for  a  review 
of  sentences  imposed  for  offenses  committed  during  the  v^ar  period,  with  a 
view  not  only  to  equalizing  punishment  but  to  adjust  that  punishment  to  pres- 
ent disciplinary  requirements,  a  board,  to  consist  of  (1)  Brig.  Gen.  Samuel  T. 
Ansell,  Judge  Advocate  General's  Department;  (2)  Col.  John  H.  Wigmore. 
Judge  advocate;  (3)  Maj.  Stevens  Heckscher,  Judge  advocate*  is  appointed  tt* 
undertake  the  work  outlined  by  the  Secretary  of  War  and  the  submission  of 
recommendations  for  clemency  in  order  to  accomplish  the  equalization  of  puD- 
ishments  and  the  adjustment  of  penalties  to  the  present  disciplinary  require- 
ments desired  by  him.  The  board  will  meet  at  the  earliest  practicable  date  and 
submit  for  approval  a  plan  of  procedure  looking  to  a  speedy  prosecution  and 
completion  of  the  duty  imposed. 

E.  H.  Cbowdsk, 
Judge  Advocate  General 


PLAN  FOB  CABRYING  OUT  WOBK  BY  CLEMENCY  BOABD  APPOINTED  TJNDEB  OFFICE  OBDES 

OF  JANUABY  28,   1910. 

1.  In  all  cases  of  general  prisoners  the  records  of  general  courts-martial  for 
offenses  committed  since  the  beginning  of  the  war,  excepting  the  cases  to  be 
reported  upon  in  accordance  with  this  plan  by  the  commandants  of  the  Discipli- 
nary Barracks  and  its  branches,  will  be  examined  in  tlie  first  instance  by  a  force 
of  clerks  and  examining  officers  in  the  office  of  the  Judge  Advocate  General,  and 
form  hereto  attached  will  be  filled  out  in  triplicate  for  each  case  by  the  clerk 
in  charge,  except  items  27  and  41 ;  item  27  will  be  filled  in  by  the  officer  examin- 
ing the  record,  and  item  41  by  the  board. 

2.  The  several  commandants  of  the  United  States  Disciplinary  Barracks  and 
its  branches  at  Fort  Leavenworth,  Alcatraz,  and  Fort  Jay,  will  make  a  report 
at  the  earliest  practicable  moment  to  the  Judge  Advocate  General  of  the  Army 
in  the  case  of  every  prisoner  confined  under  his  charge  for  the  conviction  of  an 
offense  committed  since  the  beginning  of  the  war,  which  report  will  be  upon  said 
form  hereto  attached,  which  will  be  filled  out,  in  triplicate,  in  each  case  except 
as  to  items  27  and  41 ;  item  27  will  be  filled  in  by  the  examining  officer  in  the 
office  of  the  Judge  Advocate  General,  and  Item  41  by  the  board. 

3.  When  the  form  In  any  case  shall  have  been  completed  in  the  office  of  the 
Judge  Advocate  General,  except  for  item  41,  it,  in  triplicate,  together  with  the 
court-marial  record  in  the  case,  will  be  immediately  transmitted  to  the  derk 
assigned  to  service  with  the  board  and  by  him  placed  before  the  board.  The 
clemency  board  will  thereupon  make  its  study  of  the  case,  enter  its  recommenda- 
tion on  the  form  under  item  41,  and  place  the  form  before  the  Judge  Advocate 
General  for  signature  or  other  action  and  for  transmission  to  the  Secretary  of 
War.  In  case  the  board  is  not  unanimous  any  disagreeing  member  may  file  a 
briefly  expressed  nonconcurring  recommendation. 

4.  As  soon  as  the  clemency  board  has  been  provided  with  the  necessary  assist- 
ance it  shall  proceed  to  give  consideration  to  the  cases  of  the  prisoners  confined 
in  the  penitentiaries  and  also  to  the  cases  transmitted  to  the  office  by  the  com- 
mandants of  the  Disciplinary  Barracks  and  its  branches  as  nearly  as  possible 
in  the  order  in  which  they  are  received.  It  is  understood  that  said  conunan- 
dants  will  give  precedence  of  consideration  to  cases  as  the  cases  may  in  their 
judgment  merit  it.  It  is  believed,  however,  and  so  recommended,  that  said  com- 
mandants should  consider  and  transmit  to  this  office  cases  in  the  following  order 
of  precedence:  (a)  Those  in  which,  because  of  the  present  information  of  tht^ 
commandant,  he  believes  the  prisoners  should  be  immediately  released;  {h) 
cases  of  desertion  in  which  the  prisoners  surrendered;  (c)  cases  in  which  the 
offenses  were  committed  within  the  first  four  months  of  the  prisoners'  first  serv- 
ice  m  the  Army  of  the  United  States. 

5.  It  is  believed  that  consideration  of  the  cases  of  prisoners  serving  confine^ 
ment  outside  of  the  United  States  must  be  deferred  until  after  the  exam! nation 
of  the  cases  of  those  serving  sentences  of  confinement  within  the  United  States. 
since  It  Is  thought  that  the  obtaining  of  the  necessary  information  and  the 
relationship  of  the  offense  to  the  theater  of  war  are  considerations  which  would 
concur  in  such  postponement. 

6.  The  personnel  to  assist  the  clemency  board  in  this  work  must  consist  at 
the  outset  of  not  less  than  7  officers  and  10  clerks.  It  is  not  at  all  certain  that 
this  number  of  officers  and  clerks  will  be  found  to  be  sufficient.  The  importance 
of  this  task  is  such,  and  so  much  depends  upon  its  expeditious  performamv. 
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that  an  inadequate  commlasioned  clerical  personnel  is  bound  to  embarrass  if 
not  render  abortive  the  entire  undertaking. 

S.  T.  Anbbxx, 
John  Wigmore, 
S.  Heckscher, 
Members  of  the  Clemency  Board 
Appointed  by  the  Judge  Advocate  Oeneral. 
Approved. 

E.  H.  Crowdeb, 
Judge  Advocate  Oeneral. 

Exhibit  142. 

Wab  Depabtment, 
Washington,  D.  C,  July  28,  1918. 
From :  Headquarters  American  Expeditionary  Forces. 
To:  The  Adjutant  General,  Washington. 

Copies  furnished  as  noted :  Number  1521,  July.  27. 
Paragraph  5.  For  the  Chief  of  Staff. 

♦  ♦♦♦♦♦♦ 

Subparagraph  B.  It  is  highly  desirable  in  the  interests  of  justice  and  the 
speedy  administration  of  the  same  that  I  be  authorized  to  commute  both  the 
sentences  wliich  I  am  authorized  to  confirm  and  those  which  must  be  forwarded 
to  the  President  for  confirmation.  I  recommend  appropriate  legislation  to  that 
end.     (Pershing.) 

*  **«««« 

Pebshing. 
To  the  Judge  Advocate  General  for  recommendation. 


Exhibit  143. 

Judge  Advocate's  Office, 

France,  24  June,  1918. 

Deab  GEKEatAL :  I  am  going  to  write  you  a  letter  about  several  things,  and  utter 
a  cry  for  help.  Divisions,  as  you  know,  have  been  arriving  in  great  numbers, 
and  several  corps  are  now  being  organized.  I  have  asked  that  Hunt  be  assigned 
as  judge  advocate  of  the  Second  Corps,  and  have  named  Taylor  for  the  Fourth. 
I  expect  0oon  to  reconmiend  Brown  for  the  Third,  and  have  in  mind  Cullion  for 
the  Fifth,  if  he  is  not  taken  for  general  staff  or  line  work,  which  I  very  much  fear. 
I  expect  to  recommend  Wlnship  for  judge  advocate  of  the  First  Army.  The  policy 
appears  to  be  to  impose  as  little  administrative  work  on  corps  headquarters  as 
p<)S,«lble.  Corps  judge  advocates  will  perform  about  the  same  kinds  of  duties  as 
division  judge  advocates,  except  that  I  w^ant  the  corps  judge  advocate  to  super- 
n'se  the  division  judge  advocates  in  his  corps.  He  will  be  in  close  touch  with 
thefr  offices,  and  should  be  able  to  give  them  any  assistance  in  the  way  of  advice 
needed.  To  that  end,  I  hope  to  utilize  the  regular  judge  advocates  as  corps  judge 
advocates  as  far  as  possible. 

I  have  visited  many  of  the  divisions,  in  order  to  find  out  as  much  as  I  can 
about  the  disciplinary  conditions,  and  to  get  the  division  judge  advocates  to  do 
everything  in  their  power  to  promote  spee<ly  trial  and  to  adopt  such  policies  as 
experience  shows  to  be  best  in  the  American  Expeditionary  Forces.  We  must  do 
everything  we  can  to  try  our  cases  Immediately  here.  We  are  necessarily  delayed 
at  times  by  the  difficulty  of  getting  the  witnesses  from  the  front-line  trenches, 
and  there  has  been  delay  in  some  divisions  due  to  the  difficulty  of  obtaining 
officers  to  sit  on  courts-martial,  though  this  will,  I  hope,  be  avoided  In  the 
wurse  of  time  by  the  appointment  as  members  of  convalescents  and  others  fit 
for  light  duty.  One  division  turned  In  91  general  court-martial  records  within  a 
few  days  after  its  arrival  here.  The  cases  were  tried  two  or  three  months  before 
in  the  United  States,  and  there  appears  to  have  been  delay  even  in  the  trial 
of  many  of  the  cases.  I  have  not  been  able,  as  yet,  to  find  out  the  reas<ms  for  this 
very  tardy  administration  of  justice.  I  send  you  a  copy  of  General  Order  56,  of 
th(»se  headquarters,  which  I  drew  In  consultation  with  Hull  and  Wlnship.  It  is 
resulting  in  a  very  material  reduction  in  the  number  of  general  court-martial 
trials.  All  capital  cases  must,  under  the  law,  still  be  tried  by  general  court- 
martial,  though  many  of  them  may  be  punished  adequately  with  six  months* 
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Iiard  labor  or  leas.  I  may  BQbmlt  a  recommeDdation  before  long  that  the  special 
court  be  given  Jurisdiction  in  such  casea,  subject,  of  course,  to  its  present  limita- 
tions as  to  punishment. 

I  am  endeavoring  to  have  the  policy  adopted  in  each  division  of  having  the 
assistant  division  judge  advocate  prosecute  practically  all  of  the  general  court- 
martial  cases.  This  Is  the  only  way  we  can  have  thorough  trials  and  perfect  rec- 
ords. We  can  not  educate  the  line  officers  of  this  temporary  force  to  observe  all 
of  the  requirements  of  the  law  in  the  matter  of  trials,  and  I  regard  the  presence 
of  a  skillful  trial  judge  advocate,  who  shall  be  to  the  court  what  the  law  originally 
intended  him  to  be,  as  necessary  here.  I  think  it  will  be  practicable  for  the  as- 
sistant division  judge  advocate  to  prosecute  all,  or  nearly  all,  of  the  cases  in 
his  division. 

There  has  been  some  difficulty  in  obtaining  court  reporters,  especially  in  the 
Regular  Army  divisions,  where  stenographers  are  not  so  abundant  as  in  the 
others.  Of  course,  stenographers  are  in  demand  at  the  various  regimental,  brig- 
ade, and  other  headquarters,  and  objection  is  generally  made  by  their  com- 
manders to  their  being  taken  for  duty  as  a  reporter.  In  a  numl>er  of  divislon<s 
however,  the  cases  are  reported  by  one  of  the  noncommissioned  officers  of  the 
judge  advocate's  office,  and  this  I  hope  to  see  done  in  all  of  the  divisions  before 
long.  With  both  the  trial  judge  advocate  and  the  reporter  in  the  division  judge 
advocate's  office,  the  whole  matter  is  under  one  roof,  and  we  should  have  few 
defects  in  our  records.  The  three  noncoms  of  a  division  office  will  be  sufficient 
to  dispose  of  the  office  work  and  report  the  general  court  trials. 

The  demands  of  the  General  Staff  for  every  officer  who  has  a  knowledge  of 
line  or  general-staff  work  are  very  Insistent.  As  you  know,  I  rescaed  McNeil, 
but  have  just  lost  Howze,  and  hardly  hope  to  hold  Gullion,  and,  of  couurse,  I 
may  be  compelled  to  give  up  a  number  of  others. 

Hull  has  an  immense  task  as  director  of  the  renting,  requisitions,  and  claims 
service,  in  addition  to  his  duties  as  judge  advocate  of  the  S.  O.  S.  I  have  done 
everything  I  could  to  supply  him  with  the  necessary  personnel  for  tlie  reason 
that  the  R.  R.  and  C.  Service  is  extremely  important,  must  have  the  best  of 
men,  and  must  take  charge  of  a  vast  amount  of  work  at  once. 

Just  at  present  my  greatest  need  is  for  competent  assistants  in  my  own 
office.  Due  to  the  coming  of  so  many  troops,  the  work  is  piling  up  at  a  rapid 
rate,  and  I  must  have  assistants  who  can  relieve  me  from  even  seeing  a  great 
many  of  the  papers  that  come  into  the  office.  At  present,  I  have  Bouf^ton, 
McNeil,  and  Lieut  King,  of  the  firm  of  King  &  King.  King  declines  appoint- 
ment in  our  corps  for  the  reason  that  he  is  a  machine-gun  expert,  is  young  and 
unmarried,  and  wants  his  chance,  for  a  while  at  least,  at  the  front.  He  must, 
therefore,  be  relieved  before  long,  and  I  expect  to  send  a  cable  reques^ting  that 
you  send  me  a  good  man  from  your  Financial  Division.  McNeil  is  probably  as 
capable  an  assistant  as  I  can  obtain  from  the  regulars  available  here,  though  he 
has  not  had  sufficient  experience  to  relieve  me  of  as  much  of  the  responsibility  as 
I  should  like.  I  was  away  recently  on  a  trip  to  London  for  more  than  a  week, 
and  shall  probably  have  to  go  again  early  in  July.  More  and  more  it  becomes 
absolutely  necessary  to  have  a  man  to  take  charge  of  the  office  while  I  am  gone, 
and  to  relieve  me  of  a  portion  of  the  work  when  I  am  present.  Numerous  ques- 
tions come  in  every  day  from  the  various  sections  of  the  General  Staff,  and 
other  bureaus,  and,  of  course,  they  must  be  disposed  of  here.  We  are  too  far 
from  Washington  to  send  questions  up,  especially  in  time  of  war  when  then* 
must  be  prompt  action.  Mayes  is  the  man,  above  all  others,  who  would  fit  the 
requirements  here,  and  I  hope  you  may  l)e  able  to  send  him  very  soon.  The 
work  in  this  office  is  of  entirely  different  kind  from  that  of  the  various  tactical 
commands.  It  is  more  nearly  like  the  work  In  your  office,  and  it  must  be  di.*- 
posed  of  promptly.  As  the  work  grows,  this  office  should  be  recruited  from 
yours  so  far  as  the  same  may  be  done  without  serious  detriment 

There  have  been  a  number  of  death  sentences  recently,  requiring  the  con- 
firmation of  the  President,  but  the  cases  were  not  of  such  a  character  as  t«> 
justify,  in  Gen.  Pershing's  opinion  and  mine,  the  execution  of  the  death  senten<v. 
In  view  of  the  time  it  would  take  to  send  the  cases  to  Washington,  we  hav** 
sent  the  cases  back  to  the  courts  for  the  imposition  of  a  milder  sentence.  In 
one  case,  the  court  could  not  be  reconvened,  and,  the  evidence  not  being  as  con- 
clusive as  we  thought  It  ought  to  be,  the  division  commander,  under  our  advio»\ 
disapproved  the  sentence.  It  would  greatly  facilitate  the  administration  of 
justice,  I  think,  if  Oen.  Pershing  had  the  power  to  commute  death  sentences, 
not  only  In  cases  where  he  may  confirm  them,  but  in  those  cases  requiring  tht? 
President's  confirmation.    I  have  not  suggested  the  matter  to  Gen.  Pershing  as 
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« 

yet,  bnt  expect  to  do  so  soon,  and,  if  he  agrees,  a  cable  requesting  the  necessary 
legislation  will  probably  be  sent.  I  am  aware  of  the  view  that  has  prevailed, 
that,  under  the  Ck)n8titution,  the  President  only  may  commute  a  sentence,  but 
I  believe  that,  under  the  power  to  make  rules  for  the  government  of  our  land 
forces,  Congress  may  vest  military  commanders  with  the  power  to  commute 
sentences  imposed  by  military  courts,  and  that  an  exercise  of  this  power  by 
Cbngress  would,  undoubtedly,  be  held  to  be  constitutional.  An  Army  com- 
mander in  the  field  should  also  have  power  to  commute  sentences  of  dismissal  of 
an  oflBcer.  Qen.  Pershing  Is  withholding  confirmation  of  dismissals  now  and 
then,  where  it  would  be  well  if  he  had  the  power  to  commute  to  a  forfeiture. 
Very  sincerely, 


Exhibit  144. 


Was  Department, 
Office  or  the  Judge  Advocate  General, 

Washington,  September  5,  1918. 
Memorandum  for  The  Adjutant  General. 

Subject:  In  cable  No.  1521,  paragraph  5,  subparagraph  *'b,"  Gen.  Pershing 
says: 

''  It  is  highly  desirable,  in  tlie  interests  of  justice  and  the  speedy  admin- 
istration of  the  same,  that  I  be  authorized  to  commute  both  the  sentences 
which  I  am  authorised  to  confirm  and  those  which  must  be  forwarded  to  the 
President  for  confirmation.    I  recommend  proper  legislation  to  that  end." 

1.  The  above  dispatch  is  referred  to  this  (^ce  for  its  recommendation.  The 
proposition  involves  considerations  deeper  than  those  that  may  first  appear. 
Commutation,  unlike  mitigation  and  remission — all  of  which  are  artful  words — 
is  a  pardon  granted  on  a  condition  subsequent  that  the  offender  undergo  a 
punishment  of  a  different  nature.  As  such  it  involves  the  pardoning  iK)wer  of 
the  President.  It  is  established  as  a  general  proposition  that  the  power  of 
pardon  belongs  to  the  President  alone,  and  that  Congress  is  constitutionally 
incompetent  to  exercise  it  itself  or  to  confer  it  upon  another.  Whether  the 
power  of  pardon  for  military  offenses,  by  reason  of  the  expressed  power  of 
Congress  to  make  rules  and  regulations  for  the  government  of  the  Army  or 
any  other  power  of  Congress  over  the  Army,  is  subject  to  a  different  rule  and 
may  be  conferred  by  Congress  upon  subordinate  military  commanders,  has 
never  been  before  the  courts  or  decided  by  any  authority  or,  so  far  as  I  am 
aware,  been  the  subject  of  serious  discussion.  I  personally  believe  that  Con- 
gress has  such  a  power.  But  the  theory  of  legislation  and  the  practice  of 
Oovemment  seems  to  be  to  the  contrary.  The  question  is,  to  say  the  least,  full 
of  doubt. 

2.  There  is  no  evidence  before  this  office,  except  that  inferable  from  the 
request  itself,  that  existing  law  imposes  difficulty  upon  the  maintenance  of 
discipline.  Under  the  Articles  of  War  the  commanding  general  of  the  Ameri- 
can Expeditionary  Forces,  presumably  as  "commanding  general  of  the  Army 
in  the  field  " — and  in  this  respect  he  has  the  same  powers  as  a  territorial  de- 
partment or  division  commander — may  confirm  (a)  death  sentences  in  cases 
<»f  murder,  rape,  mutiny,  desertion,  and  spies,  and  (b)  dismissal  of  ofilcers 
below  the  grade  of  brigadier  general.  All  other  cases  of  death  and  dismissal 
must  go  to  the  President  for  confirmation.  Such  difficulty  as  the  commanding 
^neral  apprehends  or  may  have  encountered  may  be  assumed  to  be  this:  He 
disagrees  with  the  sentence  of  death  or  dismissal  imposed  by  a  court,  which 
adheres,  however,  to  its  view  and  sentence  in  procee<iing8  in  revision  or  which 
can  not  be  reconvened  for  reconsideration.  In  such  cases,  inasmuch  as  such 
sentences  yield  only  to  commutation  and  not  to  mitigation  or  remission,  the 
alternative  is  to  disapprove  or  to  approve  for  the  purpose  of  transmission  to  the 
President — as  must  be  done  in  all  cases  expressly  requiring  the  President's 
confirmation — in  order  that  the  President,  if  he  is  so  disposed,  may  exercise 
the  power  of  commutation.  The  elements  involved  In  the  assumed  difficulty  are 
(1)  the  time  consumed  in  obtaining  the  action  of  the  President,  and  (2)  the 
Inability  of  the  commanding  general  to  substitute  his  judgment  for  that  of 
tlie  President  as  to  whether  in  such  cases  punishment  other  than  death  or 
dismissal  should  be  imposed. 


1052  BSiABusHiacErr  cm  uxutmxx  juvnua. 

3.  The  time  lest,  in  view  of  the  gravity  of  the  caaes  and  their  oompanitht 
infrequency,  does  not,  to  me  at  least,  appear  to  be  such  aa  aerloualy  toaie^ 
'*  the  interests  of  Justice  and  the  speedy  adminlatratioii  ol  the  sameT  ■! 
besides,  there  is  room  for  argument  to  the  efEect  that  a  caae  vrtildi  tandNi 
such  serious  considerations  and  in  which  the  court,  after  constdarlng  t|a  mm 
manding  general's  views,  firmly  adheres  to  its  aentenee,  ml^t*  batter,  f|^fl», 
siderations  of  high  public  policy,  be  sent  to  the  Commander  in  (Miftdf^ 
Aimy,  the  supreme  source  of  power  in  audi  caaea.  It  la  bealde  the  polBti|ia|. 
that  commutation  in  such  cases  will  alwaya  iterate  to  the  benefit  it  <h 
offender ;  the  public,  the  Army,  has  an  intereat  in  the  ponfahmciit  onoa  jptk 
established,  the  protection  of  which  is  of  no  less  importance  than  la  the 
for  the  accused. 

4.  The  recommendation  is,  in  its  logical  effect,  a  request  for  a  very 
able  enlargement  of  the  power  of  confirmation  in  the  commanding  generaL 
power  to  commute  is,  rationally,  a  larger  power  than  to  confirm.  It  iuvolNi 
the  power  of  confirmation  of  the  sentence  awarded  and.  In  addition,  the  mI^ 
stitution  therefor  of  a  different  punishment.  Commutation  necessarily  involfai 
confirmation  though  the  converse  is  never  true.  The  power  of  conrnmlatiA 
has  never  been  given  to  any  military  commander  in  any  case,  not  even  in  tiiOK 
wherein  he  has  full  power  to  approve  or  disapprove,  or  to  mitigate  or  remit  thi 
sentence  awarded.  Such  a  power .  affects  and  seriously  modifies  the  judgwok 
of  the  court  as  to  the  kind  of  punishment  merited,  on  the  one  hand,  and  is- 
volves  the  constitutional  powers  of  the  Commander  in  Chief  on  the  otiMC 
Whether  such  power  has  never  been  att^npted  to  be  taken  out  of  the  hndi 
of  the  President  and  conferred  upon  another  is  due  to  congressional  viem  if 
l>oliey  or  of  constitutional  limitations,  or  both,  is  only  a  noatter  f6r  specolttiaL 

5.  The  power  to  connnute  is  the  power  to  say  that  the  sentence  awaiM, 
when  considered  in  the  realm  of  pardon,  ought  not  to  be  executed,  but  ttat 
another  and  different  penalty  should  be.  The  power  to  decide  that  a  sentott 
should  not  be  executed  necessarily  involves  the  power  to  decide,  in  a  prqicr 
ease,  that  it  shoukl  be  executed.  The  authority  to  decide  what  should  not  to 
done  mny  also  decide  what  should  be  done.  The  same  Judgment  and  dl»- 
rretion  are  involvwl  in  both  instances.  Therefore,  the  power  sought  by  the  oaa* 
niandin;:  ^eiicrnl  could  not  logically  be  limited  simply  to  commutation  or  coa* 
tlrinatlon  for  the  purposo  of  commutation.  The  Judgment  to  determine  tiat 
c'oiniinitation  should  \h^  had,  should  be  equally  competent  to  determine,  whai 
oonviiu'cMl  of  the  justh*e  and  advisability  of  that  course,  tha^  comroutatioi 
should  not  be  had  and  that  the  sentence  awarded  should  be  executed, 

6.  The  existing  statute.  In  this  rrsiiect  at  least,  deals  with  fundamental  prin- 
ciples which  do  not  undergo  moditication  with  every  change  of  circumstance; 
it  is  old,  has  stood  for  a  long  time  substantially  unmodified,  and  in  the  absence 
of  a  considerahle  showing  of  its  Inclc  of  wisdom  or  workability,  is  entitled  It 
deference.  It  pn»tends  to  discriminate  as  to  the  power  of  confirmation  of  dettfc 
and  dismissal  sentences,  and  in  the  absence  of  evidence  must  be  assumed  to  do 
so  intelligently.  It  should  be  changeil,  If  in  tlie  respect  sought  it  can  be  cha^Rcd, 
only  ui)on  thorough  consideration  and  in  the  light  of  conclusive  experience. 

7.  I  have  difficulty  to  tind  logical  limitations  in  this  request.  In  the  Ughtrf 
what  I  have  said,  if  this  particular  commanding  general  should  have  the  pou* 
to  connnute  the  sentencc»s  of  death  and  dismissal  which  under  existing  It* 
fall  within  the  President's  power  of  confirmation,  for  even  stronger  reasons,  of 
course,  should  he  have  the  same  pow*er  of  commutation  in  ttiose  cases  of  dettt 
and  dismissal  falling  within  his  own  power  of  confirmation;  and  If  he  riiwtf 
have  the  power  of  commutation  in  such  serious  cases  as  death  and  dlsmlsflaLii 
might  he  well  said  that  lie  sliould  have  the  same  power  in  all  cases  taiXQH 
within  his  iM>wer  to  confirm  or  to  approve  or  disapprove.  The  request  leafc 
logically  at  least,  to  the  consideration  whether  any  convening  authority  wift 
the  i>ower  to  api>rove  or  disapprove  a  sentence,  should  not,  when  his  sood 
Judgment  and  dIs<Tetiou  dictate  such  a  course,  have  the  power  to  resort  toco* 
mutation.  Of  c<>urse.  the  particular  sentences  under  discussion — that  is,  dettk 
and  dismissal — may  be  thought  to  be  distinguishable  from  other  sentences,  !■ 
that  they  can  not  be  mitigateil,  except  by  way  of  commutation.  But  even  heit 
the  policy  of  the  law  has  estahlished  a  single  penalty  to  be  awarded,  and  itctt 
be  d<i>art(Hl  frc»m  only  upon  consldenitions  equally  high  with  those  that  JiurdflF 
departure  In  the  less  serious  and  ordinary  cases.  Thm,  again,  I  find  dllBcaltT 
in  limiting  the  iwnver  to  this  particular  commanding  generaL  I  see  no  dren* 
stance  surrounding  him  that  would  justify  conferring  upon  him  such  a  poiwr. 
that  w«)uld  not  l)e  equally  Justified  in  reposing  a  like  power  In  any  convening 
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authority  similarly  situated  witli  respect  to  tlie  seat  of  government,  as,  for 
instance,  the  commanding  general  of  the  Siberian  Expeditionary  Forces,  in 
which  case  much  more  time  would  be  consumed  in  the  transmission  of  such  pro- 
ceedings to  the  President. 

8.  The  power  here  sought  concedediy  Involves  and  derogates  from  the  power 
ostablistied  solely  in  the  CJommander  in  Chief  of  the  Army  by  existing  law,  if 
not  Indeed,  by  the  Constitution.  It  is  a  matter,  therefore,  of  such  importance 
as  to  require  consideration  by  the  highest  authority,  and  I  wish  my  views 
understood  with  deference  to  that  t&ct  Inasmuch  as  I  have  no  evidence  of  the 
necessity  or  advisability  for  such  enlargement  of  the  powers  of  the  commanding 
ireneral  in  question,  and  because  of  the  other  considerations  heretofore  men- 
tionetl,  for  the  present  at  least,  I  can  not  concur  in  the  request. 

9.  This  office  is  not  called  upon  to  draft  the  proposed  legislation.  If  legisla- 
tion should  be  drafted,  I  take  the  lil)erty  to  suggest  the  advisability  of  so  draft- 
ing it  as  to  confer  this  power  upon  such  commanding  generals  in  the  field  as 
the  President  may  himself  designate. 

S.  T.  Anseix, 
Acting  Judge  Advocate  Oeneral. 

[First  indorsement.] 

Thb  Adjutant  General's  OmcE, 

September  7,  1918. 
To  the  Chief  of  Staff. 

J.  o.  J. 


BxHiBrr  145. 


War  Department, 
Oftice  of  the  Chief  of  Staff, 
Washington,  September  19,  1918, 
Memorandum  for  the  Chief  of  Staff. 

J^ubject:  Amendment  of  the  Articles  of  War  with  reference  to  power  to  com- 
mute sentencea 

1.  Herewith  is  an  opinion  of  the  Acting  Judge  Advocate  General  based  upon 
<5en.  Pershing.*s  cable  No.  1521,  paragraph  5,  subparagraph  (6).  The  cable 
in  question  reads  as  follow.s: 

"  It  is  highly  desirable,  in  the  interests  of  justice  and  the  speedy  adminis- 
tration of  the  same,  that  I  be  authorized  to  commute  both  the  sentences  which 
I  am  authorized  to  confirm,  and  those  which  must  be  forwanied  to  the  Presi- 
dent for  confirmation.     I  recommend  proi)er  legislation  to  that  end.*' 

The  Judge  Advocate  General  in  his  opinion  argues  to  the  following  con- 
clusion : 

"The  power  here  sought  concedediy  involves  and  derogates  from  the  power 
established  solely  in  the  Commander  in  Chief  of  the  Army  i>y  existing  law,  if 
not,  indeed,  by  the  Constitution.  It  is  a  matter,  therefore,  of  such  im- 
portance as  to  require  consideration  by  the  highest  authority,  and  I  wish  ray 
views  understood  with  deference  to  that  fact.  Inasmuch  as  I  have  no  evi- 
dence of  the  necessity  or  advisability  for  such  enlargement  of  the  powers  of 
the  commanding  general  in  question,  and  because  of  the  other  considerations 
heretofore  mentioned,  for  the  present  at  least,  I  can  not  concur  in  the  request." 

2,  In  order  to  understand  clearly  the  situation  here  presented  it  is  necessary 
to  set  out  and  have  before  us  the  provisions  of  exi.'^ting  law  with  reference  to 
this  matter. 

The  forty-sixth  article  of  war  provides: 

"No  sentence  of  a  court-martial  shall  be  carried  into  execution  until  the 
same  shall  have  been  approved  by  the  officer  appointing  the  court,  or  by  the 
offi(»er  commanding  for  the  time  being.'* 

The  power  to  approve  the  sentence  of  a  court-martial,  as  required  by  the 
forty-sixth  article  of  war,  is  by  the  forty-seventh  article  made  to  include: 

"i6)  The  power  to  approve  or  disapprove  the  whole  or  any  part  of  the  sen- 
tence." 

The  forty-eighth  article  of  war  deals  with  the  confirmation  of  sentences  of 
general  courts-martial.  Its  effect,  in  part,  is  to  ttonfer  on  the  commandln'r 
general  of  an  army  in  the  field  and  the  commanding  general  of  any  territorial 
department  or  division  the  power  to  confirm  sentences  of  death  awarded  in 
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the  "  cases  of  persons  convicted  In  time  of  war,  of  murder,  rape,  mutiiir,  das- 

tlon,  or  as  qples."    It  also  empowers  the  same  offloera  in  tlme.uf  war  to  unlu 

a  sentence  of  dismissal  of  any  officer  below  the  grade  of  briffdter  ganenL 

Under  the  forty-ninth  article  of  war  the  power  of  conflrmadoii  oonftmllr^ 

the  forty-eighth  article  of  war  is  made  to  include : 
**(a)  *  *  *  *  •  •  • 

(b)  The  power  to  confirm  or  disapprove  the  whole  (Mr  any  part  of  the  M 
tence." 

The  fiftieth  article  of  war  deals  with  the  mitigation  or  remission  of  10 
tences.    That  article  reads  as  follows : 

"  Abt.  50.  Mitiiiation  or  reminaion  of  8entence$. — ^The  power  to  order  the  e» 
cntion  of  the  sentence  adjudged  by  a  court-martial  shall  be  held  to  Indade^  fil 
alia,  the  power  to  mitigate  or  remit  the  whole  or  any  part  of  tlie  scbIm 
but  no  sentence  of  dismissal  of  an  officer  and  no  sentence  of  deatii  shall  li 
mitigated  or  remitted  by  any  authority  inferior  to  the  President. 

Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  nuqrli 
mitigated  or  remitted  by  the  military  authority  competent  to  appoint,  for  te 
command,  exclusive  of  penitentiaries  and  the.  United  States  Diaciplinaiy  Bv- 
racks,  in  which  the  person  under  sentence  is  held,  a  court  of  the  kind  ttait  !■• 
fiosed  the  sentence,  and  the  same  power  may  be  exercised  by  superior  wOXbOf 
authority ;  but  no  sentence  extending  to  the  dismissal  of  an  ol&eer  or  loai  of 
flies,  no  sentence  of  death,  and  no  sentence  approved  or  confirmed  bf  tli 
President  shall  l>e  remitted  or  mitigated  by  any  other  authority. 

The  power  of  remission  and  mitigation  shall  extend  to  all  uncollected  fiv- 
feltures  adjudged  by  sentence  of  a  court-martial.'* 

The  fifty-first  article  of  war  deals  with  the  suspension  of  sentence  of 
dlKiiiissnl  or  di^ath.    It  provides  that : 

"  The  authority  comi)etent  to  order  the  execution  of  a  sentence  of  fliimilll 
of  an  offlcrer  or  a  sentence  of  death  may  suspend  such  sentence  nntil  tli 
pleasure  of  the  Presi<lent  be  known,  and  in  case  of  such  snqpenaion  a  eopf 
of  the  order  of  suspension,  together  with  a  copy  of  the  record  of  trial  ilnl 
imnie<lintely  Ik*  tranHniltted  to  the  President." 

The  fifty-second  article  of  wnr  as  amended  by  the  act  of  July  9,  1W8  (Pe^ 
lie  193,  60th  Congress),  is  as  follows: 

*'Abt.  52.  *S'f/«/K'iMion  of  ttentenccs. — ^The  autliority  competent  to  order  the 
execution  of  the  sentence  of  a  court-martial  may.  at  the  time  of  the  appronl 
of  such  sentence,  susi»end  the  execution,  in  whole  or  in  part,  of  any  such  «»■ 
teiice  as  does  not  extend  to  death,  and  may  restore  the  person  under  sentence 
to  duty  during  such  suspension.  A  sentence,  or  any  part  thereof,  which  hii 
been  so  suspended  may  l)e  remitted.  In  whole  or  In  part,  except  In  cases  of  per 
sons  confined  In  the  rnlte<l  States  Disc'lpllnary  Barracks  or  its  branches,  by  the 
officer  who  suspended  the  same,  by  his  successor  in  office,  or  by  any  officer  ex- 
erdsjii;;  appropriate  court-nuirtlal  jurisdiction  over  the  command  In  whldi  the 
person  under  s<*ntence  may  be  serving  at  the  time,  and,  subject  to  the  fore- 
goinp:  exceptions  the  same  authority  may  vacate  the  order  of  suspension  attny 
time  and  order  the  ex<H'utlon  of  the.  sentence  or  the  suspended  part  thereof  to 
so  far  as  the  same  shall  not  have  been  previously  remitteil.  The  death  or  hon- 
orable discharge  of  a  i)erson  under  suspended  sentence  shall  operate  as  a  com- 
plete remission  of  any  unexecuted  or  unremitted  part  of  such  sentence." 

8.  It  will  be  observed  that  the  word  "<*ommute"  or  the  w^ord  "commuta- 
tion "  is  not  use<l  in  this  or  any  other  article  of  war.  It  will  be  olMserved,  inor^ 
over,  that  the  fiftieth  article  of  war  speaks  of  the  "  mitigation  "  or  "  remlsrton' 
of  sentences  of  death  or  of  dismissal  of  officers.  Inasmuch,  however,  as  the 
mitigation  of  either  of  these  sentences  requires  a  substitution  of  some  other 
and  distinct  form  of  punishment.  "  mitigation  "  In  such  a  c*ase  l)ecomes  in  fict 
the  "  connnutatlon  "  discussed  in  the  opinion  of  the  Acting  Judge  Advocate 
General. 

Considering  the  articles  of  war  as  they  now  stand,  the  following  limltatloof 
and  Inconsistencies  may  be  pointed  out: 

T'lider  the  forty-eighth  article  of  war  the  commanding  general  of  an  anny 
In  the  field  or  the  (commanding  general  of  a  territorial  department  or  territoritl 
division  may,  In  time  of  war,  execute  a  sentence  of  dismissal  of  an  officer  below 
the  grade  of  brigadier  general,  or  a  sentence  of  death  In  cases  of  persons  con- 
victed In  time  of  war,  of  murder,  rape,  mutiny,  desertion,  or  as  spies,  but  he 
can  not  remit  or  mitigate  these  sentences.  In  other  words,  he  may  exercise  th^ 
greater  power  but  is  denied  the  lesser. 
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No  flomid  reason  can  be  advanced  why  an  officer  who  is  given  power  to  ap- 
prove and  cany  into  effect  a  sentence  of  death  or  of  dismissal  of  an  officer, 
without  reference  to  higher  authority,  should  not  be  given  the  lesser  power  of 
commuting  sach  a  sentence  to  one  of  lower  degree. 

Again,  as  the  articles  now  stand,  the  commanding  general  of  an  army  in  the 
field  or  of  a  territorial  department  or  division  may.  In  a  particular  case,  believe 
that  a  sentence  of  death  or  of  dismissal  of  an  officer  is  clearly  excessive,  but 
may  believe  that  the  accused  has  been  legally  convicted  and  that  he  deserves 
some  lesser  punishment.  Ordinarily,  he  may  refer  the  case  back  to  the  court- 
martial  for  a  reconsideration  of  its  sentence  and  may  thus  succeed  in  obtaining 
a  sentence  which  he  can,  in  good  conscience,  approve  and  execute,  or  mitigate 
or  remit.  In  cases,  however,  where  the  court  adheres  to  its  original  sentence, 
as  well  as  in  those  where,  owing  to  the  exigencies  of  the  service,  it  can  not  be 
reconvened,  the  commanding  general  is  placed  in  the  position  of  being  forced 
to  disapprove  the  sentence  of  the  court  where  he  believes  a  complete  disapproval 
is  not  warranted,  or  to  approve  the  sentence  as  pronounced  by  the  court,  even 
though  he  may  be  very  much  opposed  to  it  in  fact,  and  incur  the  risk  that  the 
President  will  not  concur  in  his  recommendation  for  mitigation.  Should  the 
President,  notwithstanding  the  reconunendation  for  mitigation,  carry  into  exe- 
cution the  original  sentence  imposed  by  the  court-martial,  the  conmiandiug  gen- 
eral is  placed  in  the  situation  of  having  made  it  iwsslble,  by  his  formal  approval 
(required  by  the  forty-sixth  article  of  war)  of  a  sentence  which  he  does  not 
approve  in  fact,  for  the  President  to  direct  that  the  same  be  carried  into 
execution. 

It  does  not  meet  this  situation  to  suggest  that  the  President  almost  invariably 
follows  the  recommendation  of  the  commanding  general  who  makes  it.  If  he 
does,  much  unnecessary  paper  work  and  administrative  action  are  imposed  on 
the  department ;  and  the  commanding  general,  in  so  far  as  such  cases  are  con- 
cerned, is  reduced  to  a  mere  automaton.  What  good  retison  can  be  assigned 
why  he  should  not  directly  exercise  the  power  of  mitigation  w^lthout  reference 
to  the  President? 

Again,  under  the  fiftieth  article  of  war,  as  it  now  stands,  no  sentence  of  dis- 
missal of  an  officer  may  be  remitted  or  mitigated  by  any  authority  Inferior  to 
the  President  Under  the  fifty-second  article  of  war,  however,  as  recently 
amended,  the  authority  competent  to  order  the  execution  of  such  d.  sentence  may 
at  the  time  of  approval  suspend  the  execution  thereof,  and  having  suspended  it 
he  may  later  remit  it.  He  may  thus  do  indirectly  under  the  fifty-second  article 
of  war  what  he  can  not  do  directly  under  the  fiftieth.  These  articles  are  in- 
consistent, and  should  be  reconciled.  The  present  fifty-second  article  of  war, 
being  the  later  expression  of  Ck>ni;re&s  on  the  subject,  may  be  taken  to  repre- 
8^t  the  present  policy  of  the  law,  and  the  fiftieth  article  should  be  amended  to 
correspond  therewith. 

A  strong  argument  in  favor  of  making  the  suggested  amendment,  not  con- 
sidered by  the  Acting  Judge  Advocate  General,  Is  the  great  saving  of  valuable 
time  and  effort  which  would  result.  Under  the  law  as  it  now  stands  the  com- 
manding general  who  must  act  on  a  sentence  of  death,  which  he  does  not  desire 
to  disapprove  but  which  he  can  not  mitigate,  will  probably  begin  by  an  effort 
to  obtain  a  modified  sentence  from  the  court.  To  the  time  given  the  recon- 
sideration of  the  sMitence  by  members  of  the  court  must  be  added,  in  the  event 
of  Its  adherence  to  the  original  sentence,  the  time  given  the  case  by  the  Judge 
Advocate  General  and  the  officers  of  his  department,  by  the  Chief  of  Staff, 
by  the  Secretary  of  War,  and,  finally,  by  the  President  himself.  Since  all 
this  will  result  ninety-nine  times  out  of  a  hundred  merely  in  confirming  the 
recommendation  made  by  the  commanding  general  who  submits  the  case,  it  is 
clear  that  it  represents  time  lost  in  adherence  to  a  formalism  which  no  longer 
has  any  meaning  or  significance.  Many  eases  of  this  character  are  known  to 
have  occurred  during  the  present  war  and  many  more  will  doubtless  arise. 

4.  From  these  considerations  the  War  Plans  Division  is  of  the  opinion  that 
notwithstanding  the  fact  that  the  law  has  long  existed  In  the  form  in  which  it 
now  stands,  no  sound  reason  has  been  advanced  why  it  should  not  be  changed 
in  the  manner  suggested  by  Gen.  Pershing.  It  goes  without  saying  that  any 
change  adopted  should  be  general  in  its  character  and  not  be  made  to  apply 
to  any  particular  commanding  general,  notwithstanding  the  nature  and  extent 
of  his  command,  but  should  apply  to  all  commanding  generals  similarly  cir- 
cumstanced. In  the  opinion  of  the  War  Plans  Division  the  power  of  mitiga- 
tion may  safely  be  conferred  upon  commanding  generals  of  armies  in  the  field 
or  of  territorial  departments  or  divisions.    In  cases  which  require  the  approval 
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of  the  President  before  sentences  may  be  carried  into  execution,  it  will  be  well 
to  provide  that  these  officers  shall  exercise  this  enlarged  power  of  mitigation, 
amounting  as  it  does  to  the  commutation  discussed  by  the  Acting  Judge  Advo- 
cate General,  only  when  specially  empowered  so  to  do  by  the  Presldoit.  This 
will  be  a  recognition  of  the  pardoning  power  conferred  upon  the  President  by 
the  Constitution,  and  will  remove  in  large  part  any  legal  basis  that  may  exut 
for  an  argument  that  the  amendment  of  the  article  herein  suggested  may  be  in 
derogation  of  the  constitutional  powers  of  the  President 

5.  The  War  Plans  Division  is  of  the  opinion  that  the  recommendation  made 
by  Gen.  Pershing  can  be  complied  with  and  that  the  inconsistencies  in  the 
present  Articles  of  War,  above  pointed  out,  can  all  be  remedied  by  amending 
the  fiftieth  article  of  war.  As  that  article  now  stands  it  consists  of  three 
paragraphs.    The  first  paragraph  should  be  amended  to  read  as  follows : 

The  power  to  order  the  execution  of  the  sentence  adjudged  by  a  court- 
martial  shall  be  held  to  Include,  inter  alia,  the  power  to  mitigate  or  remit  the 
whole,  or  any  part  of  the  sentence. 

It  will  be  noted  that  this  proposed  amendment  omits  the  following  words: 

"But  no  sentence  or  dismissal  of  an  officer  and  no  sentence  of  death  shall 
be  mitigated  or  remitted  by  any  authority  inferior  to  the  President." 

The  effect  of  this  change  will  be  to  place  it  in  the  power  of  any  convening; 
authority  to  mitigate  or  remit  a  sentence  whic^  be  may  order  executed.  In 
practical  effect  it  will  operate  only  to  confer  upon  a  commanding  general  who 
may  now  order  the  execution  of  a  sentence  of  death  or  of  the  dismissal  of  an 
officer  the  power  to  mitigate  or  remit  such  sentence. 

The  second  paragraph  of  the  fiftieth  article  of  war  should  be  amended  by 
making  that  part  of  it  following  the  semicolon  read  as  foUovra : 

But  no  sentence  approved  or  confirmed  by  the  President  shall  be  remitted 
or  mitigated  by  any  other  authority  and  no  approved  sentence  of  loss  of  files 
by  an  officer  shall  be  remitted  or  mitigated  by  any  authority  inferior  to  the 
President,  except  as  provided  in  the  fifty-second  article. 

The  practical  effect  of  this  change  will  be  to  make  the  paragraph  conform 
with  the  first  paragraph,  as  herein  proposed  to  be  amended,  and  witli  the  fifty- 
second  article  of  war  as  it  now  stands.  It  seems  obvious  that  no  sentence  which 
has  been  approved  or  confirmed  by  the  President  should  thereafter  be  miti- 
gated or  remitted  by  any  Inferior  authority.  So,  also,  where  the  sentence  in- 
volves a  loss  of  files  and  has  not  been  suspended  under  the  authority  of  th^ 
fifty-second  article  of  w^ar,  it  is  clear  that  no  authority  inferior  to  the  Presi- 
dent should  be  authorized  to  thereafter  mitigate  or  remit  the  sentence.  Fol- 
lowing the  second  paragraph  of  the  fiftieth  article  of  war  a  new  paragraph 
should  be  inserted  which  should  read  as  follows : 

When  empowered  by  the  President  so  to  do  the  commanding  general  of  the 
Army  in  the  field  or  the  commanding  general  of  the  territorial  department  or 
division  may  mitigate  or  remit,  and  order  executed  as  mitigated  or  remitted, 
any  sentence  which,  under  these  articles,  requires  the  confirmation  of  the 
President  before  the  same  may  be  executed. 

The  effect  of  this  insertion  will  place  it  within  the  power  of  the  President 
to  authorize  General  Pershing,  or  any  other  commanding  general  similarly 
situated,  and  the  commanding  general  of  any  territorial  department  or  division 
to  commute  a  sentence  of  death  or  of  the  dismissal  of  an  officer  which  now 
requires  the  confirmation  of  the  President  before  the  same  may  be  carne<1 
into  execution.  In  other  words,  it  provides  the  legal  authority  under  which 
the  President  may  make  it  unnecessary  for  such  commanding  generals  to  sen^l 
to  him  for  his  action  cases  in  which  such  sentences  are  involved  and  in  which 
they  do  not  believe  that  the  sentences  should  be  executed,  but  do  believe  that 
they  should  be  mitigated,  or,  more  technically  speaking,  commuted. 

If  the  fiftieth  article  of  war  should  be  amended,  as  herein  suggested,  it  wouhl 
read  as  follows : 

Art.  50.  Mitigation  or  remission  of  sentences. — ^The  jwwer  to  order  the  exena- 
tion  of  the  sentence  adjudged  by  a  court-martial  shall  be  held  to  include,  inter 
alia,  the  power  to  mitigate  or  remit  the  whole  or  any  part  of  the  sentence. 

An  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  may  N^ 
mitigated  or  reuiitteil  by  the  military  authority  competent  to  appoint,  for  th»: 
command,  exclusive  of  penitentiaries  and  the  tJnited  States  Disciplinary  Bar> 
racks,  In  which  the  person  under  sentence  is  held,  a  court  of  the  kind  ihMt 
imposed  the  sentence,  and  the  same  power  may  be  exercised  by  superior  mili- 
tary authority ;  but  no  sentence  approved  or  confirmed  by  the  President  shall  bt» 
lemitted  or  mitigated  by  any  other  authority,  and  no  approved  sentence  of  loss 
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of  files  by  an  officer  shall  be  remitted  or  mitigated  by  any  authority  Inferior 
to  the  President,  except  as  provided  in  the  fifty-second  article. 

When  empowered  by  the  President  so  to  do  the  commanding  general  of  the 
Army  in  the  field  or  the  commanding  general  of  the  Territorial  department  or 
division  may  mitigate  or  remit,  ami  order  executed  as  mitigateti  or  remitted, 
any  sejitence  which  under  these  articles  requires  the  confirmation  of  the  Presl- 
ueut  before  the  same  may  be  executed. 

The  power  of  remis&ion  and  mitigation  shall  extend  to  all  unc*ollected  for- 
feitures adjudged  by  sentence  of  a  court-martial. 

It  should  be  noticeil  that  under  the  fiftieth  article  of  war  any  sentence  fixed 
by  a  commanding  general  under  the  enlarged  power  herein  proposed  is  always 
subject  to  correction  by  superior  authority  by  further  mitigation  or  remission. 
It  is  difficult  to  see  wherein  this  powder  would  or  could  be  abused  or  wherein  It 
would  or  could  lead  to  results  which  are  inconsistent  with  results  obtained  under 
the  present  system.  That  the  administration  of  justice  would  be  expedited 
Id  certain  cases  and  that  the  general  burden  of  administrative  work  would  be 
It'sseiied  has  been  shown  above. 

6.  The  War  Plans  Division  therefore  recommends  that  these  papers  be  filed 
in  the  office  of  The  Adjutant  General  and  that  favorable  acti<m  be  taken  looking 
to  the  amendment  of  the  fiftieth  article  of  war.  It  submits  herewith  appropriate 
letters,  containing  draft  of  a  bill  designed  to  carry  this  recommendation  into 
effect,  addres($ed  to  the  chairman  of  tlie  Committee  on  Military  Affairs,  United. 
States  Senate,  and  the  Speaker  of  the  House  of  Representatives. 

Lytle  Bbown, 
Brigadier  General,  United  States  Army, 

Director,  TV.  P.  /).,  A.  C.  of  S. 

EXHTBTT  146. 

Wab  Depabtment, 
Washington,  September  19,  1918. 

The  Chaisman  Committee  on  Miutaby  Affairs, 

United  States  Senate. 

Sib  :  The  following  is  a  draft  of  a  bill  amending  the  fiftieth  article  of  war : 

'.  ted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  article  50  of  section  1342  of  the 
Revised  Statutes  of  the  United  States,  as  amended  by  the  act  entitled  'An  act 
making  appropriations  for  the  support  of  the  Army  for  the  fiscal  year  ending 
June  30,  1917,  and  for  other  purposes,*  approved  August  29,  1916,  be,  and  the 
same  is  hereby,  amended  to  read  as  follows : 

"*Ajrr.  50.  Mitigation  ob  bemission  of  sentences. — ^The  power  to  order  the 
execution  of  the  sentence  adjudged  by  a  court-martial  shall  be  held  to  include, 
inter  alia,  the  power  to  mitigate  or  remit  the  whole  or  any  part  of  the 
sentence. 

"*Any  unexecuted  portion -of- a  sentence  adjudged  by  a  court-martial  may  be 
mitigated  or  remitted  by  the  military  authority  competent  to  appoint,  for  the 
command,  exclusive  of  penitentiaries  and  the  United  States  Disciplinary  Bar- 
racks^ in  which  the  person  under  sentence  is  held,  a  court  of  the  kind  that 
imposed  the  sentence,  and  the  same  power  may  be  exercised  by  superior  mili- 
tary authority;  but  no  sentence  approved  or  confirmed  by  the  President  shall 
be  remitted  or  mitigated  by  any  other  authority,  and  no  approved  sentence  ot 
loss  of  files  by  an  officer  shall  be  remitted  or  mitigated  by  any  authority 
inferior  to  the  President  except  as  provided  in  the  fifty-second  article. 

"  *  When  empowered  by  the  President  so  to  do,  the  commanding  general  of  the 
Army  In  the  field  or  the  commanding  general  of  the  territorial  department  or 
division  may  mitigate  or  remit,  and  order  executed  as  mitigated  or  remitted, 
any  sentence  which,  under  these  articles,  requires  the  confirmation  of  the 
President  before  the  same  may  be  executed. 

**  •  The  power  of  remis«sion  and  niitij?ation  shall  extend  to  all  uncollected 
forfeitures  adjudged  by  sentence  of  a  court-martial.* " 

This  amendment  is  designed  to  confer  uix)n  the  commanding  general  of  an 
army  in  the  field  or  of  a  territorial  department  or  division  the  power  to  miti- 
gate or  remit  any  sentence  of  death  or  of  dismissal  of  an  officer,  which  he  now 
has  the  authority  to  approve  and  execute,  without  referring  the  same  to  the 
President  for  his  action;  and  also  to  confer  upon  the  PrcshU'nt  tl.o  autliority 
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to  empower  such  commanding  general  to  mitigate  or  remit  sentences  of  death 
or  of  the  dismissal  of  an  officer  in  those  cases  where  the  sentence  can,  under 
the  forty-eighth  article  of  war,  be  carried  into  effect  only  upon  the  approval 
of  the  President.  It  is  found  in  actual  practice  that  whenever  a  commanding: 
general  does  not  approve  a  sentence  of  death  or  of  the  dismissal  of  an  officer, 
and  recommends  mitigation  thereof,  the  action  of  the  President  is  generally  m 
accordance  with  such  recommendation.  Moreover,  It  appears  unsound  to  deny 
a  commanding  general  the  power  to  mitigate  a  sentence  w^hich  he  has  the 
authority  to  approve  and  execute. 

Gen.  Pershing  has  recommended  the  changes  herein  proposed.  They  have 
been  found  necessary,  also,  In  so  far  as  a  sentence  of  dismissal  of  an  officer  is 
concerned,  for  the  purpose  of  reconciling  the  fiftieth  article  of  war  with  the 
fifty-second  article,  as  amended  by  the  act  of  Congress  approved  July  9.  191S 
(Public,  193,  65th  Cong.)  Under  the  fiftieth  article  of  war,  as  It  now  stands, 
no  reviewing  authority  Inferior  to  the  President  can  mitigate  or  remit  a 
sentence  of  dismissal  of  an  officer.  Under  the  fifty-second  article,  as  recently 
amended,  any  such  convening  authority  can  suspend  any  sentence  of  dis- 
missal of  an  officer.  Under  the  fifty-second  article,  as  recently  amended,  any 
such  convening  authority  can  suspend  any  sentence  of  dismissal  of  an  officer, 
and  having  suspended  it  may  later  mitigate  or  remit  It.  These  two  articles 
are  Inconsistent  as  they  now  stand,  and  it  is  hoi>ed  to  reconcile  them  by  the 
proposed  amendment  of  the  fiftieth  article  of  war  submitted  herein. 

It  Is  hoped  that  this  matter  may  receive  the  early  and  favorable  considera- 
tion of  your  committee. 
Respectfully, 

Benedict  Cboweix, 
Acting  Secretary  of  War. 


Exhibit  147. 


(Public — No.    311 — 65th    Cohgbbss.) 

[H.  R.  13037.] 
[AN  ACT  TO  amend  the  fiftieth  article  of  war.] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  article  50  of  section  1342  of 
the  Revised  Statutes  of  the  United  States,  as  amended  by  the  act  entitleil 
"An  act  making  appropriations  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  30,  1917,  and  for  other  purposes,"  approved  August  29, 
1916,  be,  and  the  same  is  hereby,  amended  to  read  as  follows: 

"Abt.  50.  Mitigation  or  Remission  or  Sentences. — ^The  power  to  order  the 
execution  of  the  sentence  adjudged  by  a  court-martial  shall  be  held  to  Include, 
inter  alia,  the  power  to  mitigate  or  remit  the  whole  or  any  part  of  the  sentence*. 

"Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  may 
be  mitigated  or  remitted  by  the  military  authority  competent  to  appoint  for 
the  command,  exclusive  of  penitentiaries  and  the  United  States  Disciplinary 
Barracks,  in  which  the  person  under  sentence  is  held,  a  court  of  the  kind 
that  imposed  the  sentence,  and  the  same  power  may  be  exercised  by  superior 
military  authority;  but  no  sentence  approved  or  confirmed  by  the  President 
shall  be  remitted  or  mitigated  by  any  other  authority,  and  no  approvetl 
sentence  of  loss  of  files  by  an  officer  shall  be  remitted  or  mitigated  by  any 
authority  Inferior  to  the  President,  except  as  provided  In  the  fifty-second 
article. 

"When  empowered  by  the  President  so  to  do.  the  commanding  general  of  the 
Army  In  the  field  or  the  commanding  general  of  the  territorial  department  or 
division  may  mitigate  or  remit,  and  order  executed  as  mitigated  or  remitted, 
any  sentence  which  under  the.se  articles  requires  the  confirmation  of  tbv 
President  before  the  same  may  be  executed. 

"The  power  of  remission  and  mitigation  shall  extend  to  all  uncollected 
forfeitures  adjudged  by  sentence  of  a  court-martial.' 

Approved,  February  28,  1919. 


II 
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Exhibit  148. 

Atlantic  Branch  Unitrd  States  Disciplinary  Barracks, 

Governors  Island,  N.  V.,  April  J5,  1910, 
From :  The  commandant. 

To :  Memorandum  for  the  Inspector  General,  attention  Col.  Charles  H.  Patte»*s4)«. 
Subject :  Disciplinary  harracks,  Governors  Island,  N.  Y. 

The  milHarff  offender. — Upon  the  admission  of  a  convicted  offender  to  the 
disciplinary  barracks  two  courses  of  action  toward  him  are  possible — one  puni- 
tive* tbe  other  reconstructive. 

The  first  means  the  applying  of  the  strictest  discipline  and  the  placing  of  the 
offender  at  tasks  which  will  cause  him,  if  possible,  to  regret  most  thoroughlv  his 
ever  having  become  involved  in  trouble.  The  other  involves  the  relaxation  of 
military  discipline  to  some  degree  and  the  education  of  the  offender  by  suitable 
mettiods  so  as  to  equip  him  the  better  to  avoid  offending  in  the  future. 

The  treatment  of  the.military  offender  at  these  barracks  has  been  along  recon- 
structive lines,  and  this  course  has  been  followed  for  several  reasons.  First, 
offenders  are  in  a  great  majority  of  cases  not  sent  to  the  disciplinary  barracks 
for  their  first  offenses.  Their  records  usually  show  several  previous  offenses  due 
to  maladjustment  to  military  discipline.  The  imposition  of  a  stricter  and 
harsher  discipline,  while  it  would  control  the  offender  for  the  time  being,  at  the 
same  time  would  not  hold  out  assurances  that  the  relaxation  of  it  after  releasv^ 
would  have  accomplished  the  desired  result,  namely,  normal  adjustment  to  the 
demands  of  civil  or  military  life.  This  is  more  clearly  demonstrated  by  our 
second  consideration,  the  study  of  the  man  behind  the  offense. 

Every  military  prisoner  upon  admission  is  given  a  thorough  mental  and 
physical  examination.  In  addition,  a  correspondence  field  study  is  employed. 
Every  possible  source  of  information  is  made  use  of  to  obtain  a  complete  history 
ijf  the  offender,  so  that  at  the  end  of  a  month  or  six  weeks  we  are  in  a  position  to 
make  a  reasonably  accurate  estimate  of  the  kind  of  man  we  are  dealing  with, 
what  his  requirements  are,  what  his  abilities,  and  are  in  a  position  to  make  at 
least  a  tentative  prediction  as  to  his  future  possibilities. 

Resulting  from  these  studies  we  find  that  some  offenders  are  medically  sick 
men,  such  as  the  insane,  the  epileptic,  the  feeble-minded,  the  drug  addict,  and  in 
some  cases  the  alcoholic.  Others  show  character  defects  which  have  resulted 
in  an  antisocial  attitude — the  criminals — or  an  inability  to  adjust  themselvos  to 
any  environment,  as  shown  by  truancy  in  school  life  and  lack  of  persistence  in 
employment,  nomadism,  etc. 

A  relatively  small  number  can  be  said  to  be  normal  or  accidental  offenders. 
whose  delinquencies  are  chargeable  to  social  or  economic  conditions. 

Third,  to  treat  military  offenders  in  accordance  with  up-to-date  recognized 
methods. 

The  first  or  punitive  method  of  treatment  should  be  the  method  prevailing  In 
a  rejrular  organization  and  carried  out  by  that  organization,  resulting  in  short, 
disagreeable  sentences  in  the  post  guardhouse.  It  Is  not  possible  nor  desirable 
to  e^mploy  the  reconstructive  methocl  of  treatment  in  a  regular  military  organiza- 
tion. However,  if  the  repeated  infliction  of  short  punishments  for  offenses  does 
not  result  in  the  permanent  correction  of  an  offender  he  then  become  a  candi- 
date for  the  reconstructive  method  of  treatment  as  practiced  in  the  disciplinary 
barracks. 

The  treatment  of  the  military  offender  in  the  disciplinary  barracks  has  a  two- 
folil  object — first,  to  return  him  to  the  colors  a  better  soldier,  or,  secondly,  If 
unfitted  for  military  service,  to  return  him  to  civil  life,  if  possible,  a  better 

Htizen. 

The  disciplinary  battalion. — Any  prisoner,  regardless  of  his  offense  or  the 
lengrth  of  his  sentence,  is  eligible  to  this  battalion  who,  after  a  thorough  study 
of  liira  as  outlined  above,  apiiears  capable  of  resuming  his  place  In  the  military 
service.  The  battalion  Is  removed  from  the  general  barracks  population  and  Is 
'luartered  In  a  cantonment  building  such  as  have  been  used  during  the  war  at 
the  various  camps.  While  the  discipline  in  the  battalion  is  very  strict — in  fact, 
much  more  so  than  in  the  average  organization — still  the  members  of  the  bat- 
talion are  given  considerable  liberty  on  the  theory  that  it  Is  wiser  to  detect 
rh<»se  who  are  lacking  In  self-control  before  rather  than  after  restoration.  The 
l>attalion  barracks  has  neither  bolts  nor  bars ;  the  battalion  cooks  and  serves  its 
own  rations  and  does  its  own  guard  duty.  It  is  under  the  supervision  of  one 
c<»mmis8ioned  and  several  noncommissioned  officers. 
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If  after  three  months  of  intensive  military  training  a  member  of  the  battalion 
is  certified  as  capable  of  taking  his  place  In  a  regular  military  organization,  he  b» 
recommended  for  restoration  to  the  service. 

Numbered  men. — ^The  numbered  men  consist  of  those  whose  exaniinatioa<i 
bhow  that  they  are  not  desirable  for  the  disciplinary  battalion,  although  some 
after  further  observation  may  prove  to  be  so.  The  treatment  of  these  men  i^ 
along  educational  and  vocational  lines.  Fully  40  per  cent  of  them  show  the  nee-.l 
of  education.  Classes  in  primary  subjects  are  conducted  during  the  morninp 
hours  by  experienced  Y.  M.  C.  A.  teachers  for  this  class.  In  the  afteraoon  tb** 
samo  organization  conducts  classes  for  more  advanced  work.  In  the  evenln? 
classes  of  a  vocational  and  educational  nature,  such  as  electrical  installatioD, 
vocal  and  instrumental  music,  etc.,  are  in  session. 

In  the  vocational  work  advantage  is  taken  of  the  existing  shops.  Others  will 
be  added,  in  which  to  place  prisoners  after  examination,  where  some  n.seful 
trade  may  be  acquired. 

The  honor  association, — Included  in  our  educational  •system  we  have  insti- 
tuted an  honor  system  among  the  prisoners.  In  the  study  of  our  offenders  it 
was  found  that  such  a  large  percentage  had  shown  themselves  incapable  of  coo- 
tinuously  adjusting  themselves  in  a  normal  manner  to  the  deniands  of  civil 
as  well  as  military,  life  that  it  was  deemed  wise  to  create  among  them  a  tangi- 
ble social  organization.  It  was  recognized  that  w*herever  a  body  of  men  are  in 
close  contact  for  any  length  of  time  the  prevailing  feeling  or  tone  of  that 
body  will  be  determined  by  the  more  assertive  members.  In  prisons  and  other 
penal  institutions  where  there  Is  no  authorized  and  recognized  orisanizatioD 
the  antagonistic,  antisocial  and  habitual  criminal  element  i^  more  in  evldencif. 
Accidental  offenders  and  those  who  strive  to  avoid  further  trouble  are  Incllne^l 
to  keep  by  themselves  and  to  serve  out  their  sentences  without  aasociating 
much  with  others,  even  with  those  of  their  own  kind.  The  lawless  elemeni 
are  naturally  attracted  to  each  other  and,  in  reality,  possess  the  nudens  of 
an  organization,  which  quickly  crystallizes  when  any  advantage  can  be  gain^l. 
When  thus  crystallized  the  weaker  characters  are  easily  prevailed  upon  to 
follow  and  others  are  forced  to  Join  them  by  means  of  threats  and  oth^ 
methods  of  intimidation.  A  disciplinary  barracks  is  never  free  from  this 
danger.  Consequently,  if  a  recognized  organization  with  the  better  element 
in  control  of  it,  and  subject  to  the  supervision  of  the  officers,  can  be  formed 
the  lawless  and  antagonistic  element  is  placed  at  a  disadvantage  and  the 
possibility  of  their  quickly  organizing  and  attracting  others  is  reduced  to  « 
minimum.  The  educational  value  of  such  an  organization  is  based  on  the 
theory  that  members  will  realize  that  Individual  misbehavior  reacts  unfavor 
ably  on  the  whole  body.  The  association  has  its  rules  and  regulations  atHl 
its  tribunals  for  the  trial  and  punishment  of  its  own  oflfenders.  In  this  way 
members  of  the  honor  asscK'iation  are  taught  while  in  the  barracks  a  respect 
for  con.stituted  law  and  order.  Certain  privileges  are  given  for  good  conduot 
and  certain  punishments  are  prescribed  for  misbehavior,  so  that  It  Is  to  the 
advantage  of  the  organization  to  keep  ** barracks  offences"  down  to  a  mini- 
nmm.  It  \n  hoped  that  the  lessons  learned  in  their  own  organization  will  l>e 
applle<l  to  the  larger  social  order  upon  their  release. 

The  honor  association  Includes  all  but  30  prisoners.  Every  new  arrival 
is  met  by  a  member  of  the  association  and  Is  made  acquainted  with  the  benefits 
of  its  membership.  In  this  way  new  arrivals  are  immediately  brought  In  con- 
tact with  the  better  element,  whereas  in  the  past  it  was  the  disgruntled  and 
antagonistic  element  which  first  approached  the  new  comer. 

The  association  has  regular  weekly  meetings.  It  has  its  own  constitution, 
by-laws,  rules  and  regulations  and  standing  committees.  It  pledges  itself 
through  appointed  sergeants  at  arms  to  maintain  good  order  in  and  about 
the  barracks  and  to  be  careful  of  all  sanitary  and  other  regulations.  If  any 
member  of  the  association  detects  another  breaking  any  rule  of  the  barracks 
he  is  in  honor  bound  to  report  the  offense  to  the  organization.  The  offendini: 
member  is  then  brought  before  the  association's  tribunal  and  if  found  guiU> 
is  asked  to  sign  a  statement  requesting  that  he  undergo  the  pimlshment  pre- 
scribed by  the  court. 

The  association  has  a  grievance  committee  which  meets  the  commandant 
weekly  to  present  to  him  matters  of  interest  in  the  association  and  iKussible 
grievances.  As  a  result,  no  matter  of  dissatisfaction  Is  harbored  amongst  th«r 
prisoners  without  the  commandant's  knowledge.  Recently,  this  committer* 
notified  the  commandant  that  the  organization  was  having  some  difficulty 
wUh   Its  offending  members.     These  members  preferred  trial  by  the  pri«iw 
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1  of  trial  by  the  honor  court  for  the  reason  that  the  punishments 
r  were  less  severe  than  by  the  latter.  It  was  requested  that  the 
prescribed  by  the  prison  court  be  made  equal  in  severity  to  those 
ation*M  court 

ts  of  this  association  both  to  the  prisoners  and  to  the  barracks 
rambling  has  been  eliminated  from  the  institution,  the  number  of 
wn  court  has  decreased  fully  75  per  cient.  Better  order  prevails 
mil,  the  yard,  in  fact,  the  whole  tone  of  the  barracks  is  improved. 
'  more  contented  and  misbehavior  is  re<luce<l  to  a  minimum. 
— Appropriate  recreation  is  enjoyed  by  prisoners,  consisting  of 
res  and  other  shows  at  regular  intervals,  and  athletic  games  out 

—Much  has  been  said  in  newspaper  articles  recently  about  the 
severity  of  courts-martial  sentences  and,  unfortunately,  nothing 
1  about  the  practical  working  out  of  these  sentences  In  the  disci- 
icks.  The  man  behind  the  sentence  is  considered  here  more  than 
itself.  In  fact,  every  sentence  is  Indeterminate  and  indefinite.  It 
ind  has  happened,  that  prisoners  sentenced  to  serve  upwanl  of 
e  been  restored  to  the  colors  in  fewer  months-  In  fact,  it  is  pos- 
risoner  with  a  life  sentence  to  be  restored  to  a  regular  organlza- 
lonths.  In  the  case  of  numbered  men,  recommendations  for  their 
been  made  for  various  reasons — on  account  of  youth,  mental  in- 
dequate  personality,  nervous  Instability,  and  the  financial  condi- 
dependents — so  that  In  the  case  of  these  prisoners,  as  well  as 
men,  the  .*<entence  really  cuts  but  little  figure.  This  practice  of 
g  prisoners  for  release,  as  outlined  above,  was  the  general  policy 
ution  months  before  the  present  clemency  board  was  appointed, 
er  of  fact  we  are  confronted  by  a  much  greater  administrative 
the  short  sentences  now  Imposed  than  by  th(»  longer  ones.  Men 
lentences  are  generally  apathetic  as  to  restoration.  Six  months 
th  good-conduct  time  deducted,  releases  a  man  by  expiration  of 
in  five  months,  too  short  a  time  for  the  corrective  and  disciplinary 
>lied  to  him  to  become  sufflciently  effective  to  warrant  restoration. 
»ntence  than  .six  months,  and  some  are  shorter,  practically  pnv 
ossibllity  of  extending  restoration.  There  are  two  or  three  cases 
f^ntly  come  to  my  attention  of  positive  victims  of  short  sentences. 
-<  been  continuously  In  the  hospital  with  car  trouble,  and  no  cor- 
sciplinary  measures  could  l>e  applied  before  the  expiration  of  his 
Ills  is  especially  so  on  the  entrance  to  the  institution  of  a  short- 
fe  may,  at  first,  not  desire  to  work  for  restoration,  but  later  on  he 
his  mind,  but  when  this  de<*ision  is  made  it  frequently  happens 
.  such  a  short  periml  left  as  to  render  impossible  the  restoring  of 
I  the  usual  way. 

hould  be  sent  to  the  disciplinary  barracks  for  a  shortt»r  iK^riod 
ar.  Men  with  longer  sentences  have  something  definite  to  work 
not  the  case  with  shorter-term  men.  The  longer  sentence  awakens 
to  a  healthy,  laudable  endeavor,  while  the  shorter  sentence  stifles 
The  short-term  prisoner  sits  hack  and  waits  for  the  end  of  his 
Is  to  work  for  restoration  fall  on  deaf  ears,  an<l  the  morale  of  the 
<  In  consequence  lowered. 

— One  of  the  vexatious  problems  with  which  we  have  to  contend 
by  the  ex-c<mvicts.  some  of  wlioni  were  released   from  prison  to 
•my.     Such  men  are  considered  bad  risks  for  restoration.     Tsually, 
unds  exist  on  which  riM-oinniendation  for  clemency  in  their  cases 
1.     In  conse<|uence  of  their  realizing  that  they  can  not  be  restore<l 
they  be<'ome  disgruntleil  and  are  a  very  disturbing  element.    Fur- 
is  not  at  all  desirable  to  have  the  ordinary  ndlltary  offender,  often 
mpres.sionid>le,  come  in  contact  with  this  class  of  men.     They  an* 
»ubje<*ts  for  the  dis<iplinary  barracks  and  should  have  bet»n  sent 
'possible,  to  a  Federal  penitentiary.    At  least  some  provision  should 
they  are  to  be  held  in  custody,  for  their  projMT  segregation. 

John  K.  Hint, 
CoUmvl  of  Infantry. 

Amos  T.  Bakkr, 
Captnin,  ]fcf1ira1  Corpn,  Vnychiatrint. 
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Atlantic  Branch,  United  States  Dtsciplinaby  Babracrb, 

Aprii  15,  1919. 

The  foregoing  article  Imn  been  prepared  and  written  by  the  following  meiu- 
l)erH  of  the  ex«cutive  committee:  Edward  AL  Hancock  (5379),  c^eorge  S. 
Schuyler  (5820),  Abraham  Henschel  (5617),  Edward  Schwartz  (6122),  Harry 
Lee  (6033),  Hynian  Zimmenmin  (4868),  Loui»  G.  Lemley  (5706).  With  feelin? 
of  the  deepest  gratitude  do  we  hereby'  submit  this  article  to  the  c<oniniandunr. 
Col.  John  E.  Hunt,  United  States  Army. 

OUB   HONOB   association. 

As  men  have  always  risen  to  the  highest  pinnacles  amongst  oppressing  cir- 
cumstances, w)  have  we,  the  Inmates  of  Castle  Willinm,  In  our  darkest  hours  of 
life,  conceived  and  promulgated  the  Ideals  set  forth  In  this  preamble  to  our 
constitution. 

In  obedience  to  the  voice  of  nature,  which  Inspires  men  to  perfection.  In 
compliance  with  the  dictates  of  the  human  mind,  which  prompt  men  to  ac- 
tivity, the  honor  association  was  organized  January  2(>,  1919,  to  avoid  the  eviU 
of  disorganization  toward  what  is  just  and  right. 

The  objects  of  this  organization  are  to  create  a  local  sentiment  which  will 
condemn  local  wrongdoing,  to  tesich  the  men  to  be  intolerant  of  evil,  to  obey 
the  rules  and  regulatf<ms  prescribed  for  our  general  conduct  and  dLscipline.  to 
respect  the  authorities  and  to  heartily  aid  them  by  a  most  earnest  cooperation, 
and  to  be  honor  bound  individually  in  the  accomplishment  of  tlie*^  aiiiL<: 
linally,  to  upbuild  and  uplift  the  character  of  the  men,  so  that  they  be  better 
fitted  to  occupy  their  positions  as  free  moral  agents  in  society. 

I'revious  to  the  organization  of  this  association,  discipline  was  maintain*^! 
j;nd  enforced  by  the  strictest  measures.  This  form  of  discipline  had  been 
known  as  the  iron  rule.  Under  this  r(^gime  men  w^ere  at  all  times  compel }e«l 
to  work  under  duress.  Minor  infractions  of  prison  regulations  were  drastically 
dealt  with.  The  men  refrained  from  doing  wrcmg  because  of  the  fear  of  puil- 
Ishment.  mit  because  they  had  any  desire  to  do  right.  This  system  *if  fonv 
only  tends  to  make  criminals  out  of  petty  offenders,  instead  of  better  citizens, 
because  there  was  no  appeal  to  the  men's  sense  of  honor. 

One  day  toward  the  close  of  1918,  a  group  of  inmates  gathered  in  an  assem- 
bly and  discussed  how  they  could  help  themselves  best,  the  result  of  which 
formed  the  nucleus  of  the  present  organization.  From  time  to  time  as  the  de- 
velopment of  this  nucleus  became  visii)le  there  appeared,  though  gradually,  the 
opportunity  for  selfish  advantage  by  some  of  the  organization's  ofllcials,  nither 
than  for  the  l)etterment  of  its  members  as  a  whole.  It  was  revealed  that  the 
men  intrusted  with  the  leadership  of  this  organization  were  trying  to  prostitut** 
its  principles,  in  order  to  further  their  own  personal  ends.  The  inevitable  re- 
sult was  that  each  one  of  these  selfish  leaders  tried  to  outdo  the  other  one  in 
gaining  every  possible  advantage  through  his  position  of  trust.  This  culmi- 
nated in  the  leaders  bringing  their  personal  affklrs  and  grievances  before  the 
legislative  assembly  and  attempting  to  sway  the  members  by  dilatory  pmcti^vs. 
The  legislative  body  reacted  in  a  manner  hardly  anticipated  by  these  selfish 
leadens;  the  members,  however,  realized  that  in  offdeirto  maintain  tJK"  prinrt* 
pies  upon  which  the  organization  was  created  they  would  have  to  remove  thi< 
dangerous  element,  and  re(*onstruct  the  organization  on  a  firmer  basLs  to  elimi- 
nate the  possibility  for  individuals  to  use  the  association  for  furthering  their 
personal  interests. 

Through  the  unceasing  efforts  and  splendid  example  set  by  the  members  **f 
the  executive  committee,  there  was  instilled  into  the  minds  of  the  members  the 
realization  that  discipline  could  be  gained  through  the  sincere  cooperation  «»f 
all  with  the  officials  of  the  institution.    Ultimately  the  ideals  embodied  In  th»' 
preamble  became  manifested  materially  In  the  deeds  of  the  men.     Gradually 
there  evolved  a  spirit  drawn  about  by  the  zealous  efforts  of  the  three  branclww 
of  the  association,  namely,  legislative,  judicial,  and  executive.    The  resultant 
mental   development  cause<l  members  to  more  fully  understand  their  dutit^ 
and  obligations,  and  more  to  perform  these  same  duties  and  meet  their  obliga- 
tions and  responsibilities  at  all  times  under  all  conditions.     The  leglslati^e 
assembly  elects  10  men  to  sit  in  executive  council  for  the  purpose  of  repre- 
senting the  inmates  before  the  officials  of  the  institution  and  to  convey  to  tliem 
their  needs.    The  association  has  a  Judicial  branch  in  which  is  embodied  the 
honor  court  and  the  judiciary  committee,  the  former  to  try  all  violators  of 
the  Institution's  rules  and  regulations  properly  brought  before  them,  and  the 
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latter  to  form  and  from  time  to  time  revise  the  court-martial  manual  of  the 
honor  auBociation.  This  honor  court  is  one  of  the  greatest  helps  to  the  pris- 
ooers  and  the  authorities.  It  Is  a  help  to  tlie  inmates  in  that  they  do  not 
lose  good  time  when  tried  by  it  nor  do  they  get  a  black  mark  against  their 
record.  If  an  offense  is  committed  and  the  offender  discovered  by  one  of  the 
members  of  the  association,  the  man  is  brought  up  for  trial  and  sentenced 
with  his  consent.  The  main  office  is  absolutely  ignorant  of  the  fact  that  an 
oflfense  has  been  committetl  or  that  a  sentence  has  been  meted  out.  It  is  a 
^reat  help  to  the  authorities  in  that  it  lessens  by  75  per  cent  the  number  of 
courts-martial  by  their  court,  thus  making  it  possible  for  them  to  conscien- 
tiously recommend  more  men  for  clemency  and  restoration.  It  protects  the 
iomates  in  that  they  commit  less  offenses  and  take  pride  in  the  knowledge 
tbut  they  are  law-abiding;  it  protects  them  from  the  brutality  of  medieval 
disciplinary  methods.  Since  the  establishment  of  the  honor  association  ap- 
proximately 5  per  cent  of  the  total  population  of  this  institution  have  been 
tried  by  the  honor  court  for  minor  infractions  of  rules  and  regulations.  Of 
these  brought  to  trial,  60  per  cent  have  been  found  guilty  and  sentenced  to 
various  punishments,  such  as  sleeping  three  nights  in  solitary,  a  loss  of  privi- 
leges gained  by  the  honor  association  for  a  prescribed  period  of  time.  It  is 
the  duty  of  every  member  to  report  even  the  smallest  violation  of  regulations 
to  the  sergeants  at  arms,  who  prefer  charges  against  the  offenders.  The  same 
are  then  tried  by  the  honor  court,  which  is  so  conducted  that  the  interests  of 
the  accused  and  the  honor  association  are  equally  safeguarded  in  every  pos- 
sible manner.  The  small  violations  being  thus  promptly  attended  to,  the  more 
serious  ones  become  a  rare  occurrence  or  disappear  entirely.  Thus  the  strictest 
discipline  is  maintained,  based  upon  honor  and  intelligence  and  not  on  fear. 
The  gaining  of  discipline  without  the  officials  of  the  instituton  being  troubled 
with  it  causes  them  to  be  more  kindly  disposed  toward  the  inmates. 

Through  the  rapid  growth  of  the  association  and  expansion  of  its  activities 
in  several  fields,  particularly  educational  and  recreational,  there  was  arranged 
a  more  elaborate  program  than  anything  heretofore  attempte<l  in  the  annals 
of  an  institution  of  this  kind.  Through  the  efforts  of  the  executive  committee 
all  men  are  enabled  to  avail  themselves  of  the  opportunity  to  pursue  any 
course  of  study  of  their  election.  Men  are  given  relaxation  from  the  day's 
work  by  being  provided  with  wholesome  entertainment. 

We  owe  a  debt  of  gratitude  to  the  officials  of  this  institution  for  the  assist- 
ance they  have  rendered  us  in  accomplishing  our  ideals,  and  we  sincerely  hope 
that  the  facts  and  conditions  as  described  in  this  article  will  serve  as  an 
inspiration  and  incentive  to  the  inmates  and  officials  of  institutions  of  similar 
character  throughout  our  beloved  United  States. 

The  Honor  Association, 
Per  ExEciJTivK  Committee. 

Therefore,  in  the  early  part  of  January,  1919,  a  new  executive  committee  was 
elected,  consisting  of  men  possessing  qualities  which  rendered  them  more  fitted 
to  the  positions  of  trust  to  which  they  were  elected.  This  committee  was  dele- 
Wted  to  draft  a  new  constitution  for  the  organization,  henceforth  to  be  known 
as  the  honor  association.  Tliis  ctmstitution  was  completed  on  January  26, 
1919.  submitted  to  and  adopted  by  the  legislative  body  on  same  date.  The  fol- 
lowing is  a  true  copy  of  the  constitution  and  its  amendments  to  date : 

CONSTITUTION  OF  THE   HONOR   ASSOCIATION. 

Article  1.  Tills  organization  shall  he  known  as  the  honor  association, 
headed  by  a  president  elected  by  the  executive  bori-d.  The  executive  hoard  shall 
also  elect  a  vice  president  to  discharge  the  dutit^  of  president  In  case  of  his 
absence,  inability,  or  recall. 

Art.  2.  The  organization  shall  be  divided  into  three  branches:  (a)  legisla- 
tive, (6)  executive,  (c)  Judicial. 

The  legislative  branch  shall  he  composed  of  the  governing  body,  comprising 
all  the  members  of  the  organization. 

The  legislative  branch  shall  meet  every  Sunday  evening. 

The  legislative  branch  shall  enact  all  the  laws  of  the  organization  bv  a  ma- 
jority of  votes. 

Any  member  of  the  association  mav  submit  to  the  legislative  assembly, 
through  the  judiciary  ommilttee,  bills  necessary  for  the  welfare  of  the  organi- 
zation. 
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The  judiciary  committee  will  pass  on  their  constitutionality  and  report  its 
findings. 

A  quorum  of  the  legislative  branch  shall  consist  of  a  majority  of  the  meml»*rs. 

The  executive  branch  shall  be  Incorporated  In  a  board  elected  by  the  legisla- 
tive body. 

The  executive  branch  shall  execute  all  measures  acted  uiH>n  by  the  govenilnj 
body  and  shall  appoint  such  officers,  committees,  and  personnel  as  may  becNime 
necessary. 

The  executive  branch  shall  function  through  the  following  committees:  ifli 
Entertainment  committee,  (5)  Initiation  and  classification  committee,  (c)  com- 
mittee on  law  and  order,  (d)  complain  committee,  (e)  educational  committee, 
(f)  judiciary  committee. 

Members  of  the  executive  committee  shall  individually  be  appointed  as  heads 
of  the  respective  committees. 

The  judicial  branch  shall  be  embodied  in  a  committee  appointed  by  the 
executive  committee. 

The  judicial  branch  shall  have  charge,  through  its  subdivisions,  of  the 
maintenance  of  law  and  order  and  the  punishment  of  Infractions  thereof. 

Art.  3.  The  executive  committee  shall  be  composed  of  10  members  (5  com- 
pany men  and  5  numbered  men),  who  shall  be  elected  by  secret  ballot  by  the 
members  of  the  legislative  body  from  20  proposed  candidates,  i.  e.,  10  from  the 
company  and  10  from  the  numbers,  1  of  each  5  being  a  colored  man.  to 
represent  his  race. 

Each  voter  will  be  provide<l  with  a  ballot  with  the  two  lists  of  10  men,  1 
froni  the  company  and  the  other  from  the  numbers.  Each  man  will  designate 
5  men  from  each  list  of  10  by  making  a  cross  opiwslte  the  names  of  10  candi- 
dates he  wants  to  elect,  sign  his  name  and  number,  and  hand  the  ballot  in  to  the 
collector. 

All  vacancies  that  may  occur  on  the  executive  committee  shall  remain  unfilled 
until  the  legislative  body's  earliest  convention,  with  the  exception  of  numbered 
men  going  into  the  company  or  company  nfpn  going  into  the  numbers,  in  which 
ca.se  they  will  hold  their  office  until  the  expiration  of  their  terms,  when  new 
members  will  be  elected  as  aforesaid. 

The  term  of  office  for  a  member  elected  to  the  executive  committee  shsill 
not  be  less  than  four  months,  beginning  from  date  of  election. 

Members  of  the  executive  conftnittee  shall  be  eligible  for  reelection. 

In  the  event  of  an  executive  committee  member  being  transferred  from  the 
numbers  to  the  company,  or  vice  versn,  such  member  shall  continue  to  represent 
that  division  from  which  he  was  elected. 

Any  member  of  the  executive  comnfittee  who  is  convicted  of  any  violation 
of  the  Constitution  or  is  proved  to  be  incapable  foj  the  continuance  of  said 
office  shall  be  subject  to  recall. 

The  executive  wmmlttee  shall  meet  the  Thursday  before  the  convention  of 
the  legislative  body  and  the  Monday  following. 

The  executive  committee  shall  review  all  matters  pertaining  to  the  wel- 
fare of  the  organization  and  present  same  to  the  president  of  the  legislative 
body  for  presentation  to  the  said  body  and  to  the  commandant. 

A  quorum  of  the  exe<*utlve  committee  shall  consist  of  a  majority  of  the 

members. 

Abt.  4.  An  honor  court  shall  be  appointed  by  the  executive  committee,  com- 
posed of  five  members  of  the  legislative  body. 

A  president  of  the  honor  court  shall  be  appointed  by  the  executive  committci'. 

There  shall  be  three  supernumeraries  appointed  to  fill  respective  vacsmci^s 
that  may  occur  on  the  honor  court. 

When  the  president  of  the  honor  court  is  absent  the  members  of  said  court 
shall  be  empowered  to  elect  a  president  pro  tern. 

There  shall  be  a  judge  advocate,  who  shall  have  an  assistant;  both  shall 
be  appointed  by  the  executive  board. 

There  shall  be  a  recorder  appointed  by  the  executive  committe  to  assist 
th  judge  advocate. 

Art.  f).  The  entertainment  committee  shall  cla.H.sify  all  theatrical  and  ath- 
letic talent  of  honor  association,  for  the  purpose  of  private  entertainment  and 
amusement. 

The  initiation  and  class! ficntlon  committee  .shall  interview  all  newcomer? 
and  acquaint  them  with  the  honor  association  in  all  its  details,  aud  shall 
classify  the  men  desiring  membership. 

The  committee  of  law  and  order  shall  enforce  all  laws  and  acts  as  passed 
by  the  legislative  body. 
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The  chairman  of  the  committee  of  law  and  order  shall  be  known  as  the 
iiergeant  at  arms. 

The  complaint  committee  shall  hear  all  complaints  pertaining  to  discipline, 
preservation  of  order  and  efficiency  of  any  department  or  memt)er  thereof. 

The  educational  committee  shall:  (a)  Classify  talent;  (6)  provide  lecturers; 
(r)  assist  in  general  enlightenment;  (d)  encourage  and  conduct  educational 
classes. 

The  Judiciary  committee  shall  be  empowereti  to  fonn  and  revise  the  Court- 
Martial  Manual  and  set  maximum  and  minimum  sentences  to  be  submitted  to 
the  executive  committee  for  them  to  tender  to  the  legislative  body  for  their 
approval. 

The  personnel  of  the  various  committees  shall  be  subject  to  the  approval  of 
the  executive  committee  before  appointment. 

Xo  man  shall  serve  at  the  head  of  two  c<mimittees  except  executive  com- 
mittee members. 

The  heads  of  the  respective  committees  shall  render  a  full  report  once  a 
month  to  the  executive  committee. 

Art.  6.  The  president  shall  call  the  meetings  of  the  governing  body. 

The  president  shall  not  remove  the  chair  automatically. 

The  president  shall  have  charge  of  the  corresiwudence  of  the  association. 

The  president  shall  report  to  the  legislative  body  once  a  week  the  doings 
of  the  executive  committee. 

The  executive  committee  shall  be  represented  at  all  Interviews  with  the 
commandant  by  the  president  and  two  other  members,  excepting  such  times 
when  the  commandant  should  request  the  prest^nce  of  the  entire  committee,  or 
any  specified  member  thereof. 

The  Judiciar>'^  committee  shall  pass  on  the  constitutionality  of  all  measures 
before  they  are  presented  to  the  legislative  bwly  for  enactment. 

Art.  7.  The  members  of  the  honor  association  shall  consist  of  all  those 
whose  names  appear  on  the  roster  of  the  Initiation  and  classification  committee. 

There  shall  be  roll  call  at  every  meeting  of  the  legislative  body ;  all  mem- 
bers who  absent  themselves  from  three  consecutive  meetings  shall  forfeit  their 
membership  for  a  period  of  one  month,  unless  such  absence  shall  be  shown 
to  have  been  unavoidable. 

Abt.  8.  Amendments  to  the  constitution  shall  be  iiassed  by  a  two-thirds  vote 
of  the  legislative  body. 

AMENDMENTS    TO    THE   CONSTITUTION    OF    THE    HONOR    ASSOCIATION. 

.\rt.  3.  The  executive  committee  shall  consist  of  10  members  elected  by  the 
le^slatlve  body  by  secret  ballot.  There  shall  be  one  member  from  each 
(llscipllnary  company  and  eight  members  from  the  numbers,  one  of  whom 
shall  be  a  colored  man. 

All  vacancies  that  may  occur  on  the  executive  committee  shall  remain  un- 
filled until  the  legislative  body's  earliest  convention. 

The  terra  of  office  for  a  meml)er  elected  to  the  executive  committee  shall  be 
four  months,  beginning  from  date  of  election,  with  the  exception  of  numbered 
men  being  transferretl  Into  the  disciplinary  battalion  and  men  of  the  dlsel- 
plmarj-  battalion  being  transferred  back  Into  tlie  numbers.  In  which  event  their 
terms  shall  automatically  expire  on  date  of  transfer. 

Any  member  of  the  executive  committee  who  violates  any  article  of  the  con- 
stitution or  any  of  the  rules  and  regulations  of  the  association  or  who  is  found 
Incapable  of  continuance  as  an  executive  committee  member,  shall  be  subject  to 
rec-all  by  a  majority  vote  of  the  legislative  body. 

Recalls  must  be  founded  on  some  grounds  and  tangible  facts.  After  a  recall 
is  moved  and  se<'onded  by  20  members,  a  s|)ecial  board  of  10  members  not  hold- 
ing office  in  the  association  will  be  formed  by  the  legislative  body's  election. 
This  board  will  Investigate  the  charges  against  the  accused  executive  committee 
member,  examine  and  cross-examine  all  the  witnesses,  and  report  its  findings, 
with  its  recommendations,  to  the  succeeding  legislative  body  convention.  This 
<^nventlon  will  act  accortllng  to  the  light  thrown  upon  the  question  by  the 
labors  of  the  special  board. 

The  recall  of  the  president  of  the  association  from  that  office  shall  be  by 
secret  ballot  of  the  executive  (Hmimlttee  with  majority  of  opinion  concurring. 
Should  it  become  incident  upon  the  recall  of  the  president  from  that  office,  a 
questicm  as  to  his  retention  on  the  executive  committee,  action  will  be  taken 
B8  specified  above. 
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Art.  6,  Par.  6.  The  president  shall  at  all  times  be  fruided  by  the  opinions  of 
the  other  members  of  the  executive  committee.  He  shall  veto  no  measures  with- 
out the  approval  of  the  executive  committee,  nor  shall  he  sign  any  measuivs 
that  the  committee  has  disapproved  of. 

Should  the  president  for  any  reason  fail  to  sign  a  measure  within  10  days 
after  It  has  been  passi^l  by  the  legislative  body,  it  shall  automatically  become 
a  law. 

Art.  8.  Executive  committee  and  members  of  the  committee  on  law  aad 
ortier  shall  wear  a  distinctive  badge  of  office.  This  shall  be  subject  to  the 
approval  of  the  prison  authorities. 

All  nominations  for  executive  committee  members  must  be  seci>nded  by  a 
minimum  of  20  members  of  the  legislative  body. 
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United  States  Disciplixary  Barracks, 

Governors  Inland,  X.  T.,  April  19,  1919. 
From :  The  cnjmmandant. 

To:  Inspector  General  of  the  Army.     (Attention  Col,  Charles  H.  Patterson.! 
Subject ;  Memorandum  of  restored  men. 

1.  Memorandum  for  the  Inspect4)r  General  of  the  Army  of  men  restored  t«« 
duty  from  this  institution  from  April  18,  1918,  to  April  17,  1919,  with  length  of  ^ 
sentence  and  average  time  actually  served. 


Number  of  men  restored: 

48 

51 

43 

8 


Length 
of  sen-' 
tence, 
years. 


1-2 
2-3 
3-1 
4-5 


Average 

time 
actually 
sMTea 
to  res- 
toration, 
months. 


7 

8 
8 
8 


Number  of  men  reeUved 
Con. 

70 

6 

1 


I  Average 
tenoe,       ^^^ 


yeBTs. 


5-10 
1(^30 
0)» 


tore- 

toraiinn, 

moEitfas. 


5i 


*  Or  over. 


John  E.  Hunt,  Colonel  Infantry, 


United  States  Disciplinaby  Barracks, 
Fort  Ijeavenworth,  Kans.,  April  26,  1919. 
From :  The  commandant. 
To :  The  Inspector  General  of  the  Army. 
Subject:  Memorandum  of  restored  men. 

Meniornndum  for  the  In.*?pector  (Jeneral  of  men  restore<l  lo  duty  from  thi'* 
institution  from  April  18,  1918,  to  April  17,  1919,  with  length  of  sentences  and 
average  time  actually  served. 


Number    of    men 
restored: 

190 

93 

10 

163 


Length 
of  sen- 
tence, 
years. 

Average  time  actu- 
ally served  up  to 
restoration. 

Months. 

Days. 

1-2 
2-3 
3-4 
4-5 

6 
6 
9 
7 

5 
27 

27 

I 


Length 
of  sen- 
tence, 
years. 


Avorage  time  arts- 
ally  served  up  r? 
restoration. 


Number    of    men 
restored— Con.      i 

111 

51 

32 


>  Over  20. 

R.  G  Williams, 
CoUmel,  Infantry,  Acting  Comfnandant. 
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[Nifcht  Letter.l 

April  22,  1919. 
Commandant  Pacific  Branch, 

rNiTED  States  Disciplinary  Barracks, 

Aleatraz,  Calif, 

Wire  immediat^y  direct  Inspector  General,  510  Mills  Building,  this  city, 
following  data  for  year  ending  April  17.  1919 :  Number  of  men  restored  to  duty 
and  average  time  actually  served  prior  to  restoration  where  the  sentences 
ori0nally  imposetl  were  as  follows :  One  to  2  years,  2  to  3  years,  3  to  4,  4  to  5, 
5  to  10,  10  to  20,  20  to  30,  above  30.  Each  class  should  be  stated  separately  so 
as  to  permit  tabulation  under  three  columns  as  follows:  Number  of  men 
restored,  length  of  sentence,  average  time  actually  served  prior  to  restoration. 

Harris. 


Alcatraz  Calif.,  April  24,   1919. 

Inspector  Getceral, 

510  Mills  Building,  Washuigton, 
Re  tel.  your  wire  relative  to  restored  men.  Total  number  restored  to  duty, 
146.  One  to  two  years,  69  men ;  average  time  served,  7  months.  Two  to  three 
years,  36  men,  average  time  nine  months ;  3  to  4  years.  11  men,  average  time 
eight  and  one-half  months;  4  to  5  years,  2  men,  average  time  10  months; 
5  to  10  years,  23  men,  average  time,  nine  and  one-third  months ;  10  to  20  years, 
4  men,  average  time  11  months ;  20  to  30  years,  1  man,  proceedings  set  aside 
one  month ;  30  years  and  over,  none. 

Garrard. 


Number  of  nun  restored: 

69 

38 

11 

2 


Length 
of  sen- 
tence, 
years. 


Average 

time 
actually 
servea 
to  res- 
toration, 
nuHiths. 


1-  2 
a-  4 

4-  5 


7 
9 

10 


Number  of  men  restored— Con 

23 

4 

1 


Length 
of  sen- 
tence, 
years. 


."i-lO 
10-20 
20-30 


Average 
time 

actually 
servea 
torM- 

toration, 

months. 


n 

11 

»1 


>  Proceedings  set  abide. 
Exhibit  150. 


War  Department, 
Office  of  the  Judge  Advocate  General, 

Washdngtony  March  22,  1918, 
MemoraiKiain  f^r  Gen.  Crowder. 

A  study  of  the  records  of  trial  by  general  court-martial  received  in  this  office 
allows  the  following: 

Many  of  our  judge  advocates  in  the  field  fail  properly  to  scrutinize  charges 
referred  for  trial,  with  the  result  that  many  trials  are  being  held  on  irregular 
or  insufficient  specifications. 

Entirely  too  many  men  are  being  tried  by  general  court-martial.  I  think  it 
conservative  to  state  that  at  least  25  per  cent  of  the  cases  tried  by  general 
«)urt-martial  could  be  properly  disposed  of  by  minor  courts  or  by  administra- 
tive punishments  under  the  one  hundreil  and  fourth  article  of  war. 

The  actual  trial  of  cases  is,  in  many  respects,  poorly  planned.  Joint  offenders 
are  j«epaTately  charged  and  separately  tried  by  the  same  court  in  cases  where 
there  should  undoubtedly  be  a  Joint  trial.  Important  cases  are  frequently 
referred  to  incompetent  trial  judge  advocates.  In  many  divisions  entirely  too 
nauch  time  is  allowed  to  elapse  between  arrest  or  confinement  and  trial,  and 
In  many  there  are  long  delays  between  trial  and  action  by  the  reviewing 
authority. 

More  important,  however,  is  the  evident  failure  on  the  part  of  judge  advo- 
cates to  understand  the  policy  of  the  department  with  reference  to  the  con- 
servation of  man  power.    Men  are  still  being  tried  and  dishonorably  dlschargtHl 
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the  service  for  trivial  offenses,  which  could  be  otherwise  adequately  punished. 
In  many  divisions  there  seems  to  be  an  unsympathetic  use  of  tlie  power  to 
suspend  sentences  of  dishonorable  discharge.  It  is  my  view  tliat,  during  this 
war  at  least,  in  every  case  where  confinement  is  to  lie  In  a  disciplinary  liar- 
racks  the  dishonorable  discharge  should  be  suspended  and  the  officers  of 'the 
disciplinary  barracks  made  responsible  for  saying  that  the  man  should  jK»t 
ultimately  be  sent  hack  to  serve  with  the  colors. 

In  proposing  corrective  action  for  the  difficulties  outlined  above,  I  think  it 
may  be  accepted  as  fundamental  that  there  should  be  the  closest  poK<ibIe 
cooperation  and  understanding  between  this  office  and  Its  representatives  in  tlie 
fielcL  That  this  office  should  know  the  circumstances  under  which  judge  adviw 
cates  in  the  field  have  performed  their  duty  and  that  the  latter  should  under- 
stand fully  what  this  office  is  trying  to  accomplish  and  be  able  to  work  in 
sympathy  therewith. 

There  should  be  a  unity  of  purpose  and  understanding  between  this  office  and 
the  commanding  officers  of  the  disciplinary  barracks  on  the  question  of  restora- 
tion to  duty,  in  order  that  in  time  of  war  as  many  men  as  possible  shall  be 
given  an  opportunity  to  redeem  themselves  through  actual  service. 

To  accomplish  these  ends  it  Is  my  opinion  that  nothing  else  couhl  he  prv- 
ductive  of  so  much  goini  as  personnl  conferences  and  instruction.  A  ?tM>I 
plan  would  be  to  hold  a  conference  of  all  judge  advocates  for  the  puri»ose  of 
discussing  these  problems,  and  others  which  might  arise,  and  suggesting  prac- 
tical solutions.  This,  however,  wouhi  seem  to  be  impracticable.  The  next 
best  plan  would  be  to  have  a  representative,  of  this  office  make  a  visit  of  in- 
spection and  instniction  to  the  various  division  and  department  headquarters. 
Since  this  would  take  him  by  the  disciplinary  barracks,  there  should  also  be 
included  in  the  itinerary  a  conferen<*e  with  the  officers  of  tliese  institutions. 
You  suggested  yesterday  that  if  anyone  made  a  trip  of  this  kind  you  would 
want  me  to  make  it.  I  think  myself  that  if  I  am  to  remain  on  this  desk  dunnc 
the  war  I  should  be  the  one  t*)  go.  I  have  phrased  and  formulate<l  the  instnic- 
tions  that  have  been  sent  out  as  the  iiolicy  of  the  department  with  reference 
to  the  conservation  of  man-power,  and  I  think  I  am  in  position  to  bring  jmlgv 
advocates  to  understand  how  an  intelligent  application  of  that  policy  would 
reduce  the  number  of  trials  and  save  men  to  the  service.  It  would  also  help 
immeasurably  In  the  work  of  the  disciplinary  desk  if  the  officer  in  charge  had 
personal  knowledge  of  the  conditions  which  exist  in  the  field. 

Such  a  tour  would  be  of  value  In  another  direction.  It  would  enable  nie 
to  make  a  i)ersonal  report  on  each  judge  advocate  and  his  assistant.  This 
report,  together  with  other  valuable  data,  might  well  be  made  the  basis  of 
special  recognition  in  certain  cases  and  of  getting  rid  of  undesirable  or  inapt 
officers  in  others. 

When  this  visit  has  been  made  for  the  purpose  of  inspecting  those  who  are 
at  present  acting  as  judge  advocates  of  departments  and  divisions.  I  shouii! 
strongly  reconmiend  that  thereafter  no  new  man  should  be  sent  to  duty  a* 
the  Judge  advocate  of  a  command  unless  he  had  previously  had  a  ctiurse  •>? 
training  in  this  office.  This  would  give  him  a  viewpoint  of  the  sem-ice  as  n 
whole  which  many  of  our  present  Judge  advocates  seem  to  lack. 

It  would  take  about  five  weeks  to  make  this  trip  properlj-.  As  to  whether 
I  can  be  spared  from  the  office  at  this  time,  I  suggest  that  I  could  well  mak»" 
arrangements  to  leave  in  about  10  days  or  two  weeks.  By  that  time  the  ner* 
men  will  have  been  pretty  well  broken  in  and  the  work  brought  up  to  date.  I 
think  Col.  Clark  could  carry  on  the  work  without  difficulty.  There  ^-mild 
be  no  question  except  as  to  purely  military  or  administrative  matters,  and  be 
has  these  remarkably  well  in  mind  at  the  present  time.  On  any  question  of 
doubt  he  could  take  advice  and  need  not  go  wTong. 

As  a  corrollary  of  the  matter  here  under  question,  I  suggest  that  If  you  de- 
cide to  authorize  this  trip  of  In.spectlon  and  instruction,  that  Col.  Clark's 
hands  might  be  strengthened  by  bringing  in  MaJ.  Barnwell  for  duty  In  this 
office.  He  Is  now  on  duty  as  Judge  advocate  of  the  Southeastern  Department. 
I  have  several  times  noted  the  quality  of  his  work.  He  seems  to  be  a  splenditi 
lawyer.  His  opinions  are  always  clear  and  convincing.  If  you  decide  to  givr 
Maj.  Hamar  a  position  as  Judge  adovcate,  he  might  be  sent  to  the  Southeastern 
Department,  relieving  MaJ.  Barnwell  for  duty  here. 

As  to  the  expense  Involved,  it  would  be  insiignlflcant  compared  with  the  dlrctl 
benefits  that  would  be  almost  immediately  realized.  If  I  could  reduce  the 
number  of  trials  by  general  court-martial  by  a  substantial  percentage  the 
expense  of  the  trip  would  be  saved  many  times  over  each  month,  to  say  noth- 
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iDg  of  tbe  saving  to  the  country  if  we  can  obtain  a  systematic  treatment  of 
the  policy  of  conserving  and  using  the  man-power  of  the  country  which  has 
been  brought  into  the  service. 

E.  G.  Davis, 
Lieutenant  Colonel  Judge  Advocate, 
Assistant  to  the  Judge  Advocate  General. 
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Wab  Depabtuent, 
Office  of  the  Chief  of  Stai-t, 

Washington. 
Memorandum  for  the  Chief  of  Staflt. 
Subject:  Amendment  of  the  forty-eighth  article  of  war. 

L  The  following  cablegram  has  l)een  received  from  Gen.  Pershing,  requesting 
action  be  taken  amending  the  forty-eighth  article  of  war,  so  that  he  may  be 
able  to  confirm  all  death  sentences  and  order  their  execution : 

•*  Paragraph  IB,  cablegram  No.  1059,  dated  May  5,  1918.  In  order  that 
prompt  exemplary  action  may  be  taken  in  necessary  cases,  I  recommend  that 
forty-eighth  article  of  war  be  so  amended  as  to  authorize  me  to  confirm  all 
death  sentences  and  order  their  execution.  Full  power  as  to  death  sentences 
Id  French  Army  and  British  Army  in  France  is  vested  in  military  authorities. 
(Pershing.)" 

2.  The  President  has  already  acted  upon  this  cablegram  and  has  stated  that 
he  declines  to  recommend  to  Congress  action  looking  to  conferring  power  of 
confirming  death  sentences  upon  commanding  generals  in  the  field  further  than 
they  have  at  present.  A  cablegram  to  Gen.  Pershing,  embodying  the  Presi- 
dent's views,  drafted  in  the  office  of  the  Judge  Advocate  General,  has  been  or 
*111  shortly  be  sent  to  Gen.  Pershing.  There  remains,  therefore,  nothing  to  be 
done  in  regard  to  this  matter. 

Lytle  Brown, 
Brigadier  General,  N.  A., 
Director,  W.  P.  />.,  A.  C.  of  S. 


May  16,  1918. 
Memorandum  for  the  Chief  of  Staff. 

1.  I  recommend  the  following  cablegram  be  sent  Gen.  Pershing: 
"  Reference  your  1059,  paragraph  IB.    The  President  has  decided  not  to  urge 
upon  Congress  any  extension  of  the  present  authority  of  commanding  general 
of  an  Army  in  the  field  as  to  death  sentences." 

E.  H.  Cbowdeb, 
Judge  Advocate  General. 


May  17,  1918. 
Memorandum  for  The  Adjutant  General. 
Subject:  Death  sentence. 

1.  The  Secretary  of  War  directs  with  reference  to  paragraph  IB,  cablegram 
No.  1059,  from  the  commanding  general  American  Expeditionary  Forces,  that 
a  reply  be  sent  by  cable  as  follows : 

[Cablegram  sent  May  20,  1918.] 

Pebshing, 

American  Expeditionary  Forces,  France, 

No. 

Paragrai^ 

'*  Reference  paragraph  IB,  your  1059,  the  President  has  decided  not  to  urge 
upon  Congress  any  extension  of  the  present  authority  of  commanding  general 
of  an  army  in  the  field  as  to  the  death  sentences.    (March.)'* 

Peyton  C.  March. 
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Exhibit  No.  152. 
Consolidated  report  of  general  prisoner  cases, 

DISPOSED  OF  FOR  THE  WEEK  ENDED  APR.  26,  1910. 
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Disd- 
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Branch. 

Padfle 
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69 
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59 

16 

3 

17 

2 

3 

2 

21 

1 

2 

20 

:» 

Portion  mmittMl .. 

Zli 

RmtonKl  to  duty* 

1 

S3 

Dittdiiu'^Mi  f  A   K  139)             

19 

Total             

373 

Transfer  from  Penitentiary  to  Disciplinary 
Barracks ..,....»Tr ,».,--..,. 

2 

8 

1 

Transfer  from  Penitentiary  to  Disaplmary 

10 

Barracks  and  part  of  confinement  r»- 
mitt4»d . . - -  - -  - 

Transfer  from  DisapUnary  Barracks  to 
Penitentiary 

Total 

11 

383 

CONSOLIDATED  REPORT  FOR  6  PRIOR  WEEKS. 


UnezDired  part  remitted 

599 

1,216 

292 

44 

50 

78 

47 

2 

9 
46 
12 

1 

23 
83 

7 

2 

1 

«Q 

Portion  r»fnitt Ad ^--.,.,„ 

1.424 

Restfwed  to  duty 

'358 

Discharged  (A.  R.  139) 

47 

Total 

2,312 

Transfer  from  Penitentiary  to  Disaplinary 
Barracks 

10 

37 
1 

1 •' 

Transfer  from  Penitentiary  to  Disciplinary 
BarrackTf  and  part  o'  cpnfl'ieinerit  re- 

47 

mitted ." 

Transfer  from  Disciplinary  Barracks  to 
Penitentiary 

1 

1 

Total 

48 

1 

2.5W 

1 

For  week  ended  Apr.  26, 1919 3SS 

Prior  weeks 2,jp«5 

Grand  total 2,»o 
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Wab  Department, 
Office  of  the  Judge  Advocate  Genekau 

Washington,  January  2,  1919. 

From :  The  Office  of  the  Judf^e  Advocate  General. 
To:  The  Adjutant  General. 

Subject:  Recommendation  that  Brig.  Gen.  Samuel  T.  Ansell  be  presented  a 
distinguished-service  medul. 

1.  I  recommend  that  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate  General'^ 
Department,  Unite«l  States  Army,  be  presented  the  distlngulshed-.servlce  meilal 
for  exceptionally  meritorious  service  to  the  Government  as  acting  head  of  the 
Judge  Advocate  General's  Department  during  this  war. 

2.  (Jen.  An.*8eirs  services  have  been,  in  my  judgment,  preeminently  of  th»» 
kind  that  the  statute  contemplates  thus  to  l>e  awarded.  His  duties  have  been 
of  fundamental  importance  and  great  responsibility,  and  he  has  sho\i'n  hini- 
.self  exceptionally  qualitie<1  in  the  performance  of  them.  His  legal  ability. 
his  general  quali flea t ions  and  attainments,  his  personality,  energy,  ami  capftcirr 
for  scientific  organization  and  vigorous  administration,  his  Judgment  and  pro- 
vision, enablefl  him  at  the  outset  to  appreciate  and  encompass  the  legal  duties 
lnvolve<l  In  the  raising,  maintenance,  and  udministratlon  of  a  vast   tullitan 
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establishment,  and  to  organize  the  department  for  the  proper  performance  of 
those  duties.  Those  same  qualities  have  enabltnl  him  at  all  times  to  i)erform 
fhem  in  a  way  that  has  at^reoiably  contributed  to  victory. 

3.  His  hundreds,  even  thousands,  of  thoughtful  opinions  on  the  records  of 
the  department  show  that  he  has  been  a  powerful  instrument  In  aiding  in  the 
nrj^Dization  of  the  new  establishment  within  tlje  law,  in  keeping  It  within  Its 
proi^r  relation  to  civil  instructions  and  the  law  of  the  laud,  in  conforming 
military  administration  to  the  requirements  of  law%  and  in  maintaining  law 
and  Justice  within  the  Army.  This  he  has  done  without  placing  impediments 
in  the  way  of  rightful  administration,  but  instead,  such  administratitm  has 
bt^n  given  legal  direction  and  effectual  Impulse. 

4.  His  leading  opinions  have  enunciated  many  great  principles  of  law  funda- 
mental to  military  administration,  a  few  of  which  are  those  which  had  to  do 
with— 

(a)  The  conclusiveness,  as  against  judicial  inquiry,  of  the  legislatively  estab- 
lished administrative  methods  of  the  selective-service  system. 

(&)  Military  jurisdiction  over  the  civil  personnel  auxiliary  to  military  activi- 
ties. 

(r)  Restriction  of  the  rule  against  the  redelegation  of  power  as  necessitated 
by  modern  military  administration. 

id)  The  genei^l  adjustment  of  i)eace-tlme  legislation  to  war  conditions. 

(f)  Unification  of  variant  and  sporadic  legislation,  and  adapting  the  whole 
to  a  single  organizational  system. 

if)  Military  unity — ^**  there  Is  but  one  Army,  the  Army  of  the  United  States, 
of  which  the  variously  designated  forces  are  but  components." 

(g)  The  modem  legal  concept,  that  courts-martial  are  tribunals  for  the 
trial  of  conduct  as  crime  In  violation  of  the  general  law  of  the  land,  and  not 
only  in  Its  military  aspect,  requires  that  the  Articles  of  War  be  construed  with 
more  and  more  regard  to  the  Constitutional  principles  governing  criminal 
prosecutions. 

5.  In  view  of  the  above,  I  recommend  the  award  of  the  medal. 

E.  H.  Cbowdeb, 
Judge  Advocate  Oeneral. 


Wab  Depabtment, 
Office  of  the  Chief  of  Staff, 

Washington,  January  18,  1919, 

Memorandum  to  The  Adjutant  General  of  the  Army : 

•Subject:  Recommendation  for  award  of  distinguished-service  medal  to  Brig. 
Gen.  Samuel  T.  Ansell. 

1.  The  above  officer  having  been  awarded  the  distinguished-service  medal 
prior  to  receipt  of  the  attached  communication,  the  letter  Is  returned  to  you 
for  file. 

Henby  Jebvey, 
Major  General,  General  8taff,  Asst.  to  the 

Chief  of  Staff,  Director  of  Operations, 

By  P.  P.  Bishop, 
Brigadier  General,  General  Staff, 
Chief,  Personnel  Branch,  General  Staff. 


Exhibit  154. 


Wab  Depabtment, 
Office  of  the  Judge  Advocate  Genebal, 

Washington,  March  2J^,  1919. 

• 

Prom:  Col.  B.  A.  Read. 

To :  The  Inspector  General  of  the  Army. 

Subject:  Present  organization  of  the  Military  Justice  Division  of  the  Office  of 

the  Judge  Advocate  General. 

1.  The  Military  Justice  Division  passes  upon  questions  that  arise  In  the  ad- 
uinistretion  of  justice  by  courts-martial,  courts  of  inquiry,  and  military  com- 
nissiona  and  the  reviews  of  all  records  of  trial  by  general  courts-martial.  Its 
iuties  include  the  preparation  of  reports  upon  application  of  clemency;  the 
solution  of  problems  relating  to  the  disciplinary  barracks  and  the  government 
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of  military  prisons,  and  all  matters  having  to  do  with  the  discipline  of  \h^ 
Army,  in  so  far  as  it  involves  the  administration  of  the  office  of  the  Judge  A(lv<^- 
cate  General. 

2.  This  division  is  divided  into  eight  main  sections,  as  follows: 

(1)  A  board  of  review  consisting  of  two  sections,  whose  duties  are  in  tlie 
nature  of  those  of  an  api)ellate  tribunal.  The  board  of  review,  under  the  gni- 
eral  direction  of  the  head  of  this  department  and  the  chief  of  this  division,  re- 
views all  proceedings  and  all  general  courts-martial  received  in  this  offiiv 
which  are  reviewed  in  writing.  The  preliminary  review  of  any  such  case,  after 
having  been  prepared  by  the  officer  to  whom  the  record  has  l>een  assigned  an*! 
after  it  has  been  reviewed  and  passed  upon  by  the  chief  of  his  section,  i> 
transmitted  to  the  proi)er  section  of  the  board  of  review,  and  thereujion  the 
members  of  this  section  of  the  board  consider  the  preliminary  review  jointly 
and  concurrently  in  the  manner  similar  to  that  employed  by  appellate  tribunals 
in  rendering  their  decisions.  The  board  of  review  may  modify  or  rewrite  su<h 
review  or  may  direct  that  it  be  modified  or  rewritten  so  as  to  express?  their 
views. 

The  first  section  of  the  board  of  review  reviews  all  cases  of  officers  who  aiv 
dlsmisse<l  from  the  service  and  all  cases  where  the  sentence  of  the  court  i> 
death. 

The  second  section  of  the  board  of  review  reviews  all  cases  of  officer?*  ni't 
involving  dismissal  and  cases  where  the  sentence  is  to  a  penitentiary,  and 
such  cases  as  may  be  sent  to  It  from  the  Disciplinary  Barracks  section,  or  the 
retained  in  service  section,  where  a  written  review  is  prepared.  In  tlie  present 
press  of  work  this  section  of  the  board  is  also  reviewing  certain  cases  involving 
the  death  penalty  and  the  dismissal  of  officers. 

(2)  Opinions  section, — ^This  section  drafts  opinions  and  prepares  indon*^ 
ments  and  memoranda  on  such  miscellaneous  questions  as  may  be  assigned  t<> 
it  by  the  head  of  the  division ;  drafts  charges  against  alleged  offenders  in  si)ecial 
Instances  and  examines  and  revises  reviews  of  general  courts-martial  recunU 
on  trials  of  conscientious  objectors,  written  by  other  officers  of  the  division. 

(3)  Dismissals  and  capital  sentences  section. — ^The  officers  of  this  section  ex- 
amine records  and  write  reviews  of  such  records  In  all  trials  by  general 
courts-martial  with  sentences  Imposing  dismissal,  or  dismissal  and  confine- 
ment of  an  officer,  or  death  of  a  soldier,  officer  or  other  person  subject  t<» 
military  law.  When  an  officer  In  this  division  has  examined  the  rei'ord  aiwl 
prepared  his  written  review  thereof.  It  Is  examined  and  reviewed  by  the  chief 
of  the  section,  who,  If  he  does  not  agree  therewith  or  for  any  reason  dkiv 
desire  further  consideration  of  the  matter  in  the  section,  may  assign  the 
record  to  a  third  officer  for  his  examination  and  review. 

(4)  Penitentiary:  sentences  and  officers'  cases  not  involving  dismissal  seo 
tion. — The  officers  of  this  section  examine  and  prepare  written  reviews  of  all 
trials  by  general  courts-martial,  which  have  resulted  in  sentences  imposing 
confinement  In  the  penitentiary  or  punislmient  of  officers  not  involving  dis- 
missal, and  the  proceilure  Is  similar  to  that  had  in  the  dismissal  and  capitttll 
sentences  section. 

(5)  Disciplinary  barracks  sentences  section, — ^The  officers  of  this  section 
review  the  records  of  trial  by  general  courts-martial  resulting  in  sentenoeH 
Imposing  dishonorable  discharge  and  confinement  In  the  disciplinary  barrack:^ 
or  In  any  of  its  branches.  These  records  are  carefully  checked  to  see  thJitj 
they  are  legally  sufficient,  and  If  so  found  they  are  sent  to  the  record  Tooid 
for  filing.  If,  however,  for  any  reason  substantial  legal  error  appears  in  th*i 
record,  a  review  is  written  thereon  and  the  procetlure  thereafter  is  similar 
to  that  in  the  dismissal  and  capital  sentences  section. 

(6)  Retained  in  service  sentences  section. — The  officers  of  the  section  e\ 
amine  and  review  the  records  of  general  courts-martial  where  the  sentences  \\n^ 
vide  for  the  retention  of  the  accused  in  the  service,  including  sentences  with 
suspension  of  dishonorable  discharge.  The  procedure  in  this  section  is  similar 
to  that  had  in  the  disciplinary  barracks  sentences  section. 

(7)  Clemency  and  restoration  section, — The  officers  of  this  section  consider 
all  appeals  by  prisoners,  their  relative's,  or  friends  for  clemency  or  restorati(*ri 
to  the  colors  and  prepare  in  writing  for  the  head  of  the  division  their  reinw) 
mendations  uijon  such  appeals.  In  preparing  these  recommendations,  miti 
gating  circumstances  In  the  commission  of  the  offense,  the  good  conduct  of  tb»j 
prisoner  prior  and  subsequent  to  the  offense ;  his  mental  or  physical  deficient  y 
and  other  similar  matters  are  weighed  and  considered.  This  section  al^-j 
considers  recommendations  for  clemency  referred  to  it  my  officers  of  otlie^ 
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he  Military  Justioe  Dlyision,  who,  in  reviewing  a  case  as  to  its 

!ve  it  to  be  a  proper  (a^'for  the  exercise  of  clemency. 

tieal  section,— Thit  duties  of  this  section  are  to  record  and  tabulate 

cal  information  regarding  the  administration  of  military  justice 

le  the  head  of  the  department  to  prepare  his  annual  report  to 

f  of  War,  and  to  enable  him  to  obtain  at  any  time  the  state  of 

the  Army  as  shown  by  the  court-martial  records. 

tion  to  the  main  sections  shore  enumerated,  this  division  main- 

'd  room  in  which  are  filed  all  records  of  trials  by  general  courts- 

sonnel  of  the  BfUitary  Justice  Division  as  at  present  constituted  is 

of  division :  One  colons  with  one  captain  and  one  lirst  lieutenant 

1  of  review:  Three  lieutenant  colonels  with  one  major  as  an  as- 

ird  of  review:  Three  majors  with  one  first  lieutenant  as  an  as- 

?ction:  One  lieutenant  colonel,  three  majors,  and  one  second  lieu- 

ind  capital  sentences  section :  Five  majors. 

7  sentence  and  c^Bcers'  cases  not  involving  dismissal  section: 

y  barracks  sentences  section :  Seven  majors,  two  captains,  and  two 
nts. 

a  service  section:  Bight  majors,  five  captains,  and  four  first  lieu- 
section  :  One  major,  two  first  lieutenants,  and  a  number  of  civilian 

8  nts. 

and  restoration  section:  One  major,  two  captains,  and  two  first 

B.  A.  RuAD, 
Colonel,  Judge  Advocate. 
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April  2,  1919. 
1  for  Col.  Patterson,  Inspector  General. 

iiig  Judge  advocate  generals  or  senior  assistants  from  January  1, 
917,  to  date. 

judge  advocate  generals  or  senior  assistants  from  January  1.  1917, 
been  as  follows: 

A.  Bethel,  senior  assistant  from  January  1  to  May  IG,  1917,  when 
the  Secretary  of  War  to  report  to  The  Adjutant  General  of  the 
•ed  for  field  service.  He  was  assigned  to  duty  as  Judge  advo<*ate, 
n3editionary  Forces,  by  verbal  orders  of  the  Se<»retary  of  War. 

Winship,  senior  assistant,  from  May  16,  1917,  when  lie  su(vee<le<l 
;ethel,  until  August  29,  1917,  when  he  was  ordere<l  to  the  Forty- 
iim  at  Camp  Mills,  I^mp  Island,  by  Spe<»ial  Orders,  No.  201.  para- 
iir  Department,  August  29,  1917. 

T.  Ansell,  senior  assistant  from  August  29,  1917,  to  April  20.  1918. 
?mber  9,  1917,  Order  No.  201,  confirming  action  of  S.  T.  Ansell  as 
:e  Advocate  General.  November  19,  1917,  letter  from  Secretary 
meed  that  be  bad  directed  the  ('hief  of  StnfP  to  revoke  this  order 
ction. ) 

J.  Mayes,  senior  assistant  from  April  20,  1918,  to  July  16,  1918, 
perlfKl  of  Gen.  AnsiHl's  absence  in  France. 

T.  Ansell,  senior  assistant  from  July  15,  1918.  to  the  time  of  demo- 
e  «»f  lieutenant  colonel,  effective  March  10,  1919. 
W.  Call,  senior  assists  nt  from  March  10,  1919,  to  March  14,  1919, 
Kreger  arrive<l  from  France. 

1  A.  Kregf»r,  Acting  Judge  Advocate  General  from  March  15,  1919. 
'portetl  per  Sihh'IjiI  Order  57-(>  iwragraph  38.  War  Dt^imrtment, 
h  10.  1919.  assigning  him  as  Acting  .Tmlge  Advinnite  General  on 
rnit^  States. 

&— 19— KT  7 24 
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8.  The  above  information  Is  as  accurate  as  to  dates  as  it  is  possible  to  obtain 
from  the  files  of  this  office. 
By  direction  of  the  Acting  Judge  Advocate  General. 

Wm.  S.  Weeks, 
Colontol,  Judge  Advocate,  Executive  Officer. 


Exhibit  156. 

Febbuaby  19,  1918. 
Memorandum  for  Capt.  K.  S.  Wallace,  War  Ck>llege. 
Subject :  The  Judge  Advocate  General's  Department  of  the  Army. 

1.  In  compliance  with  the  request  from  your  office  for  a  brief  statement 
showing  the  history  and  conduct  of  this  department.  Gen.  S.  T.  Ansell  has  hur- 
riedly dictated  the  following  memorandum,  which  Is  furnished  you  for  such  u<«e 
08  you  may  see  fit  to  make  of  it : 

This  department  is  older  than  the  Government,  having  been  established  dur- 
ing the  War  of  the  Revolution.  Its  duties  have  grown  immeasurably,  both  in 
scope  and  volume,  and  its  personnel  has  Increased  from  that  of  a  single  officer 
in  the  beginning  to  its  present  proportions.  Before  the  existing  war  w^as  de- 
clared the  department  consisted  of  one  Judge  Advocate  General  and  12  other 
officers,  a  force  which  was  sufficient  to  administer  to  the  small  establishment 
then  existing,  but  with  the  creation  of  the  new  Army  the  volume  of  work  has 
Increased  more  than  proportionally  with  the  Increase  In  the  Army  itself.  To- 
day the  commissioned  personnel  of  the  d^artment  approximates  200. 

The  duties  of  this  department  are  little  understood,  even  in  the  Army.  It  is 
ordinarily  conceived  to  be  simply  the  law  department  of  the  Army.  It  Is  that, 
and  much  more.  The  title  itself  is  significant  and  Is  indicative  of  the  quasi- 
Judicial  character  of  the  duties  of  this  office.  Those  duties  may  be  divided  into 
three  classes:  The  department  is  adviser  and  counselor  of  the  Army  as  an 
institution  of  government,  and  of  all  the  individuals  thereof,  from  the  Secre- 
tary of  War  to  the  most  recently  Joined  recruit ;  it  is  also  in  a  very  real  sense 
the  Judge  of  their  official  conduct ;  lastly,  and  of  very  great  importante,  it  must 
see  that  Justice  under  law  is  done  each  individual  of  the  Army  In  the  mainte- 
nance of  discipline. 

The  department  itself  consists  of  the  office  of  the  Judge  Advocate  General, 
which  is  a  bureau  of  the  War  Department  at  Washington,  and  all  the  officers 
belonging  to  the  Judge  Advocate  Generars  Department  on  field  duty  attached 
as  Judge  advocates  to  the  various  field  commands.  Each  commanding  geoenil 
of  a  division  or  department  or  larger  organization  has  upon  his  staff  a  Judge 
advocate  who  performs  in  the  first  instance  for  that  command  the  duties  which 
will  be  described  herein  as  those  for  the  department  in  general ;  but  such  field 
work  is  ultimately  and  finally  revised  in  the  office  of  the  Judge  Advocate 
General. 

The  personnel  of  the  office  at  Washington  consists  of  a  Judge  Advocate  Gen- 
eral with  the  rank  of  major  general,  1  assistant  with  the  rank  of  brigadier 
general,  and  20  other  assistants  of  lower  grades.  Immediately  upon  the  out- 
break of  war  the  bureau  was  reorganized  for  the  purpose  of  meeting  the  war 
demands  into  the  following  divisions  and  duties : 

1.  The  executive  division,  the  function  of  which  is  the  supemtendence  of 
the  general  administration  of  the  bureau.  Its  chief  must  have  an  Intimate 
knowledge  of  the  working  of  all  the  divisions,  that  he  may  advise  the  head  of 
the  office  regarding  them. 

2.  Military  Justice,  which  attends  to  the  review  of  records  of  courti^-martial 
renders  reports  upon  applications  for  clemency,  addresses,  its^f  'to  tiie  -firob- 
lems  of  the  disciplinary  barracks  and  military  prison,  and  all  matters  haviDc 
to  do  with  the  discipline  of  the  Army. 

3.  War  law.  The  duty  of  this  division  is  to  collect  all  war  laws  and  de- 
cisions affecting  or  of  interest  to  our  establishment  and  distribute  so  much  of 
such  matter  to  Judge  advocates  in  the  field  as  would  be  helpful  to  them. 

4.  Titles,  accounts,  claims,  and  fiscal  affairs:  The  duties  of  this  divisioa 
will  be  to  give  consideration  to  accounts,  claims,  expenditures,  disbursements 
of  fiscal  affairs  in  general ;  contracts,  leases,  and  questions  of  military  reser- 
vations and  public  property. 

5.  Constitutional  law :  This  division  has  to  do  with  the  consideration  of  the 
questions  falling  under  these  two  special  branches  of  the  law,  including  the 
law  of  war. 
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6b  Leslslaitive  drafting:  The  duty  of  this  divisioa  is  to  keep  in  touch  with 
all  pending  legislation  in  Congress  and  draft  all  legislation  proposed  hy  the 
department  and  all  regulations  and  orders  suhmitted  to  the  office. 

7.  General  administration  division,  which  gives  attention  to  the  numerous 
miscellaneous  questions  arising  in  the  administration  of  the  War  Depart- 
ment in  the  Army,  which  do  not  fall  specifically  within  the  duties  of  any 
other  division. 

8.  Civil  administration  division:  The  officer  In  charge  of  this  division  is 
counsel  for  the  Bureau  of  Insular  Affairs,  the  Philippine  Government,  and  the 
<rovemment  of  Porto  Rico.  It  is  the  duty  of  the  division  to  give  consideration 
to  all  legal  questions  submitted  by  the  Insular  Bureau  and  Involving  insular 
questions  and  to  all  questions  arising  under  the  civil  jurisdiction  of  the  War 
Liepartment,  including  river  and  harbor  ailministration,  reservations,  and  all 
liti^ntion  in  the  department,  the  Army,  or  any  of  its  officers. 

9.  Perscmnel  and  property  division:  This  division  is  charged  with  the  funds, 
re<'«>r«ls,  supplies,  property,  and  clerical  force  of  the  office  ami  routine  business 
of  the  bureau. 

Each  of  these  divisions,  except  the  one  last  named,  is  presided  over  by  a 
senior  commissioned  officer  who  is  aided  by  the  ne<*essary  number  of  assist- 
antSw 

An  idea  of  the  great  growth  of  the  work  to  be  performed  by  this  bureau  may 
he  fairly  indicated  by  comparing  the  present  conditions  with  those  obtaining 
imm€Ki lately  before  the  war.  Then  there  were  13  officers  in  the  department; 
now  there  are  nearly  200.  Then  there  were  in  the  bureau  ot  Washington 
4  officers:  there  are  now  30  officers.  Then  the  Army  consisted  of  less  than 
10<),000:  now  of  1,500,000.  The  annual  appropriation  and  expenditures  which 
was  then  in  the  millions,  to-day  reaches  Into  the  billions.  The  volume  of 
work  wf ■  thrA'Xiepartment  is  easily  10  times  more  than  it  was  before  war  be- 
gan.  The  war  has  given  rise  to  questions  involving  a  sul  generis  nature. 
These  questions  grow  out  of  an  exercise  of  war  power,  and  give  rise  to  questions 
which  few,  if  any,  ever  contemplated ;  and  in  this  field  there  are  few  Judicial 
deci.slons  to  guide  us.  Military  activity  has  now  touched  every  other  activity 
in  the  land.  Neither  the  legal  phase  of  this  contact  nor  the  formula  for  guid- 
ing it  are  clear.  Persons  and  property  are  subject  to  Jurisdiction  which,  in  this 
f^>untry  at  least,  is  not  well  define<l  or  understood.  Fundamental  rights  are  in- 
volved:  military  Jurisdiction  is  to  be  exerciswl  with  care  and  caution; 
yet,  with  cautious  regard  which  must  be  exercised  with  certainty  and  sure- 
ne?«s.  This  office  has  called  to  Us  aid  some  of  the  most  distinguished  lawyers 
of  the  country.  They  are  continuously  engaged,  not  only  in  the  usual  opinion 
writing,  but  they  must  stand  ready  day  and  night  to  administer  what  by  proper 
analoizy,  may  be  termed  first  aid  to  the  legally  wounded.  Scores  of  requests 
for  advise  of  counsel  from  the  world  over  reach  this  office  daily  and  must 
find  response  without  that  time  for  reflection  which  should,  and  normally  does, 
characterize  the  giving  of  legal  advice. 

Xot  only  does  this  bureau  advise  and  counsel  individual  members  of  the 
Militarj'  Establishment  in  the  performance  of  their  duties,  but,  looked  at  in  the 
agjxeieate  and  in  a  fundamental  way,  It  is  the  Immediate  legal  agency  where- 
by the  Military  Establishment  itself  is  kept  subordinate  to  the  civil  principles 
«»f  g^overnnient  and  all  of  Its  activities  kept  conformable  to  the  law  of  the  land. 
The  above  indicates  in  a  general  way  the  duties  of  this  bureau  as  the  legal 
department  of  the  Army. 

But  it  is  as  a  bureau  of  military  Justice  that  the 'functions  of  the  department 
touch  personally  and  individually  each  offense  and  enlisted  man  of  the  estab- 
lisliment.  The  rights,  duties,  and  obligations  of  all  military  persons  are  estab- 
lished and  regulate<l  by  a  military  code  consisting  of  both  written  and  un- 
written law.  A  member  of  the  establishment  is  required  to  conform  not  only 
r<»  thi.s  special  code,  but  also  to  the  general  law  of  the  land,  and  such  conformity 
n»ay  in  a  general  way  be  designated  as  discipline.  Discipline  is  luaintained 
In  the  last  analysis  by  the  exertion  of  military  power  through  regularly  estab- 
lishes! military  tribunals  which  function  in  accordance  with  a  penal  code, 
technically  known  as  the  Articles  of  War.  This  code  is  enacted  by  Congress 
under  its  power  to  make  rules  and  regulations  for  the  government  of  the  Army. 
An  offender  against  It  Is  charged,  arrested,  trietl,  sentenced  and  punished  in 
strict  accord  with  the  articles.  The  code  is  a  complete  code  of  penal  law,  both 
.substantive  and  adjective.  Discipline  must  be  maintaine<l  in  strict  accord- 
ance with  the  code,  and  with  Justice. 


1076 


;STABLISHMBNT  OF  MILITABY   JTJSnCE. 


Till-  jirixw  lit  i'VPry  raw  tried  by  court -mnrtlal  must  ^p  Bi^nirtWr  ud  1 

complf  lelv  r  ^1  snd  f«n\iinlHl  to  the  offlc*  of  tbe  Jiidtjie  A<lviK^«ti'  litwnl  I 

(or  review  ...^.  hat  authority  nuike*  necesaarj'  revlaion  In  ortlcr  tlmt  Jiwif* 
may  be  Uoup  i»>  ir>  neniiiHl  man.  All  human  tributialB  are  Inii>erf*n.  iirf 
i-speclalb  i  *'  w"l  •»*■  tlw  military  IrihiiniilB  of  our  newly  cmiinl  Ainj. 

The  ofllivrf  Itatlne  ttie  wmrt  hare  not  been  espertencwl  tn  the  s^ttaettl* 

war  aoti  In  i i..rj  law,  but  Iiave  only  reeentlj  TOme  froni  civil  lift'.    B«I*» 

tills  Ir  the  flrat  ileiiiorriulr  Army  Uint  Amertea  lias  ewr  rAlsi'd.  Its  mwiilm* 
winH>  from  Tin-  flehbi  auil'TBclorlea;  rnrni  every  cIbbs  at  •oclety,  ami  fun  i 
eierj  walk  of  life  Both  ufficerc  and  men  nllte  ore  unlnnred  tn  inlilUiT 
nietbiMlH  ami  n>iinlremcul».  The  spirit  of  niirfi  nn  anny  Is  bnunil  to  be  of  tV 
Mghe«t  qunllty.  notwIthatandlDg  ther*  wHI  be  abundunc  oppurlunlt)-  tot  tta 
t-xt^rrtw  of  autliorlty  upon  the  pari  nf  tbose  who  havt  it,  anil  for  immeroo*!*- 
fruitliiiis  nf  illsrtpllne  uptin  the  part  of  men  who  liave  had  no  opportunttf  W 
inYIHlri'  tin-  iieceiwnry  appreelntlon  of  discipline.  Courts-martial  mny  I*  n- 
piikil  lo  Im-  rather  freguent  and  errors  tn  pi^>cedHi'c  nuiuerinMi.  The  i*rkw 
enjoliii-il  hy  law  to  tie  rarrled  out  In  the  olllw  of  the  .IndKe  Adriimle  Gm**»l 
1th  all  the  wore  cautlotis  resarij  for  the  righiH  of  inillTlduli  | 


ao  Kiriinei'ly  (.■In-uitiatani'eil  In  it 
thU  la  justice  to  the  Anny  n" 
and  this  thifl  olTltv  !»  eQnlpped 


nd  ■ 


ml  Colftnrl,  -fuilffi^  Aitrr^vle, 
to  (he  .liiitgr  Aiti-Ofitr  Oenerti. 


Wii 
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0\ 

'uhlnplon.  /).  f..  M,irth   n.  1919. 
No.  369— Confldentltil. 
To:  Blddle. 

Uttferetii/e  to  Cen.  Ansell's  memoranduiD  of  November  6,  1917,  anil  General 
Order  of  NuvenUier  8.  assigning  him  to  duty  as  Acting  Judge  Advocate  GenenL 
ond  subsequent  eancellatlon  of  that  order,  request  following  infonnatloa  b[ 
cable ;  Was  meuiorandum  preNented  to  you  by  him  In  peraon  and  what  state 
meuts.  if  any,  were  made  to  you  which  caused  you  to  direct  the  issuance  of  (Us 
order  without  reference  to  the  Secretarj-  of  War. 

J.  L.  Chambeblaik. 

Inapeclw  Oetrtt. 


Exhibit  158. 


[C&M<«raiD.] 

March  22. 191A 
No.  2263— ConUdentlnl. 

From:  Hemlquariers  American  Expeditionary  Forces. 
To:  The  Adjutant  General,  Washington. 

Reference  confidential  cahl^ram  369.  transmitted  to  these  headquarters  fn* 
London  on  March  18.  was  referred  to  Ma].  Oen.  John  Blddle.     Hts  rerty  ■■ 

"  My  reeiiilei'tluii  Is  that  meniorandum  was  presented  to  me  by  Ansell  S 
person  after  having  been  shown  Secretary  of  War.  I  do  not  remember  tl« 
details  of -conversation  with  him.  but  was  directed  by  Secretary  of  War  to 
publish  the  order.  After  a  few  days  It  was  found  that  order  did  not  gl« 
satisfactory  results  and  rnnfellotlon  was  desired.  I  am  certain  that  all  iftK» 
taken  hy  me  was  with  the  knowledge  of  Maj.  Gen.  Enoch  H.  Crowder  and  bJ 
direction  of  Secretarj'  of  War.  I  do  not  remember  discussing  the  meraor»ndiM 
with  MaJ.  Oen.  Enoch  H.  Crowder,  but  clearly  understood  It  had  his  aanetiaa. 
1  recollect  positively  that  I  discussed  the  cancellation  with  him.  Without 
havlnc  Che  meiiinrandum  at  hand  it  is  hard  to  recall  all  dTvumstaatn 
Blddle." 

Peishi:<g. 
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Exhibit  159. 

Wab  Department, 
Ofvice  or  THS  Jttdgb  Advocate  General, 

Washington,  August  13,  1918. 
Mexnorandam  for  Col.  Read : 
Subject :  Desljniation  of  place  of  coniinemeiit  under  long-term  sentences. 

1.  Col.  Davis  has  prepared  a  separate  memorandum  for  Gen.  Ansell,  dated. 
August  1,  1918,  on  the  subject  of  "Designation  of  the  place  of  confinement  by 
the  reviewing  authority,"  which  you  have  referred  to  me  for  examination  and" 
comment. 

2.  In  U  he  withholds  concurrence,  in  an  accompanying  joint  memorandum  of 
the  same  date  for  Gen  Ansell,  upon  the  subject  of  confinement  of  general  pris- 
oners in  France,  saying:  "I  do  not  concede  that  this  ofllce  was  not  advised  of 
what  was,  in  effect,  a  change  In  the  provisions  of  the  manual  with  respect  to  the 
designation  of  the  Disciplinary  Barraclcs  as  the  place  of  confinement.  On  the 
c.-untrary,  this  oflSce  originated  and  suggested  the  change." 

The  memorandum  then  reviews  the  course  of  some  suggestions  and  recom- 
mcHidations  originating  in  this  office  respecting  sentences  for  long  terms  of  con- 
finement, particularly,  in  regard  to  an  accompanying  dishonorable  discharge: 
and  which  resulted  in  the  following  confidential  Instructions  to  the  service  by 
direction  of  the  Secretary'  of  War  on  December  22,  1917 : 

"  Divi.slon  and  other  commanders  are  expecte<l  to  make  themselves  strictly 
resp€>nsible  for  the  discipline  of  their  commands,  and  these  officers,  together 
with  general  courts-martial  and  judge  advocates,  should  give  close  scrutiny  to 
all  i*a.»5es  coming  before  them  with  a  view  of  being  able  to  pass  intelligently 
upon  them  and  so  to  measure  the  punishment  to  the  offense  that  the  following 
conditions  will  obtain : 

"(a)  No  sentence  of  dishonorable  discharge  will  be  given  where  the  offender 
has  within  him  the  capacity  for  military  service  and  when  any  other  appro- 
priate form  of  punishment  is  sufficient  to  meet  the  requirements  of  the  case. 

**(6)  Whenever  a  sentence  of  dishonorable  discharge  is  given,  it  should  be 
accf>mr>anletl  with  a  long  term  of  confinement  in  the  penitentiary  or  in  the  Dis- 
ciplinary Barracks.  When  the  offense  is  not  sufficiently  grave  to  warrant  a 
long:  term  of  confinement,  it  should  be  assumed  that  the  offender  has  within 
iiim  the  elements  of  military  service,  and  he  should  be  made  to  serve. 

"(c)  When  a  sentence  of  dishonorable  discharge  is  given,  unaccompanied 
with  a  long  period  of  confinement,  reviewing  authorities  should,  in  general, 
^suspend  or  remit  the  dishonorable  discharge  and  hold  the  offender  to  service- 
and  punishment  with  the  organization  to  wjiich  he  belongs." 

It  will  l)e  observed  (1)  the  instructions  make  no  discrimination  between  gen- 
eral prisoners  in  France  and  in  this  country,  and  (2)  it  is  only  "when  a  sen- 
ten<.*e  of  dishonorable  discharge  is  given,  unaccompanied  with  a  long  period  of 
fonftnement,"  that  "  the  reviewing  authority  should,  in  general,  suspend  or  remit 
the  dishonorable  discharge  and  hold  the  offender  to  service  and  punishment 
with  the  organization  to  which  he  belongs."  The  instructions  do  not  contain 
anj- tiling  to  indicate  a  change  in  the  policy  of  the  War  Dei>artment  that  gen- 
eral prisoners,  under  sentences  of  long  terms  of  confinement,  should  be  conflneil 
either  In  the  penitentiary  or  in  the  Disciplinary  Barracks.  On  the  contrary, 
r»arafrraph   (6)  expressly  provides  that  this  course  be  followed. 

The  question  giving  most  concern  is  what  shall  be  deemed  a  "  long  period  of 
f^mfineraent."  It  may  be  conceded  that  the  Instructions  contemplattMl  a  longiT 
term  than  the  period  of  six  months  provided  for  In  the  manual ;  and  it  may  also 
l)e  a.s.sumed  that  it  was  intende<l  to  allow  some  discretion  to  division  and  other 
conimanders  in  the  matter  of  determining,  in  particular  cases,  what  should 
f/onstitute  the  long  i)eriod  of  confinement  required  to  send  a  general  prisoner 
to  a  penitentiary  or  to  the  Disciplinary  Barracks.  The  memorandum  in  refer- 
once  calls  attention  to  a  letter  from  this  office  to  the  judge  advocate  of  tlie 
Eastern  Department,  under  date  of  February  11,  1908,  which,  while  *'  declinlnir 
to  express  an  opinion  as  to  the  proper  duration  of  this  term  ♦  *  *,"  said, 
referring  to  a  suggestion  that  one  year  be  fixed  as  the  period,  if  "  you  have  erred 
in  either  direction,  the  term  as  fixed  by  you  is  too  short,  in  the  opinion  of  this 
oflice,  rather  than  too  long."  This  letter  was  written  by  Col.  Davis,  signed  by 
Gen.  Crowder,  and  a  copy  sent  February  16,  1918,  to  all  department  and  divi- 
sion judge  advocates.  From  it  an  inference  may  be  drawn  that  the  interpreta- 
tion (therein)  by  this  office  of  the  instructions  of  l^ecember,  1917,  was  that  n»- 
vieTving  authorities  were  given  discretion  as  to  the  places  of  confinement  to  be 
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designated  for  prisoners  under  sentence  of  dishonorable  discharge  with  period** 
of  eoD^Dement  of  as  much  as  one  year ;  and  to  that  extent,  at  least,  the  require- 
ments of  paragraphs  397  and  SQH  of  the  Manual  for  Courts-Martial,  1917,  were 
modified  by  the  Instructions  of  December,  1917,  above  referred  to. 

What  has  been  said  above,  however,  affords  little  assistance  in  determining: 
what  course  should  be  pursued  in  regard  to  sentences  that  include  dishonorablt^ 
discharge  and  full  forfeiture,  with  terms  of  confinement  of  from  three  to  five 
years,  such  as  were  involved  in  the  Frenph  cases  that  brought  up  the  present 
question. 

Tlie  French  cases,  may,  however,  be  laid  aside,  conceding  that  the  cablegram 
to  Gen.  Pershing,  April  6,  1918,  referred  to  in  the  papers  in  reference,  made  un 
exception  as  to  those  cases  and  gave  to  the  reviewing  ofllcers  in  Kurope  :in 
unlimited  discretion  to  retain  for  punishment  prisoners  tried  and  convirted 
there,  regardless  of  the  length  of  the  periods  of  confinement.  It  maj'  be  lih 
served,  however,  that  the  memorandum  in  reference  points  to  no  record  evidence* 
that  this  office  was  advised  of  the  contents  of  that  cablegram  prior  to  the  tiiut* 
of  the  present  investigations,  and  the  fact  that  it  was  deemed  necessary  by  (len. 
Pershing  to  astc  for,  and  by  the  War  Department  to  issue,  this  special  authont> 
as  to  prisoners  in  France,  would  show  that  the  previous  policy  of  the  War  Ih^ 
partment,  as  reflected  in  the  provisions  of  the  Manual  and  in  tlie  in.structi'»ii< 
of  December  22,  1917,  did  not  authorize  the  action  desired  to  be  taken  in  FraL<v 
In  respect  of  general  prisoners  there.  Paragraph  (6)  of  the  confidential  in- 
structions of  December  22,  1917,  requires  that  prisoners  under  sentence  of  dis- 
honorable discharge,  accompanied  with  a  long  term  of  confinement,  be  confined 
"  in  the  penitentiary  or  in  the  disciplinary  braracks  " ;  while  the  cablegram  to 
Gen.  Pershing  authorized  that  such  prisoners  who  would  otherwise  be  confiruMi 
in  disciplinary  barracks  be  retained  in  Europe. 

It  may  be  that  this  authorization  was  pursuant  to  the  general  policy  first 
suggested  by  this  office,  yet  that  fact  does  not  carr>-  with  it  the  impatatlun 
of  knowledge  to  this  office  that  pursmant  to  that  policy  this  special  provision 
had  been  authorized  as  to  general  prisoners  in  France.  It  will  further  i»e 
observed  that  the  cablegram  to  Gen.  Pershing  was  expressly  limited  In  its 
application  to  prisoners  in  France  "  who  would  otherwise  he  confined  in  tho 
disciplinary  barracks.*'  As  is  clear  from  its  terms  the  language  used  carries 
the  inference  that  such  prisoners  in  this  country  should  be  sent  to  the  dis- 
t:lplinary  barracks,  and  brings  us  back  to  what  Is  really  the  question  to  be 
definitely  determ-ined,  which  Is :  what  constitutes  such  a  "  long  period  of  con- 
finement" accompanied  with  dishonorable  discharge  as  to  require  the  sending 
of  prisoners  in  this  country  to  the  disciplinary  barracks  and  depriving  tlie  rr- 
viewing  authority  of  the  discretion  to  retain  such  prisoners  for  confinement 
and  punishment  at  a  post,  station,  or  camp.  In  support  of  the  contention  ad- 
vanced in  the  memorandum  in  reference  tliat  the  instructions  of  Decenil>er 
22,  1917,  suspended  for  the  period  of  the  w^ar  the  provisions  of  the  Manual 
requiring  confinement  in  the  disciplinary  barracks  in  all  cases  where  the  sen- 
tence imposed  exceeded  six  months,  reference  is  made  to  the  letter  of  Febru- 
ary 11,  1918.  which  scarcely  goes  further  than  to  say  that  reviewing  authori- 
ties were  thereby  given  an  enlarged  discretion  in  the  matter,  and  that  a  peri<Hi 
of  one  year  is  too  short  to  be  regarded  as  a  "  long  term  period  of  confinement/* 
What,  then,  as  to  a  period  of,  say,  five  years,  imposed  upon  a  soldier  in  this 
country,  with  full  forfeitures  and  dishonorable  discharge?  Shall  he  be  kept 
at  a  post  guardhouse,  without  even  his  allowances  to  take  care  of  pressing 
needs? 

On  January  17,  1938.  the  following  letter  to  the  judge  advocate  of  the  South- 
ern Department,  was  written  by  Col.  Davis,  signed  by  Gen.  Crowder,  and  a 
copy  sent  to  the  judge  advocate  of  each  general  court-martial  jurisdiction : 

*'  1.  I  am  just  in  receipt  of  your  letter  of  the  10th  instant,  in  which  you 
discuss  the  above  subject,  apparently  upon  the  assumption  that,  under  recent 
instructions  from  the  War  Department,  soldiers  serving  sentences  of  confint'- 
ment,  but  retained  with  their  organizations,  are  intended  to  be  kept  in  jitx^t 
or  camp  guardhouses,  under  the  old  custom  and  be  thus  removed  from  mili- 
tary training  and  discipline  during  the  time  they  are  undergoing  senteu<v. 
Nothing  could  be  further  from  the  fact  as  I  understand  it.  It  is  my  under- 
standing that  the  instructions  referred  to  contemplate  that  a  soldier  sen- 
tencefl  to  serve  punishment  shall  be  required  to  attend  drills  and  to  perfon.i 
military  duty  generally,  in  so  far  as  this  is  considered  safe  and  advlsaMf. 
and  that  the  hard  labor  feature  of  the  sentence  shall  be  applied  during  liours 
when  other  soldiers  are  off  duty,  thus  insuring  that  military  punishment  wil. 
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not  result  in  a  relaxation  of  discipline  or  a  cessation  of  military  training. 
The  very  purpose,  I  might  add,  of  these  instructions  Is  to  provide  that  enlisted 
men  undergoing  punishment  shall  be  held  with  the  colors  and  their  training 
for  service  be  made  continuous,  In  order  that  the  man-power  involved  may  be 
saved  to  the  country  and  not  be  frittered  away  through  confinement  and  de- 
tachment from  training  and  service,  except  in  cases  where  offenders  are  of 
that  character  that  they  have  not  within  them  the  capacity  for  efficient  mili- 
tary service,  or  their  offenses  involve  such  a  measure  of  moral  turpitude  that 
imprisonment  at  hard  labor  for  a  long  period  is  the  only  adequate  punish- 
ment." 

The  policy  outlined  in  this  letter,  if  consistently  carried  out,  would  remove 
some  of  the  objections  to  the  service  in  garrison  prisons  of  sentences  in  excess 
of  six  months,  but  with  the  execution  of  this  pollc>',  should  go  the  saving  to 
the  prisoner  of  at  least  some  part  of  his  pay  or  allowances  to  meet  those 
personal  needs  but  which  are  not  provided  for  at  his  station,  as  is  the  case 
with  prisoners  in  a  penitentiary  or  the  disciplinary  barracks. 

3.  Soon  after  I  came  on  duty,  in  May,  1918,  observing  that  some  reviewing 
authorities  were  not  respecting  the  provisions  of  the  Manual  in  regard  to  the 
class  of  cases  under  consideration,  I  brought  the  matter  to  the  attention  of 
Lieut.  Col.  Splller  and  asked  for  instructions,  and  was  directed  to  hold  the 
cases  under  consideration  ;  and,  pending  this,  was  directed  later  to  make  a  draft 
of  a  memorandum  to  The  Adjutant  General,  drawing  attention  to  the  question 
raised  by  these  records,  and.  asking  for  Instructions  from  the  War  Department. 
This  I  did.  and  the  memorandum  redrafted  by  Maj.  E.  M.  Morgan,  was  under 
date  of  June  18, 1918,  sent  to  The  Adjutant  General  (J.  A.  G.  O.,  250.3— Place  of 
confinement).  A  copy  of  that  memorandum,  together  with  a  copy  of  the  only 
acknowledgment  and  reply  from  the  office  of  The  Adjutant  General,  dated 
June  21,  1918,  is  hereto  attached.  Shortly  thereafter  I  was  instructed  by  Lieut. 
0>l  Splller,  and  have  more  recently  been  explicitly  directed  by  Col.  Mayes,  to 
apply  the  provisions  of  the  Manual  to  the  class  of  cases  in  question,  and  also 
to  apply  in  the  review  of  such  cases  In  this  office,  the  general  limitations  of  Arti- 
cle III  of  the  Executive  Onler  of  De<'ember  15.  1916,  Manual  for  Courts-Martial, 
page  167,  it  being  recognized  that,  while  these  general  limitations  are  not 
legally  binding  upon  reviewing  authorities,  they  reflect  the  policy  of  the  War 
Department,  in  respect  of  the  matters  set  out  therein.  This  course  has  been 
followed  for  the  past  month,  in  reviewing  the  **  retained  in  service "  records 
that  have  come  to  Room  597,  and  it  may  be  pertinent  to  note  that,  until  these 
provisions  of  the  Manual  were  applied  to  the  cases  from  France,  none  was 
returned  from  The  Adjutant  General's  Office  with  an  indorsement  showing 
declination  to  concur  In  the  recommendations  of  this  office.  'From  this  course  of 
action  It  may  be  inferred  that  the  requirements  in  the  Manual  reflected  the 
policy  which  the  War  Department  desired  should  be  observed  by  this  office. 

More  recently  there  have  been  returned  from  the  office  of  The  Adjutant  Gen- 
eral to  this  office  for  further  comment,  two  cases  which  that  office  had  pursuant 
to  recommendations  from  this  office,  referred  to  commanding  generals  "  for  the 
necessary  action,"  and  which  were  returned  by  them,  with  Indorsements  Invit- 
ing attention  to  the  facts  of  the  particular  case  and  requesting  further  instruc- 
tions. In  one  of  these  cases,  C.  M.  No.  115350— Floyd— Confinement  "  at  hard 
labor  for  two  years  and  forfeiture  of  two-thirds  pay  per  month  for  a  like 
period"  was  Imposed  and  ordered  to  "be  executed  at  the  station  of  his  com- 
mand." This  office  recommended  "  that  so  much  of  the  sentence  ♦  ♦  *  as  Is 
In  excess  of  six  months  and  forfeiture  of  pay  as  imposed  for  a  like  period  be 
remitted."  The  commanding  general,  in  returning  the  record  for  further  in- 
structions, quoted  from  the  letter  from  this  office  of  July  11,  1918.  the  para- 
Knph  which  expressed  the  opinion  that  one  year  should  be  considered  too  short 
for  periods  of  long  confinement,  from  which,  this  particular  commanding  officer 
concluded,  that  the  two-year  terms  imposed,  in  the  cases  referred  to  "meets 
the  requirements  of  the  above  quoted  paragraph." 

In  the  other  case,  so  returned,  C.  M.  117138— Carter,  a  sentence  of  "  confine- 
ment for  six  months  and  reduction  to  ranks  "  was  imposed  and  the  station  of  his 
command  designated  as  the  place  of  confinement.  This  office  recommended 
that,  because  of  the  failure  to  Include  hard  labor  and  some  forfeituiv  of  pay  in 
the  sentence.  "  the  unexecuted  portion  of  the  sentence  imi)oaed  In  this  cji.*^e  in 
excess  of  the  reduction  to  ranks,  be  remitted."  The  indorsement  of  tb.e  com- 
manding general  called  attention  to  the  thirty-seventh  art 'dp  of  war  giving  him 
authority  "  to  require  hard  labor  as  part  of  the  punishment  in  any  case  where 
it  Is  authorized  by  the  Executive  order  prescribing  maximum  punishment,"  not- 
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withstanding  the  omission  of  the  words  "hard  labor**  in  any  sentence  of  a 
court-martial  adjudging  imprisonment  or  confinement,  and  further  called  atten- 
tion to  the  particular  facts  of  the  case  showing  allotments  and  extenuating  cir- 
cumstances tending  to  justify  the  failure  of  the  court  to  impose  any  forfeiture 
of  pay. 

A  letter  to  this  office  from  the  division  Judge .  advocate  of  the  Thirty-first 
Division,  dated  August  5,  1918,  directs  attention  to  the  recommendation  of 
this  office,  in  the  case  of  Pvt.  Roscoe  Floyd,  C.  M.  No.  115350,  above  referred 
to,  to  the  letter  of  February  11,  1918,  and  states  that  after  conference  with 
the  "  commanding  general "  two  years  has  been  fixed  as  the  time  which 
should  constitute  a  "  long  period  of  confinement,"  and  that  between  February 
11  and  June  22,  1918,  31  cases  had  been  forwarded  from  his  office  to  this 
office  where  the  period  of  confinement  was  in  excess  of  six  months,  that  12 
additional  such  cases  had  been  so  forwarded  since  June  22,  1918,  that  his 
office  holds  10  more  such  cases  awaiting  reply  from  letter  of  the  commanding 
general  to  The  Adjutant  General  of  the  Army,  dated  July  20, 1918.  and  concludes 
with  the  inquiries  (a),  "Is  it  the  policy  of  the  War  Department  that  dis- 
honorable discharge  should  accompany  all  sentences  of  more  than  six  months?" 
*  *  *  and  (6),  "In  the  10  cases  now  held  In  this  office  should  that  portioo 
of  each  sentence  in  excess  of  six  months  be  remitted  before  the  records  are 
forwarded  to  Washington?" 

The  perplexity  which  confronts  the  Judge  advocate  of  the  Thirty-first  Divi- 
sion, and  the  course  taken  by  the  two  cases  returned  to  this  office  last  above 
referred  to,  illustrate  the  importance  of  having  reduced  to  definite  form 
the  requirements  and  policies  that  the  War  Department  desires  to  be  ob- 
served both  by  courts-martial  and  by  the  Judge  Advocate  General's  Depan- 
ment;  as  well  as  of  having  those  requirements  together  with  a  statement  of 
such  policies  specified  In  the  Manual  for  Courts-Martial  and  so  insure  their 
systematic  and  permanent  distribution  to  the  rapidly  expanding  forces  of  the 
Army. 

The  records  of  trials  coming  t*)  this  office  show  a  steadily  increasing  diver- 
gence from  anything  approaching  uniformity  in  the  apprehension  or  interpre- 
tation of  the  instructions  from  the  office  of  The  Adjutant  General  or  from  thi< 
office,  and  some  of  these  records  disclose  that  the  courts  trying  the  cases  ap- 
parently did  not  know  of  the  instructions  or  orders  effecting  the  changes  in 
the  Manual  for  Courts-Martial. 

It  will  be  noted  that  the  memorandum  of  June  18,  1918,  from  this  office, 
for  the  Adjutant  General,  citing  the  requirements  of  section  397  of  the 
Manual  for  Courts-Martial  that  confinement  be  executed  in  a  disciplinary 
barracks,  or  one  of  its  branches,  in  cases  where  confinement  for  six  month< 
or  more  is  imposed,  and,  where  the  confinement  is  not  to  be  executed  in  a 
penitentiary,  states:  "This  office  knows  of  no  instruction  of  the  War  Depart- 
ment modifying  this  requirement."  That  memorandum  of  June  18,  1918,  made 
no  reference  to  the  confidential  instruction  of  December  22,  1917.  for  which 
failure  I  was  responsible,  and  the  memorandum  in  reference  of  August  1. 
1918,  makes  no  reference  to  the  memorandum  of  June  18,  1918,  n<»r  to  tht* 
reply  thereto  from  the  office  of  The  Adjutant  General  dated  June  21,   191 S. 

The  memorandum  of  June  18,  1918,  referred  to  some  sugg&stlons  made  aD<I 
considered  for  modifications  of  the  requirements  of  section  397,  and  sug- 
gested that  the  end  in  view  "  might  be  accomplished  by  announcing  to  the 
service,  through  amendments  to  paragraphs  340  and  397  of  the  manual,  tht- 
course  to  be  followed  was  thus  clearly  indicated  that  it  was  the  view  of 
this  office  that  such  changes,  if  made,  should  be  put  into  effect  thnmsrh 
amendment  of  the  manual."  The  memorandum  concluded  with  a  request 
that  this  office  "be  advised  whether  the  War  Department  has  formulated,  or 
has  in  contemplation,  the  formulation  of  any  policy  with  reference  to  xho 
above  matter,  and  whether  compliance  with  the  requirements  of  section  397. 
Manual  for  Courts-Martial,  is  to  be  insisted  upon.  This  information  is 
necessary  to  enable  officers  reviewing  records  of  trial  in  courts-martial  cases 
to  proi)erly  dlsiwse  of  cases  of  the  class  above  mentioned."  In  the  reply  fr«ra 
The  Adjutant  General  of  June  21,  1918,  this  office  was  informed :  "  No  state- 
ment can  be  made  at  this  time  as  to  the  future  policy  of  the  W^ar  Depart- 
ment with  respect  to  the  designation  of  places  of  confinement  of  general 
prisoners." 

4.  In  July,  1918,  there  was  referred  to  this  office,  from  the  office  of  the  Ad- 
jutant General,  an  Inquiry  from  the  commandant  of  the  United  States  Dis- 
ciplinary Barracks,  Fort  Leavenworth,  Kans.,  requesting  information   as  to 


BSTABLISHMBNT  OF  MIUTABT  JUSTICE.  1081 

tlon  Hhould  be  made  by  him  of  a  soldier  sentenced  to  be  confined 
r  for  one  year  and  six  months  and  to  forfeit  all  pay  and  allow- 
to  become  due,  without  dishonorable  discharge,  where  the  United 
plinary  Barracks,  Fort  Leavenworth,  Kans.,  had  been  desig- 
i  reviewing  authority  as  the  place  of  confinement.  The  indorse- 
ly  from  this  office,  written  by  Lieut.  Ck)l.  Weelu  and  signed  by 
referred  to  paragraphs  887  and  398,  Manual  for  Ourts-Martial, 
pressed,  '*The  opinion  of  this  office  that  prisoners  not  sentenced 
ble  discharge  should  be  held  with  their  organization  *  *  *." 
ection  it  should  be  noted  that,  in  the  opinion  of  this  office,  a 
living  confinement  at  hard  labor  for  more  than  six  months  should 
re<I,  unless  accompanied  by  some  forfeiture  of  pay."  In  conclusion, 
nras  expressed  that  there  was  na  objection  to  granting  the  com- 
lited  States  Disciplinary  Barraclcs,  the  authority  requested,  to 
•Idler  and  other  such  soldiers  under  sentence  without  dishonorable 
the  stations  of  their  commands  for  confinement.  (J.  A.  G.  O., 
8,  253  Miscl.) 

ecutive  order  of  December  15,  191C,  prescribing  the  maximum 
e  of  |)eaoe  of  punishment  of  soldiers,  has  hvi^n  lield  l»y  this  office 
itlve  in  time  of  war,  except  as  to  Articles  V  ami  VI 11  therevf. 
is  given  in  a  letter  from  this  office  to  the  judge  advocate  of  tlie 
1  Division,  (^amp  Meade,  5Id.,  «lat(Hl  February  21),  11)18.     (J.  A. 

In  that  letter  it  wns  said : 
id  question  in  your  communlciition  is,  which  artlcU»s  of  the  Execu- 
*  IHM-ember  15,  1016,  an*  now  oix^ratlve?  You  are  a«lvise<l  that 
1  S  are  operative  and  that  the  other  articles  are  inoiwrative.  The 
le  War  I>i»partment  in  rlii*<  regnrd  is  stated  in  the  following  tele- 
vent  out  on  June  20,  or  June  21,  1917 : 

NO  General  Southern  Dei»artment, 
t  Sam  Houston f  Tex, 

5  and  8,  Executive  order,  remain  effective,  but  except  for  these 
•utive  order  ceaHt»<i  to  be  effective  uinm  declaration  of  war. 

"»  McCain." 

•tide  III,  defining  the  general  limitations  of  sentences,  is  not  now 
ng  uiKUi  nmrts-niartlal  or  reviewing  authorities,  hut  if  It  is  sug- 
hese  general  limitations,  as  set  out  In  this  article,  do  not  rethnt 
the  War  Department,  as  carrie<l  into  execution  through  the  exer- 
luthorlty  of  remission,  It  is  highly  desirable  that  some  definite 
the  general  limitations  to  be  ol)ser^'ed  in  resi>ect  of  the  matters 
his  article,  should  l)e  fonnulate<l  for  application  by  this  niVwv,  in 
»f  records  of  trial  by  general  court s-nuirt in  1  unless  the  War  De- 
sired to  allow  to  reviewing  authorities  jin  unfetternl  <iisrretion 
rd.  The  courst*  last  mentioned  wouhl  not  tend  to  uniformity  in 
ration  of  justice*  in  the  Army  courts. 

my  ai)propriation  bill,  approvc^l  .luly  1).    lOlS,  auien«Ied   the  tlfty- 

fty-third  articles  of  war,  "  so  that  the  authority  competent  t<i  order 

1  of  the  sentence  of  a  courtiuartinl  may,  at  the  tiuu»  of  a])proval  of 

es  susiH*nd  the  execution,  in  whole  or  in  pari,  of  any  su<*h  senten<v 

ext(»nd  to  death,  and  may  restore  the  imm'sou,  under  s«'ntrnee,  to 

such  suspension,  a  sentence,  or  any  part  tljrnM>f  may  1k»  remit t<*il. 

in  part,  except  in  cases  of  [mm-soiis  eontliuMl  in  the  rnlttMl  States 

Barracks,  or  its  branches,  hy  the  officer  w1h»  susiKMided  tlu*  same. 

•isor  in  offic«\  or  hy  any  oilicrr  cxi»n*islii;;  appropriate  <'ourt-n)artial 

over  the  coinnjand   In   \vhl<-h   the  iM'rs<»n   under  s«»ntence   may  1m» 

he  time,  and,  suhjcM-t    to  the  said  exceptions,   the  saim*  auth«»rity 

the  order  of  sus]M>nsloii  at   any  time  and  order  the  exeeuti<ai  of 

?,  or  the  8us[M*nd(Ml  part  th«'re«>f.  in  so  far  as  the  sjuue  shall  not 

revlously  remitte<i."     It  will  be  ohserviMl  that  this  amendment  very 

res  the  discreti<ai  an<l  iwiwer  of  couunaiullng  ofIi<'ers  In  the  matter 

•ol  of  the  ex<M'utioii  of  s<»nteiMes,  and   may  l>e  taken   to  refU»<*t  a 

cy  of  allowing  n  larger  <llscr(»tlon  to  such  officers  in  resp«»ct  of  nd- 

punlshments.     Nevertheless,  it  ap|>cars  wis<»,  as  a  matter  <if  p<dlc>- 

interests  of  uniformity,  to  pres<TllM»  some  limits  for  such  dlscrt*- 

is  highly  Important  that  any  such  limitations  or  other  changes  In 

►ns  of  the  Manual  for  Courts-Martfal  should  be  made  speciflcallv 
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as  changes  in  the  manual  and  promulgated  as  such,  in  order  that  they  may 
have  the  widest  possible  systematic  distribution  to  the  service  in  a  readily 
and  permanently  accessible  form,  thus  keeping  the  manual  complete,  as  far  as 
practicable,  as  a  guide  for  military  officers  and  tribunals. 

7.  Sunfmarizing.  it  is  found  that  on  November  29,  1916,  the  War  Depamnenr 
promulgated  the  Manual  for  Courts-Martial  for  the  information  and  guidamv 
of  all  concerne^l,  the  provisions  of  this  manual  being  ordered  effective  on  and 
after  March  1,  1917.  The  declaration  of  war  in  April,  1917,  rendered  inopera- 
tive, until  the  return  of  peace,  the  maximum  limitations  of  punishment  set  out 
in  the  Executive  order  of  December  15,  1916,  and  published  in  the  manual ;  but 
Articles  V  and  VIII  of  the  said  Executive  order  remained  In  full  effect  while 
Article  III,  general  limitations,  has  been  observed  as  reflecting  a  policy  of  the 
War  Department  until  changed. 

On  December  22,  1917,  confidential  instructions  were  issued  to  the  servicv. 
by  direction  of  the  Secretary  of  War,  for  the  purpose  of  discouraging  the  award- 
ing of  dishonorable  discharges  where  the  offender  has  within  hinf  the  capacity 
for  military  service,  but  provided  that  a  sentence  of  dishonorable  dischar^ 
should  be  accompanied  with  a  long  term  of  confinement  in  the  penitentiary  or 
in  the  disciplinary  barracks;  and  when  a  sentence  of  dishonorable  dlschan;»' 
is  unaccompanied  by  a  long  period  of  confinement,  the  dishonorable  discharge 
should  be  suspended  or  remitted,  and  the  offender  held  for  service  and  punish- 
ment with  his  organization.  It  has  been  inferred  from  the  language  used  in 
these  instructions  that  the  period  of  six  months,  contemplated  by  section  397 
of  the  Manual  for  Courts-Martial,  1917,  as  the  minimum  long-ternf  period  that 
should  be  accompanied  by  dishonorable  discharge,  was  intended  to  be  length- 
ened; but  no  authoritative  statement  has  come  from  the  War  Department  in- 
dicating what  shall  be  considered  a  long  period  of  confinement  within  the  in- 
tendment of  the  confidential  instructions.  A  letter  from  the  office  of  the  Jud^ 
Advocate  General,  dated  February  11,  1918.  declines  to  give  an  opinion  as  to 
what  should  be  considered  such  a  long  period  of  confinement  exc^t  to  say  that 
one  year  is  too  short  rather  than  too  long  for  such  a  period.  These  confldentiat 
Instructions  have  been  interpreted  by  some  conmlbnders  and  others  to  dianse 
by  inference  the  requirements  of  the  manual  and  the  custom  of  the  service  thai 
general  prisoners,  having  terms  in  excess  of  six  months,  should  not  be  requireil 
to  serve  them  at  a  post,  station,  or  camp. 

On  June  18,  1918,  this  office  addressed  a  memorandum  to  the  Adjutant  Gen 
eral,  requesting  instructions  as  to  the  policy  that  the  War  Department  might 
wish  to  be  followed  in  the  review  of  records  in  respect  to  the  place  of  confint- 
nUent,  and  was  advised,  under  date  of  June  21,  1918,  by  the  office  of  The  Adju 
tant  General  of  the  Army,  that  "  no  statement  can  be  made  at  this  time  as  t«' 
the  future  policy  of  the  War  Department  with -respect  to  the  designation  of 
places  of  confinement  of  general  prisoners.'* 

The  present  state  of  the  law  and  procedure  in  the  cases  under  considerati(>n 
appears  to  be,  having  due  regard  to  the  Manual  for  Courts-Martial  and  the  rul- 
ing of  this  office,  that  the  provisions  of  the -former  and  the  customs  of  the  service 
not  in  confiict  therewith,  are  to  be  observed  except  (a)  as  to  prisoners  in 
France  by  the  terms  of  the  cablegram  of  April  6,  1918,  to  Gen.  Pershing—"  all 
prisoners  who  would  otherwise  be  confined  in  disciplinary  barracks  (may)  W 
retained  in  Europe."  (6)  By  the  terms  of  the  confidential  instructions  the  pro- 
visions of  paragraph  397  of  the  Manual  for  Courts-Martial,  1917,  conflictinz 
therewith,  only  sentences  of  dishonorable  discharge  accompanied  with  a  Ions 
period  of  confinement  not  to  be  served  in  a  penitentiary,  may,  and  should,  be 
served  in  the  disciplinary  barracks,  except  as  to  prisoners  in  Europe. 

The  opinion  of  this  office,  as  reflected  in  the  letter  of  February  11,  191S,  U 
that  a  term  of  c<mfinenient  nmst  be  In  excess  of  one  year  to  warrant  its  belns 
regarded  as  a  "  long  period  of  confinement." 

(c)  The  Executive  order  of  December  15,  1917,  is  not  in  force  in  time  **1 
war  except  as  to  Articles  V  and  VIII  thereof,  and  except  that  the  general  limi- 
tations set  out  in  Article  III  thereof,  while  not  mandatory  in  time  of  war.  may 
be  observed  as  reflecting  a  ixilicy  of  the  War  Department,  as  may  also  the, 
custom  of  the  service  that  a  sentence  involving  confinement  for  more  than  »>!»<• 
month  should  not  be  approved  unless  accompanied  by  some  forfeiture  of  i»:iy 
which  may  also  be  gathered  from  the  acceptance  by  the  War  Department  "f 
the  recommendations  from  this  office  made  in  the  light  of  the  general  linii  ra- 
tions and  custom  referred  to. 

8.  The  suggested  changes  In  the  Manual  for  Courts-Martial  would  involve 
changes  in  paragraph  311  thereof,  as  changed  January  31,  1918  (C.  M.  C.  M. 
No.  3,  Jan.  31,  1918),  and  in  paragraph  397. 
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If  paragrapli  311  is  to  be  changed,  it  is  sni^gested  that  it  be  also  so  changed 
In  the  matter  of  forfeitures  affecting  allotments  as  to  conform  to  the  comp- 
troller's decision  of  April  23,  1918,  in  respect  thereto. 

If  such  changes  are  to  be  made  it  is  suggested  that  the  following  forms  be 
considered : 

Paragraph  311,  and  the  note  thereto,  to  be  as  follows : 

**  311.  Sentences  for  soldiers. — For  soldiers,  the  legal  sentences,  depending  on 
the  nature  of  the  offense  and  the  jurisdiction  of  the  court,  include  death,  dis- 
honorable discharge,  confinement  at  hard  labor,  hard  labor  without  confine- 
ment, forfeiture  of  pay,  detention  of  pay,  and  reprimand ;  for  noncommissioned 
oOk^ers,  reduction  to  the  ranks,  for  privates,  first  class,  reduction  to  second- 
class  privates  and  privates;  for  c-ooks  of  the  Quartermaster  Corps  (where 
sentence  is  imposed  by  a  general  court-martial),  reduction  to  the  ranks;  and 
for  ttiose  holding  a  certificate  of  eligibility  to  promotion,  deprivation  of  ail 
rights  and  privileges  arising  from  such  a  certificate.  That  portion  of  pay 
which  is  required  to  be  allotted  to  dependent  relatives  of  class  A  under  the 
provisions  of  Article  II  of  the  war-risk  insurance  act  of  October  6,  1917,  and 
that  portion  allotted  to  dependents  of  class  B  under  the  same  act.  Liberty 
loan  allotments,  and  premiums  on  war-risk  insurance  are  not  subject  to  be 
forfeited  by  sentence  of  courts-martial.  A  sentence  imposing  forfeiture  of  a 
part  of  pay  means  the  forfeiture  of  the  specified  part  of  that  portion  of  the 
pay  which  is  not  so  allotted. 

*•  Note. — 1.  Confinement  without  hard  labor  should  never  be  imposed. 

*'  2.  Sentences  Involving  confinement  for  more  than  one  month  should  include 
some  forfeittire  of  pay. 

**  3.  A  sentence  that  does  not  include  dishonorable  discharge  should  not 
forfeit  allowances  and  should  specify  such  part  of  the  pay  as  may  be  forfeited 
thereby  in  proportional  parts  of  such  pay  per  .month  and  not  in  specified 
amounts. 

"  4.  No  sentence  of  dishonorable  discharge  should  be  Imposed  (a)  where  the 
offender  has  within  him  the  capacity  for  military  service;  (h)  where  any 
other  form  of  punishment  is  sufllcient  to  meet  the  requirements  of  the  particular 
ca.se;  (c)  where  the  period  of  confinement  is  leas  than  18  months. 

**  5.  A  court  should  not  by  a  single  sentence,  which  does  not  include  dishon- 
orable discharge,  adjudge  against  a  soldier: 

"(a)  Forfeiture  of  pay  at  a  rate  greater  than  two-thirds  of  his  pay  per 
monthL 

"(ft)  Forfeiture  of  pay  in  an  amount  greater  than  two-thirds  of  his  pay  for 
18  months. 

(c)  Confinement  at  hard  labor  for  a  period  greater  than  18  months. 
6.  A  court  should  not,  b^  a  single  sentence,  adjudge  against  a  soldier: 
(a)  Detention  of  pay  at  a  rate  greater  than   two-thirds  of  his  pay  per 
month. 

"(h)  Detention  of  pay  in  an  amount  greater  than  two-thirds  of  his  pay  for 
six  months. 

"(c)   Hard  labor  without  confinement  for  a  period  greater  than  six  months. 

*'  7.  Where  that  portion  of  a  sentence  that  imposes  confinement  is  suspended, 
or  where  the  portion  of  a  sentence  that  imposes  dishonorable  discharge  is 
.•suspended  and  the  disciplinary  barracks  is  not  to  be  designated  as  the  place 
of  confinement,  the  portion  remaining  should  be  brought  within  the  general 
limitations  above  recommended. 

*•  8.  Convicted  prisoners  confined  at  military  posts,  stations,  camps,  or  can- 
tonments should  be  required  to  attend  drills,  to  perform  military  duty  gen- 
erally, in  so  far  as  Is  considered  safe  and  advisable,  and  to  i)erform  hard  labor 
daring  the  hours  when  other  soldiers  are  off  duty,  to  the  end  that  military 
puni.shment  may  not  result  in  a  relaxation  of  discipline  nor  a  cessation  of 
military  training. 

*'  9.  For  forms  of  sentences  see  Appendix  9." 

Paragraph  397  to  be  as  follows : 

"  397.  When  confinement  in  disciplinary  barracks  will  be  directed :  The 
T'nited  States  Disciplinary  Barracks  at  Fort  I^avenworth,  Kans.,  or  one  of 
Its  branches,  will  be  designated  as  the  place  of  confinement  of  all  general 
prisoners  other  than  residents  of  Porto  Rico,  the  Canal  Zone,  Hawaiian 
Islands,  of  the  Philippine  Islands,  and  other  than  general  prisoners  of  any 
American  Expeditionary  Forces,  who  are  confined  for  18  months  or  more  and 
who  are  not  to  be  confined  in  a  penitentiary  pursuant  to  the  preceding  para- 
graph.   From  time  to  time  detailed  instructions  will  be  Issued  as  to  which 
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of  the  barracks  shall  be  designated  and  as  to  when  the  prisoners  shall  be 
transferred  to  them." 

The  adoption  of  the  foregoing  and  the  promulgation  thereof  as  amendments 
to  the  manual  would  tend  to  make  clear  what  is  now  in  confusion  and  wimld 
supply  to  the  service  a  uniform  guide  in  terms  sufficiently  liberal  to  afford  the 
larger  discretion,  it  is  desirable  that  commanding  officers  should  have  in  the 
matters  of  discipline  in  their  commands,  and  would  at  the  same  time,  safe- 
guard the  interests  of  individuals  against  the  caprice  or  neglect  of  court!«- 
martial  that  might,  even  un  thoughtfully,  deprive  them  of  such  parts  of  their 
pay  and  allowances  as  are  necessary  to  maintain  their  self-respect,  so  long  as 
.they  shall  not  have  committed  offenses  warranting  their  dischar$pe  from  the 
jervice. 

The  course  here  suggested  would  not  be  out  of  line  with  the  insistent  con- 
cention  of  this  office  that  the  man  power  of  the  country  be  conserve  throu^ 
the  saving  to  the  service  of  many  soldiers  who,  under  the  former  practice,  wouW 
be  lost  by  the  too  frequent  imposition  of  sentences  of  dishonorable  discharge. 

If  the  service  under  the  confidential  instructions  of  December  22,  1917.  is  tn 
be  released  from  all  restrictions  exc^t  the  Individual  discretion  of  reviewinj: 
authorities  in  respect  of  what  should  be  considered  a  "  long  period  of  confine- 
ment," and  if  the  declaration  of  war  has,  as  it  has,  rendered  inoperative  the 
general  limitations  of  Article  III  of  the  Executive  order  of  December  15,  1916, 
and  they  are  not  to  be  replaced  by,  at  least,  some  admonitions  of  the  policy  of 
the  War  Department,  in  respect  of  the  subject  matter  of  those  general  limita- 
tions, the  resulting  confusion  and  lack  of  uniformity  in  the  result  of  trials  by 
general  courts-martial  in  the  class  of  cases  under  consideration  will  grow  be- 
yond all  the  bounds  of  an  orderly  administration  of  military  Justice, 

On  the  other  hand,  it  is  possible  at  least  to  advise,  if  not  to  fix  except  throujih 
the  power  of  remission,  such  limitations  upon  the  discretion  given  as  to  hold  it 
within  the  bounds  of  wise  experience,  without  depriving  it  of  adaptability  to 
varying  conditions  In  the  Army. 

9.  The  rapidly  accumulating  number  of  records  of  cases  tried  by  g»ieral 
courts-martial,  reviewed  In  this  office  and  then  laid  aside,  pending  explicit 
determination  and  direction  from  the  office  of  Thi*  Adjutant  (General  as  to  th*- 
policy  to  be  observed  by  this  office  in  making  recommendations  in  the  class  of 
cases  under  consideration,  makes  it  highly  important  that  early  consideration 
be  given  the  questions  raised  by  these  records. 

10.  It  is  recommended  that  a  meniorandftni  be  prepared  by  this  offii'e  for  Th»" 
Adjutant  General  calling  attention  to  the  memorandum  of  June  18,  191S,  to 
the  confidential  instructions  of  December  22,  1917,  and  to  the  cablegram  of 
April  6,  1918,  to  Gen.  Pershing,  referred  to,  with  the  request  that  this  office  be 
explicitly  advised  whether,  in  reviewing  records  of  trials  by  general  courts- 
martial,  it  shall  be  guided  (1)  by  the  requirements  of '  paragraphs  396,  397, 
and  398  of  the  Manual  for  Courts-Martial,  1917,  (2)  by  the  general  limitations 
of  Article  III  of  the  Executive  order  of  December  15.  3910,  Manual  for  Omrt- 
Martial,  1917,  page  107,  and  (3)  what  different  rules,  if  any,  shall  be  observwl 
in  reviewing  records  of  trials  had  in  Europe. 

It  is  also  further  recommended  that  such  memorandum  to  The  Adjutant 
General  shall,  in  the  interests  of  clearness  and  uniformity,  include  the  sug- 
gestion that  all  amendments  and  orders  which  effect  changes  In  provisions  of 
the  Manual  for  Courts-Martial,  as  now  written,  be  carried  into  the  Manual 
as  forinal  changes  thereof,  and  that  they  be  promulgated  as  such  changes.  If 
deemecl  advisable,  such  changes  might  be  limited  in  operation  to  the  period  of 
the  present  war. 

It  is  further  recommendetl  that  such  memorandum  to  The  Adjutant  (iem^rtii 
include  a  suj^gestion  to  amend  the  Manual  for  Courts-Martial,  1917,  as  set  i»i/ 
in  paragraph  8  of  this  memorandum. 

Aubrey  E.  Stbode. 

Major,  Judge  Advocate. 


Exhibit  160. 

War  Department, 
Office  of  the  Judge  Advocate  Generai. 

Washington,  August  16,  19JS. 
Memorandum  for  Gen.  Ansell. 

Subject :  Questions  relating  to  the  administration  of  military  discipline ;  offitv 
policy. 

1.  Recent  changes  In  the  assignment  of  officers  in  this  and  The  Adjutant 
General's  Office  has  developed  the  fact  that  our  own  office  has  suffered  from 


BSTABUBHHBlSrr  OF  MIUTABT  JUSTIGB.  1085 

a  lack  of^  a-  formulated  and  expressed  policy  which  should  govern  In  the  dispo- 
sition of  cases  wherein  actions  of  courts  and  of  reviewing  authorities  seem 
to  vary  in  some  particulars  from  the  strict  requirements  of  the  Manual  for 
Coorts-MardaL  Doubtless,  In  the  eyes  of  the  service,  our  office  has  shown  a 
lack  of  continuity  in  its  policy  and  instructions  from  time  to  time.  This  has 
given  rise  to  confusion  and  uncertainty,  both  here  and  in  the  field.  It  is  the 
belief  of  your  committee  that  this  should  now  be  eliminated  in  so  far  as  po^ 
sible  by  an  approved  statement  of  the  views  and  policies  of  this  office  which 
may  hereafter  be  intelligently  followed  by  anyone  who  may  hereafter  handle 
the  work  of  the  disciplinary  division  of  this  office. 

2.  In  order  to  present  this  situation  clearly  to  your  mind  it  is  necessary 
briefly  to  review  events  leading  up  to  the  promulgation  of  certain  confidential 
instructions  to  reviewing  authorities  that  were  sent  out  by  the  direction  of  the 
Secretary  of  War  under  date  of  December  22,  1917.  In  October,  1917,  this 
office  began  an  agitation  of  the  question  of  the  form  of  punishments  which  are 
proper  during  time  of  war.  On  October  18,  1917,  you  wrote  a  memorandum  for 
the  Chief  of  Staff  in  which  you  invited  attention  to  the  fact  that  under  the  ex- 
isting system  of  punishment  a  great  many  men  would  be  withdrawn  from  actual 
service  and  you  stated  it  as  your  opinion  that  "  the  department  should  now 
take  some  means  of  preventing,  or  at  least  controlling,  discharges  from  the 
service  as  a  result  of  court-martial  punishment" 

Too  stated  further  that  it  was  your  view  that  "disciplinary  or  penal  bat- 
talions ought  to  be  organized  under  the  control  of  the  division  commander,  and 
to  these  penal  battalions  military  offenders  should,  except,  perhaps,  in  rare 
instances,  be  sentenced  to  serve,  and  while  therein  they  should  be  made  to 
serve  not  only  as  soldiers  but  under  such  conditions  as  would  involve  punish- 
ment." 

Too  also  stated :  **  I>oubtless  there  are  rare  instances  where  men  must  be 
taken  out  of  the  Army  entirely  and  subjected  to  long  term  of  imprisonment,  but 
I  think  they  must  be  rare.  As  I  see  it,  the  department  has  the  responsibility 
of  deciding  how  it  can  utilize  the  services  of  these  soldiers  and  at  the  sam« 
time  keep  them  within  a  penal  condition." 

Under  date  of  November  14,  1917,  you  signed  a  memorandum  on  the  same 
subject  which  was  prepared  by  your  direction  in  which  it  was  pointed  out  that 
the  action  suggested  in  your  memorandum  of  October  18,  1918,  had  been 
•*  confused  with  tlie  plan  heretofore  suggested,  by  Maj.  King  of  the  Medical 
(*orps,  of  establishing  disciplinary  battalions  at  the  various  cantonments." 

Tour  memorandum  of  October  18, 1917,  was  referred,  in  connection  with  other 
papers  bearing  upon  this  subject,  including  the  papers  having  to  do  with  the 
establishment  of  disciplinar>'  battalions  in  the  various  divisions,  to  the  War 
(College  for  study,  and  a  conclusion  was  reached  which  served  as  a  basis  for  a 
inemorandum  from  the  Acting  Chief  of  Staff  to  The  Adjutant  General  in  which 
it  was  stated  that  "the  Secretary  of  War  directs  that  the  papers  herewith 
regarding  the  above  matter  (disciplinary  battalions  for  divisional  camps  and 
crantonments)  be  filed  without  further  action." 

The  memorandum  from  the  Acting  Chief  of  Staff  then  recited  that  the  Secret 
tary  of  War  had  directed  that  certain  confidential  instructions  be  given  for  the 
information  and  guidance  of  all  department,  division,  and  organization  com- 
manders, general  CDUPt^martial.  and  judge  advocates.  These  instructions  are 
quoted  in  paragraph  2  of  the  memorandum  of  this  office  under  date  of  Novem- 
l>er  14,  1917.  The  purpose  of  the  memorandum  of  this  office  under  date  of  No- 
vember 14  was  to  secure  a  reconsideration  of  the  form  in  which  it  was  pro- 
posed to  convey  these  confidential  Instructions  to  the  service,  and  it  was  pointed 
out  that  they  did  not  meet  the  requirements  of  the  case.  Among  other  things 
this  department  said : 

"  Wholly  regardless  of  the  advisability  of  authorizing  at  this  time  such  con- 
struction as  may  be  necessary  to  take  care  of  prisoners  held  at  division  camps 
and  wholly  reganlless  of  whether  disciplinary  battalions,  as  that  term  is  gen- 
erally understood,  should  be  organized  at  this  time,  the  necessity  of  discon- 
tinuing the  practice  of  dishonorably  discharging  men  for  light  offenses  is 
clearly  manifest  and  calls  for  quick  action.  In  a  great  majority  of  the  cases 
now  arising  a  dishonorable  discharge  is  not  only  unnecessary  but  futile  and  in- 
appropriate. Men  sentenced  to  be  dishonorably  discharged,  who  have  within 
them  the  elements  of  service,  should  still  be  made  to  serve,  and  to  accomplish 
this  end  the  dishonorable  discbarge  should  be  remitted  or  suspended  in  their 
cashes  and  they  should  be  held  for  training  and  service  with  their  divisions. 
Such  sentences  as  it  is  necessary  to  impose  upon  them  can  ordinarily  be  worked 
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out  in  their  comnmnds,  and  tiie  cases  will  be  few  in  whidi  it  is  neeessary  to  re- 
move  them  from  their  commands  and  confine  them  in  a  penit^itiarsr  or  disci- 
plinary barracks." 

In  the  memorandum  of  November  14,  1917,  this  office  concluded  with  tlie 
recommendation  that  the  confidential  instructions  to  be  issued  to  the  service 
should  be  in  pertinent  part  as  follows : 

"  Division  and  other  commanders  are  expected  to  make  themselves  strictly 
responsible  for  the  discipline  of  their  commands,  and  these  officers,  toi^tlier  with 
general  courts-martial  and  Judge  advocates,  should  give  close  scrutiny  to  all 
cases  coming  before  them  with  a  view  of  being  able  to  pass  intelligently  upon 
them  and  so  to  measure  the  punishment  to  the  offense  that  the  following  condi- 
tions will  obtain : 

**(a)  No  sentence  of  dishonorable  discharge  will  be  given  where  the  offender 
has  within  him  the  capacity  for  military  service  and  when  any  other  appro- 
priate form  of  punishment  is  sufficient  to  meet  the  requirements  of  the  i-ase. 

"  (ft)  Whenever  a  sentence  of  dishonorable  discharge  is  given,  it  should  be 
accompanied  with  a  long  term  of  confinement  In  the  penitentiary  or  in  the 
disciplinary  barracks.  Where  the  offense  is  not  sufficiently  grave  to  warrant 
a  long  term  of  confinement,  It  should  be  assumcKl  that  the  offender  has  wltli- 
in  him  the  elements  of  military  service,  and  he  should  be  made  to  serve. 

"(c)  When  a  sentence  of  dishonorable  discharge  Is  given,  unaccompanied 
with  a  long  period  of  confinement,  reviewing  authorities  should,  in  general, 
suspend  or  remit  the  dishonorable  discharge  and  hold  the  offender  to  service 
and  punishment  with  the  organization  to  which  he  belongs. " 

These  Instructions  as  formulated  by  this  office  were  promulgated  by  the 
Secretary  of  War  under  date  of  December  22,  1917,  In  the  form  of  confidential 
instructions  to  the  service.  These  instructions  are  in  conflict  with  para- 
graphs 396.  397,  and  398  of  the  Manual  for  CourtSrMartlal.  They  were  in- 
terpreted by  reviewing  authorities  to  mean-  that  the  provisions  of  the  Mannal 
requiring  confinement  in  the  disciplinary  barracks  In  all  cases  where  confine- 
ment in  excess  of  six  months  had  been  approved  were  suspended  for  the  period 
of  the  war.  Immediately  thereafter  reviewing  authorities  began  designating 
the  station  of  the  soldier's  command  as  the  place  of  confinement  in  all  caivs 
where  it  was  believed  that  the  soldier  had  within  him  the  elements  of  service 
and  In  which  it  was  not  believed  advisable  to  impose  confinement  in  a  penal 
institute.  The  question  which  gave  the  service  most  concern  was  that  which 
naturally  arose  as  to  the  meaning  to  be  given  to  the  phrase  "  a  long  term  of 
confinement "  as  used  in  these  instructions.  In  several  cases  this  office  was 
asked  to  place  an  authoritative  construction  upon  these  words.  It  declintMl 
to  do  so  on  the  ground  that  this  was  a  matter  which  had  been  coiumitte<i  to 
the  discretion  of  department  and  division  commanders. 

In  a  letter  to  the  Judge  advocate  of  the  Eastern  Department,  under  date 
of  February  11,  1918,  this  office  wrote  as  follows : 

"  What  shall  constitute  a  *long  period  of  confinement '  within  the  meaninj: 
of  that  terra  as  used  in  the  instructions  referred  to?  This  office  has  received 
several  requests  for  an  unofficial  expression  of  its  views  as  to  the  meaning  to 
be  attributed  to  this  expression.  You  state  in  paragraph  8  of  your  letter  thai 
you  have  fixed  one  year  as  the  period.  In  declining  to  express  an  opinion  as 
to  the  proper  duration  of  this  term,  this  office  has  remarked  that  the  puniose 
of  these  instructions  was  to  place  responsibility  for  discipline  as  completely 
as  possible  in  the  hands  of  department  and  division  commanders,  subject  to 
the  general  instructions  that  dishonorable  discharges  should  be  reduced  in 
number  and  that  offenders  should  ha^  held  for  service  with  their  4iPi9Mitxatiuns 
and  for  the  continuance  of  their  training  in  all  cases  where  this  was  considered 
possible.  Subject  to  this  general  plan  each  department  and  division  commander 
was  intended  to  be  allowed  a  free  exercise  of  his  own  ingenuity  and  dis- 
cretion in  maintaining  discipline  without  an  interruption  of  training.  If  you 
have  erred  in  either  direction,  the  term  as  fixed  by  you  is  too  short,  in  tht^ 
opinion  of  this  office,  rather  than  too  long. " 

3.  Under  these  Instructions,  as  was  naturally  to  l)e  expecte<l,  the  administra- 
tion of  military  discipline  was  far  from  uniform.  It  varied,  as  was  inevitable, 
according  to  the  widely  differing  standards  and  views  of  reviewing  authorities 
in  the  matter  of  securing  discipline  through  the  agencies  of  military  courts. 
Through  it  all,  however,  could  be  observed  certain  well-defined  results.  Tb»* 
idea  of  conserving,  man  power  was  adopted  and  the  number  of  cases  sent  to 
the  disciplinary  barracks  was  very  greatly  reduced.  Buildings  wliich  had  been 
erected  at  Fort  Leavenworth  to  accommoilate  the  expected  increase  In  the  ijopu- 
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lation  of  the  disciplinary  barracks  remained  unoccupied  and  the  commandant 
of  the  branch  at  Alcatraz  reported  in  May  of  this  year  that  his  barrack  popu- 
lation was  leas  than  it  had  been  in  time  of  peace.  Men  having  within  them 
the  elements  of  service  were  held  for  punishment  of  offenses  committed  with 
the  organization  to  which  they  belonged  and  were  given  to  understand  that  the 
commission  of  crime  would  not  result  in  enabling  them  to  escape  the  burdens 
and  dangers  of  war.  The  resulting  lack  of  uniformity  in  punishment  was  no 
greater  than  was  natural  to  be  expected;  and  it  must  be  remembered  that 
Congress  assumed  the  responsibility  for  this  lack  of  uniformity  when  it 
failed  to  confer  upon  the  President  tlie  right  to  prescribe  limits  of  punishment 
which  would  be  applicable  in  time  of  war  but  allowed,  instead,  courts-martial 
to  impose  punishment  in  their  discretion  except  in  the  few  cases  where  the 
punishment  is  fixed  by  statute. 

Under  the  system  thus  established,  as  administered  in  this  office,  a  record 
of  trial  by  court-martial  was  reviewed  with  the  sole  purpose  of  determining 
its  legality  and  not  with  the  idea  of  attempting  to  enforce  any  degree  of  uni- 
formity on  the  courts  in  the  sentences  which  they  might  impose  or  upon  the 
action  of  reviewing  authorities  in  passing  upon  the  same.  It  was  recognized 
that  each  convening  authority  would  have  his  own  ideas  as  to  the  proper 
methods  of  securing  discipline  and  that  many  novel  and  perhaps  seemingly 
unjust  sentences  would  result.  If,  however,  the  sentences  were  legal  and  within 
the  £9)irit  of  the  confidential  instructions  set  out  above,  the  cases  were  passed 
to  file.  In  a  case  where  the  status  of  the  soldier's  command  had  been  desig- 
nated for  a  considerable  term  of  confinement  and  the  man  held  there  for  train- 
ing with  his  organization  while  undergoing  punishment,  it  was  assumed  that 
in  the  opinion  of  the  reviewing  authority  the  man  had  within  him  the  elements 
of  service  and  that  it  was  unnecessary  to  send  him  to  a  penal  institution,  and, 
to  that  extent,  to  deplete  the  man  power  of  the  country. 

While  this  policy  was  in  effect  Col.  Davis,  of  this  committee,  was  in  charge 
of  the  disciplinary  division  of  this  olfice  and  MaJ.  J.  S.  Jones  was  in  charge 
of  the  corresponding  work  in  the  office  of  The  Adjutant  General.  It  happened 
that  Col.  Davis  and  MaJ.  Jones  were  relieved  from  duty  at  their  respective 
desks  at  about  the  same  time.  Ck)l.  Read,  who  succeeded  Col.  Davis  in  this 
office  did  not  know  of  these  confidential  instructions  which  had  governed  the 
policy  of  this  office  and  apparently  MaJ.  Riley,  who  succeeded  MaJ.  Jones  In 
The  Adjutant  General's  office  did  not  know  of  them.  Not  knowing  of  these 
instructions,  it  was  but  natural  for  Col.  Read,  upon  assuming  charge  of  the 
disciplinary  division,  to  revert  to  the  Manual  as  his  guide,  wlilch  although 
in  part  suspended  by  these  confidential  instructions,  had  not,  in  fact,  been 
formally  amended.  Col.  Mayes  seems  also  not  to  have  been  conversant  with 
the  spirit  of  these  confidential  instructions  for  the  reason  that  he  directed  Col. 
Bead  to  adhere  to  the  provisions  of  the  Manual,  suggesting  that  if  the  War 
Department  wanted  to  amend  the  same,  it  should  regularly  do  so.  As  a  result 
of  this  changed  policy  this  office  began  to  recommend,  in  cases  where  the  station 
of  the  soldiers'  command  had  been  designated  as  the  place  of  confinement  for 
punishment  exceeding  six  months,  that  the  place  of  confinement  be  changed  to 
the  IMsciplinary  Barracks  in  accordance  with  the  literal  requirements  of  the 
^lanual.  This  was,  in  effect,  an  abandonment  by  this  office  of  its  policy  of 
conservation  of  man  power  through  the  holding  of  men  to  service  for  which  it 
had  contended  and  which  It  had  succeeded  in  getting  established  in  the  matter 
hereinbefore  indicated.  In  several  cases  the  changed  recommendations  were 
approved  by  The  Adjutant  General's  Office  and  it  was  not  until  this  office  at- 
tempted to  apply  this  changed  policy  to  cases  arising  in  the  expeditionary 
forces  in  France  that  The  Adjutant  General's  Office  declined  to  fdUow  the  rec- 
ommendations of  this  office.  This  may  have  resulted  from  the  fact  that  MaJ, 
Riley,  who  succeeded  MaJ.  Jones  in  The  Adjutant  General's  office,  knew  that 
special  authority  had  been  given  Gen.  Pershing  to  retain  in  Prance  prisoners 
from  the  expeditionary  forces,  but  may  not  have  known  or  may  have  overlooked 
the  confidential  instructions  communicated  to  the  service  under  date  of  De- 
rember  22,  1917. 

4,  The  foregoing  accounts  for  the  conflicting  views  and  attitudes  of  this 
office  and  for  the  seeming  lack  of  understanding  in  the  office  of  The  Adjutant 
Oeneral  as  to  the  proper  disposition  of  the  question  at  issue. 

Tour  committee  firmly  believes  that  the  policy  advocated  by  this  office  and 
established  as  a  result  of  its  insistence  was  the  correct  policy.  It  believes  that 
In  time  of  war  division  conrnanders  should  be  charged,  as  completely  as  pos- 
sible, with  responsibility  for  the  discipline  of  their  divisions,  and  that  the 
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administration  of  military  punishment  aliould  be  governed  in  time  of  war 
by  the  boldly  outstanding  facts  that  it  is  necessary  to  conserve  man  power, 
and  that  enlisted  men  should  be  made  to  understand  that  the  commissioD 
of  crime  will  not  necessarily  result  in  interruption  of  training  for  military 
service  or  escape  from  the  dangers  and  hardships  of  war.  It  believes,  more- 
over, that  in  carrying  out  this  policy,  Inequalities  and  lack  of  uniformity  are 
bound  to  result,  but  that  this  office  can  not  too  much  concern  itaelf  with  these 
matters  if  it  is  not  to  impose  upon  the  service  an  unnecessary  burden  of 
paper  work,  and  force  division  commanders  to  give  time  and  attention  to 
matters'  of  administration  which  should  be  given  to  matters  of  training  and 
Instruction  for  combat  with  the  enemy.  In  other  words,  the  administration 
of  this  office  should  conform  with  war  conditions,  and  sympathetic  considera- 
tion should  always  be  extended  to  the  efforts  of  reviewing  authorities  to 
carry  Into  practical  effect  the  conservation  and  training  policies  which  the 
War  Department  adopted  upon  the  advice  of  this  office.  To  accomplish  these 
ends,  we  must  not  adhere  too  rigidly  to  peace-time  standards  dr  require 
military  Justice  in  time  of  war  to  be  administered  according  to  formulas 
prescribed  by  those  who  are  not  in  touch  with  actual  conditions  In  the  field 
and  who  can  not  be  held  responsible  for  the  results  there  attained. 

5.  In  order  to  readjust  this  situation  and  to  enable  our  Judge  advocates 
in  the  field  properly  to  perform  their  functions,  as  well  as  to  protect  thl^ 
office  against  the  danger  of  further  inadvertent  change  of  policy  and  attitude, 
your  committee  recommends  that  the  following  statement  be  published  in 
circular  form  for  the  information  of  representatives  of  this  ofllce  both  here 
and  in  the  field : 

The'  frequent  but  necessary  shifting  of  personnel  in  this  office  has  of  late 
caused  temporary  misunderstanding  and  some  confusion  in  enforcing  the 
War  Department  policy  promulgated  to  the  service  in  the  confidential  in- 
structions from  The  Adjutant  General's  Office  under  date  of  December  22. 1917. 
Thene  instructions  are  in  pertinent  part  as  follows : 

"  Division  and  other  commanders  are  expected  to  make  themselves  strlctlv 
responsible  for  the  discipline  of  their  commands,  and  these  officers,  together 
with  general  courts-martial  and  Judge  advocates,  should  give  close  scrutinj 
to  all  cases  coming  before  them  with  a  view  of  being  able  to  pass  intelligently 
upon  them,  and  so  to  measure  the  punishment  to  the  offense  that  the  following 
conditions  will  obtain: 

•'(a)  No  sentence  of  dishonorable  discharge  will  be  given  where  the  offender 
has  within  him  the  capacity  for  military  service  and  wlien  any  other  appnv 
priate  form  of  punishment  is  sufficient  to  meet  the  requirements  of  the  case. 

"(b)  Whenever  a  sentence  of  dishonorable  discharge  is  given,  it  should  be 
accompanied  with  a  long  term  of  confinement  in  the  penitentiary  or  in  the 
disciplinary  barracks.  Where  the  offense  is  not  sufficiently  grave  to  warrant 
a  Icmg  term  of  confinement,  it  should  be  assumed  that  the  offender  has  within 
him  the  elements  of  military  service,  and  he  should  be  made  to  serve. 

"(c)  When  a  sentence  of  dishonorable  discharge  is  given,  unaccompanied 
with  a  long  period  of  confinement,  reviewing  authorities  should,  in  genemU 
suspend  or  remit  the  dishonorable  discharge  and  hold  the  offender  to  service 
and  punishment  with  the  organization  to  which  he  belong&" 

As  this  office  interprets  these  instructions,  they  amount  to  a  practical  sus- 
pension during  the  period  of  the  war  of  that  part  of  section  3d7  of  the  Manual 
for  Courts-Martial  which  requires  the  United  States  Disciplinary  Barracks 
at  Fort  I-.eaven worth,  Kans.,  or  one  of  its  branches  to  be  "designated  as  the 
place  of  confinement  of  all  prisoners  other  than  residents  of  Porto  Rico,  Canal 
Zonp,  llnwalinn  Islands,  or  tlio  Philippine  Islands  who  are  to  be  confined  for 
six  months  or  more  and  who  are  not  to  be  confined  in  the  penitentiary  pur- 
suant to  the  preceding  paragraph." 

While  heretofore  refraining  from  placing  a  construction  upon  the  phra.<e 
"  long  period  of  confinement "  as  used  In  the  above  instructions,  this  office  lia.« 
Indicated  that  one  year  should  be  regarded  as  the  minimum  term  which  should 
be  classed  as  a  long  period  of  confinement.  In  practical  application  It  Is  be- 
lieved thst  most  reviewing  authorities  have  fixed  this  period  at  two  years,  and 
this  office  believes  that  in  general  that  period  might  well  be  adopted  as  the 
approved  Undt  beyond  which  confinement  must  be  served  In  a  penal  insti- 
tution rather  than  at  the  station  of  the  soldier's  command. 

This  office  Is  further  of  the  opinion  that  within  the  limits  of  an  approved 
sentence  of  two  years*  confinement,  unless  the  record  shows  a  high  d^nree  «>f 
moral  turpitude,  reviewing  authorities  should  hold  offenders  to  service  as  well 
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It  by  Ruspendin^  dishonorable  diKchar^e  and  designating  the  sta- 
>ldter*s»  command  a»  the  place  of  coniinement.  In  so  far  an  possi- 
tary  duty  should  be  rcniuired  in  connection  with  any  sentence 
lis  will  serve  to  retain  In  service  those  having  within  them  the 
service,  and  to  4^mphasize  the  principle  that  commission  of  crime 
?lied  up<m  to  confer  immunity  from  the  hardships  and  dangers  of 
s  without  saying  that  any  punishment,  over  which  a  reviewing 
ains  Jurisdiction,  may  properly  be  mitigated  in  his  discretion, 
ts.  such  as  hard  labor  with(mt  confinement,  confinement  without 
forfeiture  of  pay  without  confinement,  and  variations  of  these 
should,  in  the  opinion  of  this  office,  be  Judiciously  Imposed,  having 
ys  the  results  to  be  accomplished.  In  any  case  a  reviewing  author- 
and  ready  to  exercise  the  powers  of  remission  conferred  by  the 
irtlde  of  war,  as  amended  by  the  act  of  July  9,  1918  (Public, 
ig.),  whenever  the  ends  of  punishment  have  been  attained.    In  this 

Is  proper  to  remark  that  this  amendment  of  the  fifty-second 
r,  suggested  by  this  office,  had  its  Inception  in  the  desire  to  more 
evlewing  authorities  to  carry  into  practical  effect  the  policies  of 
put  with  reference  to  conservation  of  man  power  and  continuity 
or  actual  service. 

«  and  lack'  of  uniformity  in  punishments  im])osed  are  to  l>e 
t  in  reviewing  cases  In  this  office,  only  the  legality  of  sentences 
ral,  be  considered.  No  attempt  will  be  made  to  secure  uniformity 
nt  throughout  the  service  In  any  particular  class  or  classes  of 
by  corrective  action  by  the  War  Department  or  thnmgh  attempt- 
ice  the  action  of  courts-martial  or  revl<»wing  authorities.  Congress 
ed  courts-martial,  in  time  of  war,  to  impose  punishment  in  their 
ccept  where  the  punishment  has  been  prescribed  by  stalute,  and 
<ts  at  siK'h  time  to  prescrll>e  limits  which  must  l>e  foUowtnl.  A 
ntelligent  application  of  these  views  will,  It  is  helieve<l,  attain  the 

punishment  and  service  while  at  the  sjinie  time  redu<*ing  t«>  the 
*  correspondence  between  this  office  and  reviewing  authorities,  or 

office  and  that  of  The  Adjutant  (General,  in  the  final  disiKisillon 

E.  G.  Davis, 
Colonel,  Judge  Advocate. 


Jjieutenant  fV>/owc/,  Judge  Advocate. 


Major.  Judge  Advocate. 


ExHiniT  161. 

ArcTST  21.  1018. 

a  for  Gen.  An  sell. 

nishments  by  courts-martial  of  enlisted  men  in  time  of  war. 

read  with  great  interest  the  two  nuMnoraiida  of  (.'ol.  Davis  and  the 

Strmle,  and  while  1  agree  with  both  thos«»  officers  in  <vrtniii  pjir- 

egret  to  find  njyself  unable  to  give  my  as.seiit  to  tlie  conclusions 

them  and  to  the  ]>roposals  they  have  submitted  as  solutions,  from 

tive  |K>ints  of  view,  of  this  most  important  ]>robleni.     I  have  given 

md  considenition  to  the  question  of  ]>unishnients  in  the  .Vrmy  im- 

iirts-martial,  so  that  the  views  I  entertain  were  not  hastily  formed 

(*    result    of    considerable    experience,    observation,    an<l    refiei'tion. 

have  no  symimthy  with  many  of  the  severe  ]mnishinents  im]>osed. 

time  of  peacv  or  war.     In  my  judgment,  in  the  vast   majority  of 

py  defeat  th*^  very  pnrpo^r  hml  in  view  by  tliose  who  imposed  them. 

rill  be  genenilly  concealed  hy  those  who  are  (lualilied  Xo  i'xnress  an 

the  subject   that   if    Is  \v«*ll    recognized   to-day   in   every  enlightened 

penology   that    it    Is   the  ]»rom|)tni'ss   and   certainty   of  itunlshment, 

its  severity,  which  produces  the  desired  disciplinary  and  refonnailve 

»  day   of  punishments  savoring  of  cruelty    and    vin<lictive»u'ss   has 

11  ci>1llzed  <'ountries  never  to   return  again.     Surely,  nothing  even 

ggestive  (»f  that  sort  of  thing  Inis  any  plan'e  in  the  great  .\r»i»v  of  the 

es  we  are  now  engaged  in  raising  for  the  sole  and  avowed  '»nr'«M'e  of 

the  supremacy  of  right  throughout  the  worhl  simply  Ikm-uum'  it  is 

55— li>— it7 25 
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the  right.    Harsh  and  unduly  severe  punishments  are  not  in  harmony  with  tbar 
great  ideal.     And  yet  I  have  on  my  desk  the  cases  of  two  young  soldiers  who 
were  sentenced  to  10  years*  confinement  at  hard  labor  for  absence  without  leave 
for  from  four  to  five  days,  and  the  cases  of  three  other  young  soldiers  who  were 
sentenced  to  25  years'  confinement  at  hard  labor  .and  forfeiture  of  five-sixths 
of  their  pay  per  month  for  that  period  for  disobedience  of  orders.     Admittedly, 
as  a  general  rule,  offenses  in  time  of  war  are  more  serious  than  in  time  of  peace 
and  should  be  more  severely  punished,  but  this  is  not  unqualifiedly  true.    Many 
offenses,  particularly  in  this  country,  are  no  more  serious  now  than  before  we 
entered  the  war,  ami  they  should  not  be  more  severely  deait  with.     No  one  ever 
contended  before  the  war  that  there  should  not  be  uniformity  in  punishment 
wherever  and  whenever  practicable.    As  a  matter  of  fact,  we  tried  to  brine 
about  that  very  situation,  because  it  was  realised,  as  a  matter  of  common  sen:^ 
and  common  fairness,  that  for  the  same  or  similar  offenses  men  should  receive 
the  same  or  similar  punishment    If  that  be  true — and  there  does  not  seem  t^ 
be  any  serious  fault  with  the  logic — ^why  in  time  of  war,  with  literally  thousands 
of  untrained  and  inexperienced  ofllcers  of  almost  every  grade,  should  we  say 
that  because  the  Executive  order  is  not  in  force,  practically  any  punishment  in 
the  way  of  forfeiture  or  confinement  will  be  permitted  without  question,  pro- 
vided there  is  no  statutory  inhibition  against  it?    Good  judgment  and  sound 
discretion  on  the  part  of  courts  and  reviewing  authorities,  it  seems  to  me,  are 
more  necessary  in  time  of  war  than  in  time  of  peace,  for  obvious  reasons.    Yet» 
no  one  can  sit -at  my  desk  and  note  the  cases  that  daily  pass  across  it  and  fail 
to  observe  that  these  necessary  qualities  are  often  conspicuously  absent.    Sen- 
tences are  imposed  and  approved,  the  severity  of  which,  from  my  point  of  view, 
is  so  out  of  proportion  to  the  gravity  of  the  offenses  as  to  render  them  positively 
grotesque.    The  courts  are,  of  course,  actuated  by  the  highest  motives  in  im- 
posing such  sentences.    They  think  that  is  the  way  to  enforce  discipline ;  I  think 
they  are  mistaken.    In  addition  to  being  the  wrong  method  to  accomplish  the 
purpose  in  view,  such  sentences  create  a  most  unfortunate  impression  upon  the 
dvil  community.    I  am  constrained  to  believe  that  it  would  be  luanifestly  inad- 
visable from  every  point  of  view  to  have  the  impresskm  get  abroad  that  courts 
and  reviewing  authorities  in  their  actions  are  governed  only  by  an  unrestricted 
discretion.    This  is  truly  the  people's  war,  to  be  fought  by  the  people's  Army, 
and  it  is  but  Just  and  right  that  they  should  be  made  to  feel  tliat  the  system  of 
punishments  in  force  in  that  Army  is  not  based  on  the  Judgment,  informed  or 
uninformed,  of  courts,  but  has  its  foundation  in  wise  and  humane  principles 
that  have  been  thoroughly  tested  in  time  of  peace. 

2.  In  view  of  the  fact  that  the  Secretary  of  War  has  authorized  the  com- 
mander in  chief  of  the  American  Expeditionary  Forces  to  retain  in  Kurope  all 
prisoners  who  would  otherwise  be  confined  in  the  disciplinary  barracks,  m> 
remarks  are,  of  course,  addressed  to  those  conditions  which  obtain  within  the 
continental  limits  of  the  United  States  and  to  the  punishments  there  imp<>se<l. 
I  believe  that  no  one  will  take  issue  with  this  action  of  the  Secretary  of  War. 
It  was  the  necessary  and  obvious  course  to  pursue.  Indeed,  I  recommende«l 
action  of  that  character  when  I  was  in  France  as  Judge  advocate  of  the  First 
Division.  I  realized  that  it  was  unwise  and  impracticable  to  return  to  this 
country  for  confinement  prisoners  who  ordinarily  would  be  sent  to  dis(Jplinar> 
barracks.  Furthermore,  it  was  well  that  it  be -definitely  understood  that  o<» 
man  would  be  able  to  avoid  or  escape  his  obligation  to  serve  in  France  by  c«>m- 
mitting  an  offense  which  might  secure  his  return  to  the  United  States  for  cn>u- 
finement  in  a  disciplinary  barracka  There  are,  of  course,  few  such  men  in 
our  Army.  Clearly,  in  the  cases  of  other  men  who  offended  from  no  such 
motive,  an  opportunity  should  be  afforded  them  there  to  win  restoration  to  the 
honorable  status  of  duty. 

3.  I  can  not  subscribe  to  the  proposition  that  men  under  a  suflpended  sen- 
tence of  dishonorable  discharge  with  or  without  a  short  term  of  confinement 
should  be  left  with  their  organizations.  It  is  an  anomalous  situation  with 
practically  nothing  to  be  said  in  itsifavor  and  much  to  be  said  In  opposition 
to  it.  It  must  be  borne  in  mind  that  men  under  a  suspended  sentence  of  dis- 
honorable discharge  receive  neither  pay  nor  allowances.  In  addition,  they 
would  be  without  means  to  provide  themselves  with  those  necessities  which  the 
Government  does  not  provide  even  to  those  soldiers  who  are  on  a  full  pay 
status.  I  refer,  for  instance,  to  such  things  as  laundry,  barber  expenses,  to- 
bacco, etc.  It  is  needless  to  suggest  that  to  keep  men  in  that  condition  with 
troops  would  result  in  their  becoming  chronic  borrowers  and  general  nuisances, 
and.  in  some  instances,  pettv  thieves.    The  proper  place  for  those  men«  as  well 
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)9e  dishonorable  discharge  has  not  been  siispen(le<1  but  wlio  are 
restoration  to  dnty.  In  the  disciplinary  barracks,  or  one  of  its 
*hose  Instltatlons  were  established  for  the  .'q)e<'ific  purpose  of 
uf  soldiers  under  sentence  of  dishonorable  diHchar^e  and  coniiiie- 
view  to  their  honorable  restoration  to  duty  or  their  reenlistnient. 

reKults  of  the  work  accomplished  in  thoice  institutions  liave  nioi\' 
1  tlielr  establishment.     I  do  not  siiare  tlie  fears  that  have  lieeii 

to  the  loss  of  man-power  due  to  seiKlinK  prisoners  to  the  dis- 
Tacks.  That  loss  will  be  inconsiderable  and  may  l>e  justly  re- 
^lifrible  when  compared  with  the  ffood  results  obtained  in  i>roniptly 
ined  and  disciplined  men  to  the  colors. 

then,  my  opinion  Is  that  an  announcement  should  be  nuide  to  the 
e  effect  that  while  the  Kxecutive  order  is  limited  to  a  time  of 
>elieved  that  the  general  limitations  up<m  punishments  fixed  by 
that  onler  furnish  a  safe,  sane,  and  conservative  );uide  in  time 
they  should  not  be  excecnled  or  departed  from  save  in  exceptional 
wondly,  that  dishonorable  discharges  should  not  l»e  imitosed  except 
4  where  no  less  punishment  would  be  adequate  and  slxnild  usually 
ie<l  by  a  Umg  tenn  of  confinement,  whether  the  confinement  is  to 
in  a  disciplinary  barracks  or  in  a  in^nitentiary.  Thirdly,  in  all 
dishonorable  discharge  has  been  imposed  and  the  disciplinary  bar- 
ite<l  as  the  place  of  confinement,  and  there  is  reason  for  the  belief 
oner  may.  be  reclaimetl  to  the  service,  the  dishonorable  discharge 
spendetl.  Fourthly,  all  men  sentenced  to  dishonorable  dls<'harge 
[>f  confinement  will,  if  a  penitentiary  has  not  l)een  deslgnate<l  as 
(•onfinement  be  sent  to  the  <llscli)linary  barracks,  or  one  of  its 
ether  or  not  the  dishonorable  discharge  lias  In^n  susi)ende<l. 

B.  A.  Read, 
Lieutenant  Coloneh  Ju<if/r  Advocate. 


ExHniiT  162. 

OK   Sl-^NATOB   CHAMBMLAIN    IN    THE   SENATE,    .TA.NTARY    3,    1019. 

at,  I  <M>me  to  another  thing,  Mr.  l*resl(l(»nt,  not  so  nnich  in  the  way 
as  by  way  of  suggestion,  in  the  hone  that  s<nne  renietly  may  be 
nditions  that  exist.     It  Is  with  n^feieiice  to  iniHiualities  in  the  ad- 
of  the  law  as  it  afre<'t8  the  soldiers.    The  adndnistratlon  of  military 
ig  this  war  has  deveIoi»ed  many  cases  of  life  or  long  term  sentences 
rtial  whleli  either  would  not  have  been  imposed  at  all  or  wonhl  have 
ore  lenient  if  the  rights  of  theenlislwi  man  had  Ihhmi  pntperly  pro- 
course  of  his  trial  before  the  court-martial.    Mere  hoys,  some  of  theni 
ismslble  mentally    for   their   acts,  hav*'  l)e<»n   adjudged   guilty   of 
or  criminal  oflfenses  an<l  sentene<Hl  for  life  or  long  terms  In  the 
C*ourt-nuirtIal  sentencvs  found  by  the  reviewing  authority  to  be 
I  for  want  of  jurisdiction  have  Ixh'h  allowed  to  stand,  thereby  suh- 
egai  punishment  a  man  s<'nten('e<l  without  justiMration  «)f  law. 
doing  military  police*  duty  who  <'nt<'red  a  shoj)  during  the  night 
ording  to  his  own  story,  he  heanl  a   nolso  wliirh  he  thought   was 
burglar,  was  found  in  the  shop  and  himself  accusiMl  of  burglary. 
artial  which  tried  him  foun<l  him  not  guilty.     The  mnunanding  of- 
d  apiK)lnte<l  the  <*ourt  disapprove<l  the  verdier  and  **  recomnu'iidiMl  '* 
rt  reconsider  the  rase.     The  court  did  "reconsider"  and  ftunid  the 
and    impo.se<l   a    long   term    of   ini|)ris4ininent.     The   evidence    was 
mstantial.    On  final  review  of  the  re«ord  in  tlds  case  it  was  rerom- 
r  the  verdict  of  guilty  be  .^et  aside  and  the  man  discharge<l.     The 
;   oflU*er,   disapproving    of    this    re<M)iumendation.    has   allowtMl    the 
tand,  and  the  man  Is  now  serving  his  s«»ntence.     This  case,  while 
illustrates  the  control  which   the  military  conunander  exercises 
ndnistratlon  of  military  justice. 

hose  cases  come  to  me.     I  have  lookcMl  up  many  of  them  to  verify 
low  of  a   case  where   a    young   lieutenant   was  on   a   C(»urt   of   in- 
certain  cantonment  -  I   will   not   menthui   where.     His  etunnuinding 
'*A.  K.  is  charged  with  crime.     He  <aight  to  Ik;  severely  punished. 
}  l»e.S(*nt  up  for  six  months.**    The  young  ofHcvr,  a  lawyer,  detailed 
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for  eourt-nmrtini  duty,  looked  into  the  case,  and  he  and  his  colleagues  aentenced 
this  yonng  fellow  to  five  days  in  the  guardhouse.  His  commanding  officer 
called  him  up  and  said :  "  you  know,  that  is  the  man  whom  I  told  you  ou^bt 
to  be  severely  punished.  I  see  you  have  only  sentenced  him  for  five  days  io 
the  guardhouse."  The  lieutenant  replied,  "  That  is  all  that  the  evidence  war- 
rantee!. It  was  a  very  minor  offense."  "  That  is  the  way  military  law  Is  ad- 
ministered here,  is  it?"  And  in  a  ver>'  short  time  the  young  officer  wsis  rv- 
nioved  from  that  detail,  simply  t>ecause  he  had  not  carried  out  tlie  orders  o( 
the  commanding  officer.  What  use  of  a  court  if  a  commanding  officer  is  to 
practically  control  Its  actions? 

Senators,  I  am  not  blaming  the  Secretary  of  War  for  this.  I  blame  him  only 
to  this  extent :  That  a  word  from  him  would  stop  such  practices. 

These  individual  cases  give  the  human  touch  to  conditions,  and  in  order  to 
impress  It  upon  the  attention  of  the  W'ur  Department  I  am  just  going  to  aill 
attention  to  two  or  three  more  as  Illustrative  of  what  is  in  my  mind.  I  am 
not  going  to  give  the  names  of  the  soldiers,  either. 

A  green  country  boy,  a  private  in  the  machine-gun  company  of  the  One  hun- 
dred and  fifty-sixth  Infantry,  was  tried  and  convicted  of  the  charge  of  absence 
without  leave  from  Camp  Beauregard  from  May  9  to  May  15,  1918.  That  L< 
six  days.  It  was  shown  In  evidence  by  the  prosecution  that  he  had  been  noti- 
fied of  his  selection  for  overseas  duty.  The  accused  testified  that  he  went  home 
to  see  his  mother,  probably  for  the  last  time,  as  she  was  ill  in  a  ho^ltaL  He 
was  sentenced  to  a  dishonorable  discharge,  total  forfeitures,  and  confinement 
at  hard  labor  for  25  years  In  a  disciplinary  barracks. 

Now,  Senators,  I  realize  the  necessity  of  maintaining  discipline.  There  is 
not  any  question  about  that;  but,  in  God*s  name,  could  not  a  boy  like  th&t 
have  been  punished  a  little  less  severely  under  the  circumstances  than  25  yeairg 
in  a  prl.son,  where  his  life  In  the  very  nature  of  things  must  be  ruined? 

A  siniiUir  case  Is  that  of  a  private  of  Company  D,  One  hundreti  and  fifty- 
fifth  Infantry,  who  was  charged  and  convicted  of  absence  without  leave  fnnu 
May  9  to  May  15,  1918 — the  same  period  of  time — from  Camp  Beaureganl— 
the  same  place — after  notification  of  his  selection  for  overseas  duty.  It  wai? 
shown  that  the  boy  had  gone  home  to  his  folks  In  Mississippi  to  tell  them 
good-by.  He  was  sentenced  to  dishonorable  discharge,  total  forfeitures,  and 
15  years'  confinement  of  hard  labor  In  a  disciplinary  barracks. 

You  see,  there  Is  10  years'  difference  between  the  punishment  meted  out  t*» 
these  young  men  in  the  same  place  and  for  the  same  crime.  There  may  be 
nggravateil  circumstances  connected  with  them  that  I  do  not  kno^ir  anythinir 
about,  but  I  can  not  conceive  how  It  should  have  been  found  necessary  to  have 
inflicted  such  terribly  severe  punishment.  I  can  understand  that  If  it  wjt» 
on  the  battle  front  and  a  boy  had  left  his  post  without  leave  his  ponishmmt 
should  be  severe,  even  to  sentencing  him  to  be  shot. 

Mr.  La  Follette.  He  returned  voluntarily,  did  he? 

Mr.  Chambekiain.  So  I  understand. 

Now.  take  another  case:  A  private  of  Company  M,  Forty-ninth  Infantry, 
was  convicted  of  sleeping  on  his  post  at  Camp  Merritt,  N.  J.,  and  was  shj- 
tenced  to  a  dishonorable  discharge,  total  forfeitures,  and  10  years'  confinement 
at  hard  labor  In  a  disciplinary  barracks.  You  see,  there  is  the  same  kind  «f 
a  case,  and  yet  there  are  15  years'  discrepancy  between  the  punishment  met«l 
out  to  the  first  soldier,  where  both  crimes  committed  were  practically  th** 
stinie. 

Mr.  Watson.  Did  these  men  come  back  of  their  own  accord? 

Mr.  (^HAMHERLAiN.  I  uni  SO  informed.  If  the  Senator  from  Indiana  wants, 
I  will  give  him  the  names  and  record,  and  I  will  give  them  to  the  Secretar>-  of 
War  if  he  wants  them,  but  I  dislike  to  publish  these  cases  in  the  Reci>ni  *^ 
that  the  young  men  may  probably  be  discredited,  because  I  hope  that  some- 
thing will  l)e  (lone  to  relieve  many  of  these  sentences. 

Take  another  case:  A  private  of  Company  P,  Forty-ninth  Infantry,  wa> 
cimvlcted  of  sleeping  on  his  post  at  the  United  States  Engineers'  Depot,  >Vw 
York  (^Ity,  and  was  sentenced  to  dishonorable  discharge,  total  forfeiture^ 
and  10  years'  confinement  In  a  disciplinary  barracks.  He  was  assigne«l  t" 
what  was  virtually  a  watchman's  Job,  an<l  he  gets  10  years.  I  can  not  ct>n- 
ceive  why  such  severe  punishment  should  be  meted  out  to  young  solilitfri 
for  such  small  crimes.  I  believe  in  the  strictest  military  discipline,  but  it  can 
be  accomplishecl  without  any  such  severity  as  that. 

A  case  .somewhat  difTerent  from  these  in  which  the  President  showed  merr> 
^as  that  of  a  private  of  the  Third  Training  Company,  casual  detachment,  whv 
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i1Im>be(lience  of  orders  to  drill  uiul  of  havinK  seditious  literature 
tlon  for  distribution.  He  was  sentenced  to  l)e  shot.  It  api)eared 
I  sincere  <*onscientiouK  objector  and  that  he  had  not  been  offered 
:  serviw,  as  provided  in  General  Order  No.  28,  War  Department, 
18.  He  had  in  his  possession  some  literature  in  which  certain 
iK^Mi  condemniHl  by  the  Department  of  JuHti<'e,  but  that  depart- 
le<l  that  such  books  might  be  retained  by  members  of  rellKions 
ate  study,  and  there  was  no  evidence  that  the  accusi^l  attemi)ted 
:o  distrlluite  these  books.  His  death  sentence  was  disapproved 
lent  and  the  prisoner  was  dischargeil ;  and  very  i)roperly  so.  I 
ddent  will  exenrise  the  same  clemency  and  show  the  same  mercy 
r  cases,  and  I  l)elleve  he  will.  But  I  call  attention  to  these  cases 
neciuaiity  of  sentences  by  <M)urt-martial  In  the  country ;  and  there 
for  it. 

incline  officer's  control  over  the  court-martial  is  such  that  he  maj 
e  action  which  the  court  should  take. 

y  repu)niant  to  our  ideas  of  the  administration  of  criminal  law 
should  have  the  power  to  set  aside  a  verdict  of  ac(]uittal.  Never- 
s  the  i)Ower  of  the  conmianding  officer  over  a  court-martial  trial, 
else  this  iH>wer  not  only  in  the  ca.se  of  military  offenses  but  also 
•f  ordinary  civil  offenses,  as,  for  example,  larceny  conunitled  by 

which  may  Ik*  sent  to  court-martini  are  n.t  deiinltely  define<l  or 

commanding  officer  may  determine  what   iU'ensi^s  shall  be  tried  by 

He  may,  for  example,  subject  to  the  disirnice  of  (rourt-martial 

who,  no  nmtter  what  the  Justifying  <'ircumstances,  has  bet^n  absent 

for  five  days.     He  may,  without  any  investigati<m  of  the  drcum- 

p  tmch  «  uwn  trle«l  by  court-martial.     In  the  French  Army  such 

sent  to  trial  until  an  investigaticm  has  determined  that  the  man 

rrle<l.     With  us  the  ctmnnanding  officer  exercises  at  all  stages  a 

ipll nary  control  of  the  administration  of  mililary  Jiisti<*e.     Wc  do 

er  military  justlcv  according  to  law;   it  is  tMnistantly  un<ler  the 

ndlltary  commander,  who  Is  not  obliged  t»lther  to  ask  for  legal 

f'ollow  it  when  he  has  a^ked  for  it  and  It  has  bi»cn  given  to  him  by 

le  law  officers  of  the  Army. 

irprlsing  under  the  circumstan<'«'s  that  there  i)re  to<»  numy  trivial 

»  trial  by  court-martial,  too  ninny  imduly  st»vere  sentences,  and 

ig  punishments  lnipo.Hed  for  like  off«»ns<'s.     Tern)s  for  the  same  or 

*es  imiNiseci  by  courts-martial  during  the  prestMit  war  range  all  the 

p  im]>risoinnent  In  the  iK'nltentlary  to  six  months  continement  In  a 

harnK-ks.     Frequently  the  life  t«»rni  is  Imiiosed  for  an  offense  f<»r 

*r  cases  a  few  months  Imprisonment  is  im))os(Ml. 

the  h»ss  serious  offenses  the  pimishments  range  from  days  or  months 

7  continement  to  a  few  years*  imprisonment.     There  is  no  standard 

it,  and  the  changing  personnel  of  court^-niartlnl,  and  their  la<k  of 

vlth  crindnal  law  makes  anything  like  nniforniity  of  lundshment 

If  we  are  to  have  a  denjocratir  jirmy.  military  jnstic<»  ought  to  be 

as  it  is  in  other  cnmntrles,  by  courts  whicli  an*  const ItuttMl,  wliosi» 

determine<l  and  whose  acti  ai  Is  controllc<l  by  law.     Courts-martial 

qulretl  to  accei)t  the  lnten»r«»tation  of  the  law  by  a  n»sp(aislble  law 

same  manner  that  a  jury  in  a  civli  criminal  <'onrt  ac^-epts  the  inter- 

the  law  by  the  judge  of  the  court.     This  Is  not  to  suggest  that  mlll- 

ne  should  be  un<lermin(><1,  but  that  it  should  be  sui)port<^l  by  a  fair 

»  system  of  determining  guilt  ami  imposing  imnlshments.     Then»  Is 

bstacle  to  dls<*lpline  than  the  resentment  which  the  soldier  f«H»ls  for 

irbltniry  jamishment. 

Is  of  the  court.s-martial  in  this  war  show  Ihat  we  have  no  military 
m  of  administering  military  j\isti<'e  whi<'h  is  worthy  of  the  name  of 
ce.  We  have  simply  a  method  of  giving  eff»»et  to  the  more  or  U»ss 
.scretlon  of  the  commanding  officer. 

t  n»S|KaisibIlity  does  not  rest  on  the  S«H*ret.iry  of  War:  nnich  of  it 
Congress.  We  ought  to  enact  a  co<le  that  would  fix  the  bo\mdarh*s 
rts.  and  which  would  d«'tine  their  Jurisdiction  and  <luth's:  but,  as  it 
se  ine<|uaiities  of  administration,  it  s<H*ms  to  me  that  a  word  from 
\v  of  War  to  the  commanding  officers  wouM  bring  tluMU  very  quickly 
miform  administration  of  tln»  law.  There  Is  nothing  in  the  world 
ake  the  m<>mbers  of  the  military  establlshnunit  (h>  their  duty  in  a 
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proper  way  more  surely  than  to  discharge  or  reprimand  an  officer  cmce  In  a 
while.  There  is  a  sort  of  fr€»e  masonrj'  amongst  them,  and  whenever  one  of 
them  is  put  on  the  tenterhooks  for  anything  that  he  has  done  irregularly,  every 
one  in  the  Army  who  is  of  the  same  rank  and  grade  has  his  ear  to  the  ground 
and  knows  it,  and  governs  himself  accordingly. 

Mr.  Shafroth.  Mr.  President,  will  the  Senator  from  Oregon  yield  to  me  for 
a  moment? 

The  Presiding  officer.  (Mr.  Johnson  of  California  In  the  chair).  Does  the 
Senator  from  Oregon  yield  to  the  Senator  frcHU  Ck>lorado? 
Mr.  Chamberlain.  Yes. 

Mr.  Shafroth.  Has  not  the  Senator  from  Oregon  noticed  the  varions  determi- 
nations by  courts  of  justice  in  the  States,  and  noted  how  vastly  different  are  the 
sentences  which  are  imposed  by  such  courts  as  the  result  of  Judicial  proceedings? 
Mr.  Chamberlain.  Oh,  yes. 

Mr.  Shafroth.  That  Is  true  in  like  cases  of  like  offenses  which  are  prose- 
cuted. I  have  noticed  such  variations  to  have  been  from  1  year  to  14  years. 
Such  sentences  often  depend  upon  the  Judge  and  upon  the  character  of  his 
impression  as  to  what  would,  be  the  proper  sentence.  Some  Judges  believe  in 
severe  sentences;  others  believe  In  light  sentences;  while  still  others  believe 
in  almost  no  sentences.  The  severity  of  the  sentence  oftentimes  results  from 
the  make-up  of  the  individual.  So  I  do  not  see  how  in  such  cases  anyone  can 
be  properly  charged  with  any  neglect  or  any  wrong  in  i)ermitting  these  Judfre 
advocates  to  remain  in  office.  People  both  in  times  of  war  and  in  civil  life 
invariably  hold  different  views  as  to  crime.  Some  will  say  this  man  should 
be  set  up  as  an  example:  "I  will  show  the  people  in  this  community  tliat 
there  has  got  to  be  respect  for  a  certain  law";  and  such  Judges  will  impose 
severe  sentences,  while  at  the  same  time  almost  across  the  border  in  another 
Judicial  district  there  will  be  another  Judge  who  will  impose  a. very  light 
sentence.  That  is  human  nature;  men  are  differently  constituted;  so  It  seems 
to  me  when  these  Inequalities  of  sentences  have  occurred  no  one  is  to  blame 
except  the  individual  who  imposes  the  sentence. 

Mr.  Chamberlain.  I  realize  the  force  of  the  Senator's  suggestion.  I  have 
had  some  of  the  same  experiences  the  Senator  has  had,  and,  besides  that,  I  was 
prosecuting  officer  in  my  State  in  a  large  district  for  four  years,  and  I  know 
the  difficulty  of  meting  out  exact  Justice.  The  conditions  in  different  com- 
munities or  different  counties  in  the  same  State  will  be  entirely  different; 
but  there  Is  the  great  equalizing  power  in  the  Chief  Executive,  and  ninety-nine 
times  out  of  one  hundred  he  exercises  it  so  as  to  equalize  Inequalities  by  the 
use  of  the  pardoning  power  or  in  some  other  way.  But  here  is  a  great  central 
government  with  a  Secretary  of  War  entirely  in  charge  of  the  military  branch 
of  it,  and  under  whose  Jurisdiction  all  of  these  crimes  come.  He  can  very 
much  relieve  the  situation  if  he  will  only  attempt  by  proper  order  to  do  so. 
When  he  sees  that  two  young  men  in  the  same  cantonment,  as  at  Camp  Bcsaure- 
gard,  are  sentenced,  one  for  15  years  and  one  for  25  years,  for  exactly  the 
same  offense,  n  simple  word  from  him  to  the  President  of  the  United  States 
would  result  in  equalizing  the  sentences,  if  necessary,  by  the  use  of  the  par- 
doning power. 
Mr.  Williams.  Does  the  Senator  mean  the  same  offense  or  the  same  charge? 
Mr.  Chamberlain.  The  same  charge: 

Mr.  Williams.  When  two  men  are  charged  with  the  same  offense  and 
brought  up  for  trial,  the  Senator  must  recognize,  as  I  do,  that  the  l^cts  may 
appear  entirely  different  in  the  two  cases.  The  character  of  the  two  culprits, 
or  the  alleged  culprits,  may  appear  entirely  different.  There  Is  not  an  In- 
equality of  punishment  for  an  offense,  but  an  inequality  of  punishment  on  n 
charge.  One  man  is  found  guilty  of  killing  another,  another  man  is  found 
guilty  of  killing  still  another,  and  a  third  of  killing  still  a  third ;  one  mnn  is 
hung,  one  man  Is  sent  to  the  penitentiary  for  life,  and  one  man  is  convicted  of 
manslaughter.  All  the  Senator  knows  about  these  cases  is  that  the  charges 
were  Identical. 
Mr.  Chamberlain.  The  suggestion  of  the  Senator  is  more  or  less  true.     In 

the  very  great  haste 

Mr.  Thomas.  Mr.  President,  may  I  inquire  of  the  Senator  whether  these 
individual  cases  to  which  he  has  referred  have  been  appealed  to  the  Judge 
Advocate  General? 
Mr.  Chamberlain.  I  think  all  of  them  have  been. 

So  much  for  that,  Mr.  President.    Where  there  is  a  noticeable  Inequality  on 
the  face  of  the  record,  and  there  are  those  under  the  Military  Establishment 
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who  know  the  facts,  it  seems  to  me  they  ought  to  be  looked  into,  with  the 
power  of  recommendation  somewhere  to  relieve  the  situation;  but  the  sure 
cure  for  it  all  is  to  have  some  sort  of  a  tribunal,  appellate  or  supervisory,  that 
shall  have  the  power  to  formulate  rules  and  equalize  these  unjust  sentences, 
under  the  direction,  of  course,  of  the  Commander  in  Chief  of  the  Army  and 
Navy. 

Mr.  WnxiAMS.  Mr.  President,  I  should  like  to  ask  the  Senator  a  question 
there,  if  he  will  yield. 

Mr.  Chambeklain.  I  yield. 

Mr.  WnxiAMs.  Taken  for  granted  that  the  Senator's  suggestion  is  perfectly 
apropos  and  perfectly  right,  whose  ftiult  is  it  that  there  is  no  such  tribunal? 
It  can  not  be  the  fault  of  the  Secretary  of  War. 

Now,  I  should  like  to  ask  the  Senator  another  question  in  that  connection, 
and  let  him  answer  them  both  at  once.  Suppose  he  was  Secretary  of  War,  or 
suppose  that  I  was  Secretary  of  War.  Does  the  Senator  imagine  that  either  he 
or  I  could  take  personal  cognizance  of  all  the  thousands  of  cases,  examine  them 
like  a  Justice  of  the  peace,  and  go  into  the  testimony  to  see  Just  how  far  each 
individual  ought  to  be  punished?  In  other  words,  if  there  is  not  a  tribunal — 
and  there  would  have  to  be  about  a  thousand  tribunals,  by  the  way,  for  one 
could  not  attend  to  all  the  business — ^how  do  you  expect  a  man  of  flesh  and 
blood,  like  Baker  or  Chamberlain  or  W^illiams,  to  go  into  all  these  cases? 

Mr.  CHAMBESiJkiN.  .Mr.  President,  I  realize  the  force  of  what  the  Senator 
says,  and  I  stated  before  the  Senator  cuiiie  in  and  did  me  the  honor  of  his 
presence  that  I  am  delivering  this  one  message  and  placing  it  in  the  Congres- 
sional Record  to  call  the  attention  of  the  Secretary  of  War  to  conditions.  I 
can  not  take  up  the  innumerable  cases  that  have  come  to  me,  and  do  not  expect 
the  Secretary  of  War  to  do  so;  but  the  secretary  has  never  been  denied  any- 
thing in  the  way  of  assistance  that  he  has  asked  for  Jn  this  war. 

Mr.  W^ixuAMs.  Now,  if  the  Senator  will  pardon  me  Just  once  more,  and  then 
I  hope  to  let  him  alone 

Mr.  Chamberlain.  I  hope  so,  because  I  wish  to  finish. 

Mr.  Wn.uAM8.  Not  only  the  present  Secretary  of  War,  but  various  Secre- 
taries of  War,  have  communicated  to  us  in  times  of  peace  and  in  times  of  war, 
during  the  Revolution,  the  Mexican  War,  the  war  between  the  States,  the 
Spanish- American  War,  and  this  war,  and  so  far  the  committee  over  which  the 
Senator  from  Oregon  presides — the  Military  Affairs  Committee — has  had  charge 
of  the  question  of  courts-martial.  The  whole  country  has  agreed  to  substitute 
in  time  of  war  for  the  ordinary  courts  <^perative  in  times  of  peace,  for  Justices 
of  the  peace,  circuit  courts,  appellate  courts,  and  various  courts,  so-called 
courts-martial.  They  have  tried  to  organize  them  so  that  approximate  and 
^uick  Justice  could  be  dispensed  in  war  times.  It  must  be  quick ;  we  can  not 
fool  with  it;  we  have  got  to  keep  up  discipline  in  the  Army;  and  being  de- 
termined to  do  that  we  have  organized  the  present  courts-martial.  The  Senator 
will  remember  that  while  serving  upon  the  committee  of  which  be  is  chairman 
and  of  which  I  was  once  a  member,  I  found  at  one  time  that  one  officer  had 
been  the  accuser,  the  Judge,  and  the  chief  witness  against  a  man  whose  rank 
had  been  taken  away  from  him.  We  remedied  that,  and  why  can  not  the  com- 
mittee remedy  such  other  injustices  as  suggest  themselves? 

Mr.  Chamberlain.  I  think  the  committee  will  attempt  to  do  so  where  legisla- 
tion is  necessary,  Mr.  President,  but  the  committee  occupies  this  position :  The 
committee  is  limited  as  to  its  clerical  force.  To  attend  to  all  these  things  is  a 
physical  Impossibility  for  the  committee  with  the  clerical  force  that  the  com- 
mittee has,  while  the  Secretary  of  War  Is  supplied  not  only  with  a  great  body 
of  legal  ailvls*?rs,  to  whom  he  can  refer  any  of  these  matters  either  for  advice  or  to 
draft  legislation,  but  with  as  much  money  as  he  needs  for  any  legitimate  military 
purpose.  We  have  amended  the  Articles  of  War  during  this  Congress  two  or 
three  times  at  the  request  of  the  Secretary  of  W*ar.  He  is  having  these  difil- 
culties  pointed  out  to  him,  and  I  have  not  any  doubt  that  if  he  asks  for  another 
amendment  to  the  Articles  of  War  we  will  amend  them  again. 

Mr.  McCuHBEB.  May  I  ask  the  Senator  a  question? 

Mr.  Chamberlain.  Yes. 

Mr.  McCuMBEB.  I  wish  to  ask  the  Senator  if,  from  his  observation,  he  has 
not  long  since  arrived  at  the  conclusion  that  all  of  the  punishments  imposed  by 
courts-martial,  taking  them  as  a  body,  are  immensely  more  severe  than  punish- 
ioents  which  would  be  imposed  by  the  ordinary  courts  and  in  most  cases  we 
mipht  say  unconscionably  severe? 
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Mr.  Chambeblain.  I  think  that  is  true,  but  I  will  say  to  the  Senator  that  in 
times  of  war  I  have  uo  objection  to  the  severity  of  sentences,  as  a  rule,  because 
discipline  is  absoiutely  necessary  to  be  maintained.  If  a  soldier  is  guilty  of 
an  offense  and  is  only  sentenced  to  five  days  there  might  be  5,000  men  associ- 
ated with  him  who  would  commit  the  same  offense  if  they  knew  they  would 
only  get  five  days'  punishment. 

Mr.  McCuMBEB.  But  even  in  times  of  peace  I  find  the  punishments  Imposed 
by  courts-martiai  immensely  more  severe  than  the  punishments  imposed  by 
civil  courts. 

Mr.  WiixiAMH.  Mr.  President,  the  Senator  would  not  punish  the  Senator 
from  North  Dakota  for  going  to  sleep  at  all,  would  he? 

Mr.  Chamberlain.  Not  if  he  were  in  good  company  and  with  some  one  like  the 
Senator  from  Mississippi. 

Mr.  Williams.  But  the  Senator  would  punish  a  soldier  for  going  to  sleep 
when  he  was  a  sentinel,  and  he  might  have  to  shoot  him  for  doing  it,  because 
it  is  a  very  serious  offense. 

Mr.  Chamberlain.  Yes,  of  course;  there  is  no  doubt  about  that  in  time  of 
war. 

Now,  Mr.  President,  these  remarks  are  just  by  way  of  suggestion  with  refer- 
ence to  the  dispensing  of  military  Justice,  and  I  do  hope  that  the  War  Depart- 
ment will  take  some  notice  of  them. 


Exhibit  163. 

Letter  of  General  Orowder. 

February  18,  1919. 

Dear  Mr.  Secretary:  Upon  resuming  active  supervision  of  the  work  of  the 
Judge  Advocate  General's  office  early  in  January  of  this  year,  after  a  year  of 
almost  exclusive  preoccupation  with  my  duties  as  Provost  Marshal  Greneral,  I 
found  your  reference  calling  my  attention  to  the  remarks  of  Senator  Chamber- 
lain, printeil  in  the  Congressional  Record  of  January  3,  1919,  which  voiced  cer- 
tain criticisms  upon  the  administration  of  military  Justice  during  the  war.  I 
have  been  reflecting  upon  the  most  appropriate  manner  of  putting  you  in  pos- 
session of  the  facts  on  the  subject  dealt  with  in  these  remarks. 

The  subject,  in  general — I  mean  that  of  military  Justice  during  the  war — 
is,  (»f  course,  within  my  special  province  as  Judge  Advocate  General  of  the 
Army ;  and  it  has  been  peculiarly  a  matter  of  the  most  conscientious  solici- 
tude on  the  part  of  myself  and  of  the  Acting  Judge  Advocate  General,  who  had 
the  direc»t  supervision  of  the  office  during  my  special  preoccupation  with  the 
other  duties.  Of  the  nearly  100  Judge  advocates  attached  to  the  oflice  in  Wash- 
ington during  the  past  year,  some  50  have  been  assigned  exclusively  to  the 
Division  of  Military  Justice,  scrutinizing  the  record  of  every  one  of  the 
thousands  of  general  court-martial  cases  arriving  in  Washington  for  revision. 
These  skilled  lawyers  (all  but  two  of  them  brought  recently  Into  the  Army  from 
civil  practice,  and  including  some  eminent  incumbents  from  the  judicial 
bench)  have  been  keenly  alive  to  the  demands  of  the  situation.  Months  before 
any  of  these  after-the-war  criticisms  appeared,  and  from  the  very  outset  of  the 
year  1918,  when  the  disciplinary  records  of  the  new  Army  were  already  en- 
larging many  fold  the  work  of  this  office,  the  Division  of  Military  Justice 
had  begun  to  apply  measures  adapted  to  safeguard  the  cause  of  Justice  to  the 
individual.  And,  as  the  year  went  on,  the  progress  of  court-martial  practice 
was  closely  and  continuously  followed,  with  a  view  to  correcting  the  legal  er- 
rors, equalizing  the  sentences  in  the  various  divisions,  and  exercising  the  ap- 
propriate clemency.  How  notable  were  the  results  achieved  by  this  con- 
scientious scrutiny  before  the  close  of  the  year  1918  I  will  later  point  out,  not- 
ing here  merely  that  these  results  were  already  accessible  to  any  inquirer  at 
this  office  before  the  close  of  the  year  1918. 

It  goes  without  saying,  therefore,  that  all  the  authentic  data  that  would 
throw  light  on  the  correctness  of  Senator  Chamberlain*8  complaints  are  to  be 
found  in  the  accumulated  records  of  my  office.  And  I  could  wish  that  he  had 
afforded  me  an  opportunity,  however  scanty,  to  lay  before  him  the  genoral 
tenor  of  these  records,  or  any  part  of  them,  before  advancing  publicly  the  as- 
sertions contained  in  his  remarks  on  military  Justice. 

However,  since  receiving  your  reference,  my  own  question  has  been  whether 
to  wait  until  a  full  and  exhaustive  accoimt  could  be  prepared  for  you,  showing 
the  whole  range  of  facts  in  that  field  during  the  war  period,  or  whether,  with- 
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for  that,  It  would  be  Vorth  while'  to  offer  you,  as  a  i)rovlsional 
t«  upon  the  topics  concfretely  touched  on  In  the  Senator's  remarks. 
l«l  to  take  the  latter  course,  reserving  for  a  later  and  formal  re- 
re  body  of  facts  concerning  military  justice  during  the  war  period, 
or's  remarks  run  along  two  lines.  In  the  tirst  plncv.  he  cites  certain 
tses  having  special  features  open  to  criticism.  In  the  second  place, 
rtain  generalizations  involving  general  conditions  and  practices, 
it  necessary  to  deal  with  his  remarks  under  two  separate  heads, 
ur  pennlssion,  I  will  do  so.  Whether  or  not  these  individual  cases 
the  criticism  as  made  is  simply  a  question  of  the  facts  in  each  of 
hey  differ  widely  in  their  nature,  and  each  must  receive  Its  own 
lanatlon,  based  solely  on  Its  own  facts  and  no  other.  But  whether 
4  assertions  as  to  general  conditions  and  practices  are  correct  is  a 
listinct  question,  ranging  over  the  entire  field  of  military  justice, 
sertlons  must  therefore  be  examined  in  the  light  of  the  entire  mass 
uses. 

erefore,  by  taking  up  the  indi\idual  ca.ses  clte<l  by  the  Senator  for 
ires;  and  at  the  same  time  It  \\ill  be  convenient  to  Include  I'om- 
few  other  individual  cases  cited  (m  the  flfwr  of  Congre.sK  by  Mr. 
I  newspai)er  article.    (Congressional  Record,  Jan.  23,  1919,  p.  1988). 

1.    1NDIV1DU.\L  CASES  CITED  FOR  CRITICISM. 

It  case  cited  by  Senator  Chaml)erlaln  Is  that  of  n  soldier  at  Camp 
[»rd  No.  110595,  trie<l  January  24,  1918),  who,  while  patrolling  the 
tary  iM)lice  was  found  at  midnight  in  a  shop  just  after  a  burglary, 
ed  with  burglary,  he  as.serte<l  that  he  had .  entere<i  the  shop  in 
e  burglar.  His  story  was  disbelieved,  and  he  was  found  guilty; 
ling  was  not  guilty,  but  at  the  commanding  officer's  request,  there 
>*lderatlon,  and  the  second  finding  was  guilty.  On  revision  of  the 
»gal  error  could  be  found ;  but  this  office  reaclie<l  the  o])lnlon  that 
'  was  sufficient  eviden<*e  to  sustain  the  finding  the  evidence  did  not 
to  show  his  guilt  beyond  a  reasonable  doubt.  In  such  a  situation 
(\mrt  in  the  Uulte<l  States  (with  three,  or  four  exceptions  only) 
ere  and  set  aside  a  jury's  verdict.  Nevertheless,  this  offici»  recom- 
H*onsiderati(m  of  the  venll<*t  by  the  reviewing  authority.  It  was 
isidered ;  but  the  court  adhered  to  Its  thidliig.  But  the  feature  for 
tice  is  that  rt^conslderatlon  was  given  not  by  <»xercislng  the  **  arbl- 
tion  of  a  military  commander,*'  but  by  referring  the  case  to  the 
iteof  the  command,  as  legal  adviser.  The  judge  adviH»ate  wrote  an 
view  of  the  evhlence,  disagret»lng  with  the  view  of  this  office,  and 
fig  confirmation;  and  the  cfaiimaiiding  general  followiMl  (his  opinion 
officer. 

therefore.  Instead  of  l>eing,  as  Senator  ('hainl»erl:iin  has  l>e«'ii  le<l 
an  Illustration  of  **  the  contnd  which  the  military  coinniander 
pr  the  administration  of  civil  just  lev,"  illustrates  exa<*tly  the  op]M»- 
II  the  first  place,  the  <*onfirinatlon  of  the  senteiav  was  naule,  not  by 
y  military  discretion  of  the  comnian<ling  ollicer,  but  upon  the  legal 
is  judge  advocate,  an  ex-<*ivilian  lawyer.  And,  In  the  second  pla<v, 
leratlon  which  was  actually  given  by  the  jiulge  advocate  on  the 
K>f  beyond  a  reasonable  d«>ubt,  was  a  measure  of  |)rot(H'tion  which 
s  not  provi<le  in  any  civil  <'ourt  in  the  rnite<l  States  for  the  control 
venllct.  The  case  Is  a  g<H>d  illustration  of  a  feature  in  which  the 
illitary  justice  sometimes  d<M»s  even  more  for  the  ac<'us4'<l  than  the 
vil  Justice. 

.•ond  ctise  clt<Ml  by  Senator  Chamberlain  is  that  of  an  ab.st»nce  without 

'amp  Beauregard  (re<'onl  No.  lir>4JM>,  trie<l  June  0,  191S),  in  which  a 

25  years  was  Imposeil  on   a   .^^tildier  who  had   gone  home    (as   he 

>  see  a  sick  mother  after  the  company  had  Ihmmi  notitleil  of  their 

le|Mirture  for  the  hattletiehl   in   France;  he  returned  to  cam]>  just 

dt  had  left.    This  otTerise  of  leaving  for  home  when  the  rt>giment  is 

IK)lnt  of  departure  overseas  is  obviously  one  of  the  most  dis<»rganiz- 

ary  plans.     In  this  case  It  was  connnitteil  at  a  time  when  the  allie<i 

'  in  daily  im^mI  of  American  lielp.  and  our  units  were  being  rushetl 

hh\  to  the  {HMMs  of  embarkation.     By  leaving  cam]»  in  this  ])articuhir 

<ohlier  successfully  evade<l  going  into  the  fight  with  his  (*omrades. 

riousness  of  the  ofl'ense  nnist  Ih'  emphaslz*Hl  In  the  .sight  of  the  Army 

ilty  lmjK»sed.  neeils  no  argument. 
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But  the  SeiTator  errs  In  implying  that  the  man  was  dishonorably  discharged, 
for  he  WHS  not.  The  sentence  of  dishonorable  discharge  was  suspended,  which 
means,  under  the  law»  that  his  confinement  has  practically  no  minimum,  and 
that  if  his  conduct  is'  good  he  may  be  released  from  confinement  and  reston-d 
to  duty  at  any  time. 

3.  The  third  case  cited  by  Senator  €haml)erlain  Is  a  similar  case  of  abseno; 
without  leave  at  the  same  camp  (record  No.  116800)  under  almost  identical 
circumstances ;  but  in  this  case  a  sentence  of  15  years,  instead  of  25  years,  was 
Imposed.  This  matter  of  the  variability  of  sentence  is  later  explained  by  me, 
in  its  general  aspects.  But  the  difference  of  periods,  however,  lias  in  this  case 
not  the  significance  which  it  appears  to  have,  l>ecau8e  the  sentence  of  dishonor- 
able discharge  was  in  this  case  also  suspended,  and  the  offender  went  to  the 
diciplinary  barracks  for  a  period  of  confinement  liaving  no  minimum,  and  upca 
a  record  of  goo<l  conduct  he  may  be  restored  to  duty  at  any  time,  and  his  con- 
finement be  terminated. 

4.  The  next  case  citeil  by  Senator  Chamberlain  is  a  case  of  sleeping  on  p<x«t 
at  Camp  Merritt,  the  sentence  being  for  10  years.  The  Senator*s  brief  descrip- 
Uon  of  the  case  applies  to  two  offenders,  tried  nearly  at  the  same  time.  ( Reconl 
No.  114717,  tried  Apr.  25,  1918,  and  record  No.  115506,  tried  May  17,  1918). 

In  the  one  case  the  sentence  was  reduced  by  the  commanding  ofllcer  to  six 
months,  probably  because  the  soldier  was  a  youth  of  17.  This  reduction  was 
apparently  not  known  to  Senator  Chamberlain,  for  he  does  not  mention  it. 
There  is  certainly  nothing  harsh  in  military  Justice  in  this  case. 

In  the  other  case  the  sentence  was  approved  by  the  commanding  general ;  and 
on  November  22,  1918,  the  Judge  Advocate  Genera  Ts  office,  on  application,  after 
a  careful  scrutiny  of  the  reconl,  declined  to  recommend  clemency;  so  that  it 
uuiy  be  assumed  that  the  circumstances  of  the  case  did  not  merit  It.  But  here« 
too,  the  sentence  of  dishonorable  ditKharge  was  suspended  by  the  commanding 
general ;  the  periml  of  con  linemen  t  has  no  minimum ;  and  the  offender  may  be 
restored  at  any  time,  after  a  record  of  good  conduct. 

5.  The  next  case  cited  by  Senator  Chaml>erlain  is  another  Instance  of  sleeping 
on  post,  the  sentence  being  for  10  years.  (Record  No.  113076.  tried  on  Mar. 
21,  1918,  at  Camp  Merritt.)  As  the  sentinel  had  been  drinking  whisky  shortly 
before  going  on  guard,  had  actually  left  his  post,  and  was  found  asleep  In  a 
toilet,  the  case  was  plainly  one  for  making  an  example,  and  the  sentence  is 
therefore  hardly  to  be  termed  severe.  The  Judge  Advocate  GeneraKs  oflke, 
however,  after  at  first  declining,  on  application,  to  recommend  clemency,  later 
considered  the  case  a  second  time,  on  December  12,  1918,  and  notified  The 
Adjutant  General  that  there  was  no  objection  to  his  restoration  to  duty. 

But  at  this  iK>int  I  must  take  notice  of  Senator  Chamberlain's  expression, 
appiie<1  in  his  remarks  to  the  duty  assigned  to  this  soldier,  of  guarding  a  sen- 
tinel's post,  as  "  virtually  a  watchman's  Job."  I  feel  sure  that  even  the  civilian 
mind  will  readily  appreciate  the  high  responsibility  of  a  sentiners  poist  in 
time  of  war,  and  that  this  expression  will  be  recognized  as  inappropriate.  The 
war  was  not  only  in  France;  it  was  in  our  own  country  also;  and  at  the  post 
where  this  sentinel  was  on  guard  there  were  millions  of  dollars  worth  of  sup- 
plies, waiting  for  early  shipment  to  equip  the  forces  on  the  l>attle  front,  and 
lying  open  to  destruction  by  the  in<eendiary  agents  of  the  enemy,  who  lurked 
at  every  such  «iM>t  in  our  own  country.  That  under  such  circumstances  the 
offense  of  sleeping  on  post  belongs  among  the  most  serious  and  dangerous  mis- 
deeds of  a  soldier  needs  no  further  argument. 

6.  The  next  case  cited  by  Senator  Chamberlain  Is  one  of  disobeciience  to 
orders  to  drill,  and  of  having  seditious  literature  in  possession  for  distribution. 
The  offender  was  a  conscientious  objector  who  had  not  been  given  an  oppor- 
tunity for  noncombatant  service,  and  who  was  not  attempting  nor  intending  to 
distribute  literature.  The  sentence  was  death;  but  the  Senator  adds  that  It 
was  "  dlsapprove<i  by  the  President  and  the  prisoner  discharge^!,**  and  he  ex- 
presses the  hope  that  "  the  President  will  exercise  the  same  clemency  and  show 
the  same  mercy  in  many  other  cases."  Now,  the  facts  of  the  record  demon- 
strate the  precise  opposite  of  what  the  Senator  was  led  to  believe,  because  In 
this  case  (record  No.  116790),  tried  June  17,  1918,  it  was  not  the  President's 
clemency  that  discharged  the  prisoner;  it  was  the  effective  operation  of  that 
very  system  of  military  law  which  the  Senator  supposes  not  to  exist.  What 
happened  was  that  the  Judge  Advocate  General's  oflBce  recomnfended  disaj^- 
proval  of  the  sentence  on  the  strictly  legal  grounds  that  the  order  to  drill  was 
(under  G.  O.  No.  28.  1918)  not  a  lawful  command,  and  his  dlsob«llence  was 
therefore  not  an  offense;  and  that  there  was  no  evidence  of  the  accused's  In- 
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tention  to  distribute  the  literature.  The  sentence  was  therefore  disapproved, 
nnd  the  prisoner  discharged  on  the  leffal  forounds  stated  by  my  office.  This 
case,  therefore,  far  from  illustrating:  the  Senator's  thesis,  'rather  affords  an 
illustration  of  the  operation  of  military  law  and  justice  in  entire  analogy  to 
that  of  civil  law  and  justice. 

This  completes  the  list  of  paritcular  cases  cited  by  Senator  Chamberlain. 
T  torn  now  to  the  particular  cases  cited  in  the  newspaper  article  read  into  the 
Ooninfemional  Record  by  Mr.  Siegel.  <Ooiigressional  Record,  vol.  57,  No.  44, 
Jan.  23.  1918,  p.  1888.) 

7.  Taking  these  cases,  for  convenience  sake,  in  the  reverse  order  of  their 
mention  in  the  article,  we  are  told  of  three  cases  of  supposedly  excessive 
anit^ioes  for  the  offense  of  desertion  or  absence  without  leave;  all  three  of 
them  being  of  the  tyfie  of  a  return  to  visit  the  home  family  in  distress.  I 
!^Hrald  be  ft\nd  to  make  any  explanations  or  admissions  which  these  cases 
nfight  merit,  but  they  are  so  indefinitely  described  in  their  citation  that  it 
has  been  impossible  to  Identify  them  even  after  a  careful  search  of  many 
records. 

As  they  are  criticized,  however,  on  no  other  ground  than  that  of  the  severity 
of  the  sentences,  I  think  that  what  has  been  already  here  said  on  the  other 
cases  of  that  sort  will  serve  as  a  sufficient  comment. 

8.  The  next  instance  cited  by  the  writer  in  question  concerns  two  death 
sentences  imposed  In  France  for  sleeping  on  post  in  a  front-line  trench.  There 
are  really  three  distinct  questions  Involvefl  in  these  cases;  first,  whether  a 
sontence  of  death  in  all  cases  of  this  offense  should  be  the  Inexorable  policy ; 
secondly,  whether.  If  not,  these  particular  cases  showed  sufficient  extenuating 
circumstances;  and,  thlr^My,  whether  the  cases  were  fairly  and  fully  tried  to 
get  at  the  facts. 

Upon  the  first  question,  it  Is  enough  here  to  say  that  Gen.  Pershing  espe- 
cially ur^ed  the  importance  of  adopting  this  policy  for  the  protection  of  his 
Army's  welfare;  and  his  chief  law  officer  concurred  In  this  message;  and  that 
under  such  circumstances  no  one  could  have  been  criticized  for  acceding  to 
this  urgent  request  and  adhering  to  the  principle  handed  down  by  all  the 
fixed  traditions  of  military  law.  I  myself,  as  you  know,  was  at  first  disposed 
to  defer  to  the  urgent  recommendations  of  Gen,  Pershing;  but  continued  re- 
flection caused  me  to  withdraw  from  that  extreme  view;  and  some  days  be- 
fore the  case  was  presented  for  j'our  final  action  the  record  containe<l  a  recom- 
mendation from  me  pointing  In  the  direction  of  clemency. 

Upon  the  second  question  it  can  be  stated  that,  except  for  the  youth  of  the 
offenders  (they  were  about  20  years  of  age),  there  were  no  special  extenuat- 
ing circumstances.  The  task  laid  upon  these  soldiers  was  no  greater  in  Its 
exactions  than  was  laid  upon  hundretls  of  others,  at  the  very  same  moment  in 
the  allied  forces  doing  duty  in  the  trenches.  The  chief  of  staflTs  memorandum 
states  the  situation  with  great  force: 

"The  American  Expeditionnry  Force  is  confronted  by  the  most  alert  and 
dangerous  foe  known  in  the  history  of  the  world.  The  safety  not  only  of  the 
sentlneFs  company,  but  of  the  entire  command,  is  absolutely  dependent  on 
tlie  vigilant  performance  of  his  duties  as  a  sentinel.  The  safety  of  that  con»- 
mand  depends  in  an  equal  measure  upon  the  prompt  and  complete  obedience 
of  the  different  men  to  the  lawful  commands  of  their  superior  officers.  There 
Is  no  doubt  but  that  the  members  of  this  court  had  had  the  necessity  for  the 
alert  performance  of  the  duties  of  a  sentinel  strongly  impressed  upon  them 
at  the  immediate  time  of  the  commLssion  of  those  offenses.  Before  daylight 
on  the  morning  of  November  3,  1917,  the  first  attack  by  the  Germans  upon 
the  American  lines  took  place.  A  salient  near  Artois,  which  was  occupied  by 
Con»pany  F  of  the  Sixteenth  Infantry,  wnw  rnidefl  by  the  Germans,  who  killed 
3  of  our  men,  wounde<l  11,  and  capturecl  and  carried  off  11  more.  The  verj' 
next  night — that  Is,  the  night  of  November  S-4,  1917,  Pvt.  Sebastian  was  found 
sleeping  on  his  post,  and  on  the  night  of  the  5th,  I»vt.  Cook  was  found  sleeping 
on  his  post  Both  of  these  men  belonged  to  the  regiment  which  had  suffered 
In  the  German  raid  of  2d-3d.  This  condition  of  affairs  presented  an  absolute 
menace  not  only  to  that  portion  of  the  line  held  by  the  American  troops,  but 
to  the  French  tnwps  In  the  adjacent  sectors," 

That  the  decision  to  exercise  clenoency  was  a  sound  one,  I  do  not  doubt. 
But  no  candid  reader  of  the  record  could  look  upon  these  cases  as  anything 
hut  a  distressing  Instance  of  the  inevitable  mental  conflict  that  arises  between 
the  stem  necessities  of  war  discipline  and  the  natural  human  sympathy  for 
men  who  have  Incurred  the  death  penalty,  a  conflict  which  equally  agitates 
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every  civil  judge  and  every  civil  executive  when  such  a  case  Is  prenented  for 
his  action.  It  is  unconscionable  that  this  situation  should  be  cited  as  a  pe 
oullarity  of  the  military  system. 

The  third  question— whether  the  case  was  fairly  and  fully  tried  so  as  to 
present  all  the  facts — would  require  too  extended  a  survey  for  ^rin^  aU^e 
details  here.  I  content  myself  with  assuring  you  (what  you,  indeed,  know 
alnS^ly)  tliat  the  record  was  scrutinized  by  several  of  the  most  experlcflMd 
jucft^  advocates  of  my  staff  as  well  as  by  myself  personally,  and  that,  altlMittgh 
the  cases  were  not  tried  as  thoroughly  a»  they  could  and  should  have  been 
trietf,  where  the  death  penalty  was  Involved,  nevertheless  no  reversible  MTur 
wus  found  and  there  was  no  doubt  of  the  facts  in  either  case.  Tlie  only  kmae 
Ic  tWs  case  was  the  severity  of  the  sentence,  as  above  mentioned.  -f 

I  9.  The  writer  also  cites,  in  the  same  connection,  two  other  cases  coming  at 
the  same  time  from  France ;  in  these  the  death  sentence  was  imposed  for  refusal 
to  drill.  The  circumstance  indicated  an  obstinacy  amounting  to  aggravation. 
But  it  was  decided  by  you  that  clemency  should  be  exercised  to  the  extent  of 
commuting  the  sentences  to  three  years'  penal  servitude.  And  as  the  writer 
of  the  article  in  question  makes  no  tangible  criticisms,  but  merely  couples  these 
cases  with  the  foregoing  two,  I  pass  them  over. 

It  should  be  noted,  however,  as  a  sample  of  the  writer's  unfair  presentation, 
that  he  is  Incorrect,  In  point  of  fact,  In  asserting  that  "  upon  their  plea  (of 
guilty)  alone  these  two  men  were  sentenced  to  death."  Both  men  were  tried 
upon  testimony  adduced  by  the  prosecution  after  their  plea  of  guilty  was  en- 
tered ;  both  men  declined  to  call  any  w^ltnesses  In  denial  or  in  extenuation.  The 
scantiness  of  the  record,  however,  was  of  Itself  sufficient  ground  for  exercising 
clemency. 

10.  The  remaining  case  cited  In  the  newspaper  article  read  into  the  rec*>rd  by 
Mr.  Siegel  is  that  known  as  the  "Texas  mutineers"  case  (Record  Xo.  106663, 
tried  at  Fort  Bliss,  Tex.,  Sept.,  1917).  The  criticism  made  upon  this  case  is 
that  certain  sergeants,  having  been  ordered  under  arrest  by  a  young  officer  for 
a  very  minor  offense,  were  afterwards,  while  still  under  arrest,  dlrectetl  to  drill ; 
but  as  the  Army  Regulations,  properly  construed,  do  not  authorize  noncommis- 
sioned officers  to  be  required  to  attend  drill  formations  while  under  arrest,  the 
sergeants  declined  to  drill  as  ordered.  For  this  disobedience  tliey  were  found 
guilty  of  mutiny  and  sentenced  to  dishonorable  discliarge  and  ImprisonmeDt  for 
terms  of  between  10  and  25  years. 

Now,  It  may  be  at  once  and  uureservecily  admitted  that  this  was  a  genuine  case 
of  injustice,  and  that  the  Injustice  was  due  to  an  overstrlct  attitude  of  military 
officers  toward  discipline,  for.it  Is  conceded  by  all  that  the  young  officer  who 
gave  the  order  to  drill  was  both  tactless  and  unjustified  in  his  conduct,  and  it  is 
conceded  that  the  commanding  officer  who  reviewed  and  approved  the  sentence 
was  a  Regular  Army  officer  of  long  experience  who  failed  to  appreciate  the  jus- 
tice of  the  situation.  That  this  case  illustrates  the  occasional  iK>.<isibi1tty  of  the 
military  spirit  of  discipline  overshadowing  the  sense  of  law  and  justice  is  plain 
enough.  But  that  it  Indicates  any  general  condition  can  not  for  a  moment  tie 
asserted. 

Moreover,  this  very  ca.se  serves  also  to  Illustrate  the  essentially  law-enforcing 
spirit  which  dominates  in  the  office  of  the  Judge  Advocate  General.  The  Im- 
propriety and  illegality  of  the  sentence  In  this  case  was  imme<liately  recognized 
when  the  record  arrived  in  the  office  for  review.  One  opinion  was  prepared 
pointing  out  the  irregularity  and  Injustice,  and  directing  tliat  the  findings  he 
set  aside.  But  the  legality  of  such  a  direction  was  questioned,  in  the  face  of  a 
ruling  by  the  Attorney  General  of  the  United  States  many  years  ago  that  a  sen- 
tence of  court-martial,  once  exe<'uted,  can  not  be  set  aside  even  by  the  President 
himself.  This  raised  the  general  question  of  the  authority  of  the  Judge  Advo- 
cate General  not  merely  to  recommend  for  clemency  (which  would  not  have  been 
an  adequate  redress  for  the  convicted  men  in  this  case),  but  to  direct  the  set- 
ting aside  of  the  findings  in  a  judgment  of  a  court-martial  for  legal  error  where 
the  sentence  had  been  already  execute<l  (namely.  In  this  case,  the  sentence  of 
dishonorable  discharge).  The  Secretary  of  War  having  sustained  the  doubt 
as  to  the  authority  of  the  Judge  Advocate  General  to  take  such  radical  action, 
clemency  was  extended  by  the  President  releasing  the  men  from  confinement 
and  restoring  them  to  duty  within  about  two  months  from  the  date  of  their 
conviction.  At  the  same  time  a  new  measure  was  adopted  by  the  Secretary  of 
War  In  the  shape  of  General  Order  No.  7,  War  Department,  1918,  taking  efTe<n 
February  1,  1918,  which  prevented  the  recurrence  of  such  instances  by  directing 
that  the  commanding  general,  upon  confirming  a  sentence  of  death  or  officer's 
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'  dishonorable  dlscharKe  should  Huspend  the  executiou  of  the  sen- 
ig  a  reTfew  of  the  ease  In  the  office  of  the  Jiidg:e  Advocate  General, 
liute  meiisures  were  taken  to  go  as  far  as  could  be  gone  under  the 
ceded  on  all  hands,  to  prevent  the  recurrence  of  the  situation  ppp- 
le  Texas  mutiny  case. 

e,  in  order  to  make  more  ample  am!  unqueKtiouable  the  authority,  j^ 
%.dvocate  General  over  court-martial  trials  in  matters  of  legal  errgr* 
ling  the  Federal  statutes  was  drafted  and  was  sent  on  January '] 
?  Secretary  of  War,  to  the  chairmen  of  the  Senate  and  House 
\  Committees.  Subsequently  the  Judge  Advocate  (Jeneral  testfHSl 
igth  before  the  House  Military'  Committee  in  support  of  this  bill, 
year  that  has  elapsed  since  the  dispatch  of  that  proposed  amend- 
r  the  Senate  nor  the  House  committee  has  seen  fit  to  take  action 
o|NMed  legislation.  It  is  therefore  apparent  that,  to  the  extent  that 
xist  to-ilay  any  doubt  as  to  the  amplitude  of  the  authority  to  reach 
itrol  these  legal  errors  occurring  in  court-martial  proceedings  and 
t  that  it  may  be  desirable  to  amplify  that  authority  beyond  present 
^  law,  the  responsibility  for  failure  to  take  such  action  is  to  be  laid 
ioor  of  the  Judge  Advocate  General's  Office,  but  at  the  door  of  the 
'airs  committees  of  Congress. 

GENERAL   PRINCIPLES    AND   METHODS    IN    MIUTAKY    .IU8TICK. 

ig  the  various  criticisms  of  a  general  nature  contained  in  Senator 
rs  remarks,  they  seem  to  be  reducible  to  the  following  six  heads : 

soldier  may  be  put  on  trial  by  a  commanding  officer's  arbitrary 
rithout  any  preliminary  inquiry  into  the  probability  of  the  charge, 
ommanding  officers  do  thus  put  on  trial  a  needlessly  large  number 
larges. 

tie  courts-martial  themselves,  as  a  rule,  iuqKise  .sentences  wlil<!h  are 
severe  and  inequitably  variant. 

he  Judge  Advocate  General's  Office  either  partakes  in  the  same  at- 
akes  no  attempt  to  check  it  by  revisory  action. 
;nch  attempts  as  the  Judge  Advocate  General's  Office  does  make 
M,  because  its  rulings  are  re<*ommendatory  only  and  are  either  ig- 
e  division  commanders  or  vetoed  by  the  Chief  of  Staff. 
he  general  treatment  of  accuHe<l  soldiers  is  not  according  to  the 
tions  of  law  as  emlnxliecl  in  the  criminal  code,  but  is  according  to 
ry  dimrretion  of  the  commanding  oflirer  in  each  <*ase. 
belief  that  the  candid  study  of  the  facts  will  show  that  all  six  of 
tions  are  in(.*orrect  as  representing  the  general  c*ondltions  and  apart 
onal  individual  cases.  Hut  l>efon^  stating  forth  the  rt^cordefl  facts 
»n  the  correctness  of  the  above  six  assertions,  some  general  features 
:ept  in  mind  as  iHisltive  features  of  prote<'tinn  for  the  accustMl,  jms- 
lilitary  Justice,  and  wholly  or  substantially  larking  in  civil  Justice. 
dlltary  Justice  there  is  automatically  a  douhl<!  examination  of  every 
«  in  the  nature  of  api)ellate  or  revisory  action  by  sui)erlor  and 
ithority.  This  Is  in  sharp  eontrast  to  civil  Justict'  where  there  is  no 
r  revisory  action  unless  the  «<*<'us<»<l  insists  on  it.  Kvery  soldier  is 
this  double  safeguard  apiin.st  illrgal  or  unfair  c<mdemiuition.  The 
«,  ex(«pt  In  cases  of  inferior  courts,  are  taken  <lown  vfrlmtini,  and 

of  the  testimony.  ever>'  ruling  of  the  court,  and  every  claim  of  the 
<ubmitte<l  first  to  the  reviewing  autlH»rity  in  the  tlehl  and  next  to  the 
Ithority  at  Washington.  The  reviewiiiir  authority  has  for  his  legal 
(commissioned  Judge  advocate  of  the  rank  of  major  or  lieutenant 
d  since  Septenit)er,  11)17,  almost  all  of  these  have  bet»n  law>'ers  of 
Ing,  fresh  from  civil  life,  nnd  IinhutMl  with  the  standards  and  tra- 
clvil  practice  rather  than  those  ()f  the  Regular  -\rmy;  hemr  likely 
Jy  as  careful  scrutiny  as  any  civilian  Judge  wouhl  give.  On  arriv- 
vhlngton  for  the  se<'oiid  scrutiny,  the  nn-ords  go  to  a  staff  composwl 
t  of  officers  fresh  from  civilian  life,  ranking  from  maj(»r  to  colonel. 
i  got»s  tlrst  for  .scrutiny  to  a  single  officer  of  the  military  Justi(v 
»'ho  prepares  a  full  sunniiary  and  nM*onnnendatioii :  then  to  a  board 
iif  thn»e  officers,  who  approve  or  modify  the  reci»inmen<lation  ;  then  to 
of  division.  wht»  again  s4TUtiniz*»s  and  approves  or  nuKllties:  and 
rhe  Ju<lge  AflviM-ate  (;eneral  or  Acting  .luilge  AdviH'ate  (Jeneral,  who 
is  signature  If  .»<atlsrtiHl.     Kvery  general  nmrt-martinl  caw»  thus  ob- 
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tains  this  thorough  scrutiDy  in  two  separate  stages,  or  virtnaUy  four  distiDct 
stagea  No  such  guaranties  exist  in  any  civilian  court  of  the  United  States  or 
probably  of  the  world. 

(b)  Every  military  sentence  as  to  period  of  confinement  is  virtually  inde- 
terminate, i.  e.,  it  has  no  minimum,  and  it  can  later  be  reduced  to  a  fev 
months  or  nothing.  After  a  prisoner's  sentence  is  affirmed,  he  is  entitled  to 
ask  for  clemency  every  six  months.  Such  application  is  forwarded  automati- 
cally by  the  prison  superintendent  to  Washington.  The  whole  neoord  is  then 
again  reviewed.  How  extensively  this  method  resulted  in  commuting^  senteoces 
will  be  shown  later.  The  clemency  section  of  the  Judge  Advocate  General's 
Office  automatically  acts  on  all  such  applications.  Thus  there  is  a  farther 
opportunity  for  correcting  possible  errors. 

(e)  The  foregoing  safeguards  are  applied  without  any  expense  to  the  accused. 
Here  again  is  a  feature  wholly  unknown  to  civilian  justice.  Reformers  have 
for  generations  urged  that  civilian  justice  give  to  accused  persons  the  fullest 
benefit  of  appellate  revision  without  cost.  They  have  never  succeeded.  Bnt 
military  justice  already  possesses  this  beneficent  feature. 

In  examining  the  system  of  military  justice,  therefore,  to  see  whether  it 
permits  results  and  methods  contrasting  unfavorably  w*ith  our  notions  of 
civilian  justice,  let  it  be  kept  in  mind  from  the  outset  that  the  American 
system  of  military  justice  starts  with  three  great  safeguards  which  are  lack- 
ing in  civilian  justice,  viz,  an  automatic  double  appellate  review  of  every 
case  before  sentence  is  executed,  a  virtually  automatic  third  review  after 
sentence,  and  the  application  of  these  safeguards  without  reference  to  the 
accused's  ability  to  raise  money  to  pay  for  them. 

I  now  take  up  the  supposed  general  shortcomings  alleged  in  Senator  Cham- 
berlain's remarks: 

1.   PUTTING  ON  TRIAL  WrTHOUT  PBEUMINABY  INQUIXT. 

Every  system  of  penal  justice  has  some  method  of  insuring  the  exercise  of 
caution  by  a  responsible  officer  in  scrutinizing  an  accusation  before  an  accused 
is  put  to  the  necessity  of  defending  himself  by  a  formal  triaL  The  tradi- 
tional method  inherited  by  us  in  civilian  justice,  for  serious  offenses*  is  the 
presentment  of  a  grand  jury.  This  method  has  now  proved  cumbrous  and 
ineffective;  it  has  been  abandoned  in  a  majority  of  our  States.  The  mod- 
em method  of  those  States  is  a  so-called  information  by  the  official  State 
prosecutor,  filed  after  such  inquiry  as  he  sees  fit  to  make.  This  modern  method 
is  the  one  to  which  France  and  other  continental  nations  arrived  some  centuries 
ago,  about  the  time  when  England  devel(H)ed  the  grand  jury  instead.  This 
modern  American  method  is  also  the  one  used  in  our  courts-martial;  it  ar- 
rived in  the  Anglo-American  military  system  some  centuries  ago  by  adoption  in 
Scotland,  which  itself  had  adopted  the  French  system;  for  the  French  were 
the  great  military  nation  of  three  centuries  ago. 

.By  this  Anglo-American  military  system  some  officer  must  file  charges 
before  any  soldier  can  be  tried.  This  protection  Is  invariable.  Often  the 
judge  advocate,  as  legal  adviser,  additionally  scrutinizes  a  serious  charge 
before  it  is  filed.  This  is  exactly  the  protection  given  by  the  State  official 
prosecutor  in  the  modern  American  method.  How  essential  and  thorough  i5 
this  protection  can  only  be  appreciated  by  perusing  the  strict  terms  of  the  law 
and  regulations.    Paragraph  62  of  the  Manual  for  Courts-Martial  reads : 

"  By  the  usage  of  the  service  all  military  charges  should  be  formally  pre- 
ferred by — that  is,  authenticated  by  the  signature  of — a  commlasioned  officer." 

Paragraph  75  reads: 

"  Submission  of  charges :  All  charges  for  trial  by  court-martial  will  be  pre- 
pared  in  triplicate,  using  the  prescribed  charge  sheet  as  a  first  sheet  and  using 
such  additional  sheets  or  ordinary  paper  as  are  required.  They  will  be  ac- 
companied— 

**(a)  Except  when  trial  is  to  be  had  by  summary  court,  by«a  brief  stat^nent 
of  the  substance  of  all  material  testimony  expected  from  each  material  wit- 
ness, both  those  for  the  prosecution  and  those  for  the  defense,  together  witb 
all  available  and  necessary  information  as  to  any  other  actual  or  |»robabie 
testimony  or  evidence  in  the  case ;  and 

"(6)  In  the  case  of  a  soldier,  by  properly  authenticated  evidence  of  convic- 
tions, if  any,  of  an  offense  or  offenses  committed  by  him  during  his  current  en- 
listment and  within  one  year  next  preceding  the  date  of  the  alleged  commia- 
sion  by  him  of  any  offenses  set  forth  in  the  charges. 


BSTABUSHMSNT  OF  MILITARY  JUSTIGB.  1103 

"They  will  be  forwarded  by  the  officer  preferring  them  to  the  officer  imme* 
diately  exercising  summary  coort-martial  jurisdiction  over  the  command  to 
which  the  accused  l)e]ongB,  and  will  by  him  and  by  each  superior  commander, 
into  whose  hands  they  may  come,  either  be  referred  to  a  court-martial  within 
his  jurisdiction  for  trial,  forwarded  to  the  next  superior  authority  exercising 
ocmrt-Diartial  jurisdiction  o\-er  the  command  to  which  the  accused  l)elongs  or 
pertains,  or  otherwise  disposed  of  as  circumstances  may  appear  to  require." 

Paragraph  76  proceeds: 

"  iDvestigation  of  charges.  If  the  officer  immediately  exercising  summary 
coart-martial  jurisdiction  over  the  command  to  which  the  accused  belongs  or 
pertains  decides  to  forward  the  charges  to  superior  authority,  he  will,  before 
80  doing,  either  carefully  investigate  them  himself  or  will  cause  an  officer 
other  than  the  officer  preferring  the  charges  to  investigate  them  carefully  and 
to  report  to  him,  orally  or  otherwise,  the  result  of  such  investigation.  The  of- 
ficer investigating  the  charges  will  afford  to  the  accused  an  opportunity  to 
make  any  statement,  offer  any  evidence,  or  present  any  matter  in  extenuation 
that  he  may  desire  to  have  considered  in  connection  with  the  accusation  against 
Mm.  (See  par.  225  (&),  p.  112.)  If  the  accused  desires  to  submit  nothing, 
the  indorsement  will  so  state.  In  his  indorsement  forwarding  the  charges  to 
superior  authority,  the  commanding  officer  will  Include:  (a)  The  name  of  the 
office  who  investigated  the  charges;  (6)  the  opinion  of  both  such  officer  and 
himself  as  to  whether  the  several  charges  can  be  sustained ;  (e)  the  substance 
of  such  material  statement,  if  any,  as  the  accused  may  have  voluntarily  made 
in  connection  with  the  case  during  the  investigation  tliereof ;  (d)  a  summary 
of  the  extenuating  circumstances,  if  any,  connected  with  the  case;  (e)  his 
recommendation  of  action  to  be  taken." 

It  will  therefore  be  seen  that  the  regulations  required  the  strictest  scrutiny  by 
a  responsible  officer  before  any  accused  can  be  put  on  trial  by  a  court-martial. 

In  Senator  Chamberlain's  remarks  occurs  the  following  sentence :  '*  The  com- 
manding office  may,  without  any  investigation  of  the  circumstances,  order  a 
man  tried  by  court-martial;  in  the  French  Army  such  cases  are  not  sent  to 
trial  until  investigation  can  determine  whether  the  man  ought  to  be  tried.'* 
How  is  it  possible  for  such  an  assertion  to  be  made  in  the  face  of  the  law  and 
reflations  represented  in  the  quotation  above  from  paragraph  76  of  the 
manual?  The  safeguard  contained  in  our  manual  of  military  justice  stands  on 
exactly  the  same  footing  with  the  safeguard  contained  in  the  modern  method 
of  the  State  prosecutor  and  of  the  French  system  as  cited  by  Senator  Chaml)er- 
Iain. 

But  whatever  may  be  the  law  and  the  regulations,  doubtless  it  may  be  as- 
serted that  the  regulation  is  not  obeyed  in  spirit.  This  is,  in  fact,  the  precise 
af«ertion  of  Senator  Chamberlain  in  a  further  paragraph  of  his  remarks;  and 
to  that  assertion  I  now  come. 

2.    EXCESSTVKLY   LABOK   Nl'MBEB  OF  TRIVTAL  CHARGES. 

It  is  asserted  by  Senator  Chamberlain  that  commanding  officers  direct  the 
filing  of  trivial  charges  in  excessively  large  numbers.  His  precise  language 
is:  "It  is  not  surprising,  under  the  circumstances,  that  there  are  too  many 
trivial  cases  sent  to  trial  by  court-martial." 

Let  us  examine  this  assertion  in  the  light  of  the  facts  of  militar>'  justice 
tluring  the  past  year,  as  ^own  by  the  records. 

The  United  States  military  forces  raised  up  to  November  11,  1918,  num- 
beretl  some  4,185,000;  of  these  about  290,000  were  already  In  service  at  the 
opening  of  the  war,  of  whom  127,000  were  in  the  Regular  Army.  Thus  over 
90  per  cent  were  new  men,  fresh  from  civilian  life.  It  must  be  taken  for  cer- 
tain tliat  their  unfamiliarity  with  military  discipline  and  the  novelty  of  its 
rigid  restraints  would  produce  an  unusual  proportion  of  minor  breaches  of  dis- 
(ipline.  In  other  words,  if  ci>mmanding  offii-ers  had  been  merely  as  strict  and 
rigorous  as  with  the  Regular  Army  before  the  war  In  pursuing  minor  breaches 
<»f  discipline  with  court-martial  charges,  the  ratio  of  trials  would  be  at  least 
as  great  and  presumably  far  greater  than  before  the  war  and  the  accession 
of  the  new  army. 

But  the  facts  show,  on  the  contrary,  that  commanding  officers  must  have 
been  far  less  strict  and  rigorous  than  before. 

Let  us  take  first  the  serious  charges  brought  before  general  courts-martial. 
The  printed  report  of  the  judge  advocate  general  for  the  fiscal  year,  1918, 
shows  that  the  total  number  of  general  court-martial  trials  in  the  Regular 
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Army  of  127,000  in  the  year  ending  June.  1917,  was  6,200,  or  about  1  for  every 
20  men;  while  the  total  in  the  entire  army  for  the  year  ending  June,  1918, 
was  less  than  12,000,  or  only  1  for  every  200  men  (the  military  forcvs  i»u 
May  31,  numbering  2,415,000)  ;  and  during  the  last  six  months  of  1918  the 
total  was  7,024,  or  at  the  rate  per  annum  of  only  1  for  every  275  men  (the 
military  forces  on  Nov.  11,  1918,  numbering  4.185,000).  As  to  special  courts- 
martial  for  the  lesser  offenses  the  number  In  the  Regular  Army  for  the  yeiu 
ending  June,  1917,  was  2,970,  or  1  for  every  42  men,  while  for  the  year  endinc 
June,  1918,  it  was  14,700,  or  only  1  for  every  165  men.  Moreover,  as  betwmi 
the.  Regular  Army  and  National  Guard  and  the  National  Army  or  new  drafts) 
men,  the  number  nl  general  courts-inartlal  for  the  year  ending  June,  1918. 
was  10.363  for  the  former  and  only  1,660  for  the  latter,  or  1  for  every  107  iumi 
In  the  Regular  Army  and  National  Guard  (numbering  on  May  31,  1918,  some 
1,112,000,  and  composed  in  part  of  seasoned  men,  but  only  1  in  every  800  men 
for  the  National  Army  (numbering  on  May  31,  1918,  some  1333,<X)0,  and  com- 
posed entirely  of  new  drafted  men)  ;  showing  conclusively  that  commanding 
officers  were  more  lenient  and  liberal  with  the  men  fresh  from  civilian  life 

Turning  now  to  the  *'  trivial  offenses  "  referred  to  by  Senator  Chamberlain, 
they  are  covered  by  the  summary  courtcf-martial,  representing  the  extremely 
petty  disciplinary  penalties  not  requiring  a  review  by  the  division  commander. 
The  number  of  trials  for  tlie  Regular  Army«  viz,  48,000  In  1917  (rising  from  an 
average  of  38,000  for  10  years  past,  due  to  a  proportionate  Increase  in  the  size 
of  the  Regular  Army),  rose  In  the  year  ending  June,  1918,  to  only  212,000.  or 
slightly  more  than  four  times  the  number,  although  tlie  entire  military  ferc^ 
in  the  year  ending  June,  1918,  rose  to  2,415,000,  or  nineteen  times  the  former 
size.  In  short,  the  petty  disciplinary  penalties  dropped  from  a  ratio  of  1  tu 
each  2.7  men  to  a  ratio  of  1  to  each  11.4  men,  or  a  decrease  for  1918  to  less 
than  one-quarter  of  that  of  1917. 

There  could  be  no  more  conclusive  demonstration  that  commanding  officers, 
plough  faced  with  a  situation  full  of  inducement  to  rigor  in  enforcing  di:»- 
dpline  among  raw  and  untrained  men,  did,  in  fact,  use  remarkable  considera- 
tion and  self-restraint  in  not  resorting  to  the  instrumentalities  of  courts- 
inartlal.  The  facts  show  therefore  precisely  the  opposite  of  the  condition  as- 
serted by  Senator  Chamberlain. 

3.    SEVERITY    AND    VABIABIUTY    OF    SENTENCES    BT    COURTS-MABTIAI. 

The  severity  and  variability  of  the  sentences  are  two  distinct  features,  and  I 
shall  therefore  take  them  up  separately,  and  under  each  of  the  two  heads  1 
shall  further  set  forth  the  facts  according  to  the  respective  offenses,  because 
there  can  hardly  be  a  common  standard  of  either  severity  or  variability  for  ail 
offenses.  In  order  to  abridge  my  presentation  I  have  taken  the  nine  most  com- 
mon military  offenses.  In  the  tables  of  figures  appended  to  this  letter  will  be 
found  the  detailed  data,  to  which  I  shall  refer  in  the  text  of  my  letter. 

(1)  Severity  of  sentences. — In  considering  the  severity  of  sentences  it  is,  of 
course,  necessary  to  examine  separately  the  different  offenses,  since  obviously 
the  appropriate  punishment  varies  widely  for  offenses  of  different  moral  culpa- 
bility and  different  danger  to  military  discipline. 

(a)  Desertion, — No  one  can  approach  the  subject  of  sentences  for  desertion 
in  time  of  war  without  keeping  in  mind  the  solemn  and  terrible  warning 
recorded  expressly  for  our  benefit  by  Brig.  Gen.  Oakes,  acting  assistant  provost 
marshal  general  for  Illinois,  as  set  forth  in  his  report  printed  in  the  Report  of 
the  Provost  Marshal  General  for  the  Civil  War  (pt.  2,  p.  29).  In  Impressive 
language  he  lays  the  following  injunction  upon  us : 

"  Incalculable  evil  has  resulted  from  the  clemency  of  the  Government  toward 
deserters.  By  a  merciful  severity  at  the  commencement  of  the  war  the  mis- 
chief might  have  been  nipped  in  the  bud,  and  the  crime  of  desertion  could  never 
have  reached  the  gigantic  proportions  which  it  attained  before  the  close  of  the 
conflict.  The  people  were  then  ardent  and  enthusiastic  in  their  loyalty  and 
would  have  cheerfully  and  cordially  assented  to  any  measures  deemed  necesssair^' 
to  the  strength  and  integrity  of  the  Army.  They  had  heard  of  the  *  rules  anti 
article.*^  of  war,'  and  were  fully  prepared  to  see  •  ♦  •  that  the  deserters 
from  tlie  Army  would  be  remorselessly  arrested,  tried  by  courts-martial,  and.  if 
guilty,  be  forthwith  shot  to  death  with  musketry. 

"  This  was  unquestionably  the  almost  universal  attitude  of  the  public  mintl 
when  hostilities  began,  and  the  Just  expectations  of  the  people  should  not  hare 
been  disappointed.    Arrest,  trial,  and  execution  should  have  been  the  short. 
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shani.  and  decislTe  fate  of  the  first  deserters.  *  *  *  rp}i^  Oovemment  was 
far  behind  the  pec^le  in  this  matter,  and  so  continued  until  long  and  certain 
immunity  had  thrown  such  swarms  of  deserters  and  desperadoes  into  every 
State  that  it  was  then  too  late  to  avert  the  calamity.  *  *  *  I  state  these 
things  so  that  if  we  have  another  war  the  Government  may  start  right — put 
deserters  to  death,  enforce  military  law,  strilce  hard  blows  at  the  outset,  tone 
up  the  national  mind  at  once  to  a  realization  that  war  is  war,  and  be  sure  that 
8uch  a  policy  will  be  indorsed  and  sustained  by  the  people. 

"  There  are  other  suggestions  to  be  made  in  respect  to  deserters,  but  the  one 
I  have  already  advanced — the  nonenforcement  of  the  penalties  provided  by  the 
military  code  for  the  crime  of  desertion,  especially  at  the  beginning — is,  beyond 
all  question,  the  grand  fundamental  cause  of  the  unparalleled  increase  of  that 
crime  and  of  the  inability  of  district  provost  marshals,  with  their  whole  force 
of  special  agents  and  detectives  to  rid  the  country  of  deserters." 

This  solenm  warning  was  naturally  in  our  minds  at  the  opening  of  the  present 
war.  But,  in  spite  of  its  urgency,  it  was  decided  to  exhibit  our  faith  in  the 
American  people  and  to  place  our  trust  in  that  loyalty  and  devotion  to  duty 
which  we  felt  sure  would  characterize  the  vast  majority  of  .to-day*B  young 
American  manhood.  We  believed  that  the  *'  short,  sharp,  and  decisive  fnt^^  of 
the  first  deserters"  should  not  be  the  extreme  penalty  as  urged  by  Gen.  Oakes. 
And  the  view  was  generally  accepted  in  the  Army  that  terms  of  imprisonment 
should  be  ordinarily  deemed  the  adequate  repressive  measure  for  the  few  who 
ml^ht  need  it.  And  It  Is  a  fact  that  of  the  2,025  convictions  covered  by  the 
figures  shown  in  Table  C  there  Is  not  a  single  sentence  of  death  for  desertion. 

It  must,  therefore,  be  kept  in  mind  at  the  outset  that  the  refusal  to  adopt 
the  policy  of  death  sentences  for  desertion  was  In  itself  a  repudiation  of  the 
policy  of  extreme  severity,  and  that  the  practice  of  limiting  desertion  sentences 
to  terms  of  imprisonment  is  In  Itself  the  adoption  of  a  policy  of  leniency. 
There  may  be  a  reproach  for  variability;  but  reproach  for  severity  must  deal 
with  the  fact  that  the  policy  adopted  disregarded  the  extreme  penalty  author- 
ized by  Congress. 

Turning,  then,  to  the  recorded  facts,  we  find  (Table  A)  that  the  total  number 
of  convictions  for  desertions  for  the  year  October,  1917 — September,  1918,  was 
2025:  that  the  average  sentence  was  7.58  years;  that  nearly  24  per  cent  of 
these  sentences  were  for  less  than  2  years:  that  64  per  cent  were  for  less  than 
10  years ;  and  that  only  35.90  per  cent  were  for  a  greater  period  than  10  years. 
The  article  of  war  reads:  "Any  person  who  deserts  shall.  If  the  offense  be 
committed  In  time  of  war,  suffer  death,  or  such  other  punishment  as  the  court- 
raartial  may  direct."  It  would  seem,  therefore,  that  In  point  of  severity  the 
rwmlt  of  court-martial  sentences  for  desertion  can  not  be  charged  with  erring 
on  the  side  of  severity. 

You  will  notice  that  I  do  not  here  attempt  to  account  for  the  justice  of  in- 
dividual cases.  Certain  of  the  sentences  for  25  years  or  even  for  lesser  periods 
are  open  to  criticism  as  excessively  severe  under  the  circumstances  of  the  In- 
dividual case.  But  It  must  be  kept  In  mind  that  these  trials  and  sentences 
were  found  legally  valid  by  the  Judge  Advocate  Oenernl's  Office;  that  the  only 
issue  of  doubt  that  could  arise  concerns  the  quantum  of  the  sentence ;  and  that 
tho  scrutiny  of  the  clemency  section  In  the  Military  Justice  Division  of  the 
office  may  be  relied  upon  to  detect  cases  of  excessive  severity  before  any  sub- 
stantial portion  of  such  a  sentence  has  been  served.  Indeed,  by  the  plan  al- 
ready this  month  sanctfoned  by  yourself  and  announced  to  the  public,  there  is 
now  proceeding  a  general  revision  of  sentences  which  will  Include  In  its  scope 
the  majority  of  all  sentences,  and  not  merely  the  excessively  severe  ones.  But 
the  excessive  severity  of* an  individual  sentence  Is  not  the  question  here:  that 
question  would  call  for  the  scrutiny  of  the  particular  case.  The  question  here 
Is  of  general  conditions.  What  the  above  figures  ^ow  In  respect  to  general 
conditions,  or  the  trend  of  conditions,  Is  that  the  practice  has  been  one  of 
relntivply  moderate  penalties  Instead  of  the  severest  one  permissible  under 
the  law. 

(h)  AhJtence  irifhovt  leave  (TahJe  A.  No.  2). — Absence  without  leave  Is  an 
offense  which  represents.  In  many  Instances,  cnses  of  actual  desertion;  but, 
owlDff  to  the  movements  of  the  military  unit  and  thus  the  difficulty  of  ob- 
talnlne  the  necessnry  technical  proof,  the  actual  deserter  Is  frequently  con- 
^icted  of  no  more  than  an  absence  without  leave.  It  Is,  therefore,  plain  that 
the  offense  of  absence  without  lenve  may,  upon  Its  circumstances,  merit  an 
extremely  severe  penalty,  equal  to  that  of  desertion.    In  time  of  war,  this 
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offense  may  lawfully  be  punished  by  any  penalty  short  of  death ;  In  time  of 
peace  a  presidential  order  limits  the  maximum  penalty  to  six  months*  con- 
finement. 

For  the  year  ending  September,  1918,  the  total  convictions  for  this  offense 
numbered  3,362;  the  average  sentence  was  1.^  years  (or  only  three  times  the 
small  maximum  allowed  in  peace  times) ;  11  per  cent  of  the  offenses  received 
no  penalty  or  imprisonment;  67  per  cent  received  a  sentence  of  less  than  2 
years  imprisonment;  and  only  22  per  cent  received  a  penalty  of  more  than  2 
years  in  prison.  When  it  is  remembered,  as  above  pointed  out,  that  this  of- 
fense is  In  many  cases  virtually  the  offense  of  an  actual  deserter.  It  will  be 
seen  that  the  number  of  the  sentences  over  two  years  may  not  be  dispropor- 
tionate to  the  probable  ratio  of  cases  individually  calling  for  the  higher  pen- 
alties. An  average  of  1.58  years  for  this  offense,  committed  in  time  of  war, 
can  not  be  deemed  an  exhibition  of  severity,  where,  in  fact,  the  act  of  Con- 
gress establishing  the  Articles  of  War  leaves  the  court-martial  absolutely  un- 
trammeled  (short  of  the  death  sentence)  in  the  penalty  to  be  fixed  to  this  of- 
fense. 

(c)  Sleeping  on  post  (Table  A,  tfo.  9). — ^The  offense  of  sleeping  on  post  is 
punishable  by  death  in  time  of  war,  and  in  time  of  peace  "  any  punishment  ex- 
cept death  that  a  court-martial  may  direct."  There  were  two  sentences  of  death 
inipoRe<l  by  courts-martial  in  Prance  for  sleeping  on  post  in  the  zone  of  op- 
erations and  in  the  front-line  trenches;  those  two  individual  cases  I  have 
already  commented  on  in  the  first  part  of  this  letter.  Of  the  whole  000  con- 
victions, S(»nie  575  of  the  offenses  took  place  in  the  United  States,  where  it 
may  be  supposed  that  the  highest  penalty  suitable  for  forces  engaged  with  the 
enemy  would  hardly  be  applicable.  And  it  is  a  fact  that  of  the  entire  575 
there  was  only  one  sentence  over  15  years,  and  only  four  sentences  over  10 
years.  For  10  per  cent  of  the  sentences  no  imprisonment  at  all  was  prescribed ; 
for  62.40  per  cent  of  the  sentences,  the  period  imposed  was  less  than  2  years; 
and  all  told,  only  27,42  per  cent  of  the  sentences  were  for  more  than  2  years. 
Having  in  view  the  maximum  provisions  of  the  Articles  of  War,  it  seems 
plain  that  the  treatment  of  this  offense  by  courts-martial  can  scarcely  be  called 
a  harsh  one. 

id)  Assaulting  a  superior  officer  {Table  A,  No.  4). — The  offense  of  assaulting 
an  officer  is  punishable,  under  the  Articles  of  War,  by  "Death  or  such  other 
punishment  as  the  court-martial  might  direct** ;  and  this  irrespective  of  a  state 
of  war  or  of  peace.  The  total  convictions  for  this  offense  were  only  31,  giving 
an  avenige  sentence  of  4.10  years;  nearly  50  per  cent  of  them  being  for  a 
period  of  less  than  2  years.  Again,  one  may  say  that  In  the  face  of  the  capital 
punishment  expressly  authorized  as  a  maximum  by  the  Articles  of  War,  courts- 
martial  have  not  followed  a  practice  which  may  be  characterized  as  harsh  or 
severe. 

(e)  Assaulting  a  noncommissioned  officer  (Table  A,  No,  5). — ^The  offense  of 
assaulting  a  noncommissioned  officer  is  liable  to  "  any  punishment  that  the 
court-martial  may  direct  ** ;  and  this  irrespective  of  a  state  of  peace  or  war. 
The  total  number  of  such  convictions  was  132 ;  the  average  sentence  was  2.36 
years:  more  than  6  per  cent  were  punished  without  imprisonment,  and  more 
than  57  per  cent  were  punished  by  imprisonment  of  less  than  2  years.  There 
are  half  a  dozen  sentences  for  upwards  of  10  years ;  the  justification  for  these 
must  rest  upon  their  individual  circumstances.  But  the  average  sentence  of 
2.36  years,  compared  with  the  maximum  allowable  under  the  Articles  of  War, 
can  not  be  admitted  to  exhibit  a  general  disposition  to  severity,  but  quite  the 
contrary. 

(f)  Disobeying  a  noncommissioned  officer  (Table  A,  No.  6). — The  disobedi- 
ence of  the  lawful  order  of  a  noncommissioned  officer  by  the  Articles  of  W^ar 
placed  under  the  same  penalty  as  the  assaulting  of  a  noncommissioned  ofllcer : 
that  is,  the  court-martial  has  complete  discretion  in  choosing  the  penalties, 
except  that  of  death.  The  total  number  of  convictions  was  411,  and  the  aver- 
age sentence  was  3.04  years ;  8.27  per  cent  of  sentences  gave  no  period  of  im- 
prisonment; 50  per  cent  gave  a  period  of  less  than  2  years. 

In  itself,  this  average  sentence,  comparing  it  with  the  maximum  allowed  by 
the  Articles  of  War,  can  not  be  referred  to  as  a  severe  one.  It  is  notable*  how- 
ever, that  this  offense  of  disobeying  a  n<»icommissioned  officer,  received  a  higher 
average  of  sentence,  viz.  3.04  years,  than  the  apparently  more  heinous  one  of  as- 
saulting a  uoncommlsioned  officer,  viz,  2.36  years.  It  may  be  admitted  that  some 
explanation  remains  to  be  sought  for  this  apparently  anomalous  result,  but  it  can 
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be  pointed  out  here  that  the  disobedlenoe  of  a  noncommissioned  officer  is  often 
of  a  deliberate  character  malting  the  offense  a  highly  serious  one,  whereas  the 
offense  of  assaolting  an  officer  Is  often  the  result  merely  of  a  quick  temper  wlth- 
ont  any  deliberate  intention  of  resistance  to  authority,  and  that  it  thus  deserves 
considerate  attention  by  the  tribunal. 

(ff)  Mutiny  {Table  A,  No,  7).— There  were  51  convictions  for  mutiny;  the 
average  sentimce  was  7.d3  years ;  27  per  cent  fell  between  2  and  3  years,  and  48 
Iier  cent  fell  between  10  to  15  years;  the  other  sentences  scattering  over 
Ihe  various  percentages.  The  Articles  of  War  provide  that  a  person  guilty  of 
motiny  *'  shall  suffer  death  or  such  other  punishment  as  the  court-martial  may 
direct"  irrespective  of  a  state  of  peace  or  war.  Wlien  committed  in  its  most 
significant  form,  it  is,  of  course,  the  most  heinous  offense  of  a  soldier.  But  it 
may  also  be  comndtted  under  much  less  culpable  circumstances.  In  short,  it  gives 
an  opportunity  for  the  widest  range  of  discretion  in  the  imposition  of  sentences. 
This  inherent  quality  is  reflected  in  the  wide  range  of  sentences  actually  im- 
T)osed.  In  view  of  the  fact  that,  in  any  army  numbering  more  than  3,000,000 
men  at  the  time  covered  by  these  records,  there  were  only  51  offenses  In  the 
nature  of  mutiny  or  related  thereto,  out  of  a  total  number  of  offenses  of 
12,472,  It  is  plain  that  the  number  of  such  convictions  is  extremely  small ;  and 
it  must  be  inferred  that  the  commanding  officers  were  not  seeking  relentlessly 
for  offenses  that  could  be  characterized  as  mutiny,  and  that  the  offenses  actu- 
ally characterized  as  such  were  offenses  which  well  deserved  the  name.  From 
Jane,  1917,  to  June,  1918,  when  the  Regular  Army  and  National  Guard  together 
consisted  of  less  than  300,000  men.  the  total  number  of  convictions  for  mutiny 
was  43 ;  and  yet  with  an  army  of  ten  times  the  size,  the  number  of  convictions 
for  mutiny  increased  only  one-fifth.  It  seems  obvious  that  the  practice  of  courts- 
martial  (faring  th^  year  of  the  war  could  hardly  justify  a  reproach  of  severity 
for  the  offense  of  mutiny. 

(h)  DiMobeping  standing  orders  (Table  A,  No.  8). — ^Thls  offense  Is  punishable 
under  the  Articles  of  War  by  such  sentence  of  imprisonment  as  the  court-martial 
may  direct.  The  total  numt)er  of  convictions  for  this  offense  v.as  208 ;  the  aver- 
age sentence  is  1.96  years ;  f<ir  12  per  cent  of  the  sentences  no  period  of  confine- 
ment was  Imposed;  for  60.58  per  cent  a  confinement  "f  less  than  2  years  was 
imposed ;  10.58  per  cent  of  sentences  were  between  5  and  10  years ;  the  rest  scat- 
tering in  other  perimls.  In  view  of  the  maximum  limit  permitted  to  the  discre- 
tion of  the  court  under  the  Articles  of  War,  and  In  view  of  the  variety  of  clrcum- 
iitances  affecting  the  nature  of  this  offense,  it  can  not  be  said  that  the  tendency 
of  the  courts  has  been  to  severity. 

(i)  Disobeuing  an  officer  {Table  A,  No,  9). — ^The  offense  of  disol>eying  a 
superior  officer  is  punishable,  under  the  Articles  of  War,  by  **  death  or  such 
other  punishment  as  the  court-martial  may  dli'ect " ;  It  is  covered  by  the  same 
Article  of  war  that  deals  with  assault  on  a  supi^rior  officer,  but  obviously  it 
should  usually  rank  as  an  offense  of  lower  grade.  The  total  number  of  con- 
victions for  this  offense  was  785;  the  average  sentence  was  for  4.34  years;  6 
per  cent  of  sentences  were  punished  by  imprisonment ;  43.69  were  punished  by 
confinement  of  less  than  2  years;  and  a  trifle  over  50  per  cent  were  punished 
by  some  period  greater  than  2  years,  there  being  1  death  sentence  and  18  sen- 
tences for  25  years  or  more.  It  will  be  noticed  that  the  average  sentence  for 
this  offense  was  almost  identical  with  the  average  sentence  for  the  offense  ( No. 
4  above)  of  assaulting  a  superior  officer,  and  that  in  both  cases  a  little  less  than 
50  per  cent  of  sentences  were  for  periods  of  confinemenjt  less  than  2  years.  But 
the«!e  two  offenses  were  treated  differently  with  respect  to  the  sentences  for 
higher  periods;  the  bulk  of  the  long-termed  sentences  for  assaulting  an  officer 
lying  between  5  and  10  years,  while  for  the  offense  of  disobeying  an  officer,  they 
were  spread  out  over  the  periods  between  3  years  and  25  years  or  more.  Com- 
paring the  absolutely  unlimited  nature  of  the  punishment  permitted  by  the 
Articles  of  War  to  be  imi>osed  by  the  court-martial,  and  observing  that  50  per 
cent  of  these  sentences  were  for  periods  of  under  2  years,  it  can  not  be  that  the 
tribunals  appear  to  be  seeking  to  exercise  the  maximum  of  severity  allowable, 
bat  rather  the  contrary. 

This  completes  my  survey  of  the  sentences  for  the  nine  principal  military 
offenses. 

In  the  foregoing  iwpiinentB  it  will  be  noticed  that,  since  a  cliarge  of  excessive 
severity  implies  the  habitual  resort  to  a  maximum  standard  allowable  under  the 
law.  the  standard  here  to  he  taken  must  of  necessity  be  the  standard  set  by  the 
Articles  of  War  as  adopted  by  the  act  of  Congress.  .ludging  by  this  standard, 
the  practices  of  the  court-martial,  to  any  candid  observer,  must  be  vindicated 
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from  the  cbarge  of  the  habitiud  emploTment  of  8e¥erlty;  rather  have  tfa^pn^ 
ceeded  in  a  direction  of  a  lenient  use  of  their  dlacretlon. 

But  the  mind  naturally  aedoB  to  test  this  issue  of  severity  by  any 
^accepted  standard  that  may  be  available,  apart  trom  the  Intwglble 
of  individual  notions.  There  appear  to  be  two  and  <Hily  two  sach  other 
ards  available.  One  is  the  standard  to  be  gathered  from  former  practteiafto 
Army;  the  other  is  the  standard  to  be  gathered  from  civil  ooorts.  Ndthvtf 
these  is  entirely  appropriate;  but  it  is  my  duty  to  see  what  light  can  be 
by  them  upon  the  present  subject 

(a)  Farmer  praeticch  of.oourtt^martial. — ^Unf6rtimately.ihe  reootds  anB|Hl« 
in  the  printed  reports  of  former  years  are  but  scanty  in  their  appUeaHoa  timr 
present  purpose.  No  data  as  to  the  length  of  sentences  have  been  pnbUalMi  k 
the  former  reports  of  my  office,  except  in  the  report  for  Uie  flscml  year  IMT-ttl 
and  then  only  for  the  offense  of  desertion.  Taking  these  data  for  such  light  h 
they  may  give  us  (Table  XIV,  page  81,  Report  of  the  Judge  Advocate  Genml 
1918),  we  find  that  the  length  of  sentence  did  increase  gradually  during  tint 
year.    The  figures  are  as  fallows : 

DESEBTION. 


MonUi. 


Uont. 


Total 
monthV 

mem  xlTen 
as  p^rtof 


(taM 


diflMlf 
impMd). 


1917. 

May 

June 

July 

AuKU'<t 

fcieptpmlwr 

Octol)er 

Novcmbi»r 

Dp* 0  nUr 

191S. 

January 

Februarv 

Minh..'. 

April 

May 

J  une 

Total 


48 
276 

seo 

l,(ifM.73 
2,521.75 

5. 153 


»,tt57 

\W5 
13.088.75 
lrs9Qii 
19.109 
24,399 

104.aM.25 


34  i 

as 

5;.» 


4H4I 

aa 


It  will  tlni.s  Ih»  seen  tlmt  the  avernjje  sentence  for  the  year  ending  June.  1918. 
WHS  Mlino8t  ttxnctly  alx  yeurs,  ns  compared  with  an  average  oU.58  years  fortitf 
period  (Jctoher  1.  1917,  to  September  31,  1918,  and  that  the  averape  of  six 
years  f()r  tlie  perlml  May.  1917-June,  1918.  starttnl  at  between  two  and  three 
years  f()r  the  first  seven  months  (»f  the  war,  and  then  rose  steadily  until  It  was 
renrhinp  nine  years  in  the  ftfte<»nth  month  of  the  war. 

I  do  not  i)retend  to  be  able  to  interpret  the  si^iflcance  of  this  {gradual  ri* 
In  the  averajre  lenjrth  of  siMitenee  for  the  offense  of  desertion.  So  many  oandi- 
tions  are  involvetl  that  any  one  of  several  hyixitheses  may  account  for  the  cir- 
cumstance. I  content  myself  with  ])ointinj;  out,  as  a  possible  explanation,  tlr 
principles  already  (iu(»te<l  from  Brijr.  <ien.  Oakes  in  his  rep<irt  on  desertion  Id 
the  (*ivil  War.  viz,  it  is  (pilte  i>ossihle  that  the  military  tribunals  bepin  with 
an  extremely  low  penalty,  but  that  as  the  training;  of  the  new  forces  proceeded 
in  camps  n  jjeneral  impre.ssion  obtaine<l  that  the  protwthm  of  the  army  a|!;ain$t 
the  spread  of  desertion  re<iuired  a  somewhat  more  stringent  penalty. 

As  t(»  any  other  offenses  than  desertion,  and  as  to  any  iierio<ls  prior  to  June, 
1917,  it  is  not  now  feasible  to  a.scertain  what  were  the  standanls  of  courts- 
martial  sentences  in  i)eace-time  practices.  But  inasmuch  as  a  coDditlon  of  war 
transforms  the  whole  situation  for  military  discipline  and  puts  into  effect  Uie 
strictest  standards  of  military  behavior,  it  is  not  poraible  to  presume  that  tlie 
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sentence  length  impoaed  in  former  peace-time  practice  would  afford  a  suitable 
standard  for  comparison  with  war-time  practice. 

(b)  Standard  gathered  from  eivU  oourtM:  Here  it  will  be  necessary  to  depart 
from  the  list  of  principal  military  offenses,  which  have  no  counterpart  in  the 
dvil  courts,  and  to  resort  to  the  princiiml  civil  offenses  represented  in  the  mili- 
tary records.  The  criminal  statistics  of  the  United  States  are  but  imperfeciiy 
organised  for  study,  and  the  only  available  record  for  the  present  purpose  thai 
could  be  found,  after  extensive  search,  is  in  the  report  of  the  Director  of  the 
Census  for  1910,  entitled  "  Prisoners  and  Juvenile  delinquents  in  the  United 
States."  Table  42,  at  page  64,  sets  forth  the  variance  in  periods  of  sentences 
imposed  for  the  various  civil  offenses.  Setting  these  side  by  side  with  the  sen- 
tences imposed  for  the  corresponding  offenses  by  military  courts  during  the 
year  ending  September,  1918,  the  result  is  shown  in  the  following  Table  I. 

Table  I. — Sentences  for  civil  offenae*  in  military  and  civil  courts  compared. 


OffeiMe  and  court. 


ForiEerv: 

MtK*.^  /number.. 

Miutary.........|p^rppnt.. 

r«i.ji  "  *  jnmiiber .  ■. 

"^' \perceiu.. 

**Mjiiry: 

>u"t«rr p2SV.; 

«'« {^^:: 

EmhcTiili»meiit: 

>««"«T fteTiSl:: 

^  .,  rnumbrr.. 

^^> ipercent.. 

Robbery: 

«".««T {S,T«SS:: 

c«v« te"~t:: 

Larceny: 

utn*-....  fnnmber.. 

*"^**nr Iperoent.. 

ncii  /number.. 

^^ ^'\tkTi»nt.. 

ftape: 

>„w.  „  /number . . 

"■^■■j iperoent.. 

n-n  /number.. 

GambBng: 

-"•ury «V.: 

ava teSS:; 

Borclary: 

*"'**«^ -Iperoent.! 

rn^^y  /number. . 

^^ \percem.. 

Threats  to  do  bodily  harm: 

«««t«y ■p'.S;:: 

„  .,  /number.. 

^^ ipercent.. 

Mqrder: 

i#tH«..«  /number.. 

«,  .,  /number.. 

^^ ipercent.. 

Menslan^ter: 

««««y {^^t. 

«'« t^: 


Total. 


Life  or 
death. 


223 

100 

1.200 

100 

14 
100 
128 
100 

162 
100 
487 
100 

117 
100 
904 
100 

1,025 

100 

10,136 

100 

15 
100 
Ttt 
100 

15 
100 

en 

100 

29 

100 

4,936 

100 

ao 

100 
235 
100 

34 

100 
937 
100 

33 

100 

1,487 

lO) 


3 

a2 


3 


»7 

40.6 

«38 

5 


10  vear^ 
and  over. 


7 
0.1 


MO 
41.7 
4  814 
86.9 


'34 

1.6 


35 

15.7 

43 

3.3 


1 
0.8 

22 

13.6 

7 

1.4 

42 

35.9 

192 

21.2 

89 

8.7 
130 
0.6 

4 

26.7 

181 

34 

1 

6.7 


4 

13.8 

227 

4.6 

5 

16.7 


4 

16.7 

109 

11.7 

•  7 
21.2 

520 
36.2 


5  to  9 
years. 


& 

2K.3 

146 

11.3 


3 
2.3 

31 

19.1 

22 

4.5 

34 

29.1 

205 

22.7 

181 

13.8 

393 

3.1 

2 

13.3 

174 

3L1 

3 

20 

1 

0.1 

8 

27.6 

750 

15.3 

4 

13.3 

1 

0.4 

2 

8.3 
3 

a3 

5 

l.'i.2 

419 

29.2 


I 


to  4 

I  to  2 

pars. 

year*. 

09 

20 

30  9 

0 

569 

323 

44.1 

25 

2 

3 

14.3 

21.4 

38 

49 

29.7 

38.3 

36 

23 

22.2 

14.2 

76 

117 

15.6 

24 

28 

3 

23.9 

3.6 

229 

138 

25.3 

14.7 

287 

188 

38.2 

18.3 

l.OTO 

.,2.636 

10.8 

13.8 

1 

6.7 

149 

117 

19.8 

15.5 

1 

6.7. 

7 

80 

1 

3 

7 

3 

34.1 

10.4 

3,015 

1.0G2 

4a9 

21.6 

5 

3 

16.7 

10 

2 

14 

0.9 

6 

3 

3 

8.3 

12.6 

7 

4 

0.7 

0.4 

•  9 

6 

37.2 

18.2 

341 

97 

23.7 

6.8 

Under 
1  year. 


iHanffMl. 
a  3,  death. 


*2haiiged.aconunnted.     •3  mitigated. 
« 1 18,  death.  *  1  mitigated . 


3» 

10.1 

209 

IC..*^ 

9 

64.3 

37 

28.9 

50 

30. » 

54.8 

1» 

148 
18.» 


87 

14^014 
78.2 

1 

6.7 

94 

12.  ft 

10 
66 

643 
05. » 

7 

34.1 

864 

17.6 

13 

43.3 

218 

f2.7 

8 

13. 5> 


18.2 

36 

2.& 


1 5,  death. 


In  the  above  table  the  percentages  are  the  significant  items.    On  the  whole,, 
it  appears  titiat  the  percentage  of  long  sentences  is  greater  in  the  military 


1110  ESTABLISHMENT  OF  MILITABY  JUSTICE.  '  '^ 

conrts  than  In  the  olvll  courts.  For  example.  In  the  offense  of  forgery  the 
se.nteiH»es.of  10  years  and  over  were^  15.7  f)er  cent  of  all  sentences,  while  In 
the  civil  courts  thej-  were  only  3.3  i)er  cent ;  the  sentences  for  5  to  9  years  were 
28.3  per  cent,  while  in  the  civil  courts  they  were  only  11.3  per  cent. 

But  this  general  trend  is  marked  by  so  many  exceptions  that  It  Is  hardly 
open  to  any  general  conclusions.  For  example,  in  perjury  the  military  court 
gave  a  sentence  of  under  one  year  for  64.3  per  cent  of  the  cases,  while  the 
civil  court  gave  its  lowest  sentence  In  only  28.9  per  cent  of  the  cases.  Simi- 
larly for  burglary  the  nlllitary  court  gave  Its  lowest  sentence  in  a  larger  per- 
centage of  cases  than  did  the  civil  court.  So.  too,  turning  to  the  highest 
sentence  it  appears  that  murder  and  manslaughter  received  less  severity  of 
sentence  in  the  military  courts  than  In  the  civil  courts ;  for  murder  only  41.7 
per  cent  were  sentenced  in  military  courts  to  the  death  penalty  or  life  im- 
prisonment, while  in  the  civil  courts  86.9  per  cent  received  such  penalty:  and 
similarly  for  manslaughter  the  percentages  of  sentence  of  life  impriBonment  or 
imprisonment  of  10  years  or  over  or  intl)rlsonment  from  5  to  9  years  were  only 
about  half  as  large  as  the  percentages  of  the  same  sentences  in  the  civil 
courts. 

Moreover,  it  must  also  be  remembered  that  the  moral  heinousness  and  danger 
of  even  these  civil  offenses,  common  to  both  codes,  varies  more  or  less  in  mili- 
tary life  and  civil  life.  Larceny,  for  example,  which  to  the  civilian  mind 
never  receives  the  deepest  measure  of  reprobation  anlbng  property  offenses,  has 
long  been  deemed  throughout  the  rank  and  file  of  the  Army  as  an  intolerable 
offense,  for  the  safety  and  mutual  confidence  of  military  Intimacy  as  fellow 
soldiers'  becomes  impossible  unless  every  soldier  can  be  assured  that  his  few 
and  precious  belongings  can  be  safely  left  unguarded  in  his  restricted  quarters. 
In  these  s«ctions  of  oar  country  where  the  horse  has  always  been  IndlspensoWt* 
to  every  man's  dally  occupation,  the  offense  of  horse  stealing  is  visited  i*ith 
penalties  which  seem  grossly  severe  to  the  residents  of  other  communities; 
indeed,  so  far  has  this  principle  been  carried  that  in  one  Southwestern  State 
noted  for  its  splendid  horses  the  law  (unless  it  has  been  recently  change*!) 
permits  the  owner  of  a  horse  to  shoot  the  horse  thief  while  in  the  act  of  running 
away  with  the  property,  a  privilege  not  accorded  by  the  law  of  any  other 
State  It  is  undoubtedly  due  to  this  sentiment  that  in  the  table  above  the 
offense  of  larceny  is  found  to  be  visited  with  sentences  of  more  than  two 
years  in  percentages  considerably  in  excess  of  the  percentages  found  in  the 

sentences  of  civil  courts.  ^        .    .,  ,       ^^„ 

I  mention  the  foregoing  instances  only  as  a  preface  to  the  general  suggestion 
that  the  use  of  longer  terms  of  sentences  in  military  courts  than  In  civil  courts 
for  some  of  the  above  civil  offenses  may  well  be  explained  by  the  exigencies  of 
Internal  military  life  and  by  the  habitual  standards  of  military  conduct  known 
to  ail  soldiers,  rather  than  by  any  disposition  on  the  part  of  military  tribunals 
to  iniDose  heavier  sentences  for  offenses  of  an  identicarl  nature. 

I  close  this  part  of  my  letter,  therefore,  by  noting  that  the  general  practices 
of  courts-martial,  judged  by  the  maximunf  sentences  alJ<>wa^*«J>y  ^**^^™k!1*^ 
code  must  be  deemed  not  to  merit  the  charge  of  excessive  severity  and  that.  In 
mv  opinion,  they  rather  merit  the  opposite  characterization.  ^      ».  _,^ 

This  general  t-onditlon  of  things,  however.  I  repeat,  must  of  course  be  sharply 
discriminated  from  the  question  of  the  excessive  a^^f '^X  f ,? , j[«»^^^' 
hSk^c  m  m  the  light  of  the  circumstances  of  the  individual  i^se 

That  is  a  question  totally  Irrelevant  to  the  judgment  to  be  passed  «Pon  t^^ 
nroprletv  of  the  practices  of  courts-martial  in  general,  as  judged  by  their 
averace^reatufent  of  the  offenses  coming  before  them. 

%^  TVrS^6i7«7|/  of  nentence. -When  we  come  to  the  question  of  variability 
of  intenceM  we  reach  a  subjtK!t  which  has  been  the  fertile  field  for  complaint 
ami  (mSiu  in  civil  courts  for  a  century  past.  It  is  notorious  that  the  ind^ 
nendent  jiilgment  of  different  courts  and  of  different  juri^  ^"!Ll'\^ 
?lu  ructcr  "^^^^^^  the  most  erratic  and  whlmsK^al  variety  Sj\<^h  has  been  the 
c  Xnt  bur^^^^  of  complaint  in  civil  justice,  and  it  can  hardly  be  hoped  tha 
mnhflrv  iustice  could  esaipe  a  similar  complaint  in  some  degree.  On  tht^ 
ot  1^-  imnd    it  m^^  remembered  that  here  the  individual  clrtnim- 

staiK'es  V  rV  L  widelv  that  a  variation  of  sentences  is  P?<:J«^«y  ""^JS?^-"" 
that  me  meW  variation  of  figures  in  Itself  signifies  very  little,  where  the  mdi- 
'^duaTclSstances  remain  totally  unknown  to  the  critic  Jf^^^*^^*^'  J 
variability  of  sentences  for  the  same  offense  is  something  which  naturally 
excU^  attention  and  caution,  and  it  should  be  the  object  of  appeWate  aulhori^ 
ties  to  equalize  the  penalties  for  the  same  offense  where  no  obvious  reason  for 
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sabstantial  difference  in  found.  How  far  the  revisory  authority  of  the  Judge 
Advocate  General  and  the  clemency  powers  of  the  Secretary  of  War  have  been 
effectual  to  secure  such  equalization  will  be  noted  later  in  this  letter.  At  the 
present  the  Inquiry  of  fact  is  whether  there  has  been  such  variability  and  at 
what  points  it  has  taken  place. 

Table  A,  above  referred  to  and  annexed  to  this  letter,  summarizes  for  the 
nine  principal  military  offenses  the  variance  of  the  sentences :  First,  by  months 
of  the  year  covered;  and,  secondly,  by  Jurisdiction  areas  from  which  the 
court-martial  records  come  up  for  revision.  In  summary  of  these  variances,  it 
is  here  to  be  noted  that  such  variances  obviously  exist:  that  these  variances 
are  not  in  themselves  any  more  striking  than  those  that  are  found  in  tbe 
sentences  of  civil  courts,  as  already  shown  in  table  B ;  and  that  in  seeking  the 
passible  source  of  these  variances  it  appears  very  strikingly  that  there  has 
been  a  slight  but  appreciable  increase  in  the  number  of  higher-period  sentences 
as  we  come  down  to  the  later  months  of  the  war;  and  that,  so  far  as  juris- 
dictional areas  are  concerned,  there  have  been  notable  variances  which  seem, 
in  some  cases,  to  localize  the  higher-period  sentences,  for  certain  offensesi  in 
certain  specific  areas. 

As  illustrating  the  foregoing  inferences,  it  will  be  sufficient  here  to  take  the 
single  offense  of  desertion.  Examining  it  by  months,  it  will  be  noticed  that 
the  long-term  sentences  ef  10  to  15  years  and  of  15  to  25  years  and  over  25 
years  increase  sliglUly  in  their  ratio  to  the  whole  of  tlie  sentences  for  the 
month  as  we  approach  the  later  months  of  the  year  under  examination.  For 
example,  for  the  months  of  October,  1917,  to  February,  1918,  there  were  no 
sentences  over  25  years,  although  the  number  of  convictions  increased  from  55 
to  196  (the  Increase,  of  course,  being  due  to  the  much  greater  ratio  in  the 
increase  of  arm^  forces).  But  during  the  months  of  April  to  July,  with 
approximately  the  same  number  of  convictions,  averaging  225,  the  number  of 
$)entences  for  over  25  years  increased  from  4  to  9,  to  15,  and  finally  to  33. 
Apparently,  therefore,  some  conditions  in  the  Army  changed  as  the  months 
advanced  so  as  to  induce  this  variance  In  the  direction  of  higlier-period 
sentences.  Just  what  those  conditions  were  are  not  even  the  subject  of  specu* 
lation  without  a  very  careful  inquiry;  merely  the  fact  is  here  pointed  out. 

Again,  turning  to  the  Jurisdictional  areas,  we  find  that  the  Central  Depart- 
ment shows  about  9  per  cent  of  sentences  for  ova:  10  years,  while  the  Eastern 
Department  shows  only  3  per  cent;  that  .the  Twenty-eighth  Division,  having 
21  convictions,  imposed  no  sentences  in  excess  of  10  years,  while  the  Eightieth 
Division,  with  exactly  the  same  number  of  convictions,  imposed  14  sentences 
sreater  than  10  yeara 

As  further  indicating  this  variance  by  Jurisdiction  areas,  a  glance  at  the 
same  Table  A,  under  the  offense  of  '*  absence  without  leave,**  shows  that  In 
the  Twenty-eighth  Division,  which  exhibited  the  above  leniency  for  desertion, 
80  the  offense  of  absence  without  leave  wajs  given  a  sentence  of  under  2  years 
for  127  out  of  140  convictions,  while  the  Eightieth  Division,  which  had  shown 
a  large  majority  of  l<mg*tenn  sentences  for  desertion,  was  on  the  other  hand, 
lenient  for  the  offense  of  absence  without  leave,  imposing  16  sentences  of  under 
2  years  out  of  20  convictions.  Comparing  again  the  Thirty -sixth  and  Thirty- 
ninth  Divisions,  with  substantially  the  same  number  of  convictions,  viz,  about 
175,  one  finds  that  the  former  imposed  about  20  sentences  of  above  10  years, 
while  the  other  Imposed  101  sendees  sibove  10  years.  This  same  Thirty-ninth 
Division  had  also  used  a  majority  of  liigher-period  sentences  for  desertion, 
whereas  the  Thirty-«ixth  Division  showed  for  desertion  a  record  that  averaged 
with  the  other  divisions. 

It  will  be  seen,  therefore,  that  in  many,  if  not  in  most  cases  the  extreme 
variance  may  be  traced  to  difference  of  practice  in  the  different  Jurisdictional 
areas.  Just  what  conditions  existed  which  would  Justify  in  the  individual 
cases,  or  in  the  general  trend  of  cases,  this  variance  between  divisions  can 
hardly  be  the  subject  even  of  hypothesis.  But  It  must  be  obvious  to  any 
candid  observer  that  there  do  exist  wide  differences  of  conditions,  not  only  In 
the  racial  and  educational  makeup  of  the  different  camps,  but  also  in  the 
morale  and  necessities  of  discipline  prevailing  in  different  camps.  It  is  well 
known  that  the  sentences  of  civil  courts  for .  civil  offenses  vary  widely  in  the 
different  States.  For  example,  in  1910  (census  reix>rt  »\>ove  cited,  p.  50),  the 
percentage  of  sentences  of  10  years  or  over  was  9.7  in  the  East  South  Central 
States,  but  was  only  0.1  in  the  New  England  States:  in  Mississippi  it  was 
22.51,  but  in  Oalifomia  It  was  oi^ly  J2.3.  This  illustration  is  mentioned  merely 
to  suggest  that  whenever  one  discovers  that  variances  in  sentences  have  n  cer- 


Ill2  ESTABLISHICKNT  OF  MILITABY  XDSTICK. 

tain  relation  to  variances  in  camps  or  divisions,  the  subject  becomes  at  ooce 
too  complex  for  hasty  Judgment. 

Whatever  may  have  been  done  or  may  now  be  contemplated  as  to  the  eqnalt- 
zation  of  sentences  by  commutation  in  the  way  of  clemency,  I  am  only  coo- 
cerned  here  to  point  out  the  facts  as  they  are  found  in  the  records  relative  to 
the  action  of  the  courts-martial  themselves,  as  are  revealed  in  any  noticeable 
amount,  seem  to  be  due  most  largely  to  differences  of  conditions  in  the 
different  camps,  divisions,  and  other  Jurisdictional  areas,  and  the  greatest 
caution  must  be  exercised  before  passing  Judgment  upon  such  variances  and 
Inequalities,  without  being  fully  ftimiliar  with  the  conditions  operating  in 
those  places. 

I  can  not  leave  this  subject  without  inviting  attention  to  the  enlightened 
tenor  of  the  principles  inculcated  thoroughly  upon  the  members  of  courts- 
martial  by  the  manual  which  serves  as  their  guide.  This  manual  Is  required 
to  be  studied  by  all  candidates  for  appointment  as  officers  in  the  training  camp, 
and  a  familiarity  with  its  contents  is  required.  Paragraph  342,  on  the  adapta- 
tion of  punishm^its,  reads  as  follows: 

"  In  cases  where  the  punishment  Is  discretionary,  the  best  Interests  of  the 
service  and  of  society  demand  thoughtful  application  of  the  following  prin- 
ciples :  That  because  of  the  effect  of  confinement  upon  the  soldier's  self -respect, 
confinement  is  not  to  be  ordered  when  the  interests  of  the  service  permit  it  to 
be  avoided;  that  a  man  against  whom  there  is  no  evidence  of  previous  con- 
victions for  the  same  or  similar  offenses  should  be  punished  less  sever^y 
than  one  who  has  offended  repeatedly;  that  the  presence  or  absence  of  ex- 
tenuating or  aggravating  circumstances  should  be  taken  into  consideration  in 
determining  the  measure  of  punishment  in  any  case ;  that  the  maximum  limits 
of  punishment  authorized  are  to  be  applied  only  in  cases  in.  which,  from  the 
nature  and  circumstances  of  the  offense  and  the  general  conduct  of  the  offender, 
severe  punishment  appears  to  be  necessary  to  meet  the  ends  of  discipline;  and 
that  in  adjudging  punishment  the  court  should  take  into  consideration  the 
individual  characteristics  of  the  accused,  with  a  view  to  determining  the 
nature  of  the  punishment  best  suited  to  produce  the  desired  results  in  the  case 
in  question,  as  the  individual  factor  in  one  case  may  be  such  that  punishment 
of  one  kind  would  serve  the  ends  of  discipline,  while  in  another  case  punish- 
ment of  a  different  kind  would  be  required.'* 

It  is  confidently  believed  that  the  principles  thus  Inculcated  upon  members 
of  the  courts-martial  will  be  found  not  to  have  been  substantially  departed  from 
when  tested  by  the  results  shown  in  the  above  figures  for  1917-18. 

4.   ATTITUDE  OF  THE  JUDGE  ADVOCATE  OBNEBAL'S  OFFICE.  AS  TO  SBVKBE  OtL  VASIABtE 

SENTENCES. 

The  disUiwl  Implication  running  throughout  the  remarks  of  Senator  Chamber- 
lain is  that  ttiere  is  no  central  authority  which  can  check,  equalise,  and  correct 
such  severity  or  variability  as  may  be  found  to  be  excessive;  in  other  words, 
that  the  Judge  Advocate  Oenerars  Office,  charged  with  the  duty  of  revising 
these  court-nuirtial  records  either  acqitesces  in  the  remits  of  the  court^nartial 
sentences  as  approved  by  the  reviewing  authority  of  the  division  or  department 
or  makes  no  attempt  to  check  any  excesses  by  revisory  action. 

It  is  necessary  therefore  to  emphasize  what  has  been  already  pointed  out 
above,  that  the  Judge  Advocate  General's  Office  scrutinises  the  court-martial 
records  for  the  very  purpose  of  discovering  not  only  errors  of  law  or  procedure, 
but  also  excesses  of  sentence.  The  law  section  of  the  military  Justice  dIvisioD 
besides  scrutinizing  the  records  for  errors  of  law  or  jmcedore  has  ttom  time 
to  time  made  recommendations,  when  sending  back  ^|^M^i^c9Mtl  to  the  reviewini: 
authority,  that  the  sentence  be  revised^  But,-fwt$bermore,  the  <***»™^«Ky  aeetiOD 
of  the  military  Justice  division  occupies  itself  exclusively  with  the  scrutiny  •)f 
records  after  the  man's  confinement  has  begun  and  il&  application  for  clemency 
has  been  filed. 

But  it  is  not  enough  to  point  out  the  existence  of  these  powers  and  practkM 
of  the  Judge  Advocate  Greneral's  Office.  Inquiring  into  tlie  rssnlts  to  see  what 
the  facts  show  I  ask :  To  what  extent  has  the  Judge  Advocate  General's  Office 
called  for  a  reduction  of  sentence  by  recommendation  of  clemency  to  the  Secre- 
tary of  War? 

(1)  The  extent  of  such  rcommendations  as  to  nuiliber  of  sentences  will  be 
found  by  taking  the  total  number  of  sentences  for  all  offtoftsss  classified  by 
length  of  term,  noting  the  number  of  these  sentences  recommended  for  reduo^ 
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tion  by  clenieDcy  by  the  Judge  Advocate  (renerarH  Office,  and  then  reckoning 
the  percentage  of  offenses  of  each  length  thus  reduced.  This  gives  the  follow- 
ing results: 

Table  B. — Distribution  of  sentence  reductions  by  Judge  Advocate  OeneraVs 

Office  according  to  length  of  original  sentence. 


Total 

Behmaywrs - 

2to  3  yean 

3  to  5  yean 

5  to  10  yean 

l»tol57ean 

15  to  25  yean 

Syeanormoro 


Total  aen- 

t«noes,  bv 

lenstn  oi 

terms,  for  0 

principal 

military 

offanaee, 

Oct.  1, 19i7, 

to  Sept.  30, 

1918. 


7,624 


3,886 
4S3 
483 

1,064 
636 
373 
150 


Sentenoes  recom- 
mended by  Judge 
Advocate  Qen- 
eral's  Office  for 
reduction,  0  prin- 
cipal miUtaiy  of- 
fenses, Jan.  1  to 
Dec.  31,  lOlf. 


Number. 


047 


330 

174 

135 

197 

68 

33 

10 


Per  cent. 


13.43 


8.40 
36.03 
38.00 
18.51 
10.86 
8.84 
6.38 


The  important  thing  to  notice  about  the  table  is  that  it  shows  12  per  cent  of 
the  total  sentences  to  have  been  reduced  by  clemency  exercised  on  recommenda- 
tioo  of  the  Judge  Advocate  General.  I  see  no  reason  to  doubt  that  this  12  per 
cent  is  ample  enough  to  cover  all  the  Individual  cases  in  which  an  excessive 
severity  would  have  been  apparent  on  the  face  of  the  record. 

The  above  table  shows  the  reduction  in  its  relation  to  the  sentences  of  differ- 
ent lengths.  The  table  shows  that  the  largest  percentage  of  reduction  occurred 
in  the  sentences  of  medium  length,  and  that  the  smallest  percentages  of  reduc- 
tion occurred  in  the  sentences  of  shortest  and  of  longest  periods. 

This  result  is  i)erfectly  natural  and  appropriate.  The  shortest  sentences  are 
those  in  which  there  would  be  the  least  call  for  reduction  by  clemency  on  the 
fsipund  of  axGCMsslKe  severity...  Th^ulepgpKt  sentences  ace -those  in  whidi  the 
reduction  tm'  the  ground  of  excessive  severity  would  presumably  not  bring  them 
to  an  extremely  low  period  and  therefore  In  which  the  time  for  recommending 
such  reduction  Itiad  presumably  not  arrived. 

(2)  How  mu|sh  total  reduction  did  tliis  action  effect  in  the  total  length  of  all 
tbe  sentences  acted  xxpon^  This  will  afford  some  gauge  of  the  thoroughness  of 
the  action  in  t)ie  nature  of  clemen<^.  Table  G  below  shows  the  number  of 
sentences  reco^avnended  for  reduction,  tbe  total  years  of  the  original  sentences^ 
tbe  total  yearv  reduced  on  recommendation  of  the  Judge  Advocate  General's 
Office,  and  the  net  years  of  sentence  as  actually  served.  The  figures  are  given 
for  the  Dine  pHpcipal  military  sentences,  as  well  as  for  the  total  thereof. 

Referring  to  the  taIHe  for  details  as  to  the  specific  offenses,  I  will  point  out 
here  merely  that  the  total  reduction  effected  was  a  reduction  of  8,876  years  out 
of  an  original  period  of  4381  years,  or  a  reduction  of  89i  per  cent  In  other 
words,  action  of  this  office,  in  effecting  reductions  in  the  1,147  sentences  selected 
on  their  merits  for  reduction,  cut  them  down  to  10.50  per  cent  of  their  original 
ftmount.  Presenting  the' same  result  in  another  form,  the  same  table  shows  that 
the  average,  itflginf^  sentenee-  of  -these -1,147  sentences  was  for  a  period  of  8.78 
years  (or  nearly  fbur  years),  and  that  the  average  sentence  as  reduced  was 
only  0.40  of  one  year,  or  less  than  five  months. 

These  figures  as  to  reduction  effected  in  the  length  of  the  sentences,  demon- 
strate that  the  action  of  this  office  was  a  radical  one,  and  must  have  served 
to  eUmlnate  the  excessive  severity  In  those  sentences.  That  the  sentences 
selected  for  such  recommendations  of  clem^icy  Included  all  of  the  sentences 
meriting  the  term  "  severe  **  neither  I  nor  anyone  else  would  be  in  a  position 
either  to  affirm  or  deny  without  a  consultation  of  every  record.  But  I  think 
that  it  is  fair  to  assume  that  the  scrutiny  of  the  officers  of  the  Judge  Advocate 
General's  staff  presumably  included  all  of  those  cases  in  which  an  excessive 
severity  was  obvious  on  the  face  of  the  record. 
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Table  C. — ReducHona  of  sentences  recommended  by  Clemency  Division,  J.  A. 
G,  O.,  according  to  amount  of  reduction.    Jan,  i,  1918,  to  Dec,  31,  1918. 


OfTenses. 


Total  offenses 

Desertion 

Abeenoe  without  leave. . . 

Sleeping  on  post 

Assttilt  atid  attempt  to 
assault , 

Matiny , 

Disobedience,  disrespect, 
disloyalty 

Disobedience  of  regula- 
tions  

Disobedience  of  orders . . . 

Miscellaneous,  forgery, 
laroeny,etc 


Num- 
ber of 
court- 
martial 

sen- 
tences. 
Oct.!, 
1917, 

to 
Sept. 

30, 
1918. 


12,472 


2,025 
3,362 

eo9 

173 
51 

1,404 

208 
1,106 


Number  of 
sentences 
recom- 
mended 
by  Judge 
Advocate 
General's 
OlTlcefor 
reduction. 


Num- 
ber. 


1,147 


577 

112 

63 

34 
10 

151 

46 
105 

200 


Years  of  orig- 
inal  sentence 

incases 
selected  for 
recommen- 
dation. 


Per 
cent. 


0.20 


23.49 

3.33 

10.34 

19.65 
19.61 

10.75 

22.16 

8.78 

4.13 


Num- 
ber. 


4,331.28  .   3.78 


2,193.49 
361.67 
187.08 

135.00 
49.00 

567.17 

192.75 
374.42 

837.87 


Total  years 
reduced  on 
recommenda- 
tion of  Judge 
Advocate  Gin- 
eral's  Office. 


Net  years  of 
sentence  as 


Aver- 
age. 


3.80 
3.23 
2.97 

3.97 
4.90 

3.75 

4.19 
3.57 

4.19 


Num- 
ber. 


3,876.69 


2,056.56 
313.72 
150.14 

108.09 
46.81 

454.57 

116.07 
338.50 

740.80 


Per 
cent 

on 
third 

col- 
umn. 


80.50 


93.76 
86.74 
80.25 

80.07 
95.53 

80.15 

60.22 
90.41 

80.13 


Total 

years. 


454.50 


136.93 
47.95 
36.94 

26.91 
2.19 

112.00 

76.68 
35.92 

91.07 


Per 
'  oect 
I    of 

I  STBT- 
SgK. 


Aver- 

4Se 

In 

years. 


0.40     laso 


.34  <  6.34 

.43  n.» 

.50  i«-:3 

.79  I  19.93 

.22  4.4: 

.75  '  ».» 

1.67  39.78 

.34  9.S0 

.46'  10.  «r 
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EFFECTIVENESB  OF  RECOMMENDATIONS  OF  THE  JX7DGE  ADVOCATE  GENERAL'S  OFFICE. 


But  the  foregoing  demonstration  of  the  <extent  of  mitigation  of  severity  ef- 
fected by  the  Judge  Advocate  GeneraFs  Office,  through  its  recommendations,  is 
vain  and  meaningless,  according  to  Senator  Chamberlain.  In  his  remariss  I 
find  it  repeatedly  asserted  and  Implied  that  the  commanding  officer  of  the  di- 
vision or  department — in  technical  expression,  the  reviewing  authority — is  not 
obliged  to  follow  and  does  not  follow  thes0  recommendations,  "  Court-martial 
sentences  found  by  the  reviewing  authorities  to  be  null  and  void  for  want  of 
jurisdiction,"  he  states,  "  have  been  allowed  to  stand."  "  The  military  com- 
mander is  not  obliged  either  to  ask  for  legal  advice  or  to  follow  it  when  ho 
has  asked  for  it  and  it  has  been  given  to  him  by  responsible  law  officers  of 
the  Army."  "Courts-martial  shoufld  be  required  to  accept  the  interpretation 
of  the  law  by  a  responsible  law  officer." 

Here  again  we  have  arrived  at  a  simple  question  of  fact  There  Is,  to  b^ 
sure,  a  question  of  legal  theory  involved.  The  records  of  courts-martial  come 
to  the  Judge  Advocate  General  to  "  revise  " ;  and  what  legal  effect  this  **  revi- 
sion ought  to  have  in  theory  is  a  mooted  question  of  law  and  policy  on  which 
it  is  needless  to  enter  here.  Suffice  it  to  say  that  a  difference  of  view  exists? 
and  that  the  judgment  expressed  by  the  Judge  Advocate  General  In  his  appellate 
capacity  is  customarily  phrased  in  terms  of  a  recommaidation  to  the  com- 
mander in  the  field.  But  this  question,  after  all,  like  many  questions  of  funda- 
mental principle,  may  become  practically  irrelevant  in  the  light  of  the  ftict**. 
The  assertion  made  in  Senator  Chamberlain's  remarks  is  an  assertion  of  fact 
viz,  that  the  commanding  officer  does  not  follow  the  legal  advice  which  is  given 
him  and  does  not  accept  the  rulings  of  the  responsible  law  officer. 

On  the  question  of  fact,  let  the  facts  themselves  answer : 

The  cases  fall  necessarily  into  two  groups.  One  class  of  cases  coming  to 
the  Judge  Advocate  General  for  revision  under  United  States  Revised  Statutes. 
section  1199,  the  thirty-eighth  article  of  war,  and  (5eneral  Order  No.  7,  January. 
1918,  require  and  receive  no  other  revision  or  approval  than  that  given  by  the 
Judge  Advocate  General.  The  other  class  of  cases  includes  all  sentences  of  death 
and  of  dismissal  of  officers,  which,  under  the  forty-eighth  article  of  war,  require 
confirmation  by  the  President  as  well  as  certain  other  cases  in  which  error  of 
law  has  been  found,  but  the  execution  of  the  sentence  has  not  been  suspended 
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by  the  reviewing  aattaority.  The  former  class  of  records  go  directly  back 
from  the  Julge  Advocate  General  to  the  reviewing  authority  in  the  field;  the 
latter  class  of  casea  go  from  the  Judge  Advocate  General  through  The  Adju- 
tant General  and  the  Chief  of  Staff  to  the  Secretary  of  War,  and  sometimes 
to  the  President.  The  question  of  fact  is,  therefore,  in  what  proportion  of 
oases  does  purely  military  authority  fall  to  give  effect  to  these  revisory  rulings 
of  the  Judge  Advocate  General? 
The  results  in  both  classes  of  cases  are  shown  In  the  following  Table  D : 

Table  D. — Effect  of  aeiian  of  Judge  Advocate  OmeraVn  Ogtce  October,  19tt,  to 

September,  1918. 


Caaes  reoommend«d  for  modiflcAtioo 
<m  legft]  ip'ouxids.i 

or  disapproval 

Niimber 
ofcasM. 

RaoooMMiMlatlans 
Stwoflfloot. 

BeoommeiKlatiod 
not  glT«n  effect. 

Number. 

Percent. 

Number. 

Pereent. 

To  reviewing  aiitlionty 

12S 
141 

131 
135 

96.  S 
85.7 

4 
6 

3.2 

To  W*r  Department .' -  - 

3.8 

ToU] 

a63 

266 

06.2 

10 

3.8 

*  Does  not  inciode  a  few  cafiea  in  which  the  recommendation  referred  only  to  tbe  place 
of  conanement: 

It  thus  appears  that  out  of  a  total  for  the  period  covered  of  266  cases  recom- 
mended by  the  Judge  Advocate  General  for  disapproval  on  legal  grounds,  there 
were  only  10  cases  in  which  ttie  Judge  Advocate  General's  ruling  was  not  fol- 
lowed; of  these  cases,  4  were  not  followed  by  the  reviewing  authority  in  the 
field,  and  6  were  not  followed  in  the  Secretary  of  War's  Office. 

lu  the  light  of  these  facts,  I  think  I  am  justified  in  asserting  that  the  records 
disclose  no  foundation  for  the  assertion  which  Senator  Chamberlain  has  been 
led  to  make.  It  is  not  a  fact  that  the  military  commander  or  that  any  military 
authority  proceeds  to  follow  out  the  dictates  of  his  own  discretion  regardless 
"of  the  interpretation  of  the  law  by  a  responsible  law  officer,"  nor  that  he 
falls  to  follow  the  legal  advice  "when  he  has  asked  for  it  and  it  has  been 
0ven  to  him  by  the  responsible  law  officers  of  the  Army."  Whatever  may  be 
the  legal  theory  of  the  function  now  placed  by  statute  in  the  Judge  Advocate 
General  as  the  law  officer  or  appellate  tribunal  for  military  justice  in  the 
Army,  that  theory,  becomes  virtually  immaterial  in  the  light  of  the  facts  dur- 
ing the  period  of  the  war.  The  state  of  things  supposed  by  the  Senator  to 
exist,  simply  does  not  exist.  Virtually  the  recommendations  of  the  Judge 
Advocate  General  are  given  practical  effect  in  the  same  manner  as  the  trial 
courts  in  civil  justice  give  effect  to  the  mandate  of  the  supreme  court  of  the 
State. 

e.    MILITAKY  LAW    AS  DEPENDENT  ON   THE   MILITARY  COMMANDER'S   DISCRETION. 


But  this  brings  me  naturally  to  the  last  and  most  general  assertion  containefl 
in  the  Senator's  remarks,  viz,  that  the  general  treatment  of  accusecl  soldiers 
is  not  according  to  the  strict  limitations  of  law  as  embodied  in  the  military 
penal  code,  but  is  made  to  depend  upon  the  arbitrary  discretion  of  the  com- 
manding officer  in  each  csise ;  or,  to  use  the  Senator's  own  langimge,  "  the 
records  of  the  courts-martial  in  this  war  show  that  we  have  no  military  law 
or  system  of  administering  military  justice  which  Is  worthy  of  the  name  of 
law  or  justice;  we  have  simply  a  method  of  giving  effect  to  the  more  or  less 
arbitrary  discretion  of  the  commanding  officer." 

As  a  concrete  demonstration  of  the  incorrectness  of  this  assertion,  the  fore- 
going facts,  taken  directly  from  the  records  of  the  courts-innrtlal,  npiK*ale(l  t<»  by 
the  Senator^  must  suffice  as  a  principal  refutation.  And  yet  the  Senator's  re- 
marks call  for  more  than  the  citation  of  concrete  facts  to  tlie  rrmtrnry.  I 
will,  therefore,  take  the  opportunity  to  point  out  briefly  what  general  dlfTcr- 
ence  does  exist  between  military  justice  and  civil  justice. 

The  substance  of  my  counter  assertion  is  that  althougli  the  theory  of  mllitnry 
justice  does  differ  slightly  from  the  theory  of  civil  justice,  yet  in  substance 
and  in  practice  both  of  them,  in  our  inherited  Anglo-American  syntem,  are 
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fundamentally  identical,  in  that  Justice  \b  founded  upon  and  strictly  limited 
by  the  requirements  and  safeguards  of  strict  rules  of  law. 

The  only  kernel  of  correctness  In  the  abstract  statement  of  Senator  Cham- 
berlain  is  that  the  theory  of  military  justice  is  in  its  general  purpose  somewhat 
different  from  the  theory  of  civilian  criminal  justice.  The  contrast  of  theory 
l)etween  the  two  is  well  set  forth  in  a  statement  of  Gen.  William  T.  Sherimiii, 
made  30  years  ago,  in  discussing  our  Articles  of  War : 

"  The  object  of  the  civil  law,"  he  says,  "  is  to  secure  to  every  human  being 
in  a  community  the  maximum  of  liberty,  security,  and  happiness  consistent 
with  the  safety  of  all.  The  object  of  military  law  is  to  govern  armies  com- 
posed of  strong  men,  so  as  to  be  capable  of  exercising  the  largest  measure  of 
force  at  the  will  of  the  Nation." 

This  definition  of  Gen.  Sherman  shows  that  the  objects  to  be  attained  are 
different,  in  that  military  justice  aims  to  make  the  man  a  better  soldier  or 
to  eliminate  him  from  the  military  organization  if  he  can  not  be  improved, 
while  civilian  justice  looks  to  the  ultimate  protection  of  the  community  at 
large. 

But,  once  this  difference  of  theory  and  purpose  is  conceded,  the  two  systems 
proceed  in  identical  method,  viz,  by  the  application  of  strict  rules  and  regu- 
lations so  drawn  as  to  give  equal  and  fair  treatment  to  all  men,  and  to  protect 
them  against  mere  arbitrary  discretion  on  the  one  hand  and  the  Inflexible 
rigor  of  automatic  penalties  on  the  other  hand. 

■■'■■  The  former  end  is  attained  by -a*  system  of  courts,  procedure,  and  definitions 
of  offenses,  which  contains  the  counterpart  of  civilian  justice  in  virtuaib 
every  respect;  and  which,  as  already  noted,  is  superior  to  the  civilian  system 
in  its  ample  provision  for  automatic  appellate  review  in  every  case  These 
rules  and  regulations  are  fully  set  forth  in  the  Manual  for  Courts-Martial: 
every  officer  is  required  to  be  familiar  with  this;  and  a  new  edition  of  50,0(N) 
copies,  revised  to  date,  was  just  printed  in  October. 

The  other  aim,  to  protect  the  offender  from  the  harsh  consequences  of  a  rigid 
system  of  penalties,  is  secured  by  the  method  of  indeterminate  sentences,  i.  e.. 
virtually  a  probationary  sentence  for  every  man  whose  offense  is  not  so  heinous 
as  to  rquire  inmiediate  separation  from  the  Army.  For  seven  years  past,  mili- 
tary justice  has  possessed  an  indeterminate  sentence  and  probation  system 
which  is  in  advance  of  that  of  any  State  of  the  Union ;  for  it  possesses  virtually 
no  minimum  limit.  How  effective  it  is  in  mitigating  and  commuting  the  sen- 
tences originally  imposed  has  been  seen  in  the  figures  already  set  forth. 

The  system  of  military  justice  thus  established  is  one  of  law  and  orderly 
piwt?dute,*ftiJt  tme'of  •afWtrarsr'ttt«cretit)n  of' the  commanding  officer."  The  pro- 
ceedings are  so  conducted  as  to  preserve  for  scrutiny  of  the  superior  authority 
every  point  of  law  which  can  possibly  be  raised  for  the.  protection  of  the 
accused.  The  accused  is  furnished  a  copy  of  the  proceedings  on  request.  This 
record  goes  up  to  the  reviewing  authority,  and  then  to  the  Judge  Advocate 
General.  The  Judge  Advocate  General's  rulings  on  revision  represent  the 
application  of  all  those  legal  principles  which  are  required  by  law  and  rela- 
tions to  be  observed— definition  of  offenses,  organization  of  the  court,  due  pro- 
cedure, sufficiency  of  proof,  limitations  of  penalty,  and  so  on.  And  the  judg- 
ment of  the  Judge  Advocate  General,  embodying  those  principles,  is  practically 
enforced  and  put  into  effect  by  the  commanding  officers  with  virtaally  the 
same  effect  as  the  decision  of  an  appellate  civilian  court.  The  picture  drawn 
of  an  arbitrary  commanding  officer  contemptuously  ignoring  the  limitations 
of  law  as  embodied  in  the  opinion  of  the  Judge  Advocate  General  is  incorrect. 
In  justice  to  officers  of  the  Army  who  have  in  the  stress  of  war  acted  as  c(hi- 
vening  authorities  it  should  be  dismissed  from  the  minds  of  ttie  American 
people. 

The  foregoing  figures  and  facts  amply  show  this.  But  another  and  convinc- 
ing way  to  understand  it  would  be  to  read  a  few  records  ftt)m  the  Judge  Advo- 
cate General's  Ofl[lce.  They  bear  all  the  familiar  marks  of  a  record  in  any 
civilian  court  of  criminal  appeal.  Except  for  the  subject  being  a  military  offense, 
the  spirit  permeating  them  Is  essentially  not  different  fkt)m  that  of  the  records 
of  a  civilian  court — the  same  raising  of  legal  questions  as  to  the  allegations  of 
the  offense,  the  jurisdiction,  the  procedure,  the  evidence,  and  the  judgment  The 
whole  record  is  redolent  of  legalism.  No  one  can  read  these  records  and  not 
admit  that  the  system  of  military  Justice  is  as  full  of  legal  lindtations  as  any 
civilian  system.  Some  might  even  infer  that  the  technicalities  of  dvlliaii 
criminal  law  are  too  prominent    But  none  could  assert  the  contrary. 
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That  military  justice  can  not  be  improved  In  many  details  could  certainly  not 
be  maintained.  Mnch  miglit  be  said  on  this  subject.  But  neither  does  any  one 
maintain  that  civilian  justice  is  perfect.  The  experience  of  the  past  year  and  a 
halt  When  care^lly  studied,  will  doubtless  reveal  numerous  details  in  which 
improvement  of  the  military  code  can  be  secured.  It  will  first  be  necessary  to 
compare  divergent  opinions,  based  on  differences  of  local  experience  and  of  im- 
portant policiea  But  the  same  is  true  of  each  one  of  our  institutions,  civil  as 
well  as  military,  that  ha.H  passed  through  the  crucible  of  war  time.  What  we 
possess  is  a  system  of  military  justice  founded  on  the  Constitution,  the  statutes 
of  Congress,  and  the  President's  regulations,  administered  in  the  trial  courts  by 
officers  required  to  be  familiar  with  it,  and  scrutinized  in  the  appellate  stages 
by  professional  lawyers  whose  sole  object  is  to  insure  conformity  in  every 
substantial  detail  to  those  requirements  of  law. 

E.  H.  CaowDEB, 
Judge  Advocate  General. 


letter  to  senator  chauberi.ain. 

February  13,  1919. 
Hou.  George  E.  Chamberlain, 

United  States  Senate, 

My  Dear  Senator  (Chamberlain:  On  the  appearance  of  your  remarks  in  the 
Congressional  Rword  on  January  3,  1919,  with  reference  to  the  administration 
of  military  justice  during  the  war,  I  at  once  directed  that  the  Judge  Advocate 
General's  Office  prepare  such  data  as  are  available  for  your  information  and 
that  of  the  Senate  dealing  with  the  subject.  It  is  not  unnatural  that  so  grave 
a  matter  as  this  should  attract  widespread  public  attention  and  that  the  humane 
sentiments  of  Senators  an<l  the  put)Uc  should  be  stirred  by  such  representations 
as  were  made  to  you  and  formed  the  basis  of  your  remarks. 

In  the  meantime,  as  I  have  happened  to  be  a  lawyer  and  to  have  had  consider- 
able experience  as  an  executive  in  dealing  with  the«administration  of  criminal 
law  and  of  prison  discipline,  my  own  attention  was  not  unnaturally  attracted  to 
the  administration  of  military  justice  upon  my  assumption  of  the  office  of 
Secretary  of  War.  Until  the  entry  of  the  United  States  into  the  European 
war  I  found  it  possible  i>ersonally  to  examine  the  records  in  most  of  the  cases 
involving  serious  penalties.  This  became  impructlcable  with  tbe  increasing  de- 
mands upon  my  time,  and  I  therefore  came  to  rely  for  my  action  in  these 
matters  more  and  more  upon  the  elaborate  reviewing  machinery  erected  in  the 
Office  of  the  Judge  Advocate  General  to  deal  with  these  cases,  although  when 
any  doubt  was  brought  to  my  attention,  either  by  division  of  opinion  or  from 
outside  suggestion,  I  either  personally  examined  the  records  or  caused  them 
to  be  independently  examined  by  lawyers  whose  relation  to  the  subject  was 
purely  judicial.  It  seemed,  therefore,  quite  incredible  that  any  general  and 
widespread  perversion  of  the  principles  of  justice  could  have  crept  into  a  sys- 
tem with  the  workings  of  which  I  was  thus  familiar  and  the  organization  of 
which  seemed  to  me  so  well  calculated  to  secure  thorough  consideration  and  the 
application  of  most  humane  policies. 

The  Judge  4dY0CAt«.  General  has  just  handed  me  a  letter  covering  such  pre- 
liminary examination  as  he  has  been  able  to  make  of  the  situation,  which  is  to 
be  followed  by  a  report  much  more  comprehensive  in  character;  but  the  In- 
quiry so  far  made  has  developed  a  situation  which  I  think  ought  to  be  brought 
to  your  attention  at  once  and  which  I  have  no  doubt  you  will  be  glad  to  bring 
to  the  attention  of  the  country  in  order  that  the  interest  which  has  been 
aroused  on  this  subject  will  have  before  it  all  the  facts  which  ought  to  be  con- 
sidered before  any  ju<lgment  is  formed  or  any  apprehension  created  on  the  part 
of  parents  or  friends  of  those  in  the  military  establishment  that  soldiers  are 
subject  to  a  harsh  and  unequal  discipline. 

In  addition  to  the  data  presented  in  Gen.  Crowder's  letter,  I  beg  leave  to  ex- 
press my  willingness  to  produce  all  other  data  and  information  within  the 
control  of  the  department  which  would  be  useful  or  interesting  to  the  members 
of  tlie  committee. 

CordiaJlly,  yours, 

Newton  D.  Baker. 

Secretary  of  War, 
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lbtteb  to  ms.  lunn. 

Wab  Depastmezit, 
Wa9hinfft(m,  March  i,  1919. 
Hon.  George  R.  Lunn, 

House  of  RepreaeniativeB. 

Mt  Deab  Mb.  Lunn  :  I  think  I  can  answer  your  question  about  the  course 
of  military  Justice  during  the  war  more  adequately  by  sending  you  the  in- 
closed copy  of  a  letter  written  by  Gen.  Crowder  to  me  than  in  any  other  way. 
Immediately  after  the  original  discussion  of  the  subject  in  the  Senate,  I  asked 
Gen.  Crowder  to  give  me  a  comprehensive  memorandum  covering  the  whole 
matter.    This  letter  resulted.    Its  statements  are,  I  think,  most  reassuring. 

In  the  meantime,  I  may  say  that  during  the  war  we  investigated  and  acted 
upon  the  cases  involving  the  death  penalty  and  dishonorable  discharge  from 
the  service.  The  great  number  of  cases  involving  long  terms  of  imprisonment 
could  not  be  circumstantially  reviewed  under  the  pressure  then  existing.  The 
fact  of  the  legality  and  sufficiency  of  the  trials  was  inquired  into  and  the 
cases  otherwise  put  aside  for  mature  consideration.  A  board  of  officers  or- 
ganized In  the  Office  of  the  Judge  Advocate  General,  known  as  the  clemency 
board,  has  been  at  work  for  some  weeks  reviewing  these  postponed  matters 
and  I  have  already  in  a  good  many  cases  acted  upon  the  suggestion  of  that 
board  by  reducing  some  of  the  longer  sentences  to  such  terms  of  imprison- 
ment as  would  have  been  imposed  for  like  offenses  under  the  peace-time  pro- 
cedure in  force  in  the  department. 

Cordially,  yours,  Newton  D.  Bakes, 

Secretary  of  War. 

Exhibit  104. 
I  From  Congressional  Record,  Feb.  10,  1919.] 

Mr.  BuBNETT.  Mr.  Chairman,  a  few  days  ago  I  felt  called  upon  to  criticize 
some  of  the  methods  of  the  War  Department  in  regard  to  the  infamous  system 
of  courts-martial  that  were  being  held  in  our  armies.  In  the  course  of  those 
remarks  I  criticized  somewhat  severely  Gen.  Ansell,  who  had  been  acting  as 
Judge  Advocate  General.  Facts  that  have  come  to  my  attention  since  that  tinite 
have  led  me  to  believe  that  I  was  perhaps  too  harsh  in  that  criticism.  I  have 
received  a  letter  from  Gen.  Ansell,  and  the  gentleman  who  handed  that  letter 
to  me  stated  that  I  was  at  liberty  to  place  it  in  the  Record.  This  letter  shows 
much  of  the  activity  of  Gen.  Ansell  in  trying  to  reform  the  infamous  system. 

It  always  gives  me  pleasure  when  I  have  done  even  a  partial  injustice  to 
anyone,  to  admit  that  fact,  or  make  reparation.  I  do  not  believe,  however, 
that  even  from  the  letter  of  Gen.  Ansell  Itself  that  he  has  been  entirely  blame- 
less. He  shows  in  the  letter  that  he  did  make  his  appeal  to  Gen.  Crow*der.  to 
the  Chief  of  Staff,  and  to  the  Secretary  of  War,  urging  the  correction  of  the 
system  that  had  grown  up,  and  which  he  thought,  and  which  I  tliink,  beyond 
question,  they  had  the  right  to  revise  and  change.  He  shows  that  he  tried  to 
secure  reconsideration  in  a  number  of  cases,  and  was  overruled.  But,  Mr. 
Chairman,  my  reason  for  now  criticizing  him — ^not  so  harshly  as  before — ^Is 
that,  as  he  knew,  that  those  iniquities  were  being  perpetrated,  that  those  onr- 
rages  were  being .  committed,  he  ought  to  have  notified  these  vfho  were  his 
superior  officers  and  responsible  for  them  that  he  intended  to  resign  unless  such 
abuses  were  corrected.  Not  having  done  so,  I  feel  that  he  has  not  placed  him- 
self entirely  outside  the  pale  of  Just  and  legitimate  criticism. 

I  know  what  the  answer  will  be.  The  answer  will  be  that  during  that  time 
we  were  at  war,  and  that  is  true,  and  that  may  be  a  partial  mitigation;  hnt 
we  were  at  war  when  Senator  Chamberlain  bravely  dared  to  criticize  condition? 
in  the  military  camps  of  this  country.  Attempts  were  made  to  call  him  down 
It  was  even  said  by  high  authority  that  he  had  forced  the  Secretary  of  War 
to  lose  his  valuable  time  in  going  before  the  committee  of  the  Senate  for  the 
purpose  of  making  explanations.  But,  Mr.  Chairman,  though  that  brave  Sen- 
ator may  go  down  to  defeat,  I  believe  he  will  carry  with  him  the  blessings  of 
many  mothers  of  soldiers  In  this  country  whose  lives  he  saved  by  that  very 
criticism,  l>ecause  he  brought  about  at  least  a  partial  reform  in  the  infamous 
conditions  that  existed  in  the  camps.    If  that  action  on  the  part  of  that  brare 
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Senator  shall  forever  retire  him  to  the  shades  of  private  life,  he  will  carry 
with  him  the  consciousness  of  having  saved  human  lives  from  the  work  of 
heartless  tyrants.  And  I  believe  that  if  Gen.  Ansell  had  then  said  to  the  War 
Department,  **  Unless  these  things  are  changed,  unless  these  savageries  are  dis- 
eoDtinued,  unless  these  barbarous  and  Inhuman  cruelties  are  stopped,  I  will 
resign  my  position  and  expose  to  the  world  just  what  has  been  going  on,"  I 
believe  it  would  have  had  its  effect  in  getting  a  correction  of  those  conditions. 

He  would  no  doubt  have  been  threatened  with  court-martial;  but  if  the 
War  Department  had  permitted  that  outrage,  the  country'  would  have  arisen  in 
such  just  protest  that  the  threat  would  never  have  been  executed. 

A  brave  man  may  be  suppressed  for  a  time,  but  the  conscience  of  honest 
people,  shocked  by  atrocity  and  barbarism,  will  rise  to  his  vindication,  and  the 
cowards  who  seek  his  destruction  will  in  the  end  be  driven  from  the  seat  of 
power.  The  wicked  and  heartless  may  flourish  for  a  season,  but  that  justice 
which  has  its  seat  in  the  bosom  of  God  will  finally  overtake  them.  It  seems 
from  the  letter  of  Gen.  Ansell  that  whenever  he  tried  to  treat  soldiers  like 
human  beings  he  was  called  down  and  overruled.  Then,  how  could  he  remain 
in  the  councils  of  such  Huns?    How  could  he  herd  with  such  Attilas? 

Mr.  Chairman,  as  he  suggests,  I  was  no  doubt  too  harsh  in  the  criticism,  and 
I  feel  that  it  is  due  to  me  and  to  this  House  and  to  the  country  that  I  should 
read  the  statement  of  Gen.  Ansell,  and  thus  pillory  the  Neros  responsible  for 
these  cruelties  before  the  country. 

Only  yesterday  I  received  a  letter  from  the  War  Department  in  regard  to  a 
court-martial  sentence  that  had  been  brought  to  my  attention.  I  had  placed 
before  them  a  case  where  it  was  stated  to  me  that  a  young  man  had,  as  I 
thou^^t,  been  most  cruelly  sentenced  to  20  years  at  Fort  Leavenworth.  The 
reply  was  that  they  could  not  reopen  the  case  now,  because  more  than  six 
months  had  expired  since  he  made  application  for  clemency,  and  clemency  had 
been  denied.  The  letter  stated  that  a  reexamination  at  the  present  time  is 
precluded  under  War  I>epartment  orders  of  August  28,  1907,  which  prohibit 
the  reexamination  of  application  for  clemency  within  six  months  of  the  last 
consideration,  unless  new  and  material  reasons  therefor  are  presented.  Is 
that  the  system  under  which  people  In  a  Christian  land,  in  a  civilissed  country, 
have  to  live?  Is  it  possible  that  the  War  Department  has  so  tied  itself  down 
by  inflexible  rules  that  although  a  most  outrageous  sentence  has  been  fixed  upon 
a  soldier,  because  it  has  been  six  months  since  clemency  had  been  asked  and 
denied,  they  could  not  reopen  the  case?  The  letter  pointed  out  that  the  18th 
of  May  1919,  was  as  early  as  he  could  make  another  application.  Hindenburg 
and  Kaiser  Bill  could  hardly  be  more  cruel.    The  letter  is  as  follows : 


(Separate  file.) 


Mr.  Good.  Mr.  Chairman,  I  yield  seven  minutes  to  the  gentleman  from  Ohio 
(Mr.  Keams). 

Mr.  Kkabns.  Mr.  Chairman.  Gen.  Ansell  has  recognized  the  Injustice  that 
has  been  done  thousands  and  tens  of  thousands  of  private  soldiers  during 
this  war.  These  wrongs  have  been  committed  in  the  name  of  justice  through 
the  medium  of  a  military  trial.  He  has  come  to  this  Congress  and  asked 
us  to  revise  the  military  laws  under  which  it  is  made  possible  for  these 
wrongs  to  be  inflicted  on  the  enlisted  man.  If  any  Member  of  Congress 
will  take  the  time  and  has  the  inclination  to  go  to  the  War  Department  and 
investigate  these  alleged  courts-martial  he  will  come  back  to  his  seat  in 
this  House  denouncing  in  most  unmeasured  terras  the  military  law  under  which 
the  enlisted  men  have  been  tried  during  this  war  and  are  still  being  tried. 

We  ought  not  to  forget  that  we  still  have  under  arms  more  than  two  millions 
of  men.  Each  one  is  subject  to  trial  by  court-martial  upon  the  charge  of  violat- 
ing some  frivolous  and  absurd  military  rule.  I  will  venture  to  guess  that  none 
of  you  can  read  the  hearings  in  the  average  court-martial  but  will  say  that 
justice  Is  an  absolute  stranger  at  these  so-called  trials. 

If  we  adjourn  this  congress  and  leave  Gen.  Ansell  and  other  officers  who  want 
to  help  him  with  their  hands  tied,  I  do  not  know  what  may  be  the  result.  If 
the  worst  should  follow,  the  responsibility  will  be  at  the  door  of  Congress  be- 
cause we  have  refused  to  heed  his  cry  of  danger. 
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In  this  connection  I  am  going  to  read  to  you  an  excerpt  from  a  letter  rec^red 
from  the  mother  of  one  of  these  boys  who  is  somewhere  In  Europe.  Tbe 
mother  says: 

"  I  am  inclosing  you  herewith  a  letter  that  I  have  received  from  my  son. 
Can't  these  boys  be  brought  home?  " 

I  am  thinking  that  this  thought  is  in  the  heart  of  many  mothers  to-day.  I 
will  read  now  a  paragraph  from  the  son*s  letter  which  was  indosed : 

**  This  is  the  worst  hole  that  I  ever  got  into.  I  sleep  on  a  board  floor,  as 
does  each  private.  The  ofl[icer8  are  well  fed  while  we  starve-  They  have  j?o<¥l 
beds  in  good  quarters.  If  we  complain,  we  get  a  court-martial.  I  have  not 
been  up  before  them  yet.    Don't  know  how  soon  I  will  be." 

Here  follows  a  warning  in  this  letter  that  every  Member  of  Congress  ought 
to  heed.  Listen  to  the  voice  of  this  boy  as  it  comes  from  over  the  sea.  Here 
is  his  closing  sentence  in  this  paragraph: 

"  One  thing,  a  time  will  come  when  the  boys  are  home,  and  th^se  officers  may 
never  know  who  got  them." 

Mr.  Ferris.  Does  the  gentleman  think  that  is  a  good  spirit  for  the  boy  t^ 
write? 

Mr.  Kearns.  I  am  not  discussing  the  spirit  of  this  letter.  I  am  stating  a 
<X)ld  fact.  I  have  sympathy  for  a  boy  put  in  this  position,  where  he  is  made  iv 
sleep  on  a  bare  floor  and  the  ofllcer  is  furnished  with  comfortable  quarters  and 
well  fed  while  the  boy  is  being  starved.  I  say  most  emphatically  my  sympathy 
Is  with  the  boy. 

Mr.  Ferris.  Does  the  gentleman^s  sympathy  extend  to  the  threat  to  assassi- 
nate the  officer? 

Mr.  Kearns.  Of  course  I  have  no  sympathy  with  anarchy  or  lawlessness  in 
any  form,  but  I  have  read  to  this  House  the  language  of  a  boy  who  says  he 
has  been  made  to  sufCer  untold  and  useless  hardships.  He  says  if  he  complaios 
because  he  Is  starving  he  Is  brought  before  a  court-martial.  Under  our  present 
system  of  courts-martial  the  chances  are  he  would  receive  many  years  at  hard 
labor  in  prison.  To  my  mind,  the  entire  system  is  wrong  and  the  hardship  of 
these  boys  would  appeal  to  a  heart  of  adamant.  The  only  argument  that  I  am 
trying  to  advance  is  the  argument  that  we,  this  Congress,  should  act;  thai 
we  should  do  something  before  we  adjourn  to  relieve  these  boys.  No;  I  am 
not  upholding  anarchy,  neither  do  I  subscribe  to  any  veiled  threat  that  ml^iit 
be  expressed  between  the  Hues  of  the  paragraph  taken  from  this  letter,  what- 
ever that  threat  may  be.  I  believe  in  law  and  order;  but  I  am  telling  y«»u 
that  these  antiquated  laws  should  be  repealed.  They  have  come  down  the 
centuries  from  the  dark  ages.  We  have  tried  to  rewrite  these  laws  here  m 
two  or  three  occasions  within  the  week  by  way  of  amendment  to  the  militarj 
appropriation  bill,  but  each  time  some  one  made  a  point  of  order  to  the  ameml- 
ment.  We  wanted  to  rewrite  these  laws  so  that  boys  would  nbt  be  compelled! 
to  make  threats  against  officers,  if  indeed  they  make  threats.  We  wante<l  tt» 
make  the  enlisted  man's  liberty  just  as  .sacred  and  as  safe  as  your  liberty  luitl 

mine. 

I  want  to  say  to  you  that  there  is  not  one  private  out  of  one  hundre<l  wb.« 
Is  tried  by  a  court-martial  who  stands  a  ghost  of  a  chance  of  acquittal  If  ai> 
officer  is  the  prosecuting  witness.  In  support  of  this  statement  let  me  read  Ti» 
you  from  an  argument  made  by  a  young  officer  in  defense  of  his  client.  Befoiv 
I  do  that,  and  by  way  of  explanation,  permit  me  to  say  that  three  officers  hjil 
testified  against  the  tlefendant,  who  was  a  private.  When  tlieee  offitvrs  ha^i 
finished  their  testimony  the  prosecution  rested  Its  case.  The  young  lleuteiumt 
who  was  defending  the  boy  did  not  put  his  client  on  the  stand,  nor  did  he  put 
any  witness  on  the  stand.  Here  I  call  your  attention  to  the  rej««Dn.  as  he  said. 
why  he  did  not.  Let  me  say  in  praise  of  the  young  lieutenant,  who  defemki. 
this  private  that  he  had  nerve  sufficient  to  talk  straight  out  from  the  shouliler 
to  the  court.  He  had  the  nerve  to  tell  them  the  situation,  the  environment  iu 
which  he  found  himself  In  the  defense  of  his  client.  Listento  the  language  that 
he  defiantly  slings  into  the  very  teeth  of  the  court,  composeil,  I  think,  of  aNm: 
seven  officers.  And  note,  too,  the  silence  of  the  court  when.  If  this  stateniem 
that  follows  is  not  true,  the  officer  making  the  accusation  should  have  been  him- 
self brought  to  trial.  Yet  there  are  high  Army  officers  here  in  Washington  wh  - 
will  tell  you  this  situation  does  not  exist.  Listen  to  the  first  paragraph  <*' 
this  argument,  and  then  tell  me  what  you  think.  The  language  hurled  at  tht 
court  was  as  follows.    Listen  to  it: 

**  If  the  court  please,  I  will  take  up  a  few  minutes  this  morning  of  your  tins* 
in  order  to  sum  up  the  evidence.  I  will  deal  mostly  with  the  evidence  of  Cai»i. 
Williams,  the  man  who  prepared  the  charges  and  on  whose  account  we  an? 
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ere  this  morning.  I  did  not  ailow  the  defendant  to  take  the  stand 
behalf" — Let  me  pause  here  and  ask.  Why  do  you  suppose  he  did 
it  you  to  listen  to  the  reason  why  he  says  he  did  not  allow  his 
ke  the  stand  in  his  own  liehalf  to  rebut  the  testimony  of  three 
is  is  what  he  says : 

t  allow  the  defendant  to  take  the  stand  in  his  own  behalf  because 
it  the  words  of  an  officer  are  above  reproacli  (with  this  court)  and 
idencp  that  the  defendant  might  he  able  to  giv*»  would  simply  he  a 
le." 

*  first  paragraph  in  the  speech  made  by  the  counsel  for  the  defendant, 
[^rs  here  in  Washington  will  tell  you  that  what  I  am  saying  is 
?t  I  have  quoted  from  the  record  of  a  military  trial  wherein  the 
as  found  guilty  and  sentenced  to  imprisonment  for  eight  years  at 
and  all  l)ecause  an  officer's  word  in  a  military  court  **  is  above 
All  because  it  would  be  "a  waste  of  time*'  to  offer  testimony  of 
Idler  in  a  military  court.  I  say  this  Is  disgraceful ;  this  is  shame- 
s  Congress  laight  to  deal  military  autocracy  a  denth  blow  while 
s  chance.  Oen.  Ansell  has  defle<l  this  military  arlsto<Tiicy  and  is 
o  act.  Here  is  a  young  lieutenant,  M.  P.  0'Ke<»fe,  defending  a  pri- 
•*  the  nerve  to  say  to  the  court  that  he  did  not  put  his  <'lient  on  tho 
,d  be<fause  he  realized  that  the  word  of  a  private  wjis  worthless  in 
rairt  as  against  the  word  of  an  officer,  and  the  court  sat  th<»re  and 
he  charge  In  silence,  and  by  that  silence,  as  we  all  know,  admitted 
roni  that  Lieut.  O'Keefe  said  was  true,     f  Applause.] 


rr  OF  COL.  JOHN  A.  HTTLL,  JTTBOE  ADVOCATE,  GENERAL 
STAFF  COLLEGE,  WASHINGTON,  B.  C. 

Warren.  Now,  Col.  Hull,  will  you  .shite  yoiir  name  and 
16  stenogi*apher? 

11,  the  meiiiDers  of  this  coinniitte(» — that  is,  of  the  whole 
LfFairs  Committee  of  tho  Senate — have  lK»foro  them  Senate 

>  which  was  introduced  by  Senator  Chamberlain,  jn'ovidinp 
ral  and  entire  reorganization  of  the  Articles  of  AVar,  and 
nmitt^e  is  charged  with  the  authority  of  recommending  to 
»mmittee  approval  or  disapproval  of  changes  in  that  hill, 
ing  changes;  and,  with  the  understanding  that  you  had 
o  with  the  dispensing  of  justice  under  the  old  Ailicles  of 
tiould  like  to  hear  fnmi  vou  anv  suijm^stions  vou  uiav  have 
as  to  that  particular  hill  or  as  to  tiie  Articles  of  War  gen- 
3rhaps  you  have  seen  the  K(»riuui  report  or  the  r(»i>ort  of 
can  Bar  Association's  committee.  If  you  wish  to  refer  to 
rts  in  any  way,  we  would  he  glad  to  hav(»  your  vi(»ws. 

TX.  T  might  state  in  inti-oduction,  Mr.  Chairman,  that  for 

►  years  I  have  been  a  judge  advocate  in  the  United  States 
:  that  since  last  Xoveujher  I  have  been  on  special  duty  as 
k!er  of  the  American  Kxi)editionarv  Forces,  and  since  mv 
he  Ignited  States  I  have  been  a  specuil  student  of  the  (len- 
College,  so  that  I  have  not  had  an  opportunity,  such  as  I 
ire,  before  testifying  specifically,  (Mther  to  read  thi*  bill  or 
he  reports  mentioned  by  you. 

Warkkn.   You  wen»  on  the  other  side  for  a  vear  and  a  half 

LL.  Yes,  sir.  During  part  of  that  time  I  was  judge  advo- 
S.  ().  S.    r  also  organized  and  was  for  some  time  a  director 

[uisition  and  claims  service,  and  after  the  armistice  T  be 

ice  officer,  as  I  hav(»  stated. 
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Senator  Warren.  You  will  find  in  this  print,  in  parallel  columns, 
the  present  Articles  of  War  and  Senator  Chamberlain's  suggested 
substitute  as  contained  in  the  bill. 

Col.  Hn^L.  I  am  sorry  to  say  that  this  is  the  first  time  I  hare  see» 
that.  I  tried  to  get  a  copy  of  it  in  France,  but  it  was  not  available; 
and  since  then,  as  I  have  said,  I  have  not  had  the  time. 

The  only  report  which  I  have  read  is  the  Kernan  report,  and  any 
dissent  that  I  might  have  from  anything  that  is  mentioned  there 
would  be  of  a  very  minor  character.  I  believe  that  it  is  an  excellent 
report,  and  have  great  confidence  in  the  experience  and  ability  of 
the  membei-s  of  that  board. 

Senator  Warrex.  You  heard  Senator  Chamberlain's  very  able 
drawing  out  from  the  Inspector  General  of  his  opinion  as  to  a  style 
of  appellate  court,  if  I  may  term  it  such.  We  should  like  to  hear 
your  views  about  that;  whether  there  should  be  greater  power  of 
revision  in  tlie  hands  of  the  Judge  Advocate  General,  or  whether 
tlierc  should  be  another  man  or  body  of  men  who  could  take  up 
these  cases  for  final  adjustment.  As  stated  here  a  few  minutes  ago, 
there  seems  to  be  no  real  controversy  in  the  minds  of  those  in  que:>- 
tion  that  there  should  be  an  appellate  tribunal  with  powers  to  cori*ect 
any  injustice  tluxt  might  appear. 

Col.  Hull.  Personally,  I  am  firmly  of  the  opinion  that  if  that 
work  is  to  be  well  done,  for  the  benent  of  the  country,  it  should  l^e 
subject  to  the  control  of  the  constituted  authorities.  In  20  years*  ex- 
perience as  a  judge  advocate  I  have  been  fortunate  in  serving,  a<  a 
rule,  with  the  older  and  more  experienced  general  officers  of  the 
Army.  With  only  one  have  I  discussed  to  any  great  degree  le^al 
questions,  and  that  was  Gen.  Otis,  commanding  general  of  the  Philip- 
pines, who  was  a  distinguished  lawyer  in  civil  life  before  he  became 
an  officer  in  the  Anny,  and  whose  judgment  on  both  law  and  fact^ 
was  of  the  highest  order. 

With  the  other  officers  in  whose  staff  I  have  served,  as  a  rule  their 
conmients  have  been  only  in  applying  the  law  to  the  facts,  baseil  on 
tlieir  long  experience  in  the  Army  and  their  sound  judgment  of  men 
and  affairs.  There  are  many  court-martial  cases  where  a  knowletlge 
of  military  conditions  surrounding  the  camp  and  garrison  is  neces- 
sary for  a  correct  understanding  of  the  testimony,  and  I  am  sure 
that  a  body  of  civilian  lawyers,  no  matter  how  sound  they  might  In? 
both  in  law  and  their  experience  in  civil  affairs,  would  in  manv 
cases  fail  to  give  proper  estimation,  either  for  or  against  the  accusetl. 
to  the  soldier  language  used  by  the  witnesses. 

Senator  Warren.  Senator  llenroot  is  very  much  interested  in  the 
discussion  that  has  come  up  on  the  floor  of  the  Senate,  and  he  asked 
me  to  say  that  he  wishes  us  to  go  on  without  him,  as  he  will  read  all 
the  testimony  taken.    He  will  be  in  later  if  possible. 

Col.  Hull.  If  you  will  permit  me  to  say  so,  I  have  seen  in  th^* 
public  press  a  number  of  statements  that  would  indicate  that  souic 
of  the  witnesses  before  the  committee  have  abnost  the  impression 
that  the  average  officer  of  the  Regular  Army,  as  well  as  the  average 
officer  during  this  world's  war,  almost  took  a  pleasure  in  treating 
the  enlisted  men  under  his  command  in  a  harsh  and  cruel  way,  anl 
with  special  reference  to  courts-martial.  I  doubt  if  such  statements' 
have  made  any  impression  upon  the  committee,  as  the  officers  of  the 
Army  have  sworn  to  perform  their  duties  in  iust  the  contrary  way ; 
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and,  leaving  aside  the  sense  of  duty,  a  man's  self  interest  as  a  com- 
manding omcer  would  require  him  to  treat  his  men  justly  and  fairly ; 
as  otherwise  he  can  not  have  a  well-disciplined  command. 

Senator  Chamberlaix.  What  were  your  functions,  Colonel,  in  the 
Judge  Advocate  General's  office  here?  Did  you  review  cases  that 
came  up  from  commanding:  officers? 

Col.  Hull.  I  have  had  little  or  no  service  in  the  Judge  Advocate 
General's  offic.^  at  Washington  in  my  20  years'  service. 

Senator  Chamberlain.  It  has  always  been  with  the  line? 

Col.  Hull.  It  has  alwavs  b:en  at  dopaitment  headquarters,  as  a 
nile.  I  was  here  in  Wasliin<rton  one  year  in  which  I  was  mainly 
connected  with  Philippine  affairs,  and  with  the  Manassas  maneuvers 
and  the  claims  for  rental  and  damages  growing  therefrom. 

Senator  Chamberlain.  You  have  not  had  much  experience,  then, 
in  connection  with  cases  which  come  up  for  review? 

Col.  Hull.  No,  sir;  except  this,  that  probably,  in  the  20  years,  I 
have  sent  to  Washington  over  20,000  cases. 

Senator  Chamberlain.  That  is,  cases  where  the  approval  of  the 
commanding  officer  had  been  had  ? 

Col.  Hull.  Yes,  sir. 

Senator  Chamberlain.  Either  of  convictions  or  acquittals? 

Col.  Hull.  Yes,  sir. 

Senator  Chamberl^mn.  And  practically  all  of  those  cases  wei'e 
approved  here? 

Col.  Hull.  So  far  as  I  know.  I  have  never  had  a  case  returned 
to  me' from  Washington,  pointing  out  a  fatal  error. 

Senator  Chamberlain.  You  do  know  this,  Colonel,  that  under  the 
construction  of  the  law  as  it  has  been  interpreted  by  Gen.  Crowder, 
the  only  power  that  the  Judge  Advocate  General  has,  where  the 
court  had  jurisdiction  and  where  the  trial  was  regular,  is  to  advise 
the  commanding  officer  only  as  to  the  merits  of  the  case  ? 

Col.  Hull.  Either  that,  or  submit  the  case  to  the  Secretary  of  War 
for  his  action. 

Senator  Chamberlain.  Yes;  but  he  really  had  no  appellate  tri- 
bunal for  errors  of  law  occurring  at  the  trial  ? 

Col.  Hull.  In  question  of  language,  no.    Practically,  yes. 

Senator  Chamberlain.  What  I  am  trying  to  get  at  is  the  fact. 
If  the  trial  was  wrong  in  the  court  below,  it  the  court-martial  pro- 
ceedings were  wrong — if  the  trial  was  wrong,  but  if  the  court  had 
juri?»(liction — ^then  the  Judge  Advr^cate  General,  under  his  theory  of 
the  law,  had  no  power  to  undertake  to  correct  the  trial  or  to  criticise 
the  sentence? 

Col.  Hull.  No;  nor  would  the  appellate  court  have  that  power, 
under  the  facts  as  given  by  you. 

Senator  Chamberlain.  A  civil  court? 

Col.  Hull.  Not  if  the  case  was  regular,  and  there  was  nothing  the 
matter  with  it. 

Senator  Chamberlain.  Well,  prejudicial  error — I  will  j)ut  it  that 
^ay.    That  is  what  the  Judge  Advocate  General  holds,  that  if  the 
trial  was  regular  and  the  court  had  jurisdiction  he  has  no  power 
other  than  to  advise.    I  was  using  the  language  of  that  office. 
Col.  Hull.  No. 

Senator  Chamberlain.  Even  if  there  was  prejudicial  error  com- 
mitted against  the  defendant,  and  the  commanding  officer  had  ap- 
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proved  the  j.iulgiiient,  under  the  theox'y  of  the  Judge  Advocate  (ien- 
eral,  he  still  had  no  power  to  set  aside  or  revise  or  modify  thai 
sentence  ? 

Col.  Hull.  Personally,  no. 

Senator  Chamberlain.  You  sav  " pei*sonally."    Has  he  officially^ 

Col.  HuLii.  He  has  the  official  duty  to  report  the  error  to  the 
Secretary. 

Senator  Chamberlain.  To  whom? 

Col.  Hull.  To  the  Secretary  of  War. 

Senator  Chamberlain.  Yes;  but  the  Secretary  of  War  does  not 
claim  that  he  has  any  right  to  reverse. 

Col.  Huix.  There  have  been,  during  my  experience,  a  great  many 
thousands  of  men  whose  sentences  have  been  modified  by  the  Secre- 
tary of  War. 

-   Senator  Chambekl^vin.  Clemency  has  been  shown  them? 
•  Col.  Hull.  Yes. 

Senator  (^hamberlain.  But  there  have  bet  n  no  revei-sals  in  judji- 
ment  ( 

C\)l.  HriJi.  Except  where  the  sentence  ha.^  been  held  to  be  illegal 
for  error  of  form,  as  a  rule. 

Senator  C^iiambeklatx.  Do  you  think  there  ou<rlit  to  be  any  a|>- 
pellate  jurisdiction  anywhere? 

(\>1.  Hull.  As  T  said,  I  believe  in  it;  yes. 

Senator  Chamberlain.  AA'here  ought  it  to  be? 
"    Col.  HuLu  I  should  say  in  the  Judge  Advocate  (xeneral's  oHiiv. 
with  power  to  reix)rt  to  the  Secretary  of  War. 

Senator  Chamberlain.  Do  you  agree  with  Gen.  Ci"owder's  con- 
struction of  section  IIDJ)  of  the  Revised  Statutes,  or  do  you  agnv 
with  Gen.  Ansell's  view  of  it? 

Col.  Hri,L.  That  (iuesti(m  arose  first  to  mv  mind  definitely  when 
I  was  on  my  way  to  France.  (len.  Ansell  spoke  to  me  alwut  ii 
and  told  me  the  general  views.  My  impression  at  that  time  wiis 
that  if  the  case  had  been  de  novo.  Gen.  Asell  had  a  very  strong 
j)Osition,  but  that  in  view  of  the  construction  that  had  been  made 
and  the  years  of  practice  that  had  taken  place,  I  thought  hi-* 
position  was  greatly  weakened. 

Senator  Chamberlain.  In  what  respect:  what  practice? 

Col.  Hull.  Namely,  from  the  time  of  the  statute  and  the  original 
construction,  a  practice  that  had  grown  from  that  time  on,  that  tho 
I)ower  to  levise  did  not  mean  what  (iren.  Ansell  claimed  it  <lid. 

Senator  (^iambkhlain.  I  believe  that  is  all  that  I  want  to  ask, 
Mr.  Chairman. 

Senator  Warren.  Unless  vou  have  somethinir  vou  wish  to  vav. 
Colonel,  that  is  all. 

Col.  Hull.  Yes:  I  have. 

Senator  AVarren.  In  that  case  we  should  be  verv  fflad  to  have  \o\\ 
proceed,  and  we  wisli  you  to  fe(»l  free  to  comment  upon  anything: 
that  is  before  us.  Our  duties  are  not  in  connection  with  anybmly^ 
diiferences,  but  tliev  are  to  get  before  the  Congress — and  first  befoiv 
the  main  Committee  on  Military  Affaii^s — ^the  lH»st  form  of  bill  to 
correct  errors  in  the  ])resent  hiw  and  practice,  or  the  law  whul. 
creates  the  practice. 

Col.  Hull.  I  have  also  seen  in  the  newspapers  an  impre^ssion  given 
oivr  regarding  the  trial  of  tfie  mutineers  at  Houston,  Tex.     I  wa^ 
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I  the  central  department  and  sent  to  San  Antonio,  Tex., 
ivocate  to  prepare  the  case  of  the  United  States  and  to 
aen.  The  impression  has  been  given  that  there  was  no 
;heir  case  and  that  those  13  men  were  improperly  hung. 

entire  trial  a  copy  of  the  daily  evidence  was  given  to  the, 
>cate  of  the  Soiitfcem  Department,  and  a  copy  was  als<) 
Judge  Advocate  General. 
(Barren.  At  Washington? 

Ji.  At  Washington,  D.  C.  Col.  Dunn,  the  judge  ^idvocate 
them  Department,  detailed  an  assistant  of  his,  a  lawver 

life,  to  review  this  case,  and  this  officer  had.no  other 
:cept  to  carry  on  a  current  review  of  the  case  as  the  case 

f  from  memoiy  only,  the  court  was  closed  for  considera- 
the  24th  of  Noveml)er.  They  si)ent  several  days  in  con- 
of  the  findings  and  sentence.  I  gave  to  Col.  Dunn,  in- 
L  copy  of  the  findings  and  sentence  at  the  same  time  I 
ig  them  up  in  the  record,  so  his  review  could  be  brought 
ite.  This  was  about  the  end  of  Noveml)er.  I  think  the 
^  wei-e  in  front  of  Gen.  Ruckman  about  one  week  before 
I  think  it  was  five  days  thereafter  that  the  13  were  ex- 

SVarren.  You  are  speaking  now  of  the  colored  troops? 
jj.  Yes;  of  the  Twenty-fourtli  Infantry.    I  am  sorry  that 
prith  me  here  an  extract  of  the  opinion  of  the  Acting  Judge 
reneral,  dated  January,  1918,  reviewing  that  case,  which  I 

was  signed  by  Col.  Mayes  for  Gen.  Ansel  1 

CHAHBERUiiN.  That  was  after  thev  were  executed,  was 

jll  Yes. 

ChamberLiAin.  It  was  verv  gratifying  to  the  men  who 
hot! 

LL  (continuing).  Stating  that  the  record  disclosed  a  pcr- 
and  fair  trial,  and  that  the  record  and  the  proceedings 
*t  as  to  law  and  fact  in  every  degree, 
t  also  interest  the  committee  to  know  that  the  13  men 
executed,  before  their  execution,  voluntarily  stated  tliat 
)inion  they  had  had  a  fair  and  impartial  trial,  that  each 
one  of  them  convicted  had  taken  ])art  in  tlint  mutiny, 
leir  punishment  was  just. 

>inion  of  Col.  Mayes,  rofern»(l  to  hy  (\)1.   Hull,  is  here 
full  as  follows:) 

W  Alt   DKPAnTM  KNT. 

Office  of  the  .Tri)<;K  Advocate  (Jkneral. 

Washington,  January  29,  19 is. 

tes    V.    Wniiniii    (\    Nesbit.    s<M-jronnt.    Coiiipaiiy    I,    Twonty-fourth 

et  al. 

eoord  of  trial  l>y  a  troiuM'sil  (rourt-nHirtial  <*onv»MhHi  at  hoaihinnrtors. 

Dopartinent.  Fort  Sam  Houston.  Tex.,  on  NovonilH^r  1.  1917. 

;  review,  nnd  for  (*onviMilon«*e  In  rofcTcnre,  tlu*  prns<M'Uti<»n  will  l>e 

ns  the  i^Jovernniont  and  SiTjrt.  William  i).  Noshlt  nnd  tlnwe  Jointly 

h  him  ap  the  defendants. 

•ourt  was  lawfully  <<»nstltultHl,     The  ease  whh  well  and  vltft»n>UHly 
nrt  pro«4*eut»Hl.  and  wa.M  defendetl  with  vi\un\  Hkill  and  vljrtu*.     The 
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rules  of  procedure  governing  trials  by  courts-martial  were  carefully  observed, 
arid  the  record  is  singularly  free  from  evidence  that  is  irrevelant  or  of  doubtful 
fompetency.  The  record  la  lengthy,  comprising  2,172  pages  of  typewritten 
matter,  besides  67  exhibits  and  63  charge  sheets.  It  has  been  read  and  studied 
with  much  care  and  deliberation  because  of  the  very  great  tmportanoe  of  the 
case,  and  the  conclusion  has  been  reached  that  the  defendants  bad  a  fair 
and  impartial  trial,  and  that  the  convictions  and  sentences  imposed  were 
authorized  by  law  and  fully  sustained  and  Justified  by  the  evidence. 

Jasces  J.  Mates. 
Aotii^g  Judge  Advocmie  General. 

Senator  CHAKBEitMix,  You  speak  of  the  newspapers  havipg  said 
that  these  executions  were  unjust  or  improper — something  oi  that 
kind.  I  have  not  hesitated  to  say  in  public,  and  possibly  the  news- 
papers have  referred  to  that,  that  such  a  condition  as  that  ought  not 
to  oe  permitted  to  exist  in  the  Military  Establishment  or  any  estab- 
lishment in  a  democratic  form  of  government;  and  I  repeat  that. 
I  am  glad  the  court  has  an  apologist  in  you  for  the  proceedings  that 
were  had,  Colonel.  But,  as  a  matter  of  fact^  you  speak  of  tne  ab- 
ifttract  of  the  evidence  being  furnished  the  ]ud^  advocate  of  the 
department  each  day  and  copies  of  it  being  furnished  to  the  Judge 
Advocate  General  each  day  here  in  Washington.  I  assume  that  that 
was  not  an  official  forwarding  of  the  case  for  review  to  the  Judge 
Advocate  General,  was  it? 

Col.  Hull.  Oh,  no;  it  was  not  an  abstract  of  the  testimony.  It 
was  a  verbatim  copy. 

Senator  Chamberlaik.  But  even  if  that  was  done,  the  Jud^ 
Advocate  General  had  no  power  to  act  or  recommend  on  that  testi- 
mony, did  he? 

Col.  HtJLL.  No ;  but  I  did  that  not  because  it  was  required  by  law, 
but  in  addition  to  what  was  required  by  law. 

Senator  Chamberlain.  Well,  what  was  required  by  lawt 

Col.  Hull.  Only  that  the  record  diould  be  forward^  at  the  com- 
pletion of  the  trial. 

Senator  Chamberlain.  Yes;  but  the  complete  record  was  not  for- 
warded until  after  the  men  had  been  executed,  was  itf 

Col.  Hull.  It  was  forwarded  to  the  convening  authority,  as  re- 
quired by  law,  as  soon  as  I  could  prepare  it. 

Senator  Chai^iberlain.  But  that  was  not  forwarded  to  the  Judge 
Advocate  General  until  after  they  were  executed  f 

Col.  Hull.  No  ;  and  it  was  not  required  by  law. 

Senator  Chaaiberlain.  Possibly  not ;  but  suppose  that  the  record 
had  been  forwarded  to  the  Judge  Advocate  General,  as  the  law  con- 
templated it  would  be  eventually,  and  he  had  found  that  the  court 
was  without  jurisdiction,  or  that  it  was  improperly  constituted;  it 
would  have  been  too  late  for  him  to  have  said  so,  because  the  men 
were  executed,  would  it  not? 

Col.  Hull.  Yes;  certainly. 

Senator  Chamberlain.  That  is  the  injusticje  that  I  am  speaking  of. 
I  do  not  mean  to  charge  the  individual  officers  with  unfairness,  but 
I  say  that  was  a  condition  that  ought  not  to  be  permitted  to  exist. 
Now,  the  very  fact  that  those  men  were  executed  before  the  record 
reached  Washington  led  to  the  adoption  of  a  rule  to  prevent  it^  did 
it  not? 

Col.  Hull.  General  Order  No.  7. 

Senator  Chamberlain.  Yes;  so  that  thereafter,  because  of  that 
case,  because  of  the  apparent  chance  for  injustice  to  be  perpetrated. 
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^^  • 

Department  and  the  commander  in  chief  issued  General 
.  7,  which  requii^  that  all  of  these  proceedings  should  be 
!re  for  review  prior  to  the  execution  of  the  sentence ! 
jiiu  Yes. 

Chamberlain.  Wliich  was  verjr  proper.  Do  you  think 
idition  ought  to  be  allowed  to  exist  where  a  man  could  be 
)efore  the  reviewing  authority  had  a  chance  to  examine  the 

HLJL.  That  condition  exists,  I  think,  in  pretty  nearly  every 
[  it  has  existed  in  every  army  up  to  this  time. 

Chambeblain.  I  beg  your  pardon ;  it  does  not  exint  in  the 
rmy  or  in  the  French  Army,  and  it  does  not  exist  now  in 
,  because  of  General  Order  No.  7;  and  it  ought  not  to  exist 
ny,  if  you  will  permit  me  to  say  so. 

:ll.  I  can  imagine  conditions  at  the  front  where,  even  in 
ar,  there  were  executions  without  ivview. 

Chambrhij^in.  Oh,  yes;  there  was  a  case  cited  here  wheixi 
s  convicted  in  the  British  retreat  from  Mons  and  was  exe- 
liin  24  hours  after  he  was  caught.     I  can  conceive  of  such 
it  here  was  a  case  where  the  country  was  at  peace. 
TLL.  It  was  hardly  a  condition  of  peace  existing  in  this  case. 

•  CiiAMBERT^iN.  1  think  there  was.     And  then,  of  course, 
le  case  of  an  honest  disagi'eenient  of  minds. 

iTLL,  But  what  I  was  trying  to  pet  at  and  sliow  was  tlint 
VHS  complied  with  as  it  then  existed,  and  that  tlie  officers 
chargeu  with  the  unpleasant  duty  down  there  disc^harged 
y  according  to  the  law  and  according  to  their  oaths,  and 
heir  conscience  and  their  (rod. 

•  Chaaibert^ix.  Tliat  may  l)e  true;  but  here  was  section 
he  Revised  Statutes  that  provides  in  terms  that  the  Judg*> 

General  should  have  power  to  do  certain  things.  Now, 
t  have  a  chance  to  do  those  things.  There  was  no  rule  that 
that  lie  should  have  the  chance,  but  the  law  was  there  and 
1  that  it  should  be  complied  with.  In  other  words,  the  law 
ated  that  befoiv  a  man  was  execnt(»(l  the  Jnd^e  Advocate* 
should  have  an  opix)rtunity  to  look  at  the  record. 
I'LL.  Tliere  were  a  great  nunilHM-,  as  I  believe  the  records 
/,  during  the  Civil  War  of  cases  wliere  men  were  executed 
reference  of  their  cases  to  AVashington. 

r  CiiAMBERf^AiN.  1   cau   com'eive  of  cases   when*   it   might 
n  proper  during  war  times.     But  there  was  no  excuse  for 

li'LL.  Now,  vou  had  a  witness  in  front  of  von.  Mr.  Thomas, 

le  certain  comments  on  the  oi)eration  of  the  Judge  Advocate 

s  Depailment   in  the   S.  O.   S.     He  speaks,  on   nages  :^t)l 

of  the  ivconl,  of  an  officer  who  was  alleged  to  have  been 

Tours.     Although  he  states  that  his  papers  have  been  lost, 

ipts  to  quote  in  r.rff  hao  the  words  of  a  Maj.  Elmore,  who  was 

ant  judge  advocate  at  Tours  for  a  time.     T  do  not  know  how 

I  have  this  exact  language*  and  not  1h»  able  to  give  the  exact 

I  have  tried  to  rememlK»r  a  case  somewhat  similar,  and  one 

^stants,  who  has  been  in  town,  also  tried  to  remember  the 

f  tlie  cas4»,  but  without  our  papers  we  have  bi»en  unable  to 

..     Tlieiv  was  the  case  of  an  officer  who  picked  up  an  enlisteil 
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man  us  i\  barroom  acquaintance,  an<l  at  closing  time  left  the  caft* 
witli  two  Frenchwomen  and  went  to  a  questionable  rooming  hoiiMO, 
and  remained  absent  without  leave  for  two  or  three  days,  and  kept 
the  enlisted  man  with  him,  absent  from  duty.  He  was  tried  and 
dismissed,  according  to  my  recollection  of  the  case,  and  I  believe 
should  have  been.  I  have  no  recollection  of  the  language  as  quote*! 
by  Mr.  Thomas.  I  do  know,  however,  that  Maj.  Elmore  was  with 
out  authority  to  represent  the  Judge  Advocate  General's  Depart- 
ment by  the  use  of  any  such  language  as  is  alleged. 

He  also  speaks  of  the  general  conditions  that  existed  at  Gievre:? 
in  the  prison  camp  there.  I  drafted  the  instruction  for  the  estab- 
lishment, and  the  rules  governing,  the  prison  caini>  flt  Gifevres,  under 
general  instructions  from  Gen.  Kernan.  The  officer  in  charge  was 
an  exceedingly  able,  conscientious,  and  hard-working  officer. 

Senator  Chamberlain.  AVas  that  ''  Hard-Boiled  "  Smith? 

Col.  Hull.  No,  sir;  that  was  Col.  C.  J.  Symmonds,  of  the  Re^; 
lar  Armv.  Gen.  Kernan's  ideas  were  set  forth  in  full  in  these  ui- 
structions,  and  I  am  sorry  that  I  have  not  a  copy  of  them  with  nie, 
They  i)rovided  for  segregation  of  the  prisoners,  both  as  to  the  char- 
acter of  the  offenses,  and  also  as  to  white  and  black,  to  prevent  any 
trouble;  and  also  gave  the  commanding  officer  power  to  further 
subdivide  them  in  order  to  work  out  the  general  sclieme  of  the  prison 
camp,  which  was  to  restore  the  men  to  duty  at  as  early  a  date  as 
practicable,  as  one  of  the  main  problems  then  confronting  the  senior 
officers  of  the  Army  in  France  was  man  power. 

Senator  Ciiambeki^vin.  Have  you  seen  iho  report  of  the  commis- 
sion that  was  over  there? 

Col.  Hull.  Xo. 

Senator  Chamberlain.  On  the  conduct  of  the  Gievres  prison? 

Col.  Huix.  On  Gievres? 

Senator  Chamberlain.  Yes. 

Col.  Hull.  No;  they  were  talking  about  Schelle,  were  they  not? 

Senator  Chamberlain.  They  were  talking  about  all  of  them.  Do 
you  know  whether  the  reflations  that  you  prepared  were  lived  up 
to  or  carried  out  at  the  prison  ? 

Col.  Hull.  I  was  going  to  say  that  I  was  down  there  twice  sub- 
sequently and  went  through  the  prison  camp,  and  talked  to  some  of 
the  prisoners,  and  talked  to  the  commanding  officer,  whom  I  have 
known  for  a  great  many  years,  and  also  talked  to  several  of  the  offi- 
cei's  who  were  directly  concerned  in  the  management  of  the  prison- 
.    Senator  Chamberlain.  Of  course,  that  i?  not  in  this  hearing. 

Col.  Huix.  I  do  know  that  the  effort  was  to  restore  as  manv  of 
these  men  to  duty  as  it  was  possible  to  restore ;  that  there  was  segre 
gation  of  the  prisoners  according  to  character  of  offenses;  and  to 
make  it  still  simpler,  the  restoration  to  duty,  the  authority  to  restore, 
was  given  into  the  hands  of  the  commanding  general  of  the  inter 
mediate  section. 

.    Senator  Chamberlain.  But  that  was  only  the  exercise  of  mercy, 
of  clemency,  was  it  not? 

Col.  Huix.  No;  not  any  more  than  the  exercise  of  mercy  and 
clemency  is  coming  through  the  disciplinary  barracks. 

Senator  Chamberlain.  But  if  any  of  those  men  had  been  con 
victed,  there  was  no  power  here  to  correct  the  judgment,  was  there? 
,    Col.  Hull.  I  was  talking  about  this  testimony  of  Mr.  Thoma?, 
primarily ;  the  testimony  here  that  those  things  were  not  done  over 
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there  to  try  to  restore  the  men  to  duty.  On  the  other  question,  of 
course,  they  followed  the  actual  line  according  to  the  law  as  written 
in  the  statutes.  But  I  do  know  that  thev  did  restore  to  dntv  a  threat 
number  of  men  from  Gievi*es. 

Senator  Chambehlain.  Oh,  yes;  Gen.  Crowder  promised  in  Feb- 
niarv  last,  when  he  was  before  this  connnittee,  that  there  would  be  a 

••7  / 

^^eneral  jail  delivery  within  60  days.  I  say  that  is  an  argument  con- 
firming the  injustice  of  the  system.  Why  deliver  the  jails  if  all  these 
convictions  had  been  just  ? 

Col.  Hrixl  I  was  not  talking  about  the  jail  delivery  at  Gievres, 
Mr.  Senator;  I  was  talking  about  the  fact  that  in  regard  to  tholse  con- 
victed and  sent  there  we  at  once  established  a  policy  so  that  we  could 
get  as  many  of  those  men  out  of  confinement  and  back  on  the  line  as 
the  best  officers  that  we  had  there  couhl  possibly  do;  that  instead  of 
trying  to  .see  how  many  men  we  could  get  into  jail,  we  were  anxious — 
those  in  authority — ^to  see  how  many  we  could  restore  to  duty. 

Senator  Chamberlain.  Yes;  one  of  those  young  men  that  was 
ordered  to  be  shot  over  there  was  restored  to  duty  and  was  afterwards 
killed  in  battle.  Better  to  die  as  a  hero  than  to  die  as  a  felon  for 
sleeping  at  his  post ! 

Senator  Warren.  You  speak  of  the  '*  jail."  As  I  understand  it,  a^ 
the  word  "  jail  "  is  used,  it  means  the  disciplinaiy  barracks,  and  it 
would  convey  a  little  different  meaning  from  the  ordinary. 

Col.  Hull.  Oh,  yes. 

Senator  W^arren.  What  was  this  you  speak  oi(  It  was  a  discipli- 
nary barracks,  you  say  ? 

Col.  Hull.  It  was  on  the  order  of  a  disciplinary  barracks. 

Senator  Wakukn.  Yes. 

Col.  Hox.  The  regulations  of  the  depai-tment  then  required  that 
all  men  convicted  and  st»ntenced  to  dishcmorable  discharge  be  returned 
to  the  United  States.  That  was  a  loss  of  man  power,  as  in  spite  of 
the  high  character  of  the  enlisted  force  in  tlie  American  ExiHjdition- 
ury  Forces,  there  were  some  unwoHhv  nuMiibei-s  that  were  desirous  of 
sn'tting,  as  they  called  it,  a  '•sentence  ovei-seas."" 

Senator  AVakrkn.  To  get  home  through  that  ^ 

Col.  Hnx.  To  get  home  and  avoid  service  in  France. 

Senator  AVarkkn.  Did  not  that  (Kcur  moi-e  from  the  draft,  which 
t(K»k  in  material  of  all  sorts,  the  bad  with  the  good  t  Did  not  that 
CMrur  there  more  than  in  the  Kcgular  Arnjy  ? 

Col.  Hull.  Oh,  Senator,  no  erne  can  appreciate  the  very  fine  char- 
acter of  the  enlisted  force  as  a  whole  in  France  unl(»ss  he  has  l>een  over 
thei-e  and  served  with  them  and  seen  them. 

Senator  Warrkx.  I  think  that  got  to  ns. 

Col.  Hiirx.  But  notwithstanding  that  this  was  the  first  pressing  of 
the  grai>e  of  our  young  manhood,  there  were  some  memhei-s,  of  coui-se, 
that  had  to  be  segregated  from  the  otliers. 

Senator  Chamberlain.  The  commanding  officrer  over  there  was 
jriven  power  to  do  that  very  thing. 

Col.  Hull.  Now,  also,  in  Mr.  Thomas's  testimony,  if  the  committee 
will  p)ermit  me,  he  says  there  was  a  regular  policy  in  the  S.  ().  S.  of 
trying  hien  by  special  court,  and  he  charges  that  let  me  ^i^t  his  ex- 
act language.    ()n  page  303  he  state>  as  follows: 

They  would  pile  up  the  charges  In  the  special  court. 
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It  is  doubtless  unnecessary  to  call  your  attention  to  the  fact  tlmt 
^liat  practice  is  forbidden  in  the  manual  of  courts-martial,  and  I  am 
certain  that  no  such  practice  obtained  in  the  S.  O.  S.,  especially  so  at 
a  camp  no  near  the  headquarters  of  the  intermediate  section.  The 
orders  were  that  a  man  convicted  and  sentenced  to  more  than  three 
months  was  at  once  to  be  sent  to  the  camp;  and  to  have  held  him 
there  for  relocated  trials  and  to  have  given  him  six  months  on  each 
trial  would  have  at  once  been  detected  by  the  authorities.  The  judge 
advocate  at  Gievres,  Capt.  Adams,  was  a  civilian  alwyer  from  Massa- 
chusjetts,  and  as  industrious  and  careful  an  assistant  as  I  had  un- 
der me. 

Senator  Cha3iberlain.  Were  you  the  judge  advocate  general  of 
that  department? 

Col.  Huix.  Yes,  sir.  Tliere  were  six  or  seven  jurisdictions  under 
me  that  had  judge  advocates  that  had  authority  to  convene  general 
courts-martial. 

Senator  Chamberlain.  Was  Gievres  in  your  jurisdiction?  , 

Col.  Hull.  Gievres;  yes.  sir.  It  was  in  the  intermediate  section 
of  th^  S.  C).  S. 

Senator  Chambeulaix.  What  was  your  departmental  jurisdiction 
called  i 

Col.  Hull.  The  S.  O.  S.^ 

Senator  CiiAMUEHLtiiN.  You  were  not  comiected  with  the  line  of 
the  Army? 

Col.  llrLL.  I  served  on  Gen.  Kernan's  staff,  and  afterward.s  on 
Gen.  Ilarbord's  staff  as  jud«:e  advocate  of  the  S.  O.  S. 

Senator  Chamberlain.  AA  ere  you  the  superior  oflicer  in  the  Jud^' 
Advocate  (icnerars  Department  on  it? 

Col.  Hull.  Yes,  sir;  from  February  until  November. 

Senator  Chamberlain.  You  did  not  have  much  to  do  with  the 
court-martial  cases,  did  you? 

Col.  Hull.  Every  officer's  case,  and  every  case  of  an  enlisted  man 
sentenced  to  five  years  or  more,  I  personally  read,  in  spite  of  the  fact 
that  they  had  already  been  formally  reviewed  in  my  office — ^that  is. 
of  the  cases  that  came  through  our  headquarters,  under  the  law  and 
orders. 

There  was  another  case  here  where  Mr.  Thomas  comments.  On 
page  313  and  on  the  bottom  of  page  314  he  speaks  of  Gen.  PatrickV 
review  of  a  case.  According  to  my  recollection,  Gen.  Patrick  at  no 
time  in  France  exercised  general  court-martial  jurisdiction. 

The  greatest  difficulty  with  the  administration  of  military  justice 
that  I  have  encountered  in  20  3'ears  has  been  the  lack  of  trained  offi- 
cei-s  as  judge  advocates,  as  counsel,  and  the  absence  of  proper  stenog- 
raphers. 

Senator  Chamberlain.  That  is  all  the  more  reason  why  theiv 
ought  to  l)e  an  appellate  jurisdiction,  is  it  not? 

Col.  Hull.  I  am  in  favor  of  an  appellate  tribunal.  Mr.  Senator, 
as  I  said  some  time  ago.  But  I  mean,  that  has  been  in  the  admini^ 
tration  the  greatest  difficulty  that  we  have  met.  I  have  in  mind  only 
one  case  where  I  believe  an  innocent  man  was  convicted  and  son 
tenced  to  confinement,  and  in  that  case  he  was  convicted  on  the  direct 
testimony  of  two  witnesses.  The  members  of  the  court  themselvc? 
subsequently  testified  that  they  believed  that  an  injustice  had  l>eon 
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done.  That  kind  of  a  conviction  would  have  taken  place  under  any 
system;  namely,  two  witnesses  had  lied  against  a  man. 

Senator  Wabren.  Every  man  on  trial  has  his  counsel  of  his  own 
selection,  if  possible,  or  perhaps  I  ought  to  say,  always  his  own  if  it 
is  at  all  practicable.  If  he  does  not  select  counsel,  the  court  appoints 
counsel  for  him,  does  it? 

Col.  Huix.  The  post  commander  as  representing  the  convening 
authority. 

Senator  Warren.  Now,  suppose  that  counsel  should  be  an  enlisted 
man,  suppose  that  an  enlistea  man  should  ask  that  his  counsel  might 
be  another  enlisted  man  or  a  noncommissioned  ofScer;  are  they  per- 
mitted to  serve? 

Col.  Hull.  They  are  permitted  to  serve.  That  has  occurred  only 
rarely  and  in  the  case  oi  the  emergencjr  forces. 

Senator  Warren.  Is  there  any  discrunination  against  enlisted  men 
as  compared  with  officers,  in  service  of  that  kind,  if  the  accused  him- 
self chooses  to  select  an  enlisted  man? 

Col.  Hull.  I  should  say  not.  The  duty  of  counsel  is  a  well  recog- 
nized dutj^,  and  if  properly  performed,  meets  with  no  objection  from 
anyone  in  authority. 

Senator  Warren.  Senator  Chamberlain,  have  you  anything  fur- 
ther? 

Senator  chamberlain.  Nothing  more.  Senator. 

(Thereupon,  at  12.30  o'clock  p.  m.,  the  subcommittee  adjourned 
intil  to-morrow,  Friday,  October  24, 1919,  at  10.30  o'clock  a.  m.) 
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FRIDAY,  OCTOBBB  24,    1919. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Washington,  D.  C. 

The  committee  met,  pursuant  to  the  call  of  the  chairmai),  in  the 
room  of  the  Committee  on  Appropriations  at  10.30  o'clock  a.  m., 
Senator  Francis  E.  Warren  presiding. 

Present:  Senators  Warren  (chairman)  and  Lenroot. 

Senator  Warren.  We  have  with  us  this  morning  Gen.  Crowder; 
and  we  are  ready  to  hear  you  now,  General. 

STATEMEHT    OF    MAJ.    GEV.    E90GH   H.    CROWDER,    JUDGE 
ADVOCATE  GEVERAL,  UVITED  STATES  ARMT. 

Senator  Warren.  Gen.  Crowder,  this  is  a  subcommittee  of  the 
Committee  on  Military  Affairs  of  the  Senate,  having  under  considera- 
tion the  so-called  Chamberlain  bill,  which  Senator  Chamberlain  says 
was  ori^nally  the  Ansell  bill,  and  the  report  of  the  Kernan-O'.Ryan- 
Ogden  Board  on  that  bill,  and  also  what  report  has  been  made,  so 
far  as  we  have  gone  in  considering  the  suoject,  by  the  American 
fiar  Association;  and,  in  fact,  as  I  understand  it,  and  I  think  my 
colleagues  understand  it  the  same  way,  we  are  to  report  to  the  full 
committee  our  suggestions  or  judgment,  first,  as  to  whether  the 
present  Articles  of  War  are  all  tnat  they  should  be  and,  second,  how 
shall  we  change  them,  if  at  all,  and  if  we  change  them,  whether  wo 
shall  take  in  whole  or  in  part  these  other  bills  that  have  been  pro- 
posed; and,  of  course,  we  want  to  hear  from  yon  along  the  lines  of  the 
present  law  and  how  it  should  be  changed,  if  at  all,  and  other  things 
which  you  may  wish  to  bring  before  the  committee. 

Gen.  Crowder.  The  problem  with  me  is  to  discover  just  what  will 
be  r^ponsive  to  the  condition  of  the  minds  of  the  members  of  this 
subcommittee;  if  possible  to  find  some  way  of  testifying  within  the 
field  of  what  is  relevant  to  the  inquiry  which  remains  in  your  minds. 

This  court-martial  controversy — and  I  believe  it  has  been  called  nuch 
in  your  proceedings — had  its  beginning  within  the  War  Dej)artn)(»iit 
with  the  filing  of  the  November,  1917,  briefs,  which  wore  addn^ssod 
to  the  question  of  appellate  power  in  the  Judge  Advocate  (ienornl 
to  reverse,  modify,  or  affirm  the  sentences  of  courts-martini.  It 
had  its  beginnings  as  a  public  controversy  with  the  speech  dolivonMl 
by  Senator  Chamberlain  on  December  30,  1918,  withheld  by  him  for 
revision,  and  published  in  its  revised  form  in  the  CongroHHional 
Kecord  of  January  3,  followed  closely  by  an  interview  givcui  out  by 
the  president  of  the  American  Bar  Association,  Mr.  Page,  on  January 
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4,  1919,  announcing  what  he  called  the  archaic  character  of  the  then 
existing  military  code,  pronouncing  it  a  code  unworthy  of  the  name 
of  law  or  justice,  and  statin?  his  intention  to  investigate  the  farts 
connected  'wnth  its  administration  through  a  committee  of  the 
American  Bar  Association  appointed  by  himself. 

From  that  time  the  matter  has  been  before  the  public,  and  there 
has  been  a  torrential  flow  of  criticism,  accusation,  and  defamation 
impugning  the  motives  of  men  who  have  helned  to  administer  mili- 
tary justice  during  the  period  of  this  World  War,  until  the  real 
issues  of  the  controversy  are  to-day  somewhat  obscured. 

It  will  be  my  effort  to  keep  without  that  field  of  accusation  and 
defamation,  and  within  the  field  of  what  is  relevant;  but  these  per- 
sonal accusations,  personal  defamation,  and  this  impugning  of  the 
motives  of  men  who  have  helped  administer  military  justice,  are  so 
interwoven  and  blended  with  the  issues  of  that  controversy  that 
I  may  not  be  altogether  successful  in  addressing  you  always  on 
the  matters  that  are  vital  to  a  proper  revision  of  the  code;  for,  of 
course,  no  one  thinks  we  have  come  out  of  this  unprecedented 
World  War  without  knowing  that  there  are  many  respects  in  which 
the  existing  code  may  be  improved.  I  recognize  the  necessity  for 
revision,  and  I  hope  to  be  able  to  place  before  the  committee,  as  1 
pro£Tess  in  my  remarks,  much  needed  amendments  to  the  existing 
code. 

Now,  because  there  are  so  many  issues  of  fact  in  this  controversy 
which  are  rapidly  developing  into  Questions  of  personal  veracity,  t 
would  like  to  ask,  Mr.  Chairman,  if  it  is  consistent  with  the  rul^  of 
your  committee,  that  I  be  sworn. 

Senator  Warren.  I  see  no  reason  why  the  witness  should  not  be 
sworn. 

Senator  Lenroot.  If  the  witness  desires  it.  It  is  not  the  custom; 
it  is  to  be  taken  for  granted,  but  if  the  witness  desires  it,  I  see  no 
objection. 

(The  witness  was  here  sworn  by  Sen&tor  Warren.) 

Gen.  Crowder.  I  also  want  to  place  in  the  record  at  this  point  an 
expression  of  resret  that  I  am  not  able  to  proceed  now  and  at  all 
times  in  the  presence  of  Senator  Chamberlain  and  subject  to  his 
cross-examination.  I  hope  that  in  the  discussion  of  these  more  vital 
issues  he  may  be  present  and  interrogate  me,  particularly  on  ques- 
tions of  fact. 

Senator  Warren.  We  shall  try  to  have  him  with  us  later  in  the 
hearings. 

Gen.  Crowder.  Now,  if  left  to  follow  my  own  method  in  present- 
ing  this  whole  subiect,  I  think  I  could  classify  all  le<^itimate  criticism 
of  the  Articles  of  War  and  the  administration  of  military  justice  thai 
I  have  heard  or  read  under  two  heads — first,  excessive  sentences; 
second,  illeeal  convictions.  I  propose  to  address  myself  first  to  the 
question  of  excessive  sentences  and  to  reserve  what  I  have  to  sav 
about  illegal  convictions  until  we  come  to  discuss  this  question  of 
appellate  power,  which  I  think  is  relied  upon  by  all  of  you  as  the 
proper  method  of  correcting  the  evil  of  illegal  convictions. 

I  do  not  know  how  you  can  understand,  or  how  anybody  can 
understand,  whether  a  sentence  is  excessive  or  not,  or  the  desxee 
to  which  it  is  excessive,  until  you  know  something  of  our  nulitarr 
penology;  that  is,  of  the  disciplinary  barracks  r^ime,  at  which  bar- 
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racks  are  executed  all  of  the  sentences  of  general  courts-martial  for 
major  offenses  against  the  discipline  of  the  Army.  Therefore,  I  shall 
talK  first  about  the  disciplinary  barracks. 

Senator  Warren.  Ma^  I  ask  you  a  question  right  there  ? 

Gen.  Crowder.  Yes,  sir. 

Senator  Warren.  You  speak  of  disciplinary  barracks.  In  this 
country  there  has  been  a  good  deal  said  about  the  jails  over  in  France 
and  our  men  being  confined  in  jails.  Do  you  understand  that  they 
are  jails  as  separated  from  disciplinary  barracks,  or  are  those  so- 
called  jails  branches,  in  reality,  or  practically,  of  our  system  of  dis- 
ciplinary barracks  in  this  country  ? 

Gen.  Crowder.  I  understand  they  are  improvised  places  having 
no  connection  with  disciplinary  barracks.  There  is  authority  ^ven 
by  act  of  Congress  to  designate  branches  of  the  main  disciplmary 
barracks  at  Leavenworth,  a  discretion  which  has  been  exercised  to 
establish  branches  in  two  places — ^Alcatraz  and  Castle  William,  re- 
spectively, at  San  Francisco  and  at  Governors  Island, New  York;  but 
I  do  not  kiiow  that  it  has  been  exercised  abroad. 

Senator  Warren.  Do  you  understand  that  the  conduct  of  those 

{'aUs,  which  has  been  complained  of,  was  along  the  line  of  disciplinary 
larracks  ? 

Gen.  Crowder.  No,  I  do  not;  I  am  not  prepared  to  speak  of  those 
places  established  as  I  suppose  by  the  commanding  general  of  the 
expeditionary  forces  in  France. 

Senator  Warren.  The  reason  I  ask  is  because  we  have  had  it 
testified  that  men  were  kept  there  to  be  returned  to  their  duties  when 
their  conduct  was  such  that  they  should  be  relieved. 

Gen.  Crowder.  It  is  to  be  supposed  that  they  were  organized  along 
the  same  Unes;  but  I  can  not  speak  of  that.  Gen.  Bethel,  who  has 
been  before  you,  probably  could  tell  you  about  that,  but  I  have  no 
knowledge  oi  the  subject,  and  I  have  no  means  of  informing  myself 
as  to  what  regime  was  adopted  for  the  conduct  of  those  improvised 
places  in  the  theater  of  war. 

When  I  finish  what  I  have  to  say  on  the  subject  of  disciplinary- 
barracks  and  of  the  regime  that  prevails  there,  the  treatment  of  mili- 
tary offenders  confined  there,  this  conunittee  will  know  whether  or 
not  there  are  sentences  of  40  years,  25  years,  20  years,  15  years,  10, 
or  even  5,  that  are  to  be  served  as  penal  servitude — that  is,  to  be  satis- 
fied only  by  actual  iniprisonment  at  hard  labor  for  40,  25,  20,  15,  10, 
or  even  5  years;  and  I  hope  that  I  shall  be  able  to  place  the  matter 
upon  the  basis  of  conceded  or  demonstrated  fact,  and  that  no  longer 
will  the  public  imagination  be  inflamed  with  the  view  that  wo  are 
exacting  penal  servitude  for  fixed  periods  in  cases  of  our  military 
oflFenders. 

Finishing  with  this  subject  of  our  disciplinary  barracks  sysu^m  and 
the  penology  in  force  there,  I  shall  next  take  up  for  discussion  the 
applicability  or  nonapplicability  of  the  Bill  of  Rights  to  accused 
military  persons.  Mucn  has  been  said  to  this  committee  and  much 
has  been  printed  in  the  public  press  on  that  subject.  It  has  been 
represented  that  military  accused  are  denied  protection  that  civil 
accused  get  before  our  civil  courts,  and  the  public  has  been  asked  to 
deduce  from  this  fact  a  kind  of  miUtary  tyranny  characterizing  the 
administration  of  mihtary  justice. 
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When  I  finish  with  the  Bill  of  Rights,  I  shall  take  up  the  subject  of 
courts-martial  as  executive  agencies,  and  I  hope,  when  I  have  fin- 
ished my  discussion  of  that  subject,  this  committee  will  know 
whether  or  not  there  is  any  merit  in  the  statement  that  military 
tribunals  are  dictated  to  by  military  commanders. 

I  shall  then  pass  to  the  consideration  of  the  question  of  jurisdic- 
tional and  prejudicial  error  before  courts-martial;  and  when  I  have 
finished  with  that  subject  I  want  to  test  out  by  further  discussion 
the  accuracy  of  certain  statements  that  have  been  made  to  this  com- 
mittee on  the  subject  of  the  English  and  French  systems  of  militaiy 
justice,  and  particularly  the  use  of  high  prerogative  writs  as  a  means 
of  correcting  judgments  of  courts-martial. 

I  shall  pass  from  that  to  a  discussion  of  the  November  briefs  of 
1917,  and  then  take  up  the  pending  bill.  My  discussion  of  the  pend- 
ing bill  will  assume  the  commission  of  an  offense — the  offense  of 
disobedience  of  orders — and  pass  under  review  the  successive  steps 
of  a  trial  under  the  code  you  are  now  considering,  called  the 
Chamberlain  bill. 

I  think,  when  I  have  finished  with  my  discussion  along  these  lines 
there  will  be  one  and  only  one  large  question  left  upon  which  there 
will  be  emy  difference  of  opinion  and  that  will  be  where  this  appellate 
power,  which  we  all  concede  must  be  created,  shall  be  located. 

Now,  gentlemen,  as  I  have  outlined  my  method  of  presentation  of 
the  general  subiect,  I  would  like  to  ask  whether,  if  I  pursue  that 
method,  it  will  he  responsive  to  the  condition  of  mind  of  the  com- 
mittee ? 

Senator  Lenroot.  I  think  it  is  exactly  what  we  would  like. 

Senator  Warren.  I  think  just  what  you  have  stated,  all  of  it,  and 
especially  the  last  part  of  it,  is  what  we  need  most  information  on. 

Senator  Lenroot.  I  would  be  glad  to  have  jou.  General,  go 
through  the  whole  course  which  you  have  just  outlmed. 

Gen.  Crowder.  It  may  take  more  than  a  day. 

Senator  Lenroot.  I  understand;  but  I  think  it  is  very  important. 

Senator  Warren.  I  think  Senator  Lenroot  will  agree  with  me  that 
we  shall  give  you  all  the  time  you  want,  and  we  may  have  to 
extend  your  hearing  over  more  than  one  day,  because  we  are  called 
upon  the  floor  of  the  Senate  at  various  times. 

Gen.  Crowder.  Yes.  First,  as  to  excessive  sentences.  Frank- 
ness requires  that  it  be  conceded  that  there  have  been  many — too 
many — excessive  sentences.  Five,  10,  15,  20,  25,  and  even  40-year 
sentences  have  been  given  for  the  principal  offenses  of  desertion, 
absence  without  leave,  sleeping  on  post,  assaulting  a  superior  officer, 
assaulting  a  noncommissioned  officer,  disobeying  a  noncommis- 
sioned officer,  disobedience  of  standing  orders;  disobedience  of  an 
officer;  but  in  judging  the  system  we  must  take  into  consideration 
that  the  average  sentences  imposed  by  general  courts-martial  for  the 
year  October,  1917,  to  September,  1918,  were:  For  desertion,  a 
capital  offense,  7.58  years:  for  absence  without  leave,  1.59  years; 
for  assaulting  a  superior  officer,  4.1  years;  for  assaulting  a  non- 
commissioned officer,  2.36  years;  for  disobedience  of  a  noncommis;- 
sioned  officer,  3.04  years;  for  disobedience  of  an  officer,  4.34  years: 
for  disobedience  of  standing  orders,  1.96  years.  We  get,  therefort». 
a  very  erroneous  impression  from  citing  the  relatively  few  cases  of 
excessive  sentences  of  longer  duration  than  the  average.     In  other 
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words,  the  question  is,  shall  courts-martial  be  judged  by  the  excep- 
tional cases,  or  by  the  average  record  they  have  made  ?  The  answer 
h,  of  course,  by  both;  but  tne  explanation  for  the  exceptional  case 
lies  in  the  facts  of  that  case,  which  it  has  been  very  difficult  to  get 
before  the  conmiittee,  and  which  involves 

Senator  Lenboot.  You  asked  whether  they  should  be  judged  by 
the  average  record,  or  the  exceptional  record,  and  then  vou  said  by 
both;  because  you  certainly  would  not  intimate  that  we  snould  judge 
by  the  average  record  alone. 

Gen.  Obowder.  No. 

Senator  Warren.  You  speak  of  that  length  of  sentence.  Does  that 
mean  the  actual  service  ?  Of  course  they  have  not  served  their  length 
of  time;  but  take  those  that  have  served  their  time  and  those  who 
are  still  imder  confinement.  Does  this  represent  the  findings  of  the 
court  without  deducting  suspensions  ? 

Gen.  Crowder.  Without  deducting  for  any  clemency  at  all. 

Senator  Lenroot.  That  is,  the  average  original  sentence? 

Gen.  Crowder.  Yes;  the  sentence  as  approved. 

Senator  Warren.  That  is  it;  you  have  stated  it  better  than  I. 

Gen.  Crowder.  The  public  has  been  misled  in  another  important 
regard.  These  excessive  sentences  have  been  commented  upon  as  if 
they  were  absolute  fixed  sentences,  to  be  served  by  5,  10,  15,  20, 
25,  and  even  40  years  of  actual  imprisonment  at  hard  labor.  I  have 
seen  them  referred  to  in  the  Congressional  Record  and  in  the  pub- 
lic press  as  prison  Bad  penitentiary  sentences.  No  adequate  men- 
tion has  been  made  of  Disciplinary  Barracks  at  which  they  are  to  be 
served,  or  of  the  indeterminate  character  of  these  sentences,  of  the  sys- 
tem of  parole  in  force  at  our  disciplinary  barracks,  and  only  minor  men- 
tion has  been  made  of  the  system  of  restoration  to  duty  with  which 
good  conduct  at  the  disciplinary  barracks  while  undergoing  sentence 
is  rewarded.  So  that  these  essential  characteristics  do  not  at  all 
enter  into  the  popular  conception  of  oiir  military  penology.  I  want 
the  committee  to  understand,  and  the  country  to  imderstand,  that 
practicalljr  all  offenders  against  the  discipline  of  the  Army  have 
received,  in  fact,  indeterminate  sentences  to  be  executed  not  in 
penitentiaries  or  prisons  but  in  the  disciplinary  barracks;  and  I 
want  the  committee,  and  through  the  committee  the  country,  to 
understand  our  system  of  military  penology  in  force  at  these  bar- 
racks, including  the  parole  system  in  force  there.  I  shall  first  take 
up  the  subject  of  disciplinary  barracks. 

Senator  Chamberlain  remarks,  on  page  248  of  the  hearings,  that — 

The  only  real  reform  in  the  articles  of  1916  was  that  which  admitted  the  creation 
of  the  disciplinary  barracks  where  young  men  who  had  been  convicted  by  court*- 
martial  might  be  restored  to  the  colors. 

And,  in  the  subsequent  colloquy  between  him  and  Gen.  Ansell  it  is 
made  to  appear  that  that  ''real  reform''  grew  out  of  an  opinion  ren- 
dered by  (jren.  Ansell  in  the  co*nstruction  of  the  military  prison  stat- 
ute of  1873.  In  truth,  the  whole  plan  of  prison  reform  and  restora- 
tion had  been  formulated  before  Gen.  Ansell  had  reported  for  duty 
at  Washington.  I  propose  to  give  an  accurate  history  of  the  develop- 
ment of  that  reform,  because  unless  it  is  understood  and  Congress 
and  the  people  are  made  aware  of  the  military  penology  practiced 
at  these  barracks  no  judgment  can  be  formed  as  to  the  severity  of 
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the  sentences  which  have  been  imposed  by  our  courts-martial  to  be 
served  in  these  barracks. 

Let  me  say,  preliminarily,  that  I  am  prompted  to  present  this  in 
some  detail  by  the  request  of  a  Senator  wno  visited  my  office  and  who 
was  so  much  in  ignorance  of  what  our  system  of  military  penology 
was,  that,  upon  hearing  the  explanation  of  it,  he  asked  that  this 
matter  be  placed  before  the  public  in  some  way  so  as  to  lift  the  cloud 
of  general  misunderstanding  that  rests  over  the  whole  subject, 

1  became  Judge  Advocate  General  on  February  15,  1911.  A  con- 
troversy had  been  going  on  for  years  as  to  the  treatment  of  military 
prisoners,  particularly  deserters.  Annual  reports,  service  journals, 
and  the  public  press  were  filled  with  discussions  of  the  general  sub- 
ject. One  class  of  Army  officers,  perhaps  the  majority,  believed  in 
punishment  for  deterrent  effect;  another  class  favored  reformatory 
methods.  Because  of  the  relations  of  this  subject  to  the  administra- 
tion of  military  justice,  I  asked  for  orders  to  proceed  to  Fort  Leaven- 
worth, the  mam  branch  of  our  military  prisons,  and  make  an  investi- 
gation. This  investigation  took  place  in  October  of  1911,  and  the 
report  is  dated  November  17,  1911. 

1  first  gave  attention  to  the  statute  law,  the  act  of  1873,  establishing: 
the  prison  and  prescribing  its  government.  I  found  that  the  organic 
act  toUowed  closely  the  legislation  of  the  States  of  the  Union  for  the 
establishment  and  maintenance  of  penitentiaries.  Indeed,  in  some 
respects  the  law  establishing  the  prison  was  less  humane  than  later 
legislation  of  the  United  States  establishing  penitentiaries  at  Leaven- 
worth, McNeil  Island,  and  Atlanta;  and  the  same  illiberal  rigid  char- 
acter must  be  ascribed  to  regulations  adopted  from  time  to  time  by 
the  War  Department  in  aid  of  the  execution  of  this  military  prison 
statute.  In  these  regulations  the  War  Department  had  uniformly 
interpreted  the  law  as  rec^uiring  the  prison  to  be  administered  as  a 
penal  institution.  The  prisoners  were  required  to  be  clad  in  the  usual 
prison-striped  clothing,  to  wear  their  hair  close-cropped,  their  faces 
clean-shaven,  to  be  designated  by  numbers,  and  to  be  employed  at 
the  kind  of  daily  hard  labor  at  which  convicts  confined  in  civil 
prisons  and  penitentiaries  are  customarily  employed. 

I  found  940  ex-soldiers  in  confinement  at  the  Leavenworth  branch. 
I  asked  to  have  them  paraded,  and,  when  I  passed  down  the  line,  I 
was  struck  with  their  youthful  appearance.  I  ascertained  that  the 
average  age  of  these  940  men  at  the  time  of  their  commitment  was 
about  23  years.  Classified  in  accordance  with  the  nature  of  the 
offense  for  which  committed,  I  found  667,  or  about  71  per  cent,  had 
been  committed  for  purely  military  offenses — ^that  is,  offenses  against 
the  discipline  of  the  Army — 195  for  military  offenses  in  connection 
with  common-law  and  statutory  offenses — ^most  of  the  latter  were 
misdemeanors — and  78  were  common-law  and  statutory   offenses. 

When  I  finished  this  inspection  of  the  military  prison,  I  went  over 
to  the  United  States  penitentiary,  loc*ated  on  the  same  reservation, 
and  took  a  look  at  the  inmates  of  that  institution.  They  were  men  of 
more  advanced  years — ^mostof  them  veteran  criminals — all  felons — 
and  yet  subjected  to  no  more  severe  prison  regime  than  were  our 
young  ex-soldiers  at  the  military  prison.  I  reached  the  conclusion 
that  our  system  was  fundamentally  wrong.  On  returning  to  Wash- 
ington at  the  conclusion  of  this  investigation,  I  submitted  my  report, 
which  I  am  going  to  ask  the  committee  to  publish  as  an  appendix  to 
my  statement.    Have  I  permission  to  do  that? 
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•  Warren.  Is  it  very  voluminous  ? 

lOWDER.  No. 

'  Warren.  It  could  go  in  at  this  place  in  the  report,  and  not 

endix? 

lOWDER.  I  would  like  to  have  it  go  into  the  record  at  this 

•  Warren.  Yes. 

jport  referred  to  is  here  printed  in  full  in  the  record  as 

iTif  FROM  THE  Judge   Advocate  General  to  the  Chief  op  Staff, 

November  17,  1911. 

administration  of  the  military  prison  from  a  penal  institution  to 

A  military  reformatory. 

ot  admit  of  question,  I  think,  that  the  laws  applicable  to  the  military 
ire  it  to  be  administered  as  a  penal  institution.  As  pointed  out  in  my 
rt,  they  follow  closel v  the  legislation  of  the  States  and  the  later  leo^islation 
3d  States  for  the  estaolishment  and  maintenance  of  penitentiaries.  This 
/  evident  when  the  provisions  embodying  the  recjuirements  for  employ- 
nates  at  daily  hard  labor  and  in  the  trades  are  considered.  In  some 
laws  applicable  to  the  prison  are  le^s  humane  than  later  legislation  of 
States  creating  penitentiaries.  For  example,  the  provisions  of  the  act  of 
90  (26  Stat.,  839),  that  in  the  construction  of  prison  buildings  there  shall 
arrangement  of  cells  and  yard  space  that  prisoners  under  20  years  of  age 
any  way  be  associated  with  prisoners  above  that  age,  and  that  the  manage- 
class  under  20  years  of  age  shall  be,  as  far  as  possible,  reformatory,  is  not 
e  laws  relating  to  the  military  prison. 

lations  adopt^  from  time  to  time  for  the  government  of  the  military 

its  inmates  (editions  of  1877,  1883,  1888,  1890,  and  1910)  show  that  the 

tment  has  uniformly  interpreted  the  law  as  requiring  the  prison  to  be 

k1  as  a  penal  institution.    In  the  five  editions  of  said  prison  regulations 

provided  that  prisoners  should  be  clad  in  prison  dress,  wear  their  hair 

ed,  with  face  clean  shaven,  be  designated  by  numbers,  and  employed  at 

hard  labor  at  which  convicts  confined  in  civil  prisons  and  penitentiaries 

arily  employed.    While  in  the  several  editions  of  prison  regulations  in 

to  1895  the  inmates  of  the  prison  were  uniformly  designated  as  '  *  priFoners, '  * 

ent  edition  of  the  regulations  the  term  ''convict"  is  uniformly  u«ed. 

artment  has  uniformly  administered  the  prison  as  a  penal  institution. 

de  to  appear  from  the  present  employment  of  prisoners  confined  therein, 

not  diner  from  past  employment,  except  in  so  far  as  their  lal)or  is  diverted 

c  of  new  prison  constniction,  and  which  the  commandant  states  slu  follows: 

eslic  labor. — This  includes  orderlies,  messcnijers,  clerks,  barl)erH,  cooks, 

iters,  hospital  attendants;  and  tailors,  shoemakers,  harness  makers,  black- 

ctricians,  tinners,  carpenters,  wheelwright**,  car])(»t  wtnivers,  steam  fitters, 

pair  purposes  only;  laundrymen,  librarians,  warehouse  laborers,  t(»amsters, 

mntew;  total,  250. 

sir  action  work  on  new  prison  and  the  shops  and  industries  in  connection 
total,  450. 

nde  work  in  connection  with  the  construction  of  roads,  the  operation  of 
lal  railway,  the  care  and  p-e nervation  of  tlie  fon^-it,  the  care  of  tne  reserva- 
p'ison  farm;  total,  240.  (This  number  is  far  below  the  daily  requirements 
lot  meet  the  demands. )" 

he  theory  that  the  prison  will  continue  to  be  administered  as  a  penal  institu- 
the  completion  of  prison  construction,  the  commandant  recommends  tliat 
nployed  as  f  jllows: 

nestic  labor. — This  includes  orderlies,  messensjers,  clerks,  barbers,  cooks, 
altera,  hospital  attendants;  and  tailors,  shoemakers,  harness  makers,  black- 
ectricians,  tinners,  car|)enters,  wheelwrights,  carpet  weavers,  steam  fitters, 
Rpair  purposes  only;  laundrymen,  librarians,  warehouse  lalwrers,  teamsters, 
printers;  total,  250. 

f ration  of  shops  inside  the  prison. — In  the  operation  of  the  shops  such  work 
recommended  as  would  ne  least  liable  to  cause  interference  from  out««ide 
ollows:  Making  shoes  for  the  use  of  all  prisoners  in  the  Army;  making  liamesB 
le  of  the  Anny;  making  brooms  for  the  use  of  the  Army  (a  large  part  of  the 
m  can  be  raised  on  the  prison  farm);  making  tinware  and  stove  pans,  etc., 
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for  the  use  of  the  Annv;  also  galvanized-iion  buckets;  making  clothing  for  all  prisonere 
in  the  Army,  especially  civilian  suits  for  dischajged  prisoners;  repair  of  wheel  trans- 
portation; laundry  work;  total,  250.  This  number  depends,  of  course,  upon  the 
amoimt  of  work  of  this  class  that  is  given  the  prison  to  do  and  can  be  eicpanded 
indefinitely. 

"3.  Outside  work. — (a)  The  operation  of  the  prison  farm:  Between  700  and  800 
acres  of  land  are  now  available  for  farm  purposes;  this  will  have  to  be  diked  and  the 
diking  will  have  to  be  of  the  very  best;  the  river  bottoms  will  have  to  be  protected; 
it  appears  to  be  possible  to  do  tnis  and  have  an  800-acre  farm  in  the  bottoms;  200 
additional  acres  could  be  secured  on  the  cesecvation  on  the  northwest  side  without 
interference  with  any  military  operations;  a  1,000-acre  farm,  using  a  laige  part  of  it 
as  a  truck  garden,  would  give  employment  to  a  large  number  of  convicts,  (h)  The 
operation  of  a  dairy  for  the  use  of  the  prison,  (c)  The  repair  and  maintenance  of  post 
roads  and  the  construction  of  reservation  roads;  approximately  12  miles  of  rock  road 
are  to  be  built.  (</)  Grading;  the  number  of  hills  to  be  removed  and  the  amount 
of  yardage  is  very  great,  (e)  Drainage  and  construction  of  culverts  and  bridges; 
this  work  req|uires  a  large  amount  of  labor.  (/)  Care  of  the  forest  and  the  conveisian 
of  waste  portions  of  the  forest  into  park  land  for  use  of  troops  in  maneuvers,  (a)  Cre- 
matory  and  disposal  of  wastes;  should  the  crematory  be  removed  from  its  present 
location,  which  appears  to  be  inevitable,  the  construction  and  maintenance  of  it 
should  be  turned  over  to  the  prison,  (h)  Operation  and  repair  of  the  terminal  railway 
system ;  the  handling  of  all  freight,  coal,  and  forage  in  connection  with  the  operation 
of  the  railway  sjrstem.  (t)  Operation  of  the  rock  quarries,  crushers,  limekiln,  brick 
plant,  concrete-block  machines  in  connection  with  such  work  at  the  prison  and  port 
as  may  be  authorized  by  the  Quartermaster  General.  0)  Installation  of  a  water 
supply  for  the  prison  and  post,  (k)  Operation  of  an  electric-light  and  power  plant 
for  the  prison  and  post.  (/)  Operation  of  an  ice  and  refrigerating  plant  for  the  prison 
and  the  post.'' 

Because  of  the  proximity  of  the  military  prison  to  the  large  and  important  port 
of  Fort  Leavenworth,  and  the  extensive  and  lu^nt  demands  for  labor  upon  the  port 
reservation  indicated  above,  it  is  probably  true  that  no  similar  institution  of  the 
United  States  or  of  any  State  or  Territory  is  in  such  a  favorable  situation  for  the  utili- 
zation for  public  purposes  of  free  prison  labor.  The  extensive  employment  of  its 
inmates  at  daily  hard  labor  on  the  much  needed  and  urgent  improvements  of  the 
military  reservation  proper,  the  conservation  of  the  forests,  and  the  building  of  roads, 
for  which  contract  labor  would  otherwise  be  necessarily  employed,  would  result  in 
very  obvious  economies  to  the  Government;  while  the  employment  of  the  prisoneis 
on  the  large  prison  farm  (about  900  acres)  in  the  raising  of  food  products,  in  tne  shops 
of  the  prison  at  trades  in  the  manufacture  of  articles  for  use  of  prison  and  prisoners 
confined  there  and  at  posts,  would  be  a  long  step  in  the  direction  of  making  the  prison 
self-sustaining.  The  argument  of  economy  is  thus  seen  to  be  exceptionally  abong. 
and,  in  connection  with  the  opportunity  the  work  outlined  above  affords  for  the  train- 
ing of  prisoners  in  civil  employment  and  graduating  them  back  into  civil  purrait? 
under  conditions  which  would  put  them  in  the  way  of  establishing  themselves  in 
civil  life  upon  their  release  from  the  military  prison,  constitutes  the  most  persuasive 
argument  tnat  can  be  urged,  I  think,  in  favor  of  continuing  the  administration  of  the 
military  prison  as  a  penal  institution. 

I  am  prepared  to  concede  to  this  argument  controlling  effect  as  to  the  inmates 
of  the  prison  convicted  of  common-law  and  statutory  felonies  alone.  These  belong 
to  the  regular  criminal  class,  and  their  punishment  should  conform  to  what  is  pre- 
scribed by  law  for  this  class  of  prisoners  undergoing  punishment  in  our  United  States, 
State,  and  Territorial  prisons;  but  I  do  not  thinjc  it  should  be  regarded  as  decisive 
of  the  more  important  c^uestion  presented,  viz:  Should  soldiers,  convicted  of  purely 
military  offenses,  committed  in  time  of  peace,  be  subject  to  ignominious  penal  servi- 
tude similar  to  that  inflicted  upon  common-law  and  statutorv  felons?  Preliminary 
to  a  discussion  of  this  question,  I  invite  attention  to  the  following  classification  of 
prisoners  serving  sentence  at  the  military  prison,  Fort  Leaven wortn,  at  the  time  of 
my  inspection: 

Table  No.  1. — Prisoners  convicted  o/ military  crimes  onJy.^ 

Of  desertion  only 440 

Of  deiertion  and  fraudulent  enlistment  only 104 

Of  desertion  and  other  military  crimes  other  than  fraudulent  enlistment 56 

Of  desertion,  fraudulent  enlistment,  and  other  military  crimes % 12 

Of  military  offenses,  not  including  desertion  and  fraudulent  enlistment 6 

Of  fraudulent  enlistment  only : 49 

Total 667 

1  Slight  variances  in  totals  appear  in  these  tables  which  do  not  affect  the  argument  based  up«n  them. 
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Table  No.  2. — Priwnert  convicted  of  milUary  crimes  in  connection  with  common-law 

and  stahUory  crimes. 

Of  desertion  and  common-law  and  statutory  crimes,  not  military 75 

Of  desertion,  fraudulent  enlistment,  and  common-law  and  statutory  crimes  not 
military 10 

Of  desertion,  fraudulent  enlistment,  other  military  crimes,  and  common-law  and 
statutory  crimes  not  military 12 

Of  desertion  and  other  militaiy  crimes,  not  including  fraudulent  enlistment,  and 
common-law  and  statutory  crimes 48 

Of  military  crimes,  not  including  desertion  and  fraudulent  enlistment,  and 
common-law  and  statutory  crimes 46 

Of  fraudulent  enlistment,  other  military  crimes  not  including  fraudulent  enlist- 
ment, and  common-law  and  statutory  crimes 4 

Total 195 

Table  No.  3. 

Xumber  of  prisoners  convicted  of  common-law  and  statutory  crimes  only 78 

Summary. 

Piisoners  convicted  of  military  crimes  only 667 

Prisoners  convicted  of  military  crimes  in  connection  with  common-law  and 

statutory  crimes 195 

Prisoners  convicted  of  common-law  and  statutory  crimes  only 78 

Grand  total 940 

Table  No.  4. — Desertions. 


Fii^t  year  of  enlistment . . . 
Secmd  year  of  enlistment . 

Third  y^kT  enlistment 

Seamd  enlistment  period . 
Third  enlistment  period . . . 
Fourth  enlistment  period . 
Fifth  enlistment  period . . . 


Number, 


431 

210 

34 

59 


Aveiage  age  of  enlistment. 


23  years  5  months  28  dajrs. 

23  years  2  months. 

22  years  R  months  16  days. 

26  years  1  month  25  days. 
12  '  29  years  10  months  4  days. 
5  I  32  years  7  months  9  days. 
2    39  yeirs  11  months. 


The  data  for  the  Pacific  branch  of  the  United  States  military  prison  at  Alcatraz 
Island,  Calif.,  if  assembled,  would  probably  show  similar  percentage  strength  of  the 
several  classes  of  prisoners  confined  in  said  branch. 

The  foregoing  classification  is  not  as  complete  as  it  is  desirable  that  it  should  be, 
in  that  it  fails  to  distinguish  between  civil  felonies  and  misdemeanors.  It  is  doubtless 
true  that  a  large  majority  of  the  prisoners  listed  as  common-law  and  statutory  offenders 
have  been  convicted  of  misdemeanors  only,  and  that  therefore  only  a  very  small 
percentage  of  the  inmates  of  the  military  prison  belong  to  the  regular  criminal  class. 

It  will  be  noted  that  the  average  age  at  enlistment  of  prisoners  serving  sentences 
for  desertion  is  about  23  years.  I  did  not  ascertain  the  average  age  at  enlistment  of 
other  classes  of  offenders,  but  it  is  presumablv  about  the  same  as  for  deserters.  The 
average  age  of  prisoners  at  the  time  of  my  Inspection  may  be  safely  estimated  at 
between  25  and  26  years.  The  contrast  in  respect  of  age  between  them  and  convicts 
of  the  United  States  penitentiary  located  on  the  same  military  reservation,  which  I 
visited,  is  most  marked,  the  latter  being  in  appearance  a  much  older  class  of  men.  In 
prison  dress  and  in  the  methods  of  treatment  and  daily  employment  of  inmates  there 
16  no  substantial  difference  between  the  two  institutions,  and  the  inmates  of  the 
prison  are  undeiigoing  penal  servitude  of  the  same  character  as  inmates  of  the  peni- 
tentiary, with  the  additional  ignominy  in  case  of  deserters  of  loss  of  citizenship  rights, 
of  rights  to  become  citizens,  and  the  right  to  hold  office  of  trust  or  profit  under  the 
United  States. 

Recurring  now  to  Table*  1,  2,  and  3,  we  find  that  of  the  940  prisoners  undergoing 
sentence  at  the  military  prison  at  the  time  of  my  inspection,  667 — approximately 
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71  per  cent — were  convicted  of  purely  military  offenses.  If  we  add  to  these  those 
convicted  of  purely  military  offenses  m  connection  with  common-law  and  statutory 
offenses  of  the  grade  of  misdemeanor,  ordinarily  punished  by  light  jail  sentences,  we 
shall  have  a  total  of  approximately  90  per  cent  of  the  inmates  of  the  prison,  by  far  the 
greater  number  deserters,  who  may  be  said  not  to  belong  to  the  regular  criminal 
class,  but  who  are  undergoing  the  same  kind  of  penal  servitude  as  felons  confined  in 
the  United  i^tates  penitentiary  located  on  the  same  reservation.  The  question 
whether  penal  servitude  is  a  proper  punishment  for  them  is  thus  seen  to  turn  mainly 
on  what  is  a  proper  punishment  for  desertion  in  time  of  peace. 

Perhaps  there  is  no  other  single  subject  connected  with  the  administration  of  the 
Military  Establishment  which  has  received  more  earnest  attention  by  the  militAn* 
authorities  than  this  subject  of  desertion,  its  causes,  and  its  proper  punishment. 
Annual  reports,  service  journals,  and  the  public  press  have  teemed  with  its  discuwion. 
It  may  be  said  also  that  there  is  no  other  single  subject  connected  with  Army  admin- 
istration m  respect  of  which  such  diverse  views  have  been  expressed.  Systematic 
efforts  have  been  made  to  ameliorate  the  condition  of  the  soldier  in  respect  of  hid 
living,  dress,  enjoyments,  comfort,  and  contentment  as  a  means  of  reducing  desertion 
rates.  The  inspector  General,  in  his  report  of  1905,  summarizes  the  efforts  of  the 
Government  m  this  r^ard  as  follows: 

*'lt  has  constructed  for  him  barracks  luxurious  in  their  appointments  compared 
to  the  housing  of  the  armies  of  other  civilized  countries  throughout  the  world ;  it  haa 
provided  in  tnese  barracks  air  space  in  dimension  equal  to  the  demands  dictated  by 
the  best  scientific  thought;  it  has  given  him  spring  beds,  mattresses,  pillows,  sheets, 
and  pillow  cases;  it  has  provided  him  with  toilets  and  baths  of  the  most  modem 
manufacture,  and  much  superior  in  general  appearance  and  effect  to  similar  neces^- 
sities  enjoyed  by  people  in  middle  life;  it  has  provided  spacious  reading  room:*, 
supplied  with  newspapers  and  books  calculated  to  cater  to  the  soldier's  taste;  it  hau< 
bettered  the  amount  and  quality  of  his  clothing;  it  is  to-day  supplying  him  with  the 
largest  variety  and  best  quality  of  food  that  is  given  to  anv  Army,  and  at  many  of 
the  large  posts  it  has  provided  magnificent  exchange  builcfings,  nqt  a  few  of  which 
have  s  dimming  tanks  and  gymnasiums  thoroughly  equipped  for  athletic  exercisee. 
It  has  made  the  demands  of  discipline  and  authority  over  the  soldier,  in  conformity 
witli  the  spirit  of  the  age,  mild  compared  to  what  it  was  20  years  ago;  it  sends  the 
uneducated  soldier  to  sctiool  and  ^ives  the  partially  educated  every  advantage  of  an 
extended  education;  it  has  provided  outdoor  amusements  for  him  in  the  way  of 
atiiletic  games;  and  it  has,  in  fact,  accomplished  everything  to  make  him  contented 
and  to  cause  iiim  to  live  out  his  enlistment,  with  one  exception — it  has  failed  to  pro- 
vide an  adequate  punishment  for  the  crime  of  desertion. 

**i\ine-tenth8  of  the  soldiers  who  desert  from  the  Army  of  the  United  States  have 
no  real  cause  for  the  act." 

But  the  erforts  of  the  Government  have  not  been  limited  to  what  is  outlined  in 
the  lore^joing  report  of  the  Inspector  General.  We  have  tried  the  additional  expe- 
dients of  lon^-term  and  short  term  enlistments,  bounty  for  reenlistment,  retained 
pay  and  detained  pay,  forfeited  to  the  Government  by  desertion,  discharge  by  pur- 
chase and,  tinaily,  increased  pay — all,  except  discharge  by  purchase,  without  appre- 
ciaole  deterrent  effect  upon  the  commission  of  the  offense  of  desertion.  I f ,  as  claimed 
by  the  Inspector  General,  we  have  failed  to  find  adequate  punishment  for  desertion, 
it  is  not  oecause  we  have  not  run  the  gamut  in  this  regard ;  for  we  tried  the  ignominious 
punishment  of  branding  and  tattooing  the  deserter,  the  wearing  of  ball  and  chain, 
and  lonjj  sjntsnces  of  penal  servitude.  We  have  also  tried  the  expedient  of  recos:- 
nizin^  different  grades  of  crimina.ity  in  desertion,  diitinniidiing  between  the  recruit 
led  off  by  companions,  homesickness,  i^orance,  and  the  old  soldier  who  commiU> 
the  offense  with  full  knowledge  and  deliberation,  gi\ing  to  the  former  a  very  short 
term  of  imprisonment  and  frequent  restoration  to  duty,  and  preserving  as  to  the 
latter  the  .on^  sentence  of  penal  servitude.  In  1908  we  abandoned  the  attempt  to 
distinguish  between  the  recruit  and  the  old  soldier  in  respect  of  this  offense  and  pro- 
vided one  punishment  for  desertion,  only  to  return  to  the  prior  system  in  1911.  That 
none  of  the  e  expedients  has  been  attended  with  results  which  were  aatisfactor)'  to 
the  department  tends  directly  to  support  the  view  expressed  by  The  Adjutant  General 
of  the  Army  in  his  report  for  the  fiscal  year  of  1908,  that: 

*The  principal  cause  of  the  evils  in  question  lies  deeper  than  any  of  the  caui5« 
commonly  assi-ned  for  them,  and  is  beyond  the  reach  of  any  of  the  measures  proposed. 
Our  people,  although  a<i:gres8ive  enough,  are  not  a  military  people.  They  have  little 
real  interact  in  the  Army  in  time  of  peace,  and  from  the  earliest  days  of  the  Republic 
have  been  accustomed  to  look  upon  it  as  a  more  or  less  utmecessary  institution  that 
may  be  pared  down  with  safety  whenever  a  demand  for  retrenchment  of  public 
expenses  arises.    Enlistment  in  the  Army  in  time  of  peace  is  not  uncommonly  r^aided 
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18  evidoice  of  worthleamesB  on  the  part  of  the  recruit,  and  desertion  in  such  a  time  is 
frenerally  kwked  upon  as  nothing  more  culpable  than  the  breach  of  a  civil  contract 
for  service.  The  deserter  suffers  little  or  no  loss  of  caste  by  reason  of  his  offense,  and 
u  seldom  without  friends  and  sympathizers  to  shield  him  from  arrest  and  to  intercede 
in  his  behalf  in  the  comparatively  rare  event  of  his  falling  into  the  hands  of  the  military 
authorities. 

''It  is  safe  to  predict  that  desertion  from  the  Army  will  continue  to  be  excessive 
until  there  shall  have  been  a  radical  change  of  public  sentiment  toward  the  Army 
and  until  the  deserter  shall  come  to  be  reinirded  as  the  criminal  that  he  is,  to  be  dstr»- 
cized  and  hunted  down  as  relentlessly  as  any  other  trans^easor  of  the  laws.  There 
is  no  reason  to  look  for  such  a  change  of  sentiment  in  the  near  future,  and  there  are 
some  who  believe  that  the  chan<?e  will  never  come  until  our  people  shall  have  learned 
through  national  disaster  and  humiliation,  that  the  effective  maintenance  of  an 
Army  of  professional  soldiers  is  absolutely  essential  to  the  preservation  of  the  national 
honor  and  life,  and  that  the  trained  and  disciplined  troops  of  a  modem  enemy  can 
not  be  withstood  b)r  hastily  organized  armies  of  untrained  or  half-trained  civilians." 

I  concur  in  the  view  here  forcefully  expressed  that  the  main  obstacle  encountered 
by  the  military  authorities  in  their  efforts  to  reduce  desertion  is  found  in  the  attitude 
of  the  people  toward  this  offense.  Public  opinion,  with  which  we  have  to  reckon  in 
the  enforcement  of  any  law  or  policy,  does  not  associate  and  never  has  associated 
moral  turpitude  with  desertion  in  time  of  peace.  For  this  reason  we  do  not  have  and 
never  have  had  the  cooperation  and  aid  of  public  sentiment  in  the  execution  of  our 
policy  of  treating  desertion  as  a  felony  and  punishing  the  deserter  as  a  felon.  I  concur 
nirther  in  the  view  intimated  above  that  this  state  of  feeling  is  an  outgrowth  of  our 
military  policy  to  rely  upon  a  volunteer  army  rather  than  upon  an  army  of  profes- 
sional soldiers,  and  that  tne  sentiment  will  continue  so  long  as  that  policy  continues; 
that  is,  for  the  indefinite  future.  It  must,  I  think,  be  taken  into  account  in  deter^ 
mining  our  policy  in  dealing  with  the  offense. 

But  in  thf^  past  three  years  marked  success  has  been  achieved  in  reducing  desertion 
rates  in  face  of  this  adverse  public  sentiment  by  the  vigorous  campaign  for  the  appre- 
heniion  and  punishment  of  deserters  inaugurated  by  The  Adjutant  General's  Office. 
The  system  of  apprehension  is  fully  explained  in  the  annual  reports  of  The  Adjutant 
General  for  the  nscal  years  1909  and  1910.  It  involves  telegraphic  notice  to  The 
Adjutant  GeneraPs  Office  of  every  desertion,  the  preparation  and  distribution  of 
desertion  circulars,  containing  personal  descriptions  and  reproductions  of  photographa 
of  deserters,  with  an  announcement  of  rewanis  payable  for  their  apprehension  and 
delivery.  It  appears  that  about  4,000  copies  of  such  desertion  circulars  are  dis- 
tributed to  department,  post,  troop,  battery,  company,  or  detachment  commanders, 
to  United  States  nuunshals,  nolice  officers  of  the  larger  cities,  to  established  detective 
agencies,  to  agents  of  the  Secret  Service  Division  of  the  Treasury  Department  and 
of  the  Bureau  of  Investigation  of  the  Department  of  Justice,  and  to  c'n  il  peace  officers 
in  the  vicinity  of  the  homes  of  the  deserters  and  in  localities  to  which  they  are  likely 
to  go. 

The  system  outlined  above  became  fully  inaugurated  in  October  of  1908.  It 
found  the  desertion  rate  of  the  Army  for  the  fiscal  year  ending  June  30,  1908,  at  4.59 
per  cent.  Its  deterrent  effect  was  not  immediately  apparent,  for  in  the  fiscal  year  of 
1909  there  was  a  slight  increase  in  the  desertion  rate.  Thi<«  is  explained  in  the  report 
of  The  Adiutant  General  for  that  year  by  the  fact  that  the  enlisted  strength  of  the 
Army  was  largely  increased  dining  the  year,  with  the  result  that  an  unusually  large 
proportion  of  the  enlisted  men  were  serving  in  the  earlier  part  of  their  enlistment, 
when  de;«ertions  are  most  frequent.  In  the  fiscal  year  of  1910,  when  normal  condi- 
tions in  this  regard  were  more  nearly  approached,  the  desertion  rate  fell  to  3.66.  In 
the  fiscal  year  of  1911  it  fell  to  2.28  per  cent,  the  lowest  desertion  rate  that  has  been 
reached  since  the  establishment  of  tne  military  prison  in  1874,  except  for  the  fiscal 
year  of  1898,  when  because  of  the  very  large  increase  in  enlistments  incident  to  the 
war  the  percentage  rate  decreased  to  1.57. 

I  think  service  opinion  will  be  found  to  support  the  view  that  this  very  marked 
reduction  in  desertion  rates  is  to  be  attributed  almost  entirely  to  the  system  of  appre- 
hension and  punishment  of  deserters  outlined  above  and  would  view  with  marked 
disfavor  any  modification  of  the  system  which  would  tend  to  imperil  the  excellent 
results  that  follow  its  employment.  The  point  to  which  I  would  invite  special  atten- 
tion is  the  necessity,  if  any,  for  retaining  the  degrading  punishment  of  ignominious 
penal  servitude,  or,  stated  in  other  words,  whether  the  change  in  the  character  of  the 
punishment,  retaining  its  seventy  in  so  far  as  is  consistent  with  the  change,  would 
impair  the  excellent  results  to  be  obtained  under  the  system  as  now  enforced. 

That  the  stigma  of  prison  confinement  operates  as  a  deterrent  to  desertion  must  be 
conceded,  just  as  we  must  concede  deterrent  effect  to  the  old  but  now  disused  pun. 
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iflhrnents  of  branding  and  tattooing  of  deserters,  but  to  what  extent  prison  confine- 
ment has  operated  to  deter  de3ertion  is  not  readily  deducible  from  desertion  statkioi. 
It  sufficiently  appears,  however,  that  during  the  entire  period  we  enforced  pen&l 
servitude  as  a  punishment  for  desertion  the  department  was  confronted  with  the 
unsatisfactory  results  alr'^y  referred  to,  and  that  results  did  not  become  meaMinbly 
satisfactory  until  the  vigorous  campaign  looking  to  the  apprehension  of  deserters  wu 
fully  inaugurated.     A  comparison  of  desertion  statistics  of  the  period  from  1875  to 
1895,  during  which  the  military  prison  was  available  for  confinement  of  soldier?  coo- 
victed  of  purely  military  offenses,  with  the  period  from  1896  to  1906,  durine  which  it 
was  not  so  available,  shows  that  the  percentage  of  desertion  to  total  enlisted  st^en^ 
during  the  former  period  was  approximately  6.77  per  cent,  and  during  the  latter 
period  4.68  per  cent,  excluding  tne  year  1898,  during  which  the  percentage  wa<»,  for 
abnormal  causes,  unusally  low.    There  is  thus  seen  to  have  been  an  actual  falliog 
off  in  the  rate  of  desertion  during  the  period  that  penal  servitude  was  not  in  force,  a 
reduction  which  must  be  attributed,  however,  largely  to  the  fact  that  dischar^  by 
purchase  was  operative  during  the  entire  period  from  1896  to  1906,  whereas  during 
the  former  period  of  21  years  it  was  operative  only  for  5  years.    Still,  the  fact  that  the 
effect  of  discharge  by  purchase  in  reducing  desertion  was  not  in  a  greater  deeree 
neutralized  by  the  abatement  in  the  character  of  the  punishment  would  seem  to  furnish 
some  suggestion  that  the  stigma  of  penal  servitude,  standing  alone,  has  not  a  rektively 
iniportant  deterrent  influence  upon  desertion. 

The  question  has,  however,  another  aspect  which  I  think  merits  consideTation.  I 
find  that  since  the  restoration  of  the  prison  to  military  control  in  1906,  3,924  pri«)nei? 
have  been  confined  therein.  The  number  confined  in  the  prison  from  its  establth- 
ment  in  1874  down  to  its  transfer  to  the  Department  of  Justice  in  1895  I  have  been 
unable  to  ascertain,  but  it  is  undoubtedly  very  large;  nor  have  I  available  the  number 
of  men  who  have  been  confined  in  the  branch  prison  at  Alcatraz  during  the  period  of 
its  existence.  Taking  a  total  of  theee  we  have  a  very  large  number  of  persons  who 
have  parsed  from  thej^e  prisons  into  civil  life.  In  common  with  other  soldier?  dL*- 
honorably  discharged  and  held  in  confinement  at  posts,  they  remain  after  discharge 
from  confinement  under  statutorv  disability  for  future  military  service,  thoee  con- 
victed of  desertion  having  the  additional  disabilities  of  loss  of  citizenship  rigjiti*.  of 
rights  to  become  a  citizen,  or  to  hold  any  office  of  profit  or  trust  under  the  Government. 
They  constitute  a  large  and  ever-increasing  element  of  our  population  properly  de- 
ecribed  as  military  outcasts. 

That  the  or^nic  act  establishing  the  military'  prison  (act  of  Mar.  3,  1873)  contem- 
plated that  this  element  should  to  some  extent  be  saved  to  the  Army  is  made  plain  by 
the  providon  of  section  6  of  that  act,  that: 

"The  Secretary  of  War  is  authorized  and  directed  to  remit,  in  part,  the  sente'^ce? 
of  such  con\actfi  and  to  give  them  an  honorable  restoration  to  duty  in  case  the  same 
is  merited." 

I  can  not  ascertain  that  the  Secretary  of  War  has  ever  made  any  use  of  the  authority 
here  given  him  to  restore  prisoners  to  duty.  It  has  not  been  possible  for  him  to  do  ^o 
since  the  enactment  of  the  act  of  Auofiist  1,  1894,  prohibiting  the  reenlistment  of  men 
whose  last  preceding  term  of  enlistment  has  not  oeen  honest  and  faithful.  In  order 
that  the  inmates  of  the  prison  may  have  restored  to  them  the  chance  for  honorable 
restoration  to  duty  with  the  colors  which  the  Congress  granted  them  in  the  original 
enactment,  it  will  be  neoe=»«ary  to  seek  such  amendment  of  the  act  of  August  1,  is94. 
as  will  except  from  its  prohibition  inmates  of  the  military  prison  confined  therein 
for  purely  military  offenses  and  discharged  therefrom  as  good-conduct  prL^nen?. 
with  the  recommendation  of  the  prison  atithorities  that  they  be  allowed  to  reenli^t. 
Administered  upon  the^e  lines  the  prison  would  acquire  the  character  of  a  reformaton\ 
or  detention  barraokn  such  as  aro  now  maintained  ny  England  for  the  confinement  of 
purely  military  offenders,  and  which  are  described  by  an  officer  of  our  Army  who  ha* 
recentlv  inspectorl  them,  as  follows: 

"Only  such  soldiers  as  have  been  convicted  of  military  offenses  as  distingui^ihed 
from  Htatutiry  or  common-law  offences  are  sent  to  detention  barracks  for  puni««hnient 
and  correction.  The  cont'-oUing  idea  in  the  treatment  of  the  soldier,  where  confine*! 
in  the  barracks,  is  to  refonn  him  and  send  him  away  from  the  institution  a  better 
instructed  soldier  than  when  he  entered.  He  is  worked  lOA  hours  a  day.  No  pri-*>n 
ga^b  'II  worn.  The  foldier  is  in  uniform  at  all  times,  except  possibly  when  in  the 
work^^hops,  and  then  he  wears  workin<j  clothe^.  They  are  designated  by  name-  w 
numbers  are  used.  Although  the  inmates  are  kept  under  claee  surveillance  durim 
the  day.  and  in  ban-ed  cells  under  lock  and  key  at  nierht,  yet  every  effort  consiHt«»ni 
with  this  i^  made,  and  with  consid<^rable  success,  to  eliminate  the  prison  atmosphprt 
and  a'^pect  of  the  surroundings.  Hard  work,  wholesome  food,  plenty  of  sleep,  regiil* 
hours,  kindly  treatment,  and  total  abstinence  from  the  use  of  all  intoxicant.«<  an< 
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tobacco  Boon  bring  the  man  under  control  of  his  own  will.  This  is  the  condition  the 
authorities  attempt  to  develop  as  a  preliminar^r  to  proper  reformation  of  charac*ter. 
Much  of  the  work  is  purely  military  and  especially  de^i^ed  to  perfect  the  man  in 
marksmaoship  and  the  use  of  his  wcSapons.  There  jh  daily  instruction  for  some  hours 
in  this  clan  of  work.  The  barrack  inclosure  is  fitted  up  with  almost  every  known 
device  for  training  in  shooting,  and  I  was  told  that  remarkable  results  are  secured. 
Iivitruction  is  also  given  in  military  bridge  building  and  in  other  types  of  piurely  mili- 
tar}'  work,  including  a  very  thorough  course  in  gymnastit^s. 

"Each  man  is  required  to  do  a  certain  amount  of  work  daily  in  the  workshops.  All 
of  thi<4  work  has  a  direct  bearing  on  the  military  service  and  includes  such  tasks  as 
repairing  picks,  Novels,  barrack  chairs,  mattresHes,  beds,  etc.,  which  are  sent  to  the 
iD.4titution  from  the  garrisons  on  the  outside.  Very  few  of  the  inmates  possessed  any 
of  the  ordinary  characteristics  of  the  criminal  class  in  appearance  or  bearing,  and  as 
a  matter  of  fact  they  do  not  belong  to  this  class.  Had  I  seen  the  ftaie  men  doing  the 
same  work  in  other  surroundings  I  would  have  noted  no  special  difference  between 
them  and  other  soldiers.  They  appeared  to  work  with  spirit  and  willingness,  and  a 
food  atmosphere  pervaded  the  place.  The  treatment  by  thoee  over  them,  while 
(»evere  and  unrelenting,  is  very  kindly.  ♦  ♦  ♦  The  director  of  the  institution  said 
that  he  seldom  or  never  had  the  same  man  committed  a  second  time. 

"It  is  worthy  of  note  that  all  cases  of  desertion  are  handled  here. 

"The  controlling  idea  is  to  send  the  man  out  sound  in  mind  and  body,  reformed, 
and  as  well  instructed  in  his  duties  as  a  soldier  as  he  would  have  been  had  he  remained 
in  his  organization . ' ' 

The  attitude  of  the  English  people  toward  desertion  is  the  same  as  that  of  our  own 
people.  There,  as  here,  public  opinion  do?s  not  associate  moral  turpitude. with  this 
offemse.  The  reason  is  not  far  to  seek.  The  contract  of  enlistment  is  voluntarily 
entered  into  and  the  abandonment  of  the  service  is  considered  by  the  people  simply 
a  breach  of  the  voluntary  contract.  In  the  British  service  the  fact  has  been  recognized 
and  the  policy  of  punishing  deserters  as  felons  has  been  abandoned.  We  persLMt  in 
the  policy  in  the  hope,  which  I  think  can  never  be  realized,  that  by  so  persisting  we 
ran  educate  our  90,000,000  people  to  take  the  service  view  that  the  dei^erter  should  be 
punished  as  a  felon. 

From  what  has  been  said  above  it  is  evident  that  if  we  should  adopt,  in  principle, 
the  system  of  detention  barracks  as  administered  in  the  British  service,  there  need 
n?5ult  no  abatement  in  severity  of  punishment  now  obtaining  in  our  service,  except 
in  so  far  as  relieving  prisoners  from  the  ignominy  of  penal  servitude  would  be  an 
abatement.  This  could  be  compensated  for  to  some  degree  by  increasing  the  punish- 
ment for  military  oflfenses.  Dauv  hard  labor  to  the  extent  necessary  for  the  domestic 
administration  of  the  prison  would  continue  as  heretofore,  but  the  system  would  re- 
(^uire  that  there  should  be  relief  from  daily  hard  labor  not  connected  with  said  domes- 
tir  administration  and  the  time  thus  saved  given  over  to  the  most  rigid  military 
in^iruction;  and  it  would  seem  reasonable  that,  under  such  instructions,  inmates 
would  acquire  proficiency  in  rifle  practice  and  other  specialized  military  training 
equal  if  not  superior  to  that  acc^uiied  by  men  who  remain  with  the  colors,  and  that 
«ui  h  opposition  as  may  now  exist  among  officers  and  enlisted  men  to  receiving  in- 
mates of  the  prison  back  into  their  organizations  would  in  a  very  large  measure  dis- 
appear as  to  those  good-conduct  prisoners  who  acquire  such  proficiency  and  are 
disr  harged  with  the  recommendation  that  they  be  permitted  to  reenlist. 

The  details  of  the  new  system  would,  I  think,  be  appropriately  fixed  by  a  board 
convened  especially  for  the  purpose.  I  think  it  would  be  an  essential  part  of  the 
M'w  £i\'stem  that  prisoners  unctergoing  confinement  at  the  military  prison  or  its  branch 
f'>r  grave  common-law  and  statutory  crimes,  and  those  convicted  of  such  crimes  in 
conner-tion  with  military  offenses,  should  be  segregated. 

I  would  suggest  that  Alcatraz  Prison  and  Fort  Jay  Prison  be  reserved  for  their  con- 
£nompnt,  and  their  administration  as  prisons  continued.  And  I  would  further  sug- 
fS'-t  that  those  convicted  of  purely  nulitary  offenses  would  be  properly  confined  in 
the  detention  barracks,  to  be  subjected  to  special  discipline,  the  general  outlines  <^ 
whif-h  are  given  above,  with  a  view  to  their  restoration  to  duty  with  the  colors. 
Th<^re  would  remain  those  convicted  of  common  law  and  statutory  misdemeanors  of 
a  character  ordinarily  punished  with  light  jail  sentences,  or  of  such  misdemeanors  in 
connection  with  purely  military  offenses.  These,  under  the  policy  above  outlined, 
rttftuld  be  sent,  I  think,  to  the  detention  barracks,  there  to  be  kept  employed  at  daily 
hard  labor  connected  with  its  domestic  administration,  to  be  admitted  to  th*)  classes 
undergoing  special  military  instruction  only  as  their  conduct  may  justify  it.  The 
f  ffpct  would  be  such  a  division  of  military  prisoners  under  sentence  by  court-martial 
M  would  segregate  and  give  over  to  special  training  all  those  who  have  offended  pri- 
Biarily  against  the  discipline  of  the  Army,  leaving  the  regular  criminal  classes  under 
the  prison  regime  to  which  they  are  at  present  subjected. 
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In  view  of  the  fact  that  we  are  legislatively  committed  to  the  mATimnm  use  of  the 
labor  of  military  priaonere  on  new  prison  construction,  the  change  from  prison  to 
detention  barracks  must  await  the  completion  of  said  construction — about  two  years— 
unless  it  can  be  assumed  that  Congress  will  be  foimd  willing  to  complete  said  con- 
struction by  contract  labor.  But  when  the  new  prison  is  completed  the  way  will  be 
open  to  inaugurate  the  change,  which  can  be  administratively  accompli^ed,  except 
in  the  following  regards,  where  it  would  be  advisable  to  have  amendments  of  the 
existing  law  so  as  to  provide : 

1.  For  changing  the  name  ** United  States  military  prison"  to  *' United  States 
detention  barracks,"  an<l  for  making  the  designation  of  th^  inmates  of  the  detention 
barracks  uniform  bv  eliTninatm^^'  th^  term  '^fonvgrt"  wh<*rpver  neceRsary  and  sub. 
stituting  therplor  the  t^rm  *prl^<^n«"r."  which  latter  term  is  used  in  the  existing  kw 
as  synonymous  with  the  term  ( on  vie  t. 

2.  For  exempting  the  det^ntipn  barracks  from  the  existing  provision  veating  the 
government  and  control  of  the  prison  in  the  Board  of  Comroissioners  of  the  rnit<^ 
StateH  SoldierH'  Home;  this  for  the  reason  that  the  detention  barracks  would  berome 
an  integral  part  of  the  military  eHtabliahment,  to  be  administered  directly  as  anv  other 
department  thereof. 

3.  For  modifying  the  providon  of  exiting  law  respecting  the  employment  of  pris- 
oners in  said  detention  barracks  ho  an  to  limit  the  dailv  har» « labor  of  pri-on^TB  contiped 
ther^un  to  what  is  requirpd  for  purposes  of  domestic  ad mini-^t ration,  as  outlined  above 
by  th**  priwn  comman  ant,  ani  cirec  ting  that  pri^ners  not  so  emplox-ed  shall  be  sub- 
jected to'a  ri'TJd  course  of  military  training  and  in^ru^  tion. 

4.  For  exempting  from  the  prohibitions  of  section  1118  of  the  Revised  Statutes 
against  the  enlistment  in  the  military  service  of  anv  deserter  th^^refrom  and  of  section 
2  of  the  act  of  August  1,  1894  (28  Stat.,  216),  again^  the  r^nlistment  in  the  military 
servuc*e  of  an'^  »o\  'ic*r  whose  sern^e  during  his  last  prerec  ing  term  of  enlistment  ha^ 
not  been  honc^st  ant  faithful,  all  good-condurt  prison<^rs  c  isrharged  from  the  deten- 
tion barracks  or  poH  guar  house  with  the  recommen  Nation  of  the  authorities  of  the 
detention  barra^ kw  or  post  that  th^v  be  permitted  to  reenlist. 

5.  For  th^  mooifjf^ation  of  the  r^qtiirements  of  sections  1996  and  1998,  Re\a3ed 
Statutes,  so  as  to  pro^  iHe  that  th^  forfeiture  of  citizenship  rit^hts  or  of  the  right  to  be- 
come citiz  'US  shall  not  atta>  h  to  a  con'  irtion  of  desertion  committed  in  times  of  pearc. 

Other  minor  rhan^^s  will  be  r^quir^d  in  the  existing  law,  and  of  cour^,  extenid\-e 
amendments  of  the  eyi^tin'^^  regulations  governing  the  United  States  military  prison 
at  Fort  Leavenworth  would  be  necessary  to  conform  them  to  the  amended  law. 

The  last  recommendation  (No.  5)  was  deseed  to  remove  the  for- 
feiture of  citizenship  rights,  or  of  the  right  to  become  citizens,  which 
those  statutes  imposed  in  case  of  desertion  committed  in  time  of 
peace,  leaving  that  penalty  in  force  for  desertion  committed  in  time 
of  war;  and  I  will  interpolate  here  that  these  statutes  had  their 
origin  in  the  Civil  War  Act  of  March  3,  1865,  and  represented  the 
then  thought  of  Congress  on  the  subject.  This  act  was  a  sweeping, 
drastic  provision  which  required  that  this  penalty  of  forfeiture  of 
citizenship  rights  and  of  the  right  to  become  citizens  should  attach 
automatically  to  a  conviction  of  desertion  and  made  no  distinction 
between  peace  and  war. 

We  lived  under  that  statute  up  until  a  subsequent  date,  which  I 
shall  refer  to  in  the  further  remarks  that  I  have  to  make  to  the 
committee. 

Projects  of  legislation  to  carry  out  both  (4)  and  (5)  were  submit- 
ted to  the  War  Department  and  transmitted  to  Congress  and  a  pri>j- 
ect  of  an  act  repealing  the  prison  statute  and  substituting  tfieri- 
for  the  disciplinary  barracks  statute,  which  ultimately  became  the 
act  of  March  4,  1915,  was  submitted  by  me  to  Congress  on  May  27, 
1912.  That  project  provided  for  both  I'estoration  and  reenlistinent 
of  good-conduct  prisoners. 
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Se^e^oHon. — ^At  my  inspection  in  1911  I  found  purely  military 
offenders  held  in  close  association  with  common-law  and  statutory 
felons.  I  recommended  in  my  report  the  se^gation  of  these  mili- 
tary offenders,  and  on  December  29,  1911,  this  recommendation  was 
carried  into  eifect  by  the  issue  of  orders  prepared  by  me  directing 
that  all  felons  held  at  Leavenworth,  with  the  exception  of  a  few  with 
short  periods  of  confinement  remaining  to  be  served,  be  transferred 
toAIcatraz;  and  all  prisoners  at  Alcatraz  convicted  of  purely  military 
offenses,  with  like  exception,  be  transferred  to  Leavenworth;  giving 
to  Leavenworth  prison  the  character  of  a  disciplinary  barracks  or 
reformatory,  but  continuing  Alcatraz  as  a  penal  institution.  The 
same  order  changed  the  designation  of  the  inmates  at  Leavenworth 
from  mihtary  convicts  to  general  prisoners. 

In  other  words,  I  was  trying  to  proceed  in  advance  of  an  act  of 
Congress,  and  as  far  as  I  could  go  without  the  authorization  of  Con- 
gress, t-o  establish  this  reform  immediately. 

Nothing  further  was  accomplished  in  tne  way  of  prison  reform  in 
the  year  of  1911.  My  report  was  submitted  in  November,  1911, 
and  segregation  was  an  accomplished  fact  before  December  31  of 
the  same  year. 

What  was  done  was  preparatory  to  the  inauguration  of  greater 
reforms  when  the  necessary  legislation  could  be  secured  from  Con- 
gress. 

I  appeared  before  the  Military  Committee  of  the  House  in  May  of 
1912  in  support  of  the  then  pending  revision  of  the  Articles  of  War. 
Section  2  of^that  revision  contained  the  reform  of  the  prison  statutes. 
The  salient  provisions  of  the  bill  were : 

(1)  Changing  the  designation  from  prison  to  barracks. 

(2)  Segregatmg  military  offenders  from  felons. 

(3)  Placing  the  control  of  the  barracks  directly  under  the  control 
of  the  Secretary  of  War.  You  will  remember,  Senator  Warren,  that 
the  military  prison  was  then  under  the  control  of  the  board  of  gover- 
nors of  the  Regular  Army  Soldiers'  Home,  located  in  the  District  of 
Columbia. 

Senator  Warren.  Yes;  I  remember  that. 
Gen.  Crowder.  The  next  provision  was: 

(4)  Authorizing  prisoners  confined  in  the  barracks  to  be  placed 
under  military  training  with  a  view  to  honorable  restoration  to  duty 
or  reenlistment ;  and 

(5)  Authorizing  the  Secretary  of  War  to  restore  to  duty  prisoners 
confined  in  said  barracks. 

This  section  2,  along  with  the  revision  of  the  Articles  of  War,  failed 
of  a  favorable  report  by  the  House  committee.  However,  on  August 
22, 1912  (37  Stat.,  356),  Congress  enacted  the  law  recommended  in  my 
report  of  1911  exempting  peace-time  deserters  from  loss  of  citizenship 
rights  and  permitting  the  reenlistment  of  peace-time  deserters  and 
otlier  classes  of  prisoners  whose  prior  service  had  not  been  honest 
and  faithful,  when  specially  authorized  by  the  Secretary  of  War.  We 
immediately  entered  upon  the  policy  of  reenlistment  of  prisoners  con- 
fined in  the  military  prison. 

Gen.  Ansell  did  not  report  for  duty  in  the  Office  of  the  Judge  Advo- 
cate GeneriJ  until  March  11,  1912,  after  all  the  legislation  on  the 
subject  which  was  afterwards  enacted  into  law  had  been  formula- 
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ted.  I  do  not  think  he  has  claimed  or  would  claim  that  the 
scheme  was  in  any  sense  his  own,  or  that  he  had  any  substantial 
part  in  formulating  the  several  projects. 

ReevlistmeTd. — As  I  have  said,  immediately  following  the  enact- 
ment of  August  22,  1912,  we  commenced  the  policy  of  recommending 
deserving  general  prisoners  confined  in  the  military  prison  for  recn- 
listment,  and  in  the  annual  report  of  the  prison  commandant  for  the 
fiscal  year  ending  June  30,  1913,  is  found  the  statement  that  63 
general  prisoners  had  been  recommended  for  reenlistment  under  that 
act.  ; 

In  August  of  1913 1  made  a  second  inspection  of  the  military  prisons, 
and  in  my  report  of  that  inspection  recommended  that  we  proceed 
in  advance  of  any  authorization  by  (Congress  to  inau^rate  that  part 
of  the  scheme  of  reform  which  looked  to  military  training  of  deserv- 
ing general  prisoners.  On  September  17  of  1913  there  was  issued 
from  the  War  Department,  upon  my  recommendation,  Greneral  Order 
No.  56,  War  Department,  1913,  which  I  will  insert  here: 

General  Orders  A  War  Department, 

No.  56.  J  Washinglonj  September  i7,  19U. 

1.  General  prisoners  confined  at  the  United  States  Military  Prison  at  Fort  Leaven- 
worth, Kans.,  under  sentence  for  purely  military  offenses  alone,  whose  record  and 
conduct  are  such  as  to  entitle  them  to  the  privilege,  will  be  afforded  an  opp'>rtunitv 
to  receive  a  special  course  in  military  training  during  a  portion  of  the  time  that  would 
otherwise  be  devoted  to  hard  labor.  To  that  end,  the  formation  of  one  or  m^re,  but 
until  further  orders  not  exceeding  four,  disciplinary  companies  at  said  prison  ia  hereby 
authorized  and  directed. 

2.  Except  in  particular  cases  in  which  the  commandant  of  the  prison  deems  such 
enrollment  unwise,  all  general  prisoners  of  the  first  class  ^paragraph  30,  R^fulations. 
United  States  Military  Prison,  1909),  confined  at  the  United  SUtes  Militar>'  Prison 
at  Fort  TiOaven worth,  Kans.,  under  sentences  for  purely  military  offenses  alone,  will 
be  enrolled  in  disciplinary  companies,  but  no  such  general  prisoner  shall  in  any  caee 
be  excluded  from  enrollment  in  a  disciplinary  company,  or  from  r^2:ular  participatinn 
in  the  course  in  military  instruction,  because  his  services  may  be  r^ardea  as  desirable 
or  necessary  elsewhere. 

3.  Disciplinary  companies  will  be  organized  as  Infantry,  and  four  such  companies 
will  constitute  a  disciplinary  battalion. 

DETAILS  OF  ORGANIZATION. 

Disciplinary  Company — 

Officers. — One  captain  or  first  lieutenant  detailed  as  company  commander, 
and  1  lieutenant  detailed  for  duty  with  the  company. 

Enlisted  men. — One  sergeant  detailed  as  acting  first  seigeant,  1  sergeant  detailed 
as  acting  quartermaster  sergeant,  4  sergeants,  and  8  corporals. 

General  prisoners. — ^Two  under  instruction  as  musicians  and  56  under  instructi-ra 
as  privates. 

The  number  of  general  prisoners  placed  under  instruction  as  privates  in  a  dis- 
ciplinary company  maybe  increased  to  84,  in  which  case  the  number  of  enlisted 
men  assigned  to  duty  with  the  company  will  be  increased  by  2  corporals  and  - 
lance  corporals. 
Disciplinary  Battalion — 
One  major  or  captain  detailed  as  battalion  commander. 
One  fiist  lieutenant  detailed  as  battalion  adjutant. 
One  sergeant  detailed  as  acting  battalion  sei^ant  major. 
Four  disciplinary  companies. 

4.  The  officers  required  for  duty  with  disciplinary  oi^nizations  will  be  detailed 
iA  orders  from  the  War  Department,  and  the  enlisted  men  required  for  duty  as  noncoK- 
missioned  officers  of  such  organizations  will  be  assigned  thereto  by  the  commandant 
of  the  prison  from  enlisted  men  assigned  to  duty  at  the  prison  for  that  purpose. 

5.  General  prisoners  enrolled  in  disciplinary  oiganizations  will  be  placed  undei 
military  training  and  instruction  during^ one  half  of  each  working  day,  but  will  U 
required  to  work  during  the  other  half.  Exceptions  to  this  requirement  may  be  mad^ 
by  the  commandant  in  cases  of  individual  skilled  workmen  and  paroled  pris^^nerj 
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in  the  work  of  reconstruction  and  in  the  operation  of  the  railway 
like  employment,  but  this  discretion  will  not  be  exerciecd  in  such  a  way 
these  men  of  a  uir  amount  of  military  training  and  instiiiction. 
Oder  instruction  as  memb^s  of  a  disciplinarv  organization,  and  during 
sure,  general  prisoners  will  be  dressed  in  such  uniform,  without  facings 
as  may  be  prescribed  by  the  Secretary  of  War.  For  this  purpose  obsolete 
rms  will  be  utilized,  when  at  work,  general  prisoners  enrolled  in  dis- 
inizations  will  be  dressed  in  fatigue  clothirg. 

jsry  organizations  will  be  armed  and  equipped  as  Infantry,  with  such 
t  to  equipment  as  may  be  recommended  oy  the  commandant  of  the 
>provea  by  superior  authority.  The  firing  |)in8  of  rifles  placed  in  the 
eral  prisoners  enroUed  in  disciplinary  oi^nizations  will  be  removed, 
replaced  temporarily  while  the  prisoner  is  engaged  in  gallery  practice 
supervision  within  the  prison  inclosurc. 

prisoners  enrolled  in  disciplinar}'^  companies  will  be  designated  by  name 
lumber;  will  not  be  required  to  work  in  the  same  party  with  general 

enrolled  in  disciplinary  companies;  will  be  quartered*  in  a  separate 
>  prison;  will  be  seated  at  separate  tables  in  the  dining  n)()m  and  in  a 
on  in  the  chapel;  will  be  permitted  the  privilege  of  rendering  the  pre- 
iry  salute;  ana  when  under  arms,  at  work  or  at  meals,  will  be  permitted 
rith  each  other  imder  the  restrictions  that  govern  enlisted  men  while 
iged. 

rse  of  military  training  and  instruction  for  general  prisoners  enrolled  in 
>Tganizations  will  include:  physical  training:  personal  hygiene,  includ- 
le  uniform;  the  school  of  the' soldier,  squad,  company,  and  battalion; 
!avalry  and  Field  Artillery  drill;  elementary  signaling ;*care  of  arms  and 
iming  and  sighting  drill;  ^Uery  practice,  rifle  and  revolver;  saber  drill; 
stances;  pitcnin^  and  striking  tents;  hasty  shelter—use  of  intrenching 
ad  lashings;  duties  of  enlisted  men  in  military  bridge  coastnictinn:  and 
le  duties  of  enlisted  men  in  the  8er\ice  of  security  and  information — 
since,  rear  and  dank  giiiards,  and  scout inir. 

the  foregoing  regulations  one  disciplinary  company  will  be  organized 
liam.  Fort  Jay,  N.  Y. 
I  prisoners  confined  at  Castle  William,  Fort  Jay,  N.  Y.,  under  sentence 

or  common-law  crimes  or  misdemeanors  alone  or  in  connection  with 
ry  offenses,  are  not  eligible  for  memlx'rship  in  the  disciplinary'  conipany 
(d  at  that  place.  They  will  be  kept  separaU'  from  pur(»ly  military  oftend- 
prison  facilities  permit,  with  further  segregation  of  felons  from  niLsde- 
Tie  harder  labor  will  be  devolved  upDn  felons. 

Pacific  Branch  of  the  lJnite<l  States  Military  Pri?on,  Alcatroz,  Calif., 
ifined  only  those  general  prismers  who  have  lieen  convict^nl  of  statutory 
bW  crimes  or  misdemeanors  alone  or  in  connection  with  purely  military 
application  of  these  regulations  will  l>e  deferred  until  it  is  determined 
e  whether  the  system  should  be  extended  to  mis(lem(>anants  undergoing 
i  at  this  branch  prison  felons  and  misdemeanants  will  be  s(»<7regaled  so 
able,  and  detachments  to  Angel  Island  and  other  plants  in  the  harbor 
>y  pjsts  for  hard  labor  in  construction,  improvement,  and  other  public 
uir  as  practicable,  l>e  drawn  fn)m  th<*  felon  clusi^. 

ethod  of  dealing  with  prisoners  here  outlined  i-^  an  innovation.  ^  TIio 
ribed  is  to  a  certain  extent  tentative  and  experimental,  and  will  l>o 
its  operation  circumscrihe<l  in  the  future  as  experience  may  suggest. 
•mmandant  of  the  United  Stat(*s  Military  Prison  at  Fort  l.*eaven worth, 
»f  its  Pacific  branch,  and  the  jirison  oliicer,  Castle  William,  Fort  Jay, 
port  by  letter  to  the  Judjijo  A(lv(Kate  (ieneral  of  the  Army,  who  will  havo 
I  control,  under  the  Secretary  of  War,  of  these  prisons  and  their  adminis- 
ect  correspondence  with  chiefs  of  staff  (M)r])s  and  departments,  as  now 
vill  continue. 

e  policy  of  the  War  Department  to  sepanite,  so  far  as  practicable,  general 
tvicted  of  offenses  punLsliahle  by  p(»nitentiary  confinement  from  ireneral 
victed  of  purelv  military  offenses  or  of  mi.'*<lem(»anors  in  conne<'tion  with 
ary  offenses,  tn  furtherance  of  this  p>licv  reviowinjr  authoritic»M  will 
penitentiary  as  the  plwe  of  <*ontineinent  of  general  ])ri''')nere  .s<?ntenced 
id  for  more  than  one  year  upon  <"onviction  of  oJ'fens<»s  punishable  by  con- 
a  penitentiary  under  s  >me  statute  of  tin*  riiite<l  Stati-s  or  under  some 
her  law  in  for<*e  in  t!u'  hnnilitv  in  which  the  ciffens<»  was  committtKl  fsee 
of  War^  exce])t  in  individual  caw\s  in  which  the  prove<l  cirnunstancoji 
e  holding  of  the  ))risoners  so  convictcHl  in  prison  assticiations  with  misde. 


1150  ESTABLISHMEKT  OF  MILITARY  JUSTICE. 

meanante  and  military  offenders  will  not  be  to  the  detriment  of  the  latter.  For 
general  prisoners  to  be  confined  in  penitentiaries  under  the  foregoing  rule,  renewing 
authorities  in  the  United  States  or  Hawaii  will  designate  the  United  States  Peniira- 
tiary  at  Leavenworth,  Kans.,  as  the  place  of  confinement,  except  that  such  prisonpn 
as  aire  residents  of  Hawaii,  Porto  Rico,  and  the  Canal  Zone  may  be  confined  in  l<v<al 
penitentiaries;  and  reviewing  authorities  in  the  Philippine  Islands  will  desigraTe 
the  penitentiarv  at  Bilibid,  Manila,  P.  I.,  as  the  place  of  confinement. 
[2079146,  A.  G.  O.] 
By  order  of  the  Secretary  of  War: 

Leonard  Wood, 
Major  General,  Chief  of  Sta/ 
Official: 

Geo.  Andrews, 

The  Adjutant  General. 

You  will  observe  that  this  order  authorized  and  directed  the  organi- 
zation of  a  maximum  of  four  disciplinary  companies  at  Leavenworth 
prison  to  be  composed  of  general  prisoners  serving  sentences  for 
purely  military  offenses,  and  further  authorized  one  disciplinary  com- 

Sany  at  Castle  William,  Fort  Jay.  It  directed  that  members  of  the 
isciplinary  organization  were  to  be  taken  out  of  prison  garb  and 
put  into  uniform.  They  were  to  be  known  by  name  and  not  by  nura- 
oer,  separated  from  other  prisoners,  permitted  to  render  and  receive 
the  military  salute,  and  to  be  armed,  equipped,  and  trained  as 
infantry — all  for  the  purpose  of  developing  their  own  self-respect  and 
fitting  them  for  restoration  to  duty.  Disciplinary  compames  were 
organized  rather  promptly  in  the  remaining  months  of  1913  and 
January,  1914. 

It  was  not  until  February  6,  1914,  that  the  pending  bill  to  convert 
the  United  States  Military  Prison  into  a  disciplinary  barracks  was 
favorably  reported  by  Senator  Chamberlain  with  some  amendments 
made  bv  the  Senate  IVIilitary  Affairs  Committee  of  which  he  was  then 
the  chairman.  The  bill  failed  to  pass  at  that  session  of  Congress. 
But  we  got  partial  relief  in  the  act  of  April  27, 1914  (37  Stat.  346, 352), 
in  the  form  of  a  rider  on  the  annual  Army  appropriation  biU,  insert 
on  my  insistent  reconmiendation,  authorizing  a  suspension  of  tb 
sentence  of  dishonorable  discharge  when  there  was  reasonable  ho 
of  reclaiming  the  man.  As  to  all  men  thereafter  convicted  an 
sentenced,  with  a  8usp>ended  dishonorable  discharge,  we  could  p 
ceed  to  restore  the  men  by  remitting  the  dishonorable  discharge,  o 
which  the  execution  had  been  suspended,  and  in  this  way  send  the 
back  to  their  organizations.  This  was  followed  by  instructions  tt 
commanding  generals,  issued  on  June  9,  to  suspend  sentences  of  di 
honorable  discharge  whenever  there  was  a  probability  of  reclaimir 
the  soldier  to  honorable  service  (G.  O.  45,  June  9,  1914).  In  th 
order  it  was  announced  that  '*the  object  in  seeking  the  legislatio 
authorizing  the  suspension  of  dishonorable  discharge  was  to  aifo 
a  plan  of  giving  soldiers  convicted  of  purely  military  offenses  ajj 
opportunity  to  reclaim  themselves  and  gam  restoration  to  the  colors." 
J&ut  there  remained,  of  course,  the  larg:e  class  already  in  confinej 
ment  whose  sentences  of  dishonorable  discharge  had  already  hee^ 
executed  and  who  did  not  come  within  the  provisions  of  the  foreg(»inj 
act  of  April  27,  1914,  and  General  Order  No.  45.  They  could  only 
under  the  accepted  construction  of  the  statute,  get  back  into  the 
service  under  tne  legislation  of  August  22,  1912,  heretofore  noted-;- 
that  is,  by  reenlistment  for  a  full  term.  Not  being  willing  to  wail 
further  for  the  enactment  of  the  pending  bill,  which  would  hav< 
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lem,  I  directed  a  study  of  section  1353,  Revised  Statutes' 
KTtion  6  of  the  original  prison  act,  to  see  if  there  could  not 
1  therefrom  this  power  of  restoration  as  to  inmates  of  the 
jse  discharges  had  already  been  executc<l.  Gen.  Ansell 
ed  to  that  study.  With  his  usual  al)ility,  he  analyzed  the 
1  presented  a  strong  brief  contending  for  the  construction 
*i  was  sufficient  to  reach  this  class  of  prisoners.  Secre- 
lon,  then  in  office,  gave  the  opinion  his  careful  cx>nsideration 
lally  approved  it  March  7,  1914,  though,  1  think,  not  with- 
as  to  its  legal  correctness,  but  in  the  belief  that  Congress 
mately  validate  this  procedure  by  giving  it  the  necessary 
sanction.     From  that  time  on   we  had  recourse  to  botn 

e.,  to  reenlistment  for  the  full  term,  and  to  restoration  to 
stment,  in  dealing  with  the  inmates  of  this  prison. 
0  remark  here  that  I  have  found  in  Gen.  Ansell's  testimony 
ent  that  there  was  great  opposition  in  the  War  Department 
istruction.  All  that  I  can  say  is  that  with  my  very  keen 
it,  I  never  heard  of  great  opposition.  1  know  that  Secretary 
ive  the  legal  question  considerable  study,  and  that  he  reserved 

for  about  two  weeks  before  he  gave  his  approval  of  the 
ut  that  there  was  such  opposition  on  the  part  of  the  War 
it  from  which  you  could  deduce  a  military  autocratic  char- 

the  part  of  the  officers  of  the  War  Department  at  that  time, 

invited  to  do,  I  doubt  very  much.     Certainly,  1  did  not 

Warren.  Were  there  any  unfavorable  comments  tvom 

IS,  outside  of  the  department  ? 

owDER.  His  statement  was  that  within  the  department 

opposition. 

WARREN.  Do  you  know  of  any  supj)osod  opposition  from 
3,  from  ofiicers  in  command  ? 

OWDER.  No;  though  1  think  a  great  majority  of  officers 
3  reform  with  apprehension.  They  believed  in  punishment 
nt  efTect. 

de  contribution  that  Gen.  Ansell  made  to  the  sclionie  of 

:)rm  was  his  opinion  on  section   llinl],  Kovised  Stututes. 

had  entered  upon  his  study,  63  inmates  of  the  prison  hud 

amended  for  roenlistmont  in  the  lisral  year  ending  June  .SO, 

nearlv  twice  that  number  before  the  date  of  the  rendition 

ion  in  1914.     The  lii-st  man  restored  under  his  opinion  was 

n  March  14,  1914.     The  record  for  the  iiscal  year  ending 

the  Leavenworth  Prison  shows  that  40  per  cent  of  the  men 

I  from  the  prison  in  that  year  were  recommended  for  reen- 

Mflny  preferred  tliat  (M)ui*se  to  restoration.     From  March  14 

),  1914,  39  men  had  been  restored. 

the  enactment  of  the  bill  re|)ealing  the  prison  act  and  sub- 
Ihe  disciplinaiy  act  the  n^forms  carried  out  l)y  Executive 
1  l>v  acts  of  (\)n<i:rcss  may  be  summarized  as  follows: 
^ification  and  s(»<;r(^*j:ation  of  prisoners,  Deceml)er,  1911. 
enlistment  of  inmates  as  autliorized  by  act  of  August  22, 

:anization  <)f  disf  ipjinarv  battalions  and  companies  and 
ion  of  miiitaiy  training  for  purely  militarv  offenders,  Sep- 
,  1913. 
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(4)  Instruction  to  department  commanders  to  suspend  sentences 
of  dishonorable  discharge  inaugurated  under  act  of  April  27,  1914. 

(5)  Disciplinary  battalion  established  on  October  13,  1914,  at 
branch  military  prison  at  Alcatraz,  extending  to  misdemeanants 
confined  there  the  privileges  of  military  training  and  instruction. 

So  it  was  that  the  system  of  reform  was  already  pretty  well  estab- 
lished in  its  more  essential  features  before  Congress  finally  came  to 
enact  the  bill  for  the  repeal  of  the  prison  statute,  which  it  did  on 
March  4,  1915,  as  a  rider  on  the  Army  appropriation  act.  But  the 
act  of  that  date  did  abolish  the  penal  character  of  the  institutioD. 
change  the  name,  and  convert  the  institution  in  a  very  real  sense  into  a 
military  reform  school,  where  every  inmate  could  earn,  by  good  con- 
duct, irrespective  of  the  length  of  his  sentence,  an  honorable  resto- 
ration to  duty  with  the  colors,  and  an  honorable  discharge. 

Senator  Warren.  At  that  point:  Do  you  propose  to  comment 
upon  the  old  law  and  the  new  law,  at  some  place  in  your  remarks  ? 

Gen.  Crowder.  Yes. 

Senator  Warren.  I  wish  you  woidd  do  so. 

Gen.  Crowder.  There  remained  little  to  be  done  under  the  act  of 
March  4,  1915.  We  reorganized  the  disciplinary  battalion  and  com- 
panies (G.  O.  21,  April  13,  1915,  drafted  by  me)  and  on  May  18, 
1915,  issued  parole  regulations  in  aid  of  the  execution  of  so  much  of 
the  act  of  March  4,  1915,  as  authorized  the  Secretary  of  War  to  estab- 
lish a  system  of  parole  for  inmates  of  disciplinary  barracks.  This 
parole  provision  was  a  separate  rider  and  not  a  part  of  the  prison 
section  proper. 

I  realized  that  this  scheme  was  not  complete  unless  we  had  some 
corresponding  measure  of  relief  for  those  who  covld  not  be  recom- 
mended for  either  reenlistment  or  restoration,  and  I  sought  thb« 
parole  rider  as  a  separate  rider  to  this  biU.  It  gave  authority  to  the 
Secretary  of  War  to  establish  a  sjrstem  of  parole  for  military  pris- 
oners; and  the  regulations  were  issued  under  it,  providing  for  the 
release  of  men  back  into  civil  life  who  had  served  at  least  half  of 
their  sentences. 

Senator  Warren.  That  was  a  companion  piece  to  what  had 
preceded  ? 

Gen.  Crowder.  A  companion  piece,  so  as  to  cover  the  entire  popu- 
lation of  the  prison. 

Senator  Warren.  Yes. 

Gen.  Crowder.  Under  this  system  as  thus  built  up  and  as  it 
exists  to-day,  the  disciplinary  barracks  at  Leavenworth  and  the 
two  branches  at  Alcatraz  and  Governors  Island  are  sharply  to  be 
distinguished  from  the  ordinary  prison,  and  confinement  therein  Ls 
sharply  to  be  distinguished  from  penal  servitude.  Thev  are  the 
reform  schools  of  the  Army,  the  primary  purpose  of  which  is  to  lit 
inmates  for  honorable  restoration  to  duty  with  the  colors  or  for 
useful  employments  in  civil  life. 

Senator  Warren.  Is  Alcatraz  used  also  for  the  Navy  and  the 
Marine  Corps  ? 

Gen.  Crowder.  No,  sir. 

Senator  Warren.  Just  for  the  Army? 

Gen.  Crowder.  It  is  exclusively  an  Army  barracks  now.  The 
essentials  of  the  system  of  military  penology  are: 
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indeterminate  sentence  (effected  by  means  of  a  suspended 

of   dishonorable  discharge,  remission  of  the  unexecuted 

'  the  sentence  to  confinement,  and  restoration  to  duty  or 

I  to  reenlist) ; 

og  men  for  restoration  by  training  them  and  stunulatmg 

^espect  through — 

tary  training  and  instruction  in  the  disciplinary  battalion. 

ine  them  out  of  prison  garb,  putting  them  into  uniform; 

;  uiem  "convicts;"  giving  them  the  privilege  of  the  mili- 

te;    treating   them  as   soldiers  imder   intensive   miUtary 

ustrial  as  well  as  military  training;  all  tending  to  stimulate 
r's  self-respect  and  sense  of  his  own  value,  and  giving  him 
ty  for  greater  usefulness  in  his  organization,  and  to  earn 
ley  upon  return  to  civil  life,  and  become  a  better  citizen. 
Wabrek.  As  I  understand  you,  that  took  the  place  of  hard 

:owD£R.  Of  all  of  what  is  described  by  the  phrase,  ''penal 

'  Lenroot.  In  that  connection,  will  you  tell  us  how  they 

1? 

lOWDER.  I  can,  but  at  this  place  I  would  be  glad  if  you 

me  finish  this. 

•  Lenroot.  Yes;  I  do  not  want  to  disturb  the  order  of  your 


;• 


lowDER.  The  next  is: 

parole,  by  which  the  man's  fitness  for  restoration  to  civil 

nay  be  tested;  and 

orable  restoration  to  duty  with  the  colors. 

g    the  reenUstments,   wnich   have   been   considerable   in 

and  dealing  only  with  restorations,  the  following  is  the 

the  men  restored  to  ^luty  from  the  disciplinary  barracks 
ranches  for  the  years  1914  to  1919,  inclusive: 
year  1914,  39;  1915,  139;  1916,  193;  1917,  436;  1918,  678; 
17;  total,  2,902. 
r  Warren.  Mav  I  ask  you  right  tliore,  what  has  been  the 

those  men  afterwards  restored  ^  Have  you  any  record 
hat  you  could  give  us  what,  generally,  is  the  eifect;  tliat  is, 
y  have  done  to  justify  the  leniency,  after  they  got  back 

ice? 

ROWDER.  At   the   time   Secretary   Garrison   ap])roved    the 

nd  Issued  General  Order  Xo.  56,  he  transferred  tlie  adniinis- 

f  the  prisons  from  The  Adjutant  General's  Department  to  my 

ant,  and  placed  me  in  charge,  and  1  followed  tliis  matter  that 

y  up,  very  closely.     My  men  were  ji:oing  back  and  completing 

mis  of  enlistment  with  a  lower  desertion  rate  than  was  made 

ii^'ho  reached  their  organizations  through  the  recruit  depots 

ary  processes  of  (uilistment.     Not  infre([uently  tiiey  l)ecame 

nissioned  odicei-s.     liut  this  act  of  Marcii  4,  i91o,  by  a  cir- 

ce  which  you  will  remember,  for  1  think  you  served  on  the 

CO  committee,   Mr.  Chairman,   wrested  the  control  of   the 

\  regime  from  the  Judge  Advocat(»  Cieneral's  Department  and 

it  to  The  Adjutant  General's  Department,  and  since  that 

ave  not  liad  tlie  means  of  following  thi»se  restored  lucn,  and 

iin^  what  n»cords  they  had  made. 
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Completing  what  I  had  to  say,  2,448  men  were  restored  to  duty 
between  April  6,  1917,  and  August  31,  1919.  The  average  sentence 
in  years  actually  served  by  these  men  so  restored  is  less  than  sLx 
months,  or  0.49  of  a  year.  Two  thousand  four  hundred  and  forty- 
eight  men  restored  served  less  than  six  months  (average)  in  the 
disciplinary  barracks.  Within  this  average  the  prison  commandant 
and  nis  officers  had  judged  that  their  reformation  was  so  complete 
as  to  justify  their  being  restored  to  duty  with  the  colors. 

Senator  Warren.  You  will  give  it  as  your  judgment,  will  you. 
that  those  men  restored,  taking  them  by  and  large,  as  a  lot,  have 
rendered  as  good  a  class  of  service  as  the  men  who  have  been  newly 
enlisted  in  the  Army  ? 

Gen.  Crowder.  That  was  true  up  to  the  date  when  I  lost  the  actual 
supervision. 

Senator  Warren.  Do  you  know  anything  to  the  contrary? 

Gen.  Crowder.  I  do  not  know  anything  to  the  contrwy  since, 
and  I  know  this,  further,  that  during  the  time  I  was  in  charge  I 
followed  the  actual  expense  to  the  Government  of  this  process,  and 
in  comparison  with  the  bringing  of  the  men  to  the  colors  by  enlist- 
ment through  the  recruit  depots,  the  expense  of  this  system  was  less 
per  capita  than  the  expense  under  the  recruiting  system. 

Senator  Warren.  We  know  that  the  expense  of  recruiting  is 
excessive.  Could  you  furnish  us,  later,  so  that  it  could  go  into 
your  testimony,  any  statistics  or  any  proper  testimony  as  to  what 
has  been  the  change  in  these  men  since  they  went  imder  the  control 
of  The  Adjutant  ueneral  ? 

Gen.  Growder.  The  Adjutant  General  would  have  to  furnish  that 
information.     I  could  not  give  it. 

Senator  Warren.  Could  you  give  us  any  approximate  idea  of  the 
average  sentence  of  these  men  you  have  been  speaking  of  I 

Gen.  Crowder.  Yes;  by  calling  your  attention  to  the  average 
length  of  sentences  imposed  by  general  courts-martial  for  the  entire 
period,  namely,  three  and  one-half  years,  about.  In  other  words,  the 
average  sentence  of  three  and  one-half  years  was  served,  by  these 
men,  by  an  average  confinement  of  less  than  six  months.  That  would 
be  the  only  comparison  you  could  make  that  would  furnish  you  an 
approximation  of  the  amount  of  remission  they  earned  by  going  to 
the  disciplinary  barracks  and  entering  upon  this  course  of  military 
instruction. 

Senator  Lenroot.  That  average  would  evidently  not  apply, 
though,  because  for  the  longer  sentences  there  would  be  a  less  number 
that  would  have  the  advantage  of  it. 

Gen.  Chowder.  It  is  true,  and  is  published  in  my  letter  of  March 
10,  which  I  shall  refer  to  later  as  the  Wigmore  letter,  prepared  by 
Col.  Wigmore  and  Maj.  (now  Lieut.  Col.)  Rigby,  but  signed  by  me, 
tliat  certain  men  serving  even  these  long-time  sentences  earned'  their 
restoration  to  duty  in  less  than  six  months.  That  is  already  in  the 
record  before  you.  That  has  already  been  submitted  for  the  con- 
sideration  of  this  committee. 

vSenator  Lenroot  asked  me  a  moment  ago  about  the  character  i>f 
prison  construction.  Unfortunately  the  showing  is  not  as  favorable 
as  I  wish  it  might  be.  The  chairman  of  the  committ-ee  will  have  no 
difficulty  in  recalUng  when  that  prison  construction  was  commenced. 
They  laid  out  the  prison  just  as  penitentiaries  are  ordinarily  con- 
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structed,  with  cell  wings  and  doors^  and  all  of  the  indicia  that  mark 

Cenal  servitude.  If  you  visited  Leavenworth  you  would  find  a 
attalion  of  four  companies  in  miiform  marching  all  over  the  reser- 
vation under  drill  ana  instruction  preparatory  to  being  restored  to 
duty,  but  when  released  from  driU  they  return  to  places  like  that. 
The  best  that  we  could  do  was  to  take  off  the  cell  doors  and  leave 
them  unobstructed  access  to  the  galleries  that  are  found  in  each 
tier.  But  the  prison  construction  was  so  far  advanced — so  nearly 
completed,  in  fact — that  it  was  impossible  to  change  it. 

Senator  Lenroot.  Are  these  military  prisoners  kept  in  an  entirely 
separate  portion  of  the  prison  from  other  prisoners  i 

Gen.  Crowder.  The  s^regation  was  complete  during  the  time  I 
administered  the  prisons.  We  found  some  barracks  in  the  prison 
inclosure,  and  we  kept  these  prisoners  under  military  trainmg  in 
those  barracks,  but  1  do  not  tnink  it  has  been  possible  to  do  that 
during  the  period  of  this  war. 

Senator  Lenroot.  Are  there  any  of  them  in  the  same  buildings 
at  all  with  other  prisoners  ? 

Gen.  Crowder.  I  think  there  are. 

Senator  Lenroot.  You  think  there  are  ? 

Gen.  Crowder.  I  think  there  are. 

Senator  Lenroot.  So,  to  that  extent,  they  have  the  same  char- 
acter of 

Gen.  Crowder.  Yes;  that  is  one  unfortunate  thing. 

Senator  Lenroot.  Have  any  recommendations  been  made  to 
Congress  in  that  matter  ? 

Gen.  Crowder.  I  think  not.  It  was  so  impracticable,  so  im- 
probable, rather,  that  Congress  after  appropriatmg  the  large  sums 
of  money  that  it  had,  under  this  mistaken  theory  of  military  penology, 
to  construct  what  was  in  fact  a  military  penitentiary,  would  con- 
denui  all  of  that  property  and  rebuild,  in  accordance  with  the  new 
idea;  certainly  not  until  the  new  idea  had  been  tested. 

Senator  Lenroot.  Would  you  say,  however,  that  it  was  extremely 
important  to  carry  out  this  reform  ? 

Gen.  Crowder.  Very  important.  I  would  like  to  think  that  we 
had  military  barracks  everywhere  to  answer  the  purpose  of  these 
military  reformatories,  to  give  this  idea  a  chance,  and  to  keep  this 
class  of  prisoners  from  association  with  men  who  are  irreclaimable. 

Senator  Warren.  What  is  the  distance  from  these  quarters  you 
have  described;  that  is,  from  the  regular  Leavenworth  renitentiary 
to  which  criminals  of  all  kinds  are  sent  ^ 

Gen.  Crowder.  They  are  at  the  opposite  end  of  the  reservation, 
and  are  separated  by  a  distance  of  3  or  4  miles. 

Senator  Warren.  Both  on  the  same  side  of  the  river  ^ 

Gen.  Crowder.  Yes;  but  both  on  the  military  reservation. 

The  net  result  of  our  disciplinarv  barracks,  administration  is  that 
out  of  13,593  men  passing  tnrougK  the  United  States  Disciplinary 
Barracks  between  April  1,  1917,  and  July  31,  1919  (including  2,101 
in  confinement  on  April  1,  1917,  and  11,492  sentenced  to  the  bar- 
racks between  April  1,  1917,  and  July  31,  1919),  only  3,839  remained 
in  confinement  in  the  various  barracks  on  Jidy  31,  1919;  being  only 
1,738  more  than  were  in  the  barracks  at  the  beginning  of  the  war, 
in  spite  of  the  great  increase  in  the  Army  during  the  war,  and  of  the 
niunber  of  unfit  men  of  various  kinds  who  were  necessarily  brought 
into  the  service  through  the  operation  of  the  draft. 
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•  

Senator  Warren.  On  that  date,  July  31,  can  you  tell  us  how 
many  men  we  had  in  France  ? 

Gen.  Crowder.  I  have  not  the  statistics  of  the  American  Expe- 
ditionary Forces. 

Senator  Warren.  I  wonder  whether  we  could  get  that  ? 

Gen.  Crowder.  I  think  the  recalling  of  Gen.  bethel  would  put 
you  in  the  way  of  getting  that  information. 

Senator  Warren.  Would  it  be  convenient  for  you  to  surest  to 
Gen.  Bethel  that  we  would  be  glad  to  have  him  furnish  the  com- 
mittee with  that  information  ? 

Gen.  Crowder.  Yes,  sir. 

Senator  Warren.  You  would  like  to  have  it,  Senator  1 

Senator  Lenroot.  Yes;  I  think  so. 

(The  information  desired  is  contained  in  the  following  note  by 
Gen.  Bethel:) 

In  France  general  prisoners  were  confined  in  two  campe — at  general  intermediate 
storage  depot  (Gievres)  and  at  St.  Sulpice,  near  Bordeaux.  Both  these  campe  vere 
under  the  juriEdiction  of  the  commanding  general  Services  of  Supply.  On  June  13, 
1919.  that  officer  was  directed  to  send  all  general  prisoners  to  the  United  States  as  g-x  n 
as  transportation  was  available.  On  June  30,  there  remained  in  the  two  camps  108 
general  prisoners;  on  July  31  there  were  but  2.  An  indeterminate  number  were  en 
route  to  the  United  States  on  July  31,  1919,  either  at  Brest,  in  France,  or  on  the  seas. 
It  is  known  that  on  August  12  there  were  but  34  remaining  at  Brest. 

Gen.  Crowder.  Although  quite  a  proportion  of  the  sentences  to 
the  disciplinary  barracks  were,  nominally,  for  long  terms  of  years, 
yet,  in  fact,  the  actual  sentence  served  by  the  9,754  men  who  were 
released  from  the  barracks  (including  the  men  restored  to  the  colors 
about  whom  I  was  talking  a  moment  aqjo)  during  the  period  of  the 
war,  as  above  stated,  averaged  only  1.06  years. 

During  the  month  of  August,  1919,  the  number  of  men  in  the 
barracks  was  further  reduced,  so  that  on  August  30,  1919,  only 
3,728  men  remained  on  confinement,  or  only  1,627  more  than  at 
the  beginning  of  the  war. 

The  purpose  of  the  disciplinary  barracks  is  to  aid  in  the  restora- 
tion of  offenders;  to  make  them,  if  worthy,  good  soldiers' and  good 
citizens.  The  period  that  a  man  is  detailed  in  the  barracks  lies 
wholly  in  his  own  hands. 

Senator  Warren.  You  rather  emphasize  what  you  stated  earlier 
about  these  sentences  all  being  conditional.  We  can  understand 
that  was  as  to  time;  that  is,  they  should  not  exceed  a  certain  time? 

Gen.  Crowder.  I  made  that  plain,  I  think,  by  this  statement. 
Those  are  maximum  sentences.  There  is  authority,  of  course,  to  hold 
the  man  for  the  entire  period  for  which  he  is  sentenced.  It  is  written 
into  the  law  by  the  very  terms  of  the  statute,  authorizing  suspension 
of  the  dishonorable  discharge,  that  these  men  are  there  tor  tne  pur- 
pose of  earning  remission  of  that  particular  sentence  of  imprison- 
ment and  dishonorable  discharge  and  getting  them  back  into  the 
service.  This  gives  the  sentence  an  indeterminate  character.  And 
let  me  emphasize  it,  because  I  may  forget  it,  there  is  no  minimum 
sentence. 

Senator  Lenroot.  Are  these  sentences  always  of  the  same  nature  ? 

Gen.  Crowder.  They  are  all  of  the  same  nature. 

Senator  Lenroot.  They  are  all  fixed  sentences,  but  under  the  op- 
eration of  the  law  they  may  be  remitted  ? 
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Gen.  Crowder.  In  terms,  yes — 6,  10,  20,  40  years — but  there  is 
where  the  misapprehension  nas  come.  A  40-year  sentence  may, 
with  good  conduct,  become  a  6-months'  sentence.  I  want  this  rec- 
ord to  show  that. 

Senator  Lenroot.  You  do  not  use  that  word  ** indeterminate"  in 
the  ordinary  sense  in  which  it  is  used  in  criminal  law. 

Gen.  Crowder.  No;  I  am  perfectly  willing  to  say  that,  provided 
I  do  not  allow  anybody  to  ihmk  for  a  moment  that  it  is  not  just  as 
effective  in  the  form  in  which  we  have  it. 

Senator  Lenroot.  It  is  just  as  effective,  but  it  is  not  used  in  the 
sense  in  which  the  word  ''mde terminate''  is  used  in  the  civil  law. 

Gen.  Crowder.  No;  the  word  *' indeterminate"  does  not  occur  in 
our  Articles  of  War  at  all.  In  this  connection  I  find  that  I  have  some 
statistics  here  that  answer  the  inquiry  by  Senator  Lenroot.  I  have 
a  statement  showing  the  number  of  men  restored  to  the  colors  from 
disciplinary  barracl^  between  April  6,  1917,  and  Au^st  31,  1919, 
with  the  length  of  the  average  original  sentence  and  the  average 
sentence  served.  At  the  main  branch  disciplinary  barracks.  Fort 
Leavenworth,  Kans.,  1,410  men  with  an  average  sentence  in  years 
adjudged  of  8.8  years,  the  average  sentence  in  years  actually  served 
was  0.43  of  a  year. 

Senator  Lenroot.  That  is  what  I  wanted  to  know. 

Gen.  Crowder.  At  the  Atlantic  Branch  of  the  United  States  Dis- 
ciplinary Barracks  at  Fort  Jay,  N.  Y.,  470  men  with  an  average  sen- 
tence in  years  adjudged  of  2.98  years,  actually  served  an  average 
sentence  of  0.59  of  a  year. 

At  the  Pacific  Branch  of  the  United  States  Disciplinary  Barracks 
at  Alcatraz,  Calif.,  568  men  with  an  original  average  sentence  ad- 
judged of  2.17  years,  served  actually  0.57  of  a  year. 

'file  total  shows:  Total  number  of  men,  2,448,  with  an  average 
sentence  adjudged  of  5.73  years,  serving  an  average  actual  sentence 
of  0.49  of  a  year. 

In  tabular  form  the  statistics  are  in  this  statement : 

Statement  showing  number  of  men  restored  to  the  colors  at  United  States  Disciplinary 

Barracks  between  Apr.  6,  1917 ^  and  Aug.  SI,  1919. 


X  umber 

Arprajire  sentence  in  years  originally  adjudged  against  men  so 

rest  >red 

Average  sentence  in  years  actually  served  by  men  so  restored 


Fort 

I^aven- 

worth, 

Kans. 


1 

Atlantic 

Branch, 

Fort  Jay, 

N.  Y. 

Pacific 
Branch, 
Alcatras, 

Calif. 

Total. 

470 

2.98 
.59 

568 

2.17 

.57 

2.448 

5.73 
.49 

XoTE. — ^Thia  statement  d  >es  not  include  124  men  who  during  the  pericd  stated 
Were  restored  to  the  colors  and  at  once  honorably  discharged,  and  13  men  who  during 
the  same  peri,  d  were  restDred  to  the  c:)lors  and  discharp^  under  paragraphs  139  and 
15(),  Army  Regilations,  for  the  reason  that  the  necessary  information  concerning  these 
men  is  not  available. 

John  P.  Dinsmork, 
Lieutenant  Colonel^  Judge  Advocate. 

Senator  Lenboot.  Does  any  reason  occur  to  you  why  there  should 
be  this  difference  in  those  three  prisons  ?  I  notice  in  one  of  them  you 
have  a  lower  average  for  a  longer  term.  In  others  you  have  a  high 
average  for  a  shorter  term. 
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Gen.  Crowdbb.  During  the  period  of  the  war  it  seems  Leaven- 
worth was  designated  generally  for  the  longer-term  men,  and  the 
shorter-term  men  were  held  at  Alcatraz  and  Jay.  Perhaps  that  ex- 
plains why  the  average  sentence  adjudged  was  so  small  for  the  pris- 
oners confined  at  the  Atlantic  and  racific  branches- 
Senator  Lenroot.  No  ;  that  is  not  what  I  gathered  from  vour  read- 
ing of  those  statistics.  You  have  a  longer  average  for  tKe  shorter 
average  term  in  one  case. 

Gen.  Crowder.  Yes;  it  has  worked  out  that  wav. 
Senator  Lenroot.  I  do  not  see  why  it  should  be  so. 
Gen.  Crowder.  Forty-three  hundredths  of  a  year  at  Leavenworth. 
0J59  of  a  year  at  Fort  Jay,  and  0.57  of  a  year  at  Alcatraz. 

Senator  Lenroot.  In  one  case  the  average  sentence  for  your  low- 
est average  is  very  much  higher  than  in  the  other  case  of  the  highest 
average. 

Gen.  Crowder.  I  should  say  that  the  only  reason  for  that  was  that 
the  policy  adopted  at  these  different  places  was  not  uniform. 

Senator  Lenroot.  That  is  what  I  was  getting  at,  whether  it  was 
a  difference  of  policy  and  recommendation. 

Senator  Lenroot.  I  should  judge  that  it  might  indicate  a  more 
liberal  policy  in  one  institution  than  in  the  other. 

Gen.  Crowder.  It  would  seem  to  show  a  lack  of  coordination. 
Senator  Warren.  There  might  be  a  little  difference  in  the  char- 
acter of  the  men. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  It  shows  a  lack  of  coordination  of  the  prison  ad- 
ministration in  the  three  places,  I  think. 
Senator  Lenroot.  Yes. 

Gen.  Crowder.  Something  of  that  kind  must  explain  it.  I  had 
hoped  to  find  here  some  statistics  which  I  had  gathered  which  might 
possibly  explain  some  of  these  long-term  sentences — 5,  10,  15,  25, 
and  even  40  years — ^for  the  offense  of  absence  without  leave. 

I  called  upon  the  port  of  embarkation  at  Hoboken  for  the  num- 
ber of  men  who  were  absent  without  leave  from  their  organizations 
at  the  time  they  were  expected  to  go  up  a  gang  plank  and  embark 
for  Europe,  because  I  knew  the  problem  was  concentrated  largely 
there.  These  are  some  of  the  men  of  whom  you  have  heard  the  story 
that  they  went  home  to  see  sick  wives,  fathers  and  mothers,  and 
sweethearts.  A  great  picture  has  been  drawn  for  the  contemplation 
of  the  American  people  of  the  cruelty  toward  these  men. 

Here  are  the  statistics,  and  they  show  that  the  number  of  men  who 
were  absent  without  leave  at  the  port  of  embarkation  at  Hoboken 
for  the  calendar  year  of  1918,  at  the  time  their  organizations  were 
due  to  embark  for  the  theater  of  war,  was  approximately  14,098.  I 
have  no  figures  available  for  the  year  1917,  out  the  number  of  men 
transported  to  Europe  that  year  was  comparatively  small.  I  can  only 
explain  these  excessive  sentences  in  this  way:  The  call  had  come  from 
Europe  as  early  as  March  that  the  English  had  their  backs  to  tlu* 
English  Channel  and  the  French  had  their  backs  to  Paris.  The  call 
was  for  bullets  rather  than  bread. 

As  Provost  Marshal  General  I  had  to  furnish  three  times  as  many 
men  as  the  schedule  called  for  for  April  of  that  year;  four  times  as 
many  as  the  schedule  called  for  for  May;  about  tne  same  percentage 
for  June.     The  culminating  peak  was  reached  in  July,  during  which 
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month  I  furnished,  under  cpII,  401,000  men.  The  country  was 
worked  up  to  a  higher  pitch  of  excitement  and  insecurity  than  ever 
before.  The  officers  who  were  expected  to  go  abroad  with  their 
organizations  and  win  battles  found  their  commands  disintegrating 
ftt  the  ports  of  embarkation.  ITnquestionably  this  fact  affected  the 
administration  of  military  justice,  and  led  to  manv  of  these  heavy 
sentences.  Xo  one,  T  am  sure,  wishes  to  conceal  or  oKscure  the  fact  of 
heavy  sentences.  They  were  given.  But  little  attention  has  been  paid 
thus  far  to  what  must  have  been  in  the  minds  of  the  men  who  were 
adjudging  these  sentences,  to  do  something  at  a  critical  period  of  the 
war  for  deterrent  effect,  knowing  full  well  that  this  system  of  military 
penologv  which  I  hn  ve  described  to  you  would  correct  the  evil  of  dis- 
proportfonate  punishment  before  any  man  had  entered  upon  the  execu- 
tion of  the  excessive  portion  of  his  sentence ;  and  I  think  you  gentle- 
men may  accept  this  as  true,  that  during  the  period  of  the  war,  and 
ignoring  for  the  moment  any  illegal  convictions  that  may  have  taken 
pkce,  no  man  has  ever  served  one  day  of  the  excessive  portion  of 
the  sentence  adjudged  by  court-martial. 

Senator  Lenroot.  That  is,  you  mean  if  it  was  adjudged,  it  was 
reduced  before  he  began  his  service  ? 

Gen.  Crowder.  Before  he  began  the  service  of  the  excessive  por- 
tion; and  I  think  that  point  can  not  be  too  forcibly  put.  At  least,  I 
would  like  to  have  it  controverted  if  it  is  not  true.  That  is  my  best 
judgment,  from  a  rather  close  study  of  the  question. 

Senator  Lenroot.  When  a  man  was  convicted  and  sentenced  for 
40  years,  what  became  of  him  then,  immediately  ? 

Gen.  Crowder.  He  is  held  at  the  point  of  trial,  or  at  some  con- 
venient place  to  which  he  may  be  sent,  awaiting  orders  of  transpor- 
tation to  the  designated  place  of  serving  sentence.  It  may  be  one 
of  these  three  disciplinary  barracks,  or  it  may  be  some  place  of 
execution  provided  oy  the  commanding  general  of  the  American 
Expeditionary  Forces  in  France:  or  in  Siberia  it  may  be  some  impro- 
vised place ;  or  at  Archangel  an  improvised  place. 

Senator  Lenroot.  When  does  the  sentence  begin  ? 

Gen.  Crowder.  It  is  reckoned  from  the  date  of  approval  of  the 
sentence. 

Senator  Lexroot.  If  a  man  is  sentenced  to  a  year,  and  he  remains 
60  days  in  the  guardhouse,  do  I  understand  tfiat  he  serves  a  year 
from  the  date  of  the  approval  of  the  order  additional  ? 

Gen.  Crowder.  No  ;  he  gets  credit  for  all  confinement  served  after 
the  date  of  the  approval  of  bis  sentence. 

Senator  Lexroot.  Then,  in  effect,  the  service  of  the  sentence 
begins 

Gen.  Crowder  (interposing).  On  the  date  of  approval. 

Senator  Lenroot  (continuing).  Not  with  the  approval.  In  effect, 
I  say,  the  service  begins  immediately  upon  the  verdict  of  the  court- 
marlial  ? 

Gen.  Crowder.  In  effect,  that. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  L^nless  there  is  some  dela^r  interposed  between  the 
action  of  the  court  and  the  action  of  the  reviewing  authority. 

Senator  Lenroot.  So  that,  while  technically  you  are  correct,  in  a 
40-year  sentence  he  does  enter  upon  the  service  olf  the  sentence  l)efore 
there  has  been  any  reduction  ? 
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Gen.  Cbowdeb.  That  is  true ;  but  I  was  careful  to  say  before,  he 
had  not  entered  upon  the  execution  of  the  excessive  portion  of  his 
sentence — not  the  sentence,  but  the  excessive  portion.  That  is  what 
I  said. 

Senator  Lenroot.  He  could  not  enter  upon  the  excessive  portion 
of  a  40-year  sentence.     He  would  have  to  serve  a  year 

Gen.  Urowder  (interposing).  I  should  assume  that  there  was  a 
period  of  confinement  in  all  those  cases  that  was  justified,  whereas 
the  entire  period  was  not  justified,  and  that  he  had  not  entered  upon 
the  execution  of  the  excessive  portion  at  the  time  when  clemency 
was  granted. 

Senator  Lenroot.  He  could  not  have  both.  If  it  was  reduced  to 
20  years,  he  could  not  enter  upon  the  excessive  portion  until  20 
years  had  elapsed.  Suppose  that  it  was  reduced  to  two  years,  or 
three  years;  he  could  not  enter  upon  the  excessive  portion  until 
after  two  years. 

Gen.  Crowder.  No;  the  point  that  I  wanted  to  get  before  the 
committee  was  that  if  all  t-aese  sentences  ha4  been  excessive,  the 
prisoner  had  not  suffered  by  it  except  in  name,  because  he  had  not 
served  any  part  of  the  excessive  portion  at  the  time  clemency  reached 
him. 

Senator  Lenroot.  That  would  be  almost  inevitably  true,  would  it 
not,  in  every  case  ? 

Gen.  Crowder.  I  do  not  believe  that  the  people  of  this  country 
understand  that. 

Senator  Lenroot.  You  think  that  the  people  of  the  country 
believe . 

Gen.  Crowder  (interposing).  I  think  there  is  a  vast  amount  of 
misapprehension  in  the  minds  of  the  people  of  the  country,  that  men 
have  actually  executed — served  out — these  excessive  sentences. 

Senator  Lenroot.  How  could  they  have  served  out  a  20-year 
sentence  which  was  imposed  only  two  or  three  years  ago  ? 

Gen.  Crowder.  But  suppose  it  was  a  20-year  sentence  where  only 
one  year  was  justified.  It  would  then  be  a  question  as  to  whether 
the  man  had  been  kept  in  prison  one  year.  That  is  the  point  that 
I  want  to  cover,  that  i  do  not  believe  there  are  any  of  them — and  I 
disregard  illegal  convictions  where  no  sentence  would  have  been 
justified — taking  the  legal  convictions,  I  do  not  believe  there  are 
any  of  them  where  any  part  of  the  sentence  in  excess  of  what  was 
justified  has  been  served. 

Senator  Lenroot.  Beyond  the  time  of  the  proper  sentence  ? 

Gen.  Crowder.  No. 

Senator  Lenroot.  I  see.     I  think  that  is  probably  true. 

Gen.  Crowder.  I  think  that  is  absolutely  true. 

Senator  Warren.  Detention  in  the  guardhouse  has  been  only,  I 
suppose,  until  they  could  send  them  imder  proper  guard  ? 

Gen.  Crowder.  Yes.  Perhaps  there  may  have  been  inexcusable 
delay  in  some  cases. 

Senator  Warren.  I  wanted  to  bring  that  up,  because  that  ha> 
been  charged,  that  men  have  been  put  in  uncomfortable  places  and 
sent  to  general  disciplinary  barracks. 

Gen.  Crowder.  Perhaps  this  is  the  proper  time  to  refer  to  a  dis- 
tinction which  I  find  it  very  important  to  keep  in  mind  in  expressing 
some  judgment  upon  these  court-martial  sentences.     I  do  not  set* 
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how  we  can  hope  for  a  discriminating,  fair,  and  sane  judgment  unless 
we  keep  in  mind  that  courts-martial  try  common  law  and  statutory 
offenses  as  weU  as  purely  military  offenses.  At  the  time  I  made  my 
inspection  at  Leavenworth  in  1911,  a  time  which  reflected  peace  con- 
ditions and  peace-time  administration  of  military  justice,  the  per- 
centage of  common  law  and  statutory  offenders  only,  convictea  by 
courts-martial,  to  the  total  number  in  confinement  there  was  8  per 
cent.  In  1917  the  figures  show  that  it  was  10  per  cent  at  Fort  Leaven- 
worth Barracks;  and  in  1918,  19  per  cent;  and  without  pursuing 
these  statistics  further  it  will  be  sufficient  to  say  that  during  the 
war  period  the  number  of  soldiers  convicted  of  common  law  or 
statutory  offenses  on  the  one  hand  as  compared  with  military  offenses 
on  the  other,  was  14  per  cent. 

Senator  Lenroot.  How  do  you  explain  that  ?  Would  not  one 
assume,  rather,  that  the  reverse  would  be  the  case,  that  the  percentage 
would  be  smaller  ? 

Gen.  Crowder.  I  do  not  undertake  to  explain  why  the  percentage 
Ls  higher  for  the  war  period.  My  point  is  made  when  I  call  attention  * 
to  the  fact  that  the  proportion  between  military  offenses  and  civil 
offenses  is,  for  the  war  period,  about  86  of  the  former  to  14  of  the 
latter;  and  for  the  peace  period  the  proportion  of  military  offenses  is 
even  g?;eater.  Eignty-six  per  cent  of  tne  cases  you  are  called  upon 
to  consider  in  providing  a  code  of  military  justice  are  essentially  mili- 
tary cases,  and  14  per  cent  common  law  and  statutory  cases.  And 
the  fact  that  affects  my  judgment  when  I  come  to  consider  this  ques- 
tion of  an  appellate  tribunal — and  I  am  going  to  refer  to  it  later — I 
am  just  reserving  the  question  now,  and  saying  only  that  I  think  the 
fact  profoundly  affects  the  conclusion  to  be  reached  as  to -the  character 
of  the  appellate  tribunal,  that  in  time  of  war  not  more  than  14  per 
cent  of  tne  cases  that  would  come  before  such  a  tribunal  are  common 
law  and  statutory  cases,  and  that  86  per  cent  of  the  cases  that  would 
come  before  it  are  offenses  against  the  discipline  of  the  Army.  I 
say  I  just  reserve  that  to  be  discussed  when  we  come  to  discuss  the 
question  of  appellate  power. 

Senator  Lexroot.  1  want  to  go  back  just  for  one  question:  With 
reference  to  the  excessive  sentences,  including  those  for  absence  with- 
out leave,  did  I  understand  you  to  state  that  those  were  solely  for 
absences  without  leave  at  the  port  of  embarkation  ? 

Gen.  Crowder.  No;  I  just  gave  that  as  one  illustration.  I  would 
not  like  to  have  the  thought  rest  in  anyone's  mind  for  a  moment  that 
I  was  trying  to  cover  the  case 

Senator  Lenroot.  No;  I  just  wanted  to  know  what  the  fact  was. 

Gen.  Crowder.  Would  you  like  to  have  in  the  record  at  this  time  a 
statement  showing  the  number  of  men  confined  in  disciplinary  bar- 
racks and  penitentiaries  during  the  war  ? 

Senator  Lenroot.  I  think  that  is  already  in  the  record,  but  if  it 
Ls  not  I  think  it  ought  to  go  in. 

Gen.  Crowder.  I  doubt  very  much  whether  it  has  been  presented 
by  any  other  witness  before  you. 

Senator  Lenroot.  Then  it  may  go  in. 

Gen.  Crowder.  Before  the  war  was  declared,  namely,  on  April  1. 
1917,  there  were  in  the  three  disciplinary  barracks  2,101  men,  and 
212  men  in  the  penitentiaries. 

Between  April  1,  1917,  and  July  31,  1919,  there  were  sent  to  the 
disciplinary  barracks  11,492,  and  to  the  penitentiaries  1,352. 


1162  ESTABLISHMENT  OF  MILITARY  JUSTICE. 

So  that  the  total  is  13,593  in  the  disciplinary  barracks,  as  against 
1,564  in  the  penitentiaries. 

Of  the  men  remaining  in  confinement  on  July  31,  1919,  there  were 
3,839  in  the  disciplinary  barracks  and  835  in  tne  penitentiaries. 

Now  you  will  say,  or  will  have  the  right  to  say,  that  these  figures 
are  not  consistent  with  my  percentages  of  convictions  mentioned  a 
while  ago.  The  explanation  lies  in  this,  that  in  the  1916  revision  of 
the  Articles  of  War  it  was  provided  that  desertion  in  time  of  war 
and  repeated  desertion  in  time  of  peace  should  constitute  felonies, 
and  a  good  many  of  those  men  who  are  serving  in  the  penitentiaries 
are  deserters  in  time  of  war  or  repeaters,  and  not  the  usual  common 
law  and  statutory  felon. 

Senator  Lenboot.  Where  is  the  line  drawn  between  absence  with- 
out leave  and  desertion  ? 

Gen.  Crowder.  The  distinguishing  element  is  the  intention  not  to 
return,  or  to  permanently  abandon  the  service. 

Senator  Lenroot.  I  knew  that,  but  the  difference  in  administra- 
tion is  what  I  was  getting  at. 

Gen.  Crowder.  The  effort  we  make  in  practical  administration,  to 
draw  that  line.  There  is  one  merit  about  the  pending  Chamberlain 
bill  that  ought  not  to  escape  notice,  and  that  is  the  creation  of  what 
the  British  call  short-time  desertion.  It  is  provided  for  in  the 
Chamberlain  bill,  but  not  under  that  name.  If  we  had  had  a  statute 
of  that  kind,  these  more  than  14,000  men  that  were  absent  at  Hoboken 
at  the  time  they  were  expected  to  embark  could  have  been  tried  for 
short  desertion,  or  an  aoandonment  of  the  command  at  a  time  of 
perilous  duty.  They  distinguish  that  in  the  English  articles  as  short- 
time  desertion,  and  in  effect,  though  not  in  name,  it  is  made  short- 
time  desertion  in  the  Chamberlain  bill,  and  I  want  to  commend  that 
Eart  of  the  bill.  I  believe  it  would  be  an  improvement,  and  if  we 
ad  that  legislation  these  absentees  would  have  been  "short-time 
deserters,"  punishable  under  article  55  of  the  Chamberlain-^Vnsell 
bill  with  death,  and  presumably  then  the  voice  of  criticism  hulled 
against  the  sentences  of  lesser  severity  actually  imposed  upon  thes^e 
men  for  absence  without  leave  would  not  have  been  so  audible. 

I  now  come  to  the  second  subdivision  of  my  remarks,  the  Bill  of 
Rights  and  its  applicability  or  nonapplicability  to  military  accused 
persons: 

Where  I  have  undertaken  to  state  the  views  of  the  critics  of  the 
present  system,  I  have  resorted  to  quotation  marks,  and  given  the 
page  reference  to  the  hearings,  in  the  interest  of  absolute,  unerring 
accuracy. 

Gen.  Ansell  says  on  page  125  of  these  hearings: 

It  had  long  been  and  still  is  the  contention  of  the  so-called  lawyers  of  the  War  Depart- 
ment that  not  one  sLn«?le  clause  or  lecjal  principle  in  the  Constitution,  in  the  Bill  or 
Ris:hts,  or  any  other  of  those  ancient  documents  that  have  come  down  to  ua  as  a  part 
of  our  birthri'^ht,  to  sftcure  our  liberties  a&rainst  government,  not  one  is  applicabU?  to 
courta  martial— inclu(lin<j;  this  great  protection  against  second  trial.  (P.  125.)  (The 
double  jeopardy  principle  of  the  Constitution.) 

Fi-equent  references  of  this  character  appear  in  the  literature  of 
this  court-martial  controversy.  It  was  expected  that,  as  announced, 
it  would  shock  the  country,  and  it  has  shocked  the  country.  I  want 
the  attention  of  the  committee  to  the  following  propositions: 
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ARTICLES   OF   WAR. 


Hy  express  provision  this  amondmont 
does  not  apply  to  the  land  forces. 


A.  It  is  true  that  the  Congress  of  the  United  States  has  for  more 

than  a  century  legislated  in  substantial  accord  with  the  view  which 

Gen.  Ansell  condemns. 

Permit  me  to  show  just  what  Congress  has  done  in  this  regard  by 
citing  the  several  clauses  of  the  BiU  of  Rights  and  the  corresponding 
provisions  of  the  Articles  of  War  enacted  oy  our  Congress. 

BILL  OF  RIGHTS. 

No  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime 
unless  on  a  presentment  or  indictment 
of «  ^rand  jurv,  except  in  cases  arising  in 
the  land  and  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time 
of  war  or  public  dan^r.  (Fifth  amend- 
ment.) 

Nor  shall  imy  person  be  subject  for  the  No  pc*rson  shall  l>e  tried  a  second  time 
same  offense  to  be  twice  put  in  jeopardy  for  the  same  offense.  (Art.  87,  ('ode  of 
of  life  or  linnb.    (Fifth  amendment.)  1806:  art.  40,  Revision  of  191 G.) 

0\or  shall  be  compelled  in  any  criminal  No  witness  before  a  military  court, 
c-^^^tobeawitnassacainsthimself.  (Fifth  commission,  court  of  in(^uiry.  or  board, 
amendment.)  or  before  any  officer,  nulitary  or  civil, 

desi^ated  to  take  a  rleposition  to  be 
read  in  evidence  before  any  military 
court,  commission,  court  of  inquiry,  or 
board,  shall  be  compelled  to  incriimnate 
himself  or  to  answer  any  questions  which 
mav  tend  to  incriminate  or  dt»grade  him. 
( A.'W.,  24;  Revision  of  1916:  act  of  Mar.  2, 
1901;  31  Stat.,  950,  951.) 

\\liat  is  due  process  of  law  in  criminal 
prosecutions?  It  includes  jurisdiction  by 
trial  court  of  person  and  subject  matter, 
notice  of  changes  upon  which  an  accused 
is  to  be  tried,  opportunitv  to  be  heard 
thereon  in  a  fair  trial  and  under  equal 
and  imiform  rules  of  procedure.  As  said 
in  Reaves  v.  Ains^^orth  (291  U.  S.,  296, 
304):  "To  those  in  the  military  or  naval 
ser^^c'e  of  the  Unit(*d  States  the  military 
law  is  due  process."  In  other  words, 
due  process  of  law  is  afforded  the  accuse(l 
when  he  is  tried  by  such  procedure  as 
acts  of  (^onj^ress  and  the  common  law, 
military,  have  provided. 

No  person  |>ut  in  arrest  shall  be  con- 
tinuecl  in  confinement  more  than  8  days, 
or  until  such  time  aa  a  court-martial  can 
be  assembled .  When  any  person  is  put  in 
arrest  for  the  purpose  oi  trial,  except  at 
remote  military  posts  or  stations,  the 
officer  by  whose  order  he  is  arrested  shall 
see  that  a  copy  of  the  charges  on  which 
he  is  to  be  tried  is  served  upon  him 
within  8  days  after  his  arrest,  and  that 
he  is  brought  to  trial  within  10  days  there- 
after, unless  the  necessities  of  the  service 
Erevent  such  trial;  and  then  he  shall 
e  brought  to  trial  within  30  davs  after 
the  expiration  of  said  10  days.  If  a  copy 
of  the  charges  be  not  8erv€»d,  or  the  ar- 
rested person  be  not  brought  to  trial,  as 
herein  required,  the  arrest  shall  cease. 
(Revision  of  1916,  A.  W.  70;  origin,  first 
sentence,  art.  79,  Code  of  1806,  rest  of 
provision,  act  of  July  17,  1862.) 


Nor  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 
<  Fifth  amendment . ) 


In  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  tne  right  to  a  speedy 
and  public  trial.    (Sixth  amendment.) 
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By  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have 
been  committed,  which  district  shall 
have  been  previously  ascertained  by  law. 
(Sixth  amendment.) 


And  to  be  informed  of  the  nature  and 
cause  of  the  accusation.  (Sixth  amend- 
ment.) 

To  be  confronted  with  witnesses 
against  him.    (Sixth  amendment.) 


While  the  trial  is  not  required  by 
statute  to  be  always  public,  it  is  the 
almost  universal  practice,  departed  frum 
only  in  rare  instances  and  in  case  of  neces- 
sity, where  the  evidence  must  becaiL^e 
of  the  military  situation  be  kept  secret, 
or  because  it  is  otherwise  of  a  character 
which  requires  the  court  to  sit  behind 
closed  doors. 

Held  in  ex  parte  Milligan  (71  U.  S.  2. 
123)  not  to  apply  to  courts-martial,  in 
language  as  follows:  *'The  sixth  amend- 
ment affirms  that  *in  all  criminal  pitwe- 
cutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impar- 
tial jury,*  language  broad  enough  to  em- 
brace all  persons  and  cases;  but  the  fifth. 
recognizing  the  necessity  of  an  indict- 
ment, or  presentment,  before  anyone  can 
be  held  to  answer  for  high  crimes,  'ex- 
cepts cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual 
service,  in  time  of  war  or  public  danger;' 
and  the  framers  of  the  Constitution 
doubtless  meant  to  limit  the  right  of  trial 
by  jury,  in  the  sixth  amendment,  to 
those  persons  who  were  subject  to  indict- 
ment or  presentment  in  the  fifth.'* 

See  A.  W.  70,  last  above  quoted,  and 
act  of  July  17, 1862. 

Congress  has  legislated  in  the  teeth  of 
this  provision,  authorizing  depositions  in 
all  cases  not  capital.  The  first  enact- 
ment on  this  subject  is  found  in  article  74 
of  the  Code  of  1806;  carried  forwvd  in 
the  Code  of  1874,  article  91,  and,  in  both 
codes,  gave  this  authority  to  take  depo- 
sitions to  both  Government  and  accu^ 
X>er8on8  upon  reasonable  notice,  as  a 
right.  The  existing  provision  is  found 
in  articles  25  and  26  of  the  existing  codt 
and  continues  in  that  code  as  a  right,  not 
a  privilege.  So  it  is  that  from  the  ver>' 
beginning  of  our  Government  down  to 
the  present  time  Congress  has  recognized 
the  inapplicability  of  this  particular 
clause  01  the  Bill  of  Ri  " 
accused  persons. 


Bights  to  militant- 


Senator  Lenroot.  I  would  like  to  ask  you  right  there  what  you 
have  to  say,  aside  from  the  practice  adopted  by  Congress,  or  of  the 
proper  construction  we  mav  say,  given  bv  Congress  to  that,  in  view 
of  what  was  said  in  the  Milligan  case  ?  The  MilUgan  case  draws  the 
distinction,  or  rather  goes  back  to  the  ince^  tion  of  a  militarjr  court, 
in  the  way  of  indictment  or  information,  as  sustaining  its  position  in 
the  right  of  trial  by  jurv.  But  do  you  think  that  same  thing  should 
apply  in  case  of  the  right  to  be  confronted  with  the  witnesses  ? 

Gren.  Crowder.  Yes;  I  am  coming  to  that,  in  the  language  of  the 
Supreme  Court  itself. 

Senator  Lenroot.  That  is  what  I  was  coming  to. 
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Gen.  Crowpeb.  The  next  is: 

To  have  compuluory  process  for  obtain-  Rij^ht  fully  8e<*ured  by  article  22.  Judge 
ing  witnesses  in  his  favor.  (Sixth  advocates  have  the  same  power  to  oom- 
amendment.)  pel  witnesses  to  appear  and  testify  as 

criminal  courts  of  the  United  States. 
Failure  of  civilian  witness  to  obey  proc- 
ess is  made  punishable  by  A.  V\.  23, 
and  such  failure  of  military  witness  is 
likewise  punishable.     (Origin  of  A.  W. 

22,  act  of  Mar.  3,   18(>3,  and  of  A.  W. 

23,  act  of  Mar.  2,  1901.) 

And  to  have  the  assistance  of  counsel  Existing  article  of  war  17  provides 
for  his  defense.     (Fifth  amendment.)  that  *'The  accused  shall  have  tne  right 

to  be  represented  before  the  court  by 
counsel  or  his  own  selection  for  his  d efense 
if  such  counsel  be  reanonably  available, 
but  should  he  for  any  reason  be  unrepre- 
sented by  counsel,  the  judge  advocate 
shall,  from  time  to  time  throughout  the 

I>roceeding8,  advise  the  accused  of  his 
egal  rights."  (Judge  advocate  to  pro- 
tect accused,  act  of  Apr.  10,  1806,  art. 
69.  Rest  of  provision,  act  of  Aug.  29, 
1916.) 

Now,  you  will  at  once  say  that  that  is  not  the  substantial  right  to 
counsel  that  is  enjoyed  by  a  civil  accused  in  civil  courts,  and  I  admit 
it.  Let  us  have  no  question  about  it.  The  provision  here  ^'reason- 
ably available,"  is  sought  to  be  eliminated  in  the  biU  before  you  (art. 
22)"  and  it  will  bring  up  for  consideration  the  case  that  I  pre- 
sented to  the  committee  at  the  time  the  1916  revision  was  under 
consideration,  an  actual  case  of  an  officer  being  tried  b^  a  court- 
martial  in  Alaska  for  embezzlement,  making  an  application  for  the 
professor  of  law  at  the  Mihtary  School,  Staff  CoUege,  at  Leavenworth, 
to  be  sent  all  the  way  to  Alaska  for  his  defense.  It  might  result  in 
an  accused  person  imdergoing  trial  in  Mindanao,  in  the  Phihppine 
Islands,  applying  for  some  man  serving  in  Alaska  to  act  as  his  coun- 
sel. Upon  that  explanation,  the  Military  Committee  of  the  House, 
which  first  wanted  to  grant  the  right  of  counsel  in  absolute  terms, 
quahfied  it  by  the  language  '*If  such  counsel  be  reasonably  available.' 
The  corresponding  provision  of  the  pending  biU  is  that  military  coun- 
sel of  the  accuseas  selection  shall  be  assigned,  unless  the  appointing 
authority  shall  certify  that  **serious  injury  to  the  service''  would 
result  from  the  detail.  What  is  serious  injury  ?  Is  it  to  be  measured 
in  dollars  and  cents  of  transportation  or  nuleage  ?  Is  one  class  of 
duty  to  be  measm-ed  against  another?  Are  we  here  in  the  field  of 
prejudicial  error;  or,  because  comphance  wth  a  statute  is  involved, 
are  we  in  the  field  of  j\u*isdictional  error  ? 

Xo  provision  is  made  in  the  existing  code  for  civil  coufkcI,  because 
it  is  not  of  record,  I  believe,  anywhere,  nor  do  I  believe  it  is  true  that 
an  accused  who  sought  to  be  represented  by  a  civil  counsel  before  a 
court-martial  was  ever  denied  that  right.  You  ha^e  gone  further 
in  the  pending  hill  and  have  provided  that  that  civil  attorney  .shall 
be  paid  by  the  Govemnaent  if  the  accused  is  found  not  guilty,  I 
believe,  and  if  he  is  convicted  civil  counsel  is  to  be  paid  by  Uie  man. 
I  think  that  is  the  provision  of  the  pending  bill.  But  whnt  I  wish 
to  emphasize  is  that  Congress  did  not  fail,  in  the  revision  of  lOKJ,  to 
extend  to  an  accused  right  of  counsel,  and  leave  you  to  judge  of  the 
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'imt*  mf  •  <-^|r^^  '-xrvtffi  -?ic-ii  limit  t  _z>:'.* 
u-  ^ne  t  r**^«t**nt  mav  'min  Tin»-  %    "im-    I 
rM-u-r-r*-       Present  45Th  irricie   »r  vv. 

/- -i-i  ':if     ►-zii^aiii^.  *aiviiii£    tie    irtu'ies  of  war  «>f  !7To.  the  n-^xt 

T    :ii  '.:•  .^^    ^  '"'•ri::'»»:ir^   'Vir   trtn-it-^  't>  me  ( 'ou>tinitit»n  rv  tLf  , 
■  rjr^-'i  "I  ■  \e        .::«'«i  ^'a:es  .a   lN»rt.  rae  .imcle<  of  Wat  as  tfc-'V  i 

•'^lu'*.-*!.  .::•:  »-  ■••wr  *<>  '^*r>Tem?)er  27.  IVHK  the  mininve  Anides  ! 
^•'"fru.v    '  •:•••/:•:•*!    vi":    rir  .aiitruii^f*     -luul  *')h  i)um>he*i  4:^  a  <^»»irt- 

n.-ir^.u  -'i;iLL  ..r'*'"^.  "  It  "vnir  lor  iiuil  I^H."  ^iiat  we  haa  any  pn»vi-  i 
-!"'»     •!  no   -r:ir-te  ..iw   '»'-»pe«'»inir  "niei  ;in«i  'inuMjai  n!mi>iinif'r.ts. 

rrrj  -:i4!     «^»i   I     u:i:^M!i»»?u    n    tie  •'arir  «iii^''^.  r>ut  it  naii  aor  survivtHi 

-.1   i'^-n":iv.Lt.ti  *'r"i   v'v-n  ''iiiirn*-^  aooii-iiiea  it:  but  bramrinjT  «>f  the 

i«**"'^.-r  r'*!':  ':.e    i-fiT     i^     oii  .ib^  'up  nail  -mmviii.  an«i  Con^n^s 

ir.  .l>inM»    t  :n  'r:.e    '?triv    var  T>**ritKi.     But  Wown  rn  S*ptenihi?r  2o. 

^*»<».    v^r:^  'r.e    *vi'fnri.>n    »f    aDitai  nutu^niiient  which  ftvulil  not  b^* 

I  ■*:«•'', It    *xit»i^f    v'j^n*    ♦x:pn»»iv  authonztHi,   there  wtis   n«>thiii2  t<» 

.Y'TUart'  'iiaxim^iiii    >ui.i<niiieTit>,  ami  rhe  result  was.  as  I  recall  tho 

^ir'i;ui<»n   TtitMi  l_  'v:l&  -ier^inir  ^a  the  Denartment  of  Texa^*.  one  set  of 

onnwninmr-*   n    wie  niiirttr'*'  «ienartmeiit  ami  another  set  in  another, 

^^rh  -'rirvin^r    i»M_rrtH»<  '}(  ')uni:?iinie!its  fur  the  same  offense.      Finally 

(  t^n<rTf'<>   wii^  -•(nunelle'i  :«>  ^^tai)ii>h  S4iine  kind  of  reflation,  aiul 

»»n:u*ti*fi  "lu»  wr  •>t  "n*nt»Mnt)er  27.   1>^0   ;  2H  Stat.  401.  supra>.  at  the 

r»»riT!e^t  of  "he  VT.ir  Dennrtmeur. 

inunerii:iTt*ir  'in«m  nie  nas«ajje  of  the  aet  of  September  27,  1890. 
•^fie  Pre>^iOent  inx  out  inaxnuuni  limits  of  punishment  for  all  offenses 
IfiHt  w»»re  ouni^liai>ie  at  'he  «tis<*retion  of  the  court,  ami  we  consulttM 
in  *  he  prepanrion  of  rhar  U>r  of  maximum  punishments  the  penal  code 
rti  rne  f  niteci  states,  ami.  of  i'oiirs*^.  the  customary  war  punishments 
for  rirlif  nrv  otf-^n^es.  whic-h  were  not  covered  in  the  penal  code  of  the 
r  rot^'fl  "^tat«^.  TViere  has  been,  since  that  date,  a  contmuing  regulation 
of  no^vimum  pLnishmenr-*  for  tmie  of  peace.  When  war  breaks  out 
tfiH  -itrttiite  r'f'Hsf^^^  t«>  on»Tate.  I  venture  the  assertion  that  if  we  had 
/•nfor^rl  the  war  with  that  phrase  "in  time  of  peace*'  eliniinate<l,  you 
^f'ut]('Tf)i'u  w(>}\\(\  nev»T  h;ive  heard  arvthing.  nor  would  the  countrv 
lift'/r-  h/'ftr^l  ftnvthins;.  about  excessive  s^^ntences.  If  I  had  my  wav 
n\fnu\  if  I  would  rctrulafe  the  whole  thing  by  striking  out  the  word< 
•  rn  hrrrf*  o1  pcnfc,''  and  leave  this  maximimi  punishment  ortler  to 
ofMTfife  both  in  pon^-A'  anil  war,  at  the  discretion  of  the  President, 
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who  would  lay  before  Congress  periodically  his  orders  on  the  subject. 
I  think  if  you  would  take  the  maximum-punishment  orders  that  have 
been  issued  since  this  l^jislation  was  enacted,  you  would  be  struck 
with  the  care  that  has  been  exerised  and  the  humane  provisions  made 
in  them  on  the  general  subject.  Had  it  been  in  operation  during  the 
period  of  this  war,  I  can  readily  conceive  of  the  President  prescrib- 
ing that  in  home  territory,  3,000  mile-s  from  the  theater  of  war,  the 
conditions  of  service  sufficiently  approximate  a  period  of  peace 
to  recognize  certain  perscribed  limits  of  punishment.  He  mi^ht  have 
said,  **  Wo  will  leave  that  matter  in  the  tneaterof  war  to  the  discretion 
of  courts-martial. ''  He  might  have  said  with  greater  propriety  to  the 
military  force  operating  in  Siberia  under  Gen.  Graves  that  we  would 
leave  the  -discretion  to  courts-martial:  or  even  in  the  Archangel 
theater.  But,  in  any  event,  he  could  have  moved  as  the  situation 
justified,  to  estabhsh  these  limits.  There  has  always  been  a  strong 
army  opinion  against  regulating  the  discretion  of  courts-martial  as 
to  punishment  in  time  of  war,  and  the  Keman-O'Rvan-Offden  report, 
which  is  before  you,  takes  very  advanced  groimrf  6n  that  subject. 
I  dissent  in  that  regard  from  the  Keman-O'Ryan-Ogden  report.  I 
want  this  other  method  tried  as  a  practical  means  of  regulating  what 
has  disturbed  the  coimtry  a  great  deal. 

Now,  of  course,  vou  will  reach  vour  conclusion  after  due  considera- 
tion  of  the  very  forceful  ai^gument  submitted  by  the  Kernan-O'Kyan- 
Ogden  Board.  It  might  be  well  to  hear  some  of  the  commanders  of 
fighting  units  in  France  on  the  question  whether  it  is  practicable  to 
regulate  the  discretion  of  courts-martial  in  matters  of  punishment  in 
the  zone  of  actual  military  operations.  But  my  judgment,  as  at 
present  advised,  is  to  the  effect  that  it  would  be  wise  to  have  the 
rresident  clothed  with  this  authority,  to  be  exercised  or  not  as  he 
saw  fit.  Certainly  the  responsibility  would  be  definite,  for  the  estab- 
lishment of  safeguards  against  excessive  punishments,  if  this  statute 
were  operative  in  time  of  war  as  well  as  in  time  of  peace. 

Senator  Lenroot.  Let  me  ask  you  this  question:  If  the  committee 
should  determine  to  revive  the  maximum  sentences,  and  have  them 
ap])lv  to  time  of  peace  only,  but  give  the  President  the  power  to  make 
regulations  ai)plying  to  time  of  war,  what  would  ^-ou  say  ^ 

Gen.  Crowder.  That  would  be  the  least  objectionable  way  of 
placing  the  matter  imder  congressional  regulation;  but  I  should  like 
to  ask  this  (question :  Why  disturb  the  operation  of  a  law  that  has 
Worked  so  satisfactorily  in  time  of  peace  heretofore  i  Take  the  actual 
administration  of  military  justice  since  September  27,  1890,  down  to 
April  6,  1917,  and  see  if  there  is  any  occasion  for  Congress  to  fix 
arhitrarily  the  limits  of  punishment  by  courts-martial.  If  this  other 
scheme  has  worked,  why  abandon  it  ?  Of  course,  that  wUl  be  one  of 
the  matters  for  the  conmiittee  to  determine:  Have  there  been  any 
abuses  during  this  peace  period  ^  I  have  read  the  testimony  before 
this  conomittee  carefully,  and  no  one  so  far  as  I  can  find  has  argued 
the  failure  of  the  act  of  September  27,  1H90,  and  executive  orders 
issued  thereunder,  to  operate  effectively  to  safeguard  the  administra- 
tion of  military  justice  in  this  regard.  I  do  not  feel  like  making  a 
change  unless  there  is  some  necessit}'  for  it. 

Senator  Lenroot.  Do  you  think  it  is  desirable,  General,  to  have 
the  court-martial  inflict  what  are  really  excessive  punishments,  so 
that  as  a  rule  they  are  reduced  i 
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.    Q«n.  Crowdeb.  No  •  I  do  not. 

Senator  Lenroot.  Is  not  that  one  of  the  questions  ? 

Gen.  Crowder.  Yes:  for  the  war  period:  but,  as  a  rule,  they  did 
not  have  to  be  reduced  during  time  of  peace. 

Senator  Warren.  The  President  makes  those  ordere.  Would  they 
not  come  naturally,  almost  entirely  and  exclusively,  from  opinioH 
rendered  to  him  by  the  Judge  Advocate  General  ? 

Gen.  Crowder.  Clemency  orders  ?    Yes;  almost  entirely. 

Senator  Warren.  From  his  advice  f 

Gen.  Crowder.  The  clemency  section  of  the  Judge  Advocate 
General's  Office  is  always  a  very  busy  section,  ^oing  over  Uie  records 
every  time  an  application  for  clemency  comes  m,  and  measuring  ovt 
to  a  man  aU  the  clemency  that  his  offense  will  admit  of  or  his  good 
conduct  merits. 

Senator  Warren.  Yes;  I  understand  that;  but  my  idea  was,  tha 
President  issuing  regulations  from  time  to  time  in  toe  matter  is  to 
what  should  be  the  degree  of  punishment,  whether  he  would  not  be 
obliged  to  get  the  suggestion  and  arguments  and  reasons  from  the 
Judge  Advocate  General?  Would  the  matter  not  go  back  to  the 
Judge  Advocate  General's  office! 

Gen.  Crowder.  I  understand.  You  are  speaking,  not  of  clemencj 
orders,  but  of  these  maximum  punishment  orders.  I  can  say  this, 
that  during  my  period  of  service  as  Judge  Advocate  General,  nov 
exceeding  eight  years,  every  revision  of  the  maximum  punishiMit 
order  has  been  prepared  in  my  office,  and  I  have  reason  to  beUere 
that  prior  to  my  day,  under  Gen.  Lieber  and  Gen.  Davis,  every  maxi- 
iniim  punishment  order  was  prepared  by  the  Judge  Advocate  General. 
We  never  had  but  one  issue  with  the  General  StalF  as  to  limits  of 
punishments,  and  that  was  as  to  the  limit  for  desertion.  The  General 
Stair  th()U<]!^ht  that  the  limit  of  confinement  should  be  equal  to 
the  period  of  the  enlistment:  if  the  enlistment  was  for  five  years 
(lie  (l(»sertion  should  be  punishable  with  a  sentence  of  five  yeais. 
It  was  at  one  time  adopted  and  almost  immediately  abandoned.  I 
led  the  fight  to  have  it  abandoned,  because  there  is  such  a  difference 
between  desertion  committed  in  the  first  30  days  of  a  man's  enlist- 
ment and  a  desertion  committed  in  the  last  30  davs  of  the  man's 

•  * 

enlistment. 

Xow,  resuming  my  discussion  of  the  protection  accorded  to  mili- 
tary accused  before  courts-martial,  I  think  it  is  obvious,  from  th« 
foregoing  comparison,  that  notwithstanding:  the  fact  that  the  rights 
and  jTiviieges  accorded  ])y  the  bill  of  rights  to  persons  accused  of 
crime  have  not  Ixhui  recognized  by  Congress  as  applicable  to  military 
offen(l(»i"s  or  ofFcMises;  nevertheless  the  Congress  has  by  statute— the 
Articles  of  War  and  Rul(»s  of  Procedure  issued  thereunder— with 
few  exceptions  secured  thos(»  rights  in  large  measure  to  such  offender, 
the  noticeable  exceptions  being,  triid  by  jury  and  the  right  to  he 
confrontcMl  by  witnesses  in  noncapital  cases,  ^''ith  these  two  excep- 
tions, practically  cvctv  provision  of  the  BiU  of  Rights,  which  indi- 
vi(hnils  in  general  are  entitled  to  invoke,  is  accorded  by  statute  law 
in  the  measure  deemed  advisable  by  Congress,  to  offenders  agaiiwt 
military  law.  This  may  be  shown  more  clearly  by  the  following 
summary : 

(a)  Provision  that  there  shall  bo  no  second  jeopardv  of  life  or  limb 
18  am])lv  secured  by  the  fortieth  article  of  war  whict  provides  that 
^'no  person  sliall  he  tried  l\\e  ^ecowd  Uwve  for  the  same  offense.  * 
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le  provision  for  a  speedy  and  public  trial  is  amply  secured  by 
3  of  the  Articles  of  War;  but  no  provision  for  such  trial  in  the 
r  district ''  in  which  the  crime  is  committed  is  made,  because 
possible  of  application  to  military  oflfenses,  particularly  in 
rar  or  public  danger.  While  the  trial  is  not  required  by  the 
to  be  always  public,  it  is  the  almost  universal  practice, 
departed  from  only  in  case  of  necessity,  as  where  evidence 
)t  be  disclosed,  being  of  a  mihtary  nature  arising  in  the 
^f  war,  or  where  scandalous  in  nature  and  of  a  character 
v^il  courts  close  also. 

e  impartiality  of  the  members  of  the  court  is  secured  by  the 
?hairenge  for  cause.     (A.  W.  18.) 

ve  not  the  peremptory  challenge,  as  you  know,  but  they  are 
:o  introduce  it.  We  will  speak  oif  tliat  later, 
le  requirement  that  no  person  be  compelled  in  any  criminal 
)e  a  witness  against  himself  is  not  only  found  in  our  statute 
likewise  in  the  Manual,  and  is  in  practice  carefully  observed. 
I.,  pars.  214-215,  pp.  103-104;  pars.  234-236,  pp.  115-118; 
[;  Ops.  J.  A.  G.,  1912,  p.  502.) 

le  accused  is  also  protected  from  unreasonable  search,  pro- 
)  produce  private  books,  papers,  or  effects  to  be  used  against 
lis  trial.  (M.  C.  M.,  pars.  214-215,  pp.  103-104;  pars.  234- 
115-118;  A.  W.  24;  Ops.  J.  A.  G.,  1912,  p.  502.) 
le  accused  is  likewise  to  be,  and  is,  informed  of  his  rights  to 
r  to  refrain  from  testifying  in  his  0A\ni  behalf,  and  any  state- 
confession  made  before  the  trial  is  carefully  scrutinized  to 
le  that  it  is  not  obtained  under  any  compulsion  or  duress. 
4.,  par.  215,  pp.  103-104;  pars.  225-226,  pp.  110-113;  par. 
40.) 

le  right  of  the  accused  to  have  the  assistance  of  counsel  for 
ise  is  accorded  in  the  Articles  of  War,  and  the  Manual  ex- 
provides  for  this  right  in  cases  of  general  or  special  courts- 
and  permits  counsel  of  his  own  selection  if  such  counsel  be 
ilv  available  (M.  C.  M.,  pars.  lOS-110,  pp.  51-52;  A.  W.  17). 
vilian  counsel  is  not  provided  for  at  Government  expense,  t  he 
itation  upon  the  right  of  the  accused  to  have  civilian  counsel 
mposed  by  his  own  financial  ability.     By  aniendiuonts  to  the 
for  Courts-Martial  which  were  j)i()Tnulgate(i  July  14,  1019,  on 
►mmendation,  every  oHicer  convening  a  court-martial  is  now 
uired,  in  the  convening  order,  to  detail  a  defense  counsel  for 
rt,  to  act  for  all  accused  nei-sons  who  do  not  have  their  own 
;  and  to  be  availal)le,  if  desired  hv  the  accused,  as  associate 
when  the  accused  has  counsel  of  bis  own.     Provision  is  also 
)r  excusing  military  coinisel  from  other  duties,  to  give  them 
►pportunitv  to  prepare  the  <lefense  of  the  case.      (Changes  No. 
.  M.,  July  H,  11)11),  pars.  lOS   100.) 

'he  right  to  be  confrontcMl  with  the  witness(»s  against  him  is 
d  the  accused  in  (•Mj)ital  cases,  and  hal)ituallv  in  noncapital 
dthough  the  Articles  of  War  secure  to  both  the  (lovernment 
e  accused  the  right  to  take  depositions  in  noncapital  cases. 
25;  M.  C.  M.,  par.  1()5,  p.  SO.) 

'ho  right  to  compulsory  process  for  obtaining  witnesses  in 
)f  the  accused  is  fully  recogniz^nl  and  secured  by  the  nractice 
1  cases,  although  reasonable  limitations  are  imposed  because 
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of  the  nature  of  military  service.  (M.  C.  M.,  par.  161,  p.  78.)  In 
practice  any  witness  requested  by  the  defendant  is  usually  summoned, 
and  I  know,  after  prolonged  military  service,  of  no  instance  where  a 
witness  requested  oy  a  military  defendant  has  not  been  summoned 
where  the  denial  would  constitute  prejudicial  error. 

It  is  easy  to  imagine  a  case  where  an  accused  in  the  Philippines 
asks  for  a  witness  from  Alaska,  that  that  witness  be  sent  aU  the  way 
to  the  Philippines  to  testify  in  a  noncapital  case,  the  answer  w  uld 
be,  '*  Congress  has  provided  for  that  case,  and  you  will  have  to  have 
these  depositions." 

Senator  Lexroot.  Right  in  that  connection,  I  think  you  stated 
that  you  have  a  decision  in  the  Supreme  Court  of  the  United  States 
upon  that  question  of  being  confronted  with  the  witnesses. 

Gen.  Crowder.  What  is  that? 

Senator  Lenroot.  Did  }^ou  say  that  the  Supreme  Court  had  passed 
upon  the  question  of  the  right  to  be  confronted  by  witnesses  ? 

Gen.  Crowder.  No.  Further  on  I  will  show  you  the  scope  of 
the  judicial  decisions.     That  is  the  next  part  of  my  statement. 

Senator  Lenroot.  Very  well. 

Gen.  Crowder.  (;')  THe  right  to  be  informed  of  the  nature  ar.d 
cause  of  the  accusation  is  fully  secured  and  copies  of  the  charjr^^ 
are  required  to  be  served  on  the  accused  in  time  to  prepare  hw 
defense.     (M.  C.  M.,  pars.  79-80,  p.  42;  par.  96,  p.  48:  A.  W.  70. 

(k)  The  only  prohibition  against  the  infliction  of  cruel  and  unusual 
punishments  and  excessive  fines  in  military  cases  is  found  in  article  of 
war  41,  prohibiting  flogging,  or  branding,  marking  or  tattooing  of  tbt» 
body,  and  article  45,  which  regulates  maximum  punishments  in  time 
of  peace.  It  should,  in  my  judgment,  be  made  effective  in  war- 
time punishments  by  extending  to  the  President  the  power  to  regu- 
late maximum  punishments  at  such  a  time,  and  tnereb^-  rendiT 
impossible  of  occurrence  some  very  excessive  sentences  which  marke*' 
the  administration  of  military  justice  during  this  war.  If  any  good 
can  come  from  the  provision  of  the  pending  bill  (art.  44)  in  enaclinir 
the  general  language  of  the  Constitution  prohibiting  cruel  hik: 
unusual  punishments  by  courts-martial,  let  it  be  done;  but  whiK- 
excessive  punishments  nave  been  alleged  and  proved,  not  one  thni 
was  cruel  and  unusual  in  kind  or  degree  has  been  alleged. 

(/)  The  security  against  conviction  of  treason,  except  upon  con- 
fession in  open  court  or  the  testimony  of  two  witnesses  to  the  saine 
overt  act,  is  expressly  secured  to  persons  in  the  Armv  accused  of 
that  crime.     (M.  C.  M.,  sec.  248,  p.  122.) 

(rn)  There  is  no  suspension  of  the  privilege  of  habeas  corpus.  a> 
applied  to  persons  in  the  Army,  except  upon  the  same  terms  n> 
applied  to  persons  generally,  and  military  persons  are  as  free  to  us<' 
that  writ  as  are  civilians. 

Now,  my  second  proposition  is  this: 

B.  It  is  likewise  true  that  the  courts  of  the  United  States  have 

announced  the  view  of  nonapplicability  of  the  Bill  of  Rights.  s<^ 
vigorously  condemned  by  Gen.  Aisell. 

Among  the  judicial  pronouncements  on  this  question  is  Ex  parte 
Milligan  (71  U.  S.  (4  Wall.),  2,  123),  decided  in  1866.  Mr.  Justi.t 
Davis,  delivering  the  opinion  of  the  court,  said: 

The  flixtb  amendment  affirms  that  **in  all  criminal  prosecutionfl  the  accupeii  ?li^^ 
enjoy  the  right  to  a  .speecly  and  public  trial  by  an  impartial  jnr>%*'  lang:uage  bn>:»'". 
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enough  to  embrace  all  penons  and  cum;  but  tbe  fifth,  recognising  the  necesBity  of 
an  indictment,  or  Resentment,  before  anyone  can  be  held  to  answer  for  his  crimes. 
"excepts  cases  arimng  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual 
senice,  in  time  of  war  or  public  danger":  and  the  framers  of  the  Constitution,  doubt- 
les,  meant  to  limit  the  right  of  trial  by  jury,  in  the  sixth  amendment,  to  those  persons 
who  were  subject  to  indictment  or  presentment  in  the  fifth. 

Id  the  concurring  opinion  of  Mr.  Chief  Justice  Waite,  we  find  the 
following  language: 

The  Constitution  itself  provides  for  military  government  as  well  as  for  civil  govern- 
ment. And  we  do  not  understand  it  to  be  claimed  that  the  civil  safeguards  of  the 
<.on.«titution  have  application  in  cases  w^ithin  the  proper  sphere  of  the  former. 

It  i»  not  denied  that  the  power  to  make  rules  for  the  government  of  the  Army  and 
Xa\T  is  a  power  to  provide  ror  trial  and  punishment  by  military  coiuis  without  a  jur>'. 
It  h&s  been  so  understood  and  exerciseo  from  the  adoption  of  the  (V>n8titution  to  the 
present  time. 

.Vor.  in  our  judgment,  does  the  fifth,  or  any  other  amendment,  abridge  that  power. 

St»nator  Lenr(X)t.  That,  however,  is  hot  a  majority  opinion. 
*  Gen.  Crowder.  Xo,  but  it  is  a  concurring  opinion.     (Continuing 

reading:) 

*' Cases  ariBing  in  the  land  and  naval  forces,  or  in  the  militia  in  ai'tual  service  in 
time  of  war  or  public  danger,"  are  expres.'^ly  excepted  from  the  fifth  amendment, 
'  thAt  no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  prewntment  or  indictment  of  a  grand  jury."  and  it  in  admitted  that  the 
f-x^pption  applies  to  the  other  amendment^*  as  well  aa  to  the  fifth. 

Those  are  the  three  judges  that  joined  with  Chief  Justice  Waite. 
[Continuing  reading:] 

We  think,  therefore,  that  the  power  of  ( ■ongre.Hfi.  in  the  government  of  the  land  and 
naval  forces  and  of  the  militia,  is  not  at  all  affected  bv  the  fifth  or  anv  other  amend- 

njf^nt. 

Now,  that  was  not  the  opinion  of  Chief  Justice  Waito  only,  who 
wa.s  the  Chief  Justice  at  that  time,  but  also  of  the  three  judges  that 
concurred  with  him. 

In  re  Bogart  (Fed.  Cases,  No.  1596),  decided  in  1873,  is  another  case 
directly  in  point.  In  that  case  Judges  Sawyer,  circuit  judge,  and 
Hoffman,  district  judge,  sitting  at  circuit,  squarely  held  (quoting  from 
sj'llabi) : 

4.  The  power  of  Coni^resH  to  provide  for  the  government  of  the  land  and  naval 
fiine**  is  not  affected  or  limited  bv  the  fifth,  or  anv  other  amendment. 

In  addition  to  the  foregoing,  there  is  the  following  supporting 
dictum  from  Ex  parte  Milligan,  supra, 

The  discipline  necessary  to  the  efficiencv  of  the  Army  and  Na\y  requires  other 
ami  swifter  mode?  of  trial  than  are  furnishetl  ])y  the  common-law  courts;  and  in  pur- 
suance to  the  power  conferred  by  the  Constitution,  (.'ongress  has  declared  the  kinds 
01  trial  and  the  manner  in  which  they  shall  he  conducted,  lor  offeu^e.^  committed 
while  the  party  is  in  the  military  or  naval  service. 


My  third  proposition  is  this: 
C.  It  is  likewise  true  that  mili 


military  text  writers  have  adopted  the 


view^  of  the  nonapplicahility  of  the   Bill  of  Rights  condemned  by 

Gen.  Ansell. 

Winthrop — and  Gen.  Ansell  very  properly  refei's  to  him  as  the 
Blackstone  of  militarv  law,  a  man  of  superb  reasoning  power — Win- 
throp, in  his  Military  Law  and  Precedents,  vol.  1,  page.  241,  discussing 
the  right  of  an  accused  to  couns(»l,  and  announcing  that  orders  oi 
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the  War  Department  require  that  commanders  of  posts  shall  detail 
without  request  of  an  accused  a  suitable  officer  as  nis  counsel,  says: 

But  in  general  it  is  to  be  said  that  the  admission  of  counsel  for  the  accused  in  miliun^ 
cases  is  not  a  right  but  a  privilege  only — 

Citing  in  support  of  this  view  the  following  text  writers:  McArthur. 
writing  between  1792  and  1813;  McComb  in  1809;  Tyler  in  1814:  Ben^t 
in  1863-1868;  Hough  in  ISiS^lSSS;  Hughes  in  1845;  and  Kennedr 
in  1847.  As  against  this  he  cites  a  single  American  author — De  Hart 
in  1846-1862.  Winthrop  continues  his  comment,  that  notwithstand- 
ing it  is  held  to  be  a  privilege  only,  it  is — 

Yet  a  privilege  almost  invariably  acceded  to,  and  as  a  matter  of  course;  and  tliat 
whether  the  counsel  proposed  to  be  introduced  be  a  military  or  civil,  profeaeional  •  r 
unprofessional  person. 

In  a  foot  note,  Winthrop  further  discusses  the  matter  in  langua^re 
as  follows: 

Article  VI  of  the  amendments  to  the  Oonstitution  provides  that  "in  all  rrirainall 
prosecutions"  the  accused  shall  "have  the  assistance  of  counsel  for  his  dcfen-p  ' 
The  reference  here  is  to  prosecutions  before  the  criminal  courts  of  the  United  Sta''- 
only.  (Barron  v.  Mavor  of  Baltimore,  7  Peters,  243;  Ex  part^  Watkins,  Id.  '>"- 
Twitchell  V.  Cora.,  7  Wallace,  326;  Edwards  v.  Elliott,  21  Id.,  557;  Walker  r.  Sauvinr : 
92  U.  S.,  90;  Pearson  v.  Yewdall,  95  U.  S.,  294;  I  Bishop,  (\  L.  No.  725;  WTian-i.. 
C.  P.  &  P.  No.  290.)  Military  courts,  however,  though  not  bound  by  the  letter,  a^ 
within  the  spirit  of  the  provision. 

Now,  that  is  a  summary  of  the  views  of  t^xt  writers. 

Next  I  come  to  a  rather  important  part  of  this  subject.     Upon 
this  question  of  the  applicability  of  the  Bill  of  Rights  to  military 
accused  and  military  offenses,  I  have  reviewed  under  heading  *'A* 
the  legislative  precedents  showing  that  Congress  has  legislated  up<»n 
the  theory  of  tne  nonapplicability  of  the  Bui  of  Rights;  under  **B 
the  judicial  precedents  down  to  1873,  showing  that  the  courts  of  tho 
United  States  adopted  that  view  of  nonappficability;  and  *'C  '  tho 
textbook  doctrine  to  the  same  effect.     But  Gen.  Ansell  says  that  allj 
of  this  doctrine  of  nonapplicability  was  swept  away  in  a  leading  ra<*  i 
in  mihtary  law  (Grafton  v.  IT.  S.,  206  U.  S.,  333,  348)  decided  in  10<»7 
He  says: 

There  was  involved  in  that  case  an  issue  in  which  I  was  then  and  still  ain  d«^M']>i} 
interested,  and  that  is,  the  very  character  of  these  courts-martial,  and  how  far  th">*i 
principles  of  the  Bill  of  Rights  and  the  other  principles  of  the  law — common  b^v 
A nfi:lo- American  law — are  applicable  to  these  courts-nmrtial  in  order  to  secure  a  ui'j 
trial .    I  say  tliis  was  the  issue  in  vol  ved .    ( Record  of  Hearings,  p .  125 . ) 

Then  he  proceeds  with  this  statement : 

The  court  took  occa^^ion  to  say  this:  "We  base  our  decision  not  upon  the  fact  th^i 
this  clause  of  the  Constitution  of  the  United  States  has  been  carried  to  the  Philippine- 
by  cone:resaional  enactment;  we  do  not  ba^e  thi'^  decision  on  the  fact  that  Oonprc?^  lu- 
enacted,  in  tlie  old  fortieth  article  of  war,  an  inhibition  against  double  jeopardy.  \^' 
base  it  ui>on  the  fact  that  the  Constitution  of  the  United  States  applies,  regardk'--  ' 
legislation."     (Record  of  Hearings,  p.  126.) 

Gen.  Ansell  adds  the  further  comment: 

And  yet,  apparently,  the  Judge  Advocate  General's  Department  of  the  Army  n 
until  recentlv  ha\e  never  seen  the  great  point  of  that  case.  (Retx^rd  of  Hejr»TsL> 
p.  126.) 

Gen.  Ansell  says  further: 

The  Grafton  case  holds  that  the  protection  sgainst  double  jeopardv  a  man  get"  v  h- 
tried  by  court-martial  vomei  not  from  statute,  but  from  the  Bill  of  Rights  of  oi:r  »  . 
stitution  (p.  264\ 
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I  am  fraak  to  say  to  this  cDmmittee  that  if  the  lansjuage  which 
Gen.  Aosell  here  attributes  to  the  Supreme  Court  ia  this  case  were, 
in  fact,  uttered  by  the  coiu-t,  it  would  determine  the  question  in 
accordance  with  his  contention.  I  have  been  unable  to  find  that 
language,  and  three  officers  of  my  department  who  have  been  given 
the  task  to  scan  the  decision  fail  to  find  this  language  in  the  decision 
of  the  Supreme  Coiu*t. 

I  want  you  gentlemen  now  to  look  at  Ansell's  testimony,  where  it 
is  put  down.  I  would  like  to  ask,  first,  whether  or  not  he  is  attributing 
that  language  to  the  Supreme  Court,  and  then  whether  it  can  be 
found. 

Senator  Lenroot.  What  is  the  volume  of  the  Supreme  Court 
decisions ;  have  you  the  citation  there  ? 

Gen.  Crowder.  I  have  the  citation  right  here.  It  is  the  case  of 
Grafton  r.  United  States  (206  U.  S.,  pp.  333-348). 

Xow,  it  is  a  serious  thing  to  charge,  and  I  do  not  charge,  Gen. 
.Vnsell  with  having  attributed  language  to  the  Supreme  Court  which 
it  did  not  utter,  but  I  ask  you  whether  or  not  this  ought  not  to  be 
verified  before  it  goes  out  to  the  public  as  having  been  stated  before 
the  Military  Committee  ? 

Senator  Lenroot.  Did  you  note  this  language,  Senator  [indicating 
record]  ? 

Senator  Warren.  Yes. 

Gen.  Crowder.  I  can  not  find  it.  I  mentioned  the  matter  to  a 
Senator  who  happened  to  be  in  my  office,  and  he  said,  '*You  must 
be  mistaken.  No  man  would  attribute  language  to  the  Supreme 
Court  that  can  not  be  found. "  Then  I  asked  another  lawyer  to  come 
over  here  to  the  Capitol  and  examine  the  original  opinion  and  briefs 
in  the  case,  to  see  if  that  language  was  used  by  the  court  or  in  any  of 
the  contending  briefs,  and  he  reported  back  that  that  language  was 
not  to  be  found. 

Let  me  say  further:  In  the  Grafton  case,  counsel  for  the  accused 
contended  that  his  acquittal  by  the  courtr-martial  forbade  his  being 
again  tried  in  the  civil  court  for  the  same  offense,  basing  that  con- 
tention in  part  upon  that  clause  of  the  fifth  amendment  of  the 
Constitution  providing:  '*Nor  shall  any  person  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb,'^  and  in  part 
upon  the  act  of  Congress  of  July  1,  1902,  providing  temporarily  for 
the  administration  of  the  affairs  of  civil  government  in  the  Philippine 
Islands,  and  which  act  likewise  embraced  a  double  jeopardy  provision 
in  language  reading  somewhat  differently  from  the  double  jeopardy 
clause  in  the  fifth  amendment,  to  wit:  '*No  person,  for  the  same 
offense,  shall  be  twice  put  in  jeopardy  of  punishment*'  (32  Stat., 
691):  and  the  court  in  concluding  its  opinion  said: 

Hilt  paagiDK  by  all  other  qiK*stionfl  disciissod  by  coumiel  or  which  mij^ht  ariso  on  Ihe 
ivn»rd  and  restricting  oiir  derision  to  the  abo^e  fjue^tion  of  double  jeopi^rdy.  we 
adjudj?e  that,  consistently  with  the  alK)"\e  act  of  1902  ond  for  the  reasons  rtrted.  the 
plaintiff  in  error,  a  :<.ldierin  the  Amiy,  having  been  acciiiitted  of  the  crime  of  homicide 
alleir^Hi  to  ha\e  beea  committed  by  him  in  the  Philipjnnes,  by  a  militar\  court  of 
compctpnt  }urif?dict'on,  proreedirg  under  the  cuthoritv  of  the  Tnitcd  Stcto*^.  (ould 
not  [>e  subsequently  tried  for  the  same  offense  in  a  ci\il  court  exerciidng  authority  in 
that  Territor>-. 

In  other  words  the  court  refer  to  one  of  the  contentions,  namely 
the  contention  that  the  act  of  1902  applied,  and  say,  'Consistently 
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Mrith  that  act"  we  hold,  etc.  Now,  there  is  some  other  language  in 
the  decision  of  the  Supreme  Court  which  I  want  to  quote,  in  all  fair- 
ness to  Gen.  Ansell.  The  only  language  of  the  decision  in  the  Grafton 
Case  which  in  any  manner  tends  to  support  (Jen.  Ansell's  construc- 
tion is  the  following: 

The  express  prohibition  of  double  jeopardy  for  the  same  offense  means  that  wherp\  f 
such  prohibition  is  applicable,  either  by  operation  of  the  Constitution  or  by  a('i«*n 
of  Congress,  no  iKjrson  snail  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same  ottenj^*-. 
Consequently  a  ci\Tl  court  proceeding  under  the  authority  of  the  United  Statf^  r-3!i 
not  withhold  from  an  officer  or  soldier  of  the  Army  the  full  benefit  of  that  a:uarai.*>. 
after  he  has  Iwen  once  tried  in  a  military  court  of  competent  jurisdiction,  i'm^jm"^*. 
by  express  constitutional  provision,  has  the  pover  to  prescribe  rules  for  the  pnHm- 
ment  and  regulation  of  the  Army,  but  thoee  rules  must  be  interpreted  in  c^nnc(ti"U 
with  the  prohibition  against  a  man's  l)eing  put  t^^ice  in  jeopardy  for  the  same  or^'ii.-*-. 
The  fonner  provision  must  not  be  so  interpreted  as  to  nullify  the  latter. 

But  construing  this  with  the  closing  language  of  the  opinion  cited 
supra,  only  that  was  decided  in  the  Grafton  case  wliich  had  to  be 
decided  to  dispose  of  the  case.  It  follows  that  so  much  of  the  dis- 
cussion of  the  court  as  is  broader  than  the  clear  issue  under  the 
statutory  jeopardy  clause  enacted  for  the  Philippines  is  in  the  nature 
of  ^'obiter  dictum*'  and  without  binding  effect. 

An  analysis  of  Grafton  v.  United  States  shows  that  that  case  bv 
no  means  disposes  of  the  doctrine  of  the  applicability  to  courts-martial 
of  the  jeopardy  clause  of  the  fifth  amendment  to  the  Constitution. 

Senator  Lenroot.  Yoiu-  position,  then,  is  that  the  Supreme  Court 
has  never  authoritatively  passed  upon  the  position  at  all  i 

Gen.  Crowder.  First,  my  position  is  that  I  can  not  fuid  this  lan- 
guage attributed  to  the  Supreme  Court.  If  it  was  there,  I  would 
concede  the  point. 

My  second  point  is  that  the  Grafton  case  does  not  dis]>ose  of  th«^ 
question. 

Senator  Lenroot.  Generally,  your  position  is  that  the  Suprejiip 
Court  has  in  no  case  decided  this  question  ? 

Gen.  Crowder.  I  do  not  find  that  it  has. 

Senator  Lenroot.  You  read  the  Milligan  case  and  the  other  casv. 
and  there  they  did  not  pass  upon  it  ? 

Gen.  Crowder.  There  the  statement  is  that  neither  the  fifth  nor 
any  other  amendment  is  applicable. 

Senator  Lenroot.  No;  not  in  the  majority  opinion. 

Gen.  Crowder.  Not  in  the  majority  opinion;  but  in  In  re  Bogart, 
which  followed  it  seven  years  later,  that  point  was  decided. 
•  Senator  Lenroot.  That  is  obiter. 

Gen.  Crowder.  No:  I  qiiote  right  from  the  syllabus  of  the  casj. 
In  In  re  Bogart  the  ruling  was  direct  to  the  point  that  neither  the 
fifth  nor  any  other  amendment  is  applicable. 

Senator  Lenroot.  No;  but  that  is  not  the  Supreme  Court. 

Gen.  Crowder.  Not  the  Supreme  Court. 

Senator  Lenroot.  I  said  the  Supreme  Court  has  never  pass**! 
upon  it. 

Gen.  Crowder.  It  has  not  passed  upon  the  exact  question,  s^ 
far  as  I  can  find. 

Senator  Lenroot.  I  just  asked  as  to  the  question,  whether  it  was 
an  open  question  with  the  Supreme  Court  of  the  United  States  i 
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Gen.  Crowder.  It  seems  to  be.  If  there  are  any  questions  I  will 
be  dad  to  answer.  That  finishes  all  that  I  have  to  say  on  the  Bill 
of  Kights. 

I  want  to  deal  next  with  courta-niartial  as  ^'executive  agencies** 
and  try  to  answer  this  question  of  whether  we  have  any  courts  that 
are  obeyin^rders  of  military  commanders. 

Senator  Warren.  If  you  prefer  to  suspend  now.  General,  if  you 
want  to  leave  town 

Gen.  Crowder.  No:  I  prefer  to  to  ahead.    I  will  remain. 

Senator  Warren.  Then  we  shall  take  this  up  again  to-morrow 
morning,  and  if  I  can  get  Senator  Chamberlain  here,  I  will  do  so.  I 
think  I  am  justified  in  saying  that  you  would  prefer  to  give  your  tes- 
timony when  he  is  present  ? 

Gen.  Crowder.  Yes;  I  woidd  much  prefer  that  he  shoidd  be  here. 
I  would  like  to  have  his  interrogation  on  these  points,  because  I  shaJl 
shortly  reach  a  stage  where  there  are  many  disputed  questions  of  fact. 

(Thereupon,  at  1  o'clock  p.  m.,  the  subcommittee  adjourned  until 
to-morrow,  Saturday,  October  25,  1919,  at  10  o'clock  a.  m.) 
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BATUBDAT,  OCTOBEB  25,  1919. 

United  States  Senate, 
srbcommittee  on  mlutary  affairs, 

Woshingtofi,  D,  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committw  on  Appropriations,  at  10.30  o'clock  a.  m.,  Senator 
Francis  E.  Warren  presiding. 

Present:  Senators  Warren  (chairman)  and  Lenroot. 

STATEKBST  OF  MAJ.  GES.  ESOGH  H.  CBOWDEB— Besomed. 

Gen.  Crowder.  Gentlemen,  I  have  a  duty  to  perform  to  the  Ameri- 
can Bar  Association,  and  particularly  to  tfie  committee  of  that  asso- 
ciation charged  with  the  investigation  of  military  justice  during  the 
war,  which  it  would  have  been  more  courteous  to  perform  when  I 
first  appeared  before  this  committee. 

Tliis  committee  admitted  as  relevant  to  the  inquiry  it  is  conducting 
a  letter  addressed  by  Gen.  Ansell  to  Judge  Page,  president  of  the 
American  Bar  Association,  on»7uly  17, 1919,  embodying  his  complaints 
against  the.  committee  of  that  association  and  its  procedure  (pp. 
211-214),  and  there  was  considerable  colloquy  in  the  testimony  re- 
specting that  letter,  a  part  of  which  1  wish  to  bring  to  your  attention. 
This  is  an  inquiry  addressed  to  Gen.  ^insell: 

Senator  Chamberlain.  Did  you  not,  as  a  matter  of  fact,  charge  the  committee  itself 
rith  being  a  packed  committee? 
Mr.  Ansell.  I  did.    (Record,  p.  211.) 

Gen.  Ansell  puts  in  his  letter  of  accusation  of  July  17,  1919  (pp. 
^11,  212,  213,  214),  and  follows  that  by  stating: 

Two  of  the  members  were  committed  from  the  beginning  to  the  other  side,  and  had 

0  declared  themselves,  and  they  were  chosen  as  the  result,  whether  they  knew  it  or 
tot.  of  strenuous  effort  being  made  by  the  War  Department  to  bolster  up  their  cause. 

1  is  true.     (P.  214.) 

In  the  matter  of  expenses  of  witnesses  called  by  that  committee, 
jen.  Ansell  in  his  letter  to  Mr.  Page  of  July  17,  1919,  made  the  fol- 
owing  statements: 

Of  course,  if  the  hearings  were  to  be  fair  and  impartial,  the  committee  should  have 
►een  equally  desirous  of  hearing  witnesses  on  both  sides  and  should  have,  if  possible, 
ecured  equal  facilities  for  their  appearance.  ♦  *  *  The  committee  did  not  ask 
he  department,  so  far  as  I  am  advised,  to  direct  any  officer  of  the  Army  whose  name 
fas  cited  by  me,  to  appear  before  it,  and  consequently  any  officer  or  other  person 
rhom  I  desired  called  in  opposition  to  the  system  could  appear  only  by  taking  leave, 
f  he  were  entitled  to  leave,  and  at  his  own  expense.  (Letter  to  Mr.  Page  of  July 
7.  1919;  p.  213.) 

Thpse  matters  ♦  *  ♦  are  nevertheless  not  only  significant  of  the  attitude  of  the 
x)mmittee  and  the  department,  but  were  very  real  obstacles  to  a  fair  presentation  of 
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the  question  as  well.  In  my  own  case,  having  nothing  of  this  world ^s  goods  and 
having  expended  already  too  much  of  my  meaere  salary  in  behalf  of  the  advancement 
of  the  cause  of  military  justice,  it  would  have  been  a  hardship  for  me  to  go  to  Chicago 
at  my  own  expense.    (Letter  to  Mr.  Page  of  July  17,  1919;  p.  214.) 

In  his  testimony  before  this  subcommittee,  Gen.  Ansell  says  further: 

*  *  *  I  did  suggest  witnesses  to  the  committee  of  the  American  Bar  AssociatioQ, 
but  in  their  telegrams  or  letters  sent  out,  about  which  some  of  the  witneases  have 
told  me,  they  put  the  cautionary  statement, ''  We  have  no  funds  to  pay  for  your  attend- 
ance here,  andif  you  do  so  you  will  do  so  at  your  own  expense'*;  ♦  *  ♦  Whatever 
respect  anybody  else  mav  have  for  such  a  committee,  I,  for  one,  as  long  as  I  live,  will 
not  express  any  respect  for  any  such  committee  (p.  214). 

Answering  Senator  Chamberlain^s  question  referring  to  the  **  un- 
easiness'' wnich  induced  the  Secretary  of  War  to  appoint  a  strictly 
military  tribunal  (the  Keman-O'Ryan-Ogden  boara),  Gen.  Ansell 
replied: 

*  *  *  It  was  thoufl^t — ^it  was  in  the  air — ^that  this  bar  committee  report  might 
be  unfavorable  to  the  department.  That  was  not  so  obvious  to  me,  because  two  of 
the  members  were  stacked,  and  the  personnel  had  been  picked:  the  committee  bad 
been  hand  picked  and  ppreonally  conducted  by  the  department  satellites  (pp.  214* 
215). 

Gen.  .\nselVs  letter  of  July  17,  1910,  to  Mr.  Page,  president  of  the 
-American  Bar  Association,  embodied  many  other  complaints  agaiost 
the  committee  of  the  American  Bar  Association  appointed  by  him. 
Mr.  Page  referred  the  letter  to  Judge  Gregory,  president  of  the  associ- 
ation committee  appointed  to  investigate  military  justice. 

I  learned  these  facts,  anri  inquiry  was  made  of  the  secretary-  of  the 
-Vmerican  Bar  Association  to  know  if  Mr.  Gregory  had  answered  these 
charges.  He  said  that  he  had  no  reply,  i  ou  are  aware  that  ht» 
resides  in  Baltimore,  and  the  inquiry  was  made  over  the  telephone. 
Further  inquiry  was  made  over  the  telephone  of  Col.  Hinkley,  likewise 
a  member  of  that  committee  and  a  resident  of  Baltimore,  who  had 
not  a  copy  of  it. 

I  then  caused  inquiry  to  be  made  over  the  telephone  of  the  next 
nearest  member  of  that  committee,  Mr.  Conbov,  of  New  York,  anti 
he  procured  a  copy  of  Mr.  Gregory's  reply,  which  he  sent  me. 

Senator  Warren.  His  reply  to  whom?" 

Gen.  CHOWDER.  To  Mr.  Page. 

Senator  Warren.  From  Mr.  Gregory  to  Mr.  Page  ? 

Gen.  Crowder.  Yes,  sir.  I  then  telegraphed  Mr.  Gregory  to 
know  if  it  would  be  proper  to  put  it  in  the  record,  and  he  wiJed  back 
his  permission,  and  in  a  letter  he  said  that  he  had  consulted  Judge 
Page,  of  the  American  Bar  Association,  who  agreed  with  him  as  to 
the  propriety  of  putting  in  his  reply  to  these  charges,  and  I  now 
offer  it  in  the  hope  that  it  will  be  received  and  given  t^he  same  promi- 
nence as  was  the  accusation.  I  ought  to  say,  before  submitting  it. 
that  Mr.  Gregory  not  only  replies  to  complaints,  but  questions  of 
personal  veracity  between  himself  and  Gen.  Ansell  are  discussed. 

(The  letter  referred  to  is  here  printed  in  full  in  the  record,  as  follows: 

August  12,  1919. 
Hon.  George  T.  Page, 

President  AmeriJCfin  Bar  Aasocialion, 

Federal  Building ,  Chicago. 

Dear  Judge:  I  duly  received  copy  of  letter  of  Gen.  S.  T.  AnseU,  to  you.  dAleJ 
July  17,  in  which  he  protests  and  insists  considerably  as  to  the  investigation  made  h\ 
the  special  committee  on  military  justice  of  the  Bar  Association,  appointed  bv  \"ou. 
and  of  which  I  was  chairman. 
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i  the  fitness  and  qualiiicatious  of  the  members  of  the  committee  are  con- 
io  not  deem  it  proper  to  Ba\r  anything.     You  apix)inted  the  committee.    I 
ire  that  any  member  of  it  mught  that  appointment.     So  far  as  I  know,  and 
elieve,  no  one  of  them  did. 
i  manner  in  which  the  coimoittee  discharged  its  duties.  I  can  only  say  that 

IV  obt<ervation  has  extimdcni  the  committee,  made  up  as  it  wa.s  of  busy 
id  the  be^t  that  it  could  to  conduct  a  fair,  and,  so  far  as  time  admitted, 
[uiuiry  as  to  the  subject  of  the  administration  of  military  justice  in  thu 
)  doubt  men  who  have  reached  the  aj^e  of  members  of  the  committee  have 
.dices  and  preconceived  notions,  which  can  not  be  altogether  laid  aside, 
LS  the  au:tion  of  the  committee  is  concerned,  I  believe  that  it  will  be  found 
Ty  to  l>e  fair  and  impartial  in  seeking  information  on  this  topic.     That  its 

0  not  altogether  agree  is  due  ])robably  to  the  inherent  diflicultios  of  this 

.say  a  few  words  as  to  the  specific  statements  made  by  Gen.  Ausell  in  this 

is  a  man  with  a  grievance.  He  feels  that  he  has  been  unjustly  treate<l  by 
y  authorities.  As  to  that,  the  committee  has  made  no  investigation,  and 
m  concerned,  I  have  no  knowledge  as  to  whether  this  is  so  or  not .  I  do  say , 
aat  it  seeme<l  to  me  to  be  rather  inconsistent  with  etiiciency  either  in  tlie 
ewhere  to  keep  a  man  at  the  head  of  an  im]x)rtaut  department  who  was  con- 
iliiig  at  overybodv  in  that  department  and  dtuiouncing  it.s  methods  {)ub- 
ersistently,  and  also  criticizing  with  great  stn-erity,  and,  as  it  seems  to  me, 
with  marked  injustice,  his  oilicial  sujxTiors.    (len.  Ansell  seems  to  have 

that  this  committee  was  constitutcHi  to  try  the  great  case  of  Ansell  7 . 
hat  as  plaintiff  he  was  entitled  to  take  charge  of  his  side  of  the  case,  to  have 
iDieil,  and  to  prosecute  it — the  comnutte<j  to  act  as  a  court.  This  was  not 
landing  of  the  committee.  We  did  not  propose  to  have  Gen.  Ansc^ll  tako 
jr  inquiry  and  run  it,  but  we  j)roiK>sed  to  run  it  ourselves,  in  our  own  wav, 

every  opportunity  to  be  heard  and  to  have  people  that  he  thought  should 
rought  before  the  committee,  or  their  views  pres<'nt(Ml,  as  th(?y  saw  lit. 
ill.  Ansell's  first  charge  is  that  the  committee  immediately  gut  in  touch  and 
ully  with  the  Secretary  of  War,  Thief  of  Staff,  Ju<lge  Advocate  General  of 
anci  the  Acting  Judge  Advocate  (ieneral  of  the  Armv.  Facts  in  this  regard 
3wn  to  (Jen.  Ansell,  as  1  personally  stated  them  to  hini,  and  they  are  largelv 
ou.  You  never  acted  in  this  matter  at  all  until  you  had  seen  (ien.  Ansell 
ed  with  him  fully.  You  and  i  saw  Cien.  Trowder  at  Washington  and  had 
w  with  him,  I  supix)se  of  two  hours,  before  the  committee  wa^  ap]K>inted. 
er  seen  him  .since,  and  1  have  no  knowle(li;(?  that  any  member  of  the  com- 
seen  him  since.     1  have  nevt^r  seen  the  Chief  of  Starf,  and  would  not  know 

V  him.  Judge  Bruce  and  1  did  confer  with  the  Se<Tetary  of  War  once,  and 
Kince  he  dictated  a  letter  to  Jirig.  Cren.  Kreger,  Acting  Judire  Advocate 
questing  him  to  furnish  tiie  commit tt^e  «n'ery thing  in  the  way  of  attendiuict; 
sand  records,  etc.,  that  the  conunitieo  askwl  for.  Prior  to  ihi.-*,  the  corn- 
ny  invitation  met  Gen.  Kreger  at  luncheon.  As  Wit  were  anxioii.'^  in  find 
uethods  obtained  in  the  office  of  the  Judgi.*  Advocate  <iciicral,  wc  hail 

1  to  get  into  communication  with  (i<Mi.  Oowdt  r.  thinking  he  niii^hi  be  back 

He  was  not,  so  We  took  the  matter  uj>  with  (ien.  Krej:er.     We  had  no 

oin]>el  the  attendance  oi  witnesses,  and  the  War  l)ej)artnient  cnuM  have 

'Stalled  any  ade(|uate  incjuiry  had  it  seen  lit  to  do  so.  by  j)re\-entin':  the 

of  men  in  the  military  service.     \\<'  were  not  familiar  with  tlie  orL'anization 

nel  of  the  Ju<lge  Advocate  (ieneral's  oilier,  and  naturally  .-oiiiihi  to  :,'•*•  that 

|M)se  oi  ascertaining  what  methuils  »ii»l  ol»i:iin  in  that  ollice  h<-iore  we  pri>- 

ritifrize.     I  think  now  and  still  think  that  this  \va>  thr  |iro|M'r  cour-«'  to  take. 

(ien.  Ansell  states  that  it  was  known  in  tin-  War  Peparinient .  wliether  tin* 

knew  it  or  not,  that.  whil«'  the  commiiiee  wassiiiintr  in  Washmi:t«»n.  tin- 

litarv  authoritv  in  the  ilrparinnnt  siiil  that  ilii-v  wi-re  onh-riiiL:  beiop*  the 

thosM  who  could  L'ive  it  tin- militarv  \i«'\\;  that  i.>n.  tin*  (li'parimi'nial  \i«'\\. 

:ninitle(?  .g«)t  little  i'ls".      This  is  nni  tln'ia«i.     In  the  first  |»lac»«.  whili- (ii-n. 

geated  tin?  name>  of  offi^i-rs  wlm  wm*  rnnmMt»'i|  with  tin*  .Ju«|j:i'  .\(i\ncau' 

Departim*nt,  and  one  f»r  two  fiili«-i>.  .so  that  wr  mii:ht  i:i'i  ai  first  hand  tin* 

of  the  usual  methojU  iMiiployfl  in  iliai  otlic*'.  Iicyond  ihi>  tlw  s  *l«M-tiiin  oi 

vas  made  almost  enlii«'l\   l»\   ni\>.'||.  urnl  <'\rr\'»ni"  that  we  a.-ki'd  i«»  have 

ont  us  was  pro:lii''«Ml  as  a  \vlln••^>.  exfi-pi  t.s  in  ihc  ea.^.•  <»i'  (ien.  Ivl wards. 

■e  appeared  to  In-  .-^omi*  reason  why  this  was  n«ii  rdiivt-nieni  or  practicalile. 

.'itn(>S8.  1  think    that  app«'arod  ln-ion*  tin    i-onimiilee  was  a  \«'ry  ex«-elleni 

iplislii.'d  olfiier     (ol.   lii-M-rly  A.   liead.     lb-  was  chiei  ni'  tlu'  division  n\ 

istice  in  th<*  .IndL:*'  .Vclvocai'  (i«'n»Tar.-  otTn-f.  an»l  (i^Mi.   Kreg«'r  s  iL,'i:«"st«'d 
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that  we  should  call  him.  The  great  point  which  Gen.  Anaell  inBietfl  on  is  thai  th^re 
should  be  an  appellate  tribunal,  not  subject  to  military  direction,  with  plenary 
authority  over  tne  action  of  general  courts-martial,  the  judgments  of  which  shall  be 
binding  and  concliBive  on  the  War  Department,  the  President,  and  the  reat  of  man- 
kind, and  that  is  the  great  point  about  which  controversy  has  been  racing  in  the  War 
Department  for  perhaps  over  a  year.  Col.  Read,  being  one  of  those  witnesses  select*^! 
by  the  authorities,  according  to  Gen.  Ansell,  to  establish  tliat  he  was  wrong,  declared  em- 
phatically in  favor  of  such  a  court.  When  I  called  his  attention  to  the  fact  that  On. 
Crowder  took  the  contrary  view,  he  promptly  said,  '*I  dissent,*'  and  said  he  had  never 
seen  Gen.  Crowder's  letter  until  that  time,  when  I  think  I  showed  it  to  him.  This 
all  appears  in  the  evidence.  I  ma>[  add  that  nearly  all  the  witnesses  who  8pK)ke  nn 
the  subject  recognized  that  excessive  sentences  had  been  imposed.  Maj.  »Sanner 
referred  to  them  as  terrific.  Col.  Read  said  they  were  some  of  them  grot^que  -that 
this  was  not  the  w^y  to  enforce  discipline;  and  numerous  other  witnesses  and  offirers 
now  in  the  service  expressed  the  same  opinion.  So  the  statement  that  these  men 
supported  the  existing  system — referring  to  the  witnesses  whom  we  summoned  in 
Wasliington — is  absolutely  unfounded,  and  if.  as  Gen.  Ansell  saj's,  he  has  read  th'^ 
record,  this  statement  is  a  gross  impeachment  either  of  his  candor  or  his  intelligent. 

Tliird:  Another  absolutely  unfounded  statement  made  by  Gen.  Ansell  is  that  it 
one  could  liave  believed  the  witnesses  appearing  before  the  committee,  court-martial 
were  all  but  unknown  in  our  Army.  It  appears  by  the  testimony  of  Maj.  Ri^y  betorf* 
the  committee  that  prior  to  the  war,  for  a  certain  period  of  years,  we  had  in  the  Reirul  ir 
Army  an  average  of  4.(500  general  courts-martial  a  year,  or  1  to  ever>'  30  men  iu  the 
Army.  Xot  only  is  this  true,  but  it  appears  by  the  statement  of  Gen.  (^rowder  in  lii-^ 
letter  of  March  10  to  the  Secretary  of  War.  which  has  been  printed  and  given  <'Xt*»iit^''.  •• 
circulation,  that  in  the  year  ending  June.  1917,  in  our  Regular  Army  of  127,000  nn-n. 
we  had  0,200  trials  by  general  courts-martial — practically  1  for  ever\'  20  men.  ?>•  th 
of  these  facts  are  referred  to  in  the  minority  report  of  the  committee,  and  thes?  Uims 
appear  in  the  evidence  before  the  committee. 

I  may  say.  in  addition,  that  very  many  witnt»88e8,  inchiding,  I  think.  Gen.  W«^hi. 
deprecated  the  unnecessarily  large  number  of  court-martial  trials  in  the  Array.  Thi* 
the  number  was  excessive  and  ridiculous.  I  think,  was  perfectly  apparent  from  1 1»* 
testimony,  and  I  must  leave  Gen.  Ansell  to  explain  what  he  means  by  the  impuciKji 
statement  that  if  one  could  have  believed  the  witnesses  appearing  before  the  i-^'U.- 
mittce,  such  were  all  but  unknown  in  our  Army.  It  is  a  stat-ement  inspired  by  ignor- 
ance or  mendacity,  and  absolutely  without  foundation. 

Fourth:  Gen.  Ansell  complains  that  the  bill  that  he  has  drawn  amendin?  th? 
Articles  of  War  was  subjected  to  prejudiced  and  uncomprehending  criticism,  an«i  a 
hostile  and  uninformed  analaysis  by  Col.  West,  of  the  Judge  Advocate  General's  orfitv. 
He  also  states  ])08itively  that  the  committee  had  it  subjected  to  such  analysis  in  that 
office.  Tlie  latter  statement  is  absolutely  untrue.  Col.  West  was  summoned  b^Mj-iv 
the  committee  at  Chicago.  He  had  made  q^uite  a  careful  study  of  tliis  bill,  and  h*- 
gave  the  committee  the  benefit  of  his  criticisms.  I  did  not  agree  with  all  of  thoni. 
and  do  not  now.  I  do  not  undertake  to  express  any  opinion  of  this  bill  as  a  whoh- 
but  1  do  say  tluit  in  many  respects  the  criticisms  of  Col.  West  seem  to  have  ^•m\\*' 
considerable  foundation. 

Fifth:  Gen.  Ansell  savs  that  many  high  ranking  officers  in  the  Regular  Army  ap- 
peared before  the  committee,  and  that  on  inquiry  of  several  he  finds  that  their  api^-ar- 
ancc  was  regarded  by  the  department  as  a  military  duty,  and  that  appearing  on  di»tv 
in  accordance  with  direction  of  the  department,  they  received  their  pay  and  travi'linr 
allowances;  that  the  committee  did  not  ask  the  department,  so  far  as  he  is  advis* -l 
to  direct  any  officer  of  the  Army  whose  name  was  cited  by  him  to  appear  before  u 
and  consequently  any  officer  or  other  person  whom  he  desired  called  in  oppositior.  :>• 
the  system  could  appear  only  bv  taking  leave,  if  entitled,  and  at  his  own  ex^Mjne'V 

It  IS  necessarv  to  consider  m  this  connection  the  facts  as  to  our  communication  wii)i 
Gen.  Ansell.  On  Thiirwlay.  the  17th  of  April,  at  about  10  o'clock  in  the  morning,  all 
the  committee  then  in  Washington  went  from  Gen.  Kreger's office  to  that  of  Gen.  Anstil 
We  in\dted  liim  to  appear  before  us,  and  as  Judge  Bynum  had  expected  to  go  h^ruv 
that  evening,  and  was  very  anxious  to  hear  iien.  Ansell,  he  asked  him  if  he  coM 
not  go  on  that  aft(»rnoon.  Tie  answered  that  he  could  not.  We  did  not  intend  hnl.l« 
ing  a  session  Friday,  the  ISth,  and  asked  him  if  he  could  go  on  Saturday,  but  he  m-Ji- 
cated  that  he  could  not,  and  that  he  would  prefer  to  go  on  Monday  moraing.  ThL^ 
date  he  asked  to  have  changed  for  Monday  afternoon,  and  ho  appeared  Monday  aitHr- 
noon  and  was  heard  before  the  committee  for  three  days- -something  more.  I  think, 
tlian  a  tliird  of  the  time  that  the  committee  was  in  session  in  Washington.  When  I 
saw  him  Thursday  morning,  the  17th,  I  told  him  that  if  there  was  anyone  that  h'> 
desired  to  have  called  to  appear  before  us  he  should  give  us  their  names. 
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?  not.  ag  stated  by  Gen.  Ansell  in  this  letter,  then  about  to  conclude  our 
because  we  remained  in  Washington  through  the  whole  of  the  week  fol- 
ncluding  our  hearings  at  6  o'clock  or  after  on  Saturday  evening,  April  26. 
*5e  names  from  Gen.  Ansell  on  Friday,  the  24th.  just  one  week  after  I  had 
that  he  give  us  these  names.  I  wired  all  those  living  anywhere  in  the 
Washington  on  that  date,  asking  them  if  they  could  appear  before  the  com- 
Washin^n  on  Friday  or  Saturday.  Only  one  of  them,  Lieut.  J.  B.  W. 
lid  so  appear.  We  received  statements  from  others,  however,  in  writing, 
y  Judge  E.  C.  Raymond,  of  Newcastle.  Wyo..  Hon.  Henry  A.  Wise,  11 
treet.  New  York  City,  and  W.  T.  Chantland,  then  with  the  Federal  Trade 
n  at  Washington,  and  those  statements  are  on  file  with  the  secretary  as  part 
rd  in  this  case.  There  were  others  also.  On  the  2J)th  of  April  I  addressed 
the  gentlemen  whose  names  had  been  given  to  us  by  Gen.  Ansell.  at  the 
it  he  had  given,  a  letter  in  the  following  form: 

L  are  probably  aware,  a  committee  appointed  by  Judge  George  T.  Page. 
>f  the  American  Bar  As80(*iati<)n.  has  been  conducting  an  inquiry  into  the 
tion  of  military  justice.  In  appearing  before  that  committee,  on  the  24th 
ith,  Lieut.  Col.  S.  T.  Ansell.  at  the  conclusion  of  his  statement,  in  response 
ons  from  the  committee,  made  a  week  beforehand  that  he  do  so,  re(| nested 
/ite  yourself,  among  others,  to  convey  to  the  committee,  in  such  way  a^^  you 
er.  your  views  upon  this  important  topic. 

be  glad  to  receive  them  in  writing,  if  you  care  to  submit  them.  It  is  not 
.».  however,  that  the  committee  may  hold  ."^ome  further  sc-nsions  in  this  city 
ne  next.  U  you  think  it  likely  that  you  would  ])reft^r  to  attend  before  the 
and  convey  your  views  orally  and  will  so  advinc  mo  1  will  see  that  you  are 
the  date  and  place  of  such  session,  if  we  have  one." 

these  letters  were  answered,  some  were  not.  None  of  the  persons  nameil. 
iber  it.  appeared  before  the  connuittee  at  ('hicago,  though,  as  alrca<ly  indi- 
*ral  of  them  submitted  their  views  in  writing.  There  were  a  few  tliut  I  a<l- 
irc  of  the  War  Department,  or  The  Adjutant  General,  nnd  that  I  a>:<umed 
titles  and  their  addresses  were  in  the  Anny.  '1  he-^e  gentlenuMi  made  no 
rliatever  to  my  communicatittns.  lla<l  they  done  so  and  indicated  that 
<1  to  attend  I  would  liave  been  glad  to  ask  the  necessary  order  from  the  War 
it.  as  1  did  in  otlier  cases.  Where  they  lived  near  New  York  1  put  in  also  a 
hat  they  might  confer,  if  they  preferrecl.  with  y\r.  Conboy.  who  was  vice 
)l  the  committee,  as  he  lived  in  New  York.  I  tliink  there  were  only  two 
lemen  tliat  Gen.  Ansell  named  that  were  connected  with  the  .s(*rvi(e;  they 
Eugene  F.  La<ld  and  Col.  11.  11.  Sarircni. 

f?  committee  met  in  Chicago  I  j)er.»<(>nally  nia«le  f^jx'i  iai  efforts  to  s<Miire.  and 
,  the  attendance  of  a  number  of  ])rivates  and  nonconiniissioncMl  oilicers  as 
so  as  to  get.  .mo  far  as  I  could,  their  Mcb*  oi  iliis  controversy.  1  .suj)pose  \\\vsv 
tne:*ses  referred  to  hy  Gen.  Ansell  as  •"ihosi*  pitifully  few.  and  irencrally  of 
nk  and  humbler  station  in  life,  who  expressed  o])position  to  the  .system.  " 
<e  to  say  to  the  General  that  hefore  an  American  lawyer  sitting  in  anv  kind 
al  capacity,  if  he  Is  true  to  the  ideals  and  standards  of  his  j>rolcssif>n.  the 
pr.M)r  corjH)ral  or  humble  j)rivate  is  jui^t  a<  andiMc  a-^  that  of  a  major  irencral 
with  all  the  blazon  of  rank  that  a  military  tailor  can  c  |iiip  him  with.  I 
ther  he  Is  enough  of  a  lawyer  to  appre(  iate  how  true  thi'-  is. 
ien.  Ansell  atlmits  that  the  conimiiiec  notilied  him  tint  th<»y  would  hear 
.cag.:).  if  he  chose  to  a])])ear,  hut  say.-  that  tlic  committee  did  not  re  luc-^t  the 
it  to  send  him  to  Chicago;  his  aj)j)earan<c.  of  course.  woul<l  ha\e  had  to  I  e 

I  time  and  at  hi^  own  exj>en^e.  and  that  he  lia<l  alre.idv  expen<led  t«M)  much 
iger  salary-  in  hehali  ot  the  a<l\an(emeni  oi  the  cause  oi  military  justice, 
aid  have  been  a  hard.-^hi])  to  iro  to  Chicairo  at  hi-^  own  expen-e.  1  take  it 
le  rea^iing  this  stateiueni,  an<i  having  in*  other  information  on  the  sulijei  t, 
ime  that  the  committee  simply  offered  (ien.  .\n>ell  the  riirht  to  I.e  heard. 
er  of  fact,  what  occurred  wa^  that  on  the  L*!Mh  of  April,  when  I  wr()te  fh<» 
.  whom  (ien.  .Vnsell  h.Kl  re  pie'ieii  thai  we  summon.  1  wrote  him  a  letter. 

II  tliat  f  wa**  writini;  to  all  ihe-e  propo.>^e4l  witne-^ses.  e\cej)i  l.ieut.  <ianhier. 
pj)eared  before  tlie  (ommitiee,  and  u'i\int:  him  a  <  opy  o|  the  letter.  1  eon- 
it  letter  witli  this  parairraph 

also i^v  for  vour  information  that  it  i- not  impo-^sihle  th  it  the  eommittee  will 
ision  in  this  city  on  or  hefoiT  the  loth  «»f  June  next:  that  if  you  <lesire  to 
d  make  s.>nu>  further  statement  on  that  occasion.  1  think  the  <'onnnitteo 
(lisj)osed  to  allow  you  about  hahaday.an<i  if  it  would  facilitate  vour  at tend- 
sk  that  the  nerr-^sary  orders  detailini:  you  lor  that  [Uirpo-«»  be  is.«^u«'<l  by  tin* 
thorities.". 
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I  am  unable  to  sec  how  a  self-respecting  man.  mindful  of  what  is  due  from  an  otfi«vr 
and  a  gentleman,  can  be  guilty,  in  view  of  the  plain  facts,  of  makinsr  a  statement  -^nrh 
as  that  made  by  (ien.  Ansell  in  regard  to  this  incident.  To  that  letter  I  never  had 
the  common  courtesy  of  a  reply. 

I  wish  to  say  in  conclusion  that  I  endeavored  to  treat  Gen.  Ansell  with  great  n.n- 
sideration.     I   publicly  commended  his  efforts  to  secure  reformfl  in  the  admini:*- 
tration  of  military  jiLsti(*e,  and  spoke  highly  of  what  he  had  done  in  that  re2:\ni. 
He  at  once  followed  that  up  by  a  most  impudent  and  insolent  public  attack  ufMn 
the  committee  of  such  a  rharacter  that  we  would  have  been  justified  in  declimuL' 
to  hear  a  word  from  him,  but  out  of  regard  for  his  somewhat  overwrought  ronditi'-n. 
and  assuming  his  sincerity  and  earnestness  in  a  good  cause,  the  committee  ign<ir<-1 
all  this,  although  what  he  said  did  not  go  without  rebuke,  and  listened  to  him  {•»: 
three  davs,  and  then  offered  to  give  him  a  further  hearing,  and  to  have  him  dir^M^i 
by  the  War  De[)artment  to  come  here,  so  that  he  could  get  his  pay  and  allowam  t'>. 
with  the  result  that  he  ha**  made  the  statement  to  you  to  which  I  have  just  rpfeixt'  i. 
I  write  this  not  with  any  purpose  of  endeavoring  to  satisfy  Gen.  Ansell,  liecausp  !i»' 
has  got  himself  into  a  state  of  mind  and  a  state  of  exaggerated  self-appreciation  wher- 
nothing  would  satisfy  him,  except  complete  submission  to  his  ideas;  but  I  do  wi-K 
to  have  you  and  the  executive  committee  understand  that  your  special  commitiw 
endeavored  to  treat  him  considerately,  to  make  a  careful  and  absolutelv  impartial 
investigation  upon  this  important  subject,  and  to  report  honestly  and  fairly  the  <  tn 
elusions  of  the  members  of  the  committee  as  a  result  of  this  investigation.     S«>  iar 
as  I  am  ( oucerned  personally,  my  own  recommendations  were  so  far  in  advance  ••i 
Gen.  Anst41  that  he  could  not  agree  to  them,  as  he  stated  when  he  was  before  tli^- 
committee.     Therefore  my  withers  are  unwrung;  but  I  can  not  understand  hnw  jn 
officer  and  a  gentleman  who  refers  vrith  apparent  pride  to  his  professional  reputatu  n 
and  well-known  record  in  the  Army,  can  conduct  a  controversj'  in  th^  manner  in 
which  Gen.  Ansell  has  (conducted  the  controversy  with  this  committee,  which  he  k*.- 
himself  created,   after  the  most  liberal  and   considerate   treatment  at  the  haini> 
of  this  committee,  and  after  they  had  ignored  conduct  of  such  grossly  offen.<i\v 
character  as  was  entirely  sufficient  to  forfeit  every  right  to  consideration,  or  ev«*ii 
to  a  hearing  which  Gen.  Ansell  might  otherwise  have  had.     I  do  not  wish  to  ma«riiH> 
this  matter,  nor  to  make  much  out  of  nothing.     The  statements  of  this  eminent  lawyer 
and  mightv  warrior  do  not  worry  me  in  the  least,  but  I  propose  to  have  the  fact.'^  a> 
they  actually  existed  stated  to  you.  so  that  they  will  be  available  to  you  and  to  tb^ 
exec^utive  committee.    I^t  thegallant  general  fret  his  little  hour  upon  the  stap*— 
it  will  be  brief — and  let  him  extract  all  the  satisfaction  and  glory  he  can  out  of  it. 
Yours,  truly, 

S.  S.  Grboory. 

1  find  I  am  in  error  as  to  Col.  Sargent.    lie  did  reply,  but  said  never  having  c^n- 
sidered  the  subject  he  had  no  views  to  impart. 

Greii.  Crowder.  Wlien  the  committee  adjourned  yesterday,  we 
were  discussiiig  the  nonapplicability  of  the  Bill  of  Rights  to  mllitarv 
accused,  and  the  extent  to  which  Congress  by  special  enactment 
had  extended  to  military  accused  by  statutory  law  the  protection 
of  the  Bill  of  Rights.  It  occurs  to  me  that  I  ought  to  connect  ii]^ 
what  I  said  there  with  the  pending  bill  which  you  gentlemen  an 
called  upon  to  consider.  You  woiud  expect  that  the  pending  1);J 
prepared  by  Gen.  Ansell  would  respect  the  theory  as  to  the  appli- 
cability of  the  Bill  of  Rights  to  military  accused  announced  bj-  huii. 
But  this  bill  does  not  secure  to  the  accused,  other  than  to  one  w;i'> 
is  charg(Hl  with  a  capital  offense,  the  invariable  benefit  of  the  con- 
stitutional guarantee  of  bemg  *^  confronted  with  the  witnesses  a^aiii^t 
him."  (Sixth  amendment.)  Article  30  of  the  bill  makes  admissible 
in  evidence  against  the  accused,  on  trial  for  any  noncapital  offenM* 
before  a  special  or  summary  court-martial  or  before  a  military  com- 
mission, the  depositions  of  witnesses  taken  at  distant  places  t" 
which  the  accused,  as  a  practical  matter,  could  not  possibly  ir-i. 
and  at  which,  in  at  least  a  large  proportion  of  the  cases,  he  wuul.l 
be  unable  to  procure  the  services  of  counsel  to  cross-examine  tiio 
witnesses  for  the  prosecution. 
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11  seeks,  apparently,  to  justify  depriving  the  accused  of  this 
n  on  the  ground  that  it  occurs  only  in  trials  for  minor 

But  this  explanation  is  not  satisfying  for  two  reasons: 
L  officer  or  soldier  is  triable  under  article  14  of  the  bill  before 
court,  and  a  soldier  \mder  article  15  before  a  summary  court, 
lost  serious,  noncapital  offenses  known  to  the  law;  offenses 
1,  if  the  case  were  tried  before  a  general  court,  the  latter 
Sict  a  very  serious  punishment  under  the  terms  of  the  bill ; 
rice,  by  imprisonment  for  20  years  (arts.  78,  79),  or  for  5 
'ts.  88,  92).  It  is  true  that  a  conviction  for  these  very 
ffenses  in  a  special  court  could  not  result  in  more  than  six 
imprisonment  and  in  a  summary  court  could  not  result  in 
n  one  month's  imprisonment.  But  a  Ught  sentence  by  a  court 
ent  to  punish  more  severely,  is  slight  comfort  to  a  man  of 
ig  whose  career  is  wrecked  by  the  stigma  of  conviction  of 
he  equivalent  of  a  grave  felony.  A  military  accused  needs 
»etion  against  conviction  for  such  an  offense,  and  if  he  is 
to  it  as  of  constitutional  right,  how  can  he  be  denied  it 
ass  of  cases  by  statute  law  as  provided  in  the  pending  bill  ? 
t  depositions  may,  under  the  terms  of  the  pending  bill,  be 

in  evidence  in  disregard  of  the  alleged  constitutional  safe- 
lot  alone  in  the  class  of  cases  already  mentioned,  but  also 

that  may  result  in  long-term  imprisonment.  For  mili- 
(imLssions  <  are  among  the  tribunals  in  which  depositions 
'  admissible  against  tlie  accused  by  the  terms  of  article  'M) 
hamberlain  bill;  and  military  commissions  are  empowered 
}  bill  not  simply  to  convict  on  depositions  for  grave  offenses 
ig  to  serious  felonies,  but  to  inflict  long-term  sentences  of 
nent  commensurate  with  such  offenses.  Before  military 
ons,  depositions  are  admissible  against  the  accused  under 
)  in  any  noncapital  case. 

\  that  the  very  bill  which  is  before  this  committee  does  not 
he  theory  of  the  applicability  of  the  Bill  of  Kights,  which 
claimed  Dy  Gen.  Ansell  to  be  universally  applicable  to  cases 
•y  accused. 

come  to  the  third  subject  that  I  wish  to  talk  ab(nit,  courts- 
is  executive  agencies,  and  to  answer  the  criticism  under 
I. 

e  the  following  from  Clen.  AnsclPs  bri(*f  of  Decenil)  r  11, 
76  of  the  hearings) : 

)  in  a  double-li*ad<Kl  headinj:  in  his  work  on  militarj-  law  says  thnt  :  roiirt" 

'not  a  part,  of  tho  judiciary,  hut  an  uiioiicy  of  the  <'x<M'utiv«*  di'part  nont.' 

bo^inuin^  and  tho  <*uun(.'  of  th«*  dilliculty.     *    *    *     Hi^  ti*xt  <'outinu«»s- 

i^ing  to  the  judicial  branch  of  tho  (lovcrnnicnl.  it  follows  that  courts" 

St  pertain  to  tho  executives  <lrpartnient:  and  they  an*  in  fact  sinijily  instru" 

<  oi  the  executive  power  provided  by  ('ouiO'css  fi»r  the  Presidrnt  as  i'oin- 

I^hief  toaid  him  in  properly  coinniaiKiiii«:  the  Army  and  Navy  and  enffinin^ 

therein  and  utilized  under  his  orders  or  those  of  his  authoriziil  nulitar\' 
*        It 

1V08. 

Boquitur  here  is  absolute  and  obvious.  "Not  bi'lonjiini:  to  the  judicial 
the  Government.''  he  says,  ihvu  courts-martial  must  ne<'essarily  belong; 
cutivc  department,  are  merely  instrumentalities  of  Kxecutive  power  and 
ider  his  orders.  Since  the  days  of  Winthrop  this  has  been  the  heijrht  of 
,  and  we  have  all  been  ste«»pi'd  in  the  teachings  that  follow  upon  that 
d  f al  1  acious  sy  1 1  ojrism . 
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Frequently  throughout  his  testimony  he  recurs  to  this  view  of 
Winthrop  and  severely  condemns  it.  On  page  112  I  find  the 
following: 

The  ultra- military  bureau  chiefs  of  the  War  Department  came  to  the  support  of  th? 
existing  system,  as  they  have  ever  done,  with  the  slogan  that  the  relationship  between 
courts-martial  and  the  power  of  military  command  for  the  enforcement  of  discipline 
must  be  conceded;  that  the  courts  can  not  be  independent  of  the  militarj''  command: 
that  the  law  of  the  courts  is  the  will  of  the  military  commander,  and  is  subject  tu  his 
judgment  and  discretion  and  his  command. 

And  again  on  page  123,  I  find  the  following: 

But  C'ol.  Winthrop  was  first  a  military  man,  and  he  accepted  easily  and  advocatf^i 
the  ^^ew  that  courta-martial  are  not  courts,  but  are  simply  tne  right  hand  of  a  militan- 
commander. 

And,  in  his  brief,  he  lays  down  that  it  was  an  inevitable  corollary 
of  Winthrop's  doctrine  that: 

Being  Executive  agencies,  they  are  subject  to  the  power  of  command. 

Adding  that  these  teachings  of  Winthrop  were  all  wrong,  and  that 
the  sooner  we  abandon  them  the  better  (p.  124). 

And  then  proceeds  to  annoimce  the  conclusion  which  he  says 
follows  logically  upon  the  reasoning  of  Winthrop,  namely:  That 
courts-martial  ''are  only  agencies  of  military  command,  not  courts 
of  law.^'  That  ''their  proceedings  are  not  regulated  by  law;'*  that 
''  their  findings  are  not  jud^ents  of  law"  (p.  103). 

This  general  line  of  criticisjn  runs  through  his  whole  argument. 
If  there  ever  was  a  case  of  Don  Quixote  charging  a  windmill,  we  have 
it  here.  He  misstates  the  doctrines  laid  down  by  Winthrop,  and  then 
proceeds  to  demolish  his  own  man  of  straw. 

Let  us  first  deal  with  his  unfairness  to  Wintlirop.  The  excerpts 
from  Winthrop  first  above  quoted  are  taken  from  his  chapter 
entitled:    ''The  Court-Martial — Its  History  and  Nature." 

In  this  connection  I  wish  to  place  upon  your  table  the  two  volumes 
which  constitute  the  life  work  of  Winthrop,  whom  Gren.  Ansell  in 
another  part  of  his  testimony  speaks  of  as  the  military  Blackstonc. 
and  refers  to  his  intellectual  power. 

A  perusal  of  this  chapter  discloses  to  even  the  most  casual  reader 
that  that  illustrious  text-WTiter,  having  in  contemplation  the  scheme 
of  Government  of  the  United  States  with  respect  to  its  three  coordi- 
nate branches,  namely,  the  executive,  judicial,  and  legislative,  was 
seeking  one  of  these  branches  into  which  he  might  place  our  s^^teni 
of  courts-martial.  It  is  equally  apparent  that  Winthrop,  as  he  was 
frequently  wont  to  do,  was  discvssing  the  particular  subject  inore  or 
less  discursively. 

It  is  inexplicably  astoimding  that  Gen.  Ansell  displays  what 
appears  to  be  a  careful  and  studied  discrimination  in  the  selection 
of  excerpts  from  the  text,  by  quoting  only  those  portions  thenH)f 
which  seem  to  support  his  criticisms  and  contentions,  and  by  adroitly 
omitting  those  portions  in  which  the  author  claims  a  judicial  character 
and  quality  for  the  court-martial.  Remarkable  as  it  may  seem  in 
the  light  of  Gen.  Ansell's  arraignment,  Winthrop,  in  the  same  chapter 
denominates  the  court-martial  as  "A  court  of  law  and  justice,"  aiui 
says: 

Notwithstanding  that  the  court-martial  is  only  an  instrumentality  of  the  Executive 
power  having  no  relation  or  connection  in  law  with  the  judiciary  eetabhfihinent^  of 
the  country,  it  is  yet,  so  far  as  it  is  a  court  at  all,  and  within  ita  field  of  action,  as  fullv 
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a  court  of  law  imd  justice  as  is  any  civil  tribunal.  As  a  court  of  law  it  is  bound,  like 
any  other  court,  bv  the  fundamental  principles  of  law  and.  in  the  absence  of  special 
pHA-ision  on  the  subject  in  the  military  code,  it  observes  in  g:eneral  the  rules  of  e\'idence 
a?  adopted  in  the  common-law  courts.  *  *  *  In  the  words  of  the  Attorney  General 
courts-martial  are — *In  the  strictest  sense  i*ourts  of  justici-'  (pp.  61-02,  vol.  1). 

Again,  in  the  same  chapter  and  under  the  heading,  *'^\s  Assimilated 
to  a  Civil  Judge  and  Jury/^  the  illustrious  writer  says: 

\s  illustrating  the  function  of  a  court-martial  to  adnunister  law  and  justice,  it 
may  be  noted  that  this  court,  though  an  "exceptional  forum,"  is  not  without  close 
analogies  in  its  personnel  to  the  ordinary  civil  tribunals.  Thus  it  has  been  frequently 
compared,  as  to  some  of  its  powers  and  proceedings,  to  a  judge  and,  as  to  others,  to  a 
iur>\  Indeed,  in  its  taking  of  statutory  oath,  its  being  subject  to  challenpv  its  hearing 
and  weighing  of  evidence,  its  findings  of  guilt  or  innocence,  and  its  liability  to  be 
reassembled  to  reconsider  its  verdict,  it  nearly  resembles  a  traverse  jury  in  a  criminal 
t«>urt.  On  the  other  hand,  in  its  arraignment  of  the  accused  its  entertaining  of 
sporial  pleas  to  its  jurisdiction  or  competenc>'  as  a  court  and  objections  to  the  sufficifncy 
of  the  pleadings  and  the  admission  of  testimony  its  authority  to  grant  continuances 
and  to  adjourn y  and  its  power  to  impose  sentences,  it  is  more  clearly  assimilated  to 
the  judge.  The  further  comparison  oy  Attorney  General  Cushing  of  a  court-martial 
to  a  "grand  jur>'*'  in  that  its  members  are  'changeable  in  numbers  and  personality 
▼ithin  certain  limits,"  is  a  much  less  obvious  anaUigy  (pp.  62-63,  vol.  1). 

The  foregoing  si^ificant  quotations  make  it  obvious  that  Winthrop 
did,  in  fact,  ascribe  to  courts-.martial  those  very  qualities  whicn 
Gen.  ^insell  claims  that  Winthrop  and  the  Judge  Advocate  General 
deny  to  them,  of  functioning  as  judicial  tribunals  with  a  special  and 
limited  jurisdiction. 

He  is  equally  imf air  in  his  statement  of  my  own  position,  for  in  his 
letter  of  March  11,  1919,  he  says: 

He  fthe  Judge  Advocate  General]  insists  that  courts- martial  shall  be  Hubjectt»d  from 
b€ginning  to  end  to  the  power  of  military  command  (p.  218  of  these  hearings). 

What  are  the  facts  ?  Gen.  Ansell  had  before  him  and  was  directly 
replving  to  my  two  letters  of  February  13,  1919,  and  March  8,  1919. 
In  the  H)rmer  I  express  myself  on  the  subject  as  follows: 

*  ♦  *  Although  the  theory  of  military  justice  does  differ  slightly  from  the  theory 
of  ci\il  justice,  yet  in  substance  and  in  practice  both  of  them,  in  our  inheritinl  Anglo- 
American  Bvstem,  are  fundamentally  identical,  in  that  justice  is  founded  upon  and 
strictly  limited  by  the  requirements  and  safeguards  of  strict  rules  of  law.  ♦  *  * 
The  contrast  of  theory  between  the  two  is  well  set  forth  in  a  8tat(*ment  of  (ien.  William 
T.  Sherman,  made  30  years  ago,  in  discussing  our  Article's  of  War: 

"The  object  of  the  civil  law,"  he  says,  "is  to  secure  to  every  human  being  in  a 
communitj'  the  maximum  of  liberty,  security,  and  happim*88*consi8t«*nt  with  tlu« 
safety  of  all.  The  object  of  military  law  is  to  govern  armies  composi'd  of  strong  invu, 
60 ae  to  be  capable  of  exercising  the  largest  measure  of  force  at  tho  will  of  iUv  Nation. " 

But  once  this  difference  of  theory  and  purpos<>  is  conceded,  the  twf)  syHtonm  pr'KPod 
in  identical  methods,  viz,  by  the  application  of  strict  rules  and  n^gtilatiruis  ho  drawn 
as  to  give  equal  and  fair  treatment  to  all  men,  and  to  protc'ct  them  airaiust  mere  ari)i- 
trary  discretion  on  the  one  hand  and  the  inflexible  rigor  of  autonmtic  penalties  on  tht* 
other  hand. 

This  system  of  military  justice  thus  established  is  one  of  law  and  orderly  pnK'i'diiri', 
not  one  of  arbitrary  discretion  of  the  commanding  officer.     The  priMOiuMunn  an*  stj 
conducted  as  to  preserve  for  scrutiny  of  the  superior  authority  every  point  of  law 
which  can  possibly  be  raised  for  the  prot*f<tion  of  the  a<rcus<;d.     TIk*  a<'ciiwd  in  fur 
nished  a  copy  of  the  proceedings  on  rer^uest.    Tliis  record  goc»«  up  to  the  review 
ing authority,  and  then  to  the  Judge  Advor-ate  General.    The  Jutl^'e  AclvrH-af-e  (ien 
eral's  ruling  on  revision  represents  the  application  of  all  Uiow  leuai  nrin*  iples  whif  || 
are  required  by  the  law  and  regulations  tf>  be  obm^rved    definition  of^olfenses,  orKuni  • 
zation  of  the  court,  due  procedure,  sufficiency  of  prcK^f,  limitations  of  penalty,  and  so 
on.    And  the  judgment  of  the  Judjre  Advrxat"  General,  embodvinif  those  prinelpleM, 
is  practicallv  enforced  and  put  into  effort  by  the  commanding  oiUifm  with  virtnallv 
the  same  effect  as  the  decision  of  an  appellate  civilian  court.    Tlie  picture  drawn  of 
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an  arbitrary  commanding  officer  contemptuously  ignoring  the  limitatioDS  of  law  ^ 
embodied  in  the  opinion  of  the  Judge  Advocate  General  is  inconect.  In  justice  in 
officers  of  the  Army  who  have  in  the  stress  of  war  acted  as  convening  authorities,  it 
should  be  dismissed  from  the  minds  of  the  American  people. 

In  my  letter  of  March  8,  1919,  I  express  myself  on  the  subject  as 
follows : 

The  system  of  courts,  procedure,  and  defined  offenses  is  one  of  law  and  order  and 
not  one  of  arbitrary  discretion  of  the  commanding  officer.  The  proceedings  f<dlow  the 
fundamentals  of  our  criminal  common  law — the  accused  has  his  chaUengee:  he 
may  have  process  for  his  witnesses;  he  has  counsel  without  cost,  either  selected  by 
himself  or  assigned  by  the  proper  authority;  he  is  not  compelled  to  testify  a'^in^t 
himself;  he  is  ifumished  a  copy  of  the  testimony  and  proceedings.  The  p^oceedinL'^ 
are  so  conducted  as  to  preserve  for  scrutiny  of  a  superior  authority  every  point  of  law 
that  can  be  raised  for  tne  protection  of  the  accused. 

Certainly  there  is  nothing  in  these  two  excerpts  from  my  letters, 
which  constitute  an  expression  of  my  views  in  the  exact  point  of  the 
controversy,  that  would  justify  Gen.  Ansell  in  saying  that  I  was  of  the 
view  that  courts-martial  should  be  subjected  from  beginning  to  enti 
to  the  power  of  military  command. 

'^But  Col.  "Winthrop  was  first  a  miUtary  man"  (p.  123). 

Here  is  a  statement  of  the  military  service  of  William  Wmthrop. 
late  of  the  United  States  Army,  compiled  from  the  records  of  The 
Adjutant  General's  office: 

He  served  as  a  private  of  Company  F,  Seventh  New  York  State 
Militia,  from  April  17  to  June  3,  1861;  first  lieutenant,  First  Uniteil 
States  Sharpshooters,  October  1,  1861;  captain,  First  United  Statts 
Sharpshooters,  September  22,  1862;  honorably  must<?red  out  Septem- 
ber 16,  1864:  major  and  judge  advocate  of  Volunteers,  September  19. 
1(S64;  transferred  to  Permanent  Establishment,  February  25,  1867; 
major  and  judge  advocate,  United  States  Army,  February  25,  1867: 
lieutenant  colonel  and  deputy  judge  advocate  general,  July  5,  ISM: 
colonel  and  assistant  judge  advocate  generfd,  Januarv  3,  lSl».>: 
retired,  August  3,  1895;  died,  April  8,  1899. 

Brevetted  lieutenant  colonel  of  Volunteers  March  13,  1865,  *for 
faithful  and  meritorious  services  in  his  department  in  the  field,"  and 
colonel  of  volunteers  March  13,  1865,  *'for  faithful  and  meritorious 
services  in  the  field  and  in  the  Bureau  of  Military  Justice.'' 

It  is  a  career  limited,  so  far  as  militarj"  service  in  the  line  is  con- 
cerned; and  a  very  extended  and  distinguished  career  so  far  as  lotr:il 
service  in  the  legal  department  of  the  Army  is  concerned. 

wSenator  Wahkex.  He  served  until  1864  in  the  line? 

Gen.  Crowder.  And  after  that  in  the  Judge  Advocate  GeneralV 
department. 

Si^nator  Warrex.  Yes. 

Gen.  Crowder.  Now,  if  there  is  dictation  by  military  authoritie> 
to  courts-martial ;  if  commanding  generals  do  control  their  delibera- 
tions and  their  decisions,  it  ought  to  be  evident  in  some  specific  a<  t 
charged  against  them.  I  have  tried  to  find  from  the  testimoiiv 
before  this  committee  some  arraignment  of  some  military  man  for 
some  arbitrarv  act  in  his  relations  with  courts-martial  convened  b\ 
him.  I  have  found  one  concrete  charge  of  this  character.  Gen. 
Ansell  says  that  in  recommending  clemency  to  the  fVesident  and  tli<' 
subordinate  commanders  in  General  Order  No.  7  cases  ** frequently 
we  got  very  sharn  retorts  from  them  to  the  effect,  'You  had  bettor 
mind  your  own  ousiness;  we  know  what  this  requires.'";  (p.  1S2. 
Hearings). 
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I  have  had  a  diligent  search  made  of  the  records  of  the  department 
to  see  what  evidence  there  was  of  resistance  by  the  President  and 
department  commanders  to  the  recommendations  of  the  Judge  Advo- 
cate General,  and  especially  for  examples  of  the  curt  language  which 
was  attributed  to  them.  Col.  Rigby  called  your  attention  to  the  fact 
(p.  531,  Hearings)  that  in  all  cases  handled  from  October  1,  1917,  to 
August  31,  1919,  there  were  28,463  cases  examined  and  275  returned 
to  commanding  officers,  and  there  were  4  instances  where  the  com- 
manding officer  refused  to  follow  the  advice  of  the  Judge  Advocate 
General  for  modification  or  disajiproval  of  sentence  on  legal  groimds. 
I  have  here  two  cases  illustrative  of  the  kind  of  so-called  ^' sharp 
retorts"  from  conmianding  generals,  alleged  by  Gen.  Ansell.  1 
brought  them  along  with  me  in  order  that  you  might  see  just  what 
kind  of  '* sharp  retort'*  there  was  in  those  two  cases. 

Gen.  Arthur  Murray,  conmianding  the  Western  Department,  at 
San  Francisco,  said  in  a  letter  of  April  23,  1918,  to  the  Judge  Advocate 
General,  as  follows,  with  reference  to  one  of  those  cases.  It  appears 
that  it  was  a  case  where  our  office  had  recommended  that  the  dishon- 
orable discharge  be  suspended.     The  letter  is  as  foUows: 

War  Department, 
Headquarters  Western  Department, 

San  FranciscOy  April  23 ^  1918. 
Fr<«i:  Commanding  general. 
To:  Office  of  the  Judge  Advocate  General. 

>iuhiect:  United  States  v.  James  E.  Meline  (J.  A.  G.,  No.  112698). 
Ri'ference:  Your  letter  of  April  8,  1918. 

1.  Copies  of  the  orders  promulgating  the  case  are  inclosed. 

2.  In  view  of  the  fact  that  the  prisoner,  in  case  discharge  is  suspended,  must  be 
carried  on  the  rolls  of  his  organization  as  a  soldier  absent  in  confinement,  for  the  term 
of  his  coitfinement,  which  in  this  case  ifi  10  years:  of  the  fact  that  under  statutory 
authority  the  Secretarj^  of  War  may  restore  the  prisoner  to  duty  when  discharge  has 
not  been  suspended  to  the  same  extent  as  when  it  has  been  suspended;  of  the  fact 
that  section  340  of  the  Court-Martial  Manual  states  that  4;he  War  Department  policy 
there  set  forth  carries  no  substantial  mitigation  as  to  other  than  peace  deserters;  and 
f  i  the  fiuthor  fact  that  section  393  requires  discriminating  action  on  my  part  in  passing 
upon  sentences,  I  considered  it  proper  exercise  of  discretion  to  omit  suspension  of  the 
iischarge  in  this  case  and  1  am  still  of  such  opinion. 

Arthur  Murray, 
Major  General  Commanding. 

Senator  Warren.  Gen.  Murray  was  formerly  at  the  head  of  the 
Coast  Artillery  ? 

Gen.  Crowder.  He  was  the  Chief  of  Coast  Artillery  before  he 
became  a  general  of  the  line. 

Senator  Lenroot.  Have  you  the  recommendation  of  the  Judge 
Advocate  General's  Office  in  that  case  ? 

Gen.  Crowder.  I  have  not.     It  could  be  procured. 

Senator  Lenroot.  Perhaps  you  could  tell  me,  anyway:  There  was 
no  recommendation  as  to  remission  of  sentence  ? 

Gen.  Crowder.  Apparently  none,  because  the  order  is  not  respon- 
sive to  that.  It  is  responsive  to  a  recommendation  that  the  disnon- 
orable  dischai^e  be  suspended. 

Senator  Lenroot.  It  was  not  based  upon  prejudicial  error  in  the 
case? 

Gen.  Crowder.  No. 

Senator  Lenroot.  It  was  a  matter  of  disagreement  as  to  the  pirn- 
ishment,  or  what  the  punishment  should  be,  and  not  a  matter  arising 
out  of  any  errors  in  the  trial  ? 
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Gen.  Crowder.  No,  sir. 

Senator  Lenroot.  I  think  it  might  be  well,  if  you  can  find  tlie 
letter,  to  put  it  in. 

Gen.  Crowder.  I  shall  insert  it  at  this  point  in  the  record: 

April  8,  191 S 
From:  The  Officp  of  tho  Judge  Advocate  General. 
To:  The  commanding  general  headquarters  Western  Department,  San  Framisf. 

Calif. 
Subject:  Record  of  trial  in  the  case  of  Pvt.  James  E.  Meline,  Coast  Artillery  C^rp^. 

Eighth  (^ompany,  J-'an  Francisco,  Calif. 

1.  The  record  of  trial  in  the  ca«?e  of  the  man  named  above  has  been  examin<Ml  ir; 
this  office  and  found  legally  sufficient  to  sustain  the  findings  and  sentence  of  the  court 

2.  It  is  the  opinion  of  this  office,  except  in  very  rare  and  exceptional  cases,  whenev-r 
a  soldier  is  sentenced  to  confinement  in  a  disciplinary'  barracks,  that  it  is  bi>sit  t  • 
suspend  that  portion  of  tho  sentence  adjudging  dishonorable  discharge*  until  tb- 
soldier's  release  from  confinement,  unless  sooner  ordered  by  comp(»tent  authorit}'.  <• 
that  he  may  be  saved  to  tho  colors  in  the  event  that  his  conduct  while  in  confin<'m«»ni 
shall  merit  restoration  to  duty.  It  is  thought  that  this  case  falls  within  the  spirit  <*{ 
this  policy. 

3.  The  file  number  of  the  record  of  this  case  in  the  office  of  the  Judge  Advixat-- 
General  is  112698.  For  convenience  of  reference  and  to  facilitate  attach in<r  th-- 
published  orders  in  this  case,  when  received,  to  the  record,  please  place  the  faitl 
number  in  brackets  at  the  end  of  the  published  order,  as  follows:  [J.  A.  G.  0. 112»W> ' 

E.  G.  Davis, 
Lieutenant  Colonel,  Judge  AdvocaU, 

Assistant  to  the  Judge  Advocate  (ieurnu. 

Gen.  Crowder.  The  second  letter  from  Gen.  Murray  bears  the 
same  date  and  is  couched  in  practically  identical  language.  I  will 
insert  that  letter  and  the  office  letter  to  which  it  was  a  reply. 

April  8.  1918. 
From:  The  Office  of  the  Judge  Advocate  General. 
To:  The  commanding  general  headquarters  Western   Department,   San  FrancijH^». 

Calif. 
Subject:  Record  of  trial  in  the  ca.se  of  Recruit  Antonio  Forcelini,  Coast  Arlillerv 

Corps,  Fortieth  Company,  San  Francisco,  Calif.,  National  Army. 

1.  The  record  of  trial  in  the  case  of  the  man  above  named  has  been  examine*!  in 
this  office  and  found  legally  sufficient  to  sustain  the  findings  and  sentence  of  the  o>urt 

2.  It  is  the  opinion  of  this  office,  except  in  very  rare  and  exceptional  case:*,  wh<'n- 
ever  a  soldier  is  sentenced  to  confinement  in  a  disciplinary  barracks,  that  it  is  besi  im 
suspend  that  portion  of  the  sentence  adjudging  dishonorable  discharge  until  tl.* 
soldier's  release  from  confinement,  unless  sooner  ordered  by  comj)etent  authority.  -• 
that  he  may  be  saved  to  the  colors  in  the  event  that  his  conduct  while  in  confinemon' 
shall  merit  restoration  to  duty.  It  is  thought  that  this  case  falls  within  the  spirit  o* 
this  policy. 

3.  The  file  number  of  the  record  of  this  case  in  the  office  of  the  Judge  Advi^cj:- 
General  is  112609.  For  convenience  of  reference  and  to  facilitate  attaching  the  pll^- 
lished  orders  in  this  case,  when  received,  to  the  record,  please  place  the  said  nuniK  r 
in  brackets  at  the  end  of  the  published  order,  as  follows:  "[J.  A.  G.  O.  Xo.  1  l26iW!  ' 

E.  G.  Davis, 
Lieutenant  Colotul,  Judge  Advocate, 
Assistant  to  the  Judge  Advocate  Gemral. 


War  Department, 
Headquarters  Western  Department, 

San  Fran  Cisco  J  April  ^J,  J9i>. 
From:  Commanding  General. 
To:  Office  of  the  Judge  Advocate  General. 

Subject:  United  States  v.  Antonio  Forcelini   (J.   A.  G.   No.   112699). 
Reference:     Your  letter  of  April  8,  1918. 

1.  Copies  of  the  orders  promulgating  the  case  are  inclosed. 

2.  In  view  of  the  fact  that  the  prisoner,  in  case  discharge  is  suspended,  roust  i*"' 
carried  on  the  rolls  of  his  oi^anization  as  a  soldier  absent  in  confinement,  for  the  i»'nu 
of  his  confinement  which  m  this  case  is  10  years;  of  the  fact  that  under  statiitcn 
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le  Secretary  of  War  may  restore  the  prisoner  to  duty  when  discharge  has 
upended,  to  the  same  extent  as  when  it  has  been  suspended;  and  of  the 
that  section  393  requires  discriminating  action  on  my  part  in  passing  upon 
,'  considered  it  proper  exercise  of  discretion  to  omit  suspension  of  the 
I  this  case,  and  I  am  still  of  such  opinion. 

Arthur  Murray, 
Major  General,  Commanding, 

•  Lenroot.  Those  letters  you  have  are  both  from  Gen. 

xowDER.  Both  from  Gen.  Murray. 

•ut  of  182  cases  submitted  to  the  War  Department  with 
idations  based  on  grounds  of  illegality,  the  Secretary  of 
»  effect  to  the  recommendation  of  the  Judge  Advocate  Gen- 
6  caseS;  and  disagreed  with  the  Judge  Advocate  General  in 
;o  that  is  the  amount  of  resistance  by  the  Secretary  of  War 
encoimtered  by  the  Judge  Advocate  General  between  Octo- 
7,  and  August  31,  1919,  on  the  recommendations  that  he 

■  • 

:retary  of  War,  I  think,  is  prepared  to  speak  on  the  question 
erence  of  opinion.     He  told  mo  when  he  consulted  me  about 
irse  I  had  nothing  to  do  with  those  cases — that  it  was  a 
of  opinion  as  lawyers. 

•  Warren.  That  was  while  you  were  serving  as  Pnwost 
Jeneral  ? 

lOWDER.  I  was  on  duty  as  Provost  Marshal  Gt^neral.     T  had 

jo  do  with  the  cases.     The  pohits  of  difference  were  not 

1  in  any  case  of  which  I  was  in  charge,  or  which  I  presented. 

r  Lenroot.  What  would  you  say  of  the  cases  where  the 

xdation  was  followed,  in  cases  where  it  was  based  upjcm 

d   error;  did   even    the   granting   of   the   recommendation 

stice  ? 

rowder.  I  want  to  be  sure  I  undoi'staud  you. 

r  Lenroot.  Would  the  granting  of  the  recommendation  l)e 

on  of  a  sentence  or  remission  of  wliatever  verdict  tliere 

? 

* 

Powder.  It  might  be  a  disapproval  of  the  findings  of  the 

r  Lenroot.  It  might  be. 

Jrowder.  Yes,  frequently;  and  it  might  be  a  disagreement 
J  approval  of  the  sentence.  In  fact,  it  might  happen,  and 
y  iias  happened,  that  it  was  a  disapproval  of  ooth  the 
and  sentence. 

r  Lenroot.  Then,  can  you  U'W  me,  where  tiie  Judge  Advo- 
eral's  Office  has  made  a  recommendation  based  upon  preju- 
ror,  whether  in  all  cases  where  a  recommendation  has  been 
at  all  it  has  been  a  disapproval  of  the  findings^ 

^ROWDER.  A  disapproval  of  the 

)r  Lenroot.  Wherever  the  Judge  Advocate  General's  Office 
mmended  a  disapproval  of  findings,  that  rec(mimendation 

granted  except  in  cases 

!)rowder.  There  are  10  cases,  according  to  this  table,  to  be 
p,  and  1  can  assume,  for  the  purposes  of  this  discussion,  that 
them  dealt  with  reversible  prejudicial  error.  Ijct  us  assume 
'he  record  is,  10  instances  of  disajgreement  in  a  total  of  457 
turned  with  the  review  of  the  Ju(ige  Advocate  Greneral,  4  of 
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which  have  been  by  department  commanderd  or  reviewing  authorities^ 
below,  and  6  of  which  have  been  disagreements  with  the  Secretary 
of  War. 

Senator  Lenroot.  Then  let  me  ask  you  this  as  to  the  i>ractice  of 
the  department.  Whenever  your  department  is  of  the  opinion  that 
prejudicial  error  has  been  committed,  does  it  then  recommend  dis- 
approval of  the  verdict — of  the  finding  ? 

Gen.  Crowder.  Oh,  yes;  when  it  is  a  reversible  error;  that  is^ 
affects  the  substantial  rights  of  the  accused.  Since  General  Order 
No.  7  was  issued,  in  January  of  1918,  we  have  reserved  the  power  in 
the  very  terms  of  the  approval  of  the  commanding  general  below  to 
reach  out  against  the  findings  and  the  sentence  in  au  cases  involving 
death,  dismissal,  or  dishonorable  discharge,  which  are  all  the  graver 
cases,  and  disapprove  findings  as  well  as  sentences. 

Senator  Lenroot.  How  was  it  prior  to  that  time  ? 

Gen.  Crowder.  Prior  to  that  time  the  review  of  the  reviewing 
authority  below  was  final  as  to  prejudicial  error,  but  not  as  to 
jurisdictional  error. 

Senator  Lenroot.  And  the  other  was  merely  a  carrying  out  of 
the  power  of  clemency  ^ 

Gen.  Crowder.  Yes,  sir.  Before  that,  unless  the  error  wa> 
jurisdictional,  our  only  remedy  was  clemency;  and  I  am  glad  you 
asked  the  question,  l)ecause  there  ou^ht  not  to  bo  any  doubt  in 
anybody's  mind  about  it.  Prior  to  tlie  issue  of  General  Order  No.  7. 
where  the  error  was  not  jurisdictional,  the  finding  of  the  authority 
below  was  final,  and  the  only  power  which  we  had  was  constitutional 
pardon,  or  executive  clemency. 

I  encounter  another  statement  of  Gen.  AnselVs  in  his  testimony, 
which  is  germane  to  this  topic.     He  says: 

The  French  punishmeutfi  are  comparatively  very  light  indeed  (p.  275). 

He  cites  no  authority  for  this  statement  and  gives  no  statistic. 
It  has  been  found  impossible  to  get  statistics  from  the  French  authori- 
ties covering  the  severity  of  sentences  and  the  number  of  doat! 
sentences  imposed  during  the  war.  The  impression  of  American  olti- 
cers  in  touch  with  the  French  who  have  made  inquiries  on  the  subject 
is  that  the  French  habitually  imposed  heavy  sentences  during  r!.«^ 
war  and  that  it  is  for  that  reason  that  the  present  government  is  not 
willing  to  give  out  statistics  on  the  subject.  Col.  Rigby  informs  me 
that  it  lias  been  authoritatively  stated  verbally,  for  instance,  tlmt 
approximately  1,600  death  sentences  were  imposed  during  the  war 
for  the  one  offense  alone  of  ''misconduct  in  the  face  of  the  enemy," 
and  that  between  1,000  and  1,100  of  these  death  sentences  were  act- 
ual! v  carried  into  execution.     That  is  the  best  information  we  can 

ft/ 

get  on  the  subject. 

But  recurring  to  our  problem,  all  the  time  there  existed  this  power 
of  clemency  that  could  have  been  invoked  at  any  time  as  against 
any  excessive  sentence.  I  find  Gen.  Ansell  stating  on  page  1S6  of 
the  record  as  follows : 

The  man  who  did  iiLstitute  the  procedure  a.  e.,  clemency)  vms  myself,  *  *  *  a 
man  who  had  had  to  fight  to  get  such  clemency  as  we  had  already.     (Hearings,  p.  !*<'). 

There  were  cited  on  the  floors  of  Congress,  m  debate,  6  cases  of 
severity  of  sentence,  and  the  country  was  asked  to  form  an  impression 
of  court-martial  procedure  from  what  was  said  in  regard  to  tliose 
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Three  of  them  were  sentences  in  which  Gen.  Ansell  himself 
ed  clemency.    These  cases  are  as  follows: 
No.  113076,  Pvt.  Walworth,  10  years'  sentence  for  sleeping 

letter  of  Gen.  Ansell,  November  7,  1918,  recommending 
leniency. 

No.  115506,  Pvt.  Sabbri,  10  years*  sentence  for  sleeping  on 
ter  of  Gen.  Ansell,  November  22,  1918,  recommending 
lemency. 

No.  119328,  Pvt.  Bobbins,  2o-year  sentence  for  desertion, 
without  leave,  and  breaking  arrest,  letter  of  Gen.  Ansell, 
)r  8,  1918,  recommending  against  clemency, 
alworth  and  Sabbri  cases  were  among  those  cited  by  Senator 
lain  in  his  speech  in  the  Senate  December  30,  1918,  as 
duly  severe;  and  the  Robbins  case  was  cited  in  the  House 
sentatives  by  Representative  Burnett,  Febniary  19,  1919, 
r  severe. 

ct,  of  course,  that  we  will  recur  to  tliese  several  tof)ics  later 
we  fijet  to  discussing  the  i)ending  bill,  and  1  am  not  attempt- 
mj>iete  the  presentation  at  the  present  time,  but  to  make  a 
tatement  wnich  will  introduce  the  subject  in  such  a  way 
dries  and  answers  may  bo  concrete. 
*  next  to  the  subject  of  prejudicial  error, 
r  IjENROot.  Do  you  intend  to  take  uj)  the  ca.se  of  tliese 

ROWDER.  Yes.     1  intend  to. 

inselPs  statements  to  the  committee  cm  this  subject  of  pre- 

»rror  are  as  follows : 

UikIpt  tho  prac'tiro  of  the  War  Oopartmoiit,  a?  8iii^oste<l  at  that  time, 
he  proffMHiiiip?  Tnig:ht  roiilain  orrora  of  law  that  at  loist  m(»af»ur(Hl  up  to 
om-r  if  not  anuihilatiiiK  error,  it  was  th<*  pra(ti<  o  of  the  War  Department 
I  t(»  art  acTordin^Iy.  that  not  withstand  iiii;  Mich  error  it  was  not  reviewable 
erefore  ineurahle.  In  other  woids.  the  War  Department  at  that  time  heUl 
•(H-eedinjjH,  findin^^.  and  judj^nrent  of  a  (Mniri-maitial  are  final  ])eyond  all 
;*iirative  power,  when  those  pnKHM'dinirH  and  final  jud^^KMii  an*  once  ap- 

t he  (^»mmandin^  {general  who  l>rouirhT  tliat  court  into  l)einL',  n>irdrdl«»sH  of 
»rrors  of  law  were  committed  in  the  proeeedinv:^:  and  that,  concedini;  that 
wa.«  full  of  pueh  errcrH.  it  couhl  not  l»e  exinnine<l  ip.  ooi     *     *     * 

the  situation  at  the  he^'inninir  ol  the  war  wan    and  it  is  still  lar;;<'ly  the 

that  a  eourt-martial  judirmeiit  can  not  !><>  modiiied  l>y  any  power  on  (>arth 

what  prejudieial  errors  of  law  were  commit t«Ml  in  the  pnH'ee<lin«,'s.     It  is 

It  i)ropot«iti(»n  that  the  whole  contro\eisy     ii  we  <an  refer  to  it  ;u<  a  ««»ntro- 

1  I  presume  we  may     rev<>l\erf  (p.  .">(;  . 

here  in  his  testimony  (len.  Ansell  states: 

W'ell,  in  any  event,  the  situation  when  this  war  hogan  was  this:  No  matter 
I  the  judgment,  it  (touhi  not  be  reviewe<l  (p.  99)    *    *    *. 

statements  wliieli  1  liavo  read  of  (leii.  Ansell  iUustrate  the 
that  can  be  made  of  langu«f]:e  tlie  literal  a<(*ura('V  of  which 

be  disputed.  He  spcMiks  of  rovei*sible  error  and  leaves  vou 
rbed  in  the  view  that  that  term  '*revei*sil)le  error''  des(ril>es 
le  class  of  error  in  civil  jurisprudence  as  in  military  juris- 
e.  He  fails  to  remind  you  in  this  (onnection  that  the  term 
tional  error  in  military  jurisprudence  is  mucli  more  broadly 
e  of  error,  narticulurly  upon  the  proce<lura]  side,  than  is 
m  as  appliecl  in  civil  jurispruden<e.  lie  fails  to  give  you  in 
meetion  a  dislinition  l>etween  the  <()urt-martial  as  a  court 
ial  and  limited  jurisdiction  and   the  civil  court  of  general 
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jurisdiction,  in  so  far  as  this  distinction  affects  the  question  of  juris- 
dictional error.  He  fails  to  remind  you  that  the  court-martial  is  of 
the  class  of  inferior  courts  of  limited  jurisdiction,  and  not  on  the 
same  high  ground  with  superior  courts  of  record.  (Ex  part<»  Watkins. 
3d  Peters,  207.) 

I  am  speaking  now  with  citations  to  decisions  of  courts. 

Jiu-isdiction  generally:  A  coiu^t-martial  organized  under  the  laws 
of  the  United  States  is  a  court  of  special  and  limited  jurisdiction. 
It  is  called  into  existence  for  a  special  purpose  and  to  perform  a 
particular  duty.  When  the  object  of  its  creation  has  been  accom- 
plished, it  is  dissolved  (3  Greenl.  Ev.,  sec.  470:  Brooks  r.  Adams. 
11  Pick.,  441,  442:  Mills  i\  Martin,  19  Johns.,  33;  Duffield  r.  Smith. 
3  S.  and  R.  (Pa.),  590,  599). 

To  give  effect  to  its  sentences  it  must  appear  affirmatively  and 
unequivocally  that  the  court  was  legallv  constituted;  that  it  has 
jiu-isdiction;  that  all  the  statutory  regulations  governing  its  pnv 
ceedings  had  been  complied  with;  and  that  its  sentence  was  rom- 
formable  to  law.  (Dynes  v.  Hoover,  20  How.,  65,  80;  Mills  ♦■. 
Martin,  19  Johns.,  33.) 

There  are  no  presumptions  in  its  favor,  so  far  as  these  matters  are 
concerned ;  and  it  is  not  enough  that  they  may  be  inferred  argumen- 
tativoly.  As  to  them,  the  rule  annomiced  by  Chief  Justice  Marshall 
in  Brown  v.  Kcenc,  8  Pet.,  112,  115,  in  respect  to  averments  of  juris- 
diction in  the  courts  of  the  United  States,  applies.  His  lan^age  is: 
"The  decisions  of  this  court  require  that  averment  of  jurisdiction 
shall  be  positive — that  the  declaration  shall  state  expressly  the  fart 
on  which  jurisdiction  depends.  It  is  not  sufficient  tnat  jurisdiction 
may  be  inferred,  argumentatively,  from  its  averments."  All  tliis 
is  equally  true  of  the  proceedings  of  courts-martial.  Their  authority 
is  statutory,  and  the  statute  under  which  they  proceed  must  be 
followed  throughout.  The  facts  necessary  to  show  their  jurisdiction, 
and  that  their-  sentences  were  conformable  to  law,  must  be  stated 
positively;  and  it  is  not  enough  that  they  may  be  inferred  argu- 
mentatively. (Runkle  r.  U.  S.,  122  U.  S.,  543;  7  S.  Ct..  1141:  30 
U.  S.  (L.  od.),  1 167.  McClaughr>-  v.  Dcming,  186  V.  S.,  49,  22  S.  Ct.. 
786;  46  U.  S.  (L.  ed.),  1049.) 

A  court-martial  is  wholly  unlike  a  permanent  court  created  by 
the  Constitution  or  by  a  statute  and  presided  over  by  one  who  ha< 
some  color  of  authority  although  not  in  truth  an  officer  de  jure,  an<l 
whose  acts  as  a  judge  of  such  court  may  be  valid  where  the  publi* 
is  concerned.  The  court  exists  even  though  the  judge  may  be  dis- 
qualified or  not  lawfully  appointed  or  elected. 

(See  '"Courts,"  vol.  7,  Kuling  Case  Law,  pp.  976,  999:  **Jud2es.' 
vol.  15,  ib.,  pp.  519,  542.) 

But  the  court-martial  that  has  jurisdiction  over  any  offense  must, 
in  the  first  place,  be  legally  created  and  convened.  Such  a  court  i> 
not  a  continuous  one,  created  by  the  statute  itself  and  filled  from 
time  to  time  by  appointments  of  certain  members  under  the  power 
given  by  statute.  This  court  has  no  continuous  existence,  but  under 
the  provisions  of  the  statute  it  is  called  into  being  by  the  proj^n^r 
officer,  who  constitutes  the  court  itself  by  the  very  act  of  appointuig 
its  members;  and  when  he  appoints  as  members  of  a  court-martial 
persons  whom  the  statute  says  he  shall  not  appoint,  the  body  thu^^ 
convened  is  not  a  legal  court-martial,  and  has  no  jurisdiction  over 
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either  the  subject  matter  of  the  charges  or  over  the  person  of  the 
accused.  The  act  of  constituting  the  court  is  inseparable  from  the 
act  which  details  the  officers  to  constitute  it.  It  is  one  act,  and  the 
court  can  have  no  existence  outside  of  and  separate  from  the  officers 
detailed  to  compose  it.  By  the  violation  of  the  law  the  body  lacks 
any  statutory  authority  for  its  existence,  and  it  lacks,  therefore,  all 
jurisdiction  over  the  defendant  or  the  subject  matter  of  the  charge 
against  him. 

(McClaughrv  r.  IXming,  186  U.  S.,  49,  66;  22  S.  Ct.  786;  46  U.  S. 
•L.  ed.),  1049.') 

It  is  a  well-recognized  principle  of  law  as  applicable  to  trials  in 
the  civil  courts  that  where  a  court  is  without  jurisdiction  of  the 
subject  matter,  such  jurisdiction  can  not  be  conferred  on  the  court 
by  the  consent  of  the  parties.  In  such  cases  the  question  is  not 
whether  a  competent  coiu't  has  obtained  jurisdiction  of  a  party 
triable  before  it,  but  whether  the  court  itself  is  competent  under 
any  circumstances  to  adjudicate  a  claim  against  the  defendant. 

(See  **  Courts/'  vol.  7,  Ruling  Case  Law,  p.  1039.) 

This  principle  applies  with  full  force  to  a  coiu-t-martial,  and  if 
such  triounal  is  convened  in  direct  violation  of  statute,  as  where  a 
court-martial  under  the  former  statute  to  try  a  volunteer  officer 
was  constituted  of  Regular  Army  officers,  no  consent  on  the  part 
of  the  accused  will  give  the  court  jurisdiction.  The  objection  may 
be  raised  at  any  time  and  is  not  waived  by  a  failure  on  the  part  of  the 
accused  to  object  thereto  at  the  time  of  the  trial. 

McClaughrv  v,  Deming,  186  U.  S.,  49;  22  S.  Ct.,  786;  46  U.  S. 
^L.  ed.),  1049.") 

Persons  belonging  to  the  ^Vrmy  and  the  Navy  are  not  subject  to 
illegal  and  irresponsible  courts-martial  when  the  law  for  convening 
them  and  directing  their  proceedings  or  organization  and  for  trial 
have  been  disregarded.  In  such  cases,  everything  which  miy  be 
done  is  not  merely  voidable,  but  void  (Dynes  i\  Iloover,  20  liow., 
65;  15  U.  S.  (L.  ed.),  838),  and  civil  courts  have  never  failed  upon  a 
proper  suit  to  give  a  party  redress,  who  has  been  injured  by  a  void 
prot^ess  or  void  judgment  of  a  court-martial.  (Wise  v.  Withers,  3 
Cranch,  331;  2  U.  S.  (L.  ed.),  457.  Dynes  v.  Hoover,  20  How.,  65; 
15  U.  S.  (L.  ed.),  838.) 

^Miat  is  the  application  of  all  these  opinions  ?  I  take  it  that  it  is 
this,  that  wherever  a  procedure  has  been  violated — a  statutory 
procedure — it  becomes  jurisdictional  error.  Take  the  case  of  a  failure 
to  give  a  man.  Senator  Lenroot,  the  full  right  of  challenge.  That 
would  be  prejudicial  error  in  a  civil  court.  It  is  jurisdictional  error 
in  a  military  com-t. 

Senator  Lenroot.  That  is  because  the  statute  specifically  gives 
him  that  right. 

Gen.  Crowder.  Yes;  wherever  in  such  case  there  is  a  substantial 
ritrht  and  that  right  is  violated,  it  is  jurisdictional  error  in  a  court  of 
special  limited  jurisdiction. 

Sc»nator  Lenroot,  Yes;  but  let  me  put  this  case  to  vou  and  get 
your  view  of  it:  Suppose  in  a  trial  there  is  admission  of  eviclence  of 
some  other  offense.  That  would  not  be  permitted  in  civil  courts, 
and  in  that  case  it  would  be  treated  as  reversible  error  because  of  the 
probabihty  that  it  would  influence  the  minds  of  the  court. 

Gen.  Crowder.  Yes. 
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Senator  Lenroot.  What  would  you  say  in  this  case  ? 

Gen.  Crowdeb.  That  is  prejudicial  error. 

Senator  LEyROOT.  But  not  jiuisdictional  error? 

Gen.  Crowdeb.  Not  jurisdictional.  That  is  prejudicial  em»r, 
against  which  we  had  no  remedy  until  General  Order  No.  7. 

Senator  Lenboot.  That  is  what  I  was  getting  at. 

Gen.  Crowder.  Yes.  But,  take  the  case  of  an  insufficient  charge  - 
where  no  offense  has  been  stated.  I  would  classify  that  as  jurisdic- 
tional error. 

Senator  Lenroot.  Yes. 

Gren.  Crowder.  Take  tlie  case  where  the  evidence  failed  to  support 
the  charge  at  all ;  where  there  was  a  failure  of  proof,  I  should  say 
that  error  was  jurisdictional.  The  man  has  not  been  tried.  The  line 
of  demarcation  between  the  two — ^jurisdictional  and  ppejudicial 
error — ^is  sometimes  difficult  to  trace;  but  extreme  liberality  in 
classifying  error  as  jurisdictional  error,  i.  e.,  fatal  to  the  validity  i>f 
the  trial,  has  always  characterized  our  court-martial  system.  Yhe 
point  I  want  to  make  is  this,  that  fatal  error  is  much  larger  in  the 
case  of  a  court  of  special  and  limited  jurisdiction  than  it  is  in  thf 
case  of  a  court  of  general  jurisdiction,  where  the  law  presumes  so 
much  in  favor  of  the  sufficiency  of  the  record. 

To  show  the  classes  of  error  which  we  have  held  as  invalidating: 
the  record  I  will  read  here  from  a  book,  a  military  law  textbook, 
under  the  heading  entitled  ''Fatal  Defects  in  the  Record,"  for  whic!: 
the  reviewing  authority  is  to  set  aside  the  proceedings.  I  know  that 
this  book  was  written  in  the  eighties ;  I  know  1  am  in  disagreement 
with  some  of  the  statement ;  but  it  will  show  vou  how  far  the  practice 
was  carried  in  the  direction  of  recognizing  what  is  sometimes  caUtnl 
prejudicial  error,  as  error  fatal  to  the  validity  of  the  trial.     [Reading:] 

1.  Where  the  record  does  not  contain  a  copy  of  the  order  appointing  the  court.  «»r 
copies  of  all  orders  modifyinfr  the  detail  in  any  manner. 

I  think  ordinarily  the  reviewing;  authority  would  take  judicial 
notice  of  the  orders  that  had  issued  at  his  own  headquarters.  [Con- 
tinuing reading:] 

2.  Where  the  copy  of  the  order  in  the  record  does  not  sliow  l>y  what  officer  the  iimn 
was  convened. 

4.  Where  the  record  does  not  show  that  the  court  met  pursuant  to  the  order  nmsi 
tutingit. 

Where  the  record  does  not  show  that  the  court  was  organized  as  the  law  requir^-^ 

To  state  in  the  record.  'The  court  being  in  session  pnx'eeded,"  etc..  doee  not  mi: 
ficiently  set  forth  the  organization. 

Where  the  record  docs  not  show  how  many  members  were  present  vAvh  day  ai.«: 
t(K)k  part  in  the  trial,  or  how  many  were  present  at  a  reassembling  for  re\'ision. 

Where  the  record  does  not  show  that  the  judge  advocate  was  present  during  the  tru' 

Where  the  record  does  not  show  that  the  order  convening  the  court  was  read  in  iL» 
pr(»sence  of  the  accused  or  that  he  had  opportunity  of  challenge  afforded  him.  ei'L* : 
to  a  meml)er  then  sitttiiig,  or  to  one  who  subseciuently  took  his  seat. 

Where  the  record  does  not  show  that  the  members  of  the  court  were  severally  di;I> 
sworn  by  the  judge  advocate*  in  the  presence  of  the  accused. 

Where  it  do(»s  not  show  that  a  member  who  8ul)9equently  took  his  seat  wa5  thu- 
sworn. 

Where  the  record  does  not  show  that  the  judge  advocate  was  duly  swoni  by  ti. 
president  in  the  presence  of  the  accused  or  that  a  new  judge  advocate  who  sub?^*- 
<iuently  took  his  seat  was  similarly  sworn. 

I»\yhere  the  record  does  not  contain  a  copy  of  the  charges  and  speciticatione  ui- : 
which  the  accused  ia  tried. 
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be  rerord  does  not  nhow  that  the  accused  was  allowed  to  plead,  or  shows 

B  tried  without  pleading  to  the  merits,  or  does  not  contain  nis  entire  plea. 

le  record  shows  that  the  acvused  was  arraigned  ard  pleaded  prior  to  the 

n  of  the  court. 

le  record  does  not  show  that  the  witnesses  were  swoni. 

y  were  not  sworn  in  the  presence  of  the  accused  would  not  constitute  a 

m 

doee  not  set  forth  the  testimony  of  the  witnesses. 

PuflPcient  to  set  forth  a  8ummar>'  or  such  ))ortion  as  the  judge  advo<-ate 
erial.    The  full  testimony  of  the  witness  in  his  own  language  should  be 

le  reci»rd  does  not  show  that  a  clerk,  or  rej)orter,  who  recorded  the  pro- 

the  court,  was  sworn  t<)  a  performance  of  his  duties. 

does  not  show  that  an  interpreter  was  so  swoni. 

prpreter  was  called  to  interj)ret  the  testimony  of  a  single  witness,  and  the 

not  show  that  he  was  sworn,  it  would  not  l.e  a  fatal  defect,  provided  there 

nt  evidence  to  convict  without  the  tt»stimony  of  this  witness. 

e  rword  does  not  show  that  the  court  was  clow»d  for  deliberation  on  findings 

:»e. 

lere  is  a  fatal  variance  between  the  name  of  the  party  in  the  Hpecihcation 

finding  or  sentence. 

1  the  casc»  of  a  capital  sent^mce,  the  concurrence  th<»rt»on  of  two-thirds  of  the 

'  the  court  does  not  appear  from  the  record. 

e  pro<'eedings  are  not  authenticated  by  the  signature  of  lM)th  the  president 

idvocate. 

o<'eedings  are  not  signed  by  the  i)reHideiit  of  the  court,  and  the  court  is 

he  sentence  is  wholly  invalid,  and  the  order  approving  it  must  be  revoked. 

xi  of  a  trial  by  a  military  court  is,  furtherm()re,  incomplete  and  insuthcient 

'eviewinjf  officer  fails  to  state  his   " decisions  and  orders"  at  the  end  of  the 

«j.    And  It  is  not  sufficient  to  state  such  decisions,  etc..  at  th<*  end  of  a  8eri<»8 

ised  upon  by  the  same  reviewing  officer:'  it  nnist  l)e  stated  indei)endently 

of  eacn  case.    To  annex  a  (»opy  of  the  general  order  promulgating  the  ]>r«')- 

a  collection  of  records  is  not  deenuul  a  compliance  with  the  law. 

r  Warren.  Has  your  manual  aiiywhero  in  it  that  matter  or 
latter? 

lioWDER.  Not  in  the  detail  which  is  contaiiu^d  in  this  book, 
lot  going  to  read  any  more  of  this.  Tlie  author  (Ives)  lists 
lefects  in  the  record  calling  for  disapproval,  which  illustrat(»s 
ality  of  the  legal  authorities  of  tliat  day  in  finding  fatal 
1  tte  record.  Instead  of  illustrating  the  liarshness  of  mili- 
ice,  it  illustrates  the  extreme  lilx^rality  in  classifying  as  fatal 
rrors  of  procedure  leading  to  decnu^s  of  nullity, 
t  is  fair  to  say  that  most  of  tlu^se  an*  on  the  procedural  side, 
want  to  give  you  the  impression  for  a  momiMit  that  prior 
nuance  of  General  Order  No.  7  we  had  any  adecpiate  n^medy 
)rejudicial  error  in  the  admission  or  rejection  of  testimony. 
»r  Lenroot.  Let  me  ask  vou,  in  that  connection:  Prior  to 
»nce  of  General  Order  No.  7  was  it  the  position  of  the  de- 
t  that  there  was  no  jurisdiction  to  issue  such  an  order  under 

Powder.  On  the  j)art  of  the  President  or  superior  authority  ( 
>r  Lenroot.  Yes. 

Powder.  Prior  to  the  revision  of  1916:  ves,  out  of  defen^nee 
K'trine  laid  down  by  Winthrop,  who  says  (p.  687): 

and  how  far  the  pnxMHMlinirs  and  s«Mitence,  or  any  part  of  the  suini',  shall 
hI.  etc.,  in  a  suhjcMt  whollv  within  the  diwn'tion  of  such  oflicer  (referring 
iewing  oHireri.  As  to  this  h<*  is  invcstcKl  l»y  the  article  with  the  s<»le 
and  can  not  therefori'  Ik*  diriK'ted  either  )»v  th(»  Pn^sident  or  other  superi<»r. 
•rring  U)  an>   known  \ii'ws  of  a  superior  as  to  any  (|U<*c«tion  of  law  or  dis- 

265— 1»— i»tS T) 
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cipline  involved  in  the  particular  case,  it  is  yet  his  duty,  as  it  is  hia  rig^t,  in  the 
exercise  of  the  power  of  approval  or  disapproval,  to  act  according  to  his  own  best 
judgment  and  in  the  light  of  the  kcts  and  the  law  as  understood  and  held  by  himself. 

The  le^al  sanction  of  G.  O.  7  is  found  in  new  articles  37  and  38  of 
the  revision  of  1916.  Since  then  we  have  had  authority  to  issue 
such  an  order;  but  unquestionably  the  practice  down  to  the  ban- 
ning of  this  war  was  as  laid  down  by  Winthrop.  I  do  not  mean  to 
say  that  the  Winthrop  doctrine  had  the  concurrence  of  all  military  men. 
I  have  always  felt  that  it  was  an  open  question  whether  this  power 
did  not  inhere  in  the  office  of  the  President  of  the  United  States;  and. 
even  further,  whether  or  not  discipline  was  not  an  essential  part  of 
command,  and  that  the  President  as  Commander  in  Chief^  could 
exercise  the  appellate  authority  over  these  tribunals  that  was  necessary 
to  give  effect  to  his  own  judgment  respecting  the  findings  and  sen- 
tences of  courts-martial.  But  I  have  always  approached  the  subject 
with  hesitation,  because  I  believed  it  would  taxe  a  decision  of  the 
Supreme  Court  of  the  United  States  to  put  the  question  at  rest,  and 
therefore  when  the  necessity  of  this  appellate  power  became  manifest 
my  first  instinct  was  to  come  to  Congress  with  a  proposition  to  confer 
it  upon  the  President,  sb  that  it  would  not  be  the  subject  of  cavil  or 
dispute. 

1  wish  next  to  take  up  some  inaccurate  statements  that  have  been 
submitted  to  the  committee  respecting  the  British  court-martial  sys- 
tem.    I  find  on  page  271  the  following  statement  of  Gen.  Ansell: 

Now,  a  field  general  court-martial  is  the  general  court-martial  which  ac«)mpanic« 
the  army  when  it  is  actually  fighting  in  the  field,  for  the  trial  of  enlisted  men — not 
officers.    The  law  does  not  provide  for  this  law  officer  with  that  court. 

(Ref erring  to  the  law  officer  who,  under  the  British  system,  attends 
meetings  of  courts-martial  and  passes  upon  the  admissibility  of 
evidence.) 

Senator  Warren.  I  will  say,  as  you  go  along,  that  we  have  had 
Col.  Rigby  here,  and  he  went  very  fully  into  the  British  system,  etc, 
and  he  has  had  an  opportunity  to  look  over  his  notes,  but  imfortu- 
nately  there  was  so  much  going  on  at  the  time  on  the  floor  of  the 
Senate  in  which  Senator  Lenroot  was  interested  that  he  was  not  able 
to  be  present  much  of  the  time.  1  say  that  as  you  go  along  so  that 
you  may  elaborate  a  little  more  in  what  you  are  saying.  I  am  telling; 
you  that  so  that  you  may  remember  to  make  your  statement  as  fuU 
as  you  can,  as  you  go  along. 

Gen.  Crowder.  I  so  understood.  To  continue  with  what  Gen. 
Ansell  says  [reading] : 

The  law  does  not  provide  for  this  law  officer  with  that  coiut;  but  the  regulation? 
have  done  so,  and  every  field  general  court-mar *mi I  f>r  the  trial  of  enlisted  men  for  atiy 
offense,  however  slight-  they  do  not  try  them  f  -r  t'lo  f<*i<^ht  offenses  we  do,  however— 
has  this  law  officer,  and  he  is  commissioned  ho  aise  hi««  position  is  rather  unstable, 
as  you  will  see  by  reading  this  article  end  as  1  aiv.-  it  (p.  271).     (Italics  supplied.'* 

The  truth  is  that  the  British  field  general  court  tries  officers  as 
well  as  enlisted  men  without  distinction. 

The  truth  is  that  the  '4aw  officer,"  that  is,  the  court-martial  officer 
attached  to  the  headquarters  of  the  command,  who  is  detailed  as  an 
additional  "specially  qualified  member"  of  the  court,  does  not  attend 
every  trial.  On  the  contrary,  he  will  be  appointed  to  membership 
in  every  field  general  court  organized  vithin  the  command,  but  is 
not  required  nor  expected  to  nttend  every  session  of  every  court  of 
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which  he  is  a  member.  The  regulation  provides:  ''No  case  of  a 
difficult,  complicated,  or  serious  nature  should  ever  be  tried  without 
the  attendance  of  one  of  such  officers/'  (Circular  Memorandum  on 
Courts-Martial  on  Active  Service,  August,  1918,  sec.  12-(b).)  The 
convening  authority  determines  which  cases  are  so  ''difficiilt,  com- 
plicated, or  serious''  as  to  require  the  attendance  of  the  specially 
qualified  member  of  the  court. 
Gen.  Ansell  says  further: 

We  see  that  at  the  top  of  the  (British)  judicial  hierarchy  is  a  civilian,  a  barrister, 
aoswerable  now  to  the  secretary  of  state  for  war,  and  never  to  any  military  com- 
mander (p.  271). 

Never  any  report  of  the  jud^e  advocate  general  of  England  goes  to  the  commander  in 

chief  of  the  armv  or  to  any  military  commander  (p.  271). 

*'♦  ♦  «  ♦  ♦  « 

The  authority  that  is  actually  exercised  over  him  by  the  secretary  of  state  for  war 

is  a  formal  one  (p.  272). 

• 

The  truth  is,  to  the  contrary,  that  the  judge  advocate  general 
of  England  reports  to  the  secretary  of  state  lor  war  through  the 
deputy  adjutant  general  (of  the  army  council,  the  body  correspord- 
ing  to  our  General  Staff),  who  carefully  examines  the  record  ia  each 
case  and  sometimes  disagrees  with  the  recommendation  of  the  jud^e 
advocate  general.  The  practice  is  substantially  the  same  as  that  u\ 
this  country,  as  appears  from  the  si^.ed  statements  of  the  British 
judge  advocate  general,  and  of  Maj.  Gen.  Sir  B.  E.  W.  Childs,  K.  C. 
M.  G.,  C.  B.,  in  evidence  before  this  subcommittee,  introduced  by 
It  Col.  Rigby. 

Senator  Lexkoot.  That  has  been  the  practice  since  general  order 
Xo.  7? 

Gen.  Crowdeb.  Both  before  and  since.  But  Gen.  AnselFs  propo- 
sition is  largely  to  divorce  the  administration  of  mihtary  justice  from 
the.  conmiand  of  the  Army.  The  English  code  has  been  cited  as  a 
precedent,  and  the  facts  have  been  inaccurately  stated. 

Xow,  passing  to  the  French  system.  Gen.  Ansell  says  as  follows: 

The  French  *  *  *.  A  man  may  not  be  court-martialed  there  until  a  qua^ii- 
ji<Jir-ial  officer  doea  look  o\er  the  charge.^,  and  does  look  over  tho  eWdeiice  to  see 
whether  there  is  a  prima  facie  caae  (p.  275). 

The  truth  is  that,  in  the  armies  on  active  service,  no  preliminary 
investigation  whatever  is  required,  but  the  conmianding  general 
may,  in  his  discretion,  order  any  soldier  or  other  military  person 
before  a  court  for  trial,  without  any  investigation  whatever,  by  what 
is  known  as  a  "direct  order,"  under  article  156  of  the  Code  de  Justice 
Militaire. 

Gen.  Ansell  further  says: 

Such  officer  is  not  under  the  control  of  military  authority  either  (]\  TTo). 

-iVgain,  the  truth  is  to  the  exact  contrary  of  Gon.  \:  f  cM's  statement, 
the  **  rapporteur,"  whether  in  the  territoritd  araiies  or  in  the 
armies  in  active  service,  is  required  to  be  an  army  officer  and  is 
appointed  either  by  the  minister  of  war  or  by  the  commanding 
general;  and  in  the  armies  on  active  service  he  must  be  taken  from 
among  the  officers  serving  in  that  command.  (Code  dc  Justice 
Militaire,  arts  7,  9,  22,  34.) 

Gen.  Ansell  says  further: 

The  French  *  *  *.  And  after  the  man  is  lricc\  rs  I  h::ve  inMraiov!.  he  gola 
this  review  (p.  27b). 
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The  clear  inference  of  this  statement,  and  of  all  of  Gen.  Ansell's 
other  statements,  in  his  testimony  before  the  subcommittee  about 
the  French  system,  is  that  the  right  of  review  is  secured  to  every 
soldier  before  their  military  courts,  always. 

The  truth  is  quite  to  the  contrary. 

1.  There  is  no  automatic  review,  such  as  we  have;  and  no  review 
at  all  unless,  within  24  hours,  the  convicted  soldier  formally  prays 
an  appeal.     (Code  de  Justice  Militaire,  sees.  141,  143.) 

2.  The  right  of  appeal  may  be  wholly  cut  off  at  any  time  by 
presidential  decree  in  time  of  war  or  of  a  state  of  sieged  or  by  the 
commanding  general  of  a  place  actually  besieged  (Code  de  Justice 
Militaire,  art.  71),  as  was  actually  done  several  times  during  the  war. 

3.  No  appeal  whatever  was  allowed  from  the  emergency  war 
courts  ('^special  courts '0  established  for  the  war  under  the  presi- 
dential decree  of  September  6,  1914  (decree  of  Sept.  6,  1914,  art.  6: 
''Guide  Pratique  et  Sommaire,'^  p.  72).  These  ^'special  courts" 
were  extonsivelv  used  during  the  war  until  abolishecl  in  the  spring 
of  1918. 

4.  In  time  of  peace  the  appeal  is  to  the  court  of  cassation,  instead 
of  the  court  of  revision.  In  such  case  the  appeal  must  be  prayed 
within  three  days  from  the  date  of  judgment. 

Our  system  Kas  been  held  up  to  unmvorable  comparison  with  the 
French  system,  which,  as  I  have  pointed  out  here,  was  lauded  as  a 
system  in  which  a  man  gets  a  review.  Whether  or  not  he  gets  a 
review  depends  upon  accident.  It  may  be  shut  off  altogether,  and 
it  may  be  shut  off  altogether  by  the  commanding  general  in  a  be- 
sieged place;  so  that  there  is  no  rigid  statute  under  which  the  French 
soldier  gets  a  review. 

Gen.  Ansell,  speaking  still  of  the  French  ^Vrmy,  says: 

My  recollection  of  it  is  that,  in  time  of  war,  they  may  have,  and  do  have  u>uall>. 
on  tneir  court  of  military  appeals  men  who  are  commissioned  i  i  the  army;  that  i- 
ar  ly  men  (p.  274). 

Gen.  Ansell's  inference  clearly  is  that  the  regular  thing  in  the 
French  Army  is  to  have  a  military  appellate  tribunal  composed 
normally  of  civilians,  but  that,  in  time  of  war  only,  it  is  permissible 
to  have  some  military  men  on  the  court. 

The  truth  is,  to  the  contrary,  that  their  courts  of  revision  (which 
are  their  military  appellate  tribunals)  are  required  by  law  to  be,  in 
every  case,  competed  either  wholly  of  military  men  or  else  pre- 
dominatingly of  military  men.  Their  statutes  require  (a)  in  the 
armies  on  active  service,  or  in  a  '* state  of  siege,*'  the  court  of  revision 
shall  be  composed  wholly  of  officers  of  the  army,  namely,  of  a  briga- 
dier general,  two  colonels  or  lieutenant  colonels,  and  two  m^ajors 
(C.  J.  M.,  art.  40);  and  (h)  that  in  the  territorial  armies — that  is,  in 
armies  not  in  active  service — three  out  of  five  judges  of  the  court  of 
revision  must  be  army  officers,  the  other  two  bemg  civilian  judge> 
(judges  of  the  civil  court  of  appeals)  (C.  J.  M.,  art.  27). 

But  in  the  zone  of  operations  the  moment  war  breaks  out  they 
wipe  out  even  a  minority  civilian  representation  upon  their  court  of 
appeals,  and  make  it  exclusively  a  military  coml;  and  even  then 
give  the  President  of  France  the  right  to  shut  ofT  all  appeals. 

Senator  Warren.  Somewhere,  as  you  pass  along,  taere  is  in  thi^ 
bill  64  a  proposition  of  using  enlisted  men  in  courts-martial,  and  1 
think  of  one  place  they  argue  that  in  one  or  more  of  the  countrie> 
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abroad  they  have  that  custom;  and  sometime,  in  your  evidence, 
YOU  might  touch  upon  that. 

Gen.  C^owBEB.  1  will  come  to  that  in  treating  of  the  bill. 

I  wish  to  speak  now  of  the  use  of  prerogative  writs  in  England, 
and  the  corrective  use  that  is  made  oi  them  over  findings  and  sen- 
tence of  a  court-martial.     Gen.  Ansell  says: 

ft  in  a  remarkable  fiK't  that  the  oourtH-martial  of  Fn^land  are  Hu1)ject  to  review  by 
rhp  civil  courts,  not  only  by  way  of  the  writ  of  habean  (x>r|>UH  but  by  writ  of  certiorari, 
\*y  the  writ  of  prohibition,  and  by  the  other  common-law  rcmedieH;  the  relati'ui  of 
military  justice  to  the  civil  judicial  authoritv  there  is  such  an  to  permit  that  courM* 
(p  125). 

Here  again  you  have  a  picture  of  an  irresponsible  military  judiciary 
in  this  country  operating  independent  of  the  civil  courts,  to  an 
extent,  at  least,  greater  than  is  permitted  under  the  English  system. 
I  propose  to  show  that  Gen.  Ansell  is  wrong. 

This  statement  of  Gen.  Ansell  clearly  infers  that  the  British  civil 
courts  exercise  a  broader  supervisory  power  over  judgments  of 
courts-martial  than  do  the  civil  courts  of  the  United  States. 

The  truth  is,  on  the  contrary,  that  the  rule  as  to  the  right  of  civil 
courts  to  interfere  with  the  proceedings  or  judgments  of  courts- 
martial  is  preciselv  the  same  in  the  two  countries.  The  rule  in  the 
United  States,  as  laid  down  bv  the  Supreme  Court  in  one  of  the  cases 
relied  upon  by  Gen.  Ansell  in  liis  testimony  before  this  subcommittee 
(page  12.5),  is  that  a  civil  court  has  no  power  to  review  the  proceedings 
of  a  court-martial,  ^'except  for  the  purpose  of  ascertaining  whether 
the  military  court  had  jurisdiction  of  the  person  and  the  subject 
matter,  and  whether,  though  having  such  jurisdiction,  it  has  exceeded 
its  powers  in  the  sentence  pronounced/'  (Carter  r.  Roberts,  177 
r.  S.,  496,  498.) 

That  wa^  the  famous  cjise  of  Capt.  Carter  of  the  Engineer  Corps. 

Senator  Warrex.  That  was  in  a  case  of  the  embezzlement  of 
funds  ? 

Gen.  Crowder.  Yes,  sir.  Now,  the  point  is  thLs,  that  precisely 
the  same  rule  is  laid  down  in  the  British  Manual  of  Military  Law  in  the 
following  language: 

Thp  menibt*rs  of  courts-martial  and  officers  in  the  exercise  of  individual  authority 
yr(.  ♦  ♦  *  amenable  to  the  superior  civil  courts  for  injury  caused  to  any  j>ersoh 
by  acts  done  either  without  jurisdiction  or  in  exce>^s  of  jurisdiction-  - 

.Umost  the  exact  language  of  our  own  Supreme  Court.  Then  the 
regulation  continues: 

Ahhoujrh  there  is  not,  in  the  ordinary  st^nse  of  the  word,  any  appeal  from  the  decision 
of  a  crrnrt -martial  or  from  the  order  of  an  otlicer.  (British  Manual  of  Militarv  I-^w, 
U.  1914:  Ch.  VIII,  sec.  1,  p.  120.) 

The  wTit  of  prohibition  is  available  for  the  same  purposes  in  this 
country  in  the  same  way  and  subject  to  the  same  limitations  as  in 
England,  except  only  that  a  question  has  been  raised  as  to  whether  our 
Federal  courts  have  power,  under  the  statutes  of  Congress  under  which 
those  courts  are  organized,  to  grant  the  common-law  writ  of  prohibi- 
tion; but  it  has  never  been  decided  that  they  have  not  such  power; 
and  on  the  contrary  in  the  cases  where  the  question  has  been  raised  it 
was  assumed  by  tlie  courts  for  the  purposes  of  the  decision  that  the 
Dower  did  exist  (Smith  v,  Whitney,  116  U.  S.,  167,  175-176;  U.  S.  v. 
Nianey,  61  Fed.,  140).  But  the  courts  of  superior  jurisdiction  of  the 
several  States  of  the  Union  have  precisely  the  same  inherent  power  as 
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the  superior  courts  of  England  to  issue  this  writ  (Smith  v.  Whitner, 
supra;  116  U.  S.,  167,  176;  State  v.  Wakely,  2  Nott  &  McCord,  410; 
State  V,  Stevens,  2  McCord,  32;  Washburn  v,  Phillips,  2  Met.  (Mass.). 
296).     And  in  discussing  the  conditions  upon  which  the  writ  of 

Srohibition  will  issue  against  a  court-martial,  the  United  States 
upreme  Court  cites  and  relies  upon  the  decisions  of  English  courts 
as  stating  the  rule  (Smith  v.  Whitney,  supra,  116  U.  S.,  167,  176-179. 
182-186). 

Now,  if  there  is  a  single  question  which  can  be  raised  in  England 
by  certiorari  or  habeas  corpus  or  prohibition,  which  can  not  be  raised 
by  the  use  of  corresponding  writs  in  this  country,  I  do  not  know  what 
it  is.  I  would  like  to  have  cited  one  single  instance  where  the  remedy 
in  the  United  States  procedure  has  been  less  comprehensive  than  it  is 
in  England.  The  English  system  has  been  mentioned  as  something 
sui  generis,  having  no  counterpart  m  any  other  country.  That  has 
been  one  of  the  arguments  against  our  system,  that  it  is  not  under 
the  usual  supervision  of  civil  courts. 

Senator  Lenroot.  Let  me  see  if  I  follow  you.  In  England,  take 
the  case  of  a  conviction  without  jurisdiction.  Does  any  \mt  of  the 
civil  courts  apply  ? 

Gen.  Crowder.  Of  course,  the  writ  of  habeas  corpus  would  lie. 
and  probably  a  writ  of  prohibition  would  lie  during  tne  progress  of 
the  trial. 

Senator  Lenroot.  Yes,  but  after 

Gen.  Crowder.  And  a  writ  of  certiorari  might  run  to  the  court- 
martial  to  certify  up  the  record  and  the  questions. 

An  attempted  use  of  the  writ  of  prohibition  issuing  out  of  a  United 
States  court  to  a  court-martial  is  found  in  the  case  of  the  United 
States  V.  Maney.  I  happened  to  be  stationed  at  Omaha  at  the 
time.  Manev,  a  lieutenant  of  the  Fifteenth  Infantry,  had  shot  and 
killed  Capt.  fiedler.  He  had  been  tried  in  the  United  States  court  at 
Chicago  for  manslaughter,  and  had  been  acquitted.  Charges  were 
brought  against  him,  military  charges,  for  the  same  act  of  man- 
slaughter, alleged  as  conduct  to  the  prejudice  of  good  order  and 
military  discipline  under  the  sixty-second,  the  general,  article  of  war. 
The  court  was  convened  at  Fort  Snelling.  I  was  interested  in  those 
matters  at  the  time,  and  took  the  trip  up  there  to  observe  the  progress 
of  the  trial.  The  accused,  through  counsel,  Frank  P.  Blair,  came 
before  the  court  and  made  a  plea  in  bar  of  trial,  alleging  that  the 
court  was  without  jurisdiction  to  try  him  because  ne  had  been 
previously  in  jeopardy.  The  court  overruled  the  plea.  Cotmsel 
applied  to  Judge  Caldwell  for  a  writ  of  prohibition,  but  he  declined  to 
issue  it.  Finally  counsel  obtained  the  writ  from  Judge  Nelson,  aod 
the  case  was  argued  before  Judge  Nelson.  In  his  reported  decision, 
he  referred  to  the  fact  that  the  authorities  were  somewhat  confa^ed 
as  to  whether  or  not  a  United  States  court  could  issue  the  common- 
law  writ  of  prohibition,  but  he  said  he  would  concede  that  the  writ 
would  issue  for  the  purpose  of  examining  whether  it  ought  to  Issue 
in  this  case,  and  then  pointed  out  what  is  familiar  law,  but  wa^ 
apparently  not  familiar  to  these  officers,  that  a  plea  of  former  ieopardy 
does  not  raise  any  jurisdictional  question;  but  is  a  matter  of  defense 
which  the  court-martial  has  jurisdiction  to  pass  upon  and,  having 
determined  it  adversely  to  the  accused,  was  at  Uberty  to  proceed 
with  the  trial. 
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tor  Lenboot.  Would  not  the  same  thin^  have  followed  if  the 

lad  not  determined  it,  if  it  found  that  it  had  jurisdiction  to 

ine  it;  if  it  had  not  made  that  finding? 

Crowdeb.  In  that  case  the  coiuii  had  decided  that  it  had  no 

tion.     Would  the  prohibition  have  then  gone  to  it  ? 

tor  Lenroot.  No;  if  the  writ  had  been  asked  for  a  military 

nd  the  court-martial  had  not  ruled  on  that  subject,  would  not 

ng  have  been  the  same  imder  the  theory  that  they  had  juris- 

so  to  find  ? 

Cbowdeb.  Yes;  the  ruling  would  have  been  the  same.     There 

me,  it  seems  to  me,  after  a  man  has  been  put  in  custody  with 

to  military  trial,  when  some  wiit  will  not  issue  in  his  behalf. 

»ment  any  lestraint  is  applied,  the  \^Tit  of  habeas  corpus  would 

le  moment  that  charges  have  been  preferred  it  seems  to  me 

.e  writ  of  prohibition  would  lie,  either  against  the  court  or 

the  preferring  oflScer,  providing  the  common  law  writ  of 
tion  can  issue  out  of  a  Federal  court. 

tor  Lenroot.  Have  we  ever  had  any  cases  other  than  of  the 

corpus  remedy,  in  the  Supreme  Court  ? 

Crowder.  It  has  been  attempted  in  two  cases,  one,  the  case 

;h  V.  Whitney  when  Mr.  Whitney  was  in  the  Cabinet,  and  in 

se  a  writ  of  prohibition  was  sued  out  of  the  Supreme  Court  of 

strict  of  Columbia  against  Mr.  Whitney  as  Secretary  of  the 

tnd  a  naval  court-martial  convened  by  his  order,  to  prohibit 

deration  or  revision  of  the  proceedings  of  the  court-martial 

had  been  returned  to  it  for  that  purpose  by  the  Secretary  of 

ivy.    The  Supreme  Court  of  the  District  of  Columbia  dis- 

the  petition  for  want  of  jurisdiction.     On  appeal  to  the  Su- 

Court  of  the  United  States,  the  latter  court  raised  the  ques- 

the  power  of  the  Supreme  Court  of  the  District  of  Columbia, 
other  courts  organized  under  the  laws  of  the  National  Grov- 
it,  to  entertain  writs  of  prohibition;  but  avoided  a  decision 
question,  saying: 

d  not  inclined  in  the  present  ciu'e  either  to  aHsert  (»r  to  dcMiy  the  existeiire  of 
er,  beraiiae  upon  settled  principles,  asaninin^  the  })<>wer  to  exL-it,  no  eiisp  i.s 
»r  the  exercise  of  it.  In  ae<'i(ling  the  case'  upon  the  facts  hef<»re  us,  and  ex- 
no  opinion  ujwn  the  broader  <[uesti«»n,  because  the  (let<»rmi nation  of  the  <  ase 
:  require  it,  we  take  the  same  course  that  has  been  followed  bv  eniinent 
judges  in  disposing  of  applications  f«>r  writs  <»f  prohibition  under  similar 
i&ncea  (pp.  175-176). 

court  held  that  the  writ  could  not  issue  against  the  Secretary 
Navy,  and  then  proceeded  to  disruss  the  question  whether, 
merits  of  that  case,  it  should  issue  against  the  court-martial, 
3ld,  upon  the  merits  of  the  case,  that  the  writ  ought  not  to 
citing  and  relying  upon  P^nglish  decisions  relating  to  writs  of 
ition  against  courts-martini.  In  othev  words,  the  Ignited  States 
ne  Court  in  that  case  applied  the  same  principles  of  law  which 
3en  laid  down  bv  British  courts  in  like  cases.  (Smith  i\  Whit- 
upra,  116  U.  S.^ie?,  175-170,  176-186.) 

n  there  was  this  case  of  l-nited  States  v,  Maney,  to  which  I 
called  your  attention.  They  are  the  only  two  cases  I  know  of. 
acre  is  no  restraint  that  can  not  be  reached  ])y  some  writ,  and 
)urts  will  review  for  lack  of  jurisdiction  or  for  excess  of  juris- 
n,  which  is  the  sole  power  of  the  British  courts.  The  British 
J  may  employ  more  ^\Tits  than  we  habitually  do,  but  the  military 
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courts-martial  of  the  United  States  are  under  the  same  accountability 
to  the  civil  courts  of  the  United  States  as  are  their  courts-martial 
to  the  courts  of  England. 

I  come  now  in  natural  order  to  the  November  briefs.  These  briefs 
were  directed  to  the  existence  of  appellate  power  in  the  Judge 
Advocate  General.  Senator  Chamberlain  concurs  in  the  view  that 
Gen.  Ansell  expressed,  that  section  1199  of  the  Revised  Statutes 
confers  that  appellate  power  and,  in  the  course  of  his  speech  on  August 
20,  said: 

The  Jud^e  Advocate  CJeneral  had  the  power,  if  he  had  seen  fit  to  use  it,  without 
any  additional  legislation  to  modify  or  to  revise  sentences  of  courts-martial,  notwith- 
standini?  his  present  opinion  to  the  contrary.    (Oonp.  Rec.,  Aufi:.  20,  p.  43J^R.'> 

And  again: 

mii^ht,  if  he  had  seen  fit,  have  alleviated  the  suffering  and  humiliation  that  tf^H  tn 
the  lot  of  thousands  of  American  boys.     (Con*::.  Rec,  Aup.  20,  p.  4339.; 

In  language  like  this,  it  has  been  sought  to  convey  the  impression 
to  the  country  that  the  construction  adopted  by  the  War  Depart- 
ment was  a  narrow,  technical  one,  and  that  we  were  at  liberty,  had 
we  seen  fit,  to  have  exercised  an  appellate  jurLsdiction  un<ler  the 
existing  law. 

Much  emphasis  has  been  placed  upon  the  fact  that  17  civilian 
lawyers  of  repute,  on  duty  in  the  Juclge  Advocate  General's  ofrHM\ 
concurred  with  Gen.  Ansell  in  his  construction  of  this  statute. 

It  is  proper  to  invite  the  attention  of  the  committee  — 

(1)  To  the  fact  that  2  of  the  17  lawyers  concurring  in  the  brief  of 
Gen.  Ansell  have  su])sequently  apj)eared  before  the  Senate  Military 
Committee  and  withdrawn  that  concurrence.  I  belie\e  if  all  were 
summoned  here  that  all  except  two  would  similarly  \nthdraw  their 
concurrence. 

(2)  That  the  Bar  Association  committee,  appointed  to  examim' 
into  this  case,  have  expressed  their  unanimous  nonconcurrence  in 
Gen.  .Ajisell's  construction.  (vSee  p.  20  of  the  report  of  the  America! i 
Bar  Association  committee.) 

(3)  That  Maj.  Kuncie,  one  of  the  critics,  and  lined  up  generally 
with  the  two  other  critics,  has  likewbe  expressed  his  nonconcurrener 
in  the  brief  of  Gen.  Ansell  (p.  31  of  Maj.  Runcie's  testimony  befon^ 
the  Senate  Military  Committee.) 

I  propose  now,  briefly,  to  review  the  opinion  rendered  and  show 
how  impossi])le  it  was  for  any  man  who  had  given  proper  study  t<> 
the  legal  questions  imolved  to  have  reached  a  conclusion  tJiat  section 
1199  Kevised  vStatutes  did  confer  any  appellate  power  upon  the 
Judge  Advocate  (xeneral. 

Gen.  Ansell  says  that  when  he  was  conducting  these  studies  and 
conferences  with  the  17  officers  on  section  1199,  Revised  Statutes,  I 
visited  the  office  one  day,  and  that  we  engaged  in  a  conversation,  he 
and  1,  in  an  adjoining  room,  and  that  he  told  me  of  the  study  that 
the  office  was  prosecuting  and  its  probable  result,  nameh*  that  thev 
would  agree  tnat  appellate  power  of  the  Judge  Advocate  Genera! 
could  be  deduced  from  that  section;  and  that  I  told  him  to  go  to  it. 
and  put  it  across;  but  that  he  might  have  some  difficulty  with  military' 
men  under  article  37.     (Hearings,  p.  220.) 

I  do  not  recall  that  conversation,  but  I  seem  to  recall  that  ai 
another  time  the  question  of  whether  appellate  power  could  be  fouivl 
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in  the  Judge  Advocate  General  came  up  for  discussion,  and  a  part  of 
the  language  he  attributes  to  me  is  language  I  am  afraid  I  habitually 
use,  namely  '* go  to  it/*  and  **put  it  across  ;  but  I  know  the  processes 
of  my  own  mind,  and  I  laiow  that  I  assumed  that  the  sense  of  duty 
and  obligation  that  induced  Gen.  Ansell  to  conmiunicate  to  me  the 
fart  that  the  study  was  in  progress,  would  have  led  him  to  communi- 
cate to  me  the  results  of  that  study  before  he  undertook  to  act  upon 
it.  I  never  knew  that  he  had  submitted  a  conclusion  to  the  Secre- 
tary of  War  until  November  23,  1917.  The  date  on  his  brief  announc- 
ing his  conclusion  and  the  concurrence  of  these  17.  officers  is  Novem- 
ber 10. 

On  November  23  the  Secretary  of  War  sent  for  me  and  we  had  a 
conversation  in  his  office — not  in  a  room  in  the  Army  and  Navy 
Club,  as  Gen.  Ansell  states.  I  remember  the  conversation  well  enough 
to  be  entirely  accurate  in  presenting  it,  although  I  can  ilot  attribute 
to  the  Secretary  his  exact  language,  nor  probably  repeat  my  own,  so 
that  it  could  be  put  in  quotation  marks,  but  there  will  be  no  error  of 
substance.  The  Secretary  asked  me  how  long  I  bad  been  Judge 
Advocate  General.  I  answered  *' A  little  over  six  vears.^'  The  next 
question  was,  *^  Whv  have  you  not  advised  me  of  the  existence  of  an 
appellate  power  in  tKe  Judge  Advocate*  General  to  reverse,  modifv,  or 
affirm  sentences  of  courts-martial?"  I  replied  that  had  never  Leen 
the  view;  that  no  Judge  Advocate  General  has  ever  expressed  such  a 
Tiow:  that  one  Judge  Advocate  General  had  taken  the  contrary  view; 
and  the  department  has  followed  that  opinion ;  that  I  had  foUowed  it, 
as  my  immediate  predecessor.  Gen.  Davis,  had  followed  it.  He  said 
that  Gen.  Ansell  nad  placed  in  his  hands  a  very  powerful  brief  on 
the  subject  which  haci  challenged  his  attention,  and  asked  me  if  I 
would  take  it  and  give  it  some  study.  -  I  told  him  I  would  be  very 
?lad  to  do  so.  He  asked  me  to  submit  mv  own  views,  and  at  the 
end  of  four  <lays,  on  November  27, 1  submitted  a  reply  brief.  I  want 
to  discuss  it  briefly.  Gen.  Ansell  argued  for  the  existence  of  this 
power  upon  five  principal  propositions. 

His  first  proposition  was  that  the  Circuit  Court  of  Appeals  of  the 
Initcd  States  liad  deduced  an  appellate  power  to  modify  or  reverse 
in  bankruptcy  cases  from  the  single  word  ^'revise"  in  a  statute 
substantially  similar  to  section  1199,  Revised  Statutes. 

His  second  proposition  was — I  may  not  state  them  in  their  exact 
«»rder — that  the  lesrislative  history  of  section  1199  of  the  Revised 
Statutes  supported  his  construction. 

His  third  proposition  was  that  all  Judge  Advocates  General  had 
ii('ied  upon  that  view^  until  the  ilays  of  Lieber,  who,  in  an  ill-con- 
Nidered  opinion,  had  reversed  the  practice  of  the  War  Department. 

His  fourth  proposition  was  that  no  civil  court  or  other  civil  au- 
thority of  the  United  States  had  ever  questioned  the  existence  of  the 
appellate  power  he  contended  for. 

His  fifth  and  final  proposition  was  that  the  British  judge  advocate 
?:eneral  exercised  this  power. 

Anyone  accepting  those  five  propositions  of  Gen.  Ansell  would  have 
proceeded  with  him  to  his  conclusion.  My  attention  was  especially 
challenged  to  his  proposition  No.  1 ,  that  the  United  States  Court  of 
Appeals  had  deduced  this  appellate  power  in  bankruptcy  cases  from 
the  single  word  *'  revise ''  in  a  provision  of  law  which  was  substantially 
identical  with  section  1199  of  the  Revised  Statutes. 
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What  was  my  surprise  to  find  out  that  Gen.  Ansell  had  not  brought 
to  the  attention  of  the  Secretary  of  War  a  previous  paragraph  in  the 
section  which  he  was  discussing,  and  whicn  conferred  the  appellate 
power  in  express  terms.  The  court,  In  re  Cole,  163  Fed.,  180,  181— 
the  case  relied  upon  by  Gen.  Ansell  in  his  brief,  on  this  point  (hear^ 
ings,  p.  59) — ^was  not  deducing  appellate  power,  because  that  had 
been  given  in  express  terms.  The  Secretary  of  War  had  no  informa- 
tion from  Gen.  AnselPs  brief  that  the  statute  from  which  he  was 
arguing — the  concealed  part  of  it — conveyed  appellate  peer  in  ex- 
press terms,  and  that  all  the  court  was  trying  to  do  in  re  Cole  was  to 
deduce  from  the  word  ** revise''  in  the  second  paragraph,  the  power, 
the  collateral  power,  which  would  enable  it  to  inform  itself  of  tha 
scope  of  matters  that  could  be  inquired  into  upon  the  petition  id 
bankruptcy  cases.  So  that  his  proposition  No.  1  fell  of  its  owiii 
weight. 

I  examined  the  history  of  the  legislation,  section  1199  of  tlid 
Revised  Statutes,  in  Congress,  and  my  conclusion  was,  what  I  think 
yours  must  necessarily  be,  that  it  does  not  furnish  any  suggestion  of 
an  interpretation  such  as  Gen.  Ansell  advanced. 

As  to  his  proposition  No.  3,  that  Judge  Advocates  General  prior  to 
Lieber  had  held  that  this  power  existea,  I  found  there  was  no  prool 
of  it  from  the  records,  after  the  examination  of  a  great  many  cases; 
and  even  to-day,  with  all  of  the  publicity  that  has  been  given  to  this^ 
nobody  has  ever  been  able  to  point  to  a  single  case  in  which  any  Judg<i 
Advocate  General  ever  sought  to  exercise  this  power. 

Judge  Advocate  General  Holt  had  not.  He  was  the  first  Jud*rd 
Advocate  General  we  ever  had,  and  remained  in  office  from  1862  t'l 
1877.  Before  becoming  Judge  Advocate  General  he  was,  as  yoi| 
know,  Secretary  of  War.  He  was  one  of  the  distinguished  jurists  o\ 
this  country.  He  is  the  father  of  our  military  jurisprudence.  H^ 
never  claimed  that  the  power  existed.  He  never  exercised  the  poweri 
So  that  we  have  to  part  company  with  proposition  No.  3. 

Proposition  No.  4  was  that  no  civil  court  of  the  United  States,  oi 
other  authority,  had  ever  ruled  on  this  question;  when,  as  a  mattel 
of  fact,  in  the  case  of  Ex  parte  Mason,  the  Circuit  Court  of  the  Unitoti 
States  for  the  Northern  District  of  New  York  had  ruled  upon  tli4j 
precise  question,  and  held  that  the  power  could  not  be  deduced  frond 
section  1199. 

Senator  Lenroot.  What  case  is  that? 

Gen.  Crowder.  The  case  of  Ex  parte  Mason,  the  sergeant  whri 
shot  at  Guiteau.  These  things  I  am  not  going  into  in  greater  detiuj 
because  they  are  all  in  my  opinion. 

Proposition  No.  5  was  that  the  British  judge  advocate  genera] 
exercised  this  power.  We  all  know  that  that  is  not  true.  That  U 
conceded  now.     You  do  not  have  to  deal  with  it. 

So  that  all  five  propositions  from  which  Gen.  Ansell  argued  in  hi:^ 
November  10  brief  were  misleading  propositions,  to  put  it  mildly i 
and  as  I  say,  two  of  the  officers  who  concurred  with  him,  when  th€| 
facts  were  laid  before  them,  and  they  subsequently  appeared  befonj 
this  conmiittee,  have,  I  believe,  withdrawn  their  concurrence.  Wha^ 
the  other  15  would  do  if  they  had  an  opportunity  is  a  question,  bu^ 
I  do  not  see  how  they  could  reasonably  avoid  a  similar  course. 
Certain  of  them  I  have  talked  to,  and  they  have  told  me  they  actetl 
without  inquiry  or  question  upon  these  five  propositions  of  Gen| 
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Ansell.  With  such  an  attitudo;  of  course,  they  must  proceed  with 
him  to  a  conclusion. 

Xow,  further,  we  have  the  concurrence  of  the  Secretary  of  War 
as  a  lawyer  upon  this  construction,  we  have  the  concurrence  of  the 
Bar  dissociation  Committee,  and  we  have  an  undisturbed  pronounce- 
ment of  the  Federal  courts  upon  this  subject.  Is  it  any  longer  a 
question  that  we  could  have  exercised  this  power  if  we  liad  chosen 
to  do  80?  I  will  jump  as  many  hurdles,  and  as  high,  as  anyone,  to 
deduce  a  power  to  meet  an  emei^ency ;  but  I  do  not  propose  to  jump 
any  hurdles  when  it  comes  to  assiuning  a  jurisdiction  in  a  judicial 
procedure. 

Immediately  upon  tinning  in  that  opinion  we  commenced  to  look 
around  for  an  available  means  to  get  this  power,  because  Gen.  Ansell 
had  certainly  demonstrated  that  it  was  a  necessary  power  in  this 
World  War.  However  well  we  may  have  gotten  along  without  it 
before,  it  was  a  necessary  power  with  4,000,000  men  in  the  field 
with  new  officers.  I  said  to  the  Secretary  of  War,  in  concluding  my 
opinion,  ''that  I  would  try  to  find  it  by  construction  in  the  Presi- 
dent of  the  United  States  under  his  constitutional  authority  to  com- 
mand the  Army,  but  that  it  would  be  a  difficult  and  prolonged 

In  the  meantime  I  asked  him  to  do  immediate  justice,  as  nearly 
as  he  could  do  justice,  to  the  enlisted  men  in  the  Texas  mutiny  cases, 
wliich  were  the  occasion  of  the  presenting  of  this  brief,  by  ordering 
an  honorable  restoration  to  duty  in  aU  those  cases.  The  cases  of 
those  enlisted  men  I  will  insert  in  this  connection,  if  I  may.  The 
point  I  wish  to  make  is  this,  that  Gen.  Ansell  has  represented  to  this 
committee  that  they  were  reenlisted,  and  they  lost  their  continuous 
service  status  and  their  continuous  service  pay  because  they  were 
under  the  necessity  of  reenlisting.  My  memorandum,  when  sub- 
initted,  will  show  that  on  the  contrary  they  were  restored  .to  duty 
under  the  statute  to  which  I  called  your  attention  yesterday,  and 
that  they  did  not  lose,  upon  restoration,  either  their  continuous 
service  status,  or  their  continuous  service  pay.  This  information  I 
got  direct  from  the  finance  department. 

Senator  Lenroot.  Now,  you  restored  them  to  all  their  rights  and 
privileges  as  if  that  had  not  happened  ? 

Gen.  Cbowder.  All  the  rights;  and  except  that  they  had  been 
subjected  during  that  period  to  confinement,  everything  was  as  if  it 
had  not  happened.  It  was  not  a  complete  remedy.  Let  us  admit 
that.  It,  however,  did  restore  them  to  their  original  status,  except 
that  one  of  them,  1  think,  lost  his  rank.  He  went  back  as  a  private. 
He  had  gone  out  as  a  sei^eant.  The  noncommissioned  officers  went 
hack  as  privates.  Whether  they  speedily  regained  their  rank  I  do 
not  know. 

Senator  Wabren.  Was  that  one  the  only  noncommissioned  officer  i 

Gen.  Crowder.  I  do  not  remember;  but  I  can  say  this.  Gen.  Ansell 
referred  to  them  as  men  of  15  to  20  years'  service.  As  a  matter  of 
fact,  they  were  all  in  their  first  enlistment,  I  think,  except  one.  My 
memorandum,  when  I  discover  it,  will  show  all  the  facts. 

Senator  Wabben.  That  will  contain  all  these  particulars,  will  it? 

Gen,  Crowder.  Yes,  sir. 

Senator  Warren.  I  would  like  to  know  if  there  was  more  than 
one.    You  say  one  was  reduced.     We  have  heard  that  these  men 
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were  all  old  in  the  service,  and  we  were  told  that  the  effect  of  this 
action  was  to  reduce  these  men,  to  take  their  stripes  off;  in  other 
words  to  reduce  them  to  the  ranks. 

Gen.  Crowdbr.  Of  course  that  resulted  from  a  dishonorable  dis- 
charge. 

I  nave  talked  here  without  notes  and  without  reference  to  th(» 
information.  This  seems  to  be  a  matter  upon  which  a  great  deal 
depends.  I  would  like  to  be  subjected  to  cross-examination  upon 
section  1199,  if  it  Ls  still  an  open  question.  I  do  not  know  of  anyone 
who  has  studied  the  authorities  who  adheres  to  the  position  that 
appellate  power  can  be  deduced  from  section  1199;  nor  do  I  think, 
altnough  my  opinion  on  that  subject  is  of  course  not  very  valuable, 
that  if  the  proposition  was  before  Congress  to-day  to  vest  in  the  Judge 
Advocate  General  of  the  Army  this  appellate  power,  to  reverse, 
modify  or  affirm,  in  a  way,  to  conclude  the  President  of  the  Unite<i 
States,  the  commanding  general  of  the  Expeditionary  Forces  and  all 
commanding  generals  xmder  him,  it  would  command  very  many  jrote> 
in  either  House.  And  I  say  to  you  this:  Give  the  Judge  Advocate! 
General  that  power,  and  I  care  not  whom  the  people  may  elert 
President  of  the  United  States  or  whom  that  President  appoints  a^ 
commanding  general  of  the  Army,  the  Judge  Advocate  General  wiilj 
administer  the  discipline.     There  will  be  no  cjuestion  about  that. 

Senator  Lenroot.  I  think  that  would  be  true  under  the  hroati 
powers.  But  supposing  that  that  power  so  revised  was  limited  tM 
revision  for  jurisdictional  defects  or  prejudicial  errors  of  law:  yinii 
would  not  make  that  statement  as  broad,  then,  would  you? 

Gen.  Crowder.  The  difficulty  would  always  be  in  detemiinini:^ 
what  is  a  question  of  law,  and  I  am  going  to  bring  out  that  difficult^i 
as  plainly  as  it  can  be  brought  out  when  I  proceed  with  my  noxtl 
topic,  actually  to  try  out  the  application  of  the  pending  bill  to  i\\ 
military  case.     That  is  my  next  subject. 

Senator  Lenroot.  Now,  to  drop  that,  I  would  like  to  ask  ytnjj 
General,  with  reference  to  the  General  Order  No.  7  and  the  powe^ 
that  you  did  find  to  be  vested  in  the  President,  l^pon  what  did  ynw 
base  that? 

Gen.  Crowder.  Of  course  it  was  manifestly  opposed  to  the  doctriiiti 
I  read  to  you  from  Winthrop. 

Senator  Lenroot.  Certainly. 

Gen.  Crowder.  We  deduced  it  out  of  Articles  of  War  37  and  :>s  of] 
the  existing  code,  new  articles  of  the  Revision  of  191G,  and  also  our| 
of  the  exigencies  of  the  case  as  a  step  we  must  take  at  once  awaitin*^ 
the  grant  of  appellate  power  from  the  Congress  of  the  l^nit^d  Staie>J 
All  we  said  to  the  lower  authorities  was  in  the  nature  of  a  rule  ••!! 
procedure  under  article  38,  viz:  '^ Suspend  your  action,  until  Wi| 
can  pass  upon  the  case.''  AH  we  did  alter  we  passed  upon  the  ca-« 
was  to  address  their  discretion.  We  did  not  ourselves  exercise  the| 
appellate  power.  And  it  seems  to  me  that  in  every  case  where  wf 
addressed  their  discretion  on  the  question  of  prejudicial  error  xhvrK- 
was  ac(iuiescenco,  except  in  a  liimted  number  of  cases  to  some  *>' 
which  I  have  called  your  attention.  Tliis  may  not  be  entirely  accu- 
rate, but  it  is  substantially  accurate.  In  effect,  we  pot  the  results  of 
an  appellate  jurisdiction;  but,  as  I  say,  we  had  the  right  to  coinmanti 
them  not  to  take  final  action  in  the  case.  •  That  was  unquestionabl\ 
the  right  of  the  President  imder  new  article  38  of  the  1916  revij^ion 
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and  we  had  a  right  to  address  the  discretion  of  reviewing  authorities 
below,  as  to  what  their  final  orders  should  be,  until  its  modification. 
General  Order  No.  84,  laying  down  a  rule  for  the  branch  offices  in 
France,  came  along  and  directed  the  reviewing  authorities  in  Franco, 
to  comply  with  the  recommendations  of  the  Acting  Judge  Advocate 
General  in  France.  Then  the  question  of  full  appellate  power  was 
boldly  presented.  That  was  the  order  that  was  finally  canceled, 
that  was  issued  without  full  appreciation  by  the  War  Department  of 
what  it  was  intended  to  acconiplish.  In  other  words,  it  established 
the  appellate  jurisdiction  in  France,  while  withholding  it  here.  I 
hope  I  make  that  plain. 

Senator  Lexroot.  Yes. 

Senator  Warren.  Gen.  Bethel  was  the  superior  over  there,  was 
he  not  ? 

Gen.  Crowder.  No;  Gen.  Bethel  was  on  duty  with  Gen.  Pershing. 
The  branch  office  in  France  was  under  Gen.  Kreger. 

Senator  W.4RREX.  Gen,  Kreger  was  not  there  all  the  time.  Who 
was.  then  ? 

Gen.  Crowder.  Gen.  Kreger  was  there  from  the  time  it  became 
effectual.  Gen.  Bethel  was  there  waiting  for  Gen.  Kreger  to  arrive; 
and  Gen.  Kreger,  when  he  was  there,  represented  the  Judge  Advocate 
General  over  there. 

Senator  Warrex.  Gen.  Bethel  was  the  judge  advocate  general  of 
the  American  Expeditionary  Forces  there,  with  office  in  the  field  ? 

Gen.  Crowder.  Yes,  sir.  After  General  Order  No.  84  was  issued, 
and  until  it  was  revoked,  the  acting  judge  advocate  general  in  France 
was  supposed  to  be  vested  with  authoritv  to  control  the  discretion  of 
reriewmg  authorities  and  convening  aiithorities  of  the  expeditionary 
forces,  including  Gen.  Pershing. 

Senator  Warren.  Was  there  an  incident  something  like  this,  after 
Kreper  had  gone  there  and  established  himself — of  course  I  did  not 
ask  this  when  he  appeared  before  us;  it  came  up  in  another  way — 
that  he  was  brought  home  with  the  intention,  at  the  time,  of  his  not 
going  back;  either  to  discontinue  the  kind  of  service  that  he  was  there 
(loing,  or  to  put  somebody  else  in  his  place :  do  you  know  ? 

Gen.  Crowder.  Kreger? 

Senator  Warren.  Yes;  Kreger. 

Gen.  Crowder.  I  do  not  connect  up  with  that  thought,  at  all. 

Senator  Warrex.  His  service  over  there  was  continuous  from 
first  to  last  ? 

Gen.  Crowder.  It  was.  He  had  a  successor  in  office  when  he  was 
firawn  back  here  to  take  my  place  in  the  office  when  I  was  ordered  to 
Cuba. 

Senator  Warren.  It  was  contimious  over  there,  was  it  ? 

Gen.  Crowder.  The  office  continued  to  function  over  there  under 
Col.  White,  after  Kreger  left,  and  went  on  for  some  time.  First  they 
issued  an  order  to  discontinue  it,  but  Gen.  Pershing  sent  us  some 
telegrams  from  his  department,  all  indicating  that  it  would  be  a  matter 
of  embarrassment  if  it  were  discontinued,  and  Col.  White  continued. 

Senator  Warren.  That  is  what  I  wanted  to  know,  whether  there 
vas  considered  at  the  time  the  discontinuance  of  this  office  in  the 
service  over  there  ? 

Gen.  Crowder.  Yes. 
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Senator  Lenroot.  When  this  General  Order  No.  7  was  issued^  was 
this  the  situation,  that  although  the  commander  in  chief  formally 
disapproved  of  findings  of  a  court-martial,  nevertheless  that  finding 
could  be  ignored,  and  to  that  extent  the  subordinate  was  superior  to 
his  chief  ? 

Gen.  Crowder.  That  finding  could  be  ignored  ? 

Senator  Lenroot.  Yes;  disapproved. 

Gen.  Crowder.  By  whom  ? 

Senator  Lenroot.  By  the  commanding  officer  creating  the  court: 
the  final  power? 

Gen.  Crowder.  There  was  but  one  reviewing  officer  prior  to 
General  Order  No.  7. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  That  was  the  convening  authority. 

Senator  Lenroot.  Yes.  Now,  the  President  reviews,  under  Gen- 
eral Order  No.  7? 

Gen.  Crowder.  No;  xmder  General  Order  No.  7  we  review  the  case 
and  return  it  to  the  convening  authority. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  And  he  issues  the  order  in  accordance  with  our 
opinion. 

Senator  Lenroot.  I  thought  you  said,  if  I  understood  you,  that 
you  found  that  there  was  in  the  rresident  this  right. 

Gen.  Crowder.  I  found  that  there  was  in  the  President  the  right 
to  issue  an  order  to  the  reviewing  authority  below  not  to  make  his 
action  final,  but  to  send  up  the  case  in  such  a  form  as  that  it  woxilil 
give  an  opportunity  for  review  here  and  recommendation  to  the 
convening  authority. 

Senator  Lenroot.  In  other  words,  to  suspend  his  action? 

Gen.  Crowder.  To  suspend  it,  pro  tanto,  untU  we  had  reviewed 
and  reached  a  conclusion  and  communicated  that  conclusion  to  the 
convening  authority. 

Senator  Lenroot.  Then  after  all,  the  only  effect  that  had,  legally, 
was  to  suspend  the  action,  beyond  that  which  the  practice  had  been 
theretofore  ? 

Gen.  Crowder.  Yes,  sir;  to  give  an  opportunity  for  a  legal  study 
of  the  case. 

Senator  Lenroot.  And  the  action  of  your  department,  legally, 
was  no  more  effectual  than  it  was  before  that  order — ^legally,  I  am 
speaking  of  ? 

Gen.  Crowder.  Legally,  yes.  In  practice  it  was,  with  the  excep- 
tion of  the  very  small  number  of  cases,  effective  with  the  exception 
I  have  stated;  just  as  effective  as  if  we  had  had  the  power  ourselves 
to  issue  the  order;  because  in  only  a  very  limited  number  of  cases  diti 
t  o  reviewing  autliorities  disagree  with  us. 

Senator  Lenroot.  At  some  point  I  would  like  to  get  vour  views 
upon  the  report  of  the  Keman  Board  as  to  the  power  of  Congress  a< 
against  the  absolute  power  of  the  commander  in  chief  that  is  upheld. 
I  do  not  know  whether  you  care  to  go  into  it  now. 

Gen.  Crowder.  I  think  I  have  probably  indicated  my  view.  I  am 
not  predisposed  to  question  the  constitutionality  of  laws;  and  I  am 
more  in  the  attitude  of  assuming,  and  I  am  at  present  in  the  attitude 
of  conceding,  that  Congress,  in  the  exercise  of  its  power  to  make  rules 
aiid  regulations  for  the  government  of  the  land  and  naval  forces,  may 
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a  court  of  appeals.  I  am  willing  to  assume,  anyway,  that 
and  rest  the  whole  case  upon  the  expediency  and  advi- 
r  locating  the  power  in  such  a  wa^  as  to  shut  the  President 
)mmandmg  generals  under  him  oft  from  the  consideration  of 
vital  to  the  discipline  of  the  Armv. 

•  Lenroot.  That  was  all  I  wanted  to  know. 

lOWDER.  I  think  there  are  certain  papers  that  I  would  like 
•r  and  introduce,  at  this  point.  Perhaps  I  had  better  take 
the  question  of  the  pending  bill,  because  when  I  get  through 
ing  to  have  all  these  situations  we  have  discussed  before  us 
ncrete  form,  and  I  think  it  will  be  very  helpfid  in  concluding 
i(Hiv  on  matters  directly  relevant  to  the  real  issues. 

•  Warren.  I  want  to  ask  you  one  question,  and  perhaps  I 
to  ask  it.     I  notice  that  Senator  Chamberlain  as  a  member 

>committee,  put  the  question  directly  to  Gen.  Chamberlain, 
3tor  General,  if  there  was  any  personal  feeling  in  the  matter 
mination  and  report.  In  your  examination  of  the  case,  or 
dence,  and  your  alluding  to  your  relations  to  Gen.  Ansell,  is 
ly  special  feeling  of  enmity  between  you,  or  is  it  a  review 
Dmts,  apart  from  any  feeling  ? 
lOWDER.  I  believe  you  asked  Gen.  Ansell  that  question  at 

•  Warren.  I  did  not,  as  I  was  not  present. 

lOWDER.  At  least  it  was  referred  to,  and  he  answered  that 
3rtain  time  our  relations  were  pleasant . 
setter  make  a  frank  statement,  and  you  can  judge  whether 
to  leave  it  in  the  record. 

I  became  Judge  Advocate  General,  some  time  in  1910  I 
Ted,  though  I  (fid  not  know  him  personally,  what  I  thought 
meritorious  legal  work  performed  by  the  then  Lieut.  Aiisell. 
bationed,  I  think,  in  New  York  Haroor.  I  wrote  him  a  let- 
j  him  when  he  came  to  Wasliington  to  drop  in  and  sec  me, 
might  discuss  some  matters  of  mutual  interest.  In  a  few 
came.  I  told  him  about  this  work  that  I  had  noticed  of 
ersed  with  him  about  legal  matters,  and  turned  aside  to 

)  papers.     When  I  was  ready  to  resume  the  conversation 

r  Warren.  Was  ho  in  the  line  at  this  time? 

ROWDER.  He  was  in  the  line.     When  I  was  ready  to  resume, 

that  he  was  visibly  affected.     He  apologized,  saying  that  it 

unusual  experience  for  him  to  have  a  superior  ofiicer  dis- 

his  own  motion  any  merit  in  his  work;  that  he  had  thought 

le  for  a  man  to  worlc  his  eyes  out  in  the  United  States  Army 

iv  gain  any  recognition.     I  said  to  him  then   '*  How  would 

to  come  into  the  Judge  Advocate  General's  Department?'' 

time  I  was  senior  assistant,  but  expected  to  be  appointed 

dvocate  General  in  a  few  weeks.     He  said  that,  of  course, 

I  his  life's  ambition.     I  told  him  I  had  nothing  to  offer  liim 

vacancy  among  the  Acting  Judge  Advocates  with  station  in 

<o,  but  that  somethi!ig  better  would  develop  after  a  while, 

id  him  if  ho  would  take  that?     He  said  that  he  would  like 

It  with  his  family  about  it.     He  went  home,  and  in  a  short 

3te  me  that  he  would  take  it,  and  he  was  ordered  out  there 

t  to  Gen.  Pershing,  who  was  in  conmiand.     In  about  a  year 

letter  from  Gen.  rershing  thanking  me  for  sending  him  such 
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an  able  man,  saying  that  he  knew  more  law  than  all  the  judges  ir. 
Mindanao  put  together.  The  same  mail  or  the  next  one,  brought 
me  a  letter  from  Gen.  Ansell  saying  that  Pershing  was  an  impossible 
man  to  serve  with,  and  asking  to  be  relieved.  I  saw  that  theie 
was  a  situation  there  that  did  not  make  for  efficiency.  I  reUeved 
him  and  brought  him  home  and  assigned  him  to  duty  in  New  York 
Harbor,  and  late  ,  in  March,  1912,  my  hiffh  ^timate  of  him  continu- 
ing, I  brought  him  to  the  office  here  in  Washington. 

I  want  to  say  right  now  that  I  do  not  know  of  a  more  acute  legal 
mind  than  Gen.  Ansell  has.  He  is  a  very  able  man,  and  has  ren- 
dered the  department,  and  me,  conspicuous  service.  Our  relations 
for  the  next  four  years  were  as  intimate  as  relations  well  could  be 
between  officers  who  worked  in  daily  contact  with  each  other  and 
what  those  relations  were  is  evidenced  by  some  letters  I  received 
from  lum.  These  I  think  are  the  most  convincing  answer  that  could 
be  made  to  your  question. 

Ordinarily  I  would  hesitate  to  utilize  these  letters  which,  though 
not  marked  personal,  breathe  a  personal  relation,  and  a  man  ordinarfly 
keeps  such  on  his  private  files.  However,  these  letters  do  establish 
a  fact  responsive  to  your  inquiry,  viz,  that  the  most  cordial^  intimate 
personal  and  official  relations  existed  between  Gen.  Ajisell  and 
myself,  after  four  years  of  daily  contact,  and  that  these  first  four 
years  of  our  relations  can  bo  dismissed  from  your  mind  as  f umishinir 
any  incident  whatever  out  of  which  the  vindictive  hostility  he  has 
recently  expressed  toward  me  could  have  grown,  and  by  necessary 
inference  negative  many  of  the  personal  allegations  against  me  that 
he  has  recently  made. 

Senator  Warren  (after  reading  letters).  Would  you  like  to  have 
these  letters  go  into  the  record? 

Gen.  Crowder.  I  would  rather  decide  that  question  after  I  com- 
plete my  statement. 

Senator  Warren.  That  will  rest  entirely  with  you,  whether  they 
shall  go  in  or  not. 

(The  letters  referred  to  are  here  printed  in  the  record,  as  follows:  • 

(Letter  undated,  envelope  bearing  post-mark  Washington,  .D.  C,  July  26.  9.:;<i 
p.  m.,  191G.) 

Steamer  "NoRTHLvxn/' 

My  Dear  General:  While  waiting  for  the  "cast  off"  whistle.  I  am  going  to  ob*'> 
a  present  impulse  and,  in  a  word,  express,  however  inadequately,  my  great  gralitu*!** 
for  all  that  you  have  done  for  me. 

You  and  your  sentiments  toward  me  have  exerted  a  wonderful  iuflueuce  over  ni> 
life.  Without  you  and  them,  without  your  unfailing  kindness,  without  your  cf^nt.- 
dence  in  me -which  has  sorveil  as  an  inspiration- -my  life  in  the  Army  i^ould  hav.- 
been  a  desert.  Under  vou  and  with  the  opportunities  so  generously  afforded  me  I  n*- 
longer  remember,  much  less  experience,  the  restricting  influence  and  environmerr 
of  military  life.  Under  you  I  have  had  the  opportunity  of  developing  intellectua. 
integrity  through  intellectual  liberty.  Else  than  this  is  the  meanest  slavery  and  yoi 
as  I  saw  it  at  least,  intellectual  slavery  was  my  lot  before  comiuc:  to  you. 

This  phase  of  my  service  with  you  means  much  more  than  I  i*an  express.  Ha«i 
you  done  nothing  more  for  me,  you  had  done  enough. 

Your  little  kindnesses  —such  as  bringing  me  to  the  boat— make  service  with  vou  a 
personal  pleasure  as  well.  In  your  office  my  life  seems  filled  with  the  littlo  thin-:> 
and  the  big  in  ungrudging  measure.     Because  of  these  my  life  is  one  of  real  happines*. 

I  wish  you  but  had  your  just  deserts. 

Mav  God  forever  and  over  bless  vou. 

8.  T.  A. 
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Gen.  Ckowber.  After  receipt  of  the  foregoing  letter,  the  following 
undated  letter  was  received: 

t'fn.  Vrowder: 

I  hsd  an  unexpected  call  thifl  morning  from  (ren.  J.  A.  JohnBton  ( accompanied  by 
a  rhfvmate  of  mine),  who.  though  I  have  re^er  known  him,  apparently  came  for  no 
(»ther  purpose  than  to  tell  me  of  Kome  very  laudatory  thinpi  you  Raid  of  me  la8t  night 
in  his  presence. 

•^'rch  praii^e.  though  it  is  unmerited.  workH  in  me  a  new  and  \igorou8  inflpiration  to 
'*<t  p]}  that  a  limited  (a|)acity  will  permit.  Praiae  from  a  diwriminating  huperior  is 
ilHayj-  gratifying,  and  it  is  especially  »o  vhere,  «8  in  this  case,  it  is  the  expre-^^ion 
••!  2.  disinterested  and  appreoiati\e  soul. 

I  report  to  this  note  to  express  a  sentiment  vhich  1  could  not  expn»u»  orally  without 
••'nl»arra88ment  and  which  a  sense  of  gratitude  will  not  permit  me  to  leave  unspoken. 
(Tratefiilly. 

S.  T.  An  HELL. 

Both  of  these  letters  were  ^Titten  after  an  intimate  office  associa* 
tion  of  four  years. 

There  is  one  other  memorandum,  written  on  April  24,  1917,  to  the 
Secretary  of  War,  the  underscored  sixth  and  seventh  paragraphs  of 
which  would  seem  to  bring  our  friendly  and  cordial  relations  down 
to  a  still  later  date.  I  insert  this  memorandum  in  its  entirety  for 
the  further  reason  that  certain  of  its  statements  furnish  proof  of  the 
plan  that  the  War  Department  had  conceived  and  confidentially 
''ommunicated  to  governors  of  States  which  Senator  Chamberlain 
has  made  an  issue  in  this  investigation.     The  memorandum  follows: 

War  Department. 
Office  of  the  JtiKiE  Advocate  (General. 

Washington,  Aprii  M.  1917. 
Mt^morandum  for  Secretary  Haker. 

1.  1  have  just  returned  from  a  conference  with  Con^essman  Hankr^ead  and  others, 
.U«i  at  your  direction  with  reference  to  the  pending  bill.  1  think  I  discern  a  situa- 
T»on  in  the  House  'or  one  certainly  affectinjr  many  Members  of  it )  which  is  of  such  im- 
importance  and  affords  siich  an  opportunity  for  effective  8er\ice  that  1  on^ht  to 
|.r<>-ent  it  to  you  now. 

-.  The  hill  dcjei,  as  it  muat.  and  as  you,  we.  and  perhaps  they,  know  it  muat.  clothe 
Hio  President— that  is.  in  fact,  the  War  Department-- with  extraordinary  iwwer  and 
'ii-^^Tetion  as  to  the  methods  and  means  of  exer-uting;  the  draft.  This  is  the  crux  of 
The  .'itiiation.  The  neces««ry  va^uene:i<s.  uncertainty,  and  even  inability  to  exproj<8 
^hf*  details  ^ve  rise  to  vague  apprehensions.  It  is  here  that  assurance  is  needed, 
and  I  feel  that  you.  right  now.  may  properly  give  it,  and,  if  my  judgment  is  worth 
^nything^,  ought  to  give  it. 

i.  The  ditlicuUy  c»oncerns  itself  more  with  the  matter  of  personnel,  agencies,  and 
i:i»'tho<ls  of  administration  than  wich  legal  i)rin'*iples.  Conscription  is.  though  it 
•I'ght  not  to  be.  ei»teem.ed  as  an  odious  term.  It  suggests  not  only  the  strong  arm  of 
^n  f»Il-powerful  <*entral  government,  but  the  military  arm  at  that.  The  prevalent  idea 
i'  that  a  man  v  earing  the  military  imiform  of  his  government-  which  is  synon>^nous 
ith  an  authority  to  exercise  physical  force  and  <'ompulsiofi  without  legal  limit- 
in  /a<1e-»  the  order  of  civil  life  and  ruthlesv'^ly  take^  from  his  home  a  free  man  and  make.* 
him  a  sort  of  government  serf.  The  idea  is  that  the  military  mind  is  mechanical, 
harsh  unsympathetic,  with  a  leaning.  perha|^.  toward  the  aristocratic  classes.  The 
pre-  ailing  idea  is  that  the  central  administration,  the  head,  the  agencies,  the  further- 
rno**!  tentacles  of  the  system  are  to  l)e  purely  militarv.  Putting  myself  in  the  place  of  a 
'  r.iurrt*s8man.  as  one  must  do  in  order  to  underetand  his  difficulties*.  I  can  apj)reciate 
rho  rei**ons  for  the  inipiirv  and  the  desire  to  receive  assurances  that  the  methods  of 
.■iirninii^tiation  vri]\  be  such  es  to  insure  absolute  fairness  and  based  upon  a  knowledge 
an«i  regard  for  our  institutions,  our  people,  and  their  daily  livrs. 

t.  (fovernment  to  our  people  is  a  fearsome  thing,  a  thing  not  undenstood.  a  thing 
♦hat  >«(*em8  to  be  mechanical  and  unhuman,  a  thing  that  takes  no  note  of  the  individual 
♦'xcept  perhaps  to  crush  him.  We  must  tear  aside  the  veil  and  reveal  the  fact  that 
ihf*  Pr«^ident.  the  Secretary  of  War.  and  the  highest  military  ofhcers  are  just  plain 
•  Tciinary  human  l)eing8.  like  all  othei-s,  who  do  understand  our  people,  who  <'ome  from 
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them,  and  who  are  oym pathetic  with  and  for  them,  and  who  will  respect  as  far  a^t  on 
principle  we  can  respect,  their  human  qualities. 

5.  While,  of  course,  the  greatest  argument  in  favor  of  the  draft  svBtem  is  that  it  i? 
the  only  effectual  one,  to  my  mind  the  greatest  political  argument  is  that  it  is  the  onh' 
fair  one.  Ordinary  human  beings  will  oe  far  less  concerned  with  the  effectuality  than 
with  the  fairness  of  the  system.  Fairness  is  the  greatest  text,  it  seems  to  me,  that  a 
Congressman  can  have  to  convert  his  people  to  the  idea. 

There  is  a  fear  that  this  vast  Executive  power  will  be  organized  and  exercised  ^<> 
as  to  fear  Fome  and  favor  some  and  result  in  unfairness.  Many  questions  are  raised. 
Wlio  will  determine  who  shall  go  and  who  shall  stay?  How  will  the  fact  be  det>»r- 
mined?  Who  are  going  to  administer  the  law?  Will  it  not  be  oppressively  adrair.- 
istered?  Will  we  l)e  approached  by  the  military  authorities  in  the  spirit  of  haxnii: 
us  cooperate  or  of  regarding  us  as  a  driven  herd? 

The  strong  arm  of  the  military  must  not  be  too  apparent.    You  have  planned  that 

it  shall  not  be.  You  have  decentralized.  >ou  intend  to  intrust  the  execution  d 
the  law  a.s  it  affecUs  our  people  direotlv  to  their  accustomed  officials.  There  ig  to  U- 
no  military  member  of  the  local  boards.  When  sll  this  is  revealed  much  ay»preh«T.- 
sion  will  be  allayed. 

6.  lint  central  administration  must  be  intrusted  to  careful  hands.  The  law  mu^t 
be  admirustered  in  such  a  spirit  of  common  understanding  and  a  capacity  t/>  cooperatp; 
with  such  sympathy  for  all  ciiil  institutions,  our  traditions  and  even  our  preiudires 
as  to  be  worthy  of  and  to  receive  the  contidence  of  our  people.  I  ha>  e  said  before  th^M, 
loving  the  Armv  as  1  do.  1  can  not  assume,,  and  it  is  no  retlection  upon  oiyccre  of  our 
Army  for  one  not  to  assume,  that  the  ordinary^  officer  has  the  reouisite  qualities.  I 
ha>o  alro'dv^  a^id  that  there  is  one  msn  in  this  department  whom  1  believe  to  U> 
superbly  ciualitied.  i  believe  that  assurances  should  be  given  that  the  central  ad- 
ministration will  be  guided  by  a  man  who  is  a  lawyer  as  well  as  a  soldier,  knows  our 
institutions,  our  people,  and  their  human  qualities. 


7.  All  this  is  leading  up  to  mv  suggestion,  which  is:  The  letters  which  harye  I>een  g»^nt 
to  the  go\ernorR  ought,  in  mv  opinion,  to  be  given  to  the  pres?i  ^ith  an  appropriate' 
statement,  and  assurance!  should  further  he  given  that  the  central  a^iministrat ion  i-* 
to  be  under  leg-i  Huper\ision,  in  strict  conformity  with  the  law,  with  nothing  omitt^HJ 
to  insure  fairness,  and  everythiag  done  to  ob^iate  all  suggestion  of  oppreaaivenees. 

S.  T.  A. 

So  far  as  I  know,  these  relations  continued  down  to  hia  appoint- 
ment as  brigadier  general  in  the  Judge  Advocate  General's  Depart- 
ment in  October  of  1917. 

I  never  began  to  suspect  any  other  than  a  loyal  attitude  toward  the 
office  and  myself  until  there  occurred  the  incident  of  his  addressing 
me  on  the  subject  of  being  named  Acting  Judge  Advocate  General 
under  the  provision  of  section  1132  of  the  Revised  Statutes.  I  was 
not  giving  much  time  to  the  office.  I  was  very  much  engrossed 
with  the  selective  draft. 

Senator  Lenroot.  About  when  was  that  ? 

Gen.  Crowdeb.  That  was  about  November  3,  1917.  He  has  put 
the  correspondence  in  the  record.  (See  pp.  52-53  and  pp.  221-22, 
AnselPs  testimony  before  this  committee.)  As  I  say,  I  was  not  giving 
much  attention  to  the  affairs  of  the  department — ^I  was  too  much 
engrossed  with  the  draft.  I  did  riot  know  what  the  thoughts  of  the 
Secretary  of  War  might  be.  I  knew  he  shared  my  estimate  of  Gen. 
Ansell's  legal  ability,  and  it  would  have  been  reasonable  if  he  had 
desired  Gen.  Ansell  to  exercise  full  control.  We  were  all  looking 
forward  to  the  probabihty  that  the  war  would  collapse.  In  thisi 
view  I  replied  to  Gen.  Ansell,  telhng  him  to  take  the  matter  up  with 
the  Secretary  of  War  directly,  and  whatever  order  the  Secretary  of 
War  made  would  be  satisfactory  to  me.     I  said  *' directly  with  the 
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a 

Secretary  of  War"  for  a  purpose.  I  suppose  that  60  per  cent  of  the 
Judge  Advocate  GeneraPs  business  with  the  Secretary  of  War  the 
Chief  of  Staff  does  not  see  at  all.  It  goes  direct.  The  Secretary  of 
War  is  much  concerned  in  getting  a  Judge  Advocate  General  who  can 
handla  the  civil  part  of  his  jurisdiction,  such  as  contracts,  river  and 
harbor  work,  real  propertv,  and  execution  of  the  law  of  navigable 
waters.  Much  of  his  civil  jxuisdiction  presents  very  many  compU- 
cated  questions.  This  was  well  known,  of  course,  to  Gen.  AnselL  and 
I  expected  that  he  would  go  direct  to  the  Secretary  of  War  with  the 
proposition.  Instead  of  doing  that  he  went  to  the  Acting  Chief  of 
btaff  with  a  statement  that  1  concurred  in  the  issuing  of  an  order 
for  my  relief  and  his  designation.  The  Acting  Cliief  of  Staff  never 
even  submitted  it  to  the  Secretary  of  War,  and  the  order  was  marked 
for  suspended  publication.  I  think  that  on  November  10,  when  he 
submitted  this  brief  contending  for  appellate  jurisdiction  in  the  Judge 
Advocate  General,  reversing  tne  whole  practice  of  the  administra- 
tion of  military  justice,  he  reallv  beheved  that  he  was  in  charge  of 
the  office  and  was  thereby  absolved  from  the  necessity  of  consult- 
ing me. 

I  never  knew  that  the  order  had  issued  until  November  17,  when 
the  Secretary  of  War  sent  for  me  and  handed  mo  a  hst  of  appoint- 
ments that  Ansell  had  recommended — ^judge  advocates  from  civil 
hfe — and  asked  me  what  I  thought  of  it.  I  looked  them  over  and  I 
told  him  I  had  a  personal  knowed^e  of  many  of  the  men,  and  that 
I  thought  they  were  all  good  appointments.  He  said  that  he  had 
asked  Gen.  Ansell  whether  he  had  submitted  the  list  to  me  and  that 
Ansell  had  repHed  that  he  had  not,  and  then  said  he  had  brought  him 
an  order  relieving  me  as  Judge  Advocate  General  and  designating 
himself.  I  told  him  of  the  correspondence  between  Ansell  and 
myself  on  this  subject,  but  that  I  knew  of  no  order  having  issued. 
He  replied  that  the  order  had  issued  without  his  knowledge.  This, 
you  will  understand,  was  six  days  before  I  ever  heard  about  these 
Xovember  briefs. 

Senator  Wakren.  Who  was  Acting  Chief  of  Staff  at  that  time  ? 

Gen.  Crowdee.  Gen.  Biddle  was  Acting  Chief  of  Staff.  Well,  the 
Secretary  of  War  explained  to  me  that  he  did  not  intend  that  I 
should  be  reheved;  that  he  expected  to  confer  with  me  from  time  to 
time  about  legal  matters,  and  it  would  be  embarrassing  or  incon- 
venient not  to  have  me  in  charge  of  the  office.  There  followed  the 
following  correspondence  between  us: 

November  17,  1917. 

My  Dear  Gen.  Crowder:  As  the  time  approaches  for  the  reassemblinjj  of  Congresa 
and  the  consideration  of  many  actively  controverted  questions  of  lepal  policy  affect- 
ing the  Military  Establishment,  I  write  you  this  personal  note  to  inquire  something 
of  the  pmsent  character  of  your  burdens  as  Provost  Marshal  General. 

You  wiU  recall  that  in  our  discussions  on  your  assumption  of  that  work,  I  had  a 
c*^rtain  hesitancy,  which  was  due  to  the  fact  that  you  would  necessarily  be  withdrawn 
for  a  substantial  part  of  your  time  from  the  active  guidance  of  the  Judge  Advocate 
Generars  office,  where  I  have  learned  so  confidently  to  rely  upon  you,  and  I  then 
expressed  the  hope  that  after  the  great  machine  necessary  for  the  mobilization  of  the 
«»Iwtive  Army  had  been  organized  it  would  be  possible  for  you  gradually  to  give  it  less 
time — to  leave  it  under  your  supervision  still,  but  demanding  less  of  your  actual 
presence — ao  that  you  could,  with  justice  to  both  offices,  resume  your  activitj*^  in  the 
Judore  Advocate  General's  Department. 

1  am  writing  this  note  not  in  any  way  to  question  the  wisdom  of  the  apportionment 
of  your  time  which  you  have  so  far  made.  The  fine  perfections  of  the  results  of  the 
a^lministration  of  the  selective-servdce  law  could  have  been  attained  in  no  other 
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• 
way  than  by  the  sleepless  vigilance  with  which  you  have  applied  yourself  to  it.     But 
I  shall  be  happy  when  that  work  is  so  far  advanced  as  to  be  more  nearly  automatic 
and  to  leave  you  free  to  return  to  your  task  here,  and  so  I  am  makins:  this  inquiry  a.- 
to  your  own  estimate  of  the  situation, 
(^ordially,  yours, 

Nbwtov  D.  Bakrk, 

Secretary  of  Wn- . 
Gen.  E.  H.  Crowdkk, 

Provnitf  Marshal  General. 


November  18,  1017. 

My  Deak  Mr.  Secretary:  I  am  deeply  appreciative  of  the  statements  in  v.mr 
personal  letter  of  this  date  reepectini?  my  resumption  at  an  early  dat^  of  my  supt^r- 
vision  of  the  Judge  Advocate  (jfeneral's  Office  and  Department. 

In  response  to  your  recjuest  that  I  fix  a  date  when  1  could,  with  justice  to  hotl. 
offices — the  Provost  Marshal  General's  and  the  Judge  Advocate  General'si — ^re?nn>»' 
my  activity  in  the  Judge  Advocate  General's  Department,  I  ha^e  to  ad^'i8e  you  a- 
follows: 

Th?  revised  regulations  providing  for  a  national  classification  and  governing  th» 
s<H' )nd  and  subsetiuent  draft  have  been  printed  and  distributed  to  boards.  T\u' 
or..anization  of  th'*  medical  and  legal  advisory  boards  in  the  several  Stat-^s  L?  w*^!! 
und'»r  wav  and  will  be  completed  at  an'earlv  date.  I  mav  sav  for  your  informatinn 
that  State  ht-adouart'Trt,  district  boards,  and  local  boards  have  b'^en  so  eDthufida^'tic 
in  th'*ir  approval  of  the  new  scheme  and  have  e\"inced  such  a  complete  understai.ii- 
ing  of  it  that  I  do  not  anticipate  grc^at  administrative  difficulty  in  connection  wixb 
the  future  administration  of  this  department. 

I  feel  myself  free  to  advise  you  that  I  can  resume  my  active  8up;»r%inon  of  tin- 
work  of  the  Judge  Advocat'^  General's  Department  at  once,  to  the  ext<?nt  of  givinvf 
at  least  half  of  my  time  to  that  office  and  continue  at  the  same  time  an  efficient  arie- 
quat-^  supervision  of  this  office.     This  is  my  estimate  of  the  situation. 

I  thank  you  for  the  t^rms  in  which  you  have  expressed  yourself  in  your  lett«»r  oi 
this  date. 

E.  H.  Crowder, 
Provost  Marihal  Gen^ni^. 

Upon  receipt  of  my  letter,  the  Secretary  of  War  canceled  the  order 
making  Gen.  Ansell  Acting  Judge  Advocate  General. 

It  is  true  that  Gen.  Ansell's  attempt  to  secure  an  order  givin*r 
him  my  functions  as  Judge  Advocate  General  was  practically  concur- 
rent with  his  preparation  of  a  brief  urging  a  revolution  in  the  military 
system  and  his  circulation  of  a  document  of  such  grave  consequence 
among  every  officer  in  my  office  without  giving  me  the  slightest 
information  of  his  efforts ;  but  it  is  not  true  that  I  knew  of  the  brief 
until  after  the  Secretary  of  War  directed  the  rescinding  of  the  un- 
pu])lished  order  appointmg  him  Acting  Judge  Advocate  ueneral. 

It  is  further  true  that  the  brief  of  November  10,  filed  by  Gen.  Aiisell . 
did  not  tend  to  increase  my  confidence  in  Gen.  Ansell.  In  that  bri<  f 
a  decision  was  referred  to  and  a  statute  quoted  only  in  part  whit  ii. 
when  read  in  full,  rendered  the  decision  of  no  value  to  the  propiwjil 
it  was  invoked  to  support.  Dicta,  in  a  compendium  of  judiciii! 
definition,  concerning  the  word  "review''  were  cited  from  a  page  upoi-. 
which  were  found  more  pertinent  definitions  absolutely  refuting  hi^ 
view,  and  no  reference  made  to  the  more  pertinent  definitions.  It  wa- 
urged  in  that  brief  that  the  power  whicn  it  was  contended  had  Iuhu 
granted  by  section  1 199,  Revised  ^Statutes,  had  been  used  during  tii»- 
(^ivil  War  and  for  a  considerable  period  thereafter;  when  the  ni<»^r 
cui-sory  review  of  the  records  was  convincing  that  such  was  not  th« 
case.  It  was  stated  further  that  the  question  had  not  been  addri»s<r» 
by  tlie  Federal  courts,  when  the  most  frequently  consulted  volunu* 
in  the  office  disclosed  that  such  was  not  the  case  and  referred  dire<'tiy 
to  the  instance  in  which  the  question  had  been  addressed  and  th'*^ 
contention  overruled,  and  further  the  case  was  found  pasted  in  ou' 
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office  file  of  the  Federal  Reporter.  Finally,  it  was  urged  unequivo- 
cally that  such  a  power  resides  in  the  British  judge  advocate  general, 
when  exactly  the  reverse  is  true,  the  actual  point  having  been  authori- 
tatively decided  in  a  joint  opinion  of  the  attomev  and  solicitor  general 
o/Great  Britain  in  1873. 

When  it  is  remembered  that  this  was  in  no  sense  a  controversial 
brief,  but  a  memorandum  addressed  to  the  Secretary  of  War  by  Gen. 
Ansell,  who  stood  in  the  r61e  of  his  legal  adviser,  and  that  it  was 
intended  to  commit  the  Secretary  to  a  course  as  revolutionary  as 
any  ever  taken  by  an  administrative  oflBcer,  I  think  1  may  be  justified 
in  the  feeling  of  caution  that  replaced  my  former  implicit  trust. 

I  think  I  can  fairly  say,  however,  that  this  feeling  of  caution  was  in 
no  wav  permitted  then,  or  at  any  time  thereafter,  to  interfere  with 
the  full  use  of  his  conceded  talents  in  the  task  to  which  he  had  been 
assigned. 

And  this  seems  to  be  the  view  of  the  Inspe<'tor  General  of  the  Armv, 
who  has  inquired  into  the  administration  of  the  office,  and  who  finJs, 
if  I  read  his  report  correctly,  that  on  and  after  this  incident,  although 
his  order  was  canceled  detailing  him  as  Acting  Judge  Advocate 
General — cleaving  him  to  function  as  such  by  virtue  of  seniority — 
his  initiative  was  in  no  manner  impaired  or  disturbed. 

Mv  own  thought  and  feelings  toward  Gen.  -^Vnsell  are  fairly  set 
forth  in  what  I  here  say.  However,  Gen.  Ansell  interjects  a  matter 
into  his  letter  of  Marcli  11  which  connects  up  with  this  period,  and 
which  was  intended  to  show  that  I  had  largely  abandoned  the  office 
and  interest  in  its  administration,  and  that  his  actions  respecting 
the  issue  of  executive  orders  relieving  me  and  detailing  himself  in 
/uJl  rharge  of  the  office,  as  well  as  in  submitting  the  November  brief 
without  my  knowledge,  were  '*in  due  course ''— I  refer  here  to  a  state- 
ment which  is  set  forth  in  the  record  of  hearings,  pfege  220,  as  follows  : 

WTipn  I  came  to  be  the  head  of  this  office  in  the  latter  daye  of  August.  1917,  (ien. 
Crowder  at  that  time,  doubtless  placing  in  me  the  utmost  confidence,  came  to  me  and 
8aid  that  he  ne^•er  intended  to  return  to  this  office  asain :  that  he  had  always  aspired 
to  a  line  command,  and  that  he  intended  to  use  his  oflice  of  Provost  Marshal  (ieneral 
in  the  raisin*?  of  this  new  Army  to  secure  for  himself  a  field  command.  He  told  me 
to  manaee  the  office  in  my  own  way  and  without  further  reference  to  him. 

I  particularly  asked  whether  I  should  consult  him  upon  matters  of  general  policy. 
and  especially  upon  appointments,  of  which  many  would  have  to  be  made.  He  said 
No,'*  but  added,  *  If  I  should  wish  the  appointment  of  any  particular  Judge  Advocate 
fr^  my  spc^-ial  purposes,  I  will  let  you  know"  (p.  220). 

I  take  it  that  there  is  no  one  within  the  Anny  with  whou^  I  was 
iu  any  sort  of  personal  contact  who  did  not  know  of  my  ver  /  great 
l^^sire  for  assignment  t^  field  cx)mmand  in  this  World  War.  liUt  the 
nfiTence  which  the  reader  of  this  charge  of  Gen.  Ansell's  is  left  free  to 
Tiake  is  that  I  proposed  to  administer  the  selective  draft  in  such  a 
kvay  as  to  make  necessary  my  assignment  to  a  field  command,  and 
that  I  proposed  to  bestow  a  few  appointments  in  the  Judge  Advocate 
jcueral's  department  to  further  this  same  special  purpose.  Of 
ourse,  no  conversation  between  Gen.  Ansell  and  myseu,  capable  of 
)eing  so  construed,  ever  occurred.  If  it  had  occurred,  Gen.  Ansell 
md  a  very  plain  and  obvious  duty — first,  to  decline  to  take  over  the 
ifTairs  of  the  department  which  was  to  be  corruptly  administered  in 
>art  by  me  for  such  a  purpose,  and  second,  to  report  the  matter  to 
uperior  military  authority  with  a  view  to  my  trial  by  court-martial, 
•'ailing  to  adopt  either  course,  it  must  be  assumed,  I  think,  that  this 
onstruction  of  our  conversation  is  an  afterthought,  expressed  by 
lim  now  for  the  purposes  connected  with  the  present  investigation. 
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This  invention  of  Gen.  Ansell  has  not  even  the  merit  of  plausibility. 
He  says  that  the  conversation  occurred  in  the  latter  part  of  August. 
The  first  appointments  to  field  command  in  the  National  Army  were 
announced  on  August  6,  1917.  Shortly  thereafter  I  was  informed 
that,  although  recommended  by  Gen.  Bliss,  Chief  of  StaflF,  I  was  not 
recommended  by  the  General  Staff,  and  that  the  Secretary  of  War  had 
adopted  the  view  of  the  General  Staff.  My  relations  with  Gen. 
Ansell  at  the  time  (August,  1917)  were  sufficiently  direct  and  personal 
to  make  it  probable  that  he  knew  from  me  the  facts  that  I  have 
related  above  and  further  that  after  these  first  announcements  I  dis- 
missed all  hope  of  appointment  to  command  rank.  But  Gen.  Ansell 
says  that  the  conversation  between  us  took  place  after  the  events 
above  narrated  occurred. 

From  and  after  the  first  appointments,  which  included  many  of  mv 
juniors,  I  had  given  up  all  tnought  of  appointment  to  command  rank 
and  assignment  to  field  duty  in  France.  It  is  a  fact  that  I  never 
again  contemplated  field  assignment  until  a  year  later,  in  August » 
1918,  when  the  press  reports  gave  first  mention  of  the  probability  of 
an  expeditionary  force  to  Russia.  Then  I  took  up  with  the  Secretary 
of  War,  directly  and  in  a  personal  interview,  my  claims  for  field 
assignment  to  Russia.  I  do  not  doubt  that  the  Secretary  of  War  will 
reccdl  this  personal  interview  and  my  statement  to  him  at  the  time 
that  I  had  regarded  his  decision  in  early  August  of  1917  as  settling 
the  question  once  and  for  aU,  that  I  was  not  to  be  given  commanil 
rank  and  field  assignment  in  France,  but  that  I  felt  that  the  problem 
in  Russia  would  be  both  a  reconstruction  and  a  fighting  problem :  and 
that  as  I  had  had  extended  experience  in  provisional  military  govern- 
ment, both  in  Cuba  and  the  rhilippines,  i  felt  justified  in  being  oven 
aggressive  in  laying  claim  to  the  Russian  assignment.  If  he  has  any 
difficulty  in  recalling  the  facts  I  think  most  of  them  can  be  ^leaneii 
from  a  letter  which  I  sent  to  the  Secretary  of  War  on  the  day  fcmowing 
this  personal  interview,  confirming  my  statements  in  that  interview, 
which  letter  went  by  reference  from  the  Secretary  of  War  to  the  Chief 
of  Staff  and  is  doubtless  on  file  in  the  office  of  the  Chief  of  Staff. 

Undoubtedly  I  had  conversations  with  Gen.  Ansell  about  the  con- 
duct of  the  office  of  the  Judge  Advocate  General.  I  think  it  quit<» 
possible  that  I  told  him  that  he  was  to  have  a  free  hand  in  the  man- 
agement of  that  office,  and  I  know  that  it  was  in  my  mind  to  say,  and 
I  probably  did  say,  to  him,  that  in  respect  of  appointments  of  judge 
advocates  there  were  several  cases  to  which  I  haa  given  consideration 
and  that  I  wished  to  be  consulted  in  order  that  I  might  reveal  the 
status  of  those  applications.  The  statement  that  I  used  language 
indicating  that  I  desired  to  use  these  appointments  as  a  means  of 
building  up  an  influence  which  would  help  me  to  secure  a  line  appoint- 
ment is  wholly  untrue. 

That  Gen.  Ansell  was  not  fully  cooperating  in  the  administration 
of  the  approved  policies  of  the  office  is  evidenced  by  his  attitude 
toward  tne  issue  of  General  Order  No.  7,  about  which  so  much  ha> 
been  said.     In  respect  of  this  order,  G^n.  Ansell  has  said  of  reconi  : 

But  the  duties  of  the  Judge  Advocate  General  were  so  defined  there,  I  said,  tlut 
we  would  be  limited,  in  the  administration  of  military  justice,  to  what  was  set  out  ir. 
that  order,  and  that  we  would  be  denied  the  power,  which  I  deemed  to  be  a  \t*r> 
necessary  one,  in  the  administration  of  justice,  to  recommend  clemency  to  the  Provi- 
dent of  the  United  States  in  all  cases.    So  it  had  been  held  while  I  was  awav  that  tlii- 
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ed  as  a  limitation  to  that  effect,  and  there  had  been  no  recommendation  for 
r  consequent  upon  these  reviews  and  studies  we  made  since  the  time  of  the 
on  of  General  Order  No.  7  until  after  I  got  back  (p.  182,  Hearings). 

r  on  in  his  testimony  Gren.  Ansell  makes  a  claim  that  this 
on  upon  the  power  to  recommend  clemency,  which  was  sought 
3duced  from  General  Order  No.  7,  ''applied,  as  well,  to  repom- 
ions  addressed  to  subordinate  commanders,  as  to  the  Presi- 

ite  the  attention  of  this  committee  to  General  Order  No.  7, 
s  published  in  this  record,  pages  132-133,  and  ask  your  de- 
judgment  as  to  whether  that  order  could  reasonably  be  con- 
as  kmiting  in  any  way  the  power  of  the  Judge  Advocate 
to  initiate  recommendations  for  clemency.  I  can  not  discuss 
ion  very  well  which  does  not  arise  out  of  some  concrete 
;e  of  the  order  issued.  Gen.  Ansell,  in  his  reference  to  this 
,  cites  you  to  no  such  language,  and  yet  he  says  that,  when  he 
k  from  his  trip  to  Europe,  he — 

bull  by  the  horns,  because  it  was  nothing  less  than  that,  and  I  reversed  what 

ig  Judge  Advocate  General  had  in  my  absence  very  properly,  as  a  matter  of 

to  be  the  limitations  placed  upon  our  oflice  to  recommend  clemency,  ana 

i  the  boards  to  review  and  recommend  clemency  in  pn^per  cases,     f  P.  182.) 

the  fact  is  that  the  practice  of  the  Judge  Advocate  GeneraVs 
n  recommending  clemency  was  never  interrupted.  Recom- 
ions  for  clemency  in  appropriate  cases  have  always  been  made. 
;  found  in  General  Order  No.  7  prevented  or  restricted  that 
5.  I  never  knew  that  such  an  interpretation  of  the  order  was 
ed  by  anyone  until  I  read  the  testimony  and  read  Gen. 
;  statement  to  the  contrary.  He  did  not  raise  that  objection 
ural  Order  No.  7  in  the  memorandum  he  filed  in  objection  to 
der  (pp.  93-94),  although  he  says  he  was  not  consulted  about 
e  of  tne  order;  nor  did  he,  while  acting  on  such  cases,  entertain 
view.  The  proof  of  what  I  say  is  record  proof.  As  late  as 
r,  1918,  two  months  and  a  half  after  General  Order  No.  7  had 
it  in  force,  and  just  before  Gen.  AnselVs  departure  for  France, 
K>lf  returned  a  record  to  a  division  commander  with  the  advice 
3  sentence  was  legal,  coupled  with  a  recommendation  that  it  be 
ed  (Case  112666,  Clifton  Cox,  Apr.  17,  1918).  During  Gen. 
J  absence  in  France,  the  Acting  Judge  Advocate  General  was 
mes  J.  Mayes,  who  certainly  recommended  clemency  in  one 
thin  General  Order  No.  7  (Case  115198,  James  Cox,  June  19, 

Whatever  instructions  Gen.  Ansell  gave  upon  his  return  to 
lend  clemency  in  proper  cases,  inaugurated  no  new  practice  in 
spect,  and  it  was  never  necessary  to  do  violence  to  General 
No.  7  in  recommending  such  clomency.  1  treat  this  matter 
xtensively  in  Appendix  No.  Ill(e)  of  my  testimonv,  and  show 
onclusively  by  testimony  given  by  Col.  Clark  and  Col.  Davis 
le  oflice  construction  of  (reneral  Order  No.  7  was  not  what 
nsell  states  it  was. 
Gen.  Ansell  consulted  in  the  preparation  of  General  Order 

On  page  134  of  his  tt^stimony  before  this  committee  Gen. 
says  that  he  was  not  so  consul U^d,  in  the  following  language : 
gh  I  had  brought  them  to  the  att^^ntion  of  the  department,  I 
>t  invited  to  participate  in  those  matters,''  but  goes  on  to  say: 

Seer  in  the  department,  however,  hande<l  me  the  original  draft  of  the  order, 
it  80  strongly  on  the  matter  that  I  took  it  to  Gen.  Crowderand  said,  **It  is  true 
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this  is  a  step  in  the  right  direction,  but  it  does  not  g^o  far  enough.  *  *  *."  Ab<1  ari'-r 
flome  two  or  three  weekn'  argument  the  order  was  finally  amended  and  pn>babl\ 
published  in  February,  so  as  to  stay  all  sentences  in  cases  not  only  of  death  but  '»t 
dismissal  and  of  dishonorable  discharge,  until  we  could  study  the  record  and  ad^^'*e  ~ 
having  no  authority — the  commanding  general.     (P.  134.) 

The  truth  is  that  so  far  from  Gen.  Ansell  not  being  consulted  about 
these  matters,  there  is  positive  evidence  that  he  aid  participate  \n 
the  general  consideration  of  this  order  when  in  preparation,  in  a 
memorandum  which  is  on  file  in  the  department,  dated  January  1-. 
1918,  entitled  ''Memorandum  for  Gen.  Crowder"  and  signed  *'S.  T. 
Anseir'  discussing  the  proposed  General  Order  No.  7  which  was 
known  in  the  office  as  "Maj.  Davis's  proposed  rule/'  which  memo- 
randum is  set  forth  on  pages  93  to  94  of  the  testimony  of  Gen.  Ansell 
before  this  committee. 

When  I  review  all  of  these  facts  in  connection  with  your  questiori 
as  to  the  relations  between  Gen.  Ansell  and  me  I  discover  him,  from 
and  after  the  turning  down  of  his  November  10  brief  contendin<r 
for  appellate  power  in  himself,  in  an  attitude  which  can  not  be  said 
to  have  been  a  cooperative  one  with  the  established  policies  of  the 
office.  While  occasionally  using  the  power  of  clemency  recommenda- 
tions, it  was  not  used  vigorously  to  correct  an  evil  which,  accordiiijr 
to  his  own  testimony,  was  of  growing  magnitude.  Unquestionably 
he  would  have  dealt  with  these  matters  efficient!}'  enough  if  he  had 
been  allowed  himself  to  exercise  appellate  power,  but  nis  attitude 
seems  to  have  been  that  of  a  man  who  would  put  out  a  fire  with  his 
own  hose  or  would  otherwise  let  the  building  burn. 

I  need  not  speak  of  later  events.  The  utterances  before  tris  sub- 
committee indicate  such  a  hostile  attitude  toward  me. as  to  leave  yi*u 
in  no  doubt.  But  it  would  seem  that  I  share  this  hostility  with 
practically  the  whole  Army. 

May  I  digress  for  a  moment  to  make  what  appears  to  me  a  ve^^ 
pertinent  inquiry?  Why  is  it  that  the  Navy,  with  a  system  of 
military  justice  identical  with  that  of  the  ^Vrmy,  has  gotten  through 
this  World  War  without  any  agitation  against  their  system,  for  1 
assure  vou  that  the  systems  are  identical  as  to  fundamentals:  anil 
the  conditions  were  more  or  less  identical.  They  are  lacking  in 
this  appellate  power.  They  expanded  from  50,000  to  750,000  men. 
or  more  than  1,400  per  cent,  while  we  expanded  from  about  200,<H)^l 
to  nearly  4,000,000  -  -or  about  2,00.)  per  cent. 

Senator  Wakrex.  Now,  General,  risjht  there:  they  did  not  have 
men  at  the  front  in  l)attle,  and  that  might  be  stated  as  some  reason. 
But,  if  I  understand  you  correctly,  and  the  other  witnesses  that  havp 
been  before  the  committee,  the-^e  sentences — that  is,  on  the  miniT 
offenses,  and  very  severe  sentences,  long-time  sentences,  etc. — occurreil 
in  the  Army  here. 

Gen.  Cr(^)WI)ER.  A  good  many  of  them  occurred  in  the  Army  here. 
That  is  what  makes  the  comparison  between  the  naval  servTce  an<l 
our  own  appropriate. 

Senator  Lenroot.  Were  there  such  long  sentences  in  the  Navy  ? 

Gen.  Crowuer.  Apparently  the  Navy  found  a  way  of  controUiui: 
the  matter  of  long  sentences,  whether  by  use  of  the  power  of  clemency 
or  by  admonition  to  courts,  or  by  duly  promulgated  admonitions 
upon  the  measure  of  punishment,  1  do  not  know.  They  drew  their 
officers  and  jackies  from  the  same  American  homes  from  which  wo 
drew  our  officers  and  soldiers.     They  had   the  same  problems  i»f 
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(Ibcipline  before  them — and  yet  they  seem  to  have  gotten  through 
the  war  without  any  public  agitation  or  scandal.  How  did  they  do  it  ? 
I  think  that  the  answer  will  be  foimd  to  be  that  they  had  an  energetic, 
alert  man  at  the  head  of  the  Department  of  Naval  Justice,  supported 
hy  a  loyal,  enthusiastic  personnel,  and  using  every  authority  which 
they  had  under  the  existing  law,  but  assuming  no  extraordinary 
authority  like  appellate  power  in  the  Judge  Advocate  General  to 
keep  down  the  measure  of  punishment.  The  fact  is  that  they  achieved 
?ood  results  by  proper  administrative  methods  under  a  system  that 
Ls  fundamentally  identical  with  our  own.  If  our  code  is  a  code  of 
organized  injustice,  ** unworthy  of  the  name  of  law,''  so,  too,  is  theirs. 
If  radical  amendments  are  to  be  made  in  our  code  along  fundamental 
linen,  radical  amendments  should  be  made  in  the  naval  code  as  well. 

Certainly  the  Congress  of  the  United  States  is  not  going  to  extend 
relief  to  the  Army  in  such  a  matter  and  leave  the  Navy  to  live  under 
a  code  which  is  a  code  of  organized  injustice,  *^  unworthy  the  name 
of  law.'*  There  would  be  something  very  inconsistent  in  finding  the 
Army  svstem  fundamentally  wrong,  and.  by  new  legislation,  destroy- 
ing its  fundamentals,  as  it  is  proposed  to  do  in  the  pending  bill,  and  in 
leaving  the  Navy  under  the  kind  of  a  system  which  is  so  severely 
condemned  for  the  Army. 

Senator  Warren.  Just  an  instant,  General.  I  had  occasion  to 
appeal  to  the  Navy,  both  in  the  regular  naval  service  and  the  marine 
•service,  which  is  like  our  Army,  of  course,  in  two  or  three  cases,  and 
I  have  had — I  will  not  say  instant  action,  but  action  very  soon,  where 
a  man  has  been  tried  and  sentenced  to  dishonorable  dischai^e  and 
^confinement,  where  the  man  has  wanted  to  go  back  into  the  service 
and  reenlist  and  cure  his  misdoing.  They  have  been  verv  quick  to 
act  upon  it;  and  I  know  of  two  or  three  cases,  one  of  which  was  in 
the  marine  service,  where  simoly  the  recjuest  was  all  that  was  neces- 
wv.  It  was  so,  very,  very  frequently.  I  suppose  the  same  thing 
was  done  in  the  Army. 

Gen.  Crowder.  It  ought  to  have  been  done. 

Senator  Warren.  It  could  be  done  ? 

Gen.  Crowder.  It  could  be  done. 

Senator  Lenroot.  Do  I  understand  that  it  is  your  tliouglit  that 
the  courts-martial  in  the  Army  felt  that  these  excessive  sentences 
were  rather  favored  by  the  War  Department,  and  that  was  one  of 
the  reasons  for  them  ? 

Gen.  Crowder.  No;  I  do  not  think  they  felt  that  they  wore  favored 
hv  the  War  Department,  but  they  thought  that  the  deterrent  eifect 
oif  the  heavy  sentences  was  needed,  and  they  found  themselves 
unchecked  by  the  War  Department. 

Senator  Lexroot.  And  you  think  they  were  checktMl,  prohnhlv, 
hv  the  Navy  Department  ? 

Gen.  Crowder.  I  do  not  know  what  happened  in  the  Navy 
Department.  I  know  that  they  got  through  without  aiw  of  this 
agitation,  when  they  had  the  same  kind  of  law  to  enforce  (hat  wo  ha<i, 
and  practically  the  same  conditions  to  face. 

There  is  no  effeetive  regulation  by  statute  of  nuixitnuni  linutN  of 
punishment  in  the  British  service.  I  noticed,  howc»v«»r,  a  (Mrcuhir 
issuing  out  of  the  British  war  ollice  cautioning  the  court h  upon  llu^ 
>ubject  of  unequal  sentences  during  the  war,  and  adnionislnng  (Ihmu 
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that  punishment  within  certain  limits  would,  in  the  judgment  of  the 
war  department,  meet  the  requirements  of  discipline. 

Senator  Lenroot.  Do  you  think  that  would  have  been  within  the 
proper  jurisdiction  of  the  Judge  Advocate  GeneraPs  office  ? 

Gen.  Crowder.  To  suggest  to  the  President? 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  To  ask  the  issue  of  an  order  of  that  kind,  to 
suggest,  yes;  the  Judge  Advocate  General  could  have  done  it  at 
any  time.  ^Vjid  when  I  went  back  to  the  office  to  catch  this  storm  of 
accusation,  the  first  thing  I  did  was  to  request  the  issue  of  that  kind 
of  an  order,  reminding  the  field  commanders  that  the  armistice 
had  been  signed,  that  hostilities  had  ceased,  and  that  the  old 
presidential  limits  of  pxmishment  ought  to  be  observed  cxcc}>t 
m  cases  where  they  were  willing  to  make  of  record  the  existence  of 
circumstances  which  would  justify  a  higher  puinishment  than  was 
provided  in  the  President's  limits  govemmg  in  time  of  peace.  That 
order  was  issued. 

Now,  when  I  was  preparing  that  order  I  called  into  conference  the 
head  of  the  military-justice  section,  and  he  said  he  could  supply  me 
with  the  verbiage  of  the  order,  because  he  had  submitted  to  Gen. 
Ansell  the  propriety  of  issuing  or  requesting  the  issue  of  that  kind 
of  an  order  back  in  September,  1918,  and  he  said  that  Gen.  Ansell 
directed  that  an  order  be  prepared  of  that  general  character  for  sub- 
mission to  the  War  Department;  but,  he  said,  *' We  lost  sight  of  it  in 
some  wav,  and  it  never  was  done." 

Senator  Lenroot.  It  never  was  submitted  ? 

Gen.  Crowder.  It  never  was  submitted  to  the  Secretary  of  War 
or  to  the  Chief  of  Staff. 

Senator  Lenroot.  I  want  to  ask  you,  generally,  so  far  as  these 
excessive  punishments  related  to  this  country,  could  there  be  any 

Eossible  good  in  the  way  of  discipline  or  otherwise,  or  what  could  have 
een  in  Uie  minds  of  tnese  officers  on  these  courts,  in  infficting  these 
very  excessive  punishments  ? 

Gen.  Crowder.  Solely,  as  I  see  it,  the  deterrent  effect;  most  of 
them  having  been  adjudged  after  the  call  came  from  France  that 
they  needed  bullets  rather  than  bread,  and  when  our  conunands 
were  disintegrating  through  absences  without  leave  and  other  of- 
fenses that  seemea  to  show  a  lack  of  the  discipline  that  the  Army 
would  have  to  have  if  it  was  to  go  up  against  as  determined  an 
enemy  as  the  Hun.  And  they  adopted  the  view  then  and  there  that 
the  only  means  that  they  had  to  strengthen  the  discipline  of  the 
Army  was  heavy  sentences  of  courts-martial — ^not  the  only  means, 
but  the  essential  one. 

Senator  Lenroot.  Do  you  think,  from  the  standpoint  of  deterrent 
effect  alone,  that  there  is  any  difference  between  a  10-year  sentence 
and  a  25-year  sentence  ? 

Gen.  Crowder.  Personally,  I  do  not. 

Senator  Lenroot.  No. 

Gen.  Crowder.  I  think  it  was  a  mistaken  view,  and  that  was  the 
time  to  speak  a  word,  especially  to  Army  commanders  in  this  country 
and  I  believe  if  that  word  had  been  spoken  we  would  have  heard 
nothing  about  this,  because  I  have  yet  to  encounter  a  disposition 
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he  part  of  commanding  generals  in  the  field  to  reject  advice 
I  from  the  War  Department,  or  a  disposition  on  their  part  to 
themselves  into  any  kind  of  hostility  to  duly  communicated 
tion.or  request.  It  is  true  that  the  Secretary  of  War  could 
ve  directed  or  controlled  courts  as  to  the  quantum  of  punish- 
tior  the  commanding  generals  as  to  the  amount  of  punishment 
ould  approve,  but  he  could  have  requested  them  to  observe 
limits,  and  I  believe  that  reauest  would  have  been  effective; 
alert  man  at  the  head  of  the  aepartment  would  have  followed 
5urse  where  it  was  necessary  to  keep  down  these  heavy  sen- 
tor  Warren.  As  I  understand  it — and  I  want  you  to  correct 
[  am  wrong — the  machinery  of  your  department  when  vou 
IS  a  matter  of  fact,  the  Judge  Advocate  General,  and  Gen, 
was  acting,  was  somewhat  out  of  gear  during  these  times  when 
Dught  of  severe  punishments,  etc.,  came  up;  there  was  not  that 
ly  of  action  that  had  preceded. 

tJROWDER.  Strange  to  say,  I  was  so  absorbed  in  the  draft 
lad  little  or  no  knowledge  of  the  fact  that  these  sentences  were 
^ven,  and  there  was  little  discussion  between  Gen.  Ansell 
^self  regarding  them  prior  to  the  armistice,  that  I  can  now 
5t;  certamly,  1  had  no  adequate  warning  from  himt)f  the  condi- 
lich  he  has  sensationalized  before  the  country.  As  I  say,  when 
Dubled  the  number  of  men  to  be  furnished  in  March  of  1918, 

the  number  for  April,  and  trebled  it  again  for  May  and 

ind  then  put  upon  me  the  almost  insurmountable  task  of 

401,000  men  in  July,  I  lost  all  contact  with  the  rest  of  the 

I  was  oblivious  to  what  was  going  on  up  there  in  the  Judge 
ite  General's  office  along  those  lines;  and  I  never  got  the 
ntil  I  went  back  after  uie  armistice  to  take  control  of  the 
nent.  Since  then  I  have  had  the  duty  of  tr\nng  to  explain 
ing  to  the  American  people  and  to  Congress,  as  they  called  for 
ation. 

ve  remaining,  this  matter  of  trying  to  interpret  the  pending 
id  its  application  to  a  particular  case,  but  I  notice  that  it  is 
o'clock. 

tor  Warren.  Yes;  I  have  to  go  into  a  conference  with  the 
at  2  o'clock,  and  Senator  Lenroot  has  a  matter  upon  the  floor 
Senate,  so  that  we  shall  have  to  adjourn  over, 
tice  that  permission  was  given  to  Gen.  Ansell  while  he  was 
Jig  to  say  what  he  chose  about  an3'body  or  anything,  practi- 
md  for  that  reason  I  wanted  to  sav  that  so  far  as  the  com- 
was  concerned  there  was  nothing  held  back. 
Crowder.  There  is  a  mass  of  accusation  and  defamation 
ich  I  shall  call  the  attention  of  the  committee  later.  In 
;  it — quoting  it — I  exhausted  an  alphabet,  and  then  some, 
personal  accusations  against  myself. 

itor  Warren.  Do  you  mean  that  you  have  assembled  all  that? 
.  Crowder.  Of  one  witness  only.  Gen.  Ansell,  and  there  are 
al  accusations  against  the  Secretary  of  War  that  carry  you 
through  the  alphabet  to  V,  as  I  now  remember;  and  there  are 
al  accusations  against  the  American  Bar  Association  com- 
,  against  the  bureau  chiefs,  against  Gen.  Kreger,  against  the 
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Inspector  General,  and  against  ex*President  Taft,  and  I  have  it  all 
extracted  here;  and  before  I  get  through  with  my  testimony  I  want 
to  pass  up  to  the  committee  the  responsibility  of  leaving  it  un- 
answered. If  it  is  true,  if  it  is  only  half  true,  yes,  if  it  is  one-tenth 
true,  it  is  the  duty,  it  seems  to  me,  if  I  may  be  permitted  to  suggest  it. 
of  the  House  of  Representatives,  to  present  articles  of  impeach- 
ment, and  of  the  Senate  to  organize  itself  into  a  high  court  of  im- 
peachment, and  it  is  the  duty  of  the  President  of  the  United  States 
to  take  personal  control  of  the  War  Department  and  order  a  few 
courts-martial. 

Senator  Lenroot.  You  think  that  court-martial  would  not  l)e 
sufficient,  and  we  would  have  to  take  up  impeachment  ? 

Gen.  Cbowder.  Yes;  I  think  impeachment  would  be  necessar}'. 

(Thereupon,  at  1  o'clock  p.  m.,  the  subcommittee  adjourned  until 
Tuesday,  6ct.  28,  1919,  at  10  o'clock  a.  m.) 
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MEM  OF  THE  ARTK  LES  OF  WAR. 


TUB8DAY,  OCTOBBB  28,  1919. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

WashifigtoUy  />.  (\ 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations  at  10.30  oVlook  a.  m.,  Senator 
Francis  E.  Warren  presiding. 

Present:  Senators  Warren  (chairman)  and  Lenroot. 

STATEIIEHT  OF  XAJ.  GEH.  EHOGH  H.  CBOWDEB     Bteumed. 

Gen.  Crowder.  Gentlemen,  I  thought  I  had  discovered  at  our  lost 
session  a  desire,  and,  of  course,  a  commendable  one,  to  finish  at  the 
earliest  date  possible. 

Senator  Warrex.  We  certainly  do  not  want  to  cut  vou.ofi  at  all. 

Gen.  Crowder.  I  can  abridge  what  I  have  to  say  by  introducinu: 
certain  memoranda  that  I  have  prepared-  personal  accu^atii>ns  and 
my  replies  thereto — and  would  unhesitatingly  follow  that  couino 
biit  for  the  fact  that  it  might  be  said  by  -some  that  in  following  such 
a  method  I  was  avoiding  cross-examination  on  my  testimony.  If  I 
could  be  reheved  of  that  inference,  I  would  go  ahead  and  groat ly 
ahridge  the  hearings  by  submitting  thc^c  memoranda  witlu)\il 
reading  them. 

Senator  Lenu(K>t.  I  think  that  coui-so  will  be  entirely  sa(isfai*lory 
to  the  committee:  and,  of  course,  if  we  de-iro  to  cron-s-exannne  voii 
upon  any  points,  we  can  do  that  later. 

Gen.  Crowder.  That  will,  of  course,  help  out  (luitc  a  gt»od  deal. 

In  the  discussion  of  the  November  briefs  at  the  last  hearing,  a 
reference  was  made  to  the  Texas  case,  and  at  least  one  incjnirv  whm 
made  respecting  the  rank  of  the  soldiers  tried  and  the  adnuiUMlrMtivo 
course  pursued  with  respect  to  them  sub -eciuent  to  tlie  trial  NVtMo 
they  honorably  restored  to  duty  to  serve  out  their  original  enli».|  uhmU 
period**  or  were  they  permitted  to  reenlist  ^  I)id  thev  lo^i^  (Ihmi 
continuous-service  statas  and  their  continuous-st»rvir(»  pay  i 

TEXAS    MITIW   CASKS. 

In  speaking  of  these  cases,  Gen.  Ansell  says  (p.  1  IS) : 

Now  (the  Secretary],  upon  the  advice  of  the  Jn.liff.  \(1\m«iiI«.  Ocnoiul  •  •  • 
-ay?  U.  these  unjustly  convicted  men:  'I  will  d..  convi-nii-nl  ni-luo  1  will  iMnmit 
VMUtoreenliPt"     ♦    •    ♦    the  Socretarv' Maid:    •  I  will  pmmt  vu,i  I iilM  „h,|,m 
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a  statute  which  says  that  when  a  man  has  been  i^roperly  convicted  and  the  Secretary 
of  War  believes  that  he  has  actually  expiated  his  offense  and  has  shown  that  he  i?  j 
good  man,  the  Secretary  may  then  waive  the  inhibitions  placed  upon  his  reenli»t- 
ment  by  the  act  of  1894,  to  the  effect  that  no  man  who  has  been  dishonorably  dif- 
charged  from  the  Army  can  be  reenlisted  therein.  ♦  *  ♦  Thus,  these  men  are 
graciously  permitted  their  reenlistment  as  a  privilege  in  an  Army  from  which  they 
have  been  illegally  expelled  and  in  which  they  can  start  to  work  up  again.  They  ki?*-. 
besides,  their  right  to  continuous  service  and  continuous-service  pay."     (P.  118.  ;• 

This  statement  is  erroneous  in  the  following  regard:  The  men 
were  not  reenlisted,  but  were  honorably  restored  under  the  act  of 
March  4,  1915,  which  abolished  military  prisons  and  substitutes!  in 
their  stead  the  United  States  Disciplinary  Barracks.  That  law  per- 
mitted either  reenlistment  or  honorable  restoration — this  honorable 
restoration  to  be  effective  to  revive  the  original  enlistment  contract 
for  a  period  ecjual  to  the  period  not  served.  Upon  the  completion 
of  the  full  period,  which  would  be  the  original  period,  a  man  with  a 
good  record  after  restoration  would  be  entitled  to  an  honorable 
discharge  from  that  enlistment.  The  actual  orders  issued  in  the 
case  of  the^e  men  were  the  following: 

January  2,  19 1>. 
From:  The  Adjutant  General  of  the  Army. 

To:  The  (V>mmandant  United  States  Disciplinary  Barracks,  Fort  LeavenM-orth,  Kan- 
Subject:  Restoration  to  duty. 

In  the  case  of  each  of  the  following-named  general  prisoners,  the  unexecuted  p  'F- 
tion  of  the  sentence  published  in  G.  C.  M.  O.  No.  1174,  Southern  Department,  Ort  •- 
ber  16,  1917,  is  remitted;  he  is  honorably  restored  to  duty  under  the  enlistment  en- 
tered into  by  him  on  the  date  set  after  his  name;  is  transferred  as  private  to  the  FieUi 
Artiller\',  unassigned,  and  is  detailed  to  duty  at  the  United  States  Disciplinary- 
Barracks  for  a  period  not  to  exceed  three  months: 

Rupert  P.-  Orndorff,  formerly  private.  Battery  A,  Eighteenth  Field  Artillery, 
enlistment  of  December  22,  1913. 

Roller  Graves,  formerly  private,  Battery  A,  Eighteenth  Field  Artillerv;  enlistment 
of  December  12,  1916. 

Andrew  J.  Brown,  formerly  private,  Battery  A,  Eighteenth  Field  Artillerj';  enlin- 
ment  of  November  23,  1914. 

John  Van  De  Vooren,  jr.,  formerly  private,  Batter>^  A,  Eighteenth  Field  Artillery 
enlistment  of  February  7,  1916. 

Frank  J.  Adamik,  formerly  private,  Battery  A,  Eighteenth  Field  Artillery:  enlist- 
ment of  February  10,  1916. 

John  J.  Puryanda,  formerly  private,  Battery  A,  Eighteenth  Field  Artillerv;  enlist- 
ment of  July  20,  1915. 

Wilfred  R.  Knight,  formerly  private,  Battery  A,  Eighteenth  Field  Artillery;  en- 
listment of  January  14,  1916. 

Clarence  Maheu,  formerly  private,  Battery  A,  Eighteenth  Field  Artillerj':  enlist- 
ment of  September  19,  1913. 

Calvin  E.  Kunselman,  formerly  private,  Battery  A,  Eighteenth  Field  ArtillerN 
enlistment  of  November  29,  1916. 

Ralph  K.  Green,  formerly  private.  Battery  A,  Eighteenth  Field  Artillery;  enlist- 
ment of  November  29,  1916. 

By  order  of  the  Secretary  of  War. 

J.  A.  Barry, 
Adjutant  GeneraL 

The  statement  is  erroneous  in  another  regard.  Gen.  Ansell  static 
that  these  men  lost  their  right  to  ''continuous  service''  and  to  '*con- 
tinous  service  pay."  This  matter  has  been  taken  up  by  Maj.  Ben- 
nett, of  the  Judge  Advocate  Generars  office,,  under  my  direction,  and 
with  the  Auditor  of  the  War  Department  and  the  Finance  Officer  of 
the  War  Department,  with  the  result  stated  in  the  following  memo- 
randum: 
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October  3,  1U19. 
fltice. 
'.  A..  SW. 

urn  for  Gen.  Crowder: 
ontinuoufl  service  pay — ^Texas  mutiny  case. 

x)rdance  ^-ith  your  direction,  I  have  made  an  invostif^tion  on  to  tho  accu- 
J  statement  of  Gen.  Ansell  before  the  Senate  Military  Committee  to  the 
the  10  men  sentenced  to  dishonorable  disrhan^  in  the  Texan  mutiny  cam 
leir  rif^ht^,  as  a  result  of  having  been  dislionorably  di8(*har^(l  from  tlio 
continuous  service  pay. 

men  were  not  deprived  of  their  right  to  continuous  Hor\*ice  ])ay  by  nMunm 
ahonorable  dischsjfge  from  the  Ber\'ice  and  Rubw'quent  roHtonition.  The 
the  finance  officer  of  the  War  Department,  and  the  Controller  of  the  Tn»as- 
3  where  the  facts  are  identical  with  the  facts  in  the  cases  in  question,  are  to 
hat  the  act  of  restoration  places  the  man  back  in  his  old  enlistment,  and  that 
ation  of  that  enlistment  period  the  man  may,  within  the  i'lnu^  six^cificd  in 
iou8-ser\'ic e-pay  act,  reenlist  and  be  entitled  to  and  receive  the*  in(  n'awMl 
ized  for  another  enlistment  period. 

estion,  so  far  as  the  records  of  the  finance  office  and  the  office  of  the  .\ii(litor 
Department  show,  has  been  raised  as  to  the  ri^ht  to  continuouH  MTvicc  i)uy 
he  10  men  dishonorablv  discliar^d  and  later  n>HtonMl  to  duty.  I  wiis 
the  finance  office  and  tne  auditor'n  office  that  should  tliis  (|iu>Hti()n  lat<T  be 
ler  the  present  facts  they  would  hold  these  men  entitled  to  continuous 

(■.  A.  llE.NNKTT, 

Major y  Judge  AdvornU. 

Lnaell,  on  pages  117-118,  aays: 

us  see  what  situation  it  left  those  men  in,  nu*n  of  from  3  to  20  years'  wTvic<» : 
sioned  officers. 

These  men  were  branded  as  mutineern  by  the  judjrmeut  of  a  court,  im*- 
Pheir  service  terminated  that  moment,  their  cailisinn-nt  wium  cut  sliort; 
lity  of  their  service  was  interrupted ;  their  continuous-service  i>iiy  ha<l  been 
r  from  them.    (Page  118.) 

cords  of  the  office  of  The  Adjutant  Goiioral  show  that  all  of 
m  were  serving  in  their  first  eidistnuMit  except  one,  Sergt. 
Poryanda,  who  was  serving  in  his  second  enlistment,  upon 
}  entered  July  20,  1015;  trial  occuired  September  17,  11)17. 
VnseD's  statement,  therefore,  as  to  the  length  of  service  of 
n,  is  erroneous. 

ther  discussing  the  November  briefs,  I  referred  to  tlie  fact 
)  of  the  17  officers  concurring  with  (len.  Ansell  upon  his 
Iding  that  appellate  power  was  vested  in  the  Judge  Advo- 
leral  by  the  terms  of  section  1100  of  the  Revised  Statutes, 
isequently  before  this  conunittee  withdrawn  that  concur- 
id  expressed  their  nonconcurrence  in  the  conclusion.  These 
?ers  were  Lieut.  Col.  Alfred  E.  Clark,  a  lawyer  from  Port- 
egon,  commissioned  in  tlie  Judge  Advocate  (leneral's  (h^part- 
d  serving  in  the  <lepartment  througliout  the  war  in  the  gi*ades 
•  and  lieutenant  colonel;  and  Col.  K.  G.  Davis,  a  lawyer  from 
a  ^aduate  of  Wi^st  Point,  but  who,  for  many  years,  has 
icticing  law  in  the  State  of  J(hiho,  at  Boise.  I  promised  to 
the  record  where  they  had  with(h'awn  that  <M)ncurrence,  and 
and  that  to  the  stenographer  to  put  in. 

:  urged  by  Senator  Chand)erhiin  to  short(»n  his  t(»stimonv  as 
s  possible  on  this  particular  point,  Lieut.  Col.  Alfred  E. 
»plied: 

xxl,  I  ran  ronchidc  tliis  then  by  niniply  Ki\yinjr  that  I  did  not  finally  apree 
.  Ansell.  (P.  173,  hearini;  before  the  Senate  Military  Affairs  Committee 
5,  Feb.  26,  1919;  noe  alno,  pp.  172  an<l  174.) 
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Till-  si'cuikI  offiwr,  Ciil.  E.  G.  Diivia,  testifying  on  ihp  sHmctlifl 
(see  pp.  203  and  204  of  the  aamc  hearing),  said :  1 

U'hcrl  the  rcinrliu-irm  llmt  thi-  beln-r  U'gii  ojuiiiif  I 
n.  koneU  haa  aiHUnuxl.     (P.  ■HU.)  ' 

I  add  these  in  ord«r  that  niv  U?stiin()ny  may  he  r<»nipl('Io  by  refer- 
ence to  the  published  liearings  of  the  ^late  Military  Affairs  Cum- 
mittec. 

The  reasons  yivcn  liv  thi'-;e  otlicers  are  the  foundation  of  my  furliiiT 
statoment  thai  if  all  those  <;entleinen  who  ponrurred  with  Gen.  AnscU 
on  that  hriiif  werv  rallinl  hi-fure  the  eoiimiltee  and  uskod  if  thn  il 
prcHont  adhered  to  the  view  lUat  section  1199.  properly  construaii 
conferred  appellate  power  iij)on  the  Judge  Advocate  General,  all  but 
two  or  three  might  likewise  wi(h<iraw  their  eoiirurrence  previcusli 
expressed.  I  have  no  personal  knowledge  of  their  \-iews.  I  nn 
only  antiri|)ate  tliat  when  they  are  told  thai  there  was  eoncealment 
in  the  November  brief  of  an  express  grant  of  appellate  power  iii  tlif 
bankrupley  statute  invoked  aw  a  legislative  precedent;  that  t!« 
legislative  history  of  seetion  1199  was  inaceuratelv  discussed;  thit 
the  views  and  pnictice  of  Judge  Ailvorates  General  Holt  and  Duuii 
upon  this  suhjeet  were  niis,<ttited;  llmt  the  statement  that  iioanifl 
in  the  I'nited  Stnles  Imd  ever  pjisrii-d  upon  the  question  wa-;  erroiif- 
oils;  and  that  the  statement  that  the  Judgi-  Advocate  General  of  tbi' 
British  .Vrmy  exercised  this  power  was  likewise  crronoous:  when  thpy 
realized  that  all  (ivo  propositions  upon  which  Gen.  AnseU'a  eonstrui-- 
tion  was  predicated  were  either  misstatements  or  misleading  stali^ 
menta.  they  would  have  no  course  but  to  withdraw  their  conrurrenci'. 

Further,  in  discussing  the  November  7  briefs,  I  referrrd  to  Ihc  finl 
that  in  concluding  my  opinion  of  November  27  I  had  promised  » 
further  study  of  this  question  of  appellate  power,  first  to  see  it  it 
could  not  be  deduced  out  of  the  inherent  power  of  the  President  iS 
constitutional  commander  in  chief,  I  also  stated  to  the  Secretary  of 
War  that  if  it  couhl  not  be  deduced  in  that  way  I  would  present  b 
project  of  legislation  which  would  confer  this  appellate  power  upon 
the  President  in  expn-ss  terms,  I  prepared  that  project  of  legislation 
conferring  upon  the  Presi<lent  in  express  terms  this  appellate  power. 
and  submitted  it  to  the  Secretary  of  War  in  January,  which  he,  in 
turn,  submitted  to  the  chairmen  of  the  two  military  committees 
of  Congress  on  January  19,  1918,  with  an  elaborate  presentation  of 
the  reasons  why  such  legislation  should  be  enacted.  In  respect  of 
this  project  I  have  to  answer  the  following  charges  made  before 
this  coimnittee  by  Gen.  Ansell: 

I  ell  mid  like  t'l  Kay  Ihikt  1  luvi-  never  lielieveil.  and  [  have  k>oiI  rea>')UH  tixool 
l)elje villi;,  thur  ibit.  hill  umh  ^'iibiiiilteil  1  >  ihis  iiody  iu  ^ood  (aith.  Ihai  bill  *v 
drafh'rl  ami  ^iibiiiiKiil  hv  the  Jini^c  Vdvocate  fieneral  of  the  .\rinv,  ihroiitih  >^ 
with  lli-iiiiiiriva|.if  th-  S...Tol.irv  of  \V,ir.  Thi- qiie^tiin  in.  Did  the  Judge  Advorwi- 
(JciLMnil  of  I  he  Arriu  iLud  the  Spcn-lftrv  of  War  a  I  that  time  want  anv  rpvii*>n-  potti' 
And  rfall.v,  d.i  Ihcy  want  any  tmn-?    (P,  HI.)  '  ' 

Anil  furllu'r  he  said: 

II  ir<  -Imiiliniiit  ah  i  thiil  hi"  i(hp  iwXfn-  Advorate  Cieneral'sl  intt-recl  wai  n«1  "uih 
a«  ti.  |in«liir.'  siilwrinpnt  elTorl  lo  .secure  the  enactment  of  this  le^lation.    (P.  219. 

Further  critieiziiig  the  bill,  Gen,  Ansell  says  that  if  the  Secretary 
of  War  and   the  Jtnlge  Advocate  General  had  intended   any  rea 
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revisory  power,  the  bill  itself  is  evidence  to  the  contrary,  and  then 
adds  that  it  gave  the  power — 

(1)  To  set  aside  the  finding  of  "not  guilty,"  an  acquittal,  and  to  substitute  for 
it  a  conviction  j    ♦    ♦    ♦ 

(2)  To  substitute  a  finding  of  a  large  offense  for  one  of  minor  or  lesser  included 
degree:  and 

(3)  To  strike  down  a  smaller  punishment  and  substitute  for  it  a  lander  one.  (P. 
110.) 

He  adds: 

I  cai  hardly  conceive  that  anybody  would  submit  such  a  bill  as  that  to  the  Con- 
Krass  of  the  United  Statea  expecting  it  to  pass  up^n  thorough  investigation,  because 
few  men  in  touch  with  the  pe  )ple  of  the  United  States,  representatives  of  the  people 
of  the  United  States,  woula  ever  give  their  approval  to  a  propjwition  that  is  so  un- 
American,  80  basically  illegal,  and  unjust  and  unfair,  as  to  permit  any  man  to  strike 
Jown  the  judgment  of  a  court  to  the  disadvantage  of  the  accused,  substituting  harshei 
punishment,  narsher  penalties,  than  the  court  awarded.     (P.  111.) 

I  am  frank  to  say  that  if  the  project  of  the  bill  formidated  by  me 
and  transmitted  by  the  Secretary  of  War  to  Congress  means  what 
Gen.  Ansell  says  it  means  or  can  be  reasonably  construed  to  mean 
what  he  says  it  means,  then  I  have  given  strong  evidence  of  incom- 
petency to  discharge  the  duties  of  the  office  of  the  Judge  Advocate 
General.  Let  us  take  up  seriatim  the  construction  Gen.  Ansell 
places  upon  this  bill. 

In  order  for  you  to  appreciate  the  points  I  have  to  make,  it  would 
be  helpful  if  you  had  the  bill  before  you. 

Senator  Lenroot.  Where  is  that  printed  in  this  record  ? 

Gen.  Crowder.  It  is  on  page  108  of  this  record. 

Senator  Lenroot.  Yes;  I  have  it. 

Gen.  Crowder.  I  will  wait  long  enough  in  my  comment  for  you 
to  glance  over  that  bill.     The  italicized  portion  there. 

Senator  Lenroot  (after  examining  the  bill).  Very  well. 

Gen.  Crowder.  Now,  the  bill  vests  in  terms  in  the  President  the 
power  to  set  aside  any  finding  in  whole  or  in  part.  The  words  of 
grant  in  this  project  are  *' disapprove,  vacate,  or  set  aside,''  and 
that  is  all  the  power  that  the  bill  confers  upon  the  President  in 
respect  of  the  findings.  Where,  I  ask,  is  the  power  given  to  substi- 
tute a  conviction  for  an  acquittal? 

Gen.  Anseirs  next  contention  is  that  the  bill  gives  the  power  "to 
substitute  the  finding  of  a  large  offense  for  one  of  minor  or  lesser 
included  dcCTee."  Where,  I  ask,  is  this  power  conferred?  As  I 
have  said,  the  bill  in  terms  gives  the  President  the  power  "to  dis- 
approve, vacate,  or  set  aside  any  finding  in  whole  or  in  part."  Is 
there  anything  said  here  about  the  power  to  substitute  a  finding  of 
guilty  of  a  larger  offense  for  a  finding  of  a  smaller  or  included  offense  ? 
Can  anyone  contend  that  under  the  language  of  this  bill  the  Presi- 
dent may  substitute  for  a  finding  of  ^ilty  of  manslaughter  a  finding 
of  guilty  of  murder  ?  Again  I  say  it  is  impossible  to  imderstand 
how  any  such  contention  could  be  made. 

Senator  Warren.  Your  contention  is  that  it  was  all  in  the  other 
direction  ? 

Gen.  Crowder.  But  this  construction  of  Gen.  Ansell  passed 
unchallenged,  and  a  reader  of  what  he  said  might  conclude  that  his 
remarks  were  convincing  to  the  committee. 

Now,  I  have  got  something  more. 

132265— 11>—PT  8 7 
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Senator  Lenroot.  I  would  just  like  to  ask  you  this:  Your  theory 
is  that  an  acquittal,  even  though  this  would  be  translated  as  giving 
him  a  right  to  set  aside  a  finding  of  an  acquittal,  and  the  court  having 
dissolved,  even  if  that  had  been  set  aside,  there  was  no  further  power 
in  the  reviewing  authority  ? 

Gen.  Crowder.  If  the  court  had  adjudged  an  acquittal  both  the 
reviewing  authority,  and  the  President  were  absolutely  powerless. 
They  can  not  control  the  court. 

Senator  Lenroot.  No;  I  mean  under  this  bill. 

Gen.  Crowder.  This  bill;  it  did  not  change  the  situation. 

Senator  Lenroot.  Of  course,  technically,  this  would  give  power  to 
set  aside  a  finding  of  acquittal. 

Gen.  Crowder.  Yes ;  but  the  power  of  disapproval  of  an  acquittal 
has  been  exercised  from  time  immemorial  under  the  common  law, 
military,  imtil  recently  when  we  changed  all  that  by  an  Executive 
order.  But  there  never  was  power  in  any  reviewing  authority,  even 
the  President,  to  substitute  a  conviction  for  the  disapproved  verdict 
of  acquittal. 

Senator  Lenroot.  Yes;  but  heretofore  the  President  himself  had 
no  power  to  set  aside  a  verdict. 

Gen.  Crowder.  Of  acquittal  ? 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  Yes;  he  had,  when  he  was  the  reviewing  or  con- 
firming authority. 

Senator  Lenroot.  Under  what  ? 

Gen.  Crowder.  Under  the  common  law,  military. 

Senator  Lenroot.  I  had  supposed  the  theory  was  that  he  had 
not. 

Gen.  Crowder.  Perhaps  a  part  of  our  difficulty  is  in  the  use  of 
words.  I  can  not  distinguish  between  the  legal  effect  of  the  two 
terms,  *' disapprove''  and  '* set  aside." 

Senator  Lenroot.  I  had  understood  that  it  was  taken  for  granted 
that  while  the  President  might  disapprove  a  finding,  that  did  not 
set  aside  the  verdict.  In  other  words,  it  did  not  remove  the  stigma, 
the  mere  disapproval,  unless  the  court  followed  it  out  by  action. 

Gon.  Crowder.  Disapprove  a  finding  of  acquittal  ? 

Senator  Lenroot.  Yes :  any  finding. 

Gen.  Crowder.  If  he  disapproves  a  findhig  that  is  the  end  of  the 
case;  there  is  an  absolute  wiping  out  of  the  consequences. 

Senator  Lenroot.  Oh,  the  consequences! 

Gen.  Crowder.  You  can  not  disturb  the  historical  fact  that  a 
court  has  met  and  has  reached  a  finding  of  guilty. 

Senator  Lenroot.  Yes. 

Gen.  Cro^tjer.  But  the  reviewing  or  confirming  authority  is  a 
part  of  the  court.  If  he  withholds  approval  of  the  findings  of  the 
court  they  have  no  validity;  and  yet  we  have  always  held  that  it 
had  this  much  validity,  that  there  has,  in  such  case  (except  where  the 
disapproval  was  based  on  jurisdictional  grounds)  been  double  jeopardy 
or  a  previous  trial. 

Senator  Lenroot.  I  understand  that;  but  I  think  it  is  very  ira- 

fortant  whether  I  have  misunderstood  the  theory  throughout  here, 
had  understood  that  one  of  the  reasons  whv  it  was  agreed  by  both 
sides  to  the  controversy  that  there  should  oe  this  appellate  power 
vested  somewhere,  was  Ihat  under  the  law  as  it  now  stands,  whue  the 
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President  could  relieve  the  defendant  from  the  consequences  of  a 
verdict,  he  had  no  power  to  set  aside  that  verdict.  Now,  am  I  wrong 
about  that  ? 

Gen.  Crowdeb.  I  do  not  think  there  is  any  difference  between  us, 
if  we  can  understand  the  terms  in  which  we  are  talking.  When  he 
disapproves  a  finding  and  a  sentence,  I  can  not  mvsolf  distinguish 
the  difference  between  that  and  the  setting  aside  oi  the  finding  and 
sentence,  because  neither  has  any  validity  until  it  has  the  approval 
of  the  superior  authority;  and  lacking  validity  it  remains  not  a 
finding  of  guilty,  not  a  sentence.  It  is  just  as  necessary,  Senator, 
that  the  reviewing  authority  approve  in  order  to  give  the  finding 
and  sentence  validity  as  it  is  tnat  the  court  should  have  adjudged 
the  finding  and  sentence. 

Senator  Lexroot.  I  mav  have  gotten  an  entirely  incorrect  idea 
of  what  this  involved.  I  Ihad  supposed  that  the  defect  in  the  law 
was  that,  while  they  had  the  power  to  disapprove,  it  only  related  to 
the  execution  of  the  judgment. 

Gen.  Crowder.  Oh,  no. 

Senator  Lenroot.  And  that  the  very  purpose,  both  of  tliis  bill 
and  of  the  l^slation — ^to  that  extent  both  sides  are  agreed — was  ta 
vest  the  power  in  some  appellate  body  to  set  aside  actually  and  re- 
move the  stigma  of  a  verdict,  in  case  it  was  wrongfully  rendered. 

Gen.  Crowder.  I  now  see  clearly  what  obstructs  a  complete  under- 
standing. There  are  two  classes  of  cases  to  consider.  First,  those 
in  which  the  President  is  the  reviewing  or  the  confirming  authority; 
second,  the  large  class  of  cases  where  a  subordinate  commander 
is  the  convening  and  reviewing  authority  and  whose  action  by  way 
of  approval  or  disapproval  is  Imal.  Taking  the  latter  class  of  cases, 
suppose  the  subordmate  commander  disapproves  a  finding  of  guilty; 
what  is  there  left  of  the  case  ?  Nothing.  That  man  is  in  the  condi- 
tion of  a  man  who  has  been  acquitted.  You  need  no  remedy  to 
reach  his  case. 

Senator  Lenroot.  That  is  where  the  convening  authority  reviews  ? 

Gen.  Crowder.  Where  the  convening  authority  reviews? 

Scaiator  Lenroot.  Yes. 

Gen.  Crowder.  The  same  thing  is  true  in  the  class  of  cases  which 
come  from  the  court  to  the  President  as  the  convening  or  confirming 
authority.     He  withholds  his  approval,  or  he  disapproves. 

Senator  Lenroot.  The  language  is  very  different  in  the  two  easels. 

Gen.  Crowder.  I  do  not  understand  so. 

Senator  Lenroot.  The  language  is  verv  different  in  the  two  cases, 
is  it  not;  of  the  power  of  the  President  and  the  power  of  the  convening 
authoritv  to  review  ? 

Gen.  Crowder.  Not  where  they  are  both  convening  authorities. 

Senator  Lenroot.  No;  I  understand;  but  where  they  appeal  to 
the  President  ? 

Gen.  Crowder.  Where  the  President  is  the  confirming  authority? 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  Then  he  passes  upon  both  the  findings  of  the 
court  and  the  action  of  the  convening  authority  below. 

Now,  in  the  cases  where — and  they  are  the  great  majority — the 
action  of  the  reviewing  authority  below  is  final.  The  President  had 
no  power  to  wipe  out  the  stigma  of  conviction,  even  though  he  was 
satisfied  of  the  existence  of  prejudicial  error  that  would  invalidate 
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that  case.  If  it  was  not  jurisdictional  error  he  was  without  power, 
and  the  purpose  of  all  this  legislation  is  to  give  this  power,  so  that 
the  man  will  always  have  a  remedy. 

Senator  Lenroot.  Now  you  and  I  agree;  but  I  do  not  understand 
the  distinction  that  you  make,  General.  Pardon  me.  I  did  not 
suppose  that  the  power  of  the  President  to  disapprove  in  any  case 
as  a  confirming  authority  carried  with  it  under  existing  law  the 
power  to  set  aside  the  proceeding  itself. 

Gen.  Crowder.  As  convening  or  confirming  authority  ? 

Senator  Lenroot.  Not  of  the  convening  authority,  but  of  the 
President  of  the  United  States. 

Gen.  Crowder.  I  have  used  both  in  my  discussion  of  this  subject. 

Senator  Lenroot.  Oh,  yes. 

Gen.  Crowder.  The  power  of  the  convening  authority  to  disap- 

frove  a  case,  once  exercised,  is  a  complete  absolution  of  that  man. 
t  has  the  full  effect  of  an  acquittal. 

Senator  Lenroot.  Yes;  of  course,  of  the  convening  authority. 
Now,  take  it  of  the  President  as  confirming  authority  ? 

Gen.  Crowder.  Let  us  suppose  that  the  convening  authoritv  below 
has  approved.  His  action  under  the  present  code  and  imtil  tlie  issu- 
ance of  the  Greneral  Order  No.  7,  was  final,  except  for  jurisdictional 
error.  The  President  was  without  any  power.  The  purpose  of  all 
this  legislation  is  to  vest  in  the  President,  in  this  class  of  cases,  the 
power  to  do  just  what  the  reviewing  authority  by  law  could  have  done, 
namely,  to  disapprove  the  findings  and  sentence. 

Senator  Lenroot.  Then  that  is  where  I  misunderstood  you.  What 
did  you  mean,  General,  when  you  said,  as  I  understood  you,  that  when 
the  President  of  the  United  States  disapproved  the  findings  it  set 
aside  the  whole  proceeding  xmder  the  existing  law  ? 

Gen.  Crowder.  I  meant  that  there  was  a  limited  class  of  cases  in 
which  the  President  is  either  the  convening  or  the  confirming 
authority,  and  in  which  limited  class  of  cases  his  disapproval  of  the 
findings  operates  as  an  acquittal;  but  in  the  larger  class  of  cases — 
the  great  majority — he  is  neither  the  convening  nor  the  confirming 
authority,  and  has  no  power  of  disapproval  under  the  present  law. 

Senator  Lenroot.  Yes;  I  understand  that. 

Gen.  Crowder.  The  President  convened  the  court  for  the  trial  of 
Gen.  Swaim,  I  think.  He  probably  convened  the  comets  for  the  trials 
of  Gen.  Hazen  and  Gen.  Fitz-John  Porter,  but  I  am  not  certain. 

Senator  Lenroot.  There  he  was  the  convening  authority  ? 

Gen.  Crowder.  Yes;  but  more  frequently  is  the  confirming 
authority. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  And  what  class  of  cases  does  he  confirm  ?  Cases  of 
death  and  dis.missal  which  the  reviewing  authority  below  has  not  the 
authority  to  confirm.  In  that  limited  class  of  cases  he  is  the  con- 
firming authority.  Now,  in  respect  of  those  he  has  this  same  power 
that  the  reviewing  authority  below  has  to  wipe  the  whole  thing  out 
by  disapproval,  and  I  think  if  vour  mind  will  rest  upon  this  proposi- 
tion you  will  have  the  issue  clearly  before  you.  Those  two  classes 
of  cases  in  which  the  President  is  either  convening  or  confirming 
authority  you  can  largely  ignore  in  discussing  the  necessity  for  appel- 
late power,  and  fix  your  attention  upon  those  cases  where  the  action 
of  the  reviewmg  authority  below  is  final  \mder  the  present  law, 
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except  as  General  Order  No.  7  has  operated  to  reserve  jurisdiction. 
There  is  where  the  necessity  for  this  appellate  power  exists.  Now, 
I  do  not  say  that  that  project  did  not  give  the  President  more 
appellate  power  than  he  has  as  convening  or  confirming  authority, 
but  I  do  say  that  he  has  now  that  power  of  disapproval,  in  all  cases 
where  he  is  convening  or  confirming  authority.  He  has  not,  of  course^ 
the  power  to  substitute  a  finding  of  a  lesser  and  an  included  offense, 
as  we  intended  to  give  it  in  that  proposed  new  legislation,  but  he  did 
have  this  power  of  disapproval;  and  when  the  President  wipes  out  a 
trial  below  in  the  two  classes  of  cases  he  is  competent  to  consider, 
namely,  cases  where  he  himself  has  ordered  the  trial,  and  cases  where 
under  the  law  he  is  the  confirming  authority,  it  is  just  as  if  there  had 
been  no  trial. 

I  am  very  glad  that  this  matter  was  brought  up,  because  it  is  very 
important  to  xmderstand  the  scope  of  this  new  legislation  that  is 
being  sought,  and  what  classes  of  cases  it  is  going  to  reach. 

Senator  Lenroot.  I  think  I  understand  you  now. 

Gen.  Crowder.  But,  still  more  important,  Gen.  Ansell  declares  that 
under  the  terms  of  the  bill  prepared  by  me  for  increased  appellate 
powers  in  the  President,  it  would  be  competent  for  the  appellate 
authority  to  increase  sentences  adjudged  by  courts-martial.  Here- 
tofore I  have  been  dealing  with  findings.  Now  I  ask  you  to  look  again 
to  see  what  power  that  bill  gives  to  the  President  over  a  sentence, 
because  I  want  to  be  imderstood  in  regard  to  this.  The  language 
employeel  in  that  bill  as  to  sentences  is  **to  modify,  vacate  or  set 
aside"  sentences.  Clearly  the  power  to  increase  sentences  can  not 
be  found  in  that  language  unless  it  is  contained  in  the  word  ^'  modify.'^ 
Before,  in  discussing  the  findings,  we  were  dealing  with  the  language, 
"to  disapprove,  vacate  or  set  aside.''  Now  we  arc  dealing  with 
language  m  part  new,  to  *^ modify,  vacate  or  set  aside  sentences.'' 
Clearly  the  power  to  increase  sentences  can  not  be  foimd  in  the 
language  unless  it  is  contained  in  the  word  '*  modify."  It  neeels  but 
a  moment's  reflection  to  perceive  that  the  word  "modify"  vsed  in  a 
penal  statute  is  not  susceptible  of  the  meaning  Gen.  Ansell  attributes 
to  it. 

The  Century  Dictionary  gives  the  following  as  the  primary  defini- 
tion of  the  verb  "modify":  "To  qualify;  especially,  to  moderate  or 
reduce  in  extent  or  degree." 

The  Standard  Dictionary  gives  its  first  meaning  as  "  to  make  some- 
what different;"  and  then  adds  the  following:  "To  make  more 
moderate  or  less  sweeping;  reduce  in  degree  or  extent;  qualify;  as, 
to  modify  a  punishment." 

Etymologically,  as  the  dictionaries  show,  the  word  means  "to  set 
bounds  to." 

The  word  has  been  judicially  defined,  notably  in  the  case  of  State 
V.  Lawrence  (7  Pac.  116;  12  dreg.  297),  a  case  frequently  cited  and 
whose  definition  is  quoted  in  the  Century  Dictionary.  The  court 
there  said: 

What  is  meant  by  the  words  "  may  modify  *  ♦  *  •  grand  juries?  "  In  a  general 
senfle.  to  modify  means  to  change  or  vary— to  qualify  or  reduce;  and  unless  there  13 
something  in  the  context,  or  special  usage,  tlie  words  are  to  be  taken  in  their  plain, 
ordinarj',  and  popular  sense.  A  power  given  to  mndifv  or  abolish  implies  tlie  existence, 
of  the  subject-matter  to  be  modified  or  abolished.  When  exercised  to  modify,  it  does 
not  destroy  identity,  but  effects  some  change  or  qualitication  in  form  or  qualities, 
power  or  duties,  purposes  or  object*',  of  the  subject-matter  to  be  modified,  without 
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touching:  the  mode  of  creation.  The  word  implies  no  power  to  create  or  to  brin?  into 
existence,  but  only  the  power  to  cliange  or  vary  in  some  particular  an  already  created 
or  legally  existing  thing. 

It  is  true  that  there  are  some  decisions  which  give  to  the  worJ 
'*  modify  "  as  used  in  civil  statutes  a  meaning  equivalent  to  *'  change" ; 
but  the  weight  of  authority  is  against  it,  as  pointed  out  in  Louisiana 
RailroadCo.v.Crossman's  Heirs  (35 Southern, 784, 785;  111  Louisiana, 
611).  There  a  corporate  charter  empowered  the  district  court  to 
modify  the  report  of  commissioners  to  appraise  property,  and  it  was 
held  that  this  did  not  give  the  court  authority  to  increase  the  amoiuit 
found  by  the  commissioner.     The  Supreme  Court  said: 

The  views  of  the  courts  vary  in  these  (the  common-law)  States.  The  weight  of  the 
decisions,  however,  does  not  sustain  the  view  that  it  is  the  intention,  in  usin^  thi^ 
word,  to  enlarge  or  increase  an  amount  allowed  instead  of,  as  expressed  in  the  staiuu* 
here,  *'to  modify."  See  word  "modify,"  20  American  and  English  Encyclopedia  of 
Law,  second  edition,  page  836. 

In  opinions  containing  this  word  the  courts  have  not  used  it  in  the  sense  of  com- 
pletely setting  aside  the  thin^  to  be  modified. 

The  lexicographers  define  it  in  the  sense  of  limiting  or  reducing  the  thing  to  be 
modified  in  extent  or  degree. 

Although  there  are  some  decisions  which  give  to  the  word,  when 
used  in  a  remedial  or  civil  statute,  the  meaning  of  change,  vary,  sub- 
stitute, yet  I  am  unable  to  find  a  single  penau  statute  in  which  the 
word  is  so  interpreted.  Indeed  it  is  clear  that  under  the  canons  of 
construction  a  penal  statute  containing  a  power  to  modify  a  penalty 
could  not  be  so  construed  in  opposition  to  the  lexicographers  and 
against  the  plain  meaning  and  common  usage  of  the  word,  against 
the  rights  and  interests  of  the  accused. 

The  word,  I  think,  takes  its  meaning  from  its  setting,  from  its  asso- 
ciation with  other  words,  ''to  modify,  vacate,  or  set  aside." 

And  of  course  tlie  rule  of  ejusdem  generis  is  clearly  applicable  and 
requires  the  conclusion  that  the  word  *' modify"  is  of  the  same 
general  moaning  as  the  word  ^'vacate,"  or  the  clause  ''set  aside;" 
but  you  do  not  have  to  rely  upon  this  familiar  rule  of  construction 
to  reach  the  conclusion,  because  the  bill  as  drawn  does  not  leave 
the  use  of  the  word  ''modify"  open  to  such  construction  so  long  as 
the  clause  '  *  to  modify,  vacate,  or  set  aside  any  sentence,  in  whole  or 
in  part"  is  associated  with  the  further  clause  '*to  direct  the  execu- 
tion of  such  })art  only  of  any  sentence  as  has  not  been  vacated  or 
set  aside." 

This  subcommittee,  as  well  as  the  full  committee,  has  for  a  majority 
of  its  pei-sonnel  lawyers.  In  view  of  the  fact  that  it  has  been  pub- 
licly charged  that  we  submitted  a  bill  which  would  bear  this  con- 
struction that  Gen.  Ansell  charges,  I  ask,  as  a  favor,  that  this  com- 
mittee make  an  affirmative  finding  upon  the  Question  whether  the 
bill  is  even  susccf)tible  of  the  construction  that  nas  been  given. 

It  has  been  charged  that  my  interest  in  this  bill  was  not  such  as  to 
produce  suhsecjuent  effort  to  secure  the  enactment  of  this  legislation. 

I  spoke  in  my  testimony  at  the  last  hearing,  I  think — if  not  in  my 
first  hearing — of  the  fact  that  we  were  all  convinced  of  the  necessity 
of  appellate  power,  and  that  we  got  an  appellate  review  under  Gen- 
eral Order  Xo.  7  as  quickly  as  possible,  and  transmitted  this  legisla- 
tion as  quickly  as  possible  in  order  to  get  the  action  of  Congress 
upon  it.     Now,  it  is  stated  that  we  abandoned  that  legislation  after 
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we  submitted  it,  and  made  no  effort  to  urge  upon  Congress  its  adop- 
tion.    I  offer  in  disproof  of  that  statement  the  following: 

(1 )  I  appeared  before  the  House  Military  Committee  on  Februai^ 
5,  1918,  and  argued  as  strongly  as  I  could  for  the  enactment  of  this 
legislation.  About  this  time  I  was  made  legislative  liaison  officer 
between  the  department  and  the  House  Military  Committee  to 
endeavor,  if  possible,  to  expedite  the  enactment  of  the  necessary  war 
legislation  which  had  been  asked  of  Congress.  It  must  be  within  the 
knowledge  of  the  members  of  that  committee  that  I  frequently 
appearea  before  the  committee  urging  legislation. 

As  proof  of  the  imusual  efforts  that  I  was  making  at  that  time  to 
get  something  done,  I  prepared  what  had  not  been,  I  believe,  pre- 
pared before  in  the  history  of  the  committees,  a  calendar  which  would 
show  the  progress  of  enactment  of  all  the  war  legislation  pending 
before  the  two  committees.  There  was  a  House  section  of  that  cal- 
endar and  a  Senate  section  of  that  calendar.  I  did  that  in  order  that 
members  of  the  committees  te  whom  I  talked  could  see  instantly  the 
status  of  any  particular  bUl. 

The  two  committees  were  pleased  with  the  efforts  made  to  advance 
legislation,  and  had  this  calendar  which  I  now  place  before  you 
printed,  and  thereafter  it  constituted  the  calendar  to  mark  the  prog- 
ress of  the  bills  through  the  two  Houses. 

This  bUl  we  are  discussing  was  on  that  calendar  and  was  called  to 
the  attention  of  the  committoos.  The  Senate  committee  never  chose 
to  hold  a  hearing  upon  it.  The  House  committee  did  hold  a  hearing 
upon  it  at  which  I  testified,  and  it  was  not  reported  favorably.  I  do 
not  think  they  teok  any  action  upon  it  at  all. 

Meantime  6eneral  Order  No.  7  w^as  working  to  secure  this  appel- 
late review.  It  was  reasonably  effective  to  do  nearly  everythmg, 
perhaps,  that  could  have  been  done  under  the  bill  with  reference  to 
death,  dismissal,  and  dishonorable  discharge  cases,  and  I  suppose 
that  the  view  prevailed  that  it  was  no  longer  as  urgent  as  some  other 
of  the  war  legislation  that  was  taxing  the  time  of  Congress.  I  want 
to  get  that  thoroughly  impressed  upon  the  committee  that  there  was 
no  neglect  upon  my  part,  and  there  never  was  any  foundation  for 
saying  that  I  launcned  this  in  bad  faith;  that  I  had  no  confidence  in 
it,  and  that  I  abandoned  it  before  Congress. 

Senator  Warren.  General,  Senator  Lenroot  has  to  go  on  the  floor 
and  I  have  to  report  now  for  a  conference.  [Turning  to  Senator 
Lenroot:]  Are  you  going  to  be  detained  on  the  floor  the  balance  of 
the  day  ? 

Senator  Lenroot.  Until  Senator  Cimimins  comes  back. 

Senator  Warren.  I  think  w^e  shall  probably  have  to  discontinue 
now.     Shall  we  go  on  to-morrow  ? 

(After  further  informal  discussion  the  subcommittee  adjourned 
until  to-morrow,  Wednesday,  October  29,  1919,  at  10  o'clock  a.  m.) 
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WEDinSSDAY,  OCTOBER  29,  1919. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Wdshingtan  f  D.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Appropriations  at  10.30  o'clock  a.  m.,  Senator 
Francis  E.  Warren  presiding. 

Present,  Senators  Warren  (chairman)  and  Lenroot. 

STATEMESTT  OF  MAJ.  GEN.  ENOCH  H.  CEOWDEE— Eesumed. 

Gen.  Crowder.  Yest-erday  I  was  referring  to  a  charge  that  my 
attitude  toward  the  bill  to  amend  section  1199  of  the  Revised  Stat- 
utes so  as  to  confer  appellate  power  upon  the  President  respecting 
findings  and  sentences  of  courts-martial,  w^as  one  of  practical  aban- 
domnent  of  that  legislation.  I  referred  to  my  efforts  to  secure  that 
legislation  and  to  my  appointment  as  liaison  officer  between  the  de- 

f)artment  and  the  committees  of  Congress  to  expeilite  the  war  legis- 
ation,  and  said  that  in  the  course  of  that  work  i  bad  prepared  a  cal- 
endar of  unfinished  business  pending  before  the  two  Committees  on 
Military  Affairs.  At  the  moment  I  could  not  lay  my  hands  upon 
it.  I  knew  that  I  had  brouglit  the  document  here,  it  was  a  docu- 
ment that  was  printed  by  Congress,  and  was  used  by  the  committees, 
and  I  would  like  to  direct  your  attention  to  it.  I  have  the  oririnal 
here.  You  see  in  tliis  first  part  all  of  the  House  bills  that  the  War 
Department  was  interested  in,  with  these  columns  showing  the  prog- 
ress of  each  bill  toward  enactment. 

Senator  Lenroot.  I  see. 

Gen.  Crowder.  Here  end  tlie  House  bills,  and  the  Senate  bills  are 
in  this  part  of  it,  and  you  will  find  the  progress  of  each  bill  in  the 
Senate  noted  in  detail.  Here  is  what  appears  with  respect  to  the 
amendment  of  section  1199,  Revised  Statutes,  '^Increasing  the  revis- 
orjr  powers  of  the  Judge  Advocate  General  and  the  President.'* 
This  is  simply  evidence  on  the  question  of  whether  or  not  my  atti- 
tude was  one  of  abandonment  of  this  legislation. 

Yesterday  Senator  Lenroot  made  some  inquiries  respecting  tlie 
effect  of  the  disapproval  of  findings  and  sentences  of  courts-martial 
by  the  reviewing  authority,  and  1  answered  that  the  effect  of  dis- 
approval was  an  acquittal.  In  order  to  put  the  matter  beyond  any 
question,  I  examined  the  records  of  the  office,  with  this  result: 

1.  Disapproval  of  a  sentence  of  a  court-martial  by  the  reviewing 
authority  is  equivalent  to  an  acquittal  of  the  accused  by  the  court. 
The  following  authorities  are  cited  in  support  of  this  proposition: 

Held,  that  disapproval  of  a  finding  of  guilty  has  the  effect  of  an  acquittal.  CO  2195» 
Apr.  4,  1896;  12168,  Mar.  10,  1902;  12375,  Apr.  23,  1902.  Dig.  Ops.  J.  A.  G.,  1912 
Diacp.  XIV  E  9  b  (1)  (a),  p.  564.) 
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A  disapproval  of  the  proceedings  of  a  court-martial  by  the  legal  reviewing  authority 
Is  not  a  mere  expression  of  disapprobation,  but  a  final  determinate  act  putting  ao 
end  to  such  proceedings  in  the  particular  case  and  rendering  them  entirely  nugatory 
and  inoperative;    ♦    ♦    ♦. 

The  effect  of  the  entire  disapproval  of  a  conviction  or  sentence  is  not  merely  to  an- 
nul the  same  as  such,  but  also  to  prevent  the  accruing  of  any  disability,  forfeiture, 
etc.,  which  would  have  been  incidental  upon  an  approval.  (Davis,  Treatise  on  the 
Mil.  Law  of  the  U.  S.,  pp.  201,  202.^ 

Where  the  entire  sentence  is  disapproved,  the  proceedings  in  the  case  are  whollv 
terminated  and  nugatory:  *  *  *,  Up3n  such  a  disapproval  also  the  accused  ia 
restored  er  vi  to  his  normal  legal  status  as  existing  before  nis  arrest,  and  is  entitled  to 
be  at  once  released  from  anv  form  of  restraint  to  which  he  mav  have  been  subiecteo, 
and  to  be  returnod  to  the  duties  and  rights  of  his  rank  and  office:  his  legal  rijrhtp  and 
privile^^es  remaining  no  more  affected  tnan  if  the  trial  has  resulted  in  an  acquittal. 
(Winthrop,  Mil.  l^w  and  Prec.,  2d  ed.,  Vol.  I,  p.  690.^ 

The  uniform  p-aotice  of  the  (fovernment  seems  to  have  been  to  regard  such  acti-^n 
(^disapproval  of  a  sentence)  by  the  reviewing  officer  as  tantamount  to  an  acquittal  by 
the  court  itself,  and  it  can  not  be  doubted  that  such  is  the  effect  of  the  order  of  the 
reviewing  authority  in  this  case.     (13  Ope.  Atty.  Gen.,  459,  460. > 

I  thought  I  would  like  to  introduce  that. 

Senator  Lexroot.  Yes,  we  are  very  glad  to  have  that. 

Gen.  Crowder.  I  think  this  is  an  appropriate  time  to  stat-e  the 
view  of  the  committee  of  tlie  American  Bar  Association  upon  this 
question  of  a  military  court  of  appeals,  and  first  I  would  like  to  state 
how  that  committee  came  to  be  appointed. 

On  January  4,  1919,  there  appeared  in  the  Associated  Press  dis- 
patches, published  widely,  a  statement  by  Judge  Page,  the  presMont 
of  the  American  Bar  Association,  following  a  meeting  of  the  executive 
committee  of  that  association,  that  the  present  military  code  was 
archaic,  unwortliy  of  the  name  of  law,  and  Judge  Page  announced  his 
intention  to  investigate  through  a  committee  appointed  by  himself. 
I  brought  that  matter  to  the  attention  of  the  Secretary  of  War,  and 
told  him  that  I  was  under  an  engagement  to  proceed  to  Chicago,  and 
address  the  selective-service  boards  of  that  city  and  of  nortliern  Illinois, 
and  also  to  address  the  Ciiicago  Bar  Association  on  the  following  day  at 
luncheon;  that  probably  I  would  meet  Judge  Page,  and  that  1  wanted 
his  authority  to  say  to  Judge  Page  that  the  department  would  wel- 
come tlie  appointment  of  such  a  committee,  not  that  I  felt  very 
much  a-^sureil  by  the  circumstance  that  Judge  Page  had  pronouncetl 
a  verdict  before  he  had  investigated,  but  because  I  knew  that  any 
committee  appointed  by  him  would  have  to  report  back  to  the  full 
bar  association;  and  I  had  confidence  in  the  jucigment  of  the  Ameri- 
can Bar  Association  upon  every  question  tliat  was  vital  to  the  issues 
that  had  been  raised. 

I  ])rocoe(kHl  to  Chicago,  but  I  did  not  meet  Judge  Pa^e.  Later, 
my  recoUection  is,  the  Secretary  of  *nar  addresseiito  him  a  letter 
and  asked  him  to  proceed  with  his  investigation,  and  that  in  pursuance 
of  that  letter  Judge  Page  came  to  Washington,  it  is  certain  that  he 
visited  Washington,  and  called  at  my  office,  and  we  had  some  dis- 
cussion about  the  work  that  would  devolve  upon  the  comraitttH*. 
I  did  venture  to  suggest  to  him  the  composition  of  an  investigating 
committee,  to  this  extent,  and  to  this  extent  onlv:  I  said  to  mm  in 
effect  that  we  have  six  liv^ing  ex-Secretaries  of  "vV'ar,  all  of  them  dis- 
tinguished members  of  the  American  Bar  Association;  three  of  them 
Kepublicans,  Mr.  Root,  Mr.  Taft,  and  Mr.  Stimson,  and  three  of  them 
Democrats,  Mr.  Wright,  Mr.  Dickinson,  and  Mr.  Garrison;  that  all  of 
them  had  an  intimate  knowledge  of  the  Articles  of  War,  derived  from 
executing  the  military  code  in  the  graver  cases  that  come  before 
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the  President  for  his  confirming  action,  and  that  it  seemed  to  me 
that  one  of  the  six  might  well  be  appointed  upon  the  committee, 
probably  as  chairman..  He  made  no  reply  to  mv  suggestion,  and 
afterwards  when  the  committee  was  appointed,  t  was  a  little  sur- 
prised that  this  suggestion  had  not  met  "with  favor.  I  happened 
to  be  in  New  York  City  when  the  announcement  was  made  of  the 
personnel  of  the  investigating  committee,  and  I  met  a  gentleman 
whose  name  I  do  not  now  recall,  but  M'ho  lives  in  Albany  and  who 
has  for  a  long  time  been  secretary  of  the  New  York  State  Bar  Asso- 
ciation. He  told  me  that  he  had  cooperated  with  Judge  Page  in  the 
selection  of  the  committee.  I  expressed  to  him  my  disappointment 
that  one  of  the  ex-Secretaries  of  War  had  not  been  named  on  the 
committee,  and  T  shall  always  remember  his  reply.  It  was,  in  eflFect, 
that  "We  did  not  want  any  one  of  them;''  that  they  were  all  tarred 
^^ith  the  same  stick  as  ^Vrmy  officers. 

Beyond  that  suggestion  I  took  no  interest  in  the  personnel  of  that 
committee,  and  I  do  not  know  of  any  other  suggestion  that  was  ever 
made  to  Judge  Page  about  who  should  serve  on  that  committee. 
I  was  a  little  surprised  when  the  committee  was  announced  to  find 
out  that  Judge  Page  had  gone  to  the  State  of  North  Carolina,  fyom 
whence  Gen.  Ansell  comes,  to  select  one  of  the  members.  ]  certainly 
should  have  been  embarrassed  if  he  had  gone  to  the  State  of  Missouri, 
my  native  State,  and  selected  a  member  of  the  bar  of  that  State 
to  act  upon  that  committee. 

Senator  Warren.  Do  you  think  the  Secretary  of  War  suggested 
any  of  the  names  ? 

Gen.  Crowder.  T  have  talked  to  the  Secretary  of  War  manv  times 
on  the  subject,  and  I  have  no  reason  to  believe  that  he  ever  made  a 
suggestion  as  to  the  personnel  of  that  committee. 

?*ow,  I  think  we  must  all  be  coming  to  the  conclusion  that  the  great 
question  w^hich  is  to  be  settled  here,  the  question  as  to  wliich  all 
others  are  subordinate,  is  the  question  of  appellate  review,  and 
where  that  appellate  power  shall  be  vested.  I  have  studied  carefully 
the  report  oi  the  bar  committee.  Referring  to  Gen.  .Insell's  brief 
of  November  10,  1917,  deducing  appellate  power  in  the  Judge 
Advocate  General  from  section  1199,  Revised  Statutes,  and  my 
opposing  brief  of  November  27,  1917,  the  committee  mianimously 
reportect: 

It  may  hardly  be  necest^ary  for  the  committee  to  exj)ress  an  opinion  iijwn  this 
question:  yet  we  are  inclined  to  think,  in  view  of  the  custom  of  the  .Judge  Advocate 
General  for  manv  years  and  the  only  Federal  derision  on  the  subject,  the  case  of 
Ma'^on  in  the  Circuit  Court  of  the  Northern  Division  of  Xew  York,  decided  by  Judws 
Wallace  and  Cox,  that  it  would  be  rather  ditticult  to  establi'^'h  on  a  matter  of  law  that 
the  use  of  the  word  "revise"  in  section  1199,  conferred  t^uch  an  extensive  authority 
as  is  now  asserted  by  some.    (P.  20,  A.  li.  A.  Rept.) 

In  other  words,  the  committee  unanimously  reported  their  non- 
concurrence  with  Gen.  Ansell's  contention. 

Passing  to  the  consideration  of  the  le<jislation  that  should  be  had  to 
secure  aae:iuate  appellate  review,  the  following  views  are  expressed: 

1.  Views  of  the  majority  (iiruce,  Hinkley,  Conboy).  The  majority 
quotes  with  approval  the  followng  recommendation  of  t/udge 
Advocate  General  Crowder  in  his  letter  of  March  10,  1919,  to  the 
Secretary  of  War: 

Adopt  either  the  amendment  to  Revised  Statutes  1199,  proposed  by  the  Sec^retary 
of  War,  January  19,  1918,  which  covers  the  ground  more  completely  and  more  flexibly 
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than  the  now  pending  bills — referring  to  the  bill  introduced  by  Senator  Chamberlain 
laat  winter  (S.  5320),  among  others — and  also  leaves  the  final  power  of  ultimate  det-iaion 
in  the  President  as  Commander  in  Chief  of  the  Army;  or  else  adopt  the  plan  embodied 
in  the  proposed  ioint  resolution  sent  to  Senator  McKellar^  February  20,  1919,  which 
allows  the  r resident  to  "correct,  change,  reverse,  or  set  aside  any  sentence  of  a  CH>un- 
martial  found  by  him  to  have  been  erroneously  adjudged  whether  by  error  of  law  c»r 
of  fact."  This  would  supply  the  needed  appellate  jurisdiction  over  court-martial 
sentences,  lacking  under  existing  law,  and  would  place  it  in  the  Commander  in  (^hief 
of  the  Army,  who  would  normally  act  on  the  recommendation  of  his  constituted  Unril 
ad\'i8er  in  niilitary  matters — the  Judge  Advocate  General. 

The  majority  add  the  foUoA^ing  explanatory  comments: 

We  believe  that  the  reviews  provided  for  phould  be  appeals  in  every  sen^e  of  th<* 
word  on  the  facts  and  on  the  law  and  that  the  same  general  provisions  and  ron?»utu- 
tional  limitations  should  apply  in  such  cases  as  in  appeals  from  the  ci\dl  courf. 
Argument,  however,  might  oe  limited  to  the  submission  of  a  brief. 

On  the  whole  we  are  of  the  opinion  that  the  functions  of  the  Judge  Advocate  General  > 
Department  should  bo  advisory  rather  than  judicial,  and  that  sentences  should  b<* 
approved  or  disapproved  and  new  trials  ordered  or  disallowed  by  militarj-  orders 
ratner  than  by  judicial  decrees.    (P.  46.) 

2.  Views  of  the  minority  (Gregory,  Bynum).  It  would  seem  that 
the  minority  also  contemplate  reposing  the  revisory  power  in  the 
President. 

Mr.  Gregory  says: 

The  methods  now  established  in  the  office  of  the  new  Judge  Advocate  Gen<^ral. 
although  admini^'trative,  seem  to  be  admirably  adapted  in  most  respects  to  ?(H'ure 
an  adequate  review — 

He  is  referring  to  General  Order  No.  7 — 

and  if,  in  addition  the  President  were  given  revisory  power  to  be  exercised  within  a 
reasonable  period  of  time  over  judgments  in  general  courts-martial,  decisions  of  medi<i»l 
retiring  and  efficiencv  boards  involving  dwmwals  or  discharges  from  service,  and 
other  similar  bodies,  I  would  think  that  this  was  adequate.     (Pp.  91-92. > 

In  another  recommendation  the  minority  say  that  in  case  of  the 
adoption  of  their  suggested  amendments  for  securing  adequate  trials 
and  the  President's  revisory  power,  they  would  not  favor  anv  c<.>urt 
of  review  beyond  what  they  contemplate  in  the  Judge  Advocate 
General's  oflice. 

That  if  the  amendments  herein  suggested,  for  the  purpose  of  securing  ad^^quat? 
trial  in  a  ganoral  court,  and  the  President's  revisory  power  shall  be  adopted,  with 
provisions  for  appeal  when  the  judgment  is  against  the  accused,  such  appeal  n<it 
ordinarily  suspending  execution  of  sentence,  then,  in  mv  judgment,  it  woula  hardly 
be  necessary  to  pro\dae  by  law  for  automatic  review  in  the  Judge  Advocate  General's 
office  of  every  case  and  that  it  should  be  binding,  leaving  that  to  the  discretion  of 
the  President  as  Commander  in  Chief  of  the  Armv;  nor  to  constitute  further  than  is 
here  contemplated  a  court  of  review  as  provided  for  in  section  52  in  the  pending 
bill.    (P.  93.) 

I  admit  that  it  is  difficult  to  reconcile  these  quoted  views  of  the 
minority  with  the  following  language  which  I  find  in  the  minority 
report: 

That  the  defendant  should  have  a  right  of  appeal,  where  the  judgment  was  agaia->t 
him,  to  some  board  of  review  or  similar  tribunal,  constituted  in  the  Judee  Advocate 
General's  department,  which  board  of  appeal  or  board  of  review  should  have  the 
right  to  modify,  affirm,  or  reverse  the  judgment  of  the  court,  and  also  to  errant  a  new 
trial;  that  this  should  be  independent  of  and  in  addition  to  the  so-callea  automatic 
review  of  judgments  of  courts-martial  now  carried  on  in  the  department  of  the  Jud^r? 
Advocate  General,  but  that  so  far  as  practicable  where  an  appeal  was  taken  thc^e 
functions  should  be  exercised  concurrently  and  by  the  same  hoard.    (P.  do.) 

But  hv  reading  this  last  language  in  connection  with  the  language 
quoted  from  pages  91  and  96,  supra,  I  reached  the  conclusion  that 
w-hat  is  meant  in  recommending  a  board  of  appeal  or  board  of  review 
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is  not  that  this  board  of  appeal  or  review  should  be  invested  by 
statute  with  independent  power,  but  that  such  board  should  be 
administratively  established  in  the  Judge  Advocate  General's  depart- 
ment as  an  advisory  agency  to  the  President. 

So  understanding  the  minority  recommendations,  it  would  seem 
that,  however  they  may  differ  m  other  respects  and  in  lesser  de- 
tails— differences  quite  to  be  expected  from  independent  minds — 
the  members  of  the  committee  do  not  differ  on  the  subject  of  appellate 
review.  This  very  able  and  distinguished  committee,  representa- 
tive of  the  bar  of  the  country,  after  examination  and  stuay  of  the 
subject,  appear  to  be  unanimous  in  opinion  upon  the  essentials, 
namely,  that  the  law  has  not  clothed  the  Judge  Advocate  General 
with  appellate  power;  that  revisory  control  of  courts-martial  should 
not  be  divorced  from  military  authority;  that  legislation  should 
provide  additional  appellate  and  revisory  poM'er;  and  that  all  such 
power  should  be  lodged  within  the  Army  itself,  to  be  exercised,  in 
one  form  or  another,  by  the  President,  as  Commander  in  Chief,  upon 
the  advice  of  the  Judge  Advocate  General  and  his  ofTicc.  Between 
that  message  from  the  committee  of  the  Bar  Association  and  my 
own  expressed  views  there  is  no  disagreement. 

Senator  Warren.  General,  I  think  I  have  seen  in  this  evidence 
the  opinion  of  at  least  one  witness,  or  the  accusation,  that  this  com- 
mittee was  a  committee  hand  picked  by  the  War  Department. 

Gen.  Crowber.  Yes. 

Senator  Warren.  Are  we  to  assume  from  your  testimony  that 
Tou  do  not  agree  with  that  ? 

Gen.  Crowder.  I  have  stated  all  the  **hand  picking''  that  there 
was,  so  far  as  I  was  concerned.  It  was  my  single  suggestion  that  one 
out  of  six  of  the  livmg  ex -Secretaries  of  War,  because  of  their  expe- 
rience in  ap]>lying  the  code,  should  be  named  upon  the  committee. 

Senator  Warren.  But  that  suggestion  was  not  taken  ? 

Gen.  Crowder.  That  suggestion  was  not  taken;  and  that  is  the 
only  suggestion  that  I  ever  made;  and  to  that  extent,  and  to  that 
extent  only,  am  I  guilty  of  the  charge  of  helping  to  hand  pick  the 
committee. 

Senator  Lenroot.  And  the  attitude  of  Judge  Page  was  rather 
adverse  to  your  view  ? 

Gen.  Crowder.  Yes.  Senator  Lenroot,  in  the  course  of  my 
examination,  asked  me  if  I  was  going  to  s})eak  of  the  four  death 
cases  in  France,  and  I  said  yes,  at  a  later  period  I  intended  to  refer 
to  them.  In  respect  of  these  four  death  cases  I  have  to  answer  the 
charge  of  Gen.  AnseU  that — 

The  whole  military  hierarchy,  capped  by  your  Chief  of  Staff  and  the  Judge 
Advocate  General  of  the  Army,  who  is  not  independent  of  the  Chief  of  Staff,  clam- 
ored and  entered  into  an  agreement  that  these  men  should  die.     (P.  149.) 

WTio  the  rest  of  the  military  hierarchy  were,  with  whom  the 
Chief  of  Staff  and  myself  were  in  agreement,  is  not  expressly  stated. 
Presimiably  it  is  another  of  those  frequent  exaggerations  which  we 
find  throughout  Gen.  AnselPs  testimony. 

I  have  also  to  reply  to  the  following  allegation  appearing  in  the 
Congressional  Record  of  January  27,  1919,  page  4639: 

What  can  be  said  of  a  Judge  Advocate  General,  the  highest  judicial  ofhcer  in  the 
system  itself,  who  pleads  for  a  united  front  upon  the  part  of  all  interested  in  the 
maintenance  of  discipline  that  innocent  men  may  be  sent  to  their  doom  as  sacrifices 
to  discipline? 
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On  pa^es  134  and  135  Gen.  Ansell  gives  a  description  of  the  four 
death  cases  from  France — two  for  sleeping  on  post  and  two  for  dis- 
obedience of  an  order  to  ejet  their  equipment  and  to  drill.  All  four 
cases  came  up  from  the  division  commanded  by  Lieut.  Gen.  Bullard. 

In  all  four  cases  there  was  a  finding  of  guilty  and  the  imposition  of 
the  death  sentence;  likewise  a  letter  of  Gen.  Pershing  that  accom- 
panied the  records  and  a  copy  of  which  will  be  found  on  page  141  of  tht» 
record  of  these  hearings.  Oen.  Pershing's  letter  was  directed  to  me 
and  urged  upon  me  the  view  that  there  was  a  military  necessity  for 
the  execution  of  these  sentences,  saying  that  he  regarded  the  two 
soldiers  who  willfully  disobeyed  orders  without  excuse  or  extenuation 
as  more  deserving  of  the  extreme  penalty  than  the  two  who  slept  on 
post.  He  concluded  his  letter  by  saying:  ''I  recommend  the  execu- 
tion of  the  sentences  in  these  cases  in  the  belief  that  it  is  a  military 
necessity  and  that  it  will  diminish  the  number  of  like  cases  that  may 
arise  in  the  future.'' 

I  had  anticipated  that  the  world  war  would  not  proceed  very  far 
imtil  we  had  to  deal  with  the  execution  of  the  death  sentence  coaming 
up  from  the  theater  of  war  and  I  thought  I  knew  the  temper  of  the 
American  people  well  enough  to  anticipate  that  only  in  case  of  the 
most  urgent  necessity  would  pubUc  opmion  sustain  the  execution  of 
the  death  sentence.  I  also  appreciated  the  grave  responsibility 
which  would  be  assumed  if,  hero  in  the  War  Department,  we  under- 
took to  dictate  as  to  the  discipline  of  the  Axjny  in  the  theater  of  war. 

We  knew  the  lenient  policy  that  Lincoln  pursued.  Speaking  from 
the  experience  of  that  war,  it  was  easily  to  be  seen  that  there  was  the 

freatest  responsibility  incurred  by  the  Secretary  of  War  and  the 
'resident  in  disagreeing  with  the  commanding  general  ol  a  field  army 
and  the  commanding  general  of  the  American  Expeditionary  Forces, 
as  to  what  was  necessaiy  in  the  enforcement  of  discipline  in  its  com- 
mand, especially  during  the  period  of  fighting  battles. 

Wlien  the  four  death  cases  from  France  reached  the  office,  I  sent 
them  to  the  best  criminal  lawyer  we  had  in  thfe  office,  Maj. — later 
Col. — ^J.tand,  whose  position  at  the  New  York  bar  is  well  known  to 
each  member  of  this  committee.  He  was  the  assistant  of  Mr.  Jerome 
in  the  trial  of  a  great  many  criminal  cases. 

He  reported  that  the  record  was  legally  sufficient  and  recommended 
the  execution  of  the  death  sentences. 

They  were  sent  back  to  him  for  rewriting,  as  it  was  thought  tliat 
he  had  dealt  with  them  too  summarily.  Tlie  records  were  sent  to  a 
number  of  other  officers  for  report.  I  do  not  remember  their  names. 
I  would  not  undertake  to  say  now  many  were  called  in  conference  on 
these  cases,  but  the  facts  have  been  given  to  this  committ-ee  by  Ci»l. 
Davis  and  Col.  Clark  in  their  testimony  at  the  February  hearings. 
I  can  speak  only  as  to  my  own  state  of  mind.  I  never  knew  that  my 
attitude,  whicli  was  for  clemency  from  the  beginning,  was  questioned 
by  anyone,  until  Sunday,  January  19,  1919,  when  1  read  an  article 
publislied  in  that  day's  edition  of  the  New  York  World  entitle*! 
*'The  thing  we  call  military  justice,''  a  copy  of  which  I  can  hand  the 
committee,  and  in  which  it  was  reported,  in  effect,  that  my  attilu<le 
in  this  case  was  in  favor  of  the  execution  of  this  penalty. 

I  read  that  article  on  Sunday.  On  Monday  morning  I  sent  for 
Gen.  Ansell  and  asked  him  if  he  had  read  the  article.  Ho  said  that 
>>«  had  glanced  at  it.     I  invited  his  attention  to  the  fact  that  I  was 
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accused  in  that  article  of  entering  into  an  agreement  with  other 
officers  to  secure  an  approval  of  these  sentences,  and  asked  him  if  he 
could  state  from  recollection  what  my  attitude  was.  He  replied 
that  in  substance  he  could;  that  he  remembered  distinctly  my  coming 
to  his  room,  very  much  worried  about  these  cases,  and  expressing  that 
worry  to  him  and  askhig  him  if  he  would  not  take  the  cases  and  write 
a  ^e^^ew  of  them.  I  did  not  pursue  the  matter  further,  except  to 
sa}'.  in  substance,  **Thank  you.  I  am  glad  your  recollection  accords 
with  my  own,''  and  I  was  greatly  surprised  later,  in  an  issue  of  the 
Congressional  Record,  which  I  thmk  was  that  of  February  19,  to  find 
it  imerentially  stated  there  to  the  public  by  Gen.  Ansell  that  he  had 
been  compelled  to  resort  to  a  communication  to  the  White  House 
through  a  distin^ished  member  of  the  House  Judiciary  Committee 
to  get  the  attention  of  the  President  in  these  cases  in  order  to  stop 
a  concerted  action  in  the  War  Department,  of  which  I  was  a  part,  to 
take  the  lives  of  these  men. 

Now,  in  the  course  of  his  testimony  before  this  committee  Gen. 
Ansell,  using  quotation  marks,  attributes  to  me  the  following  lan- 
;e,  which  he  says  I  used  in  a  note,  or  two  notes,  to  the  Cmef  of 
First,  he  represents  me  as  saying: 

I  have  got  the  four  death  cases  from  France.  They  are  cases  in  which  the  command- 
ing general  in  France  is  very  much  interested  and  is  insisting  upon  the  execution  of. 
the  death  penalty.  I  think  it  would  be  very  unfortunate,  indeed,  if  the  War  Depart- 
ment did  not  have  one  mind  about  these  cases  and  agree  to  uphold  the  hands  of  Gen. 
Pershing.     (P.  137.) 

Again: 

We  ought  to  agree  to  uphold  the  hands  of  the  conmianding  general,  re^rdless  of  the 
merits.     (P.  137.) 

Then  again: 

We  ought  to  agree  to  support  the  hands  of  Gen.  Pershing  in  these  cases.     (P.  137.) 

And  again: 

I  recommend  that  these  men  die.     (P.  137.) 
Again: 

I  think  you  ought  to  be  acquainted  with  these  additional  facts  which  I  have  dis- 
covered subsequently  to  my  first  interview;  but  understand,  when  I  submit  this 
memoiandum  to  you,  I  do  it  with  no  desire  to  reopen  this  case.     (P.  138.) 

And  again: 

^\'hile  these  facts  surest  clemency,  neveitheless  I  do  not  recommend  it.  Gen 
Pershini?,  of  course,  would  ieal  that  we  had  notsupp  >rted  him,  and  I  svmpathize  with 
his  view.     (P.  138.) 

Later,  Senator  Chamberlain  and  Senator  Lenroot  asked  that  these 
notes  that  I  had  written  the  Chief  of  Staff  be  put  in  the  record.  Tliey 
were  put  in  the  record.  Now,  gentlemen,  the  language  that  I  have 
read  to  you,  that  Gen.  .^Vnsell  attributes  to  me,  is  not  to  be  found  in 
the  notes.     I  ask  for  an  examination  of  them. 

Senator  Warren.  These  notes  as  they  appear  in  the  record  (pp. 
141,  145-147),  are  corrects 

Gen.  Crowder.  The>e  notes,  as  they  appear  in  the  record,  to  the 
Chief  of  Staff.  But  this  language  that  I  have  read  to  you  here,  all 
except  just  a  phrase  here  and  there  that  has  no  significance  in  repre- 
sentmg  my  attitude  toward  the  case,  does  not  appear  in  the  notes  • 
It  is  his  own  deduction. 
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Senator  Warren.  You  allude  to  what  appears  in  the  testimony  ? 

Gen.  Crowder.  I  have  right  here  what  appears  in  the  testimony 
before  this  committee,  and  then  I  have  in  a  parallel  column  the  notes 
I  actually  sent.  Now,  his  statement  passed  unchallenged  before  this 
committee,  that  I  said  what  he  attributes  to  me. 

I  want  to  state  to  the  conunittee  what  actually  happened. 

Senator  Lenroot.  You  are  going  into  the  notes  ? 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  Very  well;  I  will  not  ask  the  question  I  was 
going  to  ask. 

Gen.  Crowder.  My  first  note  to  Gen.  March  was  sent  before  1 
submitted  any  review  on  the  case  at  all,  and  I  asked  for  an  intenaew, 
and  in  that  very  first  note  I  suggested  clemency  for  these  men;  but 
I  was  of  the  opinion  that  Gen.  March,  frash  from  the  battle  fields  of 
Europe,  would  have  a  better  judgment  about  the  situation  than  I 
would  have,  and  I  did  sa}"  to  him  that  it  would  be  unfortunate  if  we 
had  a  divided  opinion  u])on  this  subject,  contemplating  always  that 
Gen.  March  might  come  to  my  view.  I  went  up  to  Gen.  March  with 
the  cases  in  my  hand,  but  without  a  recommendation,  and  he  said  iu 
effect  that  he  did  have  knowledge  of  battle-field  conditions  over  there, 
and  likewise,  I  think  he  said,  some  knowledge  of  these  specific  cases — 
that  he  had  heard  them  discussed;  and  he  went  on  to  give  me  the 
reasons  why  he  thought  Gen.  Pershing's  recommendation  should  be 
sustained,  and  that  there  should  be  an  approval. 

Backed  as  I  was  at  that  time  with  the  opmion  of  several  officers 
that  the  record  was  legally  sufficient  to  sustain  the  findings,  and  also 
with  Gen.  Pershing's  very  unusual  and  emphatic  recommendation 
that  the  sentences  should  be  carried  into  execution,  and  with  Gen. 
March's  pronounced  view  that  they  should  be  carried  into  execution, 
I  went  back  to  the  office  and  completed  the  review  with  this  remark: 

I  re'^ommond  thit  the  sontonre  i»e  confirmed  and  carried  into  exei-ution.  With  thi? 
in  view  there  is  herewith  inclosed  for  your  signature  a  letter  tranfimittinp  the  re<^"r<i 
to  the  Prendent  f  )r  his  action  therein,  together  with  an  executive  order  designod  to 
carry  this  recoinmendition  int)  effect,  should  such  action  meet  with  your  approval. 

And  so  the  cases  were  submitted  in  that  form.  I  found  that  mv 
mind  was  not  at  rest  on  the  subject,  and  I  sought  an  interview  witt 
the  Secretary  of  War. 

Senator  Lenroot.  About  what  date  was  that  recommendation? 
There  does  not  seem  to  be  anv  date  in  the  record. 

Gen.  Crowder.  April  5,  1918,  was  the  date  that  I  wrote  my  first 
letter  to  Gen.  March,  in  which  I  used  this  language.  That  was  before 
I  had  submitted  the  cases.  I  asked  for  an  inter\-iew,  and  I  said, 
**  There  is  a  very  large  question  in  my  mind  as  to  whether  clemency 
should  be  extended.  That  was  my  first  attitude,  before  I  had  con- 
sulted with  Gen.  March.  Then  I  went  up  and  had  this  inten'iew,  and 
later  on  I  appended  to  the  re^•iew,  after  my  interview  with  Goil 
March,  what  I  have  just  read  to  you,  by  way  of  final  action  on  the 
cases. 

Senator  Lenroot.  On  the  same  day? 

Gen.  C/ROWI)er.  I  do  not  remember,  but  probably,  yes. 

Then  I  went  to  see  the  Secretary  of  War  about  the  cases,  and  I  told 
him  about  mv  interview  with  Gen.  March,  and  that  mv  mind  was  not 
at  rest  on  the  subject,  and  that  I  did  feel  that  we  ought  to  have  the 
kind  of  conference  that  would  relievo  the  President  from  the  necessity 
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of  dealing  with  a  divided  recommendation.    The  Secretary  of  *War 
was  receptive,  from  the  start,  to  clemency  in  these  cases. 

I  followed  up  that  interview  with  the  Secretary  of  War  with  two 
other  interviews  direct  upon  this  question  of  clemency.  My  whole 
purpose  was  to  get  the  War  Department  to  act  as  a  unit  on  these 
cases,  and  believmg  all  the  time  that  we  would  have  to  do  the  rather 
unusual  thing  of  overruling  Gen.  Pershing  in  this  matter. 

The  attitude  of  the  Secretary  of  War  toward  these  two  cases  con- 
tinuallv  strengthened  in  the  direction  of  clemency,  and  I  recall  with 
some  definiteness,  when  I  was  talkinff  with  him  about  the  embarrass- 
ment that  would  come  from  overruling  the  commanding  general  in 
the  field,  that  he  replied  in  effect  **That  is  a  responsibility  1  am  pre- 
pared to  take  in  a  proper  case." 

There  never  was  any  necessity  for  anybody  to  go  direct  to  the 
President  to  stop  a  concerted  action  upon  the  part  of  officials  of  the 
War  Department  to  secure  the  approval  of  the  death  sentences  in 
these  cases,  and  I  know  of  no  subject  connected  with  this  controversy 
concerning  which  there  has  been  so  much  misrepresentation  of  the 
attitude  of  individuals  as  there  has  been  in  this  particular  matter. 

I  wish  to  put  into  the  evidence,  if  I  may,  those  parallel  columns, 
which  show  what  I  am  charged  with  saying,  and  show  exactly 
what  I  did  say,  in  order  that  anvbody  by  glancing  at  the  parallel 
columns  may  find  out  whether  there  was  any  justification  for  the 
statement  before  this  conmiittee  that  I  used  this  extreme  language, 
or  that  my  attitude  is  correctly  stated  when  they  say  that  I  entered 
into  an  agreement  with  the  Chief  of  Staff  to  secure  the  execution  of 
the  death  sentences  in  these  cases. 

Inaccuracies  of  statement  are  nowhere  better  illustrated  than  in 
what  Gen.  Ansell  says  about  these  four  death  cases  from  France. 


GEN.   ANSELL^a  TESTIMONY. 

r  have  got  the  four  death  caees  from 
France.  They  are  case«  in  which  the 
commanding  general  in  France  is  very 
much  interested  and  is  insisting  upon  the 
execution  of  the  death  penalty.  I  think 
it  would  be  very  unfortunate,  indeed,  if 
the  War  Department  did  not  have  one 
mind  about  these  casses  and  agree  to  up- 
hold the  hands  of  Gen.  Pershing.  (P. 
137.) 

We  ought  to  a^ee  to  uphold  the  hands 
of  the  commanding  general,  regardless  of 
of  the  merits.    (P.  137.) 


We  ought  to  agree  to  support  the  hands 
of  Gen.  Pershing  in  these  cases.    (P.  137.) 


OEN.  CROWDER's  memorandum  OF  APRIL 

6,  1918,  to  chief  of  staff. 

April  5,  1918. 

My  Dear  Gen.  March:  Here  are  the 
four  cases  from  France  invohing  the  death 
sentence — two  for  sleeping  on  post  and 
two  for  disobedience  of  orders.  I  regret 
that  the  reviews  have  been  so  long  de* 
laved,  but  I  have  had  to  go  out^iide  of  the 
records  for  relevant  facts. 

The  first  paper  that  "will  encounter  your 
attention  is  a  brief  memorandum  pre- 
pared by  the  oflicer  charged  with  the 
study  of  these  cases,  which  "will  give  you 
a  survey  of  all  four  cases  and  will  prepare 
you  for  a  quick  reading  and  understand- 
ing of  the  review  prepared  by  this  office 
in  each  case. 

You  will  notice  that  I  have  not  finished 
the  review  by  embodying  a  definite  rec- 
ommendation. 

It  would  be  unfortunate,  indeed,  if  the 
War  Department  did  not  have  one  mind 
about  these  cases.  There  is  no  question 
that  the  records  are  legally  sufficient  to 
sustain  the  findings  and  sentence.  There 
is  a  very  large  question  in  my  mind  as  to 
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whether  clemency  should  be  exten<leil. 
Undoubtedly  Gen.  Perahing  will  think,  if 
we  extend  clemency,  that  we  have  not 
sustain o<I  him  in  a  matter  in  which  he  has 
made  a  very  explicit  recommendatino. 
May  we  have  a  conference  at  any  earlv 
date? 

E.  H.  Crowder, 
Judge  Advocate  General. 

Mai.  Hen.  Peyton  C.  March, 

Chief  of  Staff. 


CONCLUSION, 


I  recommend  that  these  men  die.    (P. 
137.) 


C.EN.     CROWDER  S 

OF  Cases. 


REVIEW 


The  court  was  lawfully  constitute*!. 
The  proceedings  were  regular.  The  re«'- 
onl  discloses  no  errors.  1  h^  findings  ami 
son  ton  re  are  supporte<l  by  the  rec(»rd  ami 
are  authorized  by  law. 

I  recommend  that  the  sentence  be  c*>n- 
firmed  and  carried  into  execution.  With 
this  in  view,  there  is  herewith  inclo>fNi 
for  your  signature  a  letter  transmitting 
the  re<'ord  tx)  the  President  for  his  actinu 
thereon,  tojjet her  with  an  Exe^'Utive  ord«*r 
dosigne<l  to  carr>'  thi?  recomniendati^ai 
into  effect,  should  such  action  meet  with 
your  approval. 

E.  H.  Crowder, 
Judge  Adrocau  General. 


I  think  you  ought  to  be  acquainted 
with  these  additional  facts  which  I  have 
discovered  subsequently  to  my  first  in- 
terview; but,  understand,  when  I  sub- 
mit this  memorandum  to  }rou,  I  do  it 
with  no  desire  to  reopen  this  case.  (P. 
138.) 


While  these  facte  suggest  clemency, 
nevertheless  I  do  not  recommend  it. 
Gen.  Pershing,  of  course,  would  feel  that 
we  had  not  supported  him,  and  I  sympa- 
thize with  hia  view.       (P.  138.) 


G£N.  CBOWDER's  MEMORANDUM  OP  APRIL 
16,  1918,  TO  CHIEF   OF  STAFF. 

1.  Since  our  interview  on  tho  four 
cases  from  France  involving  the  death 
sentence,  at  which  intenaew  we  atfreed 
that  we  would  submit  the  cases  with  a 
recommendation  that  the  sentences  W 
carried  into  execution,  my  att<^ution  has 
been  invited  to  certain  facts  of  which  1 
had  no  knowledge  at  the  time  of  the  in- 
terview and  to  which  I  think  your  att^^n- 

tion  should  have  been  in\ited. 

*  *  *  «  «■ 

4.  Permit  me  finally  to  observe,  with- 
out reopening  the  case,  that  it  will 
alwavs  be  a  matter  of  regret  to  me  that 
the  four  cases  upon  which  we  are  called 
upon  to  act  were  not  well  tried.  The 
composition  of  the  court  in  Ledoytn? 
case  consisted  of  one  colonel,  one  majrr. 
and  four  first  lieutenants.  The  four  first 
lieutenants  could  have  had  but  litt^* 
experience.  The  same  court  that  trit^* 
Ledoyen  tried  Fishback.  The  court  thu; 
tried  Cook  was  composed  of  the  samn 
members,  except  a  captain  (doubtlc^^  vi 
considerable  experience),  and  a  first  lieu- 
tenant (presumably  of  little  experiem^*  : 
and  the  same  court  that  tried  ('ook  tried 
Sebastian. 

We  have  discussed  the  fact  that  each 
of  the  four  defendants  was  a  mere  youth, 
and  I  am  a  little  impressed  by  tfie  fact 
that  not  one  of  them  made  any  fight  fur 
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hiB  life.  Each  of  the  four  men  was  de- 
fended by  a  second  lieutenant,  who  made 
no  special  pita  for  thorn.  I  regret  ex- 
ceedingly that  in  each  case  the  accused 
was  allowed  to  make  a  plea  of  guilty.  As 
counsel  for  them  I  should  have  strongly 
advised  that  they  plead  not  guilty  and 
require  the  Government  to  maintain  ita 
case  at  every  point. 

It  will  not  have  escaped  your  notice 
that  Gen.  Pershing  has  no  oflice  of  review 
in  these  cases.  He  seems  to  have  re- 
(UiiriKl  that  these  cases  be  sent  to  him  for 
tne  purpose  of  putting  on  the  record  an 
expression  of  his  \4ew  that  all  four  men 
should  be  placed  before  a  firing  squad. 
I  do  not  make  this  statement  for  the  pur- 
pose of  criticizing^  his  action.  Indeed,  I 
sympathize  with  it.  Hut  it  is  fair,  in  the 
consideration  of  the  action  to  be  taken 
here,  to  bear  in  mind  the  fact  that  (ien. 
Pershing  was  not  functioning  as  a  re\iew- 
ing  officer  with  any  oflicial  relation  to  the 
prosecution,  but  as  commanding  general 
anxious  t4)  maintain  the  discipline  of  hi» 
conimand. 

E.  II.  (^ROWl)ER, 

Judije  Advocate  GeyieraL 

Senator  Le>'ROOT.  If  you  arc  through  with  that,  I  would  like  to 
a-^k  you  a  few  questions  on  the  notes. 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  With  reference  to  the  first  note,  where  you  say^ 
*' There  is  a  very  large  question  in  my  mind  as  to  whether  clemency 
should  be  extended/'  you  wish  the  committee  to  xmderstand  that 
what  you  had  in  mind  t&ere  was  a  suggestion  of  clemency  ?     Is  that  it  ? 

Gen.  Crowder.  That  is  exactly  what  I  want  you  to  understand. 

Senator  Lenroot.  Of  course,  the  ordinary  construction  would  bo 
rather  the  contrary,  would  it  not  ? 

Gen.  Crowder.  Xo.  I  do  not  think  so:  but  I  will  admit  that  it  is 
not  as  clear  a  phraseology  as  I  could  have  employed. 

Senator  Lenroot.  To  be  i)erfectly  frank  with  you,  it  struck  me 
upon  reading  it,  death  sentences  being  the  exce;)tion  rather  than  the 
rule,  that  the  suggestion  there,  in  that  language,  '^Tliere  is  a  very 
lai^e  question  in  my  mind  as  to  whether  clemency  should  be  ex- 
tended,'' did  not  imj)ly,  merelj'from  the  reading  of  the  language,  a 
suggestion  of  clemency. 

Gen.  Crowder.  Of  course,  I  could  have  chosen  clearer  langtiage, 
had  I  thought  that  my  attitude  as  to  clemency  in  this  case  would  ever 
have  been  assailed.  But,  Senator,  how  could  there  have  l)een  any 
misunderstanding  when  you  consider  my  note  along  witli  the  Persh- 
ing letter  recommending  that  the  sentences  be  executed,  and  the 
recommendation  of  Gen.  Bullard  that  the  scMitences  be  ex(»cute(l. 
They  favored  executing  the  death  penalty.  1  was  raising  this  tu^w 
question  of  clemency,  and  certainly  I  was  not  rai^inj;  it  for  the  pur- 
pose of  agreeing  wi{h  them.  So  tbat  I  do  not  think  that  my  note, 
in  connection  with  what  it  was  transmitting  for  the  nttention  of  the 
Secretary  of  War,  could  have  been  in  the  h«ast  open  to  thiM  iuomI 
obvious  misconstruction. 
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Senator  Lenroot.  Then,  at  the  time  of  the  making  of  the  recom- 
mendation itself,  what  review  had  been  had,  or  what  study  had  been 
had,  of  the  facts  in  these  cases  ? 

Gen.  Crowder.  First,  by  Col.  Rand,  whose  qualifications  to  make 
the  study  I  have  referred  to. 

Senator  Lenroot.  Do  you  know  what  this  study  consisted  of  I 
Was  it  more  than  an  examination  of  the  record  itself? 

Gen.  Crowder.  It  could  not  have  been  any  more  than  that, 
because  it  was  all  the  opportunity  he  had  to  acquaint  himself  with 
the  facts. 

Senator  Lenroot.  Then  how  did  the  additional  facts  come  to 
you  ?     That  is  really  what  I  am  leading  up  to. 

Gen.  Crowder.  1  went  back  to  the  office  and  asked  an  officer  to 
go  up  to  The  Adjutant  General's  office  and  ascertain  for  me  the  agt^s 
of  these  boys.  That  was  not  in  the  record.  I  wanted  to  know  how 
old  they  were  and  how  long  they  had  served,  and  what  opportunities 
thev  had  had  to  learn  their  duties  as  sentinels  and  as  soldiers  generally; 
-and,  aliunde  of  the  record,  I  got  that  information. 

Then  I  directed  another  officer  to  examine  all  the  cases  that  had 
come  in  from  France  to  see  if  there  were  other  instances  of  trial  for 
disobedience  of  orders  and  for  sleeping  on  post,  and  what  the  sentences 
had  been,  and  I  got  that  information;  and  on  the  basis  of  that  informa- 
tion I  became  more  and  more  aggressive  in  claiming  clemency  for  these 
men,  because  I  found  that  there  were  two  of  them,  I  think,  under  Il», 
and  the  other  two  were  under  20  years  of  age,  and  that  all  of  them  had 
had  less  than  a  year's  service,  and  all  of  them  wore  volunteers. 

Senator  Lenroot.  Then  you  found  some  other  facts  with  reference 
to  acquittals  of  some  other  charge  of  a  like  offense? 

Gen.  Crowder.  Not  acquittals,  as  I  remember  it,  but  very  minor 
sentences,  and  some  instances  where  the  same  offense  had  been  tried 
by  special  court. 

Senator  Lenroot.  Was  there  one  case  where  one  of  the  boys  in- 
volved in  the  very  same  transaction  was  acquitted  ?  As  I  remember, 
there  was  in  your  review  of  the  facts. . 

Gen.  Crowder.  Mav  I  ask  vou  to  restate  that? 

Senator  Lenroot.  Was  there  one  case  where  one  of  the  boys 

Senator  Warren.  One  of  the  four? 

Senator  Lenroot.  No;  not  one  of  the  four,  but  involved  at  the 
same  time — ^was  acquitted  ? 

Gen.  Crowder.  I  do  not  recall  that. 

Senator  Lenroot.  Perhaps  my  recollection  is  wrong,  but  I  thought 
I  remembered  where,  in  your  review  of  April  10,  you  cited  one  case 
where  there  was  a  man  named  Ilindman.     Do  you  recollect  t 

Gen.  Crowder.  No;  I  do  not  recollect. 

Senator  Lenro(3T.  Oh,  yes;  here  it  is.  On  page  144  of  this  record; 
William  ILndman.     The  record  savs: 

This  Roldier  was  accused  of  Bleeping  on  post  in  the  front  trenches  on  the  nijrht  "f 
November  o-O.  This  is  the  same  night  that  Pvt.  Cook,  who  waa  (X)nvit*ted.  ii»  alU^:J<ni 
lo  ha\e  committed  a  like  offense. 

Neither  one  of  those  two  is  one  of  the  four,  is  that  correct  ? 

Gen.  Crowder.  May  I  glance  at  that  page  i 

Senator  Lenroot.  llere  it  is. 

Gen.  Crowder  (after  examining  page  144  of  the  record).  Xo. 
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Senator  Lenroot.  That  has  nothing  to  do  with  any  of  these  four  in^ 
these  cases  i 

Gen.  Crowder.  No;  I  do  not  think  so. 

Senator  Lenroot.  Then,  what  have  you  to  say  as  to  the  review- 
ing officer  or  the  court  itself,  in  extreme  sentences  of  this  kind,  not 
supplying  for  the  record  these  very  pertinent  facts  that  you  after- 
waixls  discovered  ? 

Gen.  Crowder.  The  failure  to  do  so  has  got  to  be  charged  up,  it 
seems  to  me,  to  the  exigencies  of  the  battle  field  and  of  the  zone  of 
active  operations.  I  do  not  like  to  think  that  it  is  possible  that  a 
death  sentence  should  come  up  here  for  review  upon  a  record  which 
failed  to  show  many  things  which  were  necessary  to  be  shown  of 
record  to  form  the  judgment  of  the  confirming  authority  respecting 
the  action  finally  to  be  taken.  I  had  a  little  less  severe  condemna- 
tion of  that  after  reading  a  corresponding  record  which  has  been  placed 
in  evidence  before  this  committee,  in  the  British  service.  It  is,  if  any- 
thing, more  meaner  than  the  records  in  these  four  cases,  and  the  man 
whowas  tried  and  convicted  was  not  allowed  to  live  more  than  48  hours^ 
when  he  was  executed.  There  are  two  such  cases  in  the  record  before 
you,  of  corresponding  trials  by  the  field  court-martial  of  the  British 
Army,  placed  in  evidence  by  Col.  Rigbv.  I  supposed  that  a  man  liko 
Rand  and  a  man  like  Wigmore,  who  also  made  a  study  of  these  sen- 
tences, would  comment  on  the  very  point  that  you  have  brought  out, 
but  they  appeared  to  be  willing  to  concede  something  to  the  exigencies 
of  the  battle  field,  and  to  the  judgment  of  men  on  the  ground,  and  it 
always  entered  into  my  head  in  passing  judgment  upon  that  phase  of 
the  situation  that  as  good  a  soldier  as  Gon.  BuUard  and  as  good  a 
judge  advocate  as  Col.  Winship,  who  was  upon  his  staff,  appeared  to 
be  satisfied  with  the  evidence  m  the  case. 

Senator  Lexroot.  Nevertheless,  General,  would  you  not  say  that 
it  was  a  most  unfortunate  condition  of  affairs  where  a  death  sentence 
inflicted  for  the  purpose  of  discipline — because  that  was  the  primary 
purpose  of  the  extreme  sentence — should  be  inflicted  without  the 
record  containing  full  facts  in  connection  with  it  'i 

Gen.  Crowder.  I  hope  we  will  have  very  few  such  cases  to  deal 
with  in  the  future. 

Senator  Lenroot.  Did  it  occur  to  you  and  the  other  reviewing 
authorities  that  for  a  death  sentence  there  had  been  no  adequate  and 
proper  defense  here  of  these  boys  ? 

Gen.  Crowder.  I  think  we  all  regretted,  and  I  expressed  that 
regret  in  my  note,  that  the  cases  had  not  been  more  adequately 
presented.  The  only  pause  that  I  had  in  the  matter,  Senator,  was 
the  positive  recommendation  of  such  soldiers  as  Gen.  BuUard  and 
Gen.  Pershing. 

Senator  Lenroot.  Well,  are  we  to  understand  from  that,  General, 
that  for  the  sake  of  enforcing  discipline  you  were  willirg  to  rather 
give  less  weight  to  the  rights  ot  an  accused  than  you  otherwise  would  ? 

Gen.  Crowder.  No;  1  could  not  have  entertained  that  view  but 
for  the  Judgement  of  these  distinguished  lawyers  from  civil  life,  with 
which  1  ultimately  concurred,  that  the  record  was  in  itself  legally 
sufficient  to  sustain  the  findings  and  sentence  8.  Here  we  were  sitting, 
3,000  miles  away  from  the  field  of  action,  matching  our  judgments 
Against  the  men  with  as  high  or  higher  responsibility,  who  Mere  in 
close  contact  with  all  the  facts,  and  the  situation  that  had  to  be  dealt 
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with.  Here  was  the  judgment  of  two  distinguished  lawyers,  at  least, 
from  civil  life,  that  the  record  was  sufficient;  and  now  you  hare 
before  you  those  two  records  of  the  field  general  courts-martial  of 
England,  which  show  that  they  also  had  to  execute  men  upon  that 
kind  of  a  record. 

Senator  Lenroot.  Of  course  it  will  be  conceded  by  everyone  that 
legally  the  record  was  sufficient,  I  suppose;  and  yet  the  very  meager- 
ness  of  the  record,  and  what  did  appear  upon  the  record,  while  from 
a  legal  standpoint  it  was  sufficient,  might  nave  suggested  to  anyone, 
it  seems  to  me,  that  these  men  ought  not  to  be  executed  without 
further  ascertainment  of  facts. 

Gen.  Crowder.  My  position  was  this,  and  let  me  be  held  responsible 
for  it,  that  I  would  make  this  fight  before  the  Chief  of  Staff,  and  that 
I  would  make  it  before  the  Secretary  of  War,  but  that  I  would  not  go 
against  their  judgment  and  complicate  the  matter  before  the  Resident 
of  the  United  States.  That  was  my  position.  I  made  the  %ht 
before  the  Chief  of  Staff;  I  made  the  fight  before  the  Secretary  of  War, 
in  behalf  of  these  men;  but  it  was  not  necessary  to  go  before  the 
President  with  a  divided  opinion  except  in  so  tar  as  Gen.  March 
differed  from  the  Secretary  of  War  and  myself  on  those  cases. 

Senator  Lenroot.  Now,  one  further  question.  This  note  of  yours, 
following  the  conference,  did  contain  the  unqualified  recommendation 
that  the  sentence  be  carried  out  ? 

Gen.  Crowder.  Please  remember  that  when  I  wrote  that  note  I 
had  not  the  facts  aliunde  of  the  record. 

Senator  Lenroot.  Yes;  you  got  these  additional  facts  outside  of 
the  record  ?  • 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  And  on  April  16  you  wrote  (Jen.  March 
another  letter  ? 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  Containing  all  of  these  facts  ? 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  But  there  was  no  suggestion  in  this  letter  of  a 
change  in  recommendation,  upon  your  part,  was  there  I 

Gen.  Crowder.  No  explicit  change  of  reconunendation;  but  the 
whole  effect  of  the  letter  was  to  suggest  to  him  a  lack  of  finaUty  in  the 
first  recommendation. 

Senator  Lenroot.  The  language  is: 

Since  our  interview  on  the  four  cases  from  France  involving  the  death  sentence,  at 
which  interview  we  agreed  that  we  would  submit  the  cases  with  a  recommendatioa 
that  the  sentences  be  carried  into  execution,  my  attention  has  been  invited  to  certain 
facts  of  which  I  had  no  knowledge  at  the  time  of  the  interview  and  to  which  I  think 
.yonr  attention  should  have  been  invited. 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  Then  you  go  on  with  the  facts.  But  is  there 
any  suggestion  in  your  letter  that  so  far  as  your  final  recommenda- 
tion is  concerned,  you  desired  to  change  it  ? 

Gen.  Crowder.  Not  unless  you  can  read  that  into  the  lettei*.  I 
did  not  use 

Senator  Lenroot.  From  the  submission  of  the  facts,  yes  ? 

Gen.  Crowder.  I  had  some  motive  for  doing  it. 

Senator  Lenroot.  Oh,  yes;  certainly. 
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Gen.  Crowdbb.  I  know  my  own  state  of  mind.  I  know  the 
embarrassment  to  a  President,  of  divided  opinion  in  a  grave  matter, 
and  all  my  effort  was  to  get  one  view  of  this  case  so  as  to  simplify  the 
President's  prcftAem  in  passing  upon  the  case;  I  conferred  with  the 
Secretary  of  War  and  the  Chief  of  Staff  and  consulted  officers  in  my 
own  department,  always  with  the  idea  that  the  clemency  view  would 
prevail,  and  saving  to  mvself  a  position  in  the  case  where  I  would  not 
bring  about  this  state  ot  divided  opinion  before  the  President. 

Senator  Lenroot.  Now,  this  was  dated  April  16,  1918.  What 
next  occurred,  so  far  as  you  are  concerned  with  it? 

Gen.  Crowdbb.  Nothing  further  occurred  except  some  inter- 
views with  the  Secretary  of  War,  three  in  all,  the  dates  of  which 
I  can  not  remember  well  enough  to  .put  them  into  the  record. 
Whether  they  followed  this  letter  or  not  I  would  not  like  to  say 
positivelv,  but  I  am  sure  that  until  the  Secretary  of  War  finally 
acted  I  kept  up  my  conferences  with  him  for  the  purpose  of  seeing 
that  he  had  assumed  100  per  cent  responsibility  for  final  action  upon 
the  case. 

Senator  Lenroot.  Upon  what  point,  as  you  remember,  or  as  nearly 
as  you  remember,  did  you  explicitly  change  your  view  with  reference 
to  carrying  out  the  sentence,  in  conversations  with  the  Secretary 
of  War  ? 

Gen.  Crowder.  I  never  had  to  change  mv  views.  I  had  only  to 
deal  with  this  statement  that  I  have  made  nere  in  the  record ;  first, 
of  recommending  clemency  or  suggesting  clemency;  second,  sub- 
mitting the  case  for  execution,  after  a  conference  with  the  Chief  of 
StaflF;  and  then,  third,  bringing  these  additional  facts  to  his  attention, 
my  mind  being  always  in  one  attitude  toward  the  case,  but  always 
subordinating  an  expression  of  that  view  to  what  was  the  ultimate 
and  combined  judgment  of  the  War  Department  as  to  the  necessities 
of  the  situation  as  interpreted  by  the  commanding  general  of  the 
American  Expeditionary  Forces  in  France. 

Senator  Lenroot.  But,  General,  must  there  not  have  been  at  some 
point  a  changed  attitude  upon  your  part?  Because  after  this 
conference,  you  did  formally  make  the  recommendation  that  the  sen- 
tence be  executed. 

Gen.  Crowder.  Yes;  after  the  first  conference. 

Senator  Lenroot.  Now,  after  that 

Gen.  Crowder.  The  next  day. 

Senator  Lenroot.  Yes;  and  after  that,  you  must,  to  the  Secre- 
tary of  War,  it  seems  to  me,  have  expressed  a  reversal  of  your  formal 
recommendation. 

Gen.  Crowder.  In  every  one  of  these  three  interviews  I  ex]^ressed 
to  him  this  view  that  I  had,  which  I  would  have  carried  out  if  it  were 
pot  for  the  necessity  of  coordinating  action  of  the  War  Department 
in  these  grave  matters.  It  was  not  a  question  of  law  upon  which  I 
was  expected  to  speak  an  independent  word.  It  was  a  question  of 
clemency.  If  it  had  been  a  question  of  law,  it  would  have  been  a 
different  matter;  I  should  not  nave  consulted  with  the  Chief  of  Staff 
or  any  military  man  respecting  the  lesal  view.  But  this  was^  purely 
a  question  of  clemency,  a  question  that  the  Secretary  of  War  and 
the  Chief  of  Staff  have  as  much  to  do  with  as  the  Judge  Advocate 
General. 
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Senator  Lenroot.  Then,  do  I  understand  that  so  far  as  clemency 
itself  was  concerned,  you  took  no  part  in  it,  or  assumed  no  respon- 
sibility for  it,  except  the  bringing  of  the  additional  facts,  subsec[ueDt 
to  your  formal  recommendation,  to  the  attention  of  the  Chief  of 
Stan  and  the  Secretary  of  War  ? 

Gen.  Crowder.    In  both  written  and  oral  interviews. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  That  is  true,  and  I  do  not  know  how  I  could 
have 

Senator  Lenroot.  But  you  at  no  time  changed  your  view  as  to 
the  carrying  out  or  execution  of  the  sentence?  In  other  words, 
you  are  wuling  to  stand  upon  yoiu:  formal  recommendation  as 
originally  made  ? 

Gen.  Crowder.  I  never  withdrew  that  recommendation. 

Senator  Lenroot.  That  is  what  I  am  getting  at. 

Gen.  Crowder.  I  never  withdrew  it,  but  the  Secretary  of  War 
has  had  my  personal  view  as  to  my  personal  desire  to  see  liim  over* 
rule  the  recommendation. 

Senator  Warren.  Let  me  ask  a  question  a  little  aside  from  this 
line,  if  I  may  interrupt. 

Senator  Lenroot.  Certainly. 

Senator  Warren.  As  to  tiiis  question  of  capital  punishment,  a 
question  that  is  very  much  discussed  and  differently  administered — 
that  is,  the  sentences  for  capital  punishment — ^many  believing  that 
there  should  be  no  such  thing  as  capital  pimishment:  Do  you  recom- 
mend that  the  final  pimishment  of  deatn  for  certain  offenses  in  the 
Army  should  be  done  away  with  entirely — capital  punishment  en- 
tirely abandoned  and  eliminated  from  the  Articles  oi  War  ? 

Gen.  Crowder.  I  know  of  no  offense  denounced  and  punished 
by  death  in  the  military  code  as  it  exists  to-day  where  tne  death 
penalty  can  be  properly  abrogated.  We  cut  it  down  somewhat  in 
the  revision  of  1916. 

Senator  Warren.  But  you  believe  that  finally  there  should  be  a 
specific  law  providing  that  certain  cases  should  proceed  to  that  end  ? 

Gen.  Crowder.  Do  I  believe  what  ? 

Senator  Warren.  That  there  should  be,  in  the  finality,  certain 
crimes — if  I  niav  allude  to  them  as  crimes — some  offenses,  for  which 
the  death  penalty  should  be  pronounced  and  executed?  You  do 
not  believe  in  abrogating  capital  punishment  in  the  Army  i 

Gen.  Crowder.  Oh,  no;  it  is  impossible. 

Senator  Warren.  WTien  I  think  of  the  Army,  I  am  reminded  of 
the  times  when  I  used  to  stand  guard  myself  as  a  private  soldier^ 
where  we  wore  likely  to  be  picked  off  by  the  enemy,  any  time ;  and 
I  know  how  hard  it  is  for  a  boy  16  or  17  years  old  to  Keep  awako. 
unless  there  is  something  that  scares  the  very  life  out  oi  him,  to 
keep  him  interested. 

Senator  Lenroot.  If  I  understand  your  attitude,  it  is  that  so  far 
as  you  were  personally  concerned,  you  were  from  the  beginning  in  favor 
of  clemency,  but  that  you  desired  united  action  upon  the  part  of  all 
those  who  wore  responsible,  and  that  you  made  this  formal  recommen- 
dation for  the  carrving  out  of  the  sentence,  but  you  would  have  b^n 
glad  if  Gen.  March  would  have  been  willing,  and  the  Secretary  of 
War  had  been  wiUing,  to  recommend  clemency.  But  if  they  were  un- 
willing to  do  that,  you  were  willing  to  assume  your  share  of  the 
responsibility,  leaving  the  original  notes  to  stand  ? 
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Gen.  Crowder.  That  is  correct;  but  if  vou  will  allow  me  to  put 
in  there,  that  the  duties  of  the  Judge  Advocate  General  in  a  case 
of  that  kind  are  two-fold.  One  is  to  pass  upon  the  legality  and 
r^:ularity  of  the  record ;  its  freedom  from  prejudicial  error  or  rever- 
sible error  or  jurisdictional  error.  In  that  field  he  has  an  undivided 
responsibility  in  which  it  would  be  rarely  justifiable  for  him  to 
consult  with  any  military  authority. 

The  second  is  the  duty  in  regard  to  clemency,  where  there  was  a 
necessity  of  coordinating  action  and  of  establishing  a  policjr  which 
would  govern  during  the  period  of  the  war.  It  was  on  that  side  and 
that  side  alone  that  I  sought  conferences  with  superior  authority,  and 
the  motive  that  I  had  in  every  conference  conducted  was  to  bring 
about  clemency,  if  we  could  without  detriment  to  the  efli<^'iency  of  our 
fighting  forces,  in  a  matter  where  Gen.  BuUard  and  Gen.  Pershing  had 
placed  themselves  on  record  in  favor  of  a  specific  action.  Now,  if  it 
be  a  crime  for  the  Judge  Advocate  General  on  that  side  of  his  duties, 
where  coordination  is  necessary,  to  consult  with  a  superior  authority, 
I  am  that  criminal.  I  never  consulted  with  them  on  the  ground  of 
the  sufficiency  of  the  record.  I  did  consult  with  them  on  the  ground 
of  the  degree  of  clemency  that  should  be  extended  in  this  case,  and 
I  never  had  but  one  attitude  of  mind  toward  it,  that  I  was  not  willing 
to  make  the  President's  duty  more  difficult  because  of  any  view  that 
I  had  on  the  subject  that  arrayed  itself  against  the  view  of  the  Secre- 
tary of  War,  the  Chief  of  Staff,  Gen.  rershing,  and  Gen.  Bullard. 
Now,  I  hope  I  have  made  my  position  thoroughhr  clear  there,  so  that 
hereafter  nobod}^  will  be  able  to  misunderstand  my  position.  It  is 
very  important,  if  I  understand  it,  to  keep  in  mind  that  on  one  side 
of  my  duties  I  had  an  undivided  responsibility  which  I  could  not 
share  with  anybody,  while  on  the  otiier  side  1  had  a  divided  re- 
sponsibility. 

Senator  Lenroot.  Did  Gen.  March  make  a  recommendation  similar 
to  your  formal  reconMnendation  ? 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  What  other  recommendations  were  there — 
aside  from  Gen.  Pershing's,  I  mean :  I  mean  here  in  the  department  ? 

Gen.  Crowder.  The  cases  went  before  the  President  and  the  Secre- 
tary of  War  with  my  recommendation  and  Gen.  March's  recommenda- 
tion, and  of  course  with  the  recommendations  which  had  been  made 
of  record,  of  Gen.  Bullard  and  Gen.  Pershing. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  Then,  as  the  result  of  this  further  study  that  I 
made,  simply  because  my  mind  was  not  at  rest  upon  this  question 
of  clemency,  there  was  a  further  report  submitted  by  me  in  wliich  I 
had  used  very  largely  the  reports  submitted  by  Gen.  Ansell,  Col. 
Clark,  and  perhaps  Col.  Davis  also,  who  cooperated,  getting  up  these 
additional-  facts. 

Senator  Lenroot.  But,  in  the  first  place,  the  formal  recommenda- 
tions, so  far  as  those  in  the  department  here  were  concerned,  were 
those  of  Gen.  March  and  yourself  to  the  Secretary  of  War  i 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  And  if  Gen.  March  had  looked  upon  it  as  you 
did,  instead  of  your  making  the  recommendation  for  carrying  out  the 
recommendation  of  the  sentence,  it  would  have  been  just  the  reverse  ? 

Gen.  Crowder.  Yes;  if  I  had  secured  agreement. 
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Senator  Lenroot.  So  that,  did  you  rather  yield  in  that  respect  to 
Gen.  March's  judgment  in  order  to  secure  agreement? 

Gen.  Crowder.  I  yielded  to  the  judgment  of  a  man  fresh  from  the 
battlefields. 

Senator  Lenroot.  Yes;  but  I  am  referring  to  the  fact. 

Gen.  Crowder.  On  the  question  of  clemency  only. 

Senator  Lenroot.  Yes,  I  understand. 

Gen.  Crowder.  Not  on  any  duty  that  devolved  on  me  as  tho 
Judge  Advocate  General.  But  on  the  question  of  clemency  1  went 
to  him,  because  he  was  but  recently  from  there;  and  I  found  out 
that  he  had  discussed  these  cases  before  he  left  France. 

Senator  Lenroot.  That  is  all. 

Gen.  Crowder.  There  is  one  other  matter,  before  I  proceed  with 
the  discussion  of  the  pending  bill.  I  represented  to  you  yesterday 
that  the  English  war  department  had  sought  by  admonition  to  regu- 
late punishments  and  to  control  sentences  of  courts-martial.  I  have 
this  morning  to  bring  to  your  attention  their  standing  regulation  on 
the  subject,  which  is  paragraph  583,  subheading  XI,  of  their  King's 
Regulations,  corresponding  roughly  to  our  Army  Regulations. 
[Reading:] 

Tho  foUowinjT  sfsneral  instructions  are  issued  for  the  ^idance  of  courts-martial,  but 
nothing  contained  in  them  must  be  construed  as  limiting  the  discretion  of  the  court 
to  pas3  any  legal  sentence,  whether  in  accordance  with  these  instructions  or  not,  if 
in  their  opinion  there  is  good  reason  for  doing  so. 

And  then  follows  a  list  of  punishments  that  they  think  appro- 
priate.    That  was  before  the  war  came  on. 

In  1917  I  find  that  they  issued  the  following  order  to  the  British 
armies  in  France.  This  order  was  issued  by  Field  Marshal  Haig, 
January  1,  1917.     [Reading:] 

[Extracts  from  general  route  orders  issued  to  the  British  armies  in  France  by  Field  Marshal  Haig  , 

Jan.  1, 1917.] 

COURTS-MABTIAL — OENERAX  INSTRUCTIONS. 

The  commander  in  chief  has  had  under  consideration  certain  sentences  recently 
awarded  by  courts-martial.  It  would  be  improper  for  him  to  interfere  in  any  way 
with  the  discretion  of  a  court-martial  as  to  the  sentence  to  be  awarded,  but,  at  the 
same  time,  he  is  of  opinion  that  the  unequal  sentences  awarded  by  courts-martial  for 
similar  crimes  show  that  many  officers  do  not  sufficiently  appreciate  the  precise 
quality  of  the  offenses  with  which  they  have  to  deal. 

lie  wishes  to  point  out  that  certain  offenses  which  in  peace  time  are  adequately 
met  by  a  small  sentence,  assume,  on  active  service,  a  gravity  which  wholly  alters 
their  character. 

This  principle  is  fully  recognized  in  military  law;  for  instance,  in  the  case  of  deser- 
tion, the  army  act  in  time  of  peace  permits  a  maximum  sentence  of  two  years*  dura- 
tion only,  whereas  on  active  service  a  court  is  allowed  to  award  a  sentence  of  death 
for  the  same  offense.  Similar  considerations  apply  to  cases  of  looting  and  to  other 
offenses  specified  in  sections  4  and  6,  army  act. 

The  commander  in  chief  wishes  to  impress  upon  all  officers  serving  upon  cotirts-martial 
that  it  is  their  duty  to  give  weight  to  considerations  of  good  character,  inexperience, 
and  all  other  extenuating  circumstances,  but  that,  at  uie  same  time,  they  are  seri- 
ously to  consider  the  effect  which  the  offense  in  question  may  have  upon  the  disci- 
pline of  the  Army,  upon  which  its  safety  and  success  depend,  and  if  they  come  t<.» 
the  conclusion  that  a  sentence,  however  severe,  is  necessary  in  the  interests  of  dir*t'i- 
pline,  no  feeling  of  commiseration  for  the  individual  must  deter  them  from  carrj-ing 
out  their  duty. 
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Upon  mv  return  to  the  oflfice  of  the  Judge  Advocate  General  last 
January,  1  got  out  the  following  instruction.  This  was  .after  the 
armistice.     [Keading:] 

GENERAL  ORDER  JANUARY  23,  1919 — MAXIMUM  PUNISHMENTS. 

In  view  of  the  cessation  of  hostilities  and  the  reestablishment  of  conditions  approx- 
imating those  of  peace  within  the  territorial  limits  of  the  United  States,  the  pro- 
priety of  observing  limitations  upon  the  punishing  powers  of  courts-martial  as  estab- 
lished by  Executive  order  of  December  15,  1916,  is  obvious.  Where  in  exceptional 
cases  a  court-martial  adjudges  and  a  reviewing  authority  approves  punishments  in 
excess  of  the  limits  descrilx-d  in  said  Executive  order,  the  reasons  for  so  doing  will  be 
made  a  matter  of  record.  Trial  by  general  court-martial  within  the  territorial  limits 
stated  will  be  ordered  only  where  the  punishment  that  mi^t  be  imposed  by  a  special 
or  summary  court  or  by  the  commanding  officer  under  the  provisions  of  the  104th 
article  of  war  would  be  under  all  circumstances  of  the  case  clearly  inadequate. 

Xow,  I  told  you  that  I  got  a  part  of  the  verbiage  of  that  order 
from  an  order  that  had  been  prepared  by  the  chief  of  the  military 
justice  division  of  my  office  in  the  summer  of  1918,  and  submitted  to 
Gen.  Ansell  in  Sept-ember  of  that  year,  which  had  been  sent  back  for 
further  revision  and  study,  and  was  not  published.  Of  course  at 
that  time  no  reference  could  have  been  made  to  the  cessation  of  hos- 
tilities, but  a  reference  could  have  been  made  to  conditions  here  in 
the  United  States  approximating  those  of  peace,  where  the  severer 
punishments,  including  the  death  penalty,  were  not  necessary,  and 
in  that  way  an  admonition  could  have  gone  to  the  Army  which,  I 
think,  as  I  said  yesterday,  would  have  oeen  productive  of  greater 
uniformitv  of  sentence,  and  would  have  defeated  manv  of  the  ex- 
cessive  sentences  that  were  adjudged  in  this  country. 

Senator  Lenroot.  Was  that  an  order  signed  by  the  President  ? 

Gen.  Chowder.  It  was  issued  by  his  authority.  Those  state- 
ments cover  all  the  matter  necessary  to  connect  up  with  the  tes- 
timony heretofore  offered,  and  I  am  ready  now  to  take  up  the  ^lis- 
cussion  of  the  pending  bill  and  its  application  to  a  hypothetical  case. 

APPLICATION    OP    SENATE    BILL    64    TO    A    HYPOTHETICAL    CASE. 

I  think  we  may  best  reach  an  understanding^  of  those  sections  of 
the  proposed  bill  which  have  to  do  with  actual  trials  before  courts- 
martial  by  giving  those  sections  a  hypothetical  application  to  a 
specific  case:  and,  because  I  know  that  this  committee  would  not  re- 
port, nor  would  Congress  enact,  a  bill  which  would  not  meet  the  re- 
quirements in  the  trial  of  purely  military  ofFenses — ^which  I  have 
stated  to  you  constitute  about  86  per  cent  of  the  cases  tried  during 
the  war — I  shall  discuss  the  application  of  those  sections  to  such 
a  case,  namely — alleged  disobedience  of  a  colonel  commanding  a  line 
regiment,  of  competent  orders  to  put  his  regiment  into  battle — a  case 
where  the  evidence  is  primarily  tactical  or  strategical,  and  wholly 
military.  'V\Tien  I  have  finished  with  this  typical  military  olFcnso 
I  shall  try  to  explain  the  application  of  the  pending  bill  to  the  trial 
of  a  common-law  or  statutory  felony,  which  I  have  told  vou  make 
up  from  8  to  12  per  cent  of  the  cases.  Let  us  see  what  would  happen 
under  the  proposed  bill  at  the  successive  stages  of  the  trial  oi  the 
assumed  case  of  purely  military  ofFense,  commencing  with  the  pre- 
ferring of  the  charge. 
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PBEFERBINO   OF  THE   CHABGE. 

Under  tlie  pending  bill  the  charge  would  be  preferred  in  the  firet 
instance  by  "a  person  subject  to  military  law  who  can  make  oath 
that  he  has  actual  personal  knowledge  of  the  matters  set  forth  in  the 
charge.''  It  will  rarely  be  the  case  that  one  such  person  has  all  this 
knowledge.  The  proposed  law  takes  care  of  this  situation.  If  such 
person  has  not  the  actual  knowledge,  or  is  lacking  in  knowledge  in 

Eart,  he  must  personally  investigate  and  make  oath  on  information  or 
elief  (art.  18).     The  charges  are  duly  prepared  and  forwarded  to 
the  brigade  commander. 

The  brigade  commander's  duties  are  set  forth  in  article  19.  He 
makes,  or  causes  to  be  made,  a  thorough  investigation  as  to  the 
truth  of  the  matters  set  forth  in  such  charge.  The  accused  is  heard 
in  his  own  behdf  and  by  available  witnesses  he  may  oflfer.  In  for- 
warding the  charge,  the  brigade  commander  must  accompany  it 
with  statements  of  the  substance  of  the  testimony  taken  on  both 
sides  and  all  other  evidence,  including  the  statement  of  the  accused. 
Down  to  this  point,  with  the  exception  of  the  requirements  that 
the  signer  of  the  charge  must  be  a  "person  subject  to  military  law," 
and,  therefore,  an  officer,  enlisted  man,  or  retainer  to  the  camp, 
who  must  make  oath  on  actual  knowledge,  or  on  information  and 
belief  as  the  result  of  an  investigation  made  by  him,  the  new  pro- 
cedure is  substantially  the  existing  procedure  under  sections  75  and 
76,  M.  C.  M.,  as  modified  by  C.  M.  C.  M.  No.  5,  July  14,  1919,  and  no 
great  embarrassment  would  result  from  the  enactment  of  that  part 
of  the  pending  bill. 

I  shall  not  object  at  any  sta^e  to  the  requirement  that  the  man  who 
prefers  charges  against  another  shall  himself  make  oath  to  those 
charges,  either  oi  personal  knowledge  or  upon  information  and 
belief.  I  am  not  certain  that  it  will  serve  any  useful  purpose,  I 
am  not  certain  that  it  will  curtail  the  number  of  charges  that  are 
preferred,  but  I  am  willing  to  do  anything  that  will  give  the  pubUc 
confidence  in  the  manner  in  which  trials  by  court-martial  are  con- 
ducted, and  will  give  them  confidence  in  the  fairness  of  the  manner 
in  which  officers  who  are  conducting  courts-martial  are  discharging 
their  duties  in  that  connection.  Therefore,  you  need  expect  no 
opposition  from  me  to  that  provision  in  the  bill. 

REFERRING  THE   CHARGE. 

The  next  step  is  the  forwarding  by  the  brigade  commander  of  the 
charge,  "with  all  accompanying  papers,  to  the  next  higher  authority 
having  general  court-martial  jurisdiction,  namely,  the  division 
commander,  upon  whose  staff  there  is,  under  existing  tables  of 
organization,  an  officer  of  the  Judge  Advocate  General's  department 
\^dtli  the  rank  of  major  or  lieutenant  colonel  and  hereinaft'cr  desig- 
nated the  division  judge  advocate.  The  division  commander  is 
under  the  mandatory  requirement  to  refer  the  case  to  the  division 
judge  advocate  who  must  be  an  officer  of  the  Judge  Advocate  Gen- 
eral's department;  who,  in  the  usual  case,  is  a  man  with  little  or  no 
military  education  or  training. 

Certainly  nobody  can  object  to  that,  and  down  to  that  point  this 
is  exactly  the  existing  practice.     I  do  not  believe  there   has  ever 
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,  general  court  charse  referred  for  trial,  during  the  Worid  War, 

a  long  time  past,  oy  any  convening  authority  that  was  not 

ed  by  an  examination  and  report  of  the  judge  advocate  on 

if,  and  I  have  no  objection;  if  you  put  it  in  the  law,  it  will 

ange  matters  at  all.    liut  he  has  this  other  duty 

itor  Lenroot.  Would  that  apply  all  the  way  down  to  the 

nartial  of  an  enlisted  man  ? 

.  Crowder.  It  would  not  apply  to  a  special  court,  but  to  a 

1  court. 

it  or  Lenroot.  Yes,  I  understand;  but  of  a  general  court- 

1? 

.  Crowder.  I  do  not  believe  there  is  a  case  on  record  where  a 

ment  commander  referred  a  case  for  trial  until  he  had  a  report 

iudge  advocate  upon  the  legal  pleadings  in  the  case. 

itor  Lenroot.  Cff  course,  if  the  convening  authority  was  of 

rank  than  the  commanding  officer 

.  Crowt)ER.  I  do  not  care  now  low  he  is;  he  may  be  a  colonel, 

low,  commanding  a  territorial  department,  but  he  has  got  his 

advocate,  and  in  all  his  actions  ne  is  governed  by  this  same 

id  procedure  and  practice. 

itor  Lenroot.  I  was  thinking  more  of  the  qualification  of  an 

lual. 

.  Crowder.  The  judge  advocate  is  the  same,  irrespective  of 

ik  of  the  commanaer  of  the  organization  or  territor}^  or  depart- 

itor  Lenroot.  What  would  you  say  if  the  convening  authority 

colonel  of  a  regiment  ? 

.  Crowder.  Yes;  a  colonel  may  fall  into  command  of  a  terri- 

department;  but  the  department  staff  remains. 

itor  Warren.  Yos;  of  course. 

.   Crowder.  But  the  judge   advocate   has   tliis   other  duty. 

vested  under  the  pending  hill  with  the  exclusive  power  to 
(a)  not  only  whettier  an  offense  punishable  by  th(»  Artich^s 

ir  is  charged  with  legal  sufliciencv,   hut    also   (h)    that    tliere 

na  facie  proof  that  the  areusecl   colonel   is  OTilty.     It    must 

•ne  in  mind  that  the  assumed  case  is  a  disciplinarv  one  \vlH»re 

ridence  is  primarily  strategical   or  tactical   and   wholly   mili- 

The  exclusive  power  of  (let(M'mining  the  sufliciencv  of  this 
^cal,  tactical  and  wholly  military  evidence  is  vested  in   an 

who,  as  I  have  said,  in  the  usual  case  is  without  military 
ig  or  experience.  Both  the  brigade  commander  and  the 
m  commander  may  see,  in  the  facts  of  the  case  the  failure* 
t  his  regiment  into  action-  a  grave  military  offenst*  affecting 
r  the  fighting  efliciency  of  the  division  and  threatening  th(» 
3g  efficiency  of  the  Army,  but  the  final  decision  of  this  question 
»  sufficiency  of  evidence  is  vested  by  law  in  the  division  judge 
ate.  Unless  he  will  indorse  on  th(»  charges,  using  the  actual 
ag(»  of  this  proposed  nvw  law — '*  that  it  has  b(»en  made  to  appear 
n  that  then*  is  prima  facie  proof  that  the  accuse<l  is  guilty  ojf  the 
;e  charged''  there  is  an  end  of  the  matter.  In  such  a  contingency 
ime  article  20  providt^s  that  thecliarg(*  shall  not  **  be  referred  to 
ed  bv  a  general  court.' 

m  told  that  this  parallel  print  of  the  ])ill  is  rather  inaccurate, 
lator  Warren.  I  think  th(»re  was  one  copy  of  it  here  that  had 
hanges  made  in  it. 
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Gen.  Crowdeb.  In  other  words,  if  this  subordinate  law  officer, 
who  is  ordinarily  without  mihtary  training  and  experience,  is  not 
convinced  that  there  exists  a  prima  facie  case,  there  is  an  end  of  the 
proceedings  and  the  accused  colonel  escapes  trial. 

Senator  Lenroot.  Now,  I  want  to  get  this  clear  in  my  mind.  In 
the  hypothetical  case  the  charge  is  of  a  refusal  to  obey  an  order  ? 

Gen.  Crowder.  Refusal  to  put  his  regiment  into  action. 

Senator  Lenroot.  Not  through  refusal  of  an  order,  but  failure  to 
perform  a  duty  ? 

Gen.  Crowder.  No,  to  obey  an  order  which  he  receives  in  action  at 
a  particular  time  and  refuses  to  obey.  And  it  may  be  remembered 
that  the  same  awkward  situation  may  arise  when  the  evidence  i> 
not  strategical  or  tactical,  but  still  military. 

In  the  accused^s  statement,  or  in  the  statement  of  his  witnes.se> 
which  accompanies  the  charges,  there  may  be  found  evidence  show- 
ing that  he  did  not  attack  because  of  the  tired  condition  of  hi> 
men;  that  his  regiment  had  been  imposed  upon  by  being  kept  in 
the  line  longer  than  other  regiments;  or  that  he  had  an  unusual 
number  of  sick ;  or  that  his  rations  were  short  or  his  supplies  insuffi- 
cient; or  that  to  attack  meant  the  annihilation  of  his  reffiment. 
This  kind  of  evidence  presents  military  (questions  to  be  oecided: 
but  under  the  new  law  it  is  not  the  division  commander  aided  by 
his  military  staff,  all  with  extensive  training  and  experience,  who 
will  decide  this  question — it  is  a  judge  advocate  witn  little  or  no 
military  experience  or  training.  I  regard  this  veto  power  of  the 
division  juage  advocate  over  the  division  commander  as  one  of 
the  grave  deiects  of  the  pending  bill. 

Senator  Lenroot.  Right  there,  I  do  not  know  that  I  have  it. 
but  in  the  print  I  have  before  me  it  is  not  the  investigation  that  the 
judge  advocate  would  pass  upon,  but  only  the  legal  sufficiency  of  the 
charge. 

Gen.  Crowder.  Oh,  no;  he  takes  the  evidence  that  accompanies 
the  charges,  and  he  must  determine  that  there  is  a  prima  facie  case 
against  the  accused. 

Senator  Lenroot.  I  see;  that  is  right.  He  must  determine  that 
there  is  a  prima  facie  case  ? 

Gen.  Crowder.  Yes. 

Senator  Lenroot.  If  we  stop  with  the  charge  itself — ^v^-ith  the 
legal  sufficiency  of  the  charge — the  criticism  woiud  not  apply  ? 

Gen.  Crowder.  No. 

Senator  Lenroot.  I  see.  You  are  speaking  of  the  bill  before  you  — 
S.  64  ? 

Gen.  Crowder.  Yes.  Now,  I  am  going  to  assume  that  the  judge 
advocate  entertains  correct  views  or  that  he  defers  to  the  views  o' 
military  men  on  such  questions  and  finds  that  a  prima  facie  ca-o 
exists,  thus  permitting  the  division  commander  to  refer  the  cha^gt'^ 
for  trial,  in  order  that  we  may  consider  and  discuss  the  next  staire 
of  the  trial,  which  is  the  appointing  of  the  court. 

APPOINTING  of  the   COURT. 

It  is  provided  in  article  8  of  the  ponding  bill  that  the  division  com- 
mander may  appoint  a  general  court-martial,  but  it  seems  that  ho 
can  do  no  such  thing.  His  appointing  authority  is  completely  ex- 
hausted when  he  has  performed  the  following  three  acts: 
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(a)  When  he  designates,  under  article  10,  a  panel  (strength  not 
stated)  ''consisting  of  those  who  are  by  him  deemed  fair  and  im- 
partial and  competent  to  try  the  cases  to  be  brought  before  them" 
(whether  he  is  to  constitute  a  large  panel  to  be  drawn  from  whenever 
courts-martial  are  to  be  convened  in  his  command,  or  a  special  panel 
for  each  case,  is  not  clear) ; 

(6)  When,  under  article  12,  he  appoints  a  court  judge  advocate — 
"an  officer  of  the  Judge  Advocate  Gcnerars  Department,  if  such  an 
officer  is  available,  and  whenever  such  officer  is  not  available  the 
appointing  authority  shall  select  that  available  officer  of  his  com- 
mand whom  he  deems  best  qualified  therefor  by  reason  of  legal  learn- 
ing or  aptitude,  or  judicial  temperament;"  and 

(r)  When,  under  article  21,  he  appoints  a  prosecutor — *'an  officer 
of  the  Judge  Advocate  General's  Department,  and  if  such  an  officer 
be  not  available  the  prosecutor  shall,  whenever  practicable,  be  an 
officer  or  enlisted  man  deemed  b^^  the  appointing  authority  specially 
qualified  for  the  duty  by  reason  of  learning  in  or  aptitude  for  the 
law;  and  one  or  more  assistant  prosecutors,  when  necessary,  each  of 
whom  shall  be  competent  to  perform  all  the  duties  of  the  prosecutor." 

The  court  judge  advocate  actually  appoints  the  court;  that  is,  he 
selects  from  the  division  commander  s  panel  the  eight  members  who 
are  to  constitute  the  court  (art.  10  and  art.  I2a).  Tnough,  of  course, 
not  intended  by  those  who  drafted  the  pending  bill,  it  is  possible 
that  the  eight  members  of  the  court  for  the  trial  oi  this  accused  colonel 
may  all  be  enlisted  men  (arts.  4,  5,  and  17). 

Of  course,  vSenator  Chamberlain  did  not  intend  that,  and  Gen. 
Ansell  did  not  intend  it.  I  take  it  that  they  did  not  intend  it  because 
there  is  in  article  5  a  provision  in  regard  to  the  mimimum  number 
of  enlisted  men  that  must  be  upon  a  court  in  certain  cases,  but  not 
stating  any  maximum;  but  it  is  a  defect  in  the  bill  which  I  pass 
without  laying  stress  upon  it,  because  1  know  that  if  they  were 
present  they  would  say  it  was  not  intended. 

Thus  it  appears  that  when  the  division  commander  appoints  a 
court  judge  advocate,  furnishes  him  with  a  panel,  and  appoints  the 
prosecutor,  he  is  through.  All  other  affirmative  acts  necessary  to  be 
performed  in  appointing  the  court  for  the  trial  of  the  accused  colonel 
must  be  performed  by  the  court  judge  advocate.  Let  us  assume  that 
the  court  of  eight  members  consisting  of  general  officers  and  of 
colonels,  superior  in  rank  to  the  accused  colonel,  has  been  appointed 
and  that  we  are  at  liberty  to  consider  the  next  step,  which  is  the 
organization  of  the  court. 

THE   ORGAXIZATIOX   OF   THE   COURT. 

The  eight  members  selected  by  the  court  judge  advocate  from  the 
panel,  and  the  accused,  with  military  counsel  of  his  o\vti  selection  and 
also  with  civilian  counsel  of  the  accused's  selection  employed  by 
the  court  judge  advocate  and  paid  by  the  Government  m  case 
of  acquittal  (art.  22),  meet  on  the  date  and  at  the  place  designated 
by  the  court  judge  advocate.  We  have  first  to  consider  the  affi- 
davits of  prejudice  which  counsel  for  the  accused  may  file.  These 
are  of  three  kinds: 

First.  Affidavits  of  prejudice,  accompanied  by  certificates  of  good 
faith  by  the  accused's  counsel,  against  the  division  commander,  al- 
leging bias  or  prejudice  on  his  part  (art.  23) : 
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Second.  Affidavits  of  prejudice,   accompanied  by  certificates  of 

f;ood  faith  by  the  accused's  counsel,  against  the  court  alleging  that 
)y  reason  of  any  matter  touching  its  constitution  or  composition  it 
can  not  do  justice  (art.  23). 

These  two  kinds  of  affidavits  of  prejudice  are  to  b  passed  upon  by 
the  court  judge  advocate  who  sits  in  judgment  on  the  division  com- 
mander who  appointed  him  to  determine  his  bias  or  prejudice  in 
making  such  appointment,  also  in  designating  the  panel  from  whirh 
he  selected  the  court,  also  in  his  decision  to  refer  the  charges,  and  also 
in  his  appointment  of  prosecutors,  which  are  the  only  affirmative  acts 
which  devolve  upon  tne  division  commander  in  respect  of  the  trial. 
The  court  judge  advocate  also  sits  in  judgment,  in  ruling  upon  the 
second  class  of  affidavits  of  prejudice,  on  his  own  action  in  drawing 
the  eight  members  of  the  court  from  that  panel.  If  the  court  judge 
advocate  holds  that  the  division  commander  has  shown  bias  or 
prejudice  in  any  or  all  of  his  affirmative  acts  relating  to  the  appoint- 
ment of  the  court,  or  if  he  holds  that  the  court  that  he  himself  has 
constituted  may  not  proceed  with  "absolute  impartiality,"  then  the 
further  organization  of  the  court  is  stopped  and  the  court  judge 
advocate  reports  to  the  division  commander.  Article  23  continues: 
"Thereupon  the  next  superior  authority  may  appoint  a  court  for  the 
trial  of  tne  case,'^  a  clause  of  doubtful  construction  but  which  would 
probably  be  held  to  mean  that  the  next  superior  authority — that  is 
the  corps  commander — may  designate  a  panel  and  appoint  another 
court  judge  advocate,  and  the  procedure  above  outlined  would  be 
reenacted  with  the  hope,  thougn  not  the  certainty,  of  obtaining  a 
different  result. 

Third.  Affidavits  of  prejudice,  accompanied  by  certificates  of  good 
faith,  against  the  court  judge  advocate.  No  one  passes  upon  this 
affidavit.  With  the  filing  of  it  the  court  j.udge  advocate  automatically 
ceases  to  function  and  the  law  requires  a  new  court  judge  advocate 
to  be  appointed. 

Of  course  this  procedure  of  filing  affidavits  of  prejudice  against  the 
court  judge  advocate  may  go  on  indefinitely,  without  further  restric- 
tion than  that  the  affidavits  of  prejudice  must  be  certified  by  the 
counsel  for  the  accused  that  they  are  made  in  good  faith. 

But  let  us  assume  that  none  of  these  three  kinds  of  affidavits  of 
prejudice  have  operated  to  block  the  trial;  that  the  court  judge  advo- 
cate has  not  himself  been  challenged  and  has  properly  ruled  on  all 
other  affidavits;  that  he  has  properly  ruled  on  all  challenges  for  cau:?e 
which,  under  article  12  (b),he  is  given  exclusive  authority  to  pass  upon: 
and  that  we  have  a  duly  organized  court  of  eight  general  officers  and 
colonels,  superior  in  rank  to  the  accused,  with  the  prosecutor,  court 
judge  advocate,  and  counsel,  all  appointed  or  selected  and  ready  to 
proceed  further  with  the  case;  in  order  that  we  may  discuss  the  next 
stage,  namely,  incidents  of  the  trial. 

INCIDENTS  OF  THE  TRIAL. 

The  pending  bill  makes  the  court  judge  advocate  in  a  verj'  real 
sense  the  arbiter  of  the  trial,  as  the  following  statement  shows: 

(a)  He  site  with  the  court  (except  when  it  is  in  cloeed  session),  though  not  a  menibtr 
of  it.     (Art.  12.) 

(6)  As  we  have  seen,  he  passes  upon  all  challenges,  including  affida>its  of  prejudice 
directed  against  the  division  commander  and  the  court.    (Art.  12  (b).) 
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(c)  He  advisee  the  court  and  the  division  commander  of  any  legal  defects  in  the 
CMistitution  and  eompoeition  of  the  court,  or  in  the  charge  before  it  for  trial .    (Art.  12.) 

(d)  He  grants  continuances  upon  the  request  of  either  prosecutor  or  accused's 
counsel.    (Art.  25.) 

(e)  He  rules  upon  the  admisubility  of  evidence  ^art.  12b)  applying  the  '^  rules  of 
eMdeiice  which  are  generallv  recognized  iu  the  trial  of  criminal  cases  iu  the  District 
Courte  of  the  United  States"  (art.  41)  and,  because  of  this  requirement  of  article  41, 
denying  recogmti(m  of  those  exceptions  to  such  rules  as  are  recognized  by  such 
eminent  authority  as  Greenleaf,  viz:  "Those  which  are  of  necessity  created  W  the 
nature  of  the  service  and  by  the  constitution  of  the  court  and  its  course  of  proceeaing  " 
(Greenleaf  on  Evidence,  Vol.  Ill,  16th  ed.,  p.  49),  denying  also  the  applicability  of 
the  doctrine  laid  down  by  Winthrop,  who  says  (vol.  1,  y.  473): 

"That  in  the  absence,  therefore,  of  statutory  direction,  they  (courts-martial]  can 
sctfcely  be  held  bound  to  the  same  direct  adherence  to  common-law  rules  (of  evi« 
dence)  as  are  the  true  courts  of  the  United  States.,  and  upon  trial  they  may  properly 
be  allowed  to  pursue  a  more  liberal  course  in  re^^ard  to  the  admiasiou  of  testimony  and 
the  examination  of  witnesses  than  do,  habit uallv,  the  civil  tribunids.  (Grant  v. 
Gould,  2  H.  Black..  104;  Kennedy,  120;  Tullock"  13;  Bombay,  R.  19;  Pratt,  198.) 
Their  purpose  is  to  do  justice;  and  if  the  effect  of  a  technical  rule  is  found  to  be  to 
exclude  material  facts  or  otherwise  obstruct  a  full  investigation,  the  rule  may  and 
should  be  departed  from.  Proper  occasions,  however,  for  such  departures  will  be 
exceptional  and  unfrequent.** 

(/)  He  also  rules  upon  pleas  and  motions.    (Art.  12  (b).) 

ig)  At  the  conclusion  of  the  case  he  sums  up  the  evidence  and  discusses  the  law 
spplicable  to  it.  unless  both  he  and  the  court  consider  it  unnecessary.    (Art.  12  (d).) 

(h)  "His  rulings  and  advice  given  in  the  performance  of  his  duty  and  made  of 
record  shall  govern  the  court-martial."    (Art.  12.) 

It  thus  appears  that  in  respect  of  every  military  incident  the  court 
judge  advocate  is,  in  a  very  real  sense,  the  arbiter  of  the  trial  as  fully 
as  is  the  trial  judge  in  the  civil  court;  and  he  has  even  wider  and  more 
extensive  power  tnan  the  civil  judge  in  the  respects  next  to  be  noted, 
that  is,  with  reference  to  the  findings  and  sentence  of  the  court. 

FINDINGS  AND  SENTENCE, 

The  case  has  followed  the  routine  of  trial  as  outlined  above.  The 
court  judge  advocate  has  passed  upon  affidavits  of  prejudice  against 
bota  tie  divisiDU  cDmmaader  and  the  C3urt:  upon  c!iallen'?es,  per- 
cmptDry  and  for  cause ;  upon  pleas  to  t'\e  jurisdiction  an  1  special  pleas 
in  oar,  such  as,  of  t'le  statute  of  limitations,  former  trial,  pardon  or 
amnesty,  constructive  pardon,  etc.;  upon  motions  to  c|uash  or  for  con- 
tinuances; has  ruled  on  all  q^uostions  of  admissibiUty  of  this  stra- 
tegical, tactical,  and  wliolly  miUtary  evidence,  and  on  all  other  ques- 
tions arising  in  the  procedure  of  the  court  on  the  trial;  has  '*  adnscd*' 
the  court  ^^dth  binding  authority,  and  the  convening  authority,  as  to 
defects  in  the  charges.  He  has  also  summed  up  the  evidence  in  the  case 
and  (Uscussed  the  law  applicable  to  it;  and  the  court  has  gona  into 
closed  session  for  the  purpose  of  deliberating  upon  its  findings.  It 
may  be  that  the  question  involved  under  the  evidence  as  presented 
is  not  whether  the  colont  1  did  obey  his  orders,  but  whether  he  ought 
to  have  obeyed  them.  The  court-martial  has  reached  its  findings, 
which  are  announced  in  open  court  by  the  court  judge  advocate. 
Let  us  assum?  for  the  purpose  of  continuing  the  discussion  that  the 
finding  is  guilty  as  charged.     What  is  the  further  procedure  ? 

Tae  court  judge  advocate  has  the  following  duties  respecting  the 
fin  iin']:s  of  the  court: 

1.  He  may  approve  the  findino;s  when,  as  a  matter  of  law,  the  evi- 
dence of  recora  requires  such  action.    Wnen  as  a  matter  of  law  the 
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evidence  of  record  requires  such  action  he  may  withhold  approval  of 
the  findings  or  disapprove  the  findings.  If  he  adopts  either  course  and 
then  stops,  what  is  the  result?  Is  it  an  acquittal?  Tliis,  I  think, 
must  be  the  result,  for  the  law  charges  him  witti  the  duty  of  approving 
the  finding,  and  it  must,  I  think,  be  held  that  his  action  on  the  nndings 
18  necessary  to  their  vaUdity  and  that  his  power  to  approve  includes 
the  power  to  withhold  the  approval  or  to  disapprove,  and  in  either 
event  to  acquit.  This  conclusion  seems  to  be  justified  when  we  con- 
sider his  next  duty  in  respect  of  the  findings. 

2.  He  may  approve  only  so  much  of  the  finding  of  guilty  of  a  par- 
ticular offense  as  mvolves  a  finding  of  guilty  of  a  lesser  incluaed  offense, 
when,  as  a  matter  of  law,  the  evidence  of  record  requires  such  action. 
Of  course,  if  he  withholds  full  approval  of  the  finding  of  guilty  and 
approves  only  the  findmg  of  guilty  of  a  lesser  and  included  oflense, 
this,  imder  well-established  doctrine,  is  a  finding  of  not  guilty  of  the 
major  offense  chained.  It  would  seem,  therefore,  that  we  must  hold, 
as  noted  imder  subhead  1,  that  the  withholding  of  approval,  or  the 
disapproval  of  the  finding  of  guilty,  amounts  to  a  finding  of  not  guilty 
or  acquittal.  Viewed  in  this  light  the  finding  of  guiltv  by  the  court 
of  eignt  brigadier  generals  and  superior-rank  colonels  has  no  validity 
in  and  of  itself,  when  as  a  matter  of  law,  in  the  opinion  of  the  court 
judge  advocate,  the  evidence  of  record  requires  withholding  of 
approval,  or  disapproval,  or  a  finding  of  guilty  of  a  lesser  included 
offense.  It  is  also  plain  that  the  court  iudge  advocate  weighs  the 
evidence  under  the  doctrine  of  reasonable  cioubt  and  himself  mfUwes  the 
determination  of  the  degree  of  guilt  or  of  innocence  of  the  accused. 

Now,  as  to  the  sentence  and  the  exclusive  power  of  the  court  judge 
advocate  to  impose  it:  With  the  imposition  of  sentence  necessary  to 
meet  the  needs  of  discipline  in  this  assumed  case  of  disobedience  of 
orders  to  put  a  regiment  into  action,  neither  the  court  of  eight 
brigadier  generals  or  superior-rank  colonels,  nor  the  division  com- 
mander, nor  any  other  miUtary  man,  up  to  the  President  of  the 
United  States,  has  anything  to  say.  It  is  wholly  the  respoiisibility 
and  duty  of  the  major  or  lieutenant  colonel,  judge  advocate,  drawii, 
in  the  usual  case,  from  civil  Ufe,  of  limited  or  no  military  training  or 
experience,  but  a  man  *' specially  qualified  by  lo^al  learniuj:  and 
experience"  (art.  12).  The  accused  colonel's  srnttnce  should  de- 
pend, of  course,  largely  upon  the  needs  of  discipline  in  the  command 
but  the  measure  of  his  punishment  and  its  character  lie  in  the  dis- 
cretion of  a  subordinate  law  officer. 

To  siun  up  the  requirements  of  the  pending  bill  as  to  findings  and 
sentence,  we  have  to  note: 

1.  That  the  court  judge  advocate,  in  disagreement  with  the  court 
as  to  the  credibihty  of  witnesses  or  weight  of  testimony,  maj^,  by 
withholding  approval  or  by  disapproval,  convert  a  finding  of  guilty 
of  disobedience  of  the  order  to  fight  into  a  finding  of  not  guilty  or  an 
acquittal;  or  into  a  finding  of  not  guilty  of  willful  disobedience  hut 
guilty  of  the  lesser  and  included  offense  of  failure  to  obey,  or  simple 
neglect  of  duty  with  a  minor  degree  of  criminality;  or  attachiue  to 
the  facts  proved  no  criminality.  And  in  respect  of  the  action  of  the 
court  judge  advocate  upon  the  findings,  the  law  is  careful  to  provide 
that  *^such  action  shall  be  held  to  be  the  action  of  the  court.* 
(Art.  12f.) 

2.  That  the  coiu*t  judge  advocate  may,  in  disregard  of  the  judsr- 
ment  of  all  miUtary  men,  impose,  not  a  dismissal  with  imprisomnenit, 
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imple  reprimand,  or  no 'punishment  at  all,  in  case  he  finds  under 
idence  such  justifying  circiunstances  that  he  caQ  not  attach 
Bility  to  the  facts  proved. 

hat  the  court  judge  advocate  may  suspend,  in  whole  or  in  part, 
itence  short  of  death  or  dismissal. 

>iie  can  follow  the  course  of  the  trial  as  I  have  outlined  it  and 
appreciate  the  fundamental  changes,  which  are  as  follows : 
he  division  commander  is  deprived  of  his  present  authority  to 
harges  for  trial;  except  as  permitted  by  the  division  judge 
.te. 

he  division  commander  is  deprived  of  his  authority  to  appoint 
mbers  of  a  court-martia.1,  his  only  duty  being  the  furnishing 
nel  from  which  the  court  judge  adivocate  selects, 
he  court  once  selected  and  organized  sit  only  as  triers  of  fact 
the  same  as  petit  juries  sit.  AH  questions  arising  during  the 
IS  of  the  trial  (except  possibly  adjournment),  including  con- 
ges, are  decided  by  tne  court  judge  advocate, 
lie  finality  of  the  court's  findings  is  taken  away.  In  practical 
he  court  simply  recommends  findings  which  the  court  judg^ 
te  may  approve  or  disapprove;  or  modify  to  express  a  finding 
y  of  a  lesser  included  offense. 

ae  court  loses  entirely  its  power  to  impose  a  sentence;  the 
e  of  punishment  to  meet  the  disciplinary  needs  of  the  Aj-my 
tnnined  by  the  subordinate  law  officer — the  court  judge 
te. 

mvening  authorities  (ordinarily  division  commanders)  and 
ling  auuK^ities  (the  IVesident,  and  commanding  gene' als  of 
I  lose  their  authority  to  review  for  jurisdictional  or  invalidat- 
OTf  and  that  power  is  vested  in  a  court  of  military  appeals, 
ing  of  three  civilian  judges;  and  also  their  authority  over  the 
je  except  by  way  of  mitigation  of  punishment  after  the  fact, 
ther  words,  officers  of  the  combatant  army  are  stripped  of 
ally  all  their  power  of  enforcing  discipline  through  the  agency 
ral  courts-martial. 

us  assume  that  the  court  judge  advocate  has,  in  a^rocmont 
le  court,  imposed  a  sentence  of  dismissal  and  im])i  isonment 
xed  term,  as  he  is  authorized  to  do  undei-  proposed  article  62 
pending  bill;  that  the  accused  colonel  is  not  content  Avith  the 
;e  and  therefore  does  not  waive  in  open  court  and  of  leco.cl  a 
review  of  the  case,  as  he  may  do  under  article  52  of  llio  pon<l- 
.  Under  these  assumptions  the  record  of  the  trial  is  completed 
•warded  to  the  division  commander. 

division  commander  neither  approves  nor  di^^npproves  the 

8  and  sentence,  nor  does  he  comment  upon  the  [)r()ciHMliii<::s  in 

ly.     His  sole  duty,  upon  the  receipt  of  the  rccojd,  is  to  for- 

he  record  without  delay  to  the  Judge  Advocate  (rcniMnl  of  the 

(Art.  38.)     The  sole  function  of  the  Judgc^  Advocate  (l(Micial 

Army  is  to  ''immediately  transmit  to  the  cou  t  of  rniiitary 

^  the  record  of  all  proceedings  which  carry  s(Mitenc(»s  inv()lviu<j^ 

di-tmissal,  or  dishonorable  (lischar<re,   or  conllnenient   for  a 

of  more  than  six  months."     (Art.  r>I.)     And  it  niay   he  k*- 

j,   incidentally,  that  the  whole  duty  of  the  Judjj^e  Advocate 

J  with  respect  to   all  othe**  general  cou  t-niartial  cases  is  to 

ire  and  tile  '  the  record  of  them,     (Art.  51.) 
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OOUBT  OF  MILITARY  APPEALS. 

The  court  of  military  appeals  consists  of  three  civilian  judges 
sitting  in  Washington.  They  are  entirely  outside  of  and  uncon- 
nected with  the  A'-my.  They  are  citizens  ^'learned  in  the  law," 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
tne  Senate,  holding  office  during  good  behavior,  with  pay  and 
emoluments,  including  the  privilege  of  retirement  upon  full  pay,  of  a 
circuit  judge  of  the  United  States.  (A^'t.  52.)  They  a^e  as  supreme 
in  the  colonel's  case,  upon  appeal,  as  the  court  judge  advocate  was 
upon  its  trial.  With  respect  of  the  findings  and  sentence,  they  exer- 
cise the  following  powe  s: 

(a)  They  can  disapprove  a  finding  of  guilty  because  of  errors  of 
law  evidenced  by  the  record  and  injuriou^y  affecting  the  substantial 
rights  of  the  accused,  without  regard  to  whether  such  errors  were 
made  the  subject  of  objections  or  exceptions  at  the  trial; 

(b)  For  the  same  reasons  they  can  approve  only  so  much  of  a 
finding  of  guilty  of  a  particular  offense  as  involves  a  finding  of  guilty 
of  a  lesser  included  offense; 

(c)  They  may,  for  the  same  reasons  disapprove  the  whole  or  any 
paT't  of  the  sentence;  and 

(d)  Tn  case  of  finding  and  sentence  being  disapproved,  as  above 
provided,  they  may  advise  the  division  commander  (or  other  con- 
vening authority)  that  he  may  lawfully  order  a  new  triid  by  another 
court. 

(e)  They  may  recommend  clemency. 

In  the  colonel's  case  we  will  assume  that  the  princinal  qu^tions 
presented  to  these  civilian  fudges  are  '*  whether  the  evidence  justified 
the  conviction  of  willfull  disobedience,"  or  whether  only  ''failure  to 
obey  orders''  should  be  substituted  as  a  finding.  And,  having  this 
power  to  modify  findings  when,  to  use  the  language  of  G«n.  JbiselK 
^'the  evidence  is  not  reasonably  sufficient  to  sustain  the  find- 
ing of  guilty  of  the  major  offense,"  it  must  be  held,  I  think,  that 
they  may  weigh  the  evidence  and  a^ply  the  doctrine  of  **  reasonable 
doubt"  to  the  solution  of  aU  questions  of  fact.  I  would  not  neces- 
sarily reach  this  conclusion  were  I  discussing  the  authority  of  any 
civil  anrellate  court  of  this  country  to  determine  *' errors  of  law" 


included  offense. 

I  think  that  the  phrase  *^ errors  of  law,"  the  existence  of  which 
call  into  exercise  these  extraordinary  powers  to  disapprove  and 
modify  findings,  must  be  construed  in  the  light  of  these  extraor- 
dinary powers;  that  it  must  be  held  to  be  an  '* error  of  law*'  when 
there  has  been  error  in  weighing  the  evidence  or  in  the  application 
of  the  doctrine  of  the  reasonable  sufficiency  of  the  evidence  to  sus- 
tain a  chaT-s:e;  otherwise  the  authority  to  substitute  a  lesser  and 
included  offense  in  the  finding  would  find  such  limited  application 
as  to  make  this  authority  of  little  value  to  the  service. 

Now,  I  have  tried  to  state  the  application  of  the  pending  bill  to 
the  trial  of  a  purely  mihtarV  offense  and  I  think  it  sufficiently  arv 
pears  that  its  effect  is  largely  to  take  awajr  from  military  men  the 
discipUne  of  the  Army  and  transfer  it  to  civilians.     That  offends  mv 
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sense  of  what  is  right  much  more  than  it  would  if  the  proposition 
were  to  turn  over  to  civilian  control  common-law  and  statutory 
felonies  committed  hy  persons  within  the  MiUtary  Establishment. 

In  considering  common  law  or  statutory  offenses,  hke  manslaughter, 
robbe:^,  embezzlement,  and  larcenv,  we  get  a  different  picture.  The 
advisability  of  leaving  questions  of  faw,  including  the  determination  of 
weight  of  evidence  and  of  the  measure  of  punishment,  to  a  subordinate 
law  officer — the  court  judge  advocate — ^rather  than  to  a  court  com- 
posed of  mLitary  officers  is  more  apparent.  These  offenses  are 
committed  either  against  other  memoers  of  the  armed  forces  or 
against  civilians.  In  both  cases,  as  I  understand  it,  the  practice  in 
England,  in  time  of  peace,  is  to  turn  over  all  such  cases  to  the  civil 
courts  for  trial.  The  practice  in  our  country,  in  time  of  peace,  is 
generally  to  turn  over  only  the  second  class  of  cases  to  our  civil 
courts  for  trial,  and  our  code  expressly  provides  for  this.  I  mean 
where  the  person  offended  against  is  a  civilian.  It  is  more  con- 
venient in  England  than  in  our  country,  because  of  the  scattered 
condition  of  our  Army  and  the  sparseness  of  our  population  relative 
to  theirs.  When  the  common  law  or  statutory  offense  is  committed 
by  a  soldier  against  another  soldier  it  affects  discipline  of  the  com- 
mand in  a  veiy  direct  way  and,  I  think,  the  discipline  of  our  Army 
would  suffer  to  a  very  great  degree  if  we  adopted  the  policy  of  turn- 
ing over  all  such  cases  to  the  civil  courts  for  trial.  As  these  cases  do 
affect  the  discipline  of  the  Army  we  should  have  to  consider,  as  in  a 
strictly  military  case,  the  disadvantages  which  would  result  from 
turning  over  to  a  subordinate  law  officer,  usually  without  military 
training  or  experience,  and  to  a  court  of  military  appeals  consisting 
of  civilian  judges,  the  que3tion  of  the  measure  of  punishment.  It  is 
a  subject  to  which  I  have  given  much  thought  without  being  able 
to  devise  any  way  of  treating  these  two  classes  of  cases  separately; 
and,  of  course,  they  can  not  be  separated  in  time  of  war. 

I  fear  that  it  is  an  absolute  necessity  that  the  military  jurisprudence 
should  carry  the  burden  of  adjudicating  and  determining  all  of  these 
offenses  of  a  common  law  and  statutory  character. 

I  have  not  touched  upon  the  anomaly  that  would  result  if,  under 
this  pending  bill,  the  President  were  the  convening  authority. 
Assume  that  he  has  convened  a  court-martial  for  the  trial  of  some 
high  ranking  officer  in  the  Army.  His  duties  would  be  limited  to 
furnishing  a  panel  and  appointmg  a  court  judge  advocate  and  a 
prosecutor,  and  so  forth.  The  trial  would  proceed  along  the  hnes 
indicated,  and  when  the  case  came  in,  a  court  of  nxihtary  appeals 
would  determine  for  the  President  all  the  questions  presented  by 
the  record.  These  questions  might  arise  out  of  the  participation  of 
a  division  or  a  field  army  in  a  battle. 

The  idea  of  a  civil  court  of  mihtary  appeals  is  wholly  untenable 
from  my  point  of  view.  And  so,  too,  is  the  idea  of  an  exclusively 
military  court  of  appeals  functioning  independently  of  the  President 
in  a  case  of  the  kind  I  have  mentioned.  I  think  it  woidd  affect  in 
the  most  detrimental  way  the  fighting  efficiency  of  our  forces.  That 
seems  to  be  the  view  taken  by  the  Keman-O'Ryan-Ogden  Board, 
That  board  injects  the  question  of  the  constitutionality  of  such 
legislation,  which  I  have  not  mentioned  because  I  am  not  prone  to 
raise  constitutional  objections.  I  would  prefer  to  see  this  question 
of  appellate  power  settled  on  the  ground  of  what  is  best  for  the 
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service  and  the  fighting  efficiency  of  our  armies.  I  have  in  this  review 
invited  the  attention  of  the  committee  to  all  articles  in  the  pending 
bill  which  have  to  do  with  trials.  By  consideration  of  them  you  get 
a  picture  of  the  military  jurisnrudence  that  would  be  set  up  if  the 
pending  bill  were  enacted  into  law. 

Senator  Lenroot.  If  you  have  finished  your  review  of  the  law,  I 
will  ask  you  some  questions. 

Gen.  Crowder.  I  have  finished  with  that  part  of  my  statement. 

Senator  Lenroot.  I  want  to  ask  you  some  questions,  not  at  all 
in  opposition  to  your  construction  of  the  bill,  because  I  am  incUned 
to  agree  with  the  construction  you  have  given;  but  I  do  want  to 
ask  you  some  questions  along  this  line;  I  am  not  going  into  the 
question  of  how  the  court  of  appeals,  if  one  should  be  created,  should 
be  constituted  now.  If  the  jurisdiction  of  this  court  was  limited 
to  passing  upon  prejudicial  errors  and  jurisdiction,  but  was  in  no 
s?nse  permitted  to  substitute  their  judgment  for  that  of  the  court 
upon  the  facts,  to  what  extent  would  your  objection  still  apply — not, 
now,  going  to  the  constitution  of  the  court  ? 

Gen,  Crowder.  My  objections  would  still  exist,  and  for  this 
reason:  There  is  no  jurisprudence  that  needs,  so  much  as  the  military, 
an  appellate  review  on  both  the  law  and  the  facts.  I  should  hate  to 
see  an  appellate  review  limited  to  jurisdictional  and  prejudicial 
errors  alone,  or  what  is  sought  to  be  designated  in  the  bill  as  *' errors 
of  law.'*  The  original  trial  before  a  court-martial  is  necessarilv 
summary,  erroneous  findings  of  fact  are  more  probable  and  excusable 
than  in  plenary  trials  before  petit  juries  in  tne  calmness  of  county 
seats.  I  hope,  sincerely  hope,  that  it. will  not  be  the  final  judg^nent 
to  create  an  appellate  jurisdiction  for  the  review  of  errors  of  law 
alone.  I  can  not  emphasize  too  greatly  this  view.  Now  in  this  other 
field  of  common  law  and  statutory  felony  it  may  well  be  that  a  civil 
court  of  appeals  would  function  more  efficiently.  Civilians  would  be 
better  qualified  to  try  such  cases,  not  more  than  14  per  cent  of  the 
total,  just  as  military  men  are  better  qualified  to  try  the  remaining 
86  per  cent  of  military  cases. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  I  do  not  think,  however,  that  a  divided  appellate 
power  would  be  either  practicable  or  wise.  I  do  not  think  that  any- 
body would  be  justified  in  asking  for  that  separation  of  the  powers 
unless  he  could  prove  that  the  machinery  set  up  under  General  Order 
No.  7  had  made  errors.  We  have  to-day  a  unified  appellate  jurisdic- 
tion under  General  Order  No.  7,  and  nobody  has  appeared  beiore  you 
and  asserted  since  that  order  went  into  effect  there  has  been  any  in- 
justice done  except  in  the  failure  to  handle  questions  of  clemency.  If 
the  experiment  has  been  successful  in  having  the  appellate  jurismction 
consolidated  that  wmy,  I  can  not  help  but  say,  *' Why  change  ?''  In 
other  words,  I  will  always  be  able  to  command  in  my  oflaee  quali- 
fications of  the  highest  character  to  constitute  the  board  of  review; 
always  be  able  to  deal  with  records  that  set  forth  every  bit  of  evi- 
dence that  is  taken  by  the  trial  court;  always  be  able  to  present  t4> 
the  Secretary  of  War,  and  through  him  to  the  President,  whom  wo 
propose  to  vest  with  full  appellate  power,  all  the  error  there  is,  juris- 
dictional or  prejudicial  of  law  or  fact.  And  if  the  system  has  workotl 
during  this  war,  I  ask  ''Why  change?''  Let  it  be  a  question  of 
fact.     Has   the   machinery  worked   under  General  Order    No.   7? 
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And  if  it  has,  if  it  does  not  appear  that  there  is  any  complaint  to 
make  against  the  system,  and  it  seems  to  have  won  the  commenda- 
tion of  the  American  Bar  Association  after  examining  a  large  number 
of  cases,  then  I  say,  ''Why  change?'' 

Senator  Lenboot.  As  a  matter  of  fact,  General,  under  the  prevail- 
ing system,  while  your  office  in  practical  effect  is  exercismg  this 
supervisory  power,  you  have  no  jurisdiction  to  do  so  ? 

Gen.  Cbowder.  No,  but  we  propose  to  create  it  in  the  present 
legislation. 

Senator  Lenboot.  You  propose  to  create  it  still  in  only  an  advisory 
capacity  ? 

Gen.  Cbowder.  But  to  give  the  President  the  full  power. 

Senator  Lenboot.  Well— — 

Gen.  Cbowdeb.  Then  again  I  come  to  this  point.  If  there  was 
any  failure  upon  the  part  of  the  reviewing  authorities  and  the  Presi- 
dent to  respect  the  aavice  that  we  have  given,  it  might  be  necessary 
to  consider  an  appellate  jurisdiction  independent  of  the  President 
and  the  reviewing  authority;  but  has  your  attention  been  called  to 
any?  Four  cases  to  the  reviewing  authorities  below.  Six  cases 
where  the  Secretary  of  War,  a  civiUan  lawyer,  has  assumed  to  deter- 
mine in  the  office  above. 

Senator  Lenboot.  You  are  proposing  to  grant  to  the  President  a 
reviewing  authority  not  only  upon  the  facts,  not  only  general  powers, 
but  upon  questions  of  law  which  you  never  expect  him  to  exercise 
independently,  and  presiunably  he  might  not  be  quahfied  to  exercise 
independently. 

Gen.  Cbowdeb.  Neither  is  the  President  qualified  to  exercise  com- 
mand independently.  He  acts  on  advice  of  experts  in  matters  of 
command.  And  I  assume  that  the  Judge  Advocate  General  and  the 
Secretary  of  War,  his  legal  experts,  will  advise  him  in  the  exercise 
of  this  appellate  authority. 

Senator  Lenboot.  Yes. 

Gen.  Cbowdeb.  And  that  he  will  follow  their  advice. 

Senator  Lenboot.  That  is  the  whole  point.  You  are  creating  an 
appellate  tribunal  in  name  that  you  do  not  expect  will  independently 
exercise  the  powers  that  are  given  him. 

Gen.  Cbowdeb.  No;  I  expect  the  President  to  exercise  it  upon 
a  legal  review  prepared  in  tne  office  of  the  Judge  Advocate  General. 
I  have  no  objection  to  the  way  you  state  it,  and  I  believe  it  will  be 
100  per  cent  effective. 

Senator  Lenboot.  It  may  be,  but  I  am  stating  the  terms  of  the 
law  itself. 

Gen.  Cbowdeb.  Yes. 

Senator  Lenboot.  In  so  far  as  prejudicial  errors  are  concerned, 
I  take  it  from  your  statement  that  you  see  in  itself  no  objection  to  a 
properlv  constituted  court.  I  am  not  speaking  now  of  how  the 
court  should  be  constituted,  but  of  a  properly  constituted  court,  of 
that  power  being  vested  that  would  not  mterfere  with  discipline. 

Gen.  Cbowdeb.  Yes,  although  I  am  frank  to  say  that  I  think  it 
would  interfere  with  discipline  if  such  a  court  is  superior  to  the 
President  and  able  to  overrule  or  conclude  the  President. 

Senator  Lenboot.  Now,  going  one  step  further,  as  to  the  con- 
stitution of  that  court,  supposing  a  court  of  appeals  were  created, 
a  majority  of  whom  should  oe  military  men,  but  a  permanent  court. 
What  would  you  say  ? 
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Gen.  Crowder.  First,  and  of  minor  importance,  let  me  say  that 
you  would  have  to  choose  between  such  a  court  and  the  continuance 
of  the  office  of  the  Judge  Advocate  General.  Of  course,  with  a  cotu-t 
vested  with  that  power,  the  Judge  Advocate  General  of  the  Army 
would  have  little  or  nothing  to  do  with  military  justice.  Of  course, 
there  would  remain  his  duty  to  render  opinions  connected  with  the 
civil  administration  of  the  War  Department. 

Senator  Let^root.  He  would  have  a  great  deal  to  do  with  military 
justice.     He  would  hav^e  a  large  force  under  him. 

Gen.  Crowder.  The  military  justice  would  depend  upon  the  court 
of  appeals  and  not  upon  him  at  all. 

Senator  Lenroot.  Would  it  not  be  very  proper  to  have  the  judge 
advocate  present  them  to  the  court? 

Gen.  Crowder.  Present  the  case  ? 

Senator  Lenroot.  To  represent  the  Government,  so  to  speak. 

Gen.  Crowder.  Before  tnat  court? 
'  Senator  Lenroot.  Before  that  court. 

Gen.  Crowder.  Well,  that  would  mitigate  the  evil  somewhat. 
But  if  you  will  permit  me  one  other  suggestion,  I  think  you  and  I 
will  have  a  complete  meeting  of  minds.  I  can  conceive  of  this 
appellate  jurisdiction  as  you  have  outlined  it,  but  it  gives  me  some 
pause  when  I  reflect  upon  the  fact  that  what  you  propose  is  a  com- 
pletely new  experiment  which  no  great  nation  has  heretofore  ever  at- 
tempted— and  probably  no  great  nation  ever  will  attempt — except 
Russia.  They  nave  tried  out  your  proposition  in  France.  Their 
court  of  revision  is  composed  wholly  of  army  officers  in  time  of  war 
and  in  the  theater  of  war,  and  of  a  majority  of  army  officers  under 
other  conditions,  but  the  President  is  authorized  to  suspend  its 
functions  in  time  of  war,  or  in  time  of  peace  in  a  besieged  area  he  can 
suspend  this  appellate  jurisdiction.  They  have  also  given  their 
President  the  right  to  create  emergency  war  courts  from  which  there 
is  no  appeal.  Now,  if  the  most  advanced  nation  that  has  dealt  with 
this  appellate  review  has  placed  such  qualifications  upon  a  militarr 
appellate  body. like  that,  would  it  not  be  invading  the  field  of  untrietl 
experiment  ii  we,  by  rigid  statute  law,  operative  at  all  times  and 
under  all  conditions,  either  peace  or  war,  should  create  an  appellate 
court  with  absolute  power  to  conclude  the  President  and  all 
commanding  generals  under  him  ? 

Senator  Lenroot.  That  would  go  to  the  extent  of  whether  our 
review  would  be  given  such  a  construction  as  in  this  bill,  or  a  very 
limited  power  such  as  I  have  suggested.  I  am  asking  these  questions 
to  get  your  ideas  upon  it. 

Gen.  Crowder.  1  am  trying  to  speak  moderately  upon  this  whole 
experiment.  I  hope  that  it  wul  not  be  the  final  judgment  of  Congress 
to  set  up  a  tribunal  limited  to  a  review  of  errors  of  Taw  only.  I  hope 
that  we  will  always  have  an  appellate  review  on  both  law  and  fact. 
It  would  be  a  great  mistake,  it  seems  to  me,  to  limit  the  appellate 
review,  as  it  is  limited  in  the  pending  bill,  to  questions  of  law;  and  I 
must  admit  that  I  can  not  define  what  is  a  question  of  law  imder 
the  terms  of  this  bill.  It  is  something  less  broad,  of  course,  than 
questions  of  law  and  fact.  Something  is  excluded.  Now,  here  we 
are  with  a  jurisprudence  that  is  older  than  the  civil  jurisprudence, 
with  records  of  trials  that  contain  every  word  that  is  uttered  from 
the  time  the  accused  enters  the  court  room  imtil  he  leaves  it — ^I  hope 
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that  it  will  not  be  the  judgment  of  this  committee  to  set  up  a  limited 
review.  We  have  got  the  whole  review.  The  convening  authority 
below  can  weigh  both  questions  of  law  and  fact  when  he  comes  to 
act,  and  so,  too,  should  the  President  have  this  power. 

Senator  Lenroot.  The  reviewing  authority,  I  quite  agree  with 
you,  has  full  power  to  measure  questions  of  fact;  but  again,  the 
convening  authority  must  rely  upon  a  judge  advocate  when  it  comes 
to  questions  of  law,  and  not  exercise  his  own  judgment. 

Gien.  Crowder.  Yes,  he  should. 

Senator  Lenroot.  That  is  the  difficultv  for  me. 

Gen.  Crowder.  But  it  has  not  proved  a  practical  difficulty.  In 
judging  of  the  personnel  of  your  proposed  court  of  appeals,  it  is 
important  to  bear  in  mind  that  about  90  per  cent  of  the  cases  coming 
beiore  that  court  are  military  cases.  It  is  unreasonable  to  assume 
that  any  but  military  men  could  judge  of  the  weight  or  relevancy  of 
the  evidence  in  determining  the  conduct  of  a  man  upon  the  field 
of  battle,  where  the  evidence  is  strategical  or  tactical  and 
wholly  military.  The  issues  are  those  which  only  a  military  man 
who  has  been  trained  in  those  matters  can  understand.  How 
could  a  civilian  understand  and  judge  of  the  conditions  of  battle  in 
the  Argonne  so  as  to  fix  responsibflitv  for  failure  of  a  division  or 
Army  commander,  or  even  a  colonel  oi  a  line  regiment  ? 

Senator  Lenroot.  I  am  not  speaking  of  a  civilian  tribunal.  I  put 
my  final  proposition,  of  a  tribunal  the  majority  of  whom  should  be 
military  men. 

Gen.  Crowder.  Even   in   that   case   the   objection   that   I  have 

{previously  advanced  remains,  that  when  we  shut  the  President  off 
rem  a  final  say  in  such  matters,  we  impair  his  responsibility,  as  the 
constitutional  commander  in  chief,  for  winning  the  war:  and  I  feel 
very  certain,  if  you  pass  a  bill  of  this  kind,  that  ultimately  its  constitu- 
tionality will  go  beiore  the  Supreme  Court. 

Senator  Lenroot.  On  this  question  raised  by  the  Keman  report  ? 

Gen.  Crowder.  I  am  very  much  afraid,  if  you  undertake  to  shut 
the  President  off  from  his  relations  to  the  discipline  of  the  Army, 
and  shut  off  commanding  generals  under  him  from  their  relations 
to  the  discipline  of  the  Army,  by  creating  a  court  of  appeal  with 
power  to  conclude  them  all,  that  the  constitutional  question  raised 
DT  the  Kernan-O'Rvan-Ogden  Board  will  ultimately  come  before 
the  Supreme  Court  for  settlement,  and  in  a  case  which  will  be  very 
embarrassing,  because  the  case  will  be  identified  with  some  great 
national  crisis.  I  have  just  that  to  say  about  the  constitutional 
question. 

Senator  Lenroot.  I  have  not  heretofore  expressed  any  opinion, 
but  I  must  say  that  if  the  view  of  the  Keman  report  is  correct,  I 
think  the  sooner  it  is  found  out  the  better.  If  there  is  any  such 
autocratic  power  vested  in  the  President  of  the  United  States  as 
commander-in-chief  of  the  Army,  beyond  the  control  of  Congress, 
we  ought  to  know  it.     That  is  my  view  of  it. 

Gen.  Crowder.  Well,  I  have  not  based  my  opposition  on  constitu- 
tional grounds. 

Senator  Lenroot.  I  know  that  you  have  not,  at  all. 

Gen.  Crowder.  I  preferred  to  rest  the  whole  question  upon  what 
is  best  for  the  Army. 

Senator  Lenroot.  Xes,  I  understand. 
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Gen.  Crowder.  And  I  am  willing  to  assume  the  constitutionalitv 
of  legislation  of  that  character. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  And  my  only  purpose  there  was  to  say  that  I  have 
no  doubt  in  time  of  some  great  crisis,  the  constitutional  question  will 
arise. 

Take  the  question  of  the  President  convening  the  court.  I  did 
not  emphasize  that  in  my  application  of  the  law.  Suppose  that  he, 
instead  of  a  subordinate  commander,  is  the  convenmg  authority, 
and  then  consider  the  President  submitting  to  a  court  judge  advocaU* 
below,  and  to  a  military  court  of  appeals  here,  the  question  of  whether 
some  field  commander  or  some  aivision  commander  or  corps  com- 
mander in  the  battle  of  the  Argonne  has  failed  to  do  his  part. 

Senator  Lenroot.  Well,  that  all  goes  to  two  questions.  One  in- 
volves, of  course,  the  question  of  whether  the  Constitution  applies 
at  all,  which  you  discussed  somewhat,  and,  secondly,  whether  the 
Prasident  is  governed  not  only  by  law  but  by  common  principles  of 
justice — whether  there  are  any  limitations  upon  him.  If  there  be 
such,  I  see  no  more  reason  why,  upon  questions  of  law,  he  should  not 
be  governed  by  a  military  tribunal  as  Commander  in  Chief;  he  cer- 
tainly is,  just  as  a  civil  officer  is,  by  the  very  men  that  he  appoints 
to  the  bench,  and  they  control  his  action  ana  find  his  action  invalid 
in  a  given  case. 

Gen.  Crowder.  Of  course,  everybody  sees  that  point  instantly 
upon  its  being  mentioned ;  but  what  would  be  the  effect  in  the  end, 
I  am  asking,  what  would  be  the  effect  upon  efficiency  if  the  man  ho 
appointed  would  have  the  right  to  control  and  nulli]fy  his  action  as 
Commander  in  Chief  ? 

Senator  Lenroot.  If  he  did  not  obev  the  law,  if  he  violated  the 
law,  I  do  not  know  why  he  should  not  be  subject,  as  Commander  in 
Chief,  to  nullification  of  any  action  in  violation  of  law. 

Gen.  Crowder.  I  am  afraid  this  question  of  military  relations  u^ 
sui  generis  and  that  it  does  not  aid  you  much  to  invoke  the  analogies 
of  our  civil  jurisprudence. 

Senator  Lenroot.  Well,  take  this  case:  Under  existing  law,  take 
th  case  of  the  President  convening  a  court,  as  you  suggest.  Sup- 
posing that  the  President  should  undertake  to  convene  a  court  in 
violation  of  the  Articles  of  War.  Do  you  not  think  habeas  corpus 
would  lie  to  a  civil  court  ? 

Gen.  Crowder.  Unquestionably;  and  when  the  privilege  of  this 
writ  is  not  suspended  it  would  be  effective. 

Senator  Lenroot.  Do  you  not  think  that  the  civil  courts  therefore, 
to  that  extent,  would  have  the  control  of  the  action  of  the  President, 
even  though  he  is  Commander  in  Chief  ? 

Gen.  Crowder.  Oh,  of  course. 

Senator  Lenroot.  So  that  to  that  extent  now  the  courts  mar 
control  the  action  of  the  President  as  Commander  in  Chief. 

Gen.  Crowder.  Yes;  controlled  by  habeas  corpus,  but  as  to  juris- 
diction only. 

Before  I  conclude  my  testimony  I  wish  to  call  the  attention  of  this 
subcommittee  to  a  matter  and  see  what  my  responsibility  is.  If  I 
stop  here  I  shall  leave  many  matters  uncovered  wnich  this  committee 
has  admitted  as  in  some  way  relevant,  and  most  of  them  the  accusa- 
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>f  a  single  witness,  Oen.  Ansell.     Illustrative  of  the  intem- 

general  character  of  these  accusations,  I  cite  the  following  as 

les: 

gainst  generals  of  the  Army: 

.^he  weakest  grade  in  the  Army  of  the  United  States"  (p.  121),  which  is  the 
xn  which  are  drawn  convening  and  reviewing  authorities  of  courts-martial: 
l-iny  of  them,  jokes  to  everybody  else  in  the  world  except  ourselves  and 
re?"  (p.  121); 

Acking  in  experience  "  (p.  121),  citing  Gens.  Pershing  and  Wood  as  examples, 
ng: 

Phat  heterogeneous  collection  of  troops  on  the  Mexican  bonier'*  "which  Gen. 
:  commanded  ";  **no  professional  soldier  would  ever  call  that  a  division*'  (p. 
d  **the  command  in  the  Philippines  was  not  the  kind  of  command  that  re- 
eneial  leadership"  (p.  122);  and  again, 
have  had  a  hundred  times  their  court-martial  exporionce**  ^p.  121). 

gainst  the  Inspector  General : 

Thoroughly  reactionary"  (p.  IIG);  "the  most  reactionary  of  men";  "preju- 
id  reactionary"  (p.  173);  "whose  views  savor  of  profcsdional  absolutism"  (p. 

ith  trying  to  browbeat  and  intimidate  Gen.  Ansell  in  connection  with  the 

ition  of  Gen.  Ansell's  part  in  the  present  controversv;  in  trying  to  compel 

isell  to  make  a  statement  against  his  will  by  throiteninc;  that  "this  thing  is 

rees,  and  my  report  will  go  to  Congress,  and,  Ansell,  when  it  gets  to  Congress, 

e  very  detrimental  to  you"  (p.  209). 

ith  habitually  using  tlie  power  of  his  office  in  connection  with  investigations 

►el  accused  persons  and  others  to  make  statements  against  their  will  and  to 

late  themselves  by  menaces,  threats,  and  intimidation  (p.  209). 

ith  allowing  officers  in  his  dojnirtmeiit  in  camp  and  division  to  compel  testi- 

om  su8fx?cted  or  accused  soldiers,  and  then  use  it  against  them  (p.  209). 

ith  having  taken  part  with  the  Secretary  of  War  and  the  Acting  Judge  Advo- 

neral  ^Gen.  Kreger)  in  frequent  conferences  with  the  court-martial  committee 

Lineriran  Bar  Assr>ciation  under  such  circumstances  that  "I,  for  one,  as  long 

?,  will  not  express  any  resjK'ct  for  any  such  committee,  no  matter  how  high  it 

or  whatever  association  it  may  be  a  part  of"  (p.  214). 

Lgainst  Gen.  Biddle,  former  Assistant  Chief  of  wStaff : 

Thoroughly  reactionary"  (p.  116): 

hiring  witfi  the  Insi>ector  General  in  views  that  "savor  of  professional  abso- 

'  (p.  123). 

Vgainst  Maj.  Gen.  Kernan,  Maj.  Gen.  O'Ryan,  and  Lioiit.  Col. 
I — the    members    of    the  Kernaii-O'Ryan-Ogdon   Board — and 
Col.  Barrows,  the  recorder  of  that  board : 

'The  most  reactionary*  set  of  men  in  the  United  States"  (p.  215). 
o  prejudiced,  and    known  to  })o  so   prejudiced,  that    many  officers  of  high 
olding  libeml  views  n»fust»d  to  express  their  views  on  militarv  juslic(»  to  that 
p.  215). 

Against  fomier  President  Taft — not  admitted  to  the  re(*ord, 
lustrating  the  intemperate  and  irresponsible  character  of  these 
ations : 

Perverting  "his  power  to  the  furtherance  of  a  plan    *    *    *    to  maintain  the 

ig  \ncious  svstem  of  militarv  justi(v.  and  to  do  me  great  perstmal  injurv  "  (state- 

)f  Gen.  Amlell,  New  York  World.  S«'pt.  HJ,  1919); 

Abusing  "the  confidence  and  trust  of  the  American  people"  and  "misl(»atling 

'  (ibid.);  and 

Debasing  "his  exalted  |K)sitit)n  as  ex-President  of  the  Republic  to  become  an 

nt  and  bitter  partisan  in  behalf  of  his  fri(»nd,"  Gen.  Crowder  ubid.). 

lere  is  also  a  formidable  list  of  accusations  ajajainst  th(»  court- 
ial  committee  of  the  American  Bar  Association,  but  particularly 
i8t  the  Secretary  of  War  and  myself.  The  list  is  a  long  one. 
ain  of  these  accusations  carrv  their  own  refutation. 
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Then  there  follows  a  long  list  of  accusations  against  the  Chief  of 
Staff  and  against  the  chiefs  of  bureaus,  and  others. 

Xow,  the  question  is  how  much  responsibility  do  I  incur  by  leaving 
unanswered  charges  that  have  been  admitted  by  this  conunittee  to 
their  record  as  in  some  wajr  relevant  ? 

It  will  protract  the  sessions  of  this  committee  a  week  if  I  answer 
ivJlj  all  those  charges. 

Senator  Warren.  Are  you  putting  that  as  a  question  ? 

Gen.  Crowder.  I  am  asking  the  question.  I  do  not  like  to  leave 
those  things  unanswered  if  the  inference  by  Members  of  Congress  is 
going  to  be  that  such  a  coiu^e  admits  the  truth  of  any  of  them. 

Senator  Warren.  You  enter  a  general  denial  ? 

Gen.  Crowder.  Sometimes  a  little  truth  is  interwoven  with  a  lot 
of  misleading,  inaccurate  statements,  and  made  to  serve  all  the  pur- 
poses thereby  of  positive  misstatement.  The  explanation  to  be  made 
IS  rendered  very  difficult. 

Senator  Lenroot.  I  would  suggest  that  Gen.  Crowder  place  in  the 
record  anything  he  desires  upon  that  general  subject.  Of  course  that 
is  not  the  issue  anyway  before  this  committee.  The  only  thin?  I 
assume  is  that  the  committee  is  charged  with  such  recommendations 
to  the  full  committee,  as  to  legislation  upon  this  subject,  if  there  are 
any  changes  to  be  made.  I  think  that  in  view  of  what  has  been  said 
if  you  desire,  the  committee  should  hear  you  and  give  you  the  fullest 
opportunity:  but  certainly  you  should  be  given  fuU  Uberty  to  place 
in  the  record  anything  you  desire  to. 

Gen.  Crowder.  Then  I  can  put  in  these  matters  in  the  form  of 
appendices.  I  wUl  scan  again  the  principal  of  those  charges.  Where 
I  think  they  do  not  carrv  their  own  refutation,  I  will  answer  them. 
That  was  >;viiere  I  wanted  vour  instructions.  I  could  talk  here  for  a 
week  in  regard  to  issues  oi  fact  that  have  been  raised,  and  probably 
talk  of  what  is  relevant  to  those  issues,  but  not  at  all  relevant  to  the 
real  issues  before  this  committee. 

Senator  Warren.  I  agree  entirely  with  the  Senator  from  Wiscon- 
sin, that  there  was  no  occasion  for  a  great  deal  of  that  to  go  into  the 
record;  we  have  nothing  to  do  with  very  much  of  that  land  of  evi- 
dence. All  we  have  to  do  is  just  what  the  Senator  says,  to  consider 
what  is  necessary — what  changes  are  necessary,  if  any,  in  the  present 
laws — and  whether  this  bill  or  some  other  should  be  reported  from 
this  committee  to  the  full  committee  and  from  them  to  the  Senate. 
So  that  all  of  this  other  matter  should  have,  in  our  consideration, 
nothing  to  do  with  the  question  before  us  of  the  necessity  of  reforminij 
the  law.  But,  on  the  other  hand,  I  think  you  should  have  freedom 
to  insert  in  the  record  anything  resoecting  the  issues  that  you  con- 
sider relevant,  because  I  know  that  you  will  not  transgress. 

Gen.  Crowder.  I  will  avaU  myself  of  that  permission  and  will  in- 
sert such  memoranda,  as  appenciices,  with  a  list  or  table  of  contents 
so  as  to  direct  the  attention  of  the  committee  to  anv  particxJar  sub- 
ject where  there  may  be  any  question  in  their  minds  as  to  what  the 
facts  may  be. 

Senator  Warren.  You  will  be  able  to  conclude  your  testimony 
to-day,  will  you  ? 

Gen.  Crowder.  I  have  finished  all  that  I  care  to  talk  about  to-day. 
I  will  insert  as  an  appendix  the  five  or  six  different  suggestions  that 
have  been  made  to  you  of  coiu-ts  of  appeal.  There  are  sevexal  bills 
pending.     I  wUl  do  that  in  order  that  you  may  have  in  the  briefest 
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possible  compass  these  alternative  schemes,  if  that  will  be  helpful; 
apd  I  may  add  a  few  explanatory  notes.  There  are  two  or  three 
biDs  in  the  House  and  two  or  three  in  the  Senate. 

Senator  Warren.  I  think  that  is  a  point  about  which  we  can  not 
have  too  much  information. 

Gen.  Crowder.  If  I  can  be  of  any  further  assistance  to  the  com* 
mittee  on  these  points,  or  if  there  is  anything  I  have  not  covered,  1 
shall  be  very  glad  to  do  so  now.  This  matter  is  one  about  which  I 
am  deeply  interested. 

The  {repositions  before  the  conunittee,  except  those  submitted  bv 
mjself,  Senator  McKeUar,  and  by  the  Keman-O'Ryan-Ogden  Boani, 
carry  appellate  power  further  than  it  has  ever  been  carried  in  the  his- 
tory of  armies  by  any  leading  nation,  and  if  you  adopt  them,  you  are 
a  pioneer  in  that  field. 

Senator  Warren.  Inasmuch  as  we  have  parallels  before  us  from 
individuals,  one  from  the  Keman  Board,  and  a  not  quite  complete 
parallel  from  the  American  Bar  Association,  wouM  it  be  too  much 
to  ask  the  general  to  take  his  su&;gested  amendments  and  rut  them 
in  the  form  of  a  bill  and  submit  them  in  parallel  columns  in  the  same 
share  as  this  print  which  we  already  have  ? 

Senator  Lenroot.  I  would  be  glad  to  have  it. 

Gen.  Crowber*  May  .we  have  that  made  of  record,  that  you  desire 
me  to  I  ut  in  the  record  my  suggestions  of  amendments,  just  as  a 
formal  bill  ? 

^•Vriator  Warren.  Yes.  It  couM  be  gotten  up  in  the  form  of  an 
ordinary  bill,  or  you  could  print  it  in  parallel  columns  for  comparison 
vith  the  present  Articles  oi  War. 

Senator  Lenroot.  If  it  could  be  done  in  that  way,  in  parallel  col- 
umiS:  it  would  be  very  much  easier  for  us  to  use. 

F^ish,  also,  Mr.  Chairman,  that  we  might  have  a  print  of  the  Ker- 
nanTfeport. 

Senator  Warren.  They  printed  it  in  the  department,  you  know. 

Senator  Lenroot.  We  couM  have  that  Kernan  report  taken  and 
put  in  this  form  of  parallel  columns  with  the  present  Articles  of  War. 

Senator  Warren.  Very  well. 

Gen.  Crowder.  I  brought  to  your  attention  the  first  day  that  I 
vras  testifying  a  quotation  of  Gen.  Ansell,  purf  orting  to  be  from  the 
language  of  the  Suj  reme  Court  of  the  United  States  in  the  Grafton 
case,  which  lans:uage  we  have  been  unable  to  find  in  that  rase,  and 
you  called  for  the  citation,  Senator  Lenroot.  I  oue:ht,  in  justice  to 
Gen.  Ansell,  to  spread  upon  the  record  an  explanation  it  anybody 
has  been  able  to  find  that  language  which  he  attributes  to  the  Supreme 
Court  in  the  Grafton  case. 

Senator  Lenroot.  I  do  not  want  it.  I  was  interested  in  giving  the 
reference  to  the  volume  and  page  of  the  Supreme  Court  reports. 

Gen.  Crowder.  I  do  not  like  to  leave  the  inference  on  the  record 
that  any  man  would  attribute  language  to  the  Supreme  Court  which 
the  Supreme  Court  had  not  used,  if  anybody  is  able  to  find  that 
language;  for,  I  am  frank  to  say,  if  the  Supreme  Court  ever  used  that 
language,  I  am  out  of  court  on  that  issue. 

In  comluding  my  statement  before  this  subcommittee,  I  wish  to 
make  some  additional  comment  upon  the  pending  bill.  In  its 
fundamentals  that  bill  is  built  upon  a  distrust  of  or  lacK  of  confidence 
in  nearly  every  existing  military  authority,  im  luding  the  President 
of  the  United  States,  the  Secretary  of  Wiar,  and  also  commanding 
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generals  under  them  who  are  classified  in  testimony  before  this  com- 
mittee as  ^^ jokes;"  it  implies  distrust  of  the  niany  thousands  of 
officers  of  the  great  Army  we  raised  to  fight  this  World's  War,  who 
participated  in  the  administration  of  military  justice  by  general, 
special,  and  summary  courts.  In  this  bill  you  are  asked  to  brush 
aside  the  traditions  of  the  American  Army  and  build  anew  a  juris- 
prudence bearing  faithful  analo^es  to  the  civil  jurisprudence,  not- 
withstanding the  fact  that,  even  in  the  decisions  of  the  ounreme  Court 
of  the  United  States,  it  is  recognized  that  the  Army  and  Navy  of  the 
United  States  are  emergency  forces  and  require  other  and  swifter 
nJethods  of  administering  justice  than  prevail  in  civil  jurisprudence, 
where  normal  conditions  usually  obtain  and  where,  if  normal  condi- 
tions are  disturbed,  resort  is  had  to  the  more  expeditious  military 
method. 

The  arguments  by  which  this  proposed  new  system  has  been  sup- 

Eorted  are  those  of  sensationalism — sensational  appeals  to  American 
omes  based  upon  alleged  individual  miscarriages  of  justice,  and 
attributing  to  tne  officers  who  fought  this  war,  and  who  were  drawn 
from  the  same  American  homes  as  were  the  soldiers  in  the  ranks,  a 
tyranny  which  I,  for  one,  do  not  believe  characterized  their  attitude 
toward  the  men  in  the  ranks. 

Because  I  do  not  believe  that  Mr.  Taft,  of.  prolonged  judi«*ial  ex- 
perience, who  lived  his  official  life  in  the  Philippines  in  such  close 
contact  with  the  Army  and  Navy,  and  who,  as  Secretary  of  War  and 
President  of  the  United  States,  had  such  direct  relations  to  the  ad- 
ministration of  military  justice  in  the  graver  cases,  is  a  man  to ''  debase 
his  exalted  position  as  an  ex-President  of  the  Republic  to  become  an 
imorant  and  bitter  partisan"  on  this  issue;  because  I  do  not  believe 
that  most  of  our  general  officers,  who  have  acted  as  convening  and 
reviewing  authorities  during  the  period  of  this  world  s  war,  are 
"jokes;"  because  I  do  believe  that  the  sense  of  justice  of  the 
American  people  is  fairly  reflected  in  the  lives  and  judgments  of  the 
officers  of  this  great  world  army  who  have  been  drawn  from  Ameri- 
can homes,  and  that  they  are  not  men  thirsting  for  the  lives  and 
liberties  and  blood  of  the  men  in  the  ranks,  I  think  that  the  pending 
bill,  whose  fundamentals  are  built  upon  this  general  view,  should  be 
rejected  as  a  basis  of  legislation,  and  that  we  should  proceed  by  way 
of  amendment  of  the  existing  code  to  enact  all  of  the  reforms  whicn 
our  var  experience  has  shown  to  be  necessary. 

I  believe  in  safe^arding  the  administration  of  justice  and  I  be- 
lieve it  can  be  done  in  a  way  consistent  with  winning  battles  and  wars, 
which,  I  presume,  it  will  be  conceded  is  the  primary  purpose  of  main- 
taining armies.  To  this  end  I  would  strengthen  the  safeguards  in 
the  actual  trials  of  men  below;  and  above,  would  secure  an  adequate 
legal  review  of  cases,  on  both  the  law  anci  fact,  and  not  on  errors  of 
law  alone  as  is  provided  in  the  pending  bill;  but  never  in  establishing 
such  a  review  would  1  favor  divesting  the  President  of  his  present  re- 
lations to  the  discipline  of  the  Army,  as  is  proposed  in  the  pending 
bill,  any  more  tlian  I  would  favor  clivesting  him  of  the  command  of 
the  Army.  Normally  his  control  in  both  cases  is  exercised  through 
subordiniitc  officers;  l)ut  under  our  system  the  authority  is  reserved 
to  him  in  the  graver  crises  of  our  National  life  to  make  his  own  con- 
trol ell  ?  tivc. 

(At  1  o'clock  p.  m.,  the  subcommittee  adjourned  subject  to  the  call 
of  the  chairman.) 


APPENDICES. 

I.  Senator  Chamberlain 'b  Charges  Against  Gen.  Crowder. 

(a)  That  the  selective-service  law,  as  originally  drawn  by  Gen.  Crowder  and  trans- 
mitted to  Congress  by  the  War  Department,  was  of  "Prussian  character." 

(6)  That  the  War  De]>artment  project  of  the  selective-service  law  '*  evidences  the 
hand  of  the  military  autocrat."    That  Gen.  Crowder  is  at  heart  a  military  autocrat. 

(c)  That  Col.  Warren,  and  not  Gen.  Crowder,  was  responsible  for  the  civilian  com- 
position of  the  selective-service  boards. 

(d)  The  Army  and  Navy  Club  incident:  Gen.  Crowder *s  refusal  to  acknowledge 
an  LQtioduction  to  Senator  Chamberlain. 

II.  Gen.  Ansbll's  Charges  Against  Gen.  Crowder. 

(a)  Gen.  Ansell's  charee  that  he  was  relieved  from  all  duties  and  responsibilities 
ID  connection  with  the  administration  of  military  justice  after  November,  1917. 

(6)  Gen.  Ansell's  chaige  that  he  was  again  relieved  from  all  connection  with  the 
admioistnition  of  military  justice  after  the  armistice. 

(c)  Gen.  Anseirs  charge  against  the  administration  of  the  Judge  Advocate  Gen* 
cnil's  office. 

(d)  The  alleged  * 'propaganda  bureau." 

(«j  Gen.  Amell's  charge  that  Gen.  Crowder  failed  to  forward  to  the  Secretary  of 
War  Gen.  Ansell's  report  of  his  European  trip. 

(f)  Gen.  Ansell's  cnarge  that  Gen.  Crowder  opposed  granting  counsel  to  accused, 
aad  giving  accused  legal  protection  at  the  trial. 

{9)  Gen.  Ansell's  charge  that  Gen.  Crowder  entertains  and  has  expressed  illiberal 
views  as  to  appellate  procedure. 

(h)  Gen.  Ansell's  cnaive  that  Gen.  Crowder  entertains  and  has  expressed  illiberal 
views  as  to  accused's  rights  of  challenge. 

III.  Attacks  upon  the  Present  System  of  Administering  Military  Justice 
and  upon  the  Articles  of  War  and  the  Revision  of  1916. 

(a)  Alleged  archaism  of  the  Articles  of  War. 

(6)  Same  subject:  Allied  '* archaism"  of  the  present  Articles  of  War. 

(e)  Court  of  .military- jappoals:  Gen.  Ansell's  statement  t^at  Gen.  Sherman  and 
Gen.  James  B.  Fry,  former  provost  marshal  general,  advocated  such  a  court. 

(d)  Condemnation  of  the  ninety-sixth  article  of  war,  the  so-called  '*  general  article. " 

(e)  Cham  that  General  Order  No.  7,  War  Department,  January  17,  1918,  pre- 
^ented  or  hindered  recommendations  of  clemency  by  the  Judge  Advocate  General. 

IV.  Gen.  Ansell's  Inaccurate  Statements. 

(a)  Concerning  review  of  records  of  trial  in  the  Judge  Advocate  General's  office. 

(b)  That  forfeiture  of  citizenship  is  entailed  upon  conviction  by  court-martial. 
(r)  Concerning  the  Camp  Grant  rape  cases. 

(d)  Concerning  the  proportion  of  charges  preferred,  referred  for  trial,  convictions, 
acquittals. 

U)  Concerning  statistics  of  court-martial  trials  for  the  year  preceding  the  ar* 
mistice. 

(/)  Concerning  the  special  clemency  board  organized  in  the  office  of  the  Judge 
Advocate  General. 

(g)  Concerning  the  same  subject-  Clemency  board. 

(h)  Concerning  the  same  subject:  Organization  of  the  clemency  board. 
(i^  Concerning  the  effects  of  conviction  by  court-martial. 

0)  Concerning  the  investigation  of  Gen.  Ansell's  accusations  by  the  Inspector 
General 
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V.  Appellate  Power:  Various  Ideas  Submitted  to  Congress. 

(a)  Opinion  of  Attorney  General  Wirt,  September  14, 1818. 

(b)  S.  3692  and  H.  R.  9164  (bill  drafted  by  Gen.  Crowder  and  submitted  by  Sec- 
retary of  War,  January,  1918). 

(c)  Proposed  joint  resolution  prepared  for  Senator  McKellar,  February  20,  1919 
((f)  Gen.  Crowder's  recommendation  in  his  letter  of  March  10,  1919,  to  the  Secre- 
tary of^War. 

{f.)  Keman  board  report,  July  17,  1919. 

if)  S.  5320  (Chamberlain,  January,  1919),  H.  R.  14883  (Siegel,  Jan.  22,  1919),  H.  K 
15945  (Johnson,  February,  1919),  and  H.  R.  431  (Siegel,  May  19,  1919). 
(g)  Senate  joint  reaolution  18  (McKellar,  May  20,  1919). 
(h)  S.  64  (Chamberlain,  May  20,  1919)  and  H.  R.  367  (Johnson,  May  19,  1919). 
(i)  H.  R.  9156  (Dalllnger,  Sept.  9,  1919). 

VI.  Tabular  Statement  of  the  Organization  of  British  and  French  Mu<- 

iTARY  Tribunals. 

(a)  Organization  of  British  military  tribunals,  including  the  functioning  of  the 
Bri  ish  judge  advocate  general  s  office. 
(6)  Organization  of  French  military  tribunals,  including  French  courts  of  rexdaion. 

VII.  Gen.  Ansell's  Accusations  Against  Others  Besides  Gen.  Crowder. 

(a)  Against  the  generals  of  the  Army. 
(6)  Against  the  inspector  General. 

(c)  AgJtinst  Gen.  Biddle,  formerly  Assistant  Chief  of  Sta£f. 

(d)  Against  Maj.  Gen.  Keman,  Maj,  Gen.  0*Rvan,  and  Lieut.  Col.  Ogden,  the 
me  Tib  era  of  the  Kemin-O'Kyan-Ogden  boaro,  and  against  Lieut.  Col.  Barrows,  the 
rejord^r  of  that  board. 

(e)  Against  Brig.  Gen,  E.  A,  Kreger,  Acting  Judge  Advocate  General  of  the  Army. 
(/)  Against  former  President  Taft. 

{g)  Against  the  Chief  of  SUff . 

ih)  Against  the  court-martial  committee  of  the  American  Bar  Association. 
(0  Against  the  Secretary  of  War. 

[k)  Against  Prof.  John  II.  Wigraore,  dean  of  the  law  school  of  Northwestern  Uni- 
versity, former  colonel  in  the  Judge  Advocate  General's  Department. 

VIII.  Summary  of  Inspector  General's  Findings. 

(a)  Specific  findings  and  detailed  report  to  Secretary  of  War, 

IX.  Gen.  Crowder's   ATrrruDE  Toward  Return  of  AcQurrrAL  for  Recossid 

eration. 
(a)  Charge  of  Gen.  Ansell  respecting  the  return  to  court  of  acquittals. 
(6)  Same  subject:  Gen.  Crowder's  attitude. 
(c)  Same  subject:  Recognition  and  approval  of  the  power. 

X.  Courts-Martial  in  Gen.   Ansell's    Command  While  He  was  a  Comp.\n> 

Commander. 
(a)  Summary  courts-martial. 
(6)  General  courts-martial. 

I.  Senator  Chamberlain's  Charges  Against  Gen.  Crowder. 

(A.)  charte-prussian  character  of  the  selective-service  law  as  drawx 

BiT  ME  and  transmitted  TO  CONGRESS  BY  THE  WAR  DEPARTMENT. 

Senator  Chamberlain  injected  this  wholly  irrelevant  issue  into  the 
discussion  of  the  subject  of  ''Military  justice"  in  his  speech  of 
August  18,  1919,  withheld  by  him  for  revision  and  published  in  its 
revised  form  in  the  Congre33ional  Record  of  August  20,  1919  (p. 
4338,  et  seq.).  He  reours  to  this  subject  in  his  speech  of  October 
6-7,  1919,  withheld  by  him  for  revision  and  published  in  its  revised 
form  in  the  Congressional  Record  of  October  11,  1919  (p.  7150,  et 
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aeq.).     He  pretends  in  this  latter  speech  to  be  speaking  from  recofd 

Eroof  and  quotes  from  the  selective-service  law,  as  introduced  in  the 
[ouse  of  Representatives  on  the  19th  of  April,  1917,  the  following 
paragraph: 

That  the  President  in  authorized  and  empowered  to  constitute  and  establish 
throughout  the  United  States  tribunals  for  the  purpose  of  enforcing  and  carrying  into 
effect  the  terms  and  provisions  of  this  act,  together  with  such  regulations  as  he  shall 
prescribe  and  determine  necessary  for  its  administration.  A  majority  of  the  members 
of  eich  tribunal  shall  be  citizens  of  the  United  States  not  connected  with  the  Military 
Establishment:  Provided  further.  That  upon  the  complaint  of  any  person  who  feels 
himself  ag^eved  by  his  enrollment  or  draft  as  is  herein  provided,  any  court  of  record, 
iState  or  Federal,  having  general  jurisdiction  in  matters  pertaining  to  the  writ  of 
habeas  corpus,  according  to  local  laws  or  by  act  of  (ingress,  shall  have  jurisdiction, 
by  proceedings  in  the  nahire  of  the  writ  of  habeas  corpus,  to  hear  summarily  and 
determine  the  rights  of  such  person. 

He  leaves  one  to  infer  that  the  chairman  of  the  House  Military 
Committee  (Mr.  Dent)  introduced  the  bill  in  the  form  in  which  the 
War  Department  had  submitted  it  and  then  proceeds  to  criticize  it 
by  saying  that  it  left  to  the  Judge  Advocate  General  the  power  to 
appoint  the  men  who  were  to  pass  upon  the  qualifications  of  regis- 
trants, and  adds  the  observation  that  if  there  were  to  be  any  appeal 
at  all  it  was  to  be  to  the  courts  rather  than  to  tribimals  in  the  locahty 
from  which  the  registrants  came. 

Answer. — It  is  a  sufficient  answer  to  this  attack  of  Senator  Cham- 
berlain to  point  to  the  fact  that  the  provision  against  which  he  hurls 
his  criticism  is  not  to  be  found  in  the  War  Department  project  of 
the  selective-service  law,  but  is  a  provision  formulated  by  the  House 
MUitary  Committee.  I  had  no  more  to  do  with  the  preparation  of 
this  provision  than  did  Senator  Chamberlain  himself.  His  quarrel 
— if  he  has  one,  which  I  do  not  concede — is,  therefore,  with  the 
House  Military  Affairs  Committee  and  not  with  me.  I  have  veri- 
fied the  fact  m  conference  with  the  Hon.  S.  Hubert  Dent,  jr.,  the 
then  chairman  of  the  House  Military  Committee. 

<B.)  CHARGE— WAR  DEPARTMENT  PROJECT  OF  THE  SELECTIVE-SERVICE  LAW:  IT  EVL 
DENCES  THE  HAND  OF  THE  MILITARY  AUTOCRAT.  HE  (GEN.  CROWDER)  IS  AT 
HEART  A  MILITARY  AUTOCRAT.    (CONG.  REC,  AUG.  20.  1919,  P.  4338.) 

Aiiswer. — ^Although  it  is  impossible  to  perceive  the  relevancy  of  this 
issue  to  the  subject  of  ^'Military  justice,''  Senator  Chamberlain  has  in- 
jected the  issue  into  that  controversy  and  made  it  the  subject  of  a 
personal  attack.  If  Senator  Chamberlain  had  consulted  his  own 
ules,  he  would  have  faiown  how  far  afield  he  had  been  carried,  and 
also  that  the  War  Department  project  was  silent  on  the  subject 
of  how  selective-service  boards  should  be  constituted,  except  in  so 
far  as  section  5  of  that  project,  authorizing  the  President  to  utilize 
the  services  of  any  or  all  departments,  or  any  or  all  officers  or  agents 
of  the  several  States,  Territories,  and  the  District  of  Columbia,  in 
the  execution  of  that  act,  foreshadowed  the  plan  of  the  War  Depart- 
ment to  constitute  local  boards  consisting  of  local  officials  to  execute 
the  law. 

But  while  the  War  Department  project  was  silent  on  that  subject,, 
except  as  above  indicated,  the  War  Department  plan  of  execution  was 
not.  That  plan  was  completed  prior  to  April  10,  1917,  of  which  fact 
there  is  to  be  found  proof  in  an  official  record  which  had  been  made 
nearly  two  years  before  this  charge  of  Senator  Chamberlain  was  made. 

132285— 19— FT  8 10 
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I  refer  here  to  a  statement  in  the  rep(^rt  of  the  Provost  Marshal  Gen- 
eral of  December  20,  1917,  page  9,  where  it  is  stated  that  the  specific 
task  of  working  out  the  details  of  the  general  plan  of  execution  of  the 
selective-service  law  was  formulated  and  approved  on  April  10,  1917. 
To  show  conclusively  and  by  the  same  kind  of  record  proof  that  I 
contemplated  decentralized  local  administration  by  local  boards 
prior  to  any  expression  from  Congress  on  the  subject,  I  have  only  to 
quote  from  a  letter  confidentially  communicated  to  the  governors  of 
the  several  States  on  April  23,  1917,  and  formulated  some  days  prior 
to  that  date,  the  following  paragraph: 

While  the  class  from  which  soldiers  are  to  come  is  to  be  se^re^ted  by  draft,  the  law 
is  careful  to  provide  for  avoiding  the  misery  that  war  brings  to  dependents  at  home 
and  for  a  choice  of  those  whose  military  service  the  Nation  most  needs  and  who^e 
civil  and  domestic  service  can  best  be  spared.  The  important  duty  of  making  the 
selection  from  the  drafted  class  can  best  be  performed  by  a  permanent  board  in  eac  h 
county  composed  of  citizens  who  can  be  relied  upon  to  execute  this  solemn  funrtioD. 
with  even  justice  and  with  apprehension  of  its  gravity.  This  board  should  control 
the  process  of  selection  from  its  earliest  steps,  and  therefore  it  must  supervise  the 
registration.  For  the  sake  of  uniformity,  for  the  elimination  of  expenfe,  and  tor 
further  and  self-evident  consideration,  it  would  be  prescribed  that  this  board  be 
composed  of  the  sheriff,  who  would  act  as  its  executive  officer;  the  county  clerk,  who 
would  be  custodian  of  its  records;  and  the  county  physician,  who  would  serve  as 
surgeon  and  pass  upon  the  phvsical  fitness  of  those  Vno  are  selected  for  service. 

(See  Report  of  Provost  MarsW  General,  Dec.  20,  1917,  p.  8.) 

This  would  seem  to  be  unimpeachable  evidence  that  the  War 
Department,  not  later  than  April  10  and  before  Congress  had  much 
opportunity  to  consider  this  legislation,  had  formulated  that  very 
plan  of  supervised  decentrahzation  which  would  place  the  execution 
of  the  law  in  close  touch  with  the  civil  population.  Undoubtedly 
Members  of  Congress  entertained  the  same  view.  The  fact  that 
members  of  the  House  Mihtarv  Committee  entertained  these  views 
is  amply  attested  in  a  series  of  hearings  conducted  by  that  committee 
upon  the  typewritten  War  Department  project  between  April  7  and 
April  17.  (Hearings  on  selective-service  act  before  House  Com- 
mittee on  Militaiy  Affairs,  pp.  63-64,  93-95,  105,  120,  131-132,  156, 
285,  301,  307.)  In  many  places  in  these  hearings  apprehension  is 
expressed  by  members  of  the  committee  against  a  Federalized  draft, 
but  I  can  speak  positively  only  as  to  my  own  state  of  mind.  I  had 
never  contemplated  other  than  a  decentralized  draft  executed  by 
the  people  themselves.  I  have  no  doubt  but  that  many  Members  of 
Congress  entertained  the  same  view.  I  did  not  borrow  my  idea 
from  them,  and  neither  did  they  borrow  their  ideas  from  me. 

(c.)  CHARGE-THAT   COL.  WARREN  AND  NOT  GEN.  CROWDER,   WAS   RESPONSIBLE 
FOR   THE  CIVILIAN  COMPOSITION   OF  THE   SELECTIVE-SERVICE   BOARDS. 

Senator  Chamberlain  sa3rs:  Did  Gen.  Crowder  come  before  the  con- 
ferees to  assist  them  ?  Not  at  all.  It  was  recognized  by  some  of  the 
members  of  that  committee,  at  least,  that  Gen.  Crowder  was  not  the 
man  to  undertake  to  popularize  that  measure.  The  man  who  was 
called  into  consultation  was  Mr.  Charles  Warren.  *  *  *  J  s,m  sug- 
gesting the  fact  that  the  man  who  was  sent  before  the  committee  for 
the  purpose  of  assisting  in  perfecting  this  bill  and  bringing  the  local 
communities  into  touch  with  the  Military  Establishment  was  a  civilian 
lawyer  of  distinction  from  Detroit,  Mich.,  as  I  have  before  stated;  and 
I  want  to  pay  him  the  compliment  of  saying  here  and  now  that  there 
never  was  a  man  who  appeared  before  the  committee  who  tried  harder 
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that  it  wiU  not  be  the  judgment  of  this  committee  to  set  up  a  limited 
review.  We  have  got  the  whole  review.  The  convening  authority 
below  can  weigh  both  questions  of  law  and  fact  when  he  comes  to 
act,  and  so,  too,  should  the  President  have  this  power. 

Senator  Lenroot.  The  reviewing  authority,  I  quite  agree  with 
you,  has  full  power  to  measure  questions  of  fact;  but  again,  the 
convening  authority  must  rely  upon  a  judge  advocate  when  it  comes 
to  questions  of  law,  and  not  exercise  his  own  judgment. 

Gen.  Crowder.  Yes,  he  should. 

Senator  Lenroot.  That  is  the  diflRculty  for  me. 

Gen.  Crowder.  But  it  has  not  proved  a  practical  difficulty.  In 
judging  of  the  personnel  of  your  proposed  court  of  appeals,  it  is 
unportant  to  bear  in  mind  that  about  90  per  cent  of  the  cases  coming 
before  that  court  are  military  cases.  It  is  unreasonable  to  assume 
that  any  but  military  men  could  judge  of  the  weight  or  relevancy  of 
the  evidence  in  determining  the  conduct  of  a  man  upon  the  field 
of  battle,  where  the  evidence  is  strategical  or  tactical  and 
wholly  military.  The  issues  are  those  which  only  a  military  man 
who  has  been  trained  in  those  matters  can  understand.  How 
could  a  civilian  understand  and  judge  of  the  conditions  of  battle  in 
the  Argonne  so  as  to  fix  responsibilitv  for  failure  of  a  division  or 
Army  commander,  or  even  a  colonel  of  a  line  regiment  1 

Senator  Lenroot.  I  am  not  speaking  of  a  civilian  tribunal.  I  put 
my  final  proposition,  of  a  tribunal  the  majority  of  whom  should  be 
military  men. 

Gen.  Crowder.  Even  in  that  case  the  objection  that  I  have 
previously  advanced  remains,  that  when  we  shut  the  President  off 
from  a  final  say  in  such  matters,  we  impair  his  responsibility,  as  the 
constitutional  commander  in  chief,  for  winning  the  war:  and  I  feel 
very  certain,  if  you  pass  a  bill  of  this  kind,  that  ultimately  its  constitu- 
tionality will  go  beiore  the  Supreme  Court. 

Senator  Lenroot.  On  this  question  raised  by  the  Keman  report  ? 

Gen.  Crowder.  I  am  very  much  afraid,  if  you  undertake  to  shut 
the  President  off  from  his  relations  to  the  discipline  of  the  Army, 
and  shut  off  commanding  generals  under  him  from  their  relations 
to  the  discipline  of  the  Army,  by  creating  a  court  of  appeal  with 
power  to  conclude  them  all,  that  the  constitutional  question  raised 
by  the  Keman-O'Rvan-Ogden  Board  will  ultimately  come  before 
the  Supreme  Court  for  settlement,  and  in  a  case  which  will  be  very 
embarrassing,  because  the  case  will  be  identified  with  some  great 
national  crisis.  I  have  just  that  to  say  about  the  constitutional 
question. 

Senator  Lenroot.  I  have  not  heretofore  expressed  any  opinion, 
but  I  must  say  that  if  the  -v^iew  of  the  Keman  report  is  correct,  I 
think  the  sooner  it  is  found  out  the  better.  If  there  is  any  such 
autocratic  power  vested  in  the  President  of  the  United  States  as 
commander-in-chief  of  the  Army,  beyond  the  control  of  Congress, 
We  ought  to  know  it.    That  is  my  view  of  it. 

Gen.  Crowder.  Well,  I  have  not  based  my  opposition  on  constitu- 
tional grounds. 

Senator  Lenroot.  I  know  that  you  have  not,  at  all. 

Gen.  Crowder.  I  preferred  to  rest  the  whole  question  upon  what 
is  best  for  the  Army. 

Senator  Lenroot.  Yes,  I  understand. 
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Gen.  Crowder.  And  I  am  willing  to  assume  the  constitutionality 
of  legislation  of  that  character. 

Senator  Lenroot.  Yes. 

Gen.  Crowder.  And  my  only  purpose  there  was  to  say  that  I  have 
no  douht  in  time  of  some  great  crisis,  the  constitutional  question  will 
arise. 

Take  the  question  of  the  President  convening  the  court.  I  did 
not  emphasize  that  in  my  application  of  the  law.  Suppose  that  he, 
instead  of  a  subordinate  commander,  is  the  convenmg  authority, 
and  then  consider  the  President  submitting  to  a  court  judge  advocate 
below,  and  to  a  military  court  of  appeals  here,  the  question  of  whether 
some  field  commander  or  some  aivision  commander  or  corps  com- 
mander in  the  battle  of  the  Ai^onne  has  failed  to  do  his  part. 

Senator  Lexroot.  Well,  that  all  goes  to  two  questions.  One  in- 
volves, of  course,  the  question  of  whether  the  Constitution  applies 
at  all,  which  you  discussed  somewhat,  and,  secondly,  whether  the 
President  is  governed  not  only  by  law  but  by  common  p'-inciples  of 
justice — ^whether  there  are  any  limitations  upon  him.  If  there  be 
such,  I  see  no  more  reason  why,  upon  questions  of  law,  he  should  not 
be  governed  by  a  military  tribunal  as  Commander  in  Chief;  he  cer- 
tainly is,  just  as  a  civil  officer  is,  by  the  very  men  that  he  appoints 
to  the  bench,  and  they  control  his  action  ana  £bid  his  action  invalid 
in  a  given  case. 

Gen.  Crowder.  Of  course,  everybody  sees  that  point  instantlv 
upon  its  being  mentioned;  but  what  would  be  the  effect  in  the  end. 
I  am  asking,  what  would  be  the  effect  upon  efficiency  if  the  man  he 
appointed  would  have  the  right  to  control  and  nullity  his  action  as 
Commander  in  Chief  ? 

Senator  Lenroot.  If  he  did  not  obey  the  law,  if  he  violated  the 
law,  I  do  not  know  why  he  should  not  be  subject,  as  Commander  in 
Chief,  to  nullification  of  any  action  in  violation  of  law. 

Gen.  Crowder.  I  am  afraid  this  question  of  military  relations  is 
sui  generis  and  that  it  does  not  aid  you  much  to  invoke  the  analogies 
of  our  civil  jurisprudence. 

Senator  Lenroot.  Well,  take  this  case:  Under  existing  law,  take 
th  case  of  the  President  convening  a  court,  as  you  suggest.  Sup- 
posing that  the  President  should  undertake  to  convene  a  court  in 
violation  of  the  Articles  of  War.  Do  you  not  think  habeas  corpus 
would  lie  to  a  civil  court  ? 

Gen.  Crowder.  Unquestionably;  and  when  the  privilege  of  this 
writ  is  not  suspended  it  would  be  effective. 

Senator  Lenroot.  Do  you  not  think  that  the  civil  courts  therefore, 
to  that  extent,  would  have  the  control  of  the  action  of  the  President, 
even  though  he  is  Conunander  in  Chief  ? 

Gen.  Crowder.  Oh,  of  course. 

Senator  Lenroot.  So  that  to  that  extent  now  the  courts  may 
control  the  action  of  the  President  as  Commander  in  Chief. 

Gen.  Crowder.  Yes;  controlled  by  habeas  corpxis,  but  as  to  juris- 
diction only. 

Before  I  conclude  my  testimony  I  wish  to  call  the  attention  of  this 
subcommittee  to  a  matter  and  see  what  my  responsibility  is.  If  I 
stop  here  I  shall  leave  many  matters  uncovered  wnich  this  conimittee 
has  admitted  as  in  some  way  relevant,  and  most  of  them  the  accusa- 
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tions  of  a  single  witness.  Gen.  Ansell.  Illustrative  of  the  intem- 
perate general  character  of  these  accusations,  I  cite  the  following  as 
examples  : 

1.  Against  generals  of  the  Army; 

a)  "The  weakest  ^nide  in  the  Army  of  the  United  Stat<?8"  (p,  120.  which  ib  the 
ST^de  from  which  are  drawn  conveninc^  and  reviewing  authorities  of  courts-martial: 

^6)  **M'4nv  of  them,  jokes  to  everybody  else  in  the  world  except  ourselves  and 
thpinj»p!ves"  (p.  121); 

(r)  **  lAckinj?  in  experience  "  (p.  121 ),  citing  Gens.  Pershing  and  Wood  as  examples, 
and  ?a\in^: 

irf)  "That  heterocreneoiis  collection  of  troops  on  the  Mexican  border"  "which  Gen. 
PeiNhins:  commanded";  "no  professional  soldier  would  ever  call  that  a  division"  (p. 
122?:  and  "the  command  in  the  Philippines  was  not  the  kind  of  command  that  re- 
quired general  leadership"  (p.  122);  and  again, 

(r)  "I  have  had  a  hundred  times  their  court-martial  experience"  (p.  121). 

2.  Against  the  Inspector  General: 

Ki)  "Thoroughly  reactionary"  (p.  116);  "the  most  reactionary  of  men";  **preiu- 
dic«'d  and  react i onarv "  ^p.  173);  "whose  views  savor  of  professional  absolutism"  (p. 
12:^). 

(h)  With  tryinc:  to  browbeat  and  intimidate  Gen.  Ansell  in  connection  with  the 
investigation  of  Gen.  Ansell's  part  in  the  present  controversv;  in  trying  to  compel 
Gen.  Ansell  to  make  a  statement  against  his  will  by  threatening  that  "this  thing  is 
in  Congress,  and  my  report  ^411  go  to  Coneress,  and,  Ansell,  when  it  gets  to  Congress, 
it  Trill  be  very  detrimental  to  you"  <^p.  209). 

ic)  With  habitually  using  tlie  power  of  his  office  in  connection  with  investigations 
to  compel  accused  persons  and  others  to  make  statements  against  their  will  and  to 
incriminate?  themselves  by  menaces,  threats,  and  intimidation  (p.  209). 

(d)  With  allowing  officers  in  his  department  in  camp  and  division  to  compel  testi- 
mony fronn  suspected  or  accused  soldiers,  and  then  use  it  against  them  (p.  209). 

(e)  With  having  taken  part  with  the  Secretary  of  War  and  the  Acting  Judge  Advo- 
cate General  (Gen.  Kreger)  in  frequent  conferences  with  the  court-martial  committee 
of  the  American  Bar  Association  under  such  circumstances  that  "I,  for  one,  as  long 
as  I  live,  will  not  expre.ss  any  resy>ect  for  any  such  committee,  no  matter  how  high  it 
may  be  or  whatever  association  it  may  be  a  part  of"  (p.  214). 

3.  Against  Gen.  Biddle,  former  Assistant  Chief  of  Staff: 

(a)  "Thoroughly  reactionary"  (p.  116); 

1 6)  Shjiring  with  the  Inspector  General  in  views  that  ^' savor  of  professional  abso- 
lutism "  (p.  123). 

4.  Against  Maj.  Gen.  Kernan,  Maj.  Gen.  O'Ryan,  and  Lieut.  CoL 
Ogden — the  members  of  the  Kernan-O'Ryan-Ogden  Board — and 
Lieut.  Col.  Barrows,  the  recorder  of  that  board: 

(a)  "The  most  reactionary  set  of  men  in  the  United  States"  (p.  215). 

(h)  So  prejudiced,  and  known  to  })e  so  prejudiced,  that  many  officers  of  high 
rank  holmng  liberal  views  refused  to  express  their  views  on  military  justice  to  that 
board  (p.  215). 

• 

5.  Against  former  President  Taft — not  admitted  to  the  record, 
but  illustrating  the  intemperate  and  irresponsible  character  of  these 
accusations: 

(a)  Perverting  "his  power  to  the  furtherance  of  a  plan  *  *  *  to  maintain  the 
existing  vicious  system  of  military  justice,  and  to  do  me  great  personal  injury  "  (state- 
ment of  Gen.  Ansell,  New  York  World,  Sept.  16,  1919); 

(b)  Abusing  "the  confidence  and  trust  of  the  American  people"  and  "misleading 
them"  (ibid.);  and 

(c)  Debasing  "his  exalted  position  as  ex- President  of  the  Republic  to  become  an 
ignorant  and  bitter  partisan  in  behalf  of  his  friend,"  Gen.  Crowdor  (ibid.). 

There  is  also  a  formidable  list  of  accusations  against  the  court- 
martial  committee  of  the  American  Bar  Association,  but  particularly 
against  the  Secretary  of  War  and  myself.  The  list  is  a  long  one. 
Certain  of  these  accusations  carry  their  own  refutation. 
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to  note  in  this  letter  of  February  12,  1919,  in  the  discussion  of  a 
single  court-martial  case,  the  fact  that  the  original  finding  of  the 
court  had  been  '^not  guilty,"  but  that  on  revision  the  court  had 
changed  this  finding  of ''not  guilty"  to  a  finding  of  ''guilty." 

It  IS  true  that  the  first  draft  of  my  letter  of  February  12,  sent  to 
Senator  Chamberlain,  omitted  any  mention  of  the  changed  finding 
of  the  court  from  ''not  guilty"  to  "guilty,"  but  it  is  likewise  true 
that  this  was  noted  the  next  day  hj  me  and  a  corrected  copy  sent 
to  the  War  Department  for  transmission  to  Senator  Chamberlain. 

It  is  also  true  that  eight  days  before  Senator  Chamberlain  gave 
out  this  denunciatory  interview,  namely,  on  February  26,  1919,  I 
specifically  called  his  attention  to  the  correction  in  mv  letter  of 
February  12,  1919.  (Hearings  before  Senate  Military  Affairs  Com- 
mittee on  S.  5320,  65th  Cong..  3d  sess.,  p.  282.) 

It  is  also  true  that  on  Marcn  4,  1919,  two  days  before  the  appear- 
ance of  this  denunciatory  interview,  my  said  letter  of  February  12 
was  pubhshed  in  the  Congressional  Record  in  its  corrected  form. 
(Cong.  Rec,  Mar.  4,  1919;  pp.  5257-5265.) 

The  unquestionable  fact  is,  therefore,  that  on  March  6,  1919, 
Senator  Chamberlain  gave  out  this  denunciatory  interview  branding 
the  statements  in  my  letter  of  Februaiy  12  as  ^'erroneous  and  false:" 
and  that  on  that  date  he  referred  to  this  omission  above  set  forth  as 
an  example  of  "wholly  incorrect"  statement,  although  he  had  three 
prior  notices,  two  of  them  personal  notices,  that  this  "wholly  incor- 
rect" statement,  had  been  admitted  by  me  and  promptly  corrected. 

The  other  criticism  that  he  made  of  my  letter  of  February  12  was 
that  I  had  there  stated  that  the  judere  advocate  on  the  camp  com- 
mander's staff  (Lieut.  Col.  William  Taylor)  who  had  pa^ed  on  this 
same  case  was  a  civilian  lawyer,  fresh  from  civil  practice.  As  a  matter 
of  fact  this  judge  advocate  had  entered  the  Army  from  civil  practice 
during  the  Spanish-American  War.  In  the  riTsh  of  preparing  the 
data  for  my  letter  of  February  12,  Lieut.  Col.  Taylor  had  been  con- 
fused with  "Maj.  Orville  Taylor,  a  Reserve  Corps  judge  advocate,  who 
had  just  entered  the  service  from  civil  life.  This  error  was  noted  by  me 
the  very  next  day  (February  13)  and  corrected  in  the  revised  letter  of 
that  date.  AnH  on  February.  21  the  Secretaiy  of  War,  at  my 
request,  notified  Senator  Chamberlain  by  letter  of  this  error  and  called 
attention  to  the  correction.  Indeed,  it  is  doubtful  whether  Senator 
(Chamberlain  world  ever  have  noticed  this  error  at  all  had  it  not  been 
for  my  open  admission  and  voluntary  correction  of  it.  This  erro- 
neous statement  did  not  appear  in  the  letter  of  February  12  as  pub- 
lished in  the  Congressional  Record  of  March  4.  Yet  in  spite  of  the 
fact  that,  apparently,  Senator  Chamberlain  did  not  discover  this 
error  until  the  Secretary  of  War  called  his  attention  to  it,  at  my 
request,  and  in  spite  of  the  fact  that  he  knew  the  correction  had  been 
made  at  least  13  days  before  his  statement  appeared  in  the  press  on 
March  6,  he  described  my  letter  as  containing  "so  many  misstate- 
ments of  fact"  that  he  did  not  make  it  public  because  he  did  not  care 
to  "embarrass  the  Secretary  by  having  him  stand  sponsor  and  be 
responsible  for  such  erroneous  and  false  statements." 

Senator  Chamberlain,  at  the  time  of  his  speech  in  the  Senate. 
August  18,  had  had  in  his  possession  my  letter  of  February  12  for  a 
period  of  over  six  months.  He  has  entered  the  general  allegation  nf 
"erroneous  and  false  statements,"  but  he  has  never,  so  far  as  I  know, 
particularized  but  two,  and  those  two  are  fully  explained  above. 
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II.  Gen.  Ansell's  Chabqes  Against  Gen.  Cbowdeb. 

(A.)  QEN.  ANSELL'8  CHARGE  THAT  HE  WAS  RELIEVED  OF  ALL  DUTIES  AND  RESPON* 
8IBILITIES  IN  CONNECTION  WITH  THE  ADIQNISTRATION  OF  MILITARY  JUSTICE 
AFTER  NOVEMBER.  1917. 

Gen.  AnselPs  letter  to  Congressman  Burnett,  February  17,  1919, 
(Cong.  Rec,  Feb.  19,  1919,  p.  3982.)  Gen.  AnselPs  testimony  on  the 
hearings  on  S.  64  (p.  173). 

Gen.  Ansell  wrote  to  Congressman  Burnett: 

Thereupon  (upon  filing:  the  brief  as  to  the  meaning  of  the  word  re^^Fe  as  used  in 
R.  S.,  sec.  1199)  I  WPS  relie  ed  of  my  dutiei  in  connection  with  the  administration 
of  military  justice,  and  the^e  ^^ore  taken  over  by  the  Jud^e  Advocate  General  in  person. 
Consequently,  from  tiie  middle  of  November,  1917,  to  the  middle  of  July,  1918,  I  was 
not  rhaiiped  with  any  duty  or  reipon'^ibility  in  connection  with  the  edminiptration  of 
military  justice,  nor  was  I  consulted  either  by  the  Secretary  of  War  or  the  Judge 
Advocate  General  upon  matters  affecting  military  justice. 

He  testified  before  this  subcommittee: 

After  I  had  filed  my  opinion  in^iisting  upon  subjecting  courts-martial  to  legal  regula- 
tion, in  November,  1917,  the  Judge  Advocate  General  of  the  Army  came  brck,  took 
chanre.  relieved  me  from  all  connection  with  military  justice,  except,  of  course, 
when  he  was  away  for  any  period  some  one  h'>d  to  act,  and  I  acted ;  but  I  mean  to  say 
that  I  was  relieved  of  all  authority  to  act  while  he  was  there.    (P.  1 73. ) 

An>8wer. — ^The  truth  is  to  the  contrary,  that  Gen.  Ansell  con- 
tinued his  duties  in  connection  with  military  justice  after  November, 
1917,  and  until  his  departure  for  Europe  in  April,  1918,  as  senior 
assistant  in  the  office,  in  the  same  way  and  with  the  same  respon- 
si  >ility  as  prior  to  November,  1917. 

Col.  E.  G.  Davis,  during  that  time  chief  of  the  military  justice 
division  of  the  office,  testified  on  the  hearings  on  S.  5320  before  the 
Senate  Military  Affairs  Committee  on  February  26,  1919  (p.  204): 

That  statement  CGen.  Ansell's  statement  in  his  letter  to  Conp:re«man  Pumett, 
above  quoted)  ''is  not  corrort,  for  the  reason  th^t  all  the^e  ca«03  continued  to  pass 
through  his  hands.  He  H:p:ned  manv  of  them  hiraself,  cs  actiig  Judpe  ^d^ocate 
^leneral,  and  actually  exercised  the  discretion  of  deciding  what,  if  any,  of  the  czsos 
^ent  on  to  Gen.  Crowder  for  hiis  action.  Gen.  Ansell  exer<!iped  find  authority  on  such 
ca.'*^^;^  during  November,  Derember,  Janu^rv,  February,  and  March,  except  v here  he 
(lid  not  ^"ant  to  take  the  respon-.ibility  of  determining  a  particular  case  himself. 

The  Inspertor  General  of  the  Army,  after  examining  officers  con- 
nected with  the  military  justice  division  of  my  office  during  the  period 
in  (juestion  and  the  reviews  of  the  courts-martial  cases  prepared 
during  the  period  from  November,  1917,  to  Gen.  Aiisell's  departure 
for  France  in  April,  1918  (finding  over  twice  as  many  signed  during 
that  period  by  Gen.  Ansell  as  by  Gen.  Crowder),  said  in  his  report 
U)  the  Secretary  of  War,  May  8,'l919  (p.  26): 

From  the  records  and  from  all  obtainable  e^^dence  it  appears  that  Gen.  AnseH's 
statement  thit  from  November,  1917,  to  Apnl,  1918,  he  had  nothing  to  do  with  the 
administration  of  military  justice  and  that  the  proceedingB  did  not  come  over  his 
<ie3k,  is  not  in  accord  with  the  facts. 

An  examination  of  the  records  in  my  office  shows  Gen.  AnselPs 
signature  appended  to  105  written  reviews  of  general  courts-martial 
cases,  dated  between  November  16, 1917,  and  April  9, 1918,  as  against 
•^6  signed  by  Gen.  Crowder.  The  balance,  436  in  number,  cases  of 
less  importance,  bear  the  signature  of  Col.  Davis  or  his  assistant 
Lieut.  Col.  Clark. 
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(B.)  OEN.  ANSELL'SCHAROE  THAT  flE  WAS  AGAIN  REUEVED  FROM  ALL  CONNECTION 
WITH  THE  ADMINISTRATION  OF  MILITARY  JUSTICE  AFTER  THE  ARMISTICE. 

Gen.  AnselPs  testimony  before  this  subcommittee  (Hearings  on  S. 
64,  p.  183). 

Gen.  Ansell  said: 

After  the  armistice  the  Judge  Advocate  (ieneral  returned  to  the  oflRce  and  more 
largely  aFsumed  the  reinp.  and  the  first  thing  that  the  Judge  Advocate  General  of  the 
Army  did  pgain  was  to  relieve  me  from  all  contact  with  and  supervision  over  military 
justice.  The  tnith  6f  the  matter  is,  of  rourae.  that  he  and  the  department  did  not 
like  my  liberal  views.  They  will  not  say  it,  but  their  conduct  speaks  far  louder  than 
anv  words. 

• 

Answer, — ^The  truth  of  the  matter  is  quite  to  the  contrary.  On 
resuming  charge  of  the  office  obviously  a  division  of  the  work  between 
Gen.  Ansell  and  myself  became  necessary  in  the  interest  of  expedition 
of  business  and  a  proper  division  of  the  burden.  In  order  to  get 
quickly  in  touch  with  the  much  assailed  department  of  military 
justice,  I  gave  directions  that  court-martial  records  be  routed  direct 
to  my  desk  and  other  matters  direct  to  Gen.  Ansell's  desk;  but  I 
never  failed  to  send  to  him  important  records  for  his  opinion.  In 
addition  (1)  Gen.  Ansell  was  made  president  of  the  clemency  board, 
a  matter  of  the  very  first  importance  in  which  he  was  greatly  inter- 
ested and  which  necessarily  absorbed  his  time;  (2)  G«n.  AnseU 
remained  senior  assistant  in  the  office,  upon  whom  devolved  the 
duty  and  responsibility  for  all  matters  relating  to  military  justice, 
as  well  as  to  other  matters  in  tlie  office  whenever  Gen.  Crowder 
was  not  personally  present,  and,  even  wlien  Gen.  Crowder 
was  personally  present,  Gen.  Ansell  remained  in  diarge  of 
more  important  disciplinary  matters;  (3)  this  relation  continued  un- 
disturbed until  after  Gen.  Ansell  by  his  unwarranted  personal  attacks 
in  his  letter  to  Congressman  Burnett,  published  February  19,  1919, 
had  created  an  impossible  situation;  (4)  Gen.  Ansell  himiself  said  of 
this  matter  while  it  was  fresh  in  his  mind,  in  his  testimony,  February 
15, 1919,  before  the  Senate  Military  AiPairs  Committee,  in  the  hearings 
onS.  5320  (p.  146): 

An  order  was  published  routing  all  raattere  affecting  military  justice  through  other 
channels  *  *  ^  maybe  10  days  ago,  I  iinag|ine.  hut  I  thinlc  it  ought  to  be  said 
that  there  is  always  a  question  as  to  what  work  is  going  to  come  to  me  «r  through  me^ 
and  it  was  well  within  the  province  of  the  Judge  Advocate  General  to  decide  sui  h 
a  matter,  without  any  desire  whatever  to  prevent  mv  supervTsion  of  the  adrainistia- 
tion  of  military  justice.  I  do  not  believe  that  the  publication  of  the  order  by  the  Judge 
Advocate  General  was  designed  to  prevent  my  supervision  of  the  administration  of 
military  justice,  but  rather  done  in  the  due  course  of  administration  and  the  division 
of  work. 

As  to  Gen.  AnselPs  statement  that  ''he  and  the  department  did  not 
like  my  liberal  views,''  (1)  Gen.  Ansell  held  many  views  with  which 
I  did  not  concur;  I  did,  however,  appreciate  his  ability  and  energy. 
Although  his  views  were  well  known  to  me,  I  retained  him  as  mv 
senior  assistant  in  charge  of  the  office  in  my  absence;  (2)  my  high 
opinion  of  his  ability  and  my  liberal  attitude  toward  his  differing 
views  were  testified  in  the  oriier  issued  a  few  days  later  (G.  O.  Xo. 
18,  War  Department,  Jan.  27,  1919),  upon  my  recommendation. 
awarding  Gen.  Ansell  the  distinguished  service  medal,  whichy  con- 
densing the  substance  of  my  letter  of  recommendation,  awards  him  the 
medal  "for  e^specially  meritorious  and  conspicuous  service  as  Acting 
Judge  Advocate  General  of  the  Army,  whose  broad  and  constructive 
interpretations  of  law  and  regulations  have  greatly  facilitated  tho 
conduct  of  the  war  and  military  administration. " 
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.( .)  GEN.  ANSELL'S  CHAR0E8  AGAINST  THE  ADMINISTRATION  OF  THE  JUDGE  ADVO- 
CATE GENERAL'S  OFFICE. 

Gen.  Ansell  says: 

If  there  vas  ever  one  iiwtitution  in  the  vorld  that  really  ought  to  he  thoroughly 
inve<!tigated,  in  my  judgment,  it  is  the  CfFce  of  the  Judge  Advocate  General  of  the 
Aimv.     (P.  162.) 

Injustice  reigns  supreme  in  the  bureau  of  military  justice  itself.     (P.  162.) 

The  Judge  Advocate  Generel's  departnrent  is  no  lorger  a  place  of  certain  and 
MBured  justice.  All  too  frequently  it  is  a  department  gi^en  over  to  bgpe  vrorg  and 
tyranny,  and  the  oppression  of  the  men  and  off  cere  ^ho  sene  in  it,  and  of  the  Army 
at  large. 

I  am  going  far  enough  into  this  rueiition  of  administration  to  show,  I  think,  that 
justice  is  jockeyed  around  in  that  depsrtment,  ard  it  hse  been  degraded  to  serAe  the 
personal  purposes  of  an  imperious  master,  the  Judge  Ad\ocate  General  himself.  (P. 
172.) 

Answer. — ^This  language  contrasts  strangely  with  the  gratuitous 
statement  made  by  Gen.  Ansell  as  late  as  July  8,  1918,  and  contained 
in  the  report  of  his  trip  abroad,  as  follows: 

In  passing,  I  should  like  to  say  and  considerirg  the  nature  of  this  report  I  think  that 
^th  entire  propriety  I  may  say,  that  as  a  result  of  my  observations  and  study  here  I 
bave  been  surprisingly  struck  with  the  prevision  with  ^hich  the  OflTce  of  the  Judge 
Advocate  General  of  our  Army  hps  been  administered  for  the  past  severrl  yean, 
including  the  period  of  this  war.  Without  particular  opportunities  for  so  doing,  and 
without  the  ad\iintage  of  actual  war  experiences  had  here,  it  has  anticipated  neces- 
sities of  administnition  which  as  a  rule  only  experience  develops;  and,  more  remark- 
able still,  there  is  a  surprising  consonance  betv  een  the  principles  of  administration 
which  our  offce  had  recommended  to  be  adopted  and  ^hich  doubtless  in  the  end 
will  be  adopted  in  the  department  and  those  principles  which  are  found  to  be  an 
approved  basic  part  of  the  military  administration  of  the  allied  nations. 

As  to  this  matter  the  Inspector  General  found  (Inspector  General's 
report  of  May  8,  1919,  to  the  Secretary  of  War,  p.  57) : 

It  is  believed  that  the  Judge  Advocate  GeneraPs  Department  has  functioned  diuing 
the  war  with  the  interests  and  rights  of  the  enlisted  men  constantlv  in  mind,  and  that 
the  various  steps  taken  and  the  measures  adopted  have  been  for  tne  single  purpose  of 
safeguarding  those  interests  and  rights.  It  has  been  successful,  except  in  a  few  iso- 
lated instances,  in  accomplishing  that  purpose. 

I  should  welcome  an  investigation  of  my  office.  I  think  I  may 
confidently  rest  upon  the  record  it  has  made. 

(D)  CHARGE.— THE  ALLEGED  "PROPAGANDA  BUREAU." 

Charge. — ^The  following  excerpts  appear  in  Gen.  AnseU's  testimony 
before  the  Senate  committee. 

Mr.  Ansell.  They  met,  these  three  men,  and  they  decided  upon  a  plan  of  cam- 
pai^  to  maintain  and  defend  the  existinis:  system  at  all  costs  ancf  discredit  the  com- 
plaints and  destroy  the  complainants.    (P.  166.) 

Senator  Chambeblain.  Who  were  the  men?  You  mentioned  them  a  while  ago. 
(P.  166.) 

Mr.  A NSELL .  They  were  Mr .  Baker,  G  en .  Crowder ,  and  Prof .  Wigmore .  The  first  thing 
done  publicly  was  a  statement  for  the  pre^s,  devoted  largely  to  discrediting  me.  ♦  ♦  ♦ 
Now,  they  got  together  and  published  this  document  accusing  me  of  wanting  to  suc- 
ceed, ana  wanting  to  succeed  by  surreptitious  methods,  and  gave  it  to  the  papers-y- 
the  Associated  Press  and  all  of  them — all  timed  for  the  usual  Monday  morning  ml  mi- 
nation.  It  had  been  held  there  two  or  three  days  and  sent  out  everywhere,  with  great 
headlines,  about  me.  All  of  this  was  done  by  the  Secretary  of  War,  who  invited  it 
by  writing  a  letter  to  Gen.  Crowder  as  a  vehicle  upon  which  this  letter  to  Gen.  Crowd er 
could  travel.  He  said,  "Please  make  the  Ftutemeut  immediately."  And  the  state- 
nient  was  made  immediately  that  the  system  was  splpTulid;  that  it  had  virtues  that 
tew  human  institutions  have;  and  then  it  devoted  itself  largely  to  destrojing  me  for 
bringing  to  the  public,  as  I  have  had  to  do.  the  situation.  And  then,  not  content 
with  what  they  gave  to  the  press,  but  in  accordance  vith  the  plan,  they  published 
this  70-page  document  here,  wliich  was  an  elaboration  of  the  statement  that  was  given 
to  the  press,  in  itself  a  long  one,  written  by  Prof.  Wigmore.    (Pp.  166-167-168.) 
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Thifl  conference  betveen  the  Secretary,  Gen.  Crowder,^  and  Prof.  Wigmore  that  I 
told  you  about,  eetablished  a  propaganda  bureau,  in  which  Prof.  Wigmore  wa^  the 
chief.  There  were  several  officers  and  13  or  14  clerks  aasiinied  solely  for  this  purpose, 
and  the  Government  of  the  United  States  paid  their  salaries.    (P.  1C8.) 

The  bureau  got  out  this  very  elaborate  statement,  which  is  devoted  to  encomiums 
upon  the  system,  and  then  concludes,  as  the  other  did,  by  calling  the  attention  of  the 
public  to  mv  surreptitious  conduct,  adding  here  another  gross  example  of  '"surrepti- 
tion"  (p.  168). 

That  lengthy  pamphlet  was  gotten  out.  There  were  90,000  copies  of  this  pamphlet 
published  and  sent  to  all  the  lawyers,  preachers,  and  other  professional  men  as  part  of 
the  propaganda  to  maintain  thia  system  and  to  discredit  tnose  who  would  attack  it. 
I  wish  to  8%y  to  you,  Mr.  Chairman,  that  the  records  of  the  cases  cited  will  prove  that 
the  Secretary  of  War  and  the  Judge  Advocate  General  of  the  Army  have  resorted  to 
methods  \^hich.  if  adopted  by  a  man  in  his  dealings  with  another  man  pn\'ately, 
would  merit  and  receive  the  severest  condemnation  (pp.  168-169). 

Answer. — ^These  several  quoted  statements,  in  so  far  as  they  charge 
me  with  any  part  in  this  propaganda  work,  are  wholly  untrue.  I 
had  no  more  to  do  with  it  than  did  Gen.  Ansell  and  Senator  Cham- 
berlain, both  of  whom  have  accused  me  of  a  leading  part  in  it. 
More  than  that,  in  a  conference  with  the  Secretary  of  War,  held 
between  March  10  and  March  14,  when  we  had  this  so-called 
Wigmore  letter  before  us,  it  was  exnressly  agreed  that  the  letter 
should  be  placed  upon  the  files  of  the  War  Department  as  a  complete 
refutation  of  charges  made,  and  to  limit  publication  to  what  is  found 
in  my  letter  of  March  8,  published  in  Official  Bulletin  of  March  lU, 
and  I  left  for  Cuba  on  or  about  the  latter  date  with  that  firm  undor- 
standhig.  It  was  not  until  April  4  that  I  learned  of  the  large  pul)- 
lication  and  distrbution  of  tliis  letter.  I  w^as  then  at  Habana,  Cuba; 
and  perhaps  the  best  proof  that  I  can  give  of  my  attitude  toward 
this  waole  matter  is  by  inserting  here  a  Tetter  which  I  wrote  of  that 
date  to  Gen.  Kreger,  who  was  represonting  me  in  the  office. 

Fifth  Floor,  Robixs  BriLDixo. 

Habana,  Cuba,  April  4,  1919. 
Personal  and  confidential. 

My  Dear  Kreger:  I  am  in  receipt  of  a  personal  letter  from  Maj.  Miller  this  morn- 
in<r  dated  March  29,  inclofdn^  ropy  of  a  public  document  issued  out  of  the  GJovemment 
Printing  Office.  Hame  being  a  reprint  of  my  letter  of  March  10,  1919. 

The  matter  of  publishing  this  letter  came  up  before  1  left  Washington  when  I 
leirned  that  a  ropy  of  it  was  in  the  hands  of  the  Secretary  of  War  before  I  had  read 
if,  being  le'"t  t  ith  him  by  Col.  Wigmore.  As  you  know,  the  letter  was  prepared  by 
Wigmore  and  1  igby,  but  largely  by  the  former.  Wigmore  and  I  had  a  rather  un- 
pleasant conversation  about  hia  action  in  going  direct  to  the  Secretary  of  War  ^dth 
this  communiration.  I  think  I  remember  the  farts  correctly.  Wigmore  t^ld  me 
th  it  he  had  won  the  assent  of  the  Secretary  of  War  to  its  publication  and  distribution. 
I  told  him  that  such  a  step  would  be  surha  departure  in  military  administration  that 
it  was  not  to  be  thoudit  of,  and  that  the  expenditure  of  public  funds  for  such  a  pur- 
pose could  not  in  my  judgment  be  defended.  I  express^  a  doubt  as  to  whether  the 
auditor  would  pass  the  voucher  for  the  publication  of  the  letter  for  such  distributioD. 
Wigmore  acknowledeed  the  irreorulaiity  of  his  action  in  going  over  my  head  to  the 
Se-^retary  but  expressed  the  x-iew  that  he  could  not  sit  by  and  see  the  case  fail  for 
lack  of  presentation  to  the  public.  I  would  not  yield  my  assent  to  publication  and 
left  Washington  with  the  facts  just  as  I  have  stated.  I  hope  I  am  not  dim  in  my 
re:^olle^tion  of  the  occurrences  I  have  attempted  to  narrate. 

In  vicv  of  what  I  have  stated,  vou  will  understand  my  surprise  to  receive  this 
pamT)hlet  and  a  statement  by  Miller  that  a  hundred  thousana  copies  were  b«»in2 
mailed  by  the  Provost  Marshal  General's  Office;  where  they  got  their  mailing  list  I 
do  not  know. 

Had  I  been  present  in  Washington  I  should  have  strenuously  opposed  the  pubHca- 
tion,  if  for  no  other  reison  than  the  events  which  have  occurrea  since  I  left  Wa'^h- 
ington  furnish;  namelv,  the  refusal  bv  the  Se'^retary  of  War  to  give  Gen.  Ansell'^ 
letter  of  replvtomyletterof  March  8,  published  intheOfficial  Bulletin  March  10.  any 
publicity.    Now  comes  along  this  pi^blication.  which  involves  some  reiteration  of  wh.it 
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I  said  in  the  other  letter  and  is  certain  to  aggravate  theBituatioii  both  within  the  de- 
partment and  before  Congees  and  the  country.  It  insures,  in  my  judgment,  a  tur- 
moil for  the  next  six  months  or  a  year. 

Had  I  been  compelled  to  yield  my  assent,  I  should  have  asked  for  the  elinunation 
of  the  part  commencing  ''As  to  the  second  i)oint,"  on  page  53,  and  ending  on  page 
62  with  the  second  paragraph  of  that  page,  with,  of  course,  those  modifications  in  the 
remaining  part  of  the  text  necessary  to  conform  that  part  to  this  elision.  Published 
in  that  way  it  would  have  been  a  straight  explanation  of  the  svstem  of  military  jus- 
tice, with  recommendations  as  to  what  improvements  ought  to  be  made,  and  nothing 
more.  Tlie  inclusion  of  the  10  pages,  the  elision  of  which  I  would  have  made,  presents 
the  personal  issues  and  impairs  the  primary  use  of  the  document. 

I  thought  I  would  like  to  have  this  explanation  in  your  hands  for  your  own  guid- 
ance in  answering  any  questions  that  may  be  directed  to  you.    I  hope  I  have  stated 
the  facts  in  all  fairness  to  Wigmore. 
Very  truly,  yours, 

£.  H.  Growdbr. 

Brig.  Gen.  E.  A.  Kreoer, 

Eoom  606 f  Mills  Building,  Washington,  D.  C, 

E)  G?=:V.  ANS^LL'S  CHARGE  THAT  OEM.  CRO'^D^.R  FAILED  TO  FORWARD  TO  THE 
SECRETARY  OF  WAR  OEN.  ANSELL'S  REPORT  OF  HIS  EUROPEAN  TRIP. 

Charge. — Gen.  Ansell  said  in  his  letter  February  17,  1919,  to  Con- 
gressman Burnett  (Cong.  Rec.  Feb.  19,  1919,  p.  ^3983): 

Returning  from  Europe  in  the  middle  of  July,  whither  I  had  gone  the  April  before 
for  the  purpose  of  studying  the  militan.'  administration  of  our  Allies,  I  filed  with  the 
Judge  Advocate  General  a  report,  which,  among  other  things,  treated  especially  of 
the  administration  of  military  justice  in  France,  Italy,  and  England,  and  which 
indicated  those  elements  of  their  systems  which  I  believed  to  be  better  than  our 
own,  and  suggested  our  own  weaknesses.  This  report  never  reached  the  Secretary 
of  War. 

Gen.  Ansell  repeated  this  charge  before  this  subcommittee  (p.  174). 
•  Answer. — In  truth  Gen.  Anselrs  orders  to  proceed  abroad  did  not 
contemplate  any  examination  of  the  admmistration  of  military 
justice.  He  himself  wrote  every  order  that  he  received.  The  con- 
vincing answer,  therefore,  may  come  from  the  official  record  he  him- 
self has  made.  His  first  letter  on  the  subject  of  his  trip  was  written 
as  early  as  July  25,  1917.  Certainly  his  orders  gave  me  no  informa- 
tion that  his  report  was  any  broader  than  the  instructions  he  had 
written  for  himself ^  and  which  I  had  approved,  and  therefore  no 
information  that  it  had  any  relevancy  to  the  administration  of 
military  justice.  This  information  came  to  me  when  I  was  accused 
of  the  suppression  of  that  report.  I  then  sent  for  the  report,  which 
I  had  never  seen.  After  some  delay  a  carbon  copy  was  Drought  to 
me.  I  asked  for  the  original.  This  was,  after  even  greater  delay, 
brought  to  me  with  the  statement  that  it  was  found  on  Gen.  Ansell's 
desk. 

I  submit  herewith  all  I  can  find  on  the  files  respecting  this  trip 
abroad  of  Gen.  Ansell,  in  order  that  the  committee  may  form  an 
independent  judgment  as  to  the  extent  to  which  I  was  apprised  that 
it  dealt  at  all  with  the  subject  of  military  justice: 

War  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  July  25,  1917. 
Personal  memorandum  for  the  Secretary  of  War. 

Especially  at  this  time — and  I  am  sure  you  will  agree — ^it  is  the  plain  duty  of  a 
subordinate  to  make  to  you  such  suggestions  based  upon  his  daily  experience  and 
observation  as  will  help  in  the  better  administration  of  the  department  and  to  a  more 
efficient  Military  Establishment. 

In  the  performance  of  ray  daily  duties  in  this  office  during  this  war  I  have  met 
with  certain  deficiencies  which  doubtless  have  considerable  effect  upon  general  mili- 
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tary  administration  and  which,  if  1  do  not  exaggerate  them,  we  must,  as  we  can. 
readily  remedy.     I  shall  summarize  the  several  and  rather  unrelated  subjects  thu«: 

1.  The  failure  of  this  office  primarily,  the  War  Department,  and  the  entire  Gov- 
ernment to  inform  itself  and  act  advisedly  in  the  light  of  the  war  law  and  admin- 
istration of  Great  Britain,  Canada,  and  France. 

2.  The  failure  of  the  War  Department  to  appreciate  the  legal  relation  of  this  bureau 
to  all  military  administration  as  the  same  is  established  and  require<l  to  be  recognizf^i 
by  law. 

3.  The  unfair  and  injurious  attitude  of  the  department  to  the  personnel  of  this 
bureau. 

I.  Lonp  before  we  entered  this  war  I  took  up  with  the  head  of  this  office  the  ne- 
cessity of  our  keeping  in  touch  with  the  war  legislation  and  administration  of  Gn*-t 
Britain  and  (Canada  especially,  and  of  France  as  well.  At  that  time  we  content»^i 
ourselves  with  a  rather  perfunctory  and  unstimulated  effort.  I  gathered  mme  thini^ 
through  the  State  Department,  and  spent  several  half  days  down  in  the  Librar>'  (»f 
Congress,  and,  through  friends  in  the  lar^e  universities,  got  in  touch  with  univeisity 
current  library  literature  upon  this  subject.  Since  that  time,  in  a  perfunctory  fort 
of  way,  I  have  kept  up,  through  British  law  notes  and  like  journals,  with  the  general 
commentaries  upon  such  law  and  administration.  We  are  now  in  the  war,  and 
doubtless  will  have  to  consider,  if  not  adopt,  a  course  of  law  and  administration 
parallel  to  that  of  our  English  allies,  and  should  ave  thorough  consideration  to  the 
much  more  scientific  and  effective  effort  of  the  French.  If  it  were  important  for 
us  to  keep  in  touch  with  such  national  activities  before  we  entered  the  war,  it  is 
imperative  that  we  do  so  now.  Doubtless  the  war  law  and  administration  of  certaiu 
of  the  allied  countries — particularly  Great  Britain,  and  to  a  leaser  degree  Fiance- 
can  be  found  in  the  Congressional  Library  and  other  sources  of  information  in  thi^ 
country,  and  with  considerable  labor  be  gathered  together  and  some  estimate  madt» 
of  the  whole.  This  gathering  of  the  material,  however,  would  be  unceTtain  and 
unsatisfactory,  and  would  give  us  no  information  of  the  effects  of  the  legislation. 
Much  of  what  has  been  done  has  been  tried,  tested,  and  found  wanting,  and  much 
practice  and  experience  have  proved  good.  Assuming  that  we  can  produce  the 
various  parts  of  the  legislation,  of  its  enects  there  is  as  yet  no  literature  which  \^ 
authoritative,  complet>e,  or  assiuredly  impArtial.  We  ought  to  know  this  law  and 
administration,  the  necessity  back  of  it,  its  purposes  and  objects,  and,  above  all.  * 
its  results. 

Now  our  Government  must  necessarily  embark  on  many  similar  projects,  or  mu^t 
at  least  consider  them,  and  it  should  do  so  advisedly.  I  feel  that  the  entire  country* 
is  deficient  in  this  knowledge,  and  that  this  great  war-making  deiiartment  is  almo!<t 
inexcusably  so.  This  department  in  this  regard  is  not  performing  the  functioniii 
that  it  ought  to  perform  and  will  have  to  peifoxm  before  this  country  participates 
effectively  in  this  war.  The  chief  fault  is  tiiat  as  a  nation  and  as  a  department  we 
are  proceeding  along  the  old  established  lines  that  wars  are  to  be  fought  by  hopts 
speaally  trained  therefor,  and  involve  only  indirectly  and  remotely  the  NatioD 
and  society  at  large.  This  was  <mce  so,  but  is  so  no  longer.  One  or  two  or  mon' 
millions  of  men  can  not  be  put  into  the  field  without  promumdly  disturbing  sociiU. 
economic,  and  industrial  conditions,  and  this  general  disturbance  is  an  much  a  matter 
of  concern  to  this  department  as  is  the  conduct  of  technical  military  affairs  tliemeiehxM!. 

A  thousand  and  one  questions  ought  to  be  considered,  and  this  department  should 
be  ready  with  helpful  views  and  advice.  Indeed,  we  hardl]^  know  what  the  mh- 
jects  are.  We  can  summon  to  our  minds  a  few  of  them  which  are  likely  soon  to 
become  subjects  of  consideration  in  this  country — such  as  moratoriums  for  thiw 
engaged  in  the  military  8er\'ice;  separation  allowances;  government  care  of  de|Hni«l- 
ents;  a  scheme  of  insurance  to  supplant  the  unscientific  American  pension  system: 
military  requisitions  of  all  kinds;  control  of  telegraphs  and  telephones;  suspen.^ixu 
of  freight  and  passenger  traffic;  control  of  resident  aliens;  press  control;  contn>I  vf 
infectious  diseases;  the  support  of  nonemployed;  food  conservation;  judicial  pnKVr.- 
as  affecting  those  in  the  military  service;  trading  with  the  enemy  and  8usp**n?i'n 
of  private  commerce  with  them;  litigation  and  «Sljustment  of  judicial  work  to  iht* 
situation  of  war;  and  a  thousand  and  one  phases  of  the  problem  of  adjusting  ordinary 
ci\41  rights  to  the  law  and  military  exigency. 

I  say  this  department  i?  not  at  all  familiar  with  the  conduct  and  exiK»riena»  ''t 
the  other  ])ellij^eront8  in  these  matters.  We  ought  to  be.  This  office  parlicul.irly 
ought  to  be.  I  feel  the  need  of  such  information  every  da  v.  Though  we  are  in  th-- 
war,  in  some  respects  we  are  as  far  removed  from  it  as  Mars.  We  are  not  abr^M-t 
of  war  activities;  we  lack  current  knowledge  and  information  which  is  ej^^ily  ('•• 
tainable;  we  have  not  the  facts  which  can  serve  as  the  basis  of  views  that  are  \\-<»r:>i 
while.  We  can  not  rely  upon  past  experience;  this  war  is  sui  generis,  and  iiui-' 
be  understood  as  such. 
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I  believe  that  the  quickest  and  best  way  of  gettio)^  these  facts  is  to  send  several 
trained  officers  and  iuvesti^tors  to  Ix>ndon,  Paris,  and  Ottawa,  who  should  acquaint 
themselves  with  what  has  been  done  and  get  the  of)inion8  as  to  the  merits  of  the 
various  le?al  and  administrative  steps  taken.  In  this  way  local  color,  atmosphere 
and  public  opinion  will  all  register  their  effects.  Such  a  commission  should  stay, 
I  should  say,  a  month  in  London,  living  in  and  with  the  administration  that  is  there 
taking  place,  and  perhaps  a  lesser  time  in  Paris  and  Ottawa.  They  should  then 
come  back  here  prei)area  to  state  the  facts  with  respect  to  the  law  and  administra- 
tion taken  by  the  allied  countries  to  our  own  Government,  and  to  express  informa- 
tive and  valuable  views  upon  them. 

I  have  talked  over  this  subject  with  Maj.  Wigmore,of  this  department,  and  as  well 
with  the  Judge  Advocate  General  himself.  I  think  both  agree  with  my  views.  Maj. 
Wiermore  took  the  nutter  up  with  the  Librarian  of  Congress,  and  has  a  letter  from  that 
authoritv,  which  I  here  quote: 

'*My  Dear  Major:  I  was  interested  in  your  inquiry  this  morning,  but  impressed 
anew  by  the  situation  and  the  need  wliich  it  reveals.  Wh&t  your  office  wants  is, 
first,  of  course,  the  war  legislation  enacted  in  foreign  countries,  but  also,  secondly, 
the  effects  of  this  legislation. 

' '  Now,  as  to  certain  of  the  countries,  particularly  Great  Britain,  and  to  a  lesser  degree 
France,  we  can  produce  the  legislation,  but  of  its  effects,  there  is,  as  yet,  no  literature 
in  OUT  poesevion  which  is  authoritative,  complete,  or  assuredly  impartial.  An  occa- 
sional article  in  a  periodical,  to  be  sure,  on  some  particular  phase;  but  with  what 
bias  compofliBd  can  only  be  guessed. 

''Now  our  Government  is  nece<«arily  to  embark  on  many  similar  projects  of  legis- 
lation or,  at  all  events,  to  discuss  them,  and  Congress  will  undoubtedly  demand 
information  not  merely  as  to  the  legislation  actually  enacted  abroad,  but  as  to  its 
effects,  and  it  will  not  be  content  with  a  mere  characterization  of  these  as  ^good' 
or 'bad.' 

''Lat«r  on,  studies  and  conclusions  will  doubtless  appear  in  print,  which  will  be 
adequate  for  the  historian,  but  our  legislators  can  not  wait  for  their  appearance.  I 
believe  that  the  one  sound  and  practical  method  is  to  send  a  commission  abroad  to 
make  some  first-hand  studies  (see  note  ')  and  direct  in<^uiries.  An  attempt  to  secure 
the  data  through  our  embassies  or  consulates,  especially  if  based  upon  careful  question- 
naire, might  yield  some  useful  return,  but  any  attempt  at  long  distance  and  by  cor- 
re?pondence  merely,  which  rested  solely  upon  the  regular  staff  at  these  already  over- 
pressed  offices,  is  not  likely  to  yield  adequate  results.  The  inquirers  themselves 
should  be  men  with  special  training.  Only  such  men  have  sufficient  familiarity 
with  the  literature,  the  way  of  using  it,  and  the  method  of  formulating  the  inquiry. 
Only  they  could  get  at  the  essentials  in  the  short  time  available,  and  could  avoid 
being  clouded  bv  the  nonessentials. 

''There  must  be  many  such  men  available  from  the  universities,  at  least  between 
now  and  October  1,  who  are  only  too  anxious  to  do  some  war  service.  They  could 
readilv  be  drafted  in  for  it. 

"I  nave  been  induced  to  note  the  above  because,  though  your  inquirv  this  morning 
»  the  actual  occasion,  we  have  already,  during  the  months  past  and  from  various 
itngles,  had  ample  proof  of  the  need. 

''In  determining  the  field  to  be  covered,  however,  and  the  qualifications  desirable 
in  the  investigator,  there  should  not  be  overlooked  any  projects  underway  in  other 
Government  establishments — for  instance,  the  Department  of  Commerce,  the  Depart- 
ment of  Agriculture,  the  Tariff  Board,  etc. — whose  object  may  be  the  acquisition  of 
data  within  the  section  of  the  field  with  which  their  activities  are  concerned. 
* '  Faithfully,  yours, 

"Herbert  Putnam,  Librarian.*^ 


I  also  (juote  one  to  me  from  Maj.  Wigraore,  as  follows: 
'*I  visited  the  Congressional  Library  this 


morning.  Here  is  the  book  (my  own 
ropy)  of  which  I  spoke  to  you.  The  Congressional  Library  contains  the  same,  with 
Volumes  II  and  III  also  to  1916.  Also  the  Library  has  a  different  series  covering 
the  same  ground  to  1917,  in  14  small  volumes.  Also  it  has  the  English  Manual  of 
Emergency  Legislation  in  serial  parts  to  1916,  followed  by  a  new  series,  of  which  one 
volume  is  now  on  hand,  entitled  'Defense  of  the  Realm  Act  and  Regulations  There- 
under.* 

*' Neither  for  France  nor  for  England  are  there  any  treatises  or  reports  on  the  effect 
of  such  legislation. 

"I  consulted  my  old  friend,  Herbert  Putnam,  Librarian;  and  he  stated  that  he  has 
for  some  time  been  convinced  that  such  a  mission  as  you  propose  should  be  sent. 
He  is  writing  me  a  memorandum  about  it  to  hand  to  you. 

>  Note.— Not  necessarily  elaborate  first-hand  studies  in  the  field,  but  studies  of  data  which  might  b« 
Mcured  by  direct  contact  with  the  operating  bureaus  of  the  Government. 
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'*  Alsa  I  lunched  with  Ambaasador  Spriag-Rjce  at  the  QoeqxoB  Club,  and  asked  him 
whether  he  knew  of  anv  reports  on  the  effect  of  the  British  le^lation.  He  did  not. 
His  opinion  was  that  the  only  wav  to  learn  the  facts  would  be  to  send  an  accent  tn 
inquire,  first,  however,  equipping  him  with  a  definite  series  of  questions  on  which  it 
wa3  desired  to  ascertain  the  conclusions  of  English  experience." 

With  my  present  information  I  can  only  see  the  task  in  vai^e  outline,  but  I  am 
absolutely  assured  of  the  advisability,  even  necessity,  of  undertaking  it.  I  am  aJao 
convinced  that  it  is  too  big  a  task  for  one  man,  and  tliat,  as  suggested  by  Mr.  Putnam, 
trained  investigators  and  skilled  legists  should  be  called  to  our  assistance. 

In  proceeding  to  the  work,  first  the  grounds  here  at  home  should  be  covered.  That 
will  enable  one  to  get  a  comprehension  of  the  task  and  to  gather  points  to  which  be 
will  direct  his  inquiries.  Then  the  commission  should  take  to  the  field,  by  which  I 
mean  should  take  up  its  inve^igation  in  London,  Parii,  and  Ottawa. 

If  it  will  make  thy  suggestion  appear  as  disintere^rted  as  it  is,  permit  me  to  say  that 
I  am  not  an  applicant  for  a  position  on  this  commisBion  should  it  be  appointed! 

II.  This  bureau  and  its  otncial  personnel  are  the  legal  advisers  to  tne  Secretary  of 
War,  to  all  bureaus  and  officers  of  the  department,  and  to  the  Army  itself.  Such  i;* 
the  relation  established  by  law.  The  function  of  this  bureau  ought  not  to  be,  and 
safely  can  not  be,  ignored  or  minimized.  There  is  no  need  or  reason  for  ignoring  or  in 
any  ae<?ree  denying  its  functions  or  seeking  to  establish  it  extra  legally  ebewhere. 
And  yet  this  is  what  is  being  done.  Since  this  war  began  I  have  seen  grow  up  in  many 
of  the  bureaus  of  this  department  unofficial  and  extra  legal  law  officers — lawyeis  who 
are  commissioned,  for  instance,  as  reserve  officers  of  the  particular  bureau,  having  no 
qualification  for  the  work  of  that  bureau  and  commissioned  therein  only  to  perform 
for  it  work  which  belongs  to  this  bureau.  It  is  an  abuse  of  the  appointing  power 
BO  to  u'^e  the  Reserve  Corps.  If  any  bureau  needs  legal  advice,  the  law  requires  that 
it  be  sought  here;  and  this  bureau  can  and  will  supply  it  reliably  and  expeditiou5ly. 
The  Judo^e  Advocate  General's  Department  has  a  reserve  section  to  which  the  b€«it 
legal  talent  of  the  country  can  gain  admission.  Such  a  system  of  supphdng  legal  aid 
has  given  rise,  as  naturally  it  must,  to  uncoordinated  legal  direction  and  erabarram- 
ment,  the  extent  of  which  is  best  known  to  this  office,  but  the  effect  of  which  through- 
out the  field  of  administration  can  not  be  lost.  Congress  has  established  one  law 
bureau  in  this  department.  It  certainly  has  not  been  found  wanting;  indeed,  surely, 
it  has  proved  helpful  and  has  put  every  ounce  of  its  effort  behind  correct  departmental 
administration.  There  can  be  no  reason,  in  fact,  for  attempting  to  disintegrate  its 
functions.  While  I  assume  that  such  is  not  the  desire  of  the  department,  such  i<t 
inevitably  the  result  of  the  present  tendency  of  each  bureau  to  furnish  its  own  law 
officers.  There  is  but  one  Judge  Advocate  General's  Department;  it  is  unlawful, 
unwise,  and  unsafe  to  attempt  to  create  and  rely  upon  others. 

III.  (a)  The  staff  rank  of  the  officers  of  this  department  has  been  placed  on  a  grade 
below  that  of  other  staff  officers.  This  has  wrought  a  great  injustice  to  the  worUiy 
officers  of  this  department  and  is  bound  to  have  an  injurious  effect  upon  the  \e^ 
administration  of  the  Army.  I  know  this  discrimination  has  been  made  through  the 
ignorance  of  line  officers  of  the  General  Staff  who  can  have  no  accurate  comprehension 
of  the  importance  of  a  judge  advocate's  work.  The  action,  initiallv,  was  taken  hastily 
and  ill-ad visedly.  The  merits  of  the  proposition  were  not  considered  properly,  if  at 
all.  No  officer  of  this  department  was  heard  or  consulted,  yet  this  office  has  never 
been  able  to  get  a  reconsideration  of  a  matter  which  is  vital  to  this  department  and  must 
result  detrimentally  to  the  Army. 

(b)  This  is  in  line  with  the  recent  ruling  of  the  department  to  exclude  all  perma- 
nent staff  officers  from  eligibility  for  appointment  in  the  National  Army.  That  rule 
is  unlawful.  The  statute  renders  us  eligible  to  command,  and  it  is  not  within  the 
lawful  power  of  this  department  to  render  us  ineligible.  We  can  be  rendered  ineli- 
gible only  by  an  arbitrariness  that  is  unjustifiable  in  law,  does  an  injustice  to  all  whom 
it  affects,  has  its  entire  basis  in  prejudice,  and  can  result  only  detrimentally  to  the 
Army.    Not  only  is  it  unlawful,  it  is  even  more  unwise. 

S.  T.  A. 


March  20,  191S. 
Gen.  Crowder  (personal): 

1.  I  am  now  readv  to  start  at  any  time  on  the  proposed  journey  for  the  study  of  the 
Allies  war  laws  and  administration.    I  think  my  departure  should  be  hastened. 

2.  More  time  will  be  required  than  I  first  reckoned.  A  rough  estimate  is:  One  week 
at  Ottawa;  3  or  four  weeks  at  London;  3  or  4  weeks  at  Paris;  2  weeks  in  conference 
with  our  own  authorities,  military  and  civil.  About  20  days  will  be  consumed  in 
ocean  travel  going  and  returning.    I  could  leave  for  Ottawa  almost  immediately. 
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3.  I  have  from  time  to  time  hud  conferences  with  members  of  the  various  foreign 
miflBions  here,  whereby  I  am  satisfied  I  better  know  what  is  needed,  and  how  to  get 
it.  Maj .  I  noes,  of  the  British  Embassy,  has  been  the  soul  of  courtesy,  very  interested, 
and  very  helpful.  With  great  kindness  he  has  offered  to  place  his  chambers  at  the 
Inns  at  my  disposal. 

4.  My  injformation  is  that  the  volume  and  the  character  of  the  work,  together  with 
the  difficulty  of  getting  the  services  of  a  stenographer  abroad,  will  absolutely  necessi- 
tate my  taking  along  a  stenographer  from  this  office.  The  volume  of  dictation,  copy- 
in?,  ancl  note-taking  will  make  tne  continuous  services  of  a  stenographer  indispensable. 

5. 1  am  sure  I  do  not  exaggerate  the  benefits  that  will  resu.t  from  such  a  tour.  There 
have  been  missions  for  everything  else,  but  nothing  has  been  done  to  acquaint  us. 
especially,  with  the  war  laws  and  administration  of  the  Allies.  Indeed,  it  would 
be  difficult  to  exa;^rate  the  benefits.  I  am  quite  sure  that  the  resuUs  of  such  a  tour 
and  study  will  be  helpful  to  the  Government,  to  the  department,  and  to  you,  and 
that  it  will  be  especially  beneficial  and  I  hope  creditable  to  you,  to  me,  and  to  this 
office.  I  feel  that  this  office,  thus  prepared,  will  thereby  be  enabled  to  exert  greater 
influence  in  the  department  and  outside  of  it. 

Ansell. 


March  30,  1918. 
Memorandum  for  The  Adjutant  General. 

Will  you  please  issue  travel  orders  immediately,  in  letter  form,  substantially  as 
follows: 

Brig.  Gren.  Samuel  T.  Ansell,  Judge  Advocate  General's  Department,  accompanied 
by  Mr.  Earle  L.  Brown,  civilian  clerk,  office  of  the  Judge  Advocate  General,  will 
proceed  not  later  than  April  1,  1918.  to  Ottawa,  Canada,  for  the  purpose  of  observing 
the  Canadian  forces  under  confidential  instruc  tions  of  the  Secretary  of  War.  Upon 
the  completion  of  this  dutv  both  will  return  to  their  proper  station.  The  travel,  as 
directed,  is  necessary  in  the  military  service.  Mr.  Brown  will  be  paid  $4  per  day 
in  lieu  of  actual  expenses,  and  the  Quartermaster's  Department  will  furnish  him  the 
necessary  transportation. 

S.  T.  Ansell, 
Brigadier  General^  National  Army. 


March  30,  1918. 
Prom:  The  Adjutant  General  of  the  Army. 

To:  Brig.  Gren.  Samuel  T.  Ansell,  Judge  Advocate  General's  Department,  Wash- 
ington, D.  C. 
Subject:  Travel  orders. 

The  Secretary  of  War  directs  as  necessary  in  the  military  service  that,  accompanied 
by  Mr.  Earle  L.  Brown,  civilian  cierk,  you  will  proceed  not  later  than  April  1,  1918, 
to  Ottawa,  Canada,  for  the  purpose  of  ooserving  the  Canadian  forces,  under  confiden- 
tial instructions  of  the  Secretary  of  War,  and  upon  completion  of  this  duty  you  and 
Mr.  Brown,  will  return  to  your  proper  station. 

Mr.  Brown  will  be  paid  $4  per  day  in  lieu  of  actual  expenses,  and  the  Quarter- 
master Department  will  furnish  him  the  necessary  transportation. 

A.  G.  LoTT,  Adjutant  General. 


War  Department, 
Office  of  the  Judge  Advocate  General, 

Washington,  April  16,  1918. 
Confidential. 

Memorandum  for  The  Adjutant  General  (through  the  Judge  Advocate  General). 
Subject:  Travel  orders  for  Brig.  Gen.  S.  T.  Ansell,  National  Army,  Judge  Advocate 
General's  Department. 

I  request  that  orders  issue  directing  that  I  proceed  not  later  than  the  20th  instant 
to  the  port  of  embarkation  at  New  York,  and  thence  to  France  and  such  other  of  the 
allied  countries  in  Europe  as  may  be  found  to  be  necessary,  for  the  purpose  of  ob- 
serving the  allied  forces  and  studying  their  operations  and  studying  and  observing 
the  principles  and  practice  of  the  war  laws  and  administration  of  the  allied  govern- 
ments, in  accordance  with  directions  previously  given  the  Judge  Advocate  General 
by  the  Secretary  of  War,  and  that  upon  completion  of  this  duty  I  return  to  my  proper 
station,  reporting  my  observations  m  writing  to  the  Judge  Advocate  General  of  the 
Army. 

S.  T.  Ansell. 
Brigadier  General,  National  Army. 
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IFint  ladorNOiWI.] 

ToThb  Adjotavt  Gbnbral: 

APHit  IB, ! 
Rocom mending  that  orders  itauc  in  actordance  with  the  above  re<|UPel. 

E.   H.  rROWDIH,   J 
Jwiijf  AdvoraU  G 

Was  Department, 

OmOB  OF  THE  Ohu 

Wadiington,  April  il,  11 
Cuntltl«<ntial. 
Memorandum  tor  The  Adjutant  Ocneral. 

The  Secretary  of  War  diroPts  that  an  order  in  letter  torm  be  issued  to  Gen.  S.  T, 
Aneell,  directing  him  to  proceed  not  later  than  the  20th  iuBUitl.  to  the  port  of  emlwlar 
lion  at  New  York  and  thence  to  Franro  and  euc^h  other  of  the  allied  countnall 
£iirope  aa  m&y  bs  found  ueL'esiar^  for  the  purpose  of  observing  the  principlM  *at 
practice  of  the  war  laws  and  adminiatration  of  the  allied  countries,  ■-  ——*••— 


thin  duty  Gen.  AnsDll  « 
Roport  of  his  oliscrval 
of  iho  Army. 


Cliarge. — In  Gen.  Ansell's  testimony  bcforp  tht*  Senate  CommitW* 
on  Military  Affairs  (p.  257),  he  thurgcs  that  Gen.  Crowder,  in  hLi  t<«- 
timony  before  the  Committees  of  Conffresa  on  the  Revision  of  1!)16| 
stated : 

I  muHt  wiirn  you  tn  be  cHn'ful  about  injeclini-  inio  thin  HVHleni  these  rivil  priniiplw 
Ihai  eiiP  vou  r'lnin^l  and  proloi'tion  at  every  atagc  of  the  pro^'eedins;,  lieraii*  il 
will  disturb  discipline. 

Gen.  Ansell  further  says  that  Gen.  Crowder  "said  that  (referring 
to  above  quotation)  on  pages  18,  20,  29, 30,  ii,  and  48  of  the  hearings, 
and  repeated  it  time  and  time  again. " 

Answer.— Ge.n.  Anscll'a  statement  is  not  in  accord  with  the  facta. 

A  careful  examination  of  thoae  hearings  discloses  that  neither  the 
statement  quoted  by  Gen,  Ansell,  nor  any  statement  of  similar 
import,  appears  either  on  pages  18,  20,  29,  30  or  44  of  the  hearing). 
On  page  48  of  the  hearings,  Gen.  Crowder,  in  discussing  before  the 
committee  a  proposition  as  to  whether  or  not  there  should  be  * 
unanimous  verdict  by  the  court  in  a  sentence  imposing  death,  stated— 

To  require  a  unanimoUB  vote  Cor  the  inflictioD  of  the  death  penalty  in  time  ot  wtf 
would  be  ecAa%  a  Ion?  wav,  1  think,  towaril  impairing  the  micce*  of  the  fiell  opM- 
ationa  ot  an  army.  If  this  were  a  proposition  to  rejrulate  the  trial  of  capital  rriinc 
in  time  of  pea"e,  the  an^ment  premnted  by  Mr.  Kahn  would  have  greater  fonf. 
Ah  to  a  few  military  crimes,  the  tieath  senten"e  is  authorized  in  lime  of  peai?e,  bill  I 
have  not  been  able  to  find  any  in^n-e  where  a  death  wnten-*  has  been  adjudffJ 
by  a  r'ourt-niartial  in  time  of  pea"e.  0\-er  aad  above  the  court  Ut  act  upon  sucb  i 
Benlen''e  is  xXw.  con^-eninfr  authority,  and  over  and  above  both  the  court  and  ih* 
convenint;  authority  stands  Ihc  President  of  the  United  States,  whoae  san^tim  » 
necessary  in  pea  -e  before  a  death  sentence  can  be  executed.  1  request  that  Ite 
committee  con'rider  verv  carefully  the  question  of  introducinf;  into  our  niilitffy 
jurisprudence  the  principle  of  the  ci\-il  law,  which  tequiraa,  in  addition  to  thw 
8afc<;uards,  a  unanimous  'verdict. 

Gen.  Aiisell's  quotation  is  a  plain  misstatement  of  facts,  and  is  an 
attempt  to  convey  the  impression  that  Gea.  Crowder  entertaioed 
oppoijition  to  surrounding  an  accused  upon  trial  before  general 
court-martial  with  any  oithe  safeguards  guaranteed  by  law  to  an 
accused  in  civil  cases. 
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<0)  APPELLATE  PROCEDURB-OBK.  ANSELL'B  CHARGE  THAT  GEN.  CROWDER  EN- 
TERTAINS AND  HAS  EXPRESSED  ILLIBERAL  VIEWS  AS  TO  APPELLATE  PROCE- 
DURE. 

Charge. — Gen.  Ansell,  before  this  committee,  in  discussing  revision 
of  the  Military  Code  of  1916,  charges  Gen.  Crowder  with  expressing 
illiberal  vievrs  as  to  appellate  procedure,  to  committees  of  Congress 
which  considered  and  reported  the  revision  of  1916.  Gen.  Ansell 
(p.  257)  quotes  Gen.  Crowder  as  saying  on  this  subject: 

If  there  is  one  thing  we  must  not  have  in  the  Military  Establishment  it  is  an  appellate 
tribunal.     (P.  257.) 

Gen.  Ansell  further  charges  Gen.  Crowder  with  the  following  state- 
ments: 

In  a  military  code  there  can  be  no  provision  for  a  court  of  appeal.  Military  justice 
and  the  purpose  which  it  is  expected  to  subserve  will  not  permit  of  the  vexatious 
delays  incident  to  the  establishment  of  an  appellate  procedure.  However,  we  safe- 
(fuard  the  rights  of  an  accused,  and  I  think  we  effectively  safeguard  them,  by  reciuiring 
every  case  to  be  appealed  in  this  sense,  that  the  commandin«:  general  convening  the 
rourt,  advised  by  the  legal  officer  of  his  staff,  must  approve  every  conviction  and 
flpnten'^e  before  it  can  become  effective,  and  in  cases  where  a  sentene  of  death  or 
dumiissal  has  been  imposed  there  must  be,  in  addition,  the  confirmation  of  the  Presi- 
dent.    (P.  257.) 

Answer, — ^A  careful  examination  of  the  hearings  before  the  com- 
mittees of  Confess  which  considered  the  revision  of  1916  has  been 
made.  The  foUowing  is  the  only  comment  bj  Gen.  Crowder  foimd 
in  the  hearings,  on  the  subject  of  appellate  jurisdiction: 

I  mifirht  interject  here  the  remark  that  the  administration  of  military  justice  differs 
from  that  of  civil  justice  in  that  every  case  is  appealed.  There  is  always  somebody 
above  the  trial  court  authorized  to  act  by  way  of  disapproval  (p.  27,  1912  hearing). 

Over  and  above  the  court  to  act  upon  ♦  ♦  *  a  sentence  is  the  convening 
authoritv  and  over  and  above  the  court  and  the  convenins^  authority  stands  the  Preai* 
dent  of  the  United  States,  whose  sanction  is  necessary  in  peace  before  a  death  sentence 
f-an  be  executed.     (P.  48  Id.) 

A  soldier  is  tried  for  an  offense,  the  court  convicts  him,  and  the  proceedings  come 
to  headquarters  for  approval.  They  are  subjected  to  review  by  the  commanding 
p^neral.  ♦  ♦  ♦  The  commanding  general  and  his  legal  adviser  tlxink  the  procn 
not  sufficient    ♦    ♦    ♦.     (P.  50  Id.) 

(This  statement  was  made  in  discussion  of  reviewing  officers'  power 
to  approve  as  to  a  lesser  included  offense.) 

The  statement  quoted  by  Gen.  Ansell  and  the  statements  which 
he  charges  Gen.  Crowder  w^ith  making  are  not  found  in  the  hearings. 
The  statements  which  Gen.  Ansell  charges  that  Gen.  Crowder  made 
on  this  subject  are  much  broader  than  the  actual  language  of  Gen. 
Crowder,  and  would  indicate  opposition  by  Gen.  Crowder  to  appellate 
procedure;  which  is  not  warranted  by  Gen.  Crowder 's  testimony  on 
the  subject. 

(H)  GEN.  ANSELL'S  CHARGE    THAT    GEN.  CHOWDER  ENTERTAINS  fAND   HAS   EX* 
PRESSED  ILLIBERAL  VIEWS  AS  TO  ACCUSED'S  RIGHT  OP  CHALLENGE. 

Charge, — Gen.  Ansell,  on  page  256  of  the  hearings,  in  charging  Gen. 
Crowder  with  the  expression  of  illiberal  views  before  committees  of 
Congress  in  hearings  on  the  revision  of  1916,  quotes  Gen.  Crowder  as 
follows,  in  respect  of  peremptory  challenges: 

I  think  it  would  be  very  harmful,  indeed,  for  this  committee  to  undertake  to  modify 
"ieae  Articles  of  War  by  injecting  into  them  any  of  these  civil  protections. 
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Answer, — ^The  hearings  on  this  subject  disclose  Gen.  Crowder's 
actual  language  to  have  been — 

It  would  be  an  innovation,  and  I  think  an  unwise  one.    (P.  31.  1912  hearings.) 
The  right  of  peremptory  challenge  which  is  common  to  our  civil  courts  has  never 
had  a  place  in  our  militar>'  jurisprudence,    ♦    ♦    »    and  I  am  inclined  to  think  that 
its  introduction  would  be  fraugnt  with  grave  consequences.    (P.  32,  Id.) 

Gen.  Anseirs  exact  quotation  is  not  found  in  the  hearings.  It  is 
not  justified  by  what  Gen.  Crowder  said  on  this  subject.  It  convejrs 
the  impression  that  Gen.  Crowder  held  opposition  to  permitting  in 
trials  by  court-martial  any  of  the  safeguards  accorded  accused  in 
civil  courts.     This  is  not  justified  by  Gen.  Crowder's  language. 

III. — ^Attacks  upon  the  Present  System  of  Administering 
Military  Justice,  and  upon  the  Articles  of  War,  and  the 
Revision  of  1916. 

(a)  ai^leqed  archaism  of  the  articles  of  war. 

Charge. — Gen.  Ansell  charges  in  his  testimony  on  the  pending  bill, 
S.  64,  before  this  subcommittee,  that  our  system  is  ^  *  a  vicious  anachro- 
nism" (pp.  102, 223, 229-230, 241),  ^'medieval"  (p. 230),  'thoroughly 
archaic^'  (p.  102),  ''a  witless  adoption"  of  the  British  Articles  of 
War  of  1774  (p.  103). 

He  further  says  (speaking  of  the  allied  archaism  of  the  present 
military  code) : 

The  Judee  Advocate  CrenenJ  in  an  addreBB  in  the  dty  of  Chicago,  reported  in  the 
press,  which  he  has  frequently  referred  to  since,  is  shown  as  saying  that  all  that  the 
American  Bar  Association's  president,  Mr.  F^,  and  Senator  Chamberlain  and  other 
people  who  were  going  after  this  system,  saia,  was  true,  except  lor  the  revision  of 
1916  of  which  he  was  the  author.    (P.  247.) 

Answer, — He  has  reference  to  an  address  before  the  Chicago 
Bar  Association  January  13,  1919.  I  have  never  seen  in  print  anv 
allusion  to  the  court-martial  system  made  in  the  course  of  that  ad- 
dress. The  stenographic  notes  of  what  I  said  were,  however,  sent- 
to  me  for  correction,  a  correction,  by  the  way,  which  I  never  made. 
FVom  these  notes  I  am  able  to  speak  positively,  and  they  show  that 
what  I  did  say  was  this: 

Now,  gentlemen,  I  have  this  to  say,  that  I  do  not  believe  that  there  is  a  criminal 
code  of  any  State  of  the  Union  that  has  embodied  so  much  in  the  way  of  easential 
reforms,  that  reform  organizations  have  been  discussing,  as  the  present  ifilitary  Code 
of  the  United  States,  under  which  we  have  fought  this  World  War. 

I  was  here  referring  to  the  principal  reforms  in  civil  criminal 
jurisprudence  that  had  been  urged  by  criminologists  in  late  years, 
together  with  the  extent  to  which  they  had  been  already  incorporatea 
in  the  present  military  system,  as  follows: 

1.  Brevity  (f  pleadirig, — ^This  is  a  distinguishing  feature  of  the 
military  system.  Sections  61  and  74  of  the  Court-Martial  Manual 
require  the  pleading  to  ''set  forth  in  simple  and  concise  language 
facts  suiScient  to  constitute  the  particular  offense  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what  is 
intended.'' 

2.  Presentment  instead  </ indictment — This  idea  is  inherent  in  the 
military  system. 

3.  Requiring  the  accused  to  testify, — This  idea  prevailing  under 
European  codes  of  the  civil  law  has  been  sometimes  advanced  as  a 
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reform  measure.  It  was  not  (ieemed  desirable  or  compatible  with 
American  notions  of  justice  and  the  code  exprassly  prohibits  it  by 
the  twenty-fourth  article  of  war. 

4.  Abchtion  ii  the  r>resumj)tion  rf  innocence, — This  idea,  also 
borrowed  from  the  civil  law,  has  boon  rejected  in  the  military  system. 
By  section  277  of  the  Court-Martial  Manual,  the  presumption  of 
innocence  is  asserted  as  a  presumption  of  law. 

5.  (jiving  judge  greater  pov^er  in  summing  up, — ^This  is  admitting; 
the  judge  of  the  law  to  participation  in  the  conclusion  of  fact.  This  is 
tine  of  military  trials. 

6.  Abolition  of  unanimity  rf  jurors, — ^This  is  provided  by  th« 
forty-third  article  of  war,  which  requires  a  majority  of  the  court  for 
conviction  except  in  death  cases,  when  the  concurrence  of  two- 
thirds  is  necessary. 

7.  OurtaUiTigihe  right  of  appeal. — ^This  proposition,  frequently  urged 
as  a  reform  measure,  has  not  been  adopted  in  the  military  system 
where  the  tendency  has  been  in  the  other  direction. 

8.  Curtailing  press  comment. — ^This  idea,  adopted  extensively  in 
England  and  in  some  respects  in  a  few  States,  bes  beyond  the  mili- 
tary system  altogether. 

9.  Indetermirhaie  sentences  and  probation.— The  military  system 
has  gcme  as  far  or  farther  than  any  oivU  jurisdiction  in  this  direction, 

10.  Safeguards  of  mental  respon^sibUity, — Here,  too,  the  military 
system  has  adopted  advanced  scientific  theories  and  has  provided 
bv  psychiatric  examinations  and  otherwise  against  the  conviction 
01  the  mentally  irresponsible.  Section  219  of  the  Court-Martial 
Mantiid  provides  for  the  interruption  of  trial  and  scientific  examina- 
tion wherever  the  existence  of  mental  disease  or  derangement  on  the 
part  of  the  accused  is  brought  in  issue. 

My  estimate  of  the  present  military  system  was  not  different  from 
that  made  by  the  Senate  Committee  on  Military  Affairs  on  Feb- 
mary  6,  1914,  when  thev  reported  to  the  Senate  upon  a  code  sub- 
stanti^y  the  same  as  tne  present,  adopting  the  words  of  the  sub- 
cooHoittee  as  follows: 

CoQYinced  that  the  feviaioii  ^embodiefl  many  eflsential  reformB  in  our  military  law « 
and  that  it  presents  an  adequate  and  modern  military  code,  your  subcommittee 
evnestly  recommends  that  the  project,  as  set  forth  in  the  amended  draft,  be  recom- 
mended for  enactment. 

(B)  SAME  SUBJECT.— ALLEGED  "ARCHAISM"  OF  THE  PRESENT  ARTICLES  OF  WAR, 

1.  Charge. — Gen.  Ansell  says: 

In  his  statement  to  the  Military  Committee,  the  Judge  Advocate  General  on  May  14^ 
1912,  said,  "As  our  code  existed  it  was  substantially  the  same  as  the  code  of  1806." 

The  modifications  that  were  deemed  necessary  were  simply  such  modifications  as 
were  necessary  to  maJke  the  articles  fit  into  the  mere  macmnery  of  our  Government 
ftnd  introduce  the  requisite  terminology.  Speaking  of  his  so-called  revision  of  1916, 
the  Judge  Advocate  General  said: 

*It  is  thus  accurate  to  say  that  during  the  long  interval  between  1806  and  1912 — 
106  years — our  military  code  has  undergone  no  change  except  that  which  has  been 
a(*(H)mplished  by  piecemeal  amendment." 

The  so-called  revision  of  1916  was  only  a  verbal  one  and  not  an  organic  revision — 
the  proponents  themselves  so  stated.  They  did  not  contemplate  the  making  of  a 
single  change. 

Answer. — It  will  thus  be  seen  that  Gen.  Ansell  attempts  to  show 
out  of  my  own  mouth  that  there  were  no  material  changes  incor- 
porated into  the  revision  of  1916,  but  that  that  revision  was  merely 
a  rearrangement  of  the  existing  Articles  of  War. 
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He  fails  to  call  attention  to  the  fact  that  between  1912  and  1916, 
the  date  of  final  enactment,  man^  substantial  changes  had  been 
secured  and  that  these  reforms  acquired  piecemeal  between  1912  and 
1916  were  supplemented  by  other  material  reforms  secured  in  1916 
and  the  whole  then  incorporated  into  the  Articles  of  War  and  the  Code 
enacted  as  a  single  piece  of  legislation  in  1916. 

Between  1912  and  1916  the  following  acts  were  passed,  contain- 
ing legislation  looking  toward  the  reform  of  the  system  of  miUtary 
justice : 

The  act  of  August  22,  1912  (37  Stat.,  356). 

The  act  of  March  2,  1913  (37  Stat.,  721). 

The  act  of  April  24,  1914  (38  Stat.,  347). 

The  act  of  April  27,  1914  (38  Stat.,  354). 

The  act  of  March  4,  1915  (38  Stat.,  1084). 

The  act  of  August  22,  1912  (37  Stat.,  356),  secured  the  foUowing 
reforms : 

1 .  Exomp  t  ed  peace-time  deserters  from  loss  of  citizenship  rights :  and 

2.  Permitted  reenlistniont  of  peace-time  deserters  by  permission  of 
the  Secretary  of  War. 

The  act  of  March  2,  1913  (37  Stat.,  721),  secured  the  following 
reforms : 

1.  Enlargement  of  power  to  convene  general  courts-martial. 

2.  The  creation  of  special  courts-martial. 

3.  Enlargement  of  powers  of  summary  courts. 

The  act  of  April  24,  1914  (38  Stat.,  347)  secured  the  following 
reform: 

1.  Volunteer  forces  were  made  subject  to  the  laws,  orders,  and 
regulations  governing  the  Regular  Army. 

The  act  of  April  27,  1914  (38  Stat.,  354),  secured  the  following 
reforms : 

1.  Providing  that  an  enlistment  period  shall  not  be  regarded  as 
complete  until  the  soldier  has  made  good  any  time  lost  from  service 
by  his  own  misconduct. 

2.  Authorizing  the  reviewing  authority  to  suspend  the  execution 
of  a  sentence  of  dishonorable  discharge  unjbil  tne  soldier's  release 
from  confinement. 

The  act  of  March  4,  1915  (38  Stat.,  1084),  secured  the  following 
reforms : 

1.  United  States  Prison,  Fort  Leavenworth,  Kans.,  changed  to  the 
United  States  Disciplinary  Barracks. 

2.  Providing  for  the  confinement  in  penitentiaries  of  military 
offenders  convicted  of  civil  felonies  alone  or  of  military  offenses  in 
connection  with  civil  felonies. 

3.  Providing  that  all  persons  not  convicted  of  civil  felonies  be 
confined  in  disciplinary  barracks. 

4.  Providing  for  the  organization  of  the  disciplinary  battalion, 
looking  to  the  restoration  or  reenlistment  of  offenders  in  confinement 
in  disciplinary  barracks. 

5.  Authorizing  the  Secretary  of  War  to  remit  the  unexecuted  por- 
tion of  sentences  of  offenders  sent  to  the  United  States  Disciplinary 
Barracks  for  confinement;  to  order  their  honorable  restoration  to 
duty  when  not  discharged  the  service,  or  when  discharged  from  service 
to  authorize  their  reenlistment  upon  their  written  application  when 
their  conduct  in  confinement  so  justifies. 
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9.  OeatioQ  of  brandies  of  the  United  States  Disciplinary  BarrackB. 

No  effort  had  been  made  to  arrange  in  convenient  form  the  amend- 
ments secured  between  1912  and  1916.  The  revision  of  1916,  act  of 
August  29,  1916  (39  Stat.,  650),  incorporated  some  of  these  dianges 
into  the  Articles  of  War  and  in  addition  introduced  many  other 
changes,  the  more  important  of  which  are  as  follows: 

1 .  Giving  concurrent  jurisdiction  to  general  courts-martial,  military 
conmiissions,  and  other  war  tribunals  m  certain  cases. 

2.  Making  mandatory  that  accused  be  furnished  counsel  at  his 
request. 

3.  The  inauguration  of  a  system  of  suspended  sentences  of  fine  or 
confinement. 

4.  Providing  for  one  or  more  assistant  trial  judge  advocates  for 
each  general  court-martial. 

5.  Authorizing  the  President  to  prescribe  procedure  before  courts- 
martial. 

6.  Reenactment  of  the  statutes  of  limitation  for  military  offenses. 

7.  Granting  to  persons  in  the  military  force  the  right  to  remove  to 
Federal  courts  all  suits  and  prosecutions  brought  against  them  in  State 
courts  for  acts  done  under  the  color  of  their  military  status. 

8.  Authorizing  reviewing  and  convening  authorities  to  mitigate  a 
finding  of  guilty  to  a  finding  of  guilty  of  any  lesser  included  offense. 

9.  Reenactment  of  the  statute  concerning  taking  of  depositions. 

10.  Making  necessary  the  concurrence  of  two-thirds  of  the  mem- 
bers of  the  court-martial  in  finding  an  accused  guilty  of  an  offense  for 
which  the  death  sentence  is  mandatory. 

11.  Guaranteeing  the  same  treatment  to  officers  and  enhsted  men 
in  procedure  prior  to  trial. 

12.  E^stablishing  in  commanding  officers  power  to  administer  dis- 
ciplinary punishment  without  the  intervention  of  a  court-martial. 

13.  Eliminating  from  the  only  remaining  article  of  war  (A.  W.  56, 
false  muster)  in  which  a  court-martial  might  adjudge  in  time  of  peace 
loss  of  civil  rights,  the  power  to  deprive  an  accused  upon  conviction  of 
such  rights. 

14.  Creation  of  a  comprehensive  probate  jurisdiction  within  the 
Military  Establishment. 

From  the  foregoing  it  will  be  seen  that  it  is  not  true  that  the  revision 
of  1916  was  simply  a  codification  and  rearrangement  of  the  Code 
of  1806. 

2.  Charge. — Gen.  Ansell  says,  in  substance: 

I  sav  that  his  (Gen.  Growder's)  revision  (1916")  dia  not  revise  and  that  we  still 
have  the  British  Code  of  1774,  itself  of  even  more  ancient  origin — the  so-called  revision 
of  1916  was  only  a  verbal  one  and  not  an  organic  revision — they  (the  revisers)  did  not 
contemplate  the  making  of  a  single  change — such  revision  as  was  made,  made  the 
structure  even  more  firmly  upon  the  principle  that  courts-martial  are  absolutely 
subject  to  the  power  of  military  command. 

Answer,  It  is  true  that  the  revision  of  1916  preserved  the  fundamental 
distinction  between  civil  and  military  courts  which  the  peculiar 
needs  of  each  demand.  What  those  peculiar  needs  are  and  the 
manner  in  which  each  must  be  met  were  discussed  in  my  letter  of 
March  10.  I  need  not  repeat  them.  But  Gen.  Ansell  leaves  the 
impression  that  theories  for  the  administration  of  justice  can  become 
'* modem  and  enlightened"  only  by  discarding  and  destroying  the 
fundamentals  of  systems  that  centuries  of  application  have  shown 
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to  be  both  necessary  and  best.  He  is  apparently  not  willing  to 
admit  that  a  real  improvement  and  true  modem  enlightenment 
can  be  obtained  by  slow  building  upon  old  theories  thaf  are  essen- 
tially sound.  He  commits  himself  to  the  proposition  that  improve- 
ment is  possible  only  through  revolution.  To  the  wisdom  of  such 
a  theory  the  American  people  have  not  yet  been  converted,  although 
I  must  admit  that  current  events  are  placing  the  issue  before  them 
in  a  very  disagreeable  way  in  many  phases  of  their  social  and  political 
life. 

But,  as  I  said  in  my  letter  of  March  10,  the  Military  Criminal  Code 
of  1916  no  more  deserves  the  term  '* archaic"  than  the  Revised 
Statutes  of  the  Ignited  States,  under  which  the  Federal  courts  since 
1878  administered  civil  justice,  and  it  is  nearly  40  years  later  than 
the  civil  Revised  Statutes. 

But  Gen.  Ansell  would  leave  the  impression  that  I  am  contending 
that  the  existing  code  is  perfect  and  that  it  is  capable  of  few,  if  any, 
improvements.  This  is  an  impression  entirely  opposed  to  what  I 
said  in  my  letter  of  March  10.  I  then  said  that,  m  the  light  of  the 
experience  of  a  great  war  ^*  which  subjected  the  military  code  to  un- 

f)recedented  test,"  I  readily  could  admit  that  certain  improvements, 
imited  in  number,  have  been  demonstrated  to  be  worth  while 
introducing,  and  I  did  suggest  in  that  letter  the  changes  which  I 
thought  the  experience  of  the  war  had  disclosed  to  be  necessary. 

(C)  COURT  OF  MILITARY  APPEALS— GEN.  ANSELL'S  STATEMENT  THAT  GEN.  SHER- 
MAN AND  GEN.  JAMES  B.  FRY,  FORMER  PROVOST  MARSHAL  GENERAL,  ADVO 
GATED  SUCH  A  COURT. 

Gen.  Ansell  in  his  testimony  before  this  subcommittee  said 
(p.  258)  that  Gen.  Sherman  said  in  an  address  to  the  graduating 
class  at  West  Point  June  12,  1882: 

I  am  quite  willing  to  see  a  court  of  appeals  on  oourt^i-martial  established.  It  would 
settle  a  fH'eat  many  vexed  questions  and  five  a  legitimate  channel  for  subsequent 
operations,  instead  of  those  who  make  tHe  Taws  bein.?  told  the  findings  are  all  wrong 
by  some  fellow  workinq:  "P  his  own  case  on  ox  parte  statements. 

Gen.  Ansell  also  (pp.  259-261)  quotes  from  an  article,  ''A 
Military  Court  of  Appeals/'  found  in  Gen.  Fry's  book,  entitled 
''Military  Miscellanies, '  apparently  advocating  the  establishment  of 
such  a  court. 

Answer. — (a)  In  quoting  Gen.  Fry's  article,  Gen.  Ansell  sig- 
nificantly— and,  I  thnik,  disingenuously — omits  the  one  sentence  in 
Gen.  Fry's  article  which  sums  up  the  latter's  whole  attitude.  Thai 
sentence,  on  page  186  of  Gen.  Fry's  article,  is: 

But  it  is  the  purpose  of  this  paper  merely  to  present  the  subject  for  consideration- 
no  t  to  advocate  it. 

(b)  A  close  reading  of  Gen.  Sherman's  remarks  to  the  1882  gradual* 
ing  class  at  West  Point  shows  that  he  was  talking  of  some  instru- 
mentality for  considering  matters  of  clemency — ^like  our  present 
clemency  board — ^i*ather  than  a  technical  court  of  appeals.  Gen. 
Sherman's  remark,  quoted  by  Gen.  Ansell,  forms  part  of  a  very 
brief  talk  to  the  class — ^not  much  more  than  five  minutes  talk — follow- 
ing an  address  by  Senator  Harrison.  Senator  Harrison  had  be(»n 
talking  to  the  class  on  the  subject  of  sobriety,  among  Army  ofl5cors 
and  had  spoken  of  ''piteous  appeals"  of  fathers  and  mothers  for 
erring  sons.     Gen.  Sherman's  remarks  followed  somewhat  along  the 
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lines  of  Senator  Harrison's  address  and  advocated  temperance.  In 
the  course  of  it  he  threw  in  the  language  quoted  by  Gen.  Ansell. 
No  such  thing  as  a  technical  court  of  appeals  was  under  discussion. 
This  isolated  remark  is  no  proof  of  a  settled  conviction  of  Gren, 
Sherman  on  that  question. 

(D)  CONDEMNATION  OP  THE  NINETV.-IXTH   ARTICLE   OF   WAR,   THE   SO-CALLED 

••Gr.NERAL  ARTICLK." 

Charge, — ^Maj.  Runcie  says: 

That  was  fonnerly  known  as  **the  devil's  article."  It  was  the  catchall  for  every- 
thing that  nobody  had  thought  of  putting  specitically  among  the  offenses  triable  by 
a  court.  It  makes  punishment  possible,  therefore,  for  any  action  which,  though  not 
involving  any  real  offense,  a  commanding  officer  may  choose  to  regard  as  prejudicial 
tn  good  order  and  military  discipline.  If  he  can  appoint  a  court  that  will  accept  hia 
view  of  the  matter  or  that  he  can  coerce  into  agreeing  with  him,  he  can  punish  a  man 
for  almost  anything. 

This  article  serves  another  purpose  also.  It  is  available  to  defeat  the  ends  of  justice 
a««  well  as  to  perpetrate  injustice.  If,  for  instance,  an  officer  has  l)een  guilty  of  acta 
that  would  properly  be  described  as  "conduct  unbecoming  an  officer  and  gentleman," 
the  penalty  for  which  is  dismissal  from  the  service — I  mean  that  upon  conviction 
under  such  a  charge  the  sentence  of  dismissal  is  mandatory,  the  court  having  no  dis- 
cretion in  the  matter — and  if  for  any  reason  the  commanding  officer  does  not  desire 
to  expose  the  accused  officer  to  the  nsk  of  dismissal,  he  may  cause  the  charge  against 
him  to  be  brought  under  this  ninety-sixth  article  for  "conduct  to  the  prejudice  "  (p.  37). 

Anmoer. — Here  is  severe  condemnation  of  an  article  of  war 
which  has  been  in  our  code  and  the  British  Code  for  all  time  and  about 
which  the  Supreme  Court  of  the  United  States  in  an  early  case  ex- 
pressed a  view  not  at  all  in  harmony  with  that  expressed  by  Maj. 
Runcie.  Commenting  on  the  corresponding  article  of  the  Navy  code, 
that  court  said: 

And  when  offenses  and  crimes  are  not  given  in  terms  or  by  definition,  the  want  of 
it  may  be  supplied  by  a  comprehensive  enactment,  such  as  the  thirty-second  article 
of  the  Rules  for  the  Government  of  the  Navy,  which  means  that  courts-martial  have 
jurisdiction  of  such  crimes  as  are  not  specifiea,  but  which  have  been  recognized  to  be 
crimes  and  offenses  by  the  usages  in  the  Navy  of  all  nations,  and  that  they  shall  be 
punished  according  to  the  laws  and  customs  of  the  sea.  Notwithstanding  the  appar* 
ent  indetenninatenesB  of  such  a  provision,  it  is  not  liable  to  abuse;  for  what  those 
crimes  are  and  how  they  are  to  be  punished  is  well  known  by  practical  men  in  the 
Navy  and  Army,  and  by  those  who  have  studied  the  law  of  courts-martial,  and  the 
offenses  of  which  the  different  courts-martial  have  cognized.  (Dynes  v.  Uoover,  61 
U.  S.,  65,  82.) 

But  a  general  article  of  this  kind  is  not  peculiar  to  military  and 
naval  articles  alone.  The  criminal  codes  of  many  of  the  States  and  of 
the  District  of  Columbia  contain  provisions  similar  to  the  ninety- 
sixth  article  of  war  for  the  punishment  of  offenses  not  specifically 
enumerated  or  described.  The  general  article,  therefore,  seems  to  be 
in  line  with  enlightened  criminal  codes.  To  illustrate,  the  Code  of 
the  District  of  Columbia  contains  the  following  in  addition  to  provi- 
sions  enumerating  and  defining  specific  oflf enses : 

Punishment  for  offenses  not  covered  by  provisions  of  code. — Whoever  shall  be  convicted 
of  any  criminal  offense  not  covered  by  the  provisions  of  any  section  of  this  code,  or 
of  any  ^neral  law  of  the  United  States  not  locally  inapplicable  in  the  District  of 
Columbia,  shall  be  punished  by  a  fine  not  exceeding  $1, 000  or  by  imprisonment  for 
not  more  than  five  years,  or  both.    (District  of  Columbia  Code,  sec.  910.) 

As  another  example,  the  Wisconsin  Statutes  contain  the  following: 

'  Any  person  who  shall  be  convicted  of  any  offense  the  punishment  of  which  is  not 
prescribed  by  any  statute  of  this  State  shall  be  punished  only  by  imprisonment  in 
the  county  jail  for  not  more  than  one  year  or  by  fine  not  exceeding  $250.  (Wisconsin 
Statutes,  sec.  4635.) 
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In  other  words,  these  civil  codes  say  that  as  to  offenses  not  enumer- 
ated  therein  recourse  may  be  had  to  the  common  law ;  and  the  military 
codes  say  as  to  offenses  not  enumerated  you  may  have  recourse  to 
the  common  law,  military;  and  the  Supreme  Court  says  as  to  this 
article  of  our  military  code  that  ^4t  is  not  liable  to  abuse."  It  is  a 
case  of  Maj.  Runcie  differing  from  the  Supreme  Court  of  the  United 
States — that  and  nothing  more. 

I  insert  here  a  memorandum  from  Lieut.  Col.  Dinsmore,  chief  of 
the  statistical  section  of  the  Judge  Advocate  General's  Office,  con- 
cerning the  effect  of  the  revision  of  1916,  upon  charges  laid  under  the 
'* general  article"  (former  sixty-second  article  of  war;  present  ninety- 
sixth  article). 

September  21.  1919. 
Memorandum  for  Gren.  Orowder. 

Subject:  Effect  of  the  revision  of  1916  upon  charges  laid  under  the  general  (old  62<i> 
article  of  war. 

1.  During  the  fiscal  year  ending  June  30, 1916,  the  total  number  of  offenpes  of  which 
men  were  con\-icted  by  courts-martial  of  all  clafl»es  (general,  special,  and  summary; 
was  58,957.  Of  these  33,767,  or  57  per  cent  of  the  total  number,  were  upon  charges 
laid  under  the  sixtv-aecond  article  of  war. 

2.  The  re'v^ifiion  of  1916  went  into  effect  on  March  1,  1917.  It  is  therefore  necessary 
to  divide  the  fiscal  year  ending  June  30,  1917.  into  two  periods.  Certain  ofTenses 
were,  during  the  firat  eght  months  of  that  year,  charged  under  the  sixty-second 
article,  while,  during  the  Ipst  one-third  6f  the  year,  these  same  offenses  were  charppd 
under  various  specific  articles  of  the  new  code.  As  to  the>e  offenses  I  have  assumed 
that  two-thirds  of  the  cha-rges  were  laid  under  the  old  general  article,  and  one-third 
under  some  specific  article  of  the  new  code.  Upon  this  assumption  the  following 
statement  is  made : 

During  the  fiscal  year  ending  June  30,  1917,  the  total  number  of  offenses  of  which 
men  were  convicted  by  courts-martial  of  all  classes  (general,  s^^ecial,  and  summary! 
was  105,946,  of  which  about  51,000,  or  48  per  cent,  were  upon  charges  laid  under  the 
sixty-second  article  of  war. 

3.  The  records  of  this  office  do  not  show  the  specific  articles  of  war  under  which 
offenses  have  been  charged  subsequent  to  June  30, 1917,  nor  the  offenses  of  which  men 
have  been  convicted  by  special  and  summary  courts-martial.  I  think  it  may  tie 
assumed  that  the  instruction  contained  in  paragraph  74  (e)  Manual  for  Courts-Martial, 
viz:  That  a  charge  shall  be  laid  un^er  a  specific  article,  whenever  possible,  has  been 
generally  followed.     Upon  this  assumption  the  following  facts  are  stated: 

During  the  fiscal  year  ending  June  30,  1918,  the  total  number  of  offenses  of  which 
men  wore  con\dcted  by  general  courts-martial  was  17,202.  Of  these,  13,085  were  con- 
victions of  offenses  which  could  have  been  chai*£red  tmder  a  specific  article  of  war, 
and  4,117,  or  about  24  per  cent  of  the  total  number  were  upon  charges  which  could 
properly  have  been  laid  under  the  general  (96th)  article. 

During  the  fiscal  year  ending  June  30,  1919,  the  total  number  of  offenses  of  which 
men  were  convicted  by  general  courts-martial  was  20,933.  Of  these,  about  15,33.^ 
were  upon  charges  which  could  have  been  laid  under  a  specific  article,  ixhile  about 
5,600,  or  about  26  per  cent  of  the  total  number  were  upon  charges  which  could  properly 
have  been  laid  imder  the  general  (96th)  article. 

John  P.  Dinsmore, 
Lieutenant  Colonel ^  Judge  Adrocatt, 

(E)  GENERAL  ORDERS,  NO.  7,  WAR  DEPARTMENT,  JANUARY  17,  1918,  AS  AFFECTINO 
RECOMMENDATIONS  OF  CLEMENCY  BY  THE  JUDGE  ADVOCATE  GENERAL. 

Charge, — ^That  General  Orders  No.  7  prevented  or  hindered  recom- 
mendations of  clemency  by  the  Judge  Advocate  General. 
Gen.  Ansell  says: 

But  the  duties  of  the  jTidge  Advocate  General  were  so  defined  there,  I  said,  that  vc 
would  be  limited,  in  the  administration  of  military  justice,  to  what  was  set  out  in  that 
order,  and  that  we  would  be  denied  the  power,  which  I  deemed  to  be  a  very  necessar>' 
one,  in  the  adminifltration  of  military  justice,  to  recommend  clemency  to  the  Presi- 
dent of  the  United  States  in  all  cases.     So  it  had  been  held  while  I  was  awav  that  this 
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order  acted  as  a  limitation  to  that  effect,  upon  these  reviewB  and  studies  we  made 
siiice  the  time  of  the  publication  of  General  Orden,  No.  7,  until  after  I  got  back 
*    ♦    *     (p.  182). 

\\lien  I  got  back  I  took  the  bull  by  the  homB,  because  it  was  nothing  lese  than  that, 
and  I  revereed  what  the  Acting  Judge  Advocate  General  had  in  my  absence  very 
pmperly.  as  a  matter  of  law,  held  to  be  the  limitations  placed  upon  our  off ce  to  recom- 
meDd  clemency,  and  instructed  the  boards  to  review  and  recommend  clemency  in 
proper  cases. 

Senator  Chambbblain.  To  recommend  to  the  President? 

Mr.  AxsET.L.  To  the  President,  or  to  a  subordinate  commander.  I  wish  to  say 
here  that  i^hen  we  began  to  recommend  this  clemency  to  these  commanding  generals 
below,  it  had  to  be  done  with  a  delicacy  that  does  not  speik  well  for  justice.  They 
are  men  of  power,  supported  by  the  War  Department,  and  they  wanted  no  intorfer- 
e'^ce  from  a  mere  lawyer,  and  frequently  we  got  very  sharp  retorts  from  them  to  the 
effect,  "You  had  better  mind  your  own  business;  we  know  what  this  requires." 

Senator  (^hamberlain.  They  were  superior  in  rank  to  the  men  who  made  the 
recommendations. 

Mr.  AxsKLL.  Yes.  They  are  major  generals,  and  at  best  the  head  of  my  office  was 
only  a  brigadier  (p.  182). 

Answer. — General  Orders  No.  7  never  hindered  recommendations 
of  clemency.  The  fact  is  that  the  practice  of  the  Judge  Advo- 
cate Generars  Office  in  recommending  clemency  was  never  inter- 
rupted. Recommendations  for  clemency  in  appropriate  cases  have 
always  been  made.  Nothing  was  contained  in  General  Orders  No.  7 
preventing  or  restricting  that  practice,  nor  have  I  ever  heard  until 
now  that  such  an  interpretation  of  the  order  was  ever  suggested  by 
anyone.  No  such  view  of  it  was  taken  by  Gen.  Ansell.  He  did  not 
raise  that  objection  in  his  memorandum  in  opposition  to  General 
Orders,  No.  7,  nor  did  he,  while  acting  himself  on  these  cases,  enter- 
tain such  a  view.  As  late  as  April  17,  1918,  two  months  and  a  half 
after  General  Orders,  No.  7,  had  been  in  force  and  just  before  his 
departure  for  France,  I  find  Gen.  Ansell  himself  returning  a  record 
to  a  division  conunander  with  advice  that  the  sentence  was  legal, 
coupled  with  a  recommendation  that  it  be  mitigated.  (Case  112666, 
Clifton  Cox,  Apr.  17,  1918.)  During  Gen.  Anseirs  absence  in  France, 
the  Acting  Judge  Advocate  General  was  Col.  James  J.  Mayea,  who 
certainly  recommended  clemency  in  one  case  within  General  Orders 
No.  7.  (Case  1 15198,  James  Cox,  June  19, 1918.)  Whatever  instruc- 
tions Gen.  Ansell  gave  upon  his  return,  to  recommend  clemency  in 
proper  cases,  inaugurated  no  new  practice  in  this  respect.  To  recom- 
mend clemency  it  was  never  necessary  to  do  violence  to  General 
Orders  No.  7. 

To  the  same  eflFect  is  the  testimony  of  Col.  Clark  and  Col.  Davis 
given  before  the  Senate  MiHtary  Affairs  Committee  in  February  of 
1919.    Col.  aark  said: 

Now,  I  may  say  that  under  General  Orders  No.  7,  which  was  put  in  operation  in 
January,  1918.  the  record  came  direct  to  the  Judge  Advocate  General,  and  we  built 
up  a  practice  during  the  months  of  January,  February,  March,  April,  and  May,  while 
I  was  in  that  section,  of  not  only  calling  attention  to  juriedictional  and  legal  defects, 
bat  also  accompanying  the  record  with  a  recommendation  as  to  the  place  of  confine- 
pent,  and  the  quantity  of  punishment  that  should  be  imposed,  with  a  view  of  secur- 
ing some  uniformity  of  policy  in  respect  to  the  amount  of  punishment  imposed  for 
certain  classes  of  ofienses.  1  do  not  know  what  became  of  that  practice  after  I  left  the 
section,  but  understand  that  there  was  a  change  (pp.  186, 187). 

Col.  Davis  said : 

I  may  say  to  you,  sir,  that  in  practically  all  of  those  cases  the  sentence  has  been 
scaled  down  on  the  recommendation  of  the  Judge  Advocate  General  to  what  that  office 
^ught  should  be  the  case. 
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Since  General  Orders  No.  7  went  into  effect,  there  is  not  a  man  in  the  whole  9PT\'it^ 
Hcntenced  to  be  dishonorably  discharged  and  to  a  long  term  of  confinement  wh  «•»• 
cahe  hap  not  been  paneed  upon  by  the  Jiidg:e  j^dvocate  General's  Office,  by  the  bonnl 
of  review  since  that  has  b€»en  constituted,  and  his  case  passed  upon  for  the  ver>'  v^ir- 
pope  of  determining  the  amount  of  punishment  which  that  man  should  ser\'e.  lit-  y 
m  the  disciplinary  barracks  at  this  time  serving,  not  the  punishment  which  the  curt 
awarded  him,  but  the  punishment  which  the  Judge  Advocate  General's  Office,  a]tt»r 
reviewing  the  case,  thinks  he  ought  to  bear  (p.  221). 

And  again,  Col.  Davis  said,  outlining  the  progress  of  a  case: 

Now,  General  Orders  No.  7  requires  them  to  suspend  the  execution  of  a  eent«*Ti''^ 
until  it  is  reviewed  in  the  office  of  the  Jud^e  Advocate  General.  The  Jiidjje  Adv.  ustf 
General  reviews  that  sentence  and  advises  the  commanding  officer  out  there  at  lamp 
Meade  as  to  the  result  of  his  reWew.     ♦    ♦    ♦ 

The  sentence  of  dishonorable  discharge  would  be  suspended  by  the  reviewiii:: 
authnrity  and  the  man  would  be  sent  under  that  suspended  sentence  to  the  dir^^ipli- 
nary  barracks.  The  disciplinary  barracks  for  ('amp  Meade  would  be  Fort  Jav.  N.  Y. 
He  is  sentenced  to  10  years,  and  after  review  the  Judge  Advocate  Generals  Of  Vm<' 
recommends  that  9  years  of  the  sentence  of  confinement  be  remitted.  Then  the  m  "D 
stands  under  a  sentence  of  dishonf)rable  discliarge  which  has  been  suspended  niijil 
he  is  released.  In  other  words.  S'enat:)rs,  the  unexecuted  pr)rti(m  of  that  sent»-ip  *- 
may  be  remitted  and  the  man  restored  to  duty  without  being  dishonorably  dischanr»'«l, 
and  he  can  be  put  right  back  in  the  Army  (pp.  222, 223). 

Col.  Davis  further  said: 

Yes,  sir.  I  might  say,  that  Gen.  Ansel  1.  in  his  letter  to  Congressman  Burnett,  «:l^s 
that  in  1918,  September,  1918,  he  directed  hLs  board  of  review  to  suggest  to  reviewiii.: 
authorities  the  ver>'  corrective  action  which  had  been  applied  between  Novem'?»»T, 
1917,  and  April.  1918.  It  was  at  that  time  opposed  by  him  on  the  ground  that  it  w.k' 
not  correct  procedure  according  to  his  theory  of  what  the  law  authorized  (p.  225 1. 

Col.  Davis,  in  his  testimony,  was  dealing  with  the  period  prior  to 
his  own  relief  from  duty  in  the  Military  Justice  Division  of  the  ofiice, 
which  occurred  about  the  middle  of  May,  1918  (p.  200). 

The  Inspector  General  says  in  his  report  of  May  S,  1919,  upon 
"Investigation  of  the  controversies  pertaining  to  the  office  of  the 
Judge  Advocate  General : ' ' 

The  provisions  of  General  Orders  No.  7  became  effective  on  February  1,  19]  s 
From  that  date  until  April  15.  1918,  the  Judge  Advocate  General  nf)t  only  recom- 
mended to  reviewing  authorities  that  corrective  action  be  taken  where  illee:ility 
appeared  in  the  proceedings,  but  brought  to  their  attention,  with  a  view  to  mitigati -n. 
sentences  which  were  unduly  severe.  During  this  period  all  cases  arising  uih1»t 
General  Orders  No.  7,  before  final  acti(m  thereon,  were  handled  either  independenrly 
by  Col.  Davis,  Chief  of  the  Military  Justice  Division,  or  by  General  Orowder  u;>  n 
recommendation  from  (5ol.  Davis.  This  was  partly  because  Col.  Davis  had  draitr-d 
the  orders,  and  was  in  sympathy  with  them,  and  also  because  Gen.  Ansell.  alter 
publication  of  the  orders,  was  plainly  antagonistic. 

IV.  Gen.  Ansell's  Inaccurate  Statements. 

(A)  REVIEW  OF  RECORDS  OF  TRIAL  IN  JUDGE  ADVOCATE  GENERAL'S  OFFICE. 

CJiarge. — Gen.  Ansell  said  to  this  subcommittee,  on  the  hearing 
on  S.  64 : 

Why,  Senator,  we  did  not  review.  ♦  ♦  ♦.  We  revised  officers*  cases,  we  re\i.^Hl 
death  cases,  and  we  got  little  further.  There  was  one  man,  not  always  the  beet  roan, 
and  with  all  too  much  to  do,  who  revised — that  is  looked  over — the  other  cases  (p.  134^. 

I  say  that  the  cases  were  not  properly  reviewed.  I  say  that  they  were  not  all 
reviewed;  that  there  were  only  a  few  of  them  that  were  reviewed,    *    *    *    (p.  lo:*-- 

Answer, — The  truth  is  to  the  contrary. 

The  truth  is  (1)  that  penitentiary  sentences  were  reviewed  during 
the  war  and  still  arc;  in  precisely  uie  same  way  and  with  the  same 
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as  officers'  cases  and  death  sentences;  and  (2)  that  all  other 
nces  were  and  are  carefully  examined  by  at  least  two  officers — 
r  sentences  not  carrying  dishonorable  discharge  in  the ''  Retained 
rvice  Section,"  and  disciplinary  barracks  sentences  in  the  ''Dis- 
tary  Barracks  Section"  of  the  office — Fi^st,  by  an  officer  to  whom 
ase  is  assigned;  and,  second,  by  the  chief  of  the  section:  and  in 
'  of  those  cases  written  reviews  are  prepared  and  examined  by 
officers  in  addition.     Nor  is  it  true  tliat  the  officers  serving  in 
sections  were  not  among  the  best  men  in  the  office ;  for  example, 
E.  H.  Ijewis,  former  assistant  attorney  general  of  the  State  of 
York,  was  for  a  long  time  chief  of  the  retained  in  service  section, 
?'ed  by  Maj.  Walter  M.  Krimhill,  former  assistant  United  States 
ct  attorney  at  Chicago.     Maj.  (now  Lieut.  Col.)  J.  A.  Tyson, 
ninent  lawyer  of  Mississippi,  at  present  acting  p.s  counsel  to  tho 
1  of  War  Purchase  Supplies,  was  chief  of  the  Disciplinary  Bar- 
Section;  succeeded  by  Maj.  Charles  Harris,  now  president  pro 
or©  of  the  Senate  of  the  State  of  Kentucky,  and  then  by  Maj. 
■alvin  Wells,  another  well-known  Mississippi  Imvyer,  formerly 
ta.ry  of  the  campaign  committee  of  Senator  Harrison. 
the  penitentiary  section  also  were  many  of  the  most  capable 
in  the  office,  including  at  various  times  such  men  as  Maj.  S.  S. 
et,  formerly  president  of  the  State  Bar  Association  of  Georgia, 
G.  P.  Middleton,  a  leading  trial  lawyer  of  Philadelphia,  Maj. 
,  Adams,  another  eminent  Georgia  lawyer,  Maj.  Junius  Adams, 
counsel  for  the  American  Liquidation  Commission  in  Europe, 
others  of  similar  ability  and  standing.     Among  tlie  cliiefs  of 
section  were  Maj.  Henry  W.  Runyon,  a  very  capable  New  Jersey 
»r;  followed  by^  Maj.  E.  F.  Noble  of  Pittsburgh,  now  secretary  of 
imerican  Liquidation  Commission  in  Europe;  and  then  by  Sfaj. 
rt  Bright,  one  of  the  most  prominent  la\N-yers  of  Pliiladelphia. 
ben  reviews  were  required  from  this  section  of  all  penitentiary 
,  which  afterwards  went  through  the  hands  of  the  board   of 
w  and  of  Col.  B.  A.  Read,  the  chief  of  the  Military  Justice 
lion  of  the  office,  before  reaching  the  head  of  the  oflicc  lor  signa- 
-in  just  the  same  way  as  the  death  and  dismissal  causes.     Prior 
)vember  6,  1918,  penitentiary  cases  went  through  the  same  board 
view  as  the  deatli  and  dismissal  cases.     After  the  institution  of 
'second  board  of  review''  on  November  6,  1918,  penitentiary 
went  to  that  board,  which  was  composed  of  three  of  the  very 
t  and  most  experienced  lawyei*s  connected  with  the  Judge  Advo- 
General's  Department;   namely,  lieut.  Col.  J.  Sydney  Sanner, 
resigned  his  position  on  the  bench  of  the  Supreme  Court  of  the 
5  of  Montana  to  enter  tiiis  department;  Lieut.  Col.  S.  Moreland, 
line  years  a  judge  of   the  vSupreme  Court   of   the  Philippine 
ids;  and  Lieut.  Col.  W.  H.  Kirkpatrick,  a  leading  Pennsylvania 
er  with  a  wide  trial  experience. 

(B)  forfeiture:  of  ciTizENsinr. 

uirge. — Gen.  Ansell  says : 

jre  are  certain  offenses— desertion,  for  instance — whieh  (»arry  with  them  inci- 
.1  punishments  in  the  way  of  civil  ciisabilitics.  A  man  convicted  of  desertion  is 
jired.    He  loses  his  right  to  citizenship  and  his  right  to  hold  ofiice,  etc.  (p.  *205). 

ntwer* — ^The  truth  is  to  the  contrary. 
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No  citizen  loses  his  citizenship  except  by  voluntary  expatriation. 
What  Gen.  Ansell  refers  to  is  liis  citizenship  rights  and  his  right  to 
ho]  d  public  office.  The  loss  of  these  rights  as  a  penalty  is  now  confined 
to  the  single  offense  of  desertion  committed  in  time  of  war.  The 
forfeiture  is  not  provided  by  the  Articles  of  War  but  by  special  acts  of 
Congress.  (Rev.  Stat.^  sees.  1996-1998.)  The  original  act  of  March  3, 
1865,  provided  that  all  persons  who  should  desert  the  military  or  naval 
service  in  time  of  peace  as  well  as  in  time  of  war  or  should  leave  the 
United  States  to  avoid  a  draft,  forfeited  their  rights  of  citizenship  or 
to  become  citizens  and  should  be  forever  incapable  of  holding  any 
office  of  trust  or  profit  under  the  United  States  or  of  exercising  any 
right  of  citizens  thereof.  I  was  particularly  active  in  helping  to 
bring  about  a  modification  of  this  civil  war  statute,  which  was  effected 
by  the  passage  of  the  act  of  August  22,  1912,  amending  section  1998, 
Revised  Statutes,  so  as  to  remove  the  penalty  from  desertion  in  time 
of  peace. 

Up  to  1916  there  was  one  other  military  offense  punishable  with 
the  disability  to  hold  office,  namely,  making  or  signing  a  false  muster. 
The  present  Articles  of  War  omit  the  disc^ualification  as  part  of  the 
penalty  for  this  offense.  This  was  done  in  pursuance  of  my  recom- 
mendation to  Congress  as  follows: 

The  further  phrase  "and  shall  thereby  be  disabled  to  hold  any  office  or  employment 
in  the  service  of  the  United  States,"  occurring  in  existing  Articles  of  War  6  and  14  has 
been  omitted  *  *  ♦  for  the  reason  that  punishment  by  way  of  disqualiiication  to 
hold  public  office,  both  civil  and  military,  is  believed  to  be  a  particularly  inappro- 
priate one  to  be  awarded  by  a  military  tribunal ;  and  there  is  this  f luther  reason  *  *  * 
that  the  offenses  specified,  though  grave,  are  not  more  so  than  sundry  other  military 
crimes  for  which  less  severe  penalties  are  provided.  It  is  the  effect  of  this  revision  to 
abolish  this  form  of  punishment — disqualification  to  hold  office — ^in  all  cases  where  it 
is  authorized  in  the  existing  code  (Comparative  Print,  Articles  of  War,  Gen.  Crowdor'e 
note  to  Article  56.) 

(C)  CAMP  GRANT  RAPE  CASES. 

Charge, — Gen.  Ansell  said  before  this  subcommittee  (hearings  on 
S.  64,  p.  262): 

That  as  a  result  of  the  first  trials  in  May  and  June,  1918, 17  men  were  conWcted. 

He  said  further  (p.  263): 

All  of  them  were  convicted  and  they  would  have  been  hanged  by  this  time. 

Answer, — ^The  truth  is  to  the  contrary. 

(1)  On  the  first  trials  in  May  and  June,  1918,  only  15  of  the 
accused  were  convicted,  6  of  whom  were  sentenced  to  hang  and  the 
remaining  9  were  sentenced  to  life  imprisonment;  1  accused  was 
acquitted  as  insane,  and  5  others  were  acquitted. 

(2)  Even  if  the  sentences  imposed  by  the  first  courts  in  1918  had 
been  executed,  only  6  of  the  15  convicted  could  have  been  hanged. 

(D)  PROPORTION  OF  CHARGES  PREFERRED,  REFERRED  FOR  TRIAL;  CONVICTIONS. 

ACQUITTALS. 

Charge, — ^In  his  testimony  recently  given  before  this  subcommittee 
Gen.  Ansell  says: 

Out  of  every  100  sets  of  charges  drafted  by  an  officer  against  an  enlisted  man,  between 
96  and  97  were  tried  (p.  199). 

Answir, — The  truth  is  these  statistics  relate  to  charges  approved 
by  the  commanding  officer  and  forwarded  with  his  reconrmiendation 
of  trial;  not  to  all  charges  "diafted"  by  any  officer. 
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Of  course,  Gen.  Ansell  means  to  be  understood  as  saying:  Out  of 
every  100  sets  of  charges  *' forwarded''  and  not  *^ drafted.  Many 
charges  that  are  drafted  and  presented  to  a  commanding  officer  to 
be  forwarded  for  trial  are  dropped  on  the  preliminary  examination; 
or  referred  for  trial  to  an  inferior  court.  As  to  the  number  of  these, 
no  statistics  are  available.  Amending,  therefore,  the  statement  to 
read  ** forwarded"  and  not  ** drafted,"  Gen.  AnselFs  figures  are 
substantially  correct.  Examinations  of  the  statistics  For  1912. 
1913,  1914,  and  1915  have  been  made,  and  of  the  total  number  of 
sets  of  charges  forwarded  to  convening  authoiities  96.36  per  cent 
were  ordereaby  those  convening  authorities  to  be  tried. 

SAME  SUBJECT. 

CJiarge. — Gen.  Ansell,  in  his  testimony  before  this  subcommittee, 
further  states : 

Between  96  and  98  of  every  100  charges  preferred  result  in  trial  and  conviction  (p. 
266). 

Ariswer, — ^The  truth  is,  again,  the  statistics  relate  not  to  all  charges 
preferred,  but  only  to  those  approved  for  trial,  both  by  the  commaud- 
mg  officer  and  by  the  convenmg  authority*  Even  so,  the  truth  is  to 
the  contrary. 

Gen.  Ansell  undoubtedly  means  to  say  *' referred'^  by  the  convening 
authority  for  trial ;  and  not  *' preferred."  The  statistics  for  a  single 
year — that  of  1918 — have  been  considered,  and  of  those  referred  for 
trial  there  were  acquittals  in  12.01  per  cent;  and,  of  the  convictions 
by  the  court,  reviewing  authorities  disapproved  an  additiphal  5.05 
per  cent;  so  that  the  total  resulting  in  acquittals,  or  disapproval, 
wliich  is  the  equivalent  of  acquittal,  was  17.06  per  cent.  So  that 
the  statement  of  Gen.  Ansell  that  between  96  ana  98  per  cent  of  the 
charges  preferred  resulted  in  trial  and  conviction,  and  between  2 
and  4  per  cent  of  such  charges  resulted  in  acquittals,  is  erroneous. 

Of  course,  these  statistics  take  no  account  of  special  and  summary 
court  charges  di'afted,  preferred,  or  referred  for  trial. 

(E)  STATISTICS  OF  COURT-MARTIAL  TRIALS  FOR  THE  YEAR  PRECEDING  THE 

ARMISTICE. 

Charge. — Gen.  Ansell  says,  in  his  testimony  before  this  subcom- 
mittee: 

For  the  year  immediately  precedinj?  the  armistice,  accord ini?  to  the  reports  that  I 
have,  there  were  28,000  general  courts-martial  out  of  an  army  of  an  average  of 
2,000,000.  We  know  the  size  of  the  army  the  year  before  the  armistice,  and  we  know 
the  size  of  the  army  at  the  time  of  the  armistice,  and  I  roughly  estimate  it  at 
2,000,000  men  average. 

In  the  inferior  courts  during  the  same  period  there  were  between  340,000  and 
360,000  cases  (pp.  190,  191). 

I  do  not  know  how  the  inferior  court  cases  were  divided  between  special  courts 
and  summary  coiut»j;  we  have  no  way  of  telling  that,  as  those  records  do  not  come  to 
us  except  in  unusual  cases  (p.  191). 

Answer. — The  truth  is  to  the  contrary. 

(a)  The  number  of  men  tried  by  general  courts-martial  from 
November  11,  1917,  to  November  11,  1918,  by  months,  is  as  follows: 

1917. 

November  (two-thirds  of  whole  number  of  cases  for  that  month) 482 

December 910 


July.. 

SnpUniber. . 

(Wobnr 

NovMnbto'  (one-thiid  of  «hole  onmber  of  a 


(h)  During  the  fiscal  year  ending  on  June  30,  1(118,  the  total 
Qumber  of  trials  br  summary  courts-martial  in  all  commands 
229,839,  202,085  o'f  wliich  rcsulteti  in  c«nrictions  and  9,732  in 
actiuittols  (some  commands  did  not  report  the  numb(!r  of  convictions 
and  acquittals).  During  the  same  period  the  total  number  of  triak 
by  special  courts-martial  was  14,715,  of  which  i:J,275  resulted  in 
convictions  and  1,440  in  acquittals. 

Incomplete  reports  for  the  fiscal  year  ending  June  30,  1919.  show 
A  total  number  of  200,614  trials  by  summary  courts-martial,  of  which 
189,270  resulted  in  convictions  and  11,344  in  acquittals:  and  23,434 
trials  by  special  courts-martial,  of  which  20,565  resulted  in  coovie- 
tions  and  3,069  in  acquittals. 

(c)  Taking  two-thirds  of  the  total  number  of  trials  by  special  and 
summary  courts-martial  during  the  fLscal  y<^ar  ending  June  30,  ItUS, 
and  one^third  of  the  total  number  of  trials  by  those  courts  during  th« 
fiscal  year  ending  June  30,  1919,  it  may  be  stated  that  there  were, 
between  November  11,  1917,  and  November  11,  1918,  a  total  of  about 
218,752  trials  by  summary  courts-martial  and  about  17,971  trials 
by  special  eourtii-martial,  or  a  total  of  236,723  trials  by  inferior 
courts. 

In  order  to  supply  the  figures  upon  trials  by  inferior  courts  during 
the  fiscal  year  ending  June  30,  1919,  concernmg  which  reports  have 
not  yet  reached  this  office,  I  estimate  (liberally)  that  a  total  of  35,000 
cases  ought  to  be  added  to  the  number  quoted,  to  be  divided  as 
follows:  Summary  court  trials,  90  per  cent;  special  court  trials,  10 
per  cent. 

Ailding  thfse  tigun^s  to  those  filrpiidy  (|uotcd  it  mav  be  stated  that 
the  tot.jil  number  of  triiils  l>v  siinimnrv  and  special  courts- martial 
from  November  11,  1917,  to  Novemberll,  1918,  was  about  271,723; 
as  against  340,000  to  360,000,  as  stated  by  Gen.  Anscil. 

(a)  The  Judge  Advocate  General's  published  report  for  1918  (p.  15) 
shou's  a  segregation  between  special  and  summary  court  statistics, 
(f)  Summarizing,  therefore,  we  have,  for  the  year  immediatelv 
preceding  the  armistice,  about  15,182  trials  by  general  courts-martial, 
as  against  28,000,  as  stated  by  Gen.  Ansell;  and  about  272,000  trials 
by  inferior  courts,  as  against  340,000  to  360,000,  as  stated  byGeD. 
Ansell.  We  also  find  that  the  Judge  Advocate  General's  puBlisbed 
report  for  191S  (p.  15)  shows  a  segregation  between  special  and  sum- 
mary court  statistics. 
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(F)  CLEMENCY  BOARD. 

•  Charge, — Gen.  Ansell,  in  his  testimony  before  this  subcommittee^ 

further  states: 

The  Judge  Advocate  General  orf^nized  this  special  board  of  clemency  review,  con- 
sisting of  three  lawyers  chosen,  as  I  say,  especially  because  they  reflected  absolutely 
the  views  of  the  department  and  the  Juage  Advocate  Greneral.  Seldom  or  never 
coold  that  board  find  a  case  poorly  tried.  They  were  all  well  tried.  So  that  every 
case  that  the  clemency  examiner  reported  as  poorly  tried  went  to  this  clemency 
board,  when  they  would  report  back  to  the  Judp^e  Advocate  General,  frequently  in 
language  characterized  by  brusqueness  and  unjudicial  temper.  They, would  say,  "It 
is  absimi  to  say  that  this  case  was  poorly  tried ''  (p.  196). 

Gen.  Ansell  also  states: 

More  than  60  per  cent  of  these  cases  were  so  badly  tried  that  no  man — ^no  £air-minded 
and  intelligent  man — could  say  that  the  records  can  be  relied  upon  to  sustain  any 
punishment  (p.  119). 

Answer, — ^According  to  a  report  prepared  by  Lieut.  Col.  J. 
Sydney  Sanner  (former  justice  of  the  Supreme  Court  of  Montana), 
rnaJTman  of  the  special  board  of  review  referred  to  by  Gen.  Ansell, 
under  date  of  June  15,  1919,  the  special  clemency  board  had,  on  that 
date,  considered  4,268  cases,  of  wnich  1,010  had  been  passed  on  by 
the  special  board  of  review.  If  it  is  true,  as  stated  by  €ien.  Ansell, 
that  '^  every  case  that  the  clemency  exammer  reported*  as  poorly 
tried  went  to  the  clemency  board,  then  Gen.  Ansell's  statement 
that  '^more  than  60  per  cent  of  those  cases  were  so  badly  tried  that 

*  *  *  no  fair-minded  and  intelligent  man  could  say  the  records 
can  be  relied  on  to  sustain  any  punishment,"  is  inaccurate,  since  on 
June  15,  1919,  out  of  4,268  cases  considered  by  the  special  clemency 
hoard,  only  1,010,  or  about  25  per  cent,  had  been  reported  by  the 
clemency  examiner  as  ''poorly  tned." 

Of  the  1,010  cases  referred  to  the  special  board  of  review,  that 
hoard  found  that  342  were  fairly  characterized  as  "poorly  tried," 
''bad,"  "doubtful,"  or  "unsatisfactory";  and  that  of  those  342 
*' poorly  tried"  cases  the  characterization  was  justified  in  206  by 
the  admission  of  improper  evidence;  in  136  by  the  inertness  or  inade- 
quacy of  counsel  for  the  accused;  in  69  by  poor  preparation  on  the 
part  of  the  prosecution;  in  42  by  errors  of  the  court  in  rulings  at 
the  trial;  and  in  32  by  the  fact  that  no  evidence  was  presented 
aliunde  the  plea  of  ^ilty. 

[In  other  words,  m  approximately  143  of  these  cases,  the  charac- 
terization was  justified  on  more  than  one  of  these  grounds.] 

The  report  also  shows  that,  of  the  4,268  cases  considered  by  the 
special  clemency  board,  a  trifle  under  1  per  cent  were  bad;  a  trifle 
under  2  per  cent  were  bad,  doubtful,  or  unsatisfactory;  a  trifle  under 
5  per  cent  show  formal  irr^ularities;  a  trifle  over  8  per  cent  were 
poorly  tried. 

(G)  BAME  SUBJECT-CLEMENCY  BOARD. 

Charge. — Gen.  Ansell,  in  his  testimony  before  this  subconmiittee, 
further  states : 

Somp  time  in  earlv  March  I  observed  that  the  clemencv  examiners,  the  officenj  who 
made  the  records,  evidently  did  not  underHtand  the  con  si  derations  that  would  have 
tfovemed  me  in  examining;:  the  rc»cordrt  for  purpow^n  of  clemency.  They  were  ile- 
ferrin!:  too  much  to  the  record.  They  were  aj>proachinj^  it  an  they  would  review  a 
record  for  determining  errorv  of  low.  and  were  not  taking  into  account  what  the  record 
reHected  of  the  human  situation;  not  f?ovemed  by  those  a«pectH,  but  Himply  by  the 
legal  determinations  of  the  record    *    *    *    (p.  192>. 
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Senator  Lenroot.  Do  I  understand  by  that,  General,  that  the  policy  was  that  if 
they  found  what  would  have  been  in  a  civil  court  a  reversible  error  they  would  rec- 
ommend clemency,  but  otherwise  not?  (p.  192). 

Mr.  Ansell.  It  was  lar^^ely  that;  and  they  were- pretty  strict  about  the  reversible- 
error  proposition  also.  Yes,  Senator;  that  probably  expresses  it  as  accurately  as  it 
could  be  expressed  (p.  192). 

Answer. — ^The  truth  is  to  the  contrary. 

The  report  of  the  special  board  of  review  referred  to  in  the  last 

E receding  paragraph  shows  that  of  the  first  4,268  cases  considered 
y  the  special  clemency  board  the  question  of  the  legal  sufficiency  of 
the  record  was  raised  by  the  clemency  examiner  in  only  1,010  cases, 
or  about  25  per  cent  of  the  entire  number. 

From  February  25,  1919,  to  September  29,  1919,  inclusive,  6,S24 
cases  had  been  considered  by  clemency  agencies  in  the  office  of  the 
Judge  Advocate  General,  f  rior  to  the  time  at  which  these  cases 
were  considered  by  the  special  clemency  board,  the  record  of  trial  in 
each  of  the  cases  considered  by  that  board  had  been  examined  as  to 
its  legal  sufficiency  by  at  least  one  officer  in  the  office  of  the  Jud^e 
Advocate  General,  and  many  of  these  records  had  been  examined  by 
more  than  one  officer.  Of  the  6,824  cases  examined  by  the  special 
clemency  board  during  the  period  stated,  clemency  in  some  form 
was  recommended  in  5,584  cases,  or  about  82  per  cent  of  the  entire 
number,  and  as  a  result  of  this  examination  a  reduction  in  the  avera£:e 
sentence  has  been  brought  about  equal  to  about  73  per  c^nt  of  the 
average  sentence  adjud2:ed  in  the  cases  considered.  This  shows,  not 
that  the  records  of  trial  in  these  cases  were  legally  insufficient  or  the 
sentences  were  generally  considered  to  have  been  too  severe  when 
imposed,  but  merely  that  the  return  of  conditions  approximating: 
those  of  peace  has  niade  possible  an  amelioration  of  tne  rigors  of 
punishment  required  in  time  of  war. 

I  append  a  statistical  report  by  Lieut.  Col.  N.  D.  Ely,  of  the  Judge 
Advocate  General's  office: 

I. 

Siutistics  based  on  clemency  memoraiida, 

1.  Total  number  of  cases  finally  passed  upon  during  the  period,  Feb.  25  to  Oct. 

15,  inclusive 7,  ?ft7 

2.  Less  total  number  of  life  sentence  cases 112 


3.  Balance,  considered  under  subdivision  II 7, 0.^-> 

II  (exclusive  of  life  sentences). 

1.  Number  of  unexecuted  sentences  to  confinement  wholly  remitted 2, 07'^ 

2.  Number  of  unexecuted  sentences  to  confinement  partially  remitted,  or  other 

clemency  granted 3. 740 

3.  Number  of  cases  in  which  no  clemency  was  extended 1,  > ' 

4.  A vera<j:e  sentence  to  confinement  before  remissions vears. .    6. '  > 

5.  Avera'^e  sentence  to  confinement  remaining  after  remissions do 1.  M » 

6.  Per  cent  of  reduction 72.^^ 

Ill  (included  in  subdivision  II). 

1.  Number  of  men  recommended  for  or  authorized  to  apply  for  discharge  in 

accordance  with  A.  R.  139  and  in  the  form  provided  in  section  3,  A.  R.  150.      .>•»! 

2.  Number  of  men  recommended  for  restoration  to  duty  or  authorized  to  apply 

for  restoration 4*^'^ 

3.  Total  number  of  cases  in  which,  as  shown  by  item  No.  3S  (mental  ailments) 

on  clemency  memoranda,  the  mental  condition  of  the  prisoner  was  espe- 
cially considered 1 ,  tJX' 
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IV. 

iber  of  life-sentence  cases  in  which  clemency  was  denied 90 

aber  of  life-sentence  cases  in  which  clemency  was  extended 22 

22  life  sentences  in  which  clemency  was  granted  were  reduced  as  follows: 
Qe  to  40  yean;  six  to  20  years;  five  to  15  years;  one  to  10  years;  one  to 
jrears;  one  to  7  years;  three  to  5  years;  one  to  4  years;  one  to  3  years;  two 
2  years. 

J  number  of  case3  in  which  no  clemency  was  extended 1, 370 

cent  of  total  cases  in  which  no  clemency  was  extended 19. 00 

cent  of  total  cases  in  which  the  mental  condition  of  the  prisoner  was 
nsidered 22.2 

(H)  SAME  SUBJECT.    ORGANIZATION  OF  THE  CLEMENCY  BOARD. 

irge. — Speaking  of  the  organization  of  the  clemency  boards, 
.\nsell  makes  the  following  statements : 

Crowder  takes  credit  that  the  existing  clemency  board,  upon  which  I  am  still 
president,  was  established  by  him  upon  his  return  to  this  ofiice,  as  though  he 
tred  the  situation  necessitating  it  (p.  222). 

lUst  be  permitted  to  say  this:  Every  organ  of  that  ofTice  (the  J.  A.  G.  O.) 
Mi  to  secure  ♦  ♦  ♦  moderation  of  sentences — which  now  he  (the  Judge 
ite  Creneral)  calls  so  effectively  to  his  aid — was  instituted  by  me  and  by  me 
Without  any  authority  from  or  help  of  the  Judge  Advocate  General  I  organ- 
*  *  *  the  clemency  board — and  it  was  my  effort,  taken  in  his  absence,  that 
I  the  necessity  for  the  special  clemency  board,  which,  though  restricted  in 
!overt  way  by  the  department  and  the  office  of  the  Judge  Advocate  General, 
ne  so  much  recently  to  reduce  sentencen.  The  Judge  Advocate  Generars 
e  has  been  one  of  absolute  reaction.  He  has  not  approved  of  such  organization; 
not  approved  of  my  efforts  to  secure  correctno3s  of  court-martial  judgmonte 
eration  of  them  (p.  244). 

9wer, — ^This  statement  of  Gen.  AnselFs  is  widely  variant  from 
icts.  They  are  all  summarized  in  the  attachea  memorandum; 
in  an  appendix  to  the  memorandum,  is  set  forth  the  entire 
}pondence  on  the  subject.  Let  the  facts  speak  for  themselves, 
isert  here  a  chronological  statement  concerning  the  organization 
p  special  clemency  board  in  the  ofiice  of  the  Judge  Advocate 
ral,  together  with  copies  of  original  documents  relating  thereto. 

lANDUM  CONCERNING  THE  CREATION  OF  THE  SPECIAL  CLEMENCY  BOARD  IN  THE 
OFFICE   OF  THE  JUDGE   ADVOCATE   GENERAL. 

ibit  1,  January  11,  1919:  Memorandum  from  Acting  Judge  A(ivocate  General 

.  to  the  Secretary  of  War. 

libit  2,  January  13,  1919:  Letter  from  the  Secretary  of  War  to  Gen.  Crowder, 

litting  foregoing  memorandum. 

libit  3,  January  18,  1919:  Memorandum  from  Gen.  Crowder  to  the  Secretary  of 

•eplying  to  foregoing  and  transTiitting  Exhildt  4. 

dbit  4,  January  17,  1919:  Form  of  order  limiting  punishmenta  for  offenses  com- 

1  since  the  armistice  (published  by  The  Adjutant  General's  telegram  of  Jan.  22, 

libit  5,  January  20,  1919:  Memorandum  from  the  Secretary  of  War  to  Gen. 

:er,  approving  recommendations  in  Exhibit  3. 

libit  6,  January'  28.  1919:  Office  order  No.  18,  J.  A.  G.  C,  signed  by  Gen. 

;er»  organizing  and  appointing  clemency  board. 

dbit  7:  Plan  Tor  carrying  out  work  of  clemency  board,  suggested  by  board  and 

ved  by  Gen.  Crowder. 

libit  8,  March  5.  1919:  Memorandum  assigning  officers  to  three  divisions  of 

Qcy  board  and  announcing  rules  of  proct»dure. 

*rior  to  the  creation  of  the  clemency  board  on  Januar>'  28.  1919,  there  had 

i,  as  an  integral  part  of  the  military  justice  division  of  the  office  of  the  Judge 

Ate  General,  the  clemency  and  restoration  section.    A  description  of  the  func- 
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tioiu!  of  the  clemency  section  and  a  detailed  statement  of  the  attitude  toward  ca^ofl 
arising  daring  the  war  are  foreign  to  the  subject  of  this  memorandum,  but  it  may 
properly  be  stated  that  the  clemency  section  had  not  followed  the  policy  of  recom- 
mending reduction  of  sentences  to  confinement.  In  those  cases  where  under  all  the 
circumstances  the  prisoner  was  deemed  to  have  served  a  sufficient  portion  of  the  ten- 
tence,  his  release  was  recommended;  while  in  other  cases,  clemency  was  not  recom- 
mended, or  was  not  recommended  ''at  this  time/' 
•  2.  On  January  11,  1919,  Actine  Judge  Advocate  General  Ansell  wrote  a  memo- 
randum to  the  Secretary  of  War  (Exhibit  1),  commenting  on  eight  particular  cases 
and  severely  criticizing  the  procedure  of  courts-martial  and  reviewing  authorities. 
He  said,  among  other  things:  ''I  am  convinced  that  courts-martial  and  approving 
authorities  are  abusing  their  judicial  powers  in  awarding  and  approving  such  sentena  s. 
Such  sentences  are  extremely  harsh  and  cruel.  ♦  ♦  ♦  From  every  point  of  \iew 
they  are  a  travesty  upon  justice.*' 

Ue  stated  that  in  a  great  number  of  cases  he  had  invited  the  attention  of  convening 
authorities  to  the  great  severity  of  the  punishment;  and  concerning  the  eight  csff-s 
commented  on  by  him,  he  stated  that  he  would  call  the  attention  of  the  reviewing 
authority  to  the  severity  of  the  sentences  and  in  some  of  them  suggest  remiasions  or 
further  reductions. 

He  concluded  by  saying:  "Again  I  have  to  advise  you  that  these  are  not,  in  my 
judgment,  isolated  examples,  but  are  evidence  of  more  general  deficiencies  in  the 
administration  of  military  justice  which  I  have  observed,  at  least  I  believe  I  have 
observed,  during  this  war." 

He  made  no  recommendation,  nor  did  he  suggest  any  remedy  for  the  conditions  be 
characterized.     (See  Exhibit  1.) 

3.  On  January  13,  1919,  the  Secretary  of  War  forwarded  the  foregoing  memorandum 
in  a  letter  to  Gen.  CJrowder  (Exhibit  2),  in  which  he  said: 

"  It  would  seem  entirely  clear  that  there  ought  to  be  some  general  plan  for  reviewing 
and  modifying  sentences  of  the  kind  illustrated  by  him  which  have  been  impt»?*.Hl 
during  the  war  and  are  characterized  by  severity  which  would  not  be  the  case  in  time 
of  peace.  To  be  sure,  the  oftenses  of  which  these  men  have  been  found  guilty  have  a 
somewhat  different  color  and  gravity  during  the  period  of -hostilities,  but  it  goes  with- 
out saying  that  a  review  of  the  sentences  imposed  during  the  last  20  months  will  di^• 
close  (1)  very  unequal  degrees  of  punishment,  and  (2)  perhaps  generally  a  sj'stem  of 
penalties  wmch  the  ends  of  justice  and  discipline  would  not  justify  us  in  enforcing 
now  that  hostilities  have  ceased. 

''I  am  not  able  to  gather  from  Gen.  Ansell's  memorandum  whether  he  recommends 
action  b^  general  order  on  my  part,  addressed  to  all  commanders,  and  imposing 
further  limits  upon  the  severity  of  sentences.  I  do  not  know  what  mv  powers  in  the 
premises  are,  but  if  I  have  the  power  to  issue  such  an  order,  it  would  seem  that  it 
ought  to  be  immediately  prepared  and  issued  so  as  to  stop  now  any  further  accumula- 
tion of  cases  in  which  clemency  would  be  necessary  to  prevent  a  harshness  and  severity 
which  you  and  I  both  agree  are  unnecessary  from  any  disciplinary'  point  of  view." 

4.  Responding  under  date  of  January  18,  1919  (Exhibit  3),  Gen.  Oowder  briefly 
discussea  the  matter  under  the  two  heads: 

(a)  Unequal  punishments  of  courts-martial. 

(b)  System  of  war-time  penalties  no  longer  necessary. 

Alter  stating  that  the  only  issue  is  in  respect  of  the  quantum  of  punishment,  he 
recommended  that  to  meet  the  situation  in  future  a  general  order  be  issued  (see  DtsJx 
Exhibit  4). 

"To  meet  the  past  situation,  I  propose  that  this  office,  after  classifying  the  sentences 
imposed,  shall  proceed  under  approved  rules  to  equalize  punishment  through  recom- 
mendations of  clemency." 

5.  In  his  memorandum  of  January  20,  1919  (Exhibit  5),  the  Secretary  approvBi 
both    recommendations,    and    concerning   the    clemency   recommendation   said 
"I    *    *    *    will  be  glad  to  have  you  undertake  it." 

6.  January  22,  1919,  The  Adjutant  General  issued  by  telegram  the  following  order 
(being  identical  with  Exhibit  4) : 

*'  In  view  of  the  cessation  of  hostilities  and  the  reestablishment  of  conditions  approxi- 
mating those  of  p2ace  both  within  and  without  the  theater  of  war,  the  propriety  vi 
observing  limitations  upon  the  punighing  power  of  courta-martial,  as  established  by 
Executive  order  of  December  15,  1916,  is  obvious.  Where,  in  exceptional  casee.  & 
court-martial  adjudges  or  a  reviewing  authority  approves  punishments  in  excess  *^i 
the  limits  described  in  said  Executive  order,  the  reasons  for  so  doing  shall  be  made  ^ 
matter  of  record.  Trial  by  general  court-martial  "will  be  ordered  only  where  thf 
punishment  that  might  be  imposed  by  a  special  or  summary  court,  or  by  a  commanding 
officer  under  the  provisions  of  the  one  hundred  and  fourth  article  of  wwty  would  I'e. 
under  all  the  circumstances  of  the  case,  clearly  inadequate." 
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"hereafter  the  demencv  board  was  promptly  orsanized.  See  order  of  Gen. 
er  of  January  28,  1919  (Exhibit  6),  and  also  (Exhibits  7  and  8). 
lie  clenaencv  board  has  considered  cases  upon  the  court-martial  records  and 
bta  fumiflhed  from  the  disciplinary  barracks  and  the  penitentiaries  without 
g  for  applications  for  clemency;  the  clemency  section  (first  above  mentioned) 
Dfiiderea  cases  upon  ap|>lications  for  clemency,  appl>ing  generally  the  same 
Ad  standards  for  uniformity  as  the  clemency  board. 

Exhibit  1. 

January  11,  1919. 
mndum  for  the  Secretary  of  War. 

have  just  finished  reviewing  the  general  court-martial  rases  irom  Camp  Dix, 

Genend  Order  7,  which  have  been  presented  to  me  to-day  by  the  Chief  of  the 

y  Justice  Division  of  this  office.    Tnose  casos  relate  of  course  t-o  that  command 

Dut  I  fear  and  have  reason  to  believe  that  they  evidence  a  situation  that  is 

more  general.    This  condition  is  directly  due  to  a  faihirci  upon  the  part  of  the 

nartial — a  failure  which  in  this  case  appears  to  be  abRoUite — to  appreciate  the 

haracter  of  their  judicial  functions  and  a  similar  failure  u])on  the  i)art  of  the 

iin|^  and  reviewing  authority.     Under  the  limitations  of  law.  regulations  and 

as  constmed  in  Uie  War  Department,  this  office  was  Hmitwl  to  advising  the 

ing  authority  as  to  whether  the  record  of  trial  was  "legally  sufficient  to  sr stain 

idingB  and  sentence  of  the  court.''  and  was  not  otherwise  concerned  with  the 

im  of  punishment;  this  upon  the  view,  of  course,  that  the  jurisdiction  of  the 

ling  authority  is  final  and  beyond  review.     NevertheU^ss.  impelled  by  the 

ible  evidence  found  in  the  grc^t  number  of  unjust  sentences  jtassing  through 

fice,   1  have  presumed,  with  a  hesitation  which  the  dc^licacy  of  the  situation 

ids,  to  invite  the  attention  of  convening  authorities  to  the  great  severity  of  the 

iment  in  those  cases  in  which  the  punishment  has  appeared  to  )>(>  so  di8pro])or- 

5  to  the  offense  as  to  shock  the  conscience.     In  the  light  of  wliat  is  tnuispiring 

,  and  doubtless  elsewhere,  I  do  not  regard  that  such  an  adniinistrutiv(>  course, 

in  specific  instances,  is  sufficient  to  achieve  and  (^tablish  military  justice. 

ho  cases  to- which  I  now  invite  your  attention  hav(*  all  come  to  me  to-day  as  a 

[  the  day's  work.    The  officers  who  have  handled  them  in  this  office  and  1  are 

mind  as  to  what  they  reveal  and  as  to  the  ntjcessity  for  the  a])plication  of  curative 

res.     I  will  give  you  a  brief  summarv  of  them. 

[n  thecaseof  Pvt.  Sanford  IJ.  Kvery,  f\)rty-ninth Company.  Thirt^^enth  Ikittalion 
undred  and  fifty-third  Depot  Brigade,  the  uccusfd  was  c(mvict«»d  simply  of 
X  a  pass  in  his  possession  unlawfully,  lie  was  s;*ntenced  to  be  diHhonorably 
igea  with  total  forfeitures  and  to  be  confined  at  liard  labor  for  10  years.  The 
ring  authoritv  reduced  the  confinement  to  three.  We  consider  this  a  tri^^aI 
3,  and  thisoflice  will  doubtless  go  so  far  as  to  siigucst  t^)  the  convcniiiL'  authority 
nasmuch  as  this  soldier  has  aln>ady  been  in  confinement  about  two  months, 
tire  sentence  should  be  remitted. 

In  the  case  of  Pvt.  (Clayton  H.  Cooley,  Thirteenth  Company,  Foirrth  liattalion, 
undred  and  fifty-third  Depot  Urigadi?.  the  accuHcnl  wa.M  found  guilty  of  absence 
it  leave  from  July  29  to  August  '2i\  MHH,  and  from  September  1  to  September  8. 
failing  to  report  for  duty;  e8<'a])ing  fn>in  conlincment  September  1,  IJMS.  The 
sentenccKi  tne  accused  to  be  <Iishonorably  diwrharged  the  service,  to  forfeit  all 
nd  allowances,  and  to  be  confined  at  hard  labor  for  40  years.  The  reviewing 
rity  reduced  the  confinement  to  10  years.  T\\r  man  has  evidently  been  in 
lement  since  last  July.  Even  as  so  reduced,  the  sentence  is  altoi,'et  her  Um)  severe. 
his  office,  in  returning  the  record  to  the  convenim;  authoritv,  will  so  comment. 

it. 

In  the  case  of  Pvt.  <'liarl(»8  Cino.  Seventy-first  Company,  One  hundre<i  fifty- 
Depot  Brigade,  the  accusetl  was  tried  for  disobeying  an  onler  **to  take  his  rilie 
X)  out  to  drill,"  on  November  1.  liHS.  and  on  twaping  fmm  <Mmfin«»meni  on 
(nber  4.  He  was  sentenceil  to  be  diniionorably  dischar^'ed  the  wr\  ice  and  con- 
st har<l  labor  for  'M)  years,  which  period  <if  cMHifinement  the  reviewing  authority 
ed  to  2^.  In  this  cas(\  the  ac<used  clainunl  that  he  wa.s  sick,  and  douhtl<;t«H  lie 
uffering  somewhat  fn)m  veneniU  troubh*.  It  may  be  that  he  wa.s  a  maligner. 
ir  judgment,  the  sentence*,  even  as  nnluced,  was  entin»ly  tiK>  severe,  and  this 
will  so  c*omment  upon  it  to  the  convening  authority. 

In  thecaseof  Pvt.  Calvin  N.  Har])er.  Company  \.  Four  liundnMl  ami  thirt<»enth 

rve  I/abor  Battalion,  tlie  ae'crwd  was  chargiKi  with  desTtitm  and  <-(mvict<Ml  ni 

ice  without  leave  fnmi  the  12t!i  dav  of  Auurust  U»  the  liJth  day  of  November, 

He  was  senteniM^l  to  be  dishonorably  discharKCHl,  to  forfeit  all  pay  and  ailow- 

I,  and  to  be  (ronfined  at  hard  labor  for  20  years,  whi<*h  |>eriod  of  confinement  the 
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reviewing  authority  reduced  to  10.    The  period  of  confiDement  even  as  reduced  is 
unreasonahly  severe,  and  this  office  will  comment  upon  it  accordingly. 

(f)  In  the  case  of  Pvt.  Palvatore  Pastoria,  Company  36,  Ninth  Training  Battalion. 
One  hundred  and  fifty-third  Depot  Brigade,  the  accrsed  was  con\'icted  of  absence 
without  leave  from  the  17th  day  of  Poptemher  until  the  4th  day  of  November,  WK 
The  accused  testified,  and  in  the  absence  of  Government  showing  to  the  contran- 1 
believe,  that  he  went  home  to  a  young  wife  with  a  sick  child,  who  was  having  con- 
siderable diflficulty  in  keeping  body  and  soul  together.  This,  of  coutbc.  does  not 
justify,  but  it  does  extenuate.  The  court  sentenced  the  accused  to  be  dishonorably 
discharged  and  confined  at  hard  labor  for  15  years,  which,  however,  was  reduced  by 
the  reviewing  authority  to  3.  I  think  it  should  be  still  further  reduced,  and  shall  ?o 
suggest  to  the  convening  authority. 

(/)  In  the  case  of  Pvt.  Marion  Williams,  Fifty-eighth  Company,  Fifteenth  Battalion, 
One  hundred  and  fifty-third  Depot  Brigade,  the  accused  was  found  guilty  of  disobey- 
ing the  order  of. his  liei  tenant  to  ''give  me  those  cigarettes;"  behaving  in  an  insub- 
ordinate manner  to  one  of  his  sergeants  by  telling  him  to  ''go  to  hell,"  and  hehavine 
himself  with  disrespect  towards  his  lieutenant  by  saying  to  him  that  he,  the  ac- 
cused, did  not  "give  a  God  damn  for  anybody."  Of  course  there  can  he  no  question 
but  that  such  conduct  can  not  be  tolerated,  but.  after  all,  it  is  of  a  kind  that  appears 
far  more  serious  in  a  set  of  charges  than  in  actuality.  It  was  a  company  rumpns. 
which,  in  my  judgment,  might  have  been  otherwise  dealt  with  or  under  thecirrum- 
stances  of  its  commission,  merited  no  very  long  term  of  confinement.  There  was  no 
evidence  of  previous  misconduct.  The  court  sentenced  the  accused  to  be  dishon- 
orably  discharged  from  the  service,  to  forfeit  all  pay  and  allowances  due  or  to  become 
due,  and  t-o  be  confined  at  hard  labor  for  40  years,  which  period  of  confinement  the 
convening  authority  reduced  to  10.  This  office  will  invite  his  attention  to  the  se- 
verity of  the  sentence. 

(g)  In  the  case  of  Pvt.  Lawrence  W.  Sims,  Forty-ninth  Company,  Fourteenth  Bat- 
talion, One  hundred  and  fifty-third  Depot  Brigaiie,  the  accused  was  conWcterl  of 
absence  without  leave  from  August  8,  1918,  to  November  20,  1918,  and  was  sentenced 
to  be  dishonorably  discharged  and  to  be  confined  at  hard  labor  for  25  years,  which 
period  of  confinement  the  reviewing  authority  reduced  to  10.  Inasmuch  as  the 
record  suggests  that  this  case  was  something  worse  than  absence  without  leave,  this 
office  does  not  feel  justified  in  conunentin^  ujK)n  it  to  the  reviewing  authority.  How- 
ever, the  long  term  of  imprisonment  is  cited  to  show  the  constitutional  tendency  of 
^he  court  to  award  shockingly  severe  sentences. 

(h)  Another  ca^e  has  just  been  handed  me,  that  of  Pvt.  Fred  J.  Muhlke.  Medical 
Corps.  Base  Hospital,  tried  at  Camp  Grant  for  insubordinate  conduct,  which,  at 
worst,  could  not  merit  confinement  for  more  than  a  year  or  so  in  the  disciplinary 
barracks.  The  court  sentenced  the  accused  to  dishonorable  dischaige,  total  forfeiture, 
and  confinement  at  hard  labor  for  50  years.  The  convening  authority  consumed 
some  10  pages  in  his  review  to  show  that  such  punishment  was  well  merited. 

3.  If  these  were  isolated  examples,  they  could  be  corrected,  of  course,  without 
raising  any  serious  question.  But  they  are  not.  I  am  convinced  that  courts-mart i^l 
and  approving  authorities  are  abusing  their  judicial  powers  in  awarding  and  approv- 
ing such  sentences.  Such  sentences  are  extremely  harsh  and  cruel.  Surely  n'^ 
person  having  an  ordinary  sense  of  human  justice  can  intend  that  any  substantial 
proportion  of  such  sentences  shall  ever  be  served.  If  they  are  awarded  to  be  served 
they  will  bring  disgrace  by  their  shocking  cruelty;  if  they  are  awarded  as  a  sort  of 
"bluff"  they  will  bring  sacred  functions  into  disrepute  both  in  and  out  of  the  Anny. 
From  every  point  of  view  they  are  a  travesty  upon  justice. 

4.  If  the  courts  are  blameworthy,  the  convening  and  reviewing  authorities  are  no 
less  so.  They  do  not  instruct  their  courts;  they  approve  of  such  sentenceg  and  permit 
them  to  stand:  they  abuse  their  powers,  and  decline  to  apply  their  judgment  and 
discretion  to  justice,  by  referring  cases  to  courts-martial  under  arbitrary  blanket 
rules  and  without  individualization.  I  have  just  been  furnished  with  an  example 
of  this,  found  in  a  cimp  order  which  provides  as  follows: 

"  Absence-without-leave  case?  in  which  the  offender  has  been  absent  more  than  24 
hours  will  be  submitted  to  a  special  court.  Case?  of  more  than  fivedays*  absence  will 
be  submitted  to  a  general  court." 

"  In  each  instance  where  a  ca<»e  of  absence  without  leave  is  referred  to  a  court  of 
superior  jiu^isdiction  the  court  must  realize  that  it  has  been  referred  to  such  court 
because  it  is  considered  that  an  inferior  court,  with  limited  powers  of  punishment, 
can  not  handle  the  case  with  sufficient  severity." 

I  have  known  of  no  more  flagrant  abuse  of  judicial  power  than  this — and  I  beg  to 
remind  you  that  such  power  is  judicial.  Please  see  Runkel  v.  United  States  (122 
U.  S.,  543)  and  Grafton  v.  United  States  (206  U.  S.,  333).    There  are  numerous  other 
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decisions  to  this  effect.  (The  Army — I  believe  I  may  be  permitted  to  say  the  War 
Department  also — fails  to  distin^ish  between  functions  which  are  judicial  and 
functions  which  are  purely  administrative.) 

This  order  contains,  in  effect,  and  was  intended  to  convey  the  following  directions: 

(a)  AH  absence?  without  leave  will  be  tried  by  courts-martial. 

(6)  Those  for  more  than  one  and  less  than  five  days  will  be  punished  by  six  months' 
confinement  and  six  months'  forfeiture  of  pay.  (The  limit  of  punishing  power  of  a 
special  court.) 

(r)  Those  for  more  than  five  days  will  be  tried  by  a  general  court  and  will  be  pun- 
ished by  dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  from  six 
months'  confitiement  up. 

5.  .\gain  I  have  to  advise  you  that  these  are  not,  in  my  judgment,  isolated  examples 
but  are  evidence  of  more  general  deficiencies  in  the  administration  of  military  justice 
which  I  have  observed,  at  least  I  believed  I  have  observed,  during  this  war. 

(Signed  by  Gen.  Ansell.) 


Exhibit  2. 

January  13,  1919. 
My  Dear  Gen.  Crowder:  I  incloee  herewith  memorandum  submitted  to  me  by 
Gen.  Ansell.  It  would  seem  entirely  clear  that  there  ought  to  be  some  general  plan 
for  reviewing  and  modifying  sentences  of  the  kind  illustrated  by  him  which  have 
been  imposed  diuing  the  war  and  are  characterized  by  severity  which  would  not  be 
the  case  in  time  of  peace.  To  be  sure,  the  offenses  of  which  these  men  have  been 
found  guilty  have  a  somewhat  different  color  and  gravity  during  the  period  of  hostili- 
ties, but  it  goes  without  saying  that  a  review  of  the  sentences  imposed  during  the  last 
20  months  will  disclose  first,  very  unequal  degrees  of  punishment,  and  second,  per- 
haps generally  a  system  of  penalties  which  the  ends  of  justice  and  discipline  would 
not  justify  us  in  enforcing  now  that  hostilities  have  ceased. 

I  am  not  able  to  gather  from  Gen.  Ansell 's  memorandum  whether  he  recommends 
action  by  ^neral  order  on  my  part,  addressed  to  all  commanders  and  imposing 
further  limits  upon  the  severity  of  sentences.  I  do  not  know  what  my  powers  in  the 
premises  are,  but  if  I  have  the  power  to  issue  such  an  order,  it  would  seem  that  it 
ought  to  be  immediately  prepared  and  issued  so  as  to  stop  now  any  further  accumula^ 
tion  of  cast,  in  which  clemency  would  be  necessary  to  prevent  a  harshness  and 
severity  which  you  and  I  both  agree  are  unnecessary  from  any  disciplinary  point  of 
view. 

Cordially,  yours, 

Newton  D.  Baker, 

Secretary  of  War. 
Maj.  Gen.  Enoch  H.  Crowder, 

Judge  AdvocJte  General. 


EXmBPT  3. 

January  18, 1919. 
Memonmidum  for  the  Secretary  of  War: 

1.  I  have  read  over  very  carefully  the  brief  of  Gen.  Ansell  and  your  submission 
of  it,  inviting  my  attention  to — 

(a)  Unequal  punishments  of  courts-martial. 

W  System  of  war-time  penalties  which  has  grown  up  and  which  the  ends  of  dis- 
cipline and  justice  do  not  justify  us  in  enforcing,  now  that  hostilities  have  ceased. 

2.  In  all  tne  cases  you  have  in  mind  the  records  have  been  reviewed  in  either  this 
offioe  or  the  branch  office  in  France  and  found  legally  sufficient  to  sustain  both  the 
findings  and  the  sentence,  so  that  no  issue  arises  in  respect  of  any  of  them  except  the 
quantum  of  punishment. 

3.  To  meet  the  situation  in  the  future,  I  recommend  that  the  following  general 
order  be  cabled  to  all  our  commanding  officers: 

**(1)  In  yieyr  of  the  cessation  of  hostilities  and  the  reestablishment  of  conditions 
approximating  those  of  peace  both  wdthiu  and  without  the  theater  of  war,  the  pro- 

f)riety  of  observing  limitations  upon  the  punishing  power  of  Courts-martial,  as  estab- 
isheS  by  Executive  order  of  December  16.  191(5,  is  obvious.  Where  in  exceptional 
cases,  a  court-martial  adjudges  and  a  reviewing  authority  approves  punishments  in 
excess  of  the  limits  described  in  said  Executive  order,  the  reasons  for  so  doing  will 
be  made  a  matter  of  recoid. 
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■ 

"(2)  Trial  by  general  court-martial  will  be  ordered  only  where  tiie  puniahment 
that  might  be  imposed  by  a  special  or  summary  court,  or  oy  a  commanding  officer 
under  the  provisions  of  the  one  hundred  and  fourth  article  of  war  would  be,  under  :ili 
the  circumstances  of  the  case,  clearly  inadequate.'* 

4.  To  meet  the  past  situation,  I  proposo  that  this  office,  after  claasifying  the  sen- 
tences imposed,  shall  proceed  under  approred  rules  to  equalize  punishment  through 
recommendations  of  clemenc>\ 

E.  H.  Crowder, 
Judge  Advocate  General. 

ExHiBrr  4. 

War  Department, 
Washington,  January  17,  1919, 

1.  In  view  of  the  cessation  of  hostilities  and  the  reestablishment  of  conditions  ap- 
proximating those  of  peacC;  both  within  and  without  the  theater  of  war,  the  pro- 

eriety  of  obser\ing  limitations  upon  the  punishing  power  of  courts-martial,  as  estab- 
shed  by  Executive  order  of  December  15,  1916,  is  obvious.  Where,  iu  exceptional 
cases,  a  court-martial  adjudges  or  a  reviewing  authority  approves  punishments  in 
excess  of  the  limits  described  in  said  Executive  order,  the  reasons  for  so  doing  shall 
be  made  a  matter  of  record. 

2.  Trial  by  general  court-martial  will  be  ordered  only  where  the  puniahment  that 
might  be  imposed  by  a  special  or  summary  court,  or  by  a  commanding  officer  under 
the  provisions  of  the  one  hundred  and  fourth  article  of  war  would  be,  under  all  the 
circumstinces  of  the  caae,  clearly  inadequate. 


ExHiBrr  5 

War  Department, 
WoBhingUm,  January  tO,  1919» 
Memorandum  for  Gen.  Crowder: 

I  have  read  your  memorandum  of  January  18  with  regard  to  unequal  puniahmente 
by  courts-martial. 

Paragraph  4  proposes  the  institution  of  a  system  of  review  for  the  purpose  of  equal- 
izing punishment  through  recommendations  for  clemency.  I  approve  this  recom- 
mendation and  will  be  glad  to  have  you  undertake  it. 

The  recommendation  of  paragraph  3  I  have  also  approved,  and  directed  that  in- 
struttions  as  suggested  be  transmitted  to  the  commanding  officers. 

Newton  D.  Baker. 

Secretary  oj  War. 

ExHinrr  6. 

Office  OrderI 

No.  18.       /  January  28, 1919. 

Under  date  of  Januar>'  13,  1919.  the  Secretary  of  War,  in  returning  a  memorandum 
submitted  to  him  by  the  Acting  Judge  Advocate  General  of  the  Army,  remarked  u 

follows:  ,    ,       * 

"It  would  seem  entirely  clear  that  there  ought  to  be  some  general  plan  for  re>new- 
ing  and  modifying  sentences  of  the  kind  illustrated  by  him,  which  have  been  im- 
posed dining  the  war  and  are  characterized  by  severity  which  would  not  be  the  case 
in  time  of  peace.  To  be  sure,  the  offenses  of  which  these  men  have  been  found  guilty 
have  a  somewhat  different  color  and  gravity  during  the  period  of  hostilities,  but  it 
goes  without  saying  that  a  review  of  the  sentences  imposed  during  the  last  20  months 
will  disclose,  first,  very  unequal  degrees  of  punishment,  and,  second,  perhaps  c<;n- 
erally  a  system  of  penalties  which  the  ends  of  justice  and  discipline  would  not  juetih' 
us  in  enforcing  now  that  hostilities  have  ceased  *' 

In  response  to  this  memorandum  the  undersigned  proposed,  as  a  means  of  pre- 
venting any  further  accumulation  of  cases  in  which  clemency  would  be  necessar}-  to 
prevent  harshness  and  severity,  which  are  unnecessary  from  the  point  of  ^^ew  of 
present  disciplinary  requirements,  the  issue  of  the  following  order: 

"(1)  In  xiew  of  the  cessation  of  hostilities  and  the  reestablishment  of  conditions 
approximating  those  of  peace,  both  within  and  without  the  theater  of  war,  the  pn>- 
priety  of  observing  limitations  upon  the  punishing  power  of  courts-martial,  as  esUb- 
lisheci  bv  Executive  order  of  December  15,  1916,  is  obvious.    Where,  in  excep- 
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tional  cafles,  a  court-martial  adjudges  and  a  reviewing  authority  approves  punidi- 
ments  in  excen  of  the  Umits  desoibed  in  said  Executive  order,  the  reaaona  for  so  doing 
will  be  made  a  matter  of  record. 

"(2)  Trial  by  general  court-martial  will  be  ordered  only  where  the  punishment 
that  might  be  imposed  by  a  special  or  summary  court,  or  by  a  commanding  officer 
under  the  provisions  of  the  one  hundred  and  fourth  article  of  war,  would  be,  under 
all  the  circumstances  of  the  case,  clearly  inadequate.'* 

This  order  was  approved  and  has  been  promulgated.  To  meet  the  past  situation, 
the  undersigned  proposed  that  the  Judge  Advocate  General's  Office  should  classify 
sentences  imposed  and  proceed,  under  approved  rules,  to  equalize  punishment 
through  recommendation  to  clemenc)^,  whicn  was  approved  bv  the  Secretary  of  War. 

In  order  to  comply  with  the  directions  of  the  Secretary  of  War  for  a  review  of  sen- 
tences imposed  for  offenses  committed  during  the  war  period,  with  a  view  not  only 
to  equalizing  punishment,  but  to  adjust  that  punishment  to  present  disciplinary 
requirements,  a  board  to  consist  of  (1)  Brig.  Gen.  Samuel  T.  Ansell,  Judge  Advocate 
General's  Department  (2)  Col.  John  U.  Wigmore,  judge  advocate,  (3)  Maj.  Stevens 
Heckscher,  judge  advocate,  is  appointed  to  undertake  the  work  outlined  by  the  Sec- 
retary of  Wbr  and  the  submission  of  recommendations  for  clemency  in  order  to  ac- 
complish the  equalization  of  punishments  and  the  adjustment  of  penalties  to  the 
present  disciplinary  requirements  desired  by  him.  The  board  will  meet  at  the 
earliest  practicable  date  and  submit  for  approval  a  plan  of  procedure  looking  to  a 
Bpeedy  prosecution  and  completion  of  the  duty  imposed. 

E.  H.  Crowder, 
Judge  Advocate  General, 


EXHIBFT  7. 

PLAN  FOR  CARRYING  OUT  WORK  BY  CLEMENCY  BOARD  APPOINTED  UNDER  OFFICE  ORDEK 

OF  JANUARY  28,  1919. 

1.  In  all  cases  of  general  prisoners  the  records  of  general  courts-martial  for  offenses 
committed  since  the  beginning  of  the  war,  excepting  the  cases  to  be  reported  upon  in 
accordance  with  this  plan  by  the  commandants  of  the  disciplinary  barracks  and  its 
branches,  will  be  examined  in  the'  first  instance  by  a  force  of  clerks  and  examining 
officers  in  the  office  of  the  Judge  Advocate  General,  and  the  form  hereto  attached  will 
be  filled  out  in  triplicate  for  each  case  by  the  clerk  in  charge,  except  items  27  and  41; 
item  27  will  be  filled  in  by  the  officer  examining  the  record  and  item  41  by  the  board. 

2.  The  several  commandants  of  the  United  States  diPoiplinar>'  barracks  and  its 
branches  at  Fort  Leavenworth,  Alcatraz,  and  Fort  Jay  will  make  a  report  at  the  ear- 
liest practicable  moment  to  the  Judge  Advocate  General  of  the  Army  in  the  case  of 
every  prisoner  confined  under  his  charge  for  the  conWction  of  an  offense  committed 
nince  tne  beginning  of  the  war,  which  report  will  be  upon  said  form  hereto  attached, 
\rhich  will  be  filled  out  in  triplicate  in  each  case  except  as  to  items  27  and  41;  item 
27  will  be  filled  in  by  the  examining  officer  in  the  office  of  the  Judge  Advocate  Gen- 
eral and  item  41  by  the  board. 

3.  When  the  form  in  any  case  shall  have  been  completed  in  the  office  of  the  Jud^ 
Advocate  General,  except  for  item  41,  it,  in  triplicate,  together  with  the  court-martial 
record  in  the  case,  will  be  immediately  transmitted  to  the  clerk  assigned  to  ser^ice 
with  the  board  and  by  him  placed  before  the  board.  The  clemency  board  will  there- 
upon make  its  study  of  the  ca^e,  enter  its  recommendation  on  the  form  under  item 
41,  and  place  the  form  before  the  Judge  Advocate  General  for  a  signature  or  other 
action,  and  for  transmission  to  the  Secretar>'  of  \N'ar.  In  case  the  board  is  not  unani- 
moup,  any  disagreeing  member  may  file  a  briefly  expressed  nonconcurring  recom- 
mendation. 

4.  As  soon  as  the  clemency  board  has  been  pro\ided  with  the  necessarj'  assistance, 
it  shall  proceed  to  give  consideration  to  the  cases  of  the  prisoners  confined  in  the 
penitentiaries,  and  also  to  the  cases  transmitted  to  the  office  by  the  commandants  of 
the  disciplinary  barracks  and  its  branches,  as  nearly  as  j)08sible  in  the  order  in  which 
they  are  received.  It  is  understood  that  said  commandants  will  ^ve  precedence  of 
consideration  to  cases  as  the  cases  may,  in  their  judgment,  merit  it.  It  is  believed, 
however,  and  so  recommended,  that  said  commandants  should  consider  and  transmit 
to  this  office  cases  in  the  following  order  of  precedence: 

(a)  Those  in  which,  because  of  the  present  information  of  the  commandant,  he 
believes  should  be  immediately  released, 

(6)  Cases  of  desertion  in  which  the  prisoners  surrendered. 

(c)  Cases  in  which  the  offenses  were  committed  within  the  first  four  months  of  the 
prisoners*  first  service  in  the  Army  of  the  United  States. 
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5.  It  is  believed  that  consideration  of  the  cases  of  prisoners  serving  confinement 
outside  of  the  United  States  must  be  deferred  until  after  the  examnaton  of  the  ca^e^ 
of  those  serving  sentences  of  confinement  within  the  United  States,  since  it  is  thought 
that  the  obtaining  of  the  neceesary  information  and  the  relationship  of  the  offenf^ 
to  the  theater  of  war  are  considerations  which  would  concur  in  such  postponemeDt. 

6.  The  personnel  to  assist  the  clemency  board  in  this  work  must  consist  of  the 
outset  of  not  less  than  7  officers  and  10  clerks.  It  is  not  at  all  certain  that  this  number 
of  officers  and  clerks  will  be  found  to  be  sufficient.  The  importance  of  this  task  i* 
such,  and  so  much  depends  upon  its  expeditious  performance,  that  an  inadequate 
commissioned  clerical  personnel  is  bound  to  embarrass,  if  not  render  abortiTe.  the 
entire  undertaking. 

S.  T.  Ansell, 

J.  H.  WlGMORE, 

S.  Heckschsr, 
Members  of  the  Clemency  Board  Appointed  by  Judge  Advocate  General. 
Approved : 

E.  H.  Crowder, 

Judge  Advocate  General, 


Exhibit  8. 

March  5,  1919. 
Memorandum  for  the  clemency  board: 

1.  Col.  Wigmore  and  Maj.  Heckscher  have  been  relieved  from  the  board  and  Col- 
Easby-Smith,  Maj.  Ash  ton,  Mai.  Rogers,  and  Lieut.  Tittmann  detailed  to  it. 

2.  The  board  will  be  dividea  into  three  divisions.  The  first  division  will  coneiet 
of  Col.  Easby-Smith  and  Maj.  Ash  ton;  the  second  division,  of  Maj.  Connor  and  Maj. 
Rogers;  the  third  division,  of  Lieut.  Col.  Kraemer  and  Lieut.  Tittmann.  The  prea- 
dent  of  the  board  will  be  an  ex  ofBcio  member  of  each  division,  and  will  sit  with  it 
whenever  requested  by  either  member  of  the  division  whenever  there  are  disagree- 
ing views  in  the  division,  and  whenevei'  on  other  occasions  he  deems  it  advisable 
to  sit  with  it. 

3.  When  the  two  members  of  a  division  conciur  upon  a  recommendation,  it  will  be 
entered  as  a  recommendation  of  the  board.  Konconcurrences  will  be  specially  re- 
ported to  the  president  of  the  board,  and  all  recommendations  will  be  presented  to 
the  president  of  the  board  for  his  consideration  before  presentation  to  the  Judge 
Advocate  General. 

4.  Maj.  Connor  will  be  in  charge  of  the  instruction  of  the  working  force. 

S.  T.  Anskll. 

(I)  EFFECTS  OF  CONVICTION  BY  COURT-MARTIAL. 

Charge. — Gon.  Ansell  says  that  men  convicted  by  courts-martiBl 
become  '^ military  pariahs    ;  and  adds: 

Of  course,  you  have  got  some  suggestion  of  that  in  the  Articles  of  War  themselves. 
At  least  one  article  forbids  any  association  with  convicted  men.    (P.  198.) 

Answer. — ^The  truth  is  to  the  contrary. 

The  article  referred  to,  the  forty-fourth  article  of  war,  is  the  single 
instance  of  prohibition  of  such  association  and  appUes  only  when  an 
officer  is  dismissed  from  the  service  for  cowardice  or  fraud  and  his 
crime  and  punishment  have  been  published  in  the  newspapers  as  pro- 
vided by  law.  After  such  publication  *4t  shall  be  scandalous  for  an 
officer  to  associate  with  him."     (Article  of  War  44.) 

(J)  INVESTIGATION  OF  GEN.  ANSELL'S  ACCUSATIONS  BY  THE  INSPECTOR  GENERAL 

Charge. — Gen.  Ansell  says: 

And  then  the  Inspector  General,  in  my  judgment,  forgetting  whatever  quasi  judicial 
charactc  r  belongs  to  his  position — and  there  ought  to  be  a  great  deal  of  it — said,  *' You 
know,  1  am  making  a  report  on  this  subject  by  order  of  the  Secretary  of  War.  Ihl* 
thing  ia  in  Congreaa,  and  my  report  will  go  to  Congreas,  and,  Ansell,  when  it  goes  ti» 
Cbngr.'Hs  it  will  be  very  detrimental  to  you."  And  I  said,  "Well,  General,  1  would 
rather  meet  you  in  Congress  than  deal  with  you  here."    (P.  209.) 
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Answer. — ^The  truth  is  to  the  contrary. 

This  committee  is  in  possession  of  a  letter  from  the  Inspector 
General  denying  that  this  conversation  or  any  such  conversation  over 
took  place. 

V.  Appellate  Power:  Various  Ideas  Submitted  to  Congress. 

The  following  projects  for  conferring  appellate  power  are  before 
this  committee: 

(A)  opinion  of  attorney  general  WIRT,  SEPTEMBER  14,  1818. 

^  By  the  Confltitution,  the  President  is  made  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States.  But,  in  a  Government  limited  like  ours,  it  would  not 
be  safe  to  draw  from  this  provision  inferential  powers,  b^  a  forced  analogy  to  other 
govemmenta  dififerently  constituted.  Let  us  draw  from  it,  therefore,  no  other  infer- 
ence than  that,  under  the  Constitution,  the  President  is  the  national  and  proper 
depositary  of  the  final  appellate  power,  in  all  judicial  matters  touching  the  police  of 
the  Army;  but  let  us  not  claim  this  power  for  him,  unless  it  has  been  communicated 
to  him  by  some  specific  grant  from  Congress,  the  fountain  of  all  law  under  the  Con- 
stitution.    (Op.  Atty.  Gen.  William  Wirt,  Sept.  14,  1818.) 

(B)  8.  3692  AND  H.  R.  9164,  JANUARY,  1918. 

Sec.  1199.  The  Judge  Advocate  General  shall  ♦  ♦  ♦  report  thereon  to  the 
President,  who  shall  have  power  to  disapprove,  vacate,  or  set  aside  any  finding,  in 
whole  or  in  part,  to  modify,  vacate,  or  set  aside  any  sentence,  in  whole  or  in  part, 
•nd  to  direct  the  execution  of  such  part  only  of  any  sentence  as  has  not  been  var  ated 
or  9et  aside.  The  President  may  suspend  the  execution  of  sentences  in  such  classes 
of  cases  as  may  be  designated  by  him  until  acted  upon  as  herein  provided  and  may 
return  any  record  through  the  reviewing  authority  to  the  court  for  reconsideration  or 
correction. 

CC)  PROPOSED    JOINT    RESOLUTION     PREPARED     FOR     SENATOR    McKELLAR, 

FEBRUARY  20,  1919. 

«  ♦  *  That  the  President  be,  and  is  hereby  authorized,  wherever  the  substantial 
justice  of  the  case  so  requires,  to  correc:t,  change,  reverse,  or  set  aside  any  sentence  of 
a  court-martial  foimd  by  him  to  have  been  erroneously  adjudged  whether  by  error  of 
law  or  of  fact,  and  for  that  purpose  to  remove  any  rec  ord  of  dishonorable  disf  harge  and 
to  make  any  other  order  appropriate  in  the  premises,  and  for  that  purpoee  also  to 
direct  the  submission  of  any  or  all  records  of  court-martial  jud^ents  to  the  Judge 
Advocate  General  of  the  Army  for  his  opinion  and  recommendation. 

(D)  GEN.  CROWDER'S  RECOMMENDATION  IN  HIS  LETTER  OF  MARCH  10,  1919,  TO  THE 

SECRETARY  OF  WAR. 

Adopt  either  the  amendment  to  Revised  Statutes  1199,  proposed  by  the  Secretary 
of  War  January  19,  1918,  which  covers  the  ground  more  completely  and  more  flexib  ly 
^^lan  the  now  pending  bills,  and  also  leaves  the  final  power  of  ultiiiiate  dec  ision  in  the 
President  as  Commander  in  Chief  of  the  Army;  or  else  adopt  the  plan  embodied  in 
the  proposed  joint  resolution  sent  to  Senator  McKellar  Polruary  20,  1919,  which 
allows  the  President  to  *' correct,  change,  reverse,  or  set  aside  anv  eenten-  e  of  a  court- 
Diartial  found  by  him  to  have  been  erroneously  adjudged  whether  by  error  of  law  or 
of  fact.'* 

This  would  supply  the  needed  appellate  jurisdiction  over  court-martial  sentences, 
^king  under  existing  law^  and  would  place  it  in  the  Commander  in  ( hief  of  the  Army, 
^ho  would  normally  act  on  the  recommendation  of  his  constituted  legal  adviser  m 
military  matters — the  Judge  Advocate  General  (p.  64). 

(E)  KERNAN  BOARD  REPORT,  JULY  17,  1919. 

Art.  501.  *  *  *  ^^e  Juc'ge  Advocate  General  of  the  Army,  who  shall  receive, 
cause  to  be  recorded,  examine  and  revise  *  *  *.  When  such  examination  or 
.  ^vision  discloses  error  or  other  cause  rec^uiring  action  by  tlie  PresicVnt  unc'er  the 
provisions  of  these  articles  the  Judgv-  Advocate  General  shall  prepare  a  memorandum 
of  his  views  and  recommendations  in  relation  thereto  and  submit  it  with  the  record 
o{  the  case  to  the  Secretary  of  War  for  the  action  of  the  President. 
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The  President,  as  Commtcnder  in  Chief,  in  any  case  tried  by  a  general  court-martial 
or  military  commisBion,  may  set  aside,  disapprove,  or  vacate  an>r  findini;  of  iruilty  m 
whole  or  in  part,  or  modify,  vacate,  or  set  aside  any  sentence  in  whole  or  in  part, 
and  direct  the  execution  of  the  sentence  as  modified,  and  of  such  part  thereof  as  haa 
not  been  va^^ated  or  set  aside.  The  President,  as  Commander  in  Chief,  may  ^i 
aside  the  entire  proceedings  in  any  case  and,  subject  to  the  provision  of  this  artir  le, 
grant  a  new  trial  before  such  general  court,  military  commission  or  specijd  court  a^ 
he  may  designate;  or  he  may  restore  the  accused  to  all  rights  as  if  no  such  trial  had 
ever  been  held,  and  his  ne(  essary  orders  to  this  end  shall  be  binding  upon  all  depart- 
ments and  officers  of  the  Government. 

(F)  S.  5320  (CHAMBERL.^IN,  JANUARY,  1919),  H.  R.  14R83  (SIEGEL,  JAN.  22,  1919\  H.  R.  l^Ho 
(JOHNSON.  FEBRUARY,  1919),  AND  H.  R.  431  (SIEOEL.  MAY  19,  1919>. 

Sec.  1199.  The  Judge  Advocate  General  shall  receive,  revise,  and  cause  to  ># 
recorded  the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and  militar>^  com- 
missions, ♦  *  *,  The  power  to  revise  the  proceedin'^  of  courts-martial  ton- 
ferred  upon  the  Judge  Advocate  General  by  this  section  shall  be  exercised  onlv  for 
the  correction  of  errors  of  law  which  have  injuriously  affected  the  substantial  rieht^ 
of  an  a'^rused,  and  shall  in'  luHe — 

(a)  Power  to  disapprove  a  finding  of  guilty  and  to  approve  only  so  much  of  a  fin*i- 
ing  of  guilty  of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  lesser  incluucd 
offenfje  when  the  record  requires  su-^h  finding; 

(h)  Power  to  disapprove  the  whole  or  anv  part  of  a  sentence; 

(c)  Power,  upon  the  disapproval  of  the  whole  of  a  sentence,  to  advise  the  pro^vr 
convening  or  confirming  authority  of  the  further  proceed  iners  that  may  and  shoul  \  l>e 
had,  if  anv.  If  upon  revision,  un^er  this  section,  all  the  findinfjs  and  the  seniin  e 
be  disapproved  because  of  error  of  law  in  the  proceedings,  the  convening  or  coniirm- 
ing  authority  mav  lawfullv  order  a  new  trial  by  another  court-martial. 

Senten  es  involving  death,  dismissal,  or  dishonorable  discharge  from  the  servi'i* 
shall  not  be  executed  pending:  reviirion.  If  in  any  case  a  sentence  thoufrh  valid  >]i2U 
appear  upon  re\Tiflion  to  be  undulv  severe,  the  Judge  Advocate  General  shall  makf  a 
report  and  rec  ommendation  for  c lemenc^y,  with  the  reasons  therefor,  to  the  Presii'lt^nt 
or  the  military  authority  having  power  to  remit  or  mitigate  the  punishment. 

(O)  S.  J.  RES.  18  (SENATOR  M'KELLAR,  MAY  20.  1919). 

That  the  President  be,  and  is  hereby,  authorized  and  requested  to  constitute 
appoint,  and  convene  in  the  Judge  Advocate  General's  Department  as  many  re^'iewinP 
boards,  composed  of  five  commissioned  officers  each,  as  he  may  deem  necesi^ary  to  do 
the  work  speedily,  the  duties  of  which  boards  shall  be  to  reexamine  and  review  th<* 
records  of  con\'iction  in  everv  court-martial  or  retirement  case  arising  during  the 
present  war  and  since  the  Nfexican  disturbance  prior  thereto,  except  such  <^*<e 
wherein  con\dctions  have  alreadv  been  set  aside  and  fines  and  penalties  remitted  or 
returned  to  the  soldier.  The  said  records  shall  be  assembled  by  and  be  under  the 
direction  of  the  Judge  Advocate  General  and  distributed  to  said  boai^ds  in  such  maunor 
as  he  may  deem  best,  and  said  boards  shall  examine  into  all  questions  both  of  law  and 
of  facts,  and  in  addition  they  shall  examine  anv  new  or  additional  facts  which  any 
defendant  may  briner  before  them  by  way  of  affidavits,  to  the  end  that  said  reNdewin? 
boards  may  hear  an  i  determine  eich  ca^eanew  on  the  law  and  the  facts  of  the  recurd, 
tosother  with  such  additional  facts  as  may  be  adduced,  and  decide  the  case?  :ii 
speedily  as  possible,  according  to  the  equity  and  justice  thereof.  In  reaching  th^^ir 
conclusions,  the  boards  shall  take  into  consideration  the  punishment  already  inflict»Hi 
in  each  and  every  case,  but  thev  shall  not  consider  the  findings  and  judgments  of  the 
courts-martial  or  retirement  boards  as  binding  upon  them,  inasmuch  as  the  war  i:^ omt 
and  it  may  not  now  be  necessary  to  continue  many  punishments  which  were  ab><v 
lutely  necessary  to  be  inflicted  in  order  to  preserve  proper  military  discipline  durim:  a 
state  of  war;  and  it  shall  be  their  duty,  whenever  the  justice  of  the  case  may  require  ii. 
to  change,  reverse,  alter,  mitigate,  set  aside,  annul,  or  confirm  the  findings  of  any 
court-martial  or  retirement  board  convened  during  the  present  war  or  since  the  Mexican 
disturbance  prior  thereto.  Such  boards  shall  have  tne  power  and  it  shall  be  their 
duty  in  proper  cases  to  set  aside  and  held  for  naught  orders  of  dishonorable  discharr'^5 
inflicted  as  punishment  in  courts-martial  or  retu^ment  cases,  and  to  enter  ord«  r^ 
granting  honorable  discharges  or  retirements,  which  orders  shall  be  filed  of  record  lo 
th  e  proper  department  containing  the  record  of  such  discharged  soldiers.  Each  board 
shall  act  by  majority  vote,  and  each  board  shall  select  its  own  chairman  without 
regard  to  the  rank  of  the  officer.  In  the  selection  of  such  boards  no  officer  shall  \^ 
appomted  thereon  who  has  taken  part  in  any  court-martial  or  retirement  trial  or  who 
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has  reviewed  any  record  arinnff  since  the  beginning  of  the  present  war  or  since  the 
Mexican  disturbance  prior  thereto.  *  *  *  Wlien  an  opinion  shall  be  reached,  the 
same  shall  be  immediately  forwarded  to  the  President  by  tne  Judg:e  Advocate  General, 
with  the  recommendation  of  such  board.  If  the  President  approves  the  finding  of  the 
board)  the  same  shall  be  final;  but  he  is  further  authorized  and  empowered  to  enter 
any  older  or  judgment  in  any  case,  whether  of  mitisration  or  anulment,  in  whole  or  in 
part,  of  any  court-martial  proceeding  or  finding  or  of  anv  finding  of  stich  boards,  or  he 
pay  parole  or  pardon,  to  the  end  that  even  and  exact  justice  shall  be  done  in  each  case. 

(H)  8.  64  AND  H.  R.  367  (AKSELL  BILL.  MAY,  1919). 

Art.  52.  Revision  by  court  of  military  appeals. — *  *  *  shall  review  the  record  of 
the  proceedings  of  every  general  court  or  military  commission  which  carries  a  sentence 
involving  death,  dismissal,  or  dishonorable  dischanre  or  confinement  for  a  period  of 
more  than  six  months,  for  the  correction  of  errors  of  law  evidenced  by  the  record  and 
injuriously  affecting  the  substantial  riehts  of  an  accused  without  regard  to  whether 
such  errore  were  made  the  subject  of  objection  or  exception  at  the  trial;  and  such 
power  of  re\'iew  shall  include  the  power — 

(a)  To  disapprove  a  finding  of  guilty  and  approve  only  so  much  of  a  finding  of 
?uilty  of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  leaser  included  offense. 

ih)  To  disapprove  the  whole  or  any  part  of  a  sentence. 

(c)  To  ad>Tse  the  proper  convening  or  confirming?  authority  of  the  further  proceed- 
ings that  may  and  should  be  had,  if  anv,  upon  the  disapproval  of  the  whole  of  a  sen- 
tence; and  in  any  case  in  which  all  the  findincrs  and  the  sentence  are  disapproved 
because  of  such  error  of  law  in  the  proceedings  the  appointing  authority  may  lawfully 
order  a  new  trial  by  another  court, 

id)  To  make  a  report  to  the  Secretary  of  War  for  transmission  to  the  President, 
recommending  clemency  in  any  case  in  which  the  sentence,  though  valid,  shall  appear 
to  the  court  to  be  unjust  or  unduly  severe.  ♦  ♦  ♦  And  said  court  of  military  appeals 
phall  have  like  jurisdiction  to  review  and  re^d8e  any  sentence  of  de.ith,  dismL'^sal,  or 
dishonorable  discharge  approved  for  anv  offense  committed  and  tried  since  the  6th 
day  of  April,  1917,  and  any  sentence  of  death,  dismissal,  or  discharge  in  the  case  of 
any  person  now  serving  confinement  as  a  result  of  such  sentence,  upon  application  to 
that  end  made  by  the  accused  within  six  months  after  the  passage  of  this  act:  Provided, 
That  no  case  in  which  the  sentence  has  heretofore  been  approved  shall  be  tried  again: 
And  provided  further,  That  the  re\n8ion  or  reversal  of  the  sentence  in  any  such  case 
shall  not  be  effective  to  retain  in  the  military  service  any  person  who  has  been  dis- 
missed or  discharged  therefrom  in  execution  of  such  sentence  thus  reviewed,  or  to 
♦*ntitle  any  person  to  any  pay  or  allowances,  but  shall  be  limited  in  its  effect  to  the 
tinal  determination  that  the  separation  from  the  service  was  honorable  inntead  of 
dishonorable. 

(I)  H.  B.  P156  (SEIT.  9.  1919,  DALLINGER  BILL). 

Art.  6.  Supreme  court  of  military  justice. — *  *  *  shall  hear  and  decide  all  cases 
which  mav  be  submitted  to  it  on  appeal  from  any  military  court  of  appeal,  and  its 
decision  shall  be  final.    It  shall  have  the  power — 

( 1 )  To  disapprove  a  finding  of  "guilty  "  and  to  make  a  finding  of  "not  guilty  "; 

(2)  To  disapprove  a  finding  of  guilty  and  approve  only  so  much  of  a  finding?  of  guilty 
of  a  particular  offense  as  involves  a  finding  of  guilty  of  a  lesser  included  offense; 

(3 )  To  disapprove  the  whole  or  any  part  of  a  sentence  and  to  impo.se  such  sentence 
as  it  may  deem  just;  and 

(4)  To  order  a  new  trial  before  a  reofimental  court  or  before  a  court  of  military 
apf>eal.  *  *  ♦  shall  have  jurisdiction  to  review  and  revise  any  sentence  of  death, 
dismissal,  or  dishonorable  discharsre  approved  for  anv  offense  committed  and  tried 
s^ince  the  6th  day  of  April,  1917,  and  any  sentence  of  death,  dismissal,  or  discharge  in 
the  case  of  any  person  now  servins:  confinement  as  a  result  of  such  sentence,  upon 
apjilication  to  that  end  made  by  the  accused  within  six  months  after  the  passsage  of 
this  act:  Provided^  That  no  ca'^e  in  which  the  sentence  has  heretofore  been  approved 
;^han  be  tried  again:  And  provided  further,  That  the  re\'ision  or  reversal  of  the  sentence 
in  any  such  case  shall  not  he  effecti>'e  to  retain  in  the  military  servuce  any  person  who 
has  been  dismissed  or  discharged  therefrom  in  execution  of  such  sentence  thus 
reviewed,  or  to  entitle  any  person  to  any  pay  or  allowances,  but  shall  be  limited  in  its 
effect  to  the  final  deterniination  that  the  separation  from  the  service  was  honorable 
instead  of  dishonorable. 
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VI.  Tabular  Statement  of  the  Organization  of  British  and 

French  Military  Tribunals. 

(Memorandum  by  Lieut.  Col.  William  C.  Rigby,  Judge  Advocate.) 
(a)    organization    of   BRITISH   COURTS. 

1 .  General  courts-martial : 

'Nine  or  more  members,  all  officers;  in  practice  usually  9  or  11; 
commissioned  at  least  3  years. 

Judge  advocate  (impartial  legal  adviser),  prosecutor  and  counsel 
for  accused.     Judge  advocate  aa vises  but  does  not  govern  the  court. 

^  Note. — '*(F)  Upon  any  point  of  law  or  procedure  which  arises  ui>on  the  trial  which 
he  attends,  the  court  should  be  guided  by  his  opinion,  and  not  overrule  it,  except 
for  very  weighty  reasons.  The  court  are  responsible  for  the  legality  of  their,  decisions, 
but  they  must  consider  the  grave  consequences  which  may  result  nom  their  disregard 
of  the  advice  of  the  judge  sSvocate  on  any  legal  point.  The  court,  in  following  the 
opinion  of  the  judge  advocate  on  a  legal  point,  may  record  that  they  have  decided 
in  consequence  of  that  opinion.''    (Rules  of  Procedure,  par.  103  (F).) 

Record  forwarded  (within  the  United  Kingdom)  by  commanding 
general  to  J.  A.  G.  without  action,  but  with  his  recommendations. 

Stenographic  transcript  taken;  record  very  much  like  American 
G.  C.  M. 

Practically  officers'  court  within  United  Kingdom.  Seldom  used 
for  enlisted  men  except  in  war  time  in  serious  cases  where  death  or 
penal  servitude  is  contemplated,  which  the  district  C.  M.  can  not 
award.  In  peace  time  all  civil  crimes  habitually  turned  over  to 
civilian  courts  for  trial.  Only  12  G.  C.  M.'s  held  within  the  United 
Kingdom  during  the  9  years,  1905-1913  (IJ  G.  C.  M.'sper  annum). 

^* Members  under  instruction''  usually  appointed.  Tney  take  no 
part  in  the  proceedings  but  sit  with  the  court  both  in  open  and  closed 
sessions  for  the  purpose  merely  of  learning  the  procedure. 

"Waiting  members."  Two  or  three  "waiting  members"  usually 
appointed  as  alternates  to  act  in  case  of  absence  or  disqualification 
of  regular  members.  "Waiting  members"  are  excused  as  soon  as 
the  court  is  sworn. 

At  least  five  judges  must  be  of  rank  not  below  captain;  the  presi- 
dent must  not  be  under  field  rank  (unless  in  emergency). 

Death  sentence  requires  two-thirds  vote. 

2.  District  court-martial : 

Three  or  more  officers  (in  practice  usuaUy  three,  sometimes  five\ 

May  award  confinement  and  forfeiture  of  pay  up  to  two  years. 

Is  the  ordinary  court  for  trying  enlisted  men  within  the  United 
Kingdom.  (Average  D.  C.  M.  trisds,  1904-1913,  inclusive,  ran  about 
3,800  per  annum  with  an  average  army  stationed  within  the  United 
Kingdom  of  about  125,000  men,  about  one-half  of  the  total  standing 
British  Army,  the  other  half  being  engaged  in  service  overseas.) 

Not  usually  attended  by  a  judge  advocate  (convening  authority 
may  appoint  judge  advocate,  but  rarely  does).  Prosecutor  is 
usually  an  officer  from  accused's  regiment — often  the  battalion 
adjutant. 

Accused  does  not  usually  have  counsel,  though  it  is  permitted. 

No  stenographic  record. 
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Since  institution  of  '* court-martial  officers"  under  War  Office 
instructions  of  September,  1916,  president  is  often  a  court-martial 
officer  (that  is,  an  officer  with  legal  training  corresponding  roughly 
to  an  officer  of  our  J.  A.  G.  D.),  but  this  is  not  requu-ed. 

Findings  and  sentence  are  approved  by  the  authority  appointing 
the  court  (usually  a  brigade  or  territorial  commander).  After  con- 
firmation the  record  is  sent  for  review  to  the  J.  A.  G. 

D.  C.  M.  is  rarely  used  outside  of  the  United  Kingdom  (replaced 
by  field  G.  C.  M.  on  active  service). 

Mav  not  try  officers  nor  award  death  nor  penal  servitude. 

Judges  must  have  been  commissioned  two  years. 

3.  Regimental  court-maHial : 

Not  less  than  three  officers  of  the  regiment,  appointed  by  the 
regimental  commander. 

Proceedings  confirmed  by  regimental  commander. 

Limit  of  punishment  42  days'  detention. 

May  not  award  imprisonment,  discharge  with  ignominy,  penal 
servitude,  nor  death;  nor  try  an  officer. 

Each  member  commissioned  at  least  one  year.  President  not 
under  the  rank  of  captain  (unless  in  emergency). 

R.  C.  M.  almost  obsolete  since  extension  in  1910  of  power  of  com- 
manding officers  to  award  up  to  28  days*  detention  without  court- 
martial  (Army  act,  sec.  46). 

4.  Field  general  court-martial. 

The  court  habitually  used  on  active  service  outside  of  the  United 
Kingdom. 

Jurisdiction  over  both  officers  and  men,  all  offenses. 

May  award  death,  penal  servitude,  imprisonment,  detention,  field 
punishment,  forfeiture  of  pay,  restriction  to  limits,  etc.  Full  juris- 
diction of  a  G.  C.  M. 

Normally  consists  of  at  least  three  officers.  No  requirement  as  to 
length  of  conunission. 

May  consist  of  but  two  officers,  but  in  such  case  may  not  award 
death  or  penal  servitude. 

No  stenographic  record;  rules  of  procedure  are  not  binding,  but 
the  spirit  of  the  rules  to  be  applied  so  far  as  practicable. 

Is  intended  to  have  a  summary  procedure  adapted  to  the  require- 
ments of  active  service. 

Death  sentence  requires  unanimous  vote.  Sentence  is  confirmed 
by  commandiiig  general  appointing  the  court ;  but  sentence  of  death 
or  penal  servitude  requires  confirmation  of  the  commander  in  chief 
of  the  force  (e.  g.,  expeditionary  force  in  France,  forces  in  Palestine, 
in  Mesopotamia,  etc.). 

In  practice  reviewed  by  the  deputy  judge  advocate  general  before 
confirmation  by  the  conunander  in  cliiei ;  after  confirmation,  for- 
warded to  the  judge  advocate  general  for  review  (but  death  sentences 
carried  into  execution  upon  confirmation  by  the  conunander  in  chief; 
records  of  such  death  sentences  not  afterward  reviewed  by  judge 
advocate  general,  but  merely  filed  in  his  office). 

''Court-martial  officer"  (analogous  to  officer  of  our  J.  A.  G.  D.) 
appointed  as  additional  member  of  F.  G.  C.  M.,  sits  only  in  the  trial 
of  such  cases  as  the  convening  authority  directs  as  being  '  *  difficult, 
complicated,  or  serious*';  usually  cases  where  death  or  penal  servi- 
tude likely  to  be  awarded  or  where  the  ofifense  is  a  civil  crime. 
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5.  Judge  advocate  general  t 
Reviews: 

(a)  Before  confirmation,  general  courts-martial  within  United 
Elingdom. 

(6)  After  confirmation — 

1 .  District  courts-martial  wherever  held. 

2.  Field  general  courts-martial  wherever  held. 

3.  General  courts-martial  held  outside  United  Kingdom. 

Note. — ^Jurisdiction  extends  throughout  the  British  Empire,  except  India,  for 
which  there  is  a  separate  judge  advocate  general.  Acts  also  for  the  air  forces  under 
the  ministry  of  air  (at  present  Hon.  Winston  Churchill  is  minister  for  air,  as  well  as 
secretary  of  state  for  war). 

CiviUan;  permanent  appointment;  retires  at  65  years  of  t^e; 
salary^  £2,000  per  annum. 

Functions  advisory  only;  reports  to  secretary  of  state  for  war 
through  deputy- adjutant  general  (army  coimcil). 

Records  and  judge  advocate  general^ s  recommendations  are  in  fact 
carefully  examined  by  the  der>uty  adjutant  general  (at  present  Maj. 
Gen.  Sir  B.  E.  W.  Childs,  K.  C.  M.  G.,  C.  B.),  who,  though  he  usually 
agrees  with  the  judge  advocate  general,  feels  under  no  obligation  to 
do  so,  and  is  not  bound  in  any  way  hj  judge  advocate  general's 
opinion.  If  he  disagrees,  they  consult;  if  they  still  disagree,  refer 
to  attorney  general.  If,  after  conference,  attorney  general  differs 
from  judge  advocate  general,  goes  to  secretary  of  state  for  war  for 
decision,  with  understanding  that  he  will  rather  be  guided  by  attorney 
general's  advice  than  by  judge  advocate  general,  because  attorney 
general  is  adviser  to  whole  Government,  whereas  judge  advocate 
general  is  adviser  only  to  war  department. 

After  confirmation,  sovereign  (that  is,  in  effect,  the  secretary  of 
state  for  war)  has  power  to  "quash";  judge  advocate  general,  there- 
fore, may  recommend  ''(juashal.''  Statistics  show  a  trifle  over  1 
per  cent  of  all  cases  coming  through  judge  advocate  general's  oflSce 
during  the  war  were  so  quashed  after  coimrmation. 

Petitions  are  also  received  at  any  time  after  conviction  on  behalf 
of  the  accused.  The  record  is  then  reexamined  and  the  conviction 
sometimes  quashed — practically  an  appeal. 

Note. — Power  to  quash  and  to  entertain  such  petitions  is  analogous  to  appellate 
power  sought  by  proposed  amendment  to  Revised  Statutes  1199,  in  January,  1918. 

6.  ''Military  courts'': 

Try  prisoners  of  war  and  civilians;  analogous  to  our  military  com- 
missions. 

(b)   organization   of   FRENCH   COURTS. 

1.  Consoil  de  Guerre  in  the  territorial  armies: 

Permanent  court  organized  in  each  military  territorial  district. 

Seven  judges  appointed  by  commanding  general  by  roster  for  six 
months — 

(a)  For  the  trial  of  an  officer — all  officers. 

(&)  For  trial  of  an  enlisted  man,  one  noncommissioned  officer  on 
the  court  (usually  ^*  adjutant/'  corresponding  to  our  regimental  or 
battalion  sergeant  major). 

Commissaire  du  Gouvemoment  prosecutor  and  legal  adviser  to  the 
court;  appointed  by  minister  of  war;  an  officer  not  imder  the  rank  of 
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captain,  25  years  of  age.  Not  required  to  be  a  lawyer.  (In  practice 
may  or  may  not  be  a  lawyer.  In  Paris,  this  spring,  exactly  50  per 
cent  were  lawyers — six  courts  sitting,  three  commissaires  oflBc^ers  who 
were  lawyers,  and  the  other  three  officers  without  legal  trainiiig.) 

If  accused  has  no  counsel,  court  appoints  counsel.  May  be  omcer, 
soldier,  or  civilian.  The  court  has  power  to  appoint  civilian  counsel. 
who  must  then  serve  without  compensation  Uike  counsel  appointed 
by  civilian  judge  to  defend  accusea  in  criminal  cases). 

The  president  questions  accused  and  other  witnesses.  No  record 
of  testimony  kept.  Statements  taken  before  investigating  officer 
(rapporteur),  read  as  evidence.  Witnesses  usually  called,  out  not 
strictly  necessary. 

Rapporteur  (investigating  officer)  appointed  for  each  court  by 
minister  of  war.  Army  officer,  not  unaer  captain,  25  years  age;  no 
other  requirements;  not  required  to  be  a  lawyer.  *In  practice  may  or 
may  not  be  a  lawyer.  Endeavor  made  during  the  war  to  secure 
officers  wdth  legal  training,  but  not  always  possible  to  do  so. 

2.  Conseil  de  Guerre  in  armies  on  active  service  (or  in  a  *^  state  of 
siege"): 

Five  judges  appointed  by  commanding  general,  to  serve  at  his 
pleasure. 

For  trial  of  enlisted  men,  one  judge,  a  noncommissioned  officer 
(usually  '*  adjutant, ''  that  is,  regimentd  or  battalion  sergeant  major). 

Functions  of  conunissaire  and  rapporteur  combined  in  one  officer, 
"commissaire-rapporteur'';  appointed  by  commanding  general;  of 
rank  not  under  captain,  25  years  of  age.  Not  required  to  he  a  lawyer 
—sometimes  is  and  sometimes  is  not.  Endeavor  made  during  the 
war  to  procure  lawyers  for  these  positions. 

No  preliminary  investigation  whatever  required.  Commanding 
generarmay,  in  his  discretion,  by  ^*  direct  order''  (sec.  156,  C.  J.  M.), 
order  case  to  trial;  or  may  order  investigation. 

3.  ^'Special  courts'': 

Emergency  war  boards  established  for  the  war  by  presidential 
decree  September  6,  1914  (abolished  by  law  in  1918). 

Three  judges  appointed  by  commanding  general,  to  serve  at  his 
pleasure.  President  an  oflBcer,  not  under  field  rank.  Other  two 
judges — (a)  For  trial  of  officers — officers;  (jb)  for  trial  of  enlisted  man 
or  civilian — one  officer  and  one  noncommissioned  officer. 

Commissaire-rapporteur  appointed  by  the  commanding  general; 
reauired  only  to  be  an  officer. 

No  preliminary  investigation  required;  accused  mav  be  instantly 
ordered  to  trial.  (The  24-hour  interval  before  trial  allowed  accused 
in  the  ordinary  conseil  de  guerre  in  the  armies  in  active  service,  was 
not  required  in  these  '^special  courts"). 

Counsel  for  the  accused  appointed  by  the  order  referring  case  for 
trial;  accused  advised  of  the  counsel  appointed;  allowed  to  choose 
other  counsel  if  he  so  desires. 

No  appeal;  sentences  instantly  carried  into  execution  (except  that 
execution  of  the  death  sentence  required  the  order  of  the  commanding 
officer  who  ordered  the  case  for  trial.  This  officer  had  the  right  in 
exceptional  cases  to  delay  the  execution  and  ask  the  pleasure  of  the 
President  of  the  Republic.  In  1917  it  was  directed  that  aU  death 
sentences  should  thereafter  be  so  referred  to  the  President). 
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4.  Court  of  Revision  in  the  territorial  armies: 

Permanent  courts  of  revision  established  at  Paris,  Bordeaux.  Lyons. 
Territorial  jurisdiction;  Republic  divided  between  them.  jVnother 
court  in  Algiers. 

Five  judges,  two  civilians,  three  officers,  as  follows:  Civilian  presi- 
dent (a  '*  president  of  the  chamber  of  the  (civilian)  court  of  appeab"), 
civilian  (a  judge  of  the  court  of  appeals),  one  colonel  or  lieutenant 
colonel,  two  majors. 

Military  judges  appointed  by  commanding  general  for  six  months; 
civilian  judges  appomted  as  directed  by  the  Government  (cabinet^ 
Each  judge,  civilian  or  military,  must  be  30  years  of  age.  Military 
judg;es  not  required  to  have  leo^al  training. 

Commissaire  du  gouvemement  le^al  adviser  to  the  court;  a  field 
officer,  30  years  of  age,  appointed  by  the  minister  of  war;  not  re- 
quired to  have  legal  training  but  in  practice  usually  is  a  lawyer. 
(Col.  Augier,  commissaire  du  gouvernement  of  the  court  of  revision 
at  Paris,  is  a  very  eminent  military  lawyer  and  the  author  of  several 
books  on  military  law.) 

Reviews  for  errors  of  law  only.  Appeals  must  be  made  within 
24  hours  after  judgment  in  the  court  below.  One  day  further  al- 
lowed counsel  for  accused  to  file  '* memoir";  three  days  for  one  of  the 
judges  to  report  on  the  case  to  the  court.  The  court  then  sits  in 
public  session ;  hears  arguments  from  commissaire  du  gouvemement 
and  counsel  for  the  accused  and  enters  judgment.  (In  practice  addi- 
tional time  is  sometimes  allowed  for  preparation  of  the  accused's 
'^memoir.'') 

New  trials  may  be  ordered.  The  case  is  then  sent  for  trial  to  some 
other  court  than  the  court  which  tried  it  the  first  time. 

5.  Court  of  revision  in  the  armies  on  active  service: 
At  headquarters  of  each  division  and  army. 

Five  judges,  all  officers,  as  follows:  One  brigadier  general  (presi- 
dent), two  colonels  or  lieutenant  c61onels,  two  majors.  Appomted 
by  comnaanding  general,  to  serve  at  his  pleasure. 

C]!ommissaire  du  gouvemement,  officer  of  field  rank,  30  years  of  age; 
appointed  by  the  commanding  general. 

Jurisdiction  and  procedure  as  in  territorial  armies,  except  that  in 
practice  the  time  for  accused  to  file  his  * 'memoir'*  is  almost  never 
extended. 

In  emergency  the  number  of  judges  may  be  reduced  to  three. 

6.  Court  of  cassation: 

Civilians  (but  not  military  persons)  may  have  recourse  to  the  court 
of  cassation  (supreme  court  of  Republic  of  France)  on  jurisdictional 
questions  only.  This  right  is  suspended  whenever  ordinary  appeals 
to  the  courts  of  revision  are  suspended. 

In  time  of  peace,  court  of  cassation  exercises  powers  of  court  of 
revision  (which  is  then  suspended). 

7.  All  right  of  appeal  may  be  suspended  during  war  or  state  of 
siege  by  presidential  decree. 

No  appeal  or  other  recourse  lay  from  the  ''special  courts"  (emer- 
gency war  courts).     See  above. 
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Vn.  Gew.  Ansell's  Accusations  Against  Others  Besides  Gen. 

Crowber. 

(A)  against  generals  op  toe  army. 

(a)  ''The  weakest  grade  in  the  Anry  of  the  United  States" 
(p.  121);  which  is  the  grade  from  which  are  drawn  convening  and  re- 
viewing authorities  of  courts-martial. 

(b)  *'Many  of  them  jokes  to  everybody  else  in  the  world  except 
ourselves  and  their^elves"  (p.  121). 

(c)  ''Lacking  in  experience"  (p-.  121);  citing  Gens.  Pershing  and 
Wood  as  examples,  and  saying: 

id)  "That  heterogeneous  collection  of  troops  on  the  Mexican 
border,"  **  which  Gen.  Pershing  commanded  ;  **no  professional 
soldier  would  ever  call  that  a  division"  (p.  122);  and  *^the  command 
in  the  PhiUppines  was  not  the  kind  of  command  that  required  general 
leadership     (p.  122);  and  again: 

(e)  **I  have  had  a  hundml  times  their  court-martial  experience" 
(p.  121). 

(B)  AGAINST  THE  INSPECTOR  GENERAL. 

(a)  "Thoroughly  reactionary"  (p.  116);  "the  most  reactionary  of 
men";  "prejudiced  and  reactionary"  (p.  173);  "whose  views  savor 
of  professional  absolutism"  (p.  123). 

(b)  With  trying  to  browbeat  and  intimidate  Gen.  Ansell,  in  con- 
nection with  the  investigation  of  Gen.  AnselFs  part  in  the  present 
controversy,  in  trying  to  compel  Gen.  Ansell  to  make  a  statom^ent 
against  his  wiU  by  threkt^ming  that  "this  thing  is  in  Congress,  and 
my  report  will  go  to  Congress,  and,  Ansell,  when  it  gets  to  Congress, 
it  will  be  very  detrimental  to  you"  (p.  209). 

(f)  "With  habitually  using  the  power  of  his  oflBce  in  connection 
with  investigations  to  compel  accused  persons  and  others  to  make 
statements  against  their  will  and  to  incriminato  themselves,  by 
menaces,  threats,  and  intimidation"  (p.  209). 

(d)  With  allowing  oflScers  in  his  departm^ent  in  camp  and  division 
to  compel  t«3timony  from  suspected  or  accused  soldiers,  and  then  use 
it  against  them  (p.  209). 

(e)  With  having  taken  part  with  the  Secretary  of  War  and  the 
Acting  Judge  Advocate  General  (Gen.  Kreger)  in  frequent  confer- 
ences with  the  court-martial  committee  of  tne  American  Bar  Associ- 
ation, under  such  circumstances  that  "I,  for  one,  as  long  as  I  live, 
will  not  express  any  respect  for  anjr  such  committee,  no  matter  how 
high  it  may  be  or  whatever  association  it  may  be  a  part  of"  (p.  214). 

(C)  AGAINST  GEN.  BIDDLE,  FORMER  ASSISTANT  CHIEF  OF  STAFF. 

(a)  "Thoroughly  reactionary"  (p.  116). 

(6)  "Sharing  with  the  Inspector  General  in  views  that  savor  of 
prof essional  absolutism  "  (p.  123). 
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(D)  AGAINST  MAJ.  GEN.  KEBNAN,  MAJ.  GEN.  o'BTAN,  AND  LIEUT.  OOL. 
OGDEN,  THE  MEMBERS  OF  THE  KERNAN-O'bYAN-OGDEK  BOARD,  AND 
LIEUT.  COL.  BARROWS,  THE  RECORDER  OF  THAT  BOARD. 

(a)  *'The  most  reactionary  sot  of  men  in  the  United  States" 
(p.  215). 

(6)  So  prejudiced,  and  known  to  be  so  prejudiced,  that  many 
officers  of  hi^h  rank,  holding  liberal  views,  refused  to  express  their 
views  on  military  justice  to  that  board  (p.  215). 

(E)  AGAINST    BRIG.     GEN.     £.    A.     EREGER,    ACTING    JUDGE    ADVOCATE 

GENERAL  OF  THE   ARMY. 

(a)  Not  understanding  his  oflSce;  *' brought  to  an  oflSce  that  ho  did 
not  understand,  and  does  not  understand  yet"  (p.  165). 

(6)  With  being  opposed  to  and  obstructing  real  clemency  to  pris- 
oners (pp.  192-195,  204). 

(c)  With  planning  to  disband  the  clemency  board  before  it  had 
considered  the  cases  of  prisoners  from  Europe  (pp.  204-205),  and  with 
saying  that  the  cases  oi  those  over  there  ''would  not  require  a  second 
examination  over  here''  (p.  207). 

(d)  With  being,  along  with  the  Secretary  of  War,  and  the  Judge 
Advocate  General,  in  the  attitude  of  ''obstructing"  the  administration 
of  clemency — "one  of  the  obstructing  officers"  (p.  203). 

(e)  With  pursuing  (jointly  with  the  Secretary  of  War,  the  Judge 
Advocate  General,  and  the  Inspector  General)  such  methods  with 
respect  to  the  investigation  conducted  by  the  committee  of  the 
American  Bar  Association  that  "that  investigation  was  never  a  fair 
investigation,"  but  was  so  arranged  that  "that  Bar  Association  com- 
mittee sat  there  and  heard  and  drank  in  the  ultramilitary  view,  and 
they  heard  nothing  else,  except  as  I,  single-handed,  aiaed  by  one 
other  officer,  could  present,"  '*so  that  the  departmental  view  might 
be  impregnably  maintained"     (pp.  210,  211). 

(f )  With  bemg,  along  with  the  Secretary  of  War  and  the  Inspector 
General  "in  frequent  contact"  with  the  members  of  the  American 
Bar  Association  committee,  imder  such  circumstances  that  "I  for 
one,  as  long  as  I  live,  will  express  no  respect  for  any  such  committee, 
no  matter  now  high  it  may  be,  or  whatever  association  it  may  be  a 
part  of"  (pp.  211,  214). 

(n)  With  having  unjustly,  in  an  unusual  and  harsh  manner,  and 
wi^out  notice,  removed  Col.  Weeks,  a  Regidar  Army  officer,  "a  dis- 
tinguished officer,"  from  duty  in  the  office  of  the  Judge  Advocate 
General  in  Washington,  to  a  relatively  obscure  station,  which  will 
carry  immediate  reduction  to  his  Regular  Army  rank,  because  of  his 
liberal  view*s  on  clemency  and  concerning  the  system  of  the  adminis- 
tration of  military  justice  (pp.  162-163). 

(F)   AGAINST   FOBMBB  PRESIDENT  TAFT. 

(a)  Perverting  "his  power  to  the  furtherance  of  a  plan  *  ♦  * 
to  maintain  the  existing  vicious  system  of  military  justice  and  to  do 
me  great  personal  injury"  (statement  of  Gen.  Ansell,  Now  York 
World,  Sept.  16,  1919). 

(6)  Abusing ''  the  confidence  and  tiiist  of  the  American  people  and" 
misleading '*tnem"  (ibid);  and 
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(e)  Debasing  "his  exalted  position  as  ex-President  of  the  Republic 
to  become  an  i^orant  and  bitter  partisan  in  behalf  of  his  fnend/' 
Gen.  Crowder  (ibid). 

(O)  AGAINST  THE  CHIEF  OF  STAFF. 

(a)  With  joining  with  the  Secretary  of  War,  the  Judge  Advocate 
General,  and  the  Acting  Judge  Advocate  General  in  getting  in  touch 
and  conferring  with  the  court-martial  committee  of  the  American  Bar 
Association  (p.  21 1),  so  influencing  that  committee  and  its  work  that 
"its  investigation  was  never  a  fair  investigation." 

(6)  With  joining  '*  the  whole  military  hierarchy,  capped  by  your 
Chief  of  Staff,"  in  clamoring  and  entering  **into  an  agreement  that 
these  men  should  die/'  i.  e.,  Ledoycn,  Fishoack,  Sebastian,  and  Cook, 
''the  four  death  cases  from  France,"  to  whom  the  President  showed 
elemency. 

(H)   AGAINST   CHIEFS  OF   BUBEAUS. 

(a)  Joining  '*  to  protest  and  resist  the  establishment  of  any  revisory 
power  in  the  War  Department"  (p.  207),  and 

(b)  Inducing  the  Secretary  of  War  "by  an  organized  military 
bureaucracy  to  use  the  ^reat  power  of  his  office  to  oppress,  to  destroy 
any  who  would  dare  differ  with  that  bureaucracy  "  (p.  171). 

(I)  AGAINST   THE    COUBT-MARTIAL  COMMnTEE  OF  THE  AMEEICAN  BAB 

ASSOCIATION. 

(a)  "Being  a  packed  committee"  (p.  211),  "chosen  as  a  result 
*  *  •  *  of  strenuous  efforts  being  made  by  the  War  Department  to 
holster  up  their  cause"  (p.  214). 

(6)  That  certain  members  of  the  committee  "came  to  the  investi- 
gation with  minds  foreclosed"  (pp.  212-213),  and  that  those  members 
"have  not  been  without  their  influence  upon  the  other  members  of 
the  committee"  (p.  213). 

(c)  With  so  misconducting  their  investigation  that  "that  investi- 
gation was  never  a  fair  investigation"  (p.  210),  and  that "  the  hearing 
has  not  been  thorough  and  it  nas  not  been  fair"  (p.  214). 

id)  With  misconducting  their  investigation  in  that  "that  com- 
mittee *  *  *  came  here,  got  into  touch  with  the  War  Department 
and  the  Judge  Advocate  General  of  the  Army,  got  a  list  of  witnesses 
(rem  them,  and  called  those  witnesses  and  no  other  witnesses  until 
just  about  four  days  before  their  hearings,  which  had  extended  over 
iour  or  five  weeks,  were  about  to  close.  They  then,  condescendingly, 
gave  me  an  opportunity  to  appear  and  called  one  other  oj£cer  voicing 
pay  views,  ana  then  they  askea  me  if  I  had  a  list  of  names  *  *  * 
in  advocacy  of  my  side  of  the  matter,  and  when  I  handed  in  that  list 
they  left  *  *  *  within  48  hours  before  any  but  one  of  those  gen- 
tlemen could  get  here"  (p.  210);  "and  so  that  Bar  Association  com- 
mittee sat  there  and  heard  and  drank  in  the  ultramilitary  view,  and 
they  heard  nothing  else  except  as  I,  single-handed,  aided  by  one 
other  oflBicer,  could  present"  (p.  210). 

(«)  With  conferring  "with  tne  Secretary  of  War,  the  Chief  of  Staff, 
the  Judge  Advocate  General  of  the  Army,  and  the  Acting  Judge  Advo- 
cate General  of  the  Army"  (p.  211),  and  with  being  "in  frequent  con- 
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tact  with  the  Secretary  of  War  and  the  Acting  Judge  Advocate  Gen- 
eral and  the  Inspector  General"  (p.  214),  so  that  ^'whatever  respect 
anybody  else  may  have  for  such  a  committee  I,  for  one,  as  long  as  I 
live,  will  not  express  any  respect  for  any  such  committee,  no  matter 
how  high  it  may  be  or  whatever  association  it  may  be  a  part  of ' 
(p.  214). 

(f)  ''The  committee  did  not  ask  the  department,  so  far  as  I  am 
advised,  to  direct  any  officer  of  the  Army  whose  name  was  cited  by  me, 
to  appear  before  it,  and  consequently  any  officer  or  other  person  whom 
I  desired  called  in  opposition  to  tne  system  could  appear  only  )>v 
taking  leave,  if  he  were  entitled  to  leave,  and  at  his  own  expense" 
(p.  213). 

(j)   AGAINST  THE   SECRETARY   OP  WAR. 

(a)  *' Thoroughly  reactionary"  (p.  116); 

(6)  With  having  submitted  to  Congress  *4n  bad  faith,  not  really 
desiring  the  bill  passed  nor  wanting  any  such  power  granted  (p.  Ill), 
on  January  19,  1918,  a  bill  to  vest  in  the  President  revisory  power 
over  the  finding|s  and  sentences  of  courts-martial"  (p.  lll)f 

(c)  With  having  '*  arrayed  himself  with  the  solid  phalanx  of  the 
Army — ^principally  of  the  Kegular  Army — in  support  of  this  system" 
(d.  173);  i.  e.,  in  support  of  the  existing  system  of  military  justice, 
elsewhere  in  the  t^Umony  denounced  as  a  ''system  of  organized 
injustice"; 

(d)  With  being  ''content,  however,  to  be  imposed  upon"  (p.  117); 

(e)  With  having,  along  with  the  Judge  Advocate  General,  '* resorted 
to  methods  which,  if  adopted  bv  a  man  in  his  dealings  with  another 
man  privately,  would  merit  andf  receive  the  severest  condemnation" 
(p.  169); 

(f)  With  having  been  "induced  by  an  organized  military  bureau- 
cracy to  use  the  great  power  of  his  office  to  oppress,  to  destroy,  any- 
one who  would  dare  differ  with  that  bureaucracy"  (p.  171); 

(g)  With  having  "demoted"  or  concurred  in  the  demoting  of 
Gen.  Ansell  from  the  rank  of  temporary  brigadier  general  to  his 
Regular  Army  grade  of  lieutenant  colonel,  within  but  little  more 
than  a  month  after  bestowing  upon  him  the  distinguished  serrico 
medal,  as  a  pimishment  for  testifying  before  the  ^nate  MiUtar>' 
Affairs  Committee;  not  for  stating  other  than  the  truth,  but  for 
"divulging  the  secrets  of  the  system,  giving  away  State  secrets,  thinjrs 
that  we  want  to  keep  away  from  Congress  and  the  public"  (p.  IGl  ; 
with  withholding  the  order  so  that  it  would  not  be  published  until 
the  day  after  Congress  adjourned  last  March  (p.  164);  and  with  pre- 
tending that  "my  demotion  had  absolutely  nothing  to  do  with  mv 
connection  with  the  criticism  of  the  existing  system"  (p.  164): 

(h)  With  sending  clear  to  France  to  get  another  brigadier  gencrtl 
to  put  in  Gen.  Ansell's  place  as  Acting  Judge  Advocate  General 
(p.  104),  who  (Gen.  Klreger)  did  not  understand  the  office  to  which 
he  was  brought,  "and  does  not  understand  yet"  (n.  165); 

(i)  With  having  pretended  that  Gen.  AnselPs  demotion  "was  in 
line  with  the  general  demobilization  of  the  Judge  Advocate  General'^ 
Department;  that  there  were  to  bo  no  more  promotions  in  that  depart- 
ment"; yet  with  having  madS  "more  colonels  in  that  department 
since  I  was  demoted  than  before"  (p.  164); 
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(])  With  having  failed  to  make  any  fair  investigation  of  charges 
against  the  Army  court-maTtial  system  (n.  167) ;  but,  on  the  contrary 
(Jc)  With  having  entered  into  a  deliberate  conspiracy  with  the 
Judge  Advocate  Coneral  and  Col.  John  H.  Wigmore  for  **a  plan  of 
campaign  to  maintain  and  defend  the  existing  system  at  all  costs, 
and  discredit  the  complaints  and  destroy  the  complainants''  (pp. 
165-6);  and  for  that  purpose — 

(l)  With  establishing  a  **proraganda  bureau''  with  ''several  officers 
and  13  or  14  clerks  assigned  solely  for  this  purpose,  and  the  Govern- 
ment of  the  United  States  raid  their  salaries"  (n.  168); 

(m)  With  ha\-ing,  through  this ' '  propaganda  bureau/'  in  pursuance 
of  this  cons-'iracy,  prepared  '*a  statement  for  the  press,"  devoted 
largely  to  discrediting  mo"  (o.  166); 

(n)  With  having,  through  this  **bureau,"  published  another  ''very 
elaborate"  TO-page  statement  "devoted  to  enconiums  u^on  the 
system''  (Gen.  Crowder's  letter  of  Mar.  10,  1918),  of  which  90,000 
ropies  wore  sent  out  (o.  168),  "as  part  of  the  nropaganda  to  maintain 
this  system  and  to  discredit  those  who  would  attack  it";  and  that 
**the  truth  is  not  in  that  document,"  and  that  the  cases  cited  in  that 
document  "are  not  only  not  fairly  handled,  they  are  falsely  and 
untruthfully  presented"  (n.  169);  "all  with  the  purpose  that  the 
Congress  of  the  United  and  the  lawyers  of  the  United  States  might 
be  misled  and  deceived"  (n.  169); 

(o)  With  having  a'>r>ointed  to  investigate  the  subject  of  military 
justice  and  Gen.  ^sell's  own  part  in  it,  **the  Inspector  General,  the 
most  reactionary  of  men"  *  *  *  **the  very  man  whom  in  the 
brief,"  proared  by  Gen.  Ansell  in  December,  1917,  u'oon  the  power 
of  the  tiudge  Advocate  General,  "I  labeled  as  prejudiced  and  reac- 
tionary" (o.  173); 

ip)  With  having,  in  November,  1917,  directed  or  consented  that 
the  Judge  Advocate  Ceneral  relieve  Gen.  Ansell  from,  all  connection 
with  the  administration  of  military  justice  because  of  the  latter's 
liberal  ^-iews  (o.  183); 

(q)  With  having  oDrosed  clemency  to  prisoners,  "the  departmental 
lineuo  was  against  clemency"  (n.  182),  and  with  having,  when  the 
clemency  board  was  finally  instituted  last  winter,  decided  that  the 
cases  of  prisoners  overseas  should  not  be  taken  un,  because  '*they 
were  over  there  *  *  *  and  that  people  would  not  be  so  inter- 
ested in  extending  clemency  to  prisoners  so  circumstanced  as  here  at 
home"  K  191); 

(r)  With  being,  along  with  the  Judge  Advocate  General  and  Gen. 
Kreger,  in  the  attitude  of  "obstructing"  the  administration  of 
clemency  (n.  203);        ' 

(«)  With  having  arranged  to  mislead  the  committee  of  the  Am.er- 
Bar  Association  investigating  court-martial  procedure,  by  facilitating 
the  appoiranco  before  it  of  witne^soB  favoral)le  to  "the  system"  and 
obstructing  the  appearance  of  other  military  witno3S05  before  it,  so 
that  the  investigation  of  that  committee  "was  never  a  fair  investiga- 
tion" (p.  210);  and  even  that 

(0  Tno  members  of  that  conmi.itteo  itself  "were  chosen  as  the 
ro3ult  of  strenuous  efforts  made  by  the  War  Department  to  bolster  up 
thoir  cause"  (p.  214); 

(u)  With  having,  immediately  upon  his  return  from  Europe  last 
May,  because  "it  was  in  the  air"  that  the  American  Bar  Association 
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committee's  report  might  bo  unfavorable  to  the  department  (pp. 
214-15),  appointod  another  committee — ^the  Kernan-O'Ryan-Ogdcn 
Board — composed  of  '*the  most  reactionary  set  of  men  in  tho  United 
States"  (p.  215); 

(v)  In  short,  with  being  wholly  dominated  by  the  reactionary 
views  of  the  Judge  Advocate  General  and  of  the  most  reactionary 
section  of  tho  Army,  and  being  willing  to  stoop  to  any  means  what- 
ever to  prevent  any  improvement  and  to  destroy  anyone  seeking  to 
disturb  tho  present  system. 

(k)    against  prof.  JOHN  H.  WIGMORE. 

Prof.  John  H.  Wigm.ore,  dean  of  the  law  school  of  Northwestern 
University,  author  of  ''Wigm.ore  on  Evidence"  and  many  other 
books,  and  known  throughout  the  world  as  one  of  the  forem.ost  le^al 
authorities  in  the  Urited  States,  form.erly  a  colonel  in  the  Judge 
Advocate  General's  Derartm.ent,  has  been  denounced  as: 

(a)  **A  new  thought  man  in  the  legal  world"  (p.  265),  to  whom 
"the  Constitution  does  not  mean  very  much",  to  whom  the  Consti- 
tution *' seems  to  have  been  the  result  of  a  long  course  of  foolish 
thought  by  our  people"  (p.  265); 

(6)  With  being  a  m.an  opposed  to  clem,ency,  or  ''not  zealous  in  ac- 
cording: clemency"  (pp.  191-192); 

(c)  With  having  entered,  with  the  Secretary  of  War  and  the  Jud^e 
Advocate  Gtsneral,  into  a  conspiracy  and  **Camraign  to  maintain  and 
defend  the  existing  system,  at  all  costs,  and  discredit  the  comT)laints 
and  destroy  the  complainants"  (pp.  166,  231);  and  with  having  be- 
come chief  of  the  ''propaganda  bureau"  organized  pursuant  to  that 
conspiracy  (p.  168),  with  13  or  14  clerks  under  him,  assigned  solely 
for  that  rurrose,  with  their  salaries  paid  by  the  Government  (p.  16^); 

(d)  With  having,  as  chief  of  that  "propaganda  bureau,"  prepared 
first,  a  long  statement,  signed  by  the  Judge  Advocate  General,  de- 
voted to  discrediting  and  destroying  G«n.  Ansell  (o.  166),  and  there- 
after the  70-page  ramphlet  letter  of  the  Judge  Advocate  General  to 
the  Secretary  of  War  on  "Military  Justice  during  the  War,"  dated 
March  10,  1919,  of  which  90.000  copies  were  "published  and  sent  to 
all  the  la\vyers,  preachers,  and  other  professional  men  as  part  of  the 
propaganda  to  maintain  this  system  and  discredit  those  who  would 
attack  it"  (pp.  168-169,  231,  232);  and  that 

(e)  "The  truth  is  not  in  that  document";  that  the  cases  cited  in 
that  docum.ent  "are  not  only  not  fairly  handled,  they  are  falsely  and 
untruthfully  presented"  (o.  169); 

(/)  With  employing,  along  with  the  Secretary  of  War  and  tho 
Jna^e  Advocate  General,  such  methods  "as  when  employed  in  priTate 
afiTairs  habitually  receive  the  condemnation  of  honest  men  and  dis- 
credit any  cause"  (p.  231). 

VIII.  Summary  of  the  Inspector  General's  Findings. 

The  Inspector  General,  after  a  painstaking  investigation  of  the  facts 
in  controversy,  made  a  detailed  report  to  the  Secretary  of  War  May 
8,  1919.  The  report  contained  specific  findings  supported  bv  tho 
facts  upon  which  they  are  based,  adverse  to  the  contentions  of  Gen. 
Ansell,  as  follows: 
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1.  ''Gen.  AnseQ's  charge  that  he  was  relieved  from  duty  as  Acting 
Judfife  Advocate  General,  by  reason  of  the  difference  of  opinion  as  to 
section  1199,  Revised  Statutes,  is  without  foundation  in  fact." 
(P.  10.) 

2.  ''His  (G-en.  AnselPs)  statement,  repeatedly  made^  that  General 
Orders  No.  7,  adopted  to  carry  out  the  very  views  which  he,  himself, 
first  advocated,  wore  'an  administrative  palliative/  is  not  in  accord 
with  the  facts  and  is  another  instance  where  the  public  has  been 
misled."     (P.  17.) 

3.  "The  fact  remains  that,  at  the  time  the  order  was  issued,  Ccn. 
('fowder  was  Judge  Advocate  General  of  the  Army  and  should  have 
been  consulted  by  his  assistant,  Cen.  Ansell,  in  regard  to  a  change  of 
policy  so  radical  as  that  elTected  by  General  Orders  Xo.  84  and  known 
by  Cen.  Ansell  to  be  contrary  to  the  declared  policy  of  the  Judge  Ad- 
vocate General  and  the  Secretary  of  War."     (P.  22.) 

4.  ''From  the  records  and  from  all  obtainable  evidence,  it  appears 
that  Cen.  AnselVs  statement  that,  from  Xovem.ber,  1917,  to  April, 
1918,  he  had  nothing  to  do  with  the  administration  of  military  justice 
and  that  the  proceedings  did  not  com,e  over  his  desk,  is  not  in  accord 
with  the  facts.  On  the  contrary,  it  appears  that  his  initiative  and 
authority  as  senior  assistant  remained  undisturbed  and  that  he  was 
in  no  degree  hampered  in  anv  changes  which,  within  the  law,  he  de- 
sired to  make."     (P.  26.)       " 

5.  '*The  above  facts,  stripped  of  all  elements  of  uncertainty,  lead 
to  the  conviction  that  Cen.  AnselVs  statements  (concerning  the  four 
death  cases  from,  France)  as  to  his  attitude  and  activities  in  connec- 
tion with  the  cases  above  considered,  are  misleading  and  widely  va- 
riant from  the  facts."     (P.  31.) 

6.  'X^en.  Ansell  does  not  claim  that  he  originated  the  idea  (clem- 
ency boards),  but  that  the  basis  for  the  rlan  was  his  memorandum 
dated  January  11,  1919.  That  is  true.  The  Secretary  of  War,  how- 
ever, himself  made  the  initial  suggestion,  and  the  order  creating  the 
board  followed  the  lines  laid  down  by  him."     (P.  36.) 

7.  "it  is  believed  that  the  Judge  Advocate  C'eneraVs  Department 
has  functioned  during  the  war  with  the  interests  and  rights  of  the 
enlisted  men  constantly  in  mind,  and  that  the  various  steps  taken 
and  the  measures  adopted  have  been  for  the  single  purpose  of  safe- 
guarding those  interests  and  rights.  It  has  been  successful,  except 
in  a  few  isolated  instances,  in  accomplishing  that  purpose."     (P.  57.) 

IX.  Gen.  Crowder's  Attitude  Toward  Return  op  Acquittals 

FOR  Reconsideration. 

Note. — This  is  now  ancient  history,  since  it  has  been  prohibited  by 
General  Ordei-  No.  88,  War  Department,  July  14,  1919,  which  was 
recommended  by  Gen.  Ci'owder. 

(a)  charge  of  gen.  ansell  respecting  the  return  to  court  op 

acquittals. 

Gen.  Ansell  before  the  Committee  on  Military  Affairs,  replying  to  a 

Juestion  by  Sanator  Chambevlain,  inquiring  whether  or  not  the  War 
^apai'tmant  had  not  recently  issued  an  order  prohibiting  the  return 


^ 
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to  courts  by  roviowing  author! tios  of  acquittals  for  recoDsideration 
said: 

Y*»s:  although  that  has  been  aofi^ated  for  18  vears.  I  know,  and  the  War  Department 
hi8  insisted  tha*  that  wr.8  a  proper  thing,  and  the  Judjrc  Advocate  General  of  the  Army, 
in  the  very  h^'aiin^s  before  the  commiftco  beginning  in  1912  a'^d  terminating  in  191  ti, 
insisted  that  that  was  a  proper  thing,  that  it  ^as  necessary  for  discipline;  and  when  he 
sont  the  bill  to  your  committee  in  the  spring  of  1918  conferring  this  re  is^ry  power,  he 
went  before  the  Houb-3  Committee  a^d  argued  for  the  ad  iaa^iUtv  of  permitting  this 
court  to  reverse  anuitta's,  and  he  svxi  that  he  had  seen  many  ics^ances  in  his  Bcr\  i(  e 
where  justice  would  not  have  been  done  if  the  acquitt?.!  had  been  rxihered  to  (p.  127 1. 

A'^s^wer. — A  careful  examination  of  the  hearings  of  1912  and  1916 
on  the  1916  revision  has  been  made,  with  the  'result  that  there  is  not 
found  therein  any  reference  by  Gen.  Crowder  to  the  practice  of 
reviewing  authorities  returning  acquittals  to  courts  for  reconsidera- 
tion. 

In  the  hea.-ings  before  the  House  Committee  on  the  bill  to  place  in 
the  President  revisory  power,  Gen.  Crowder  stated  the  following 
r33p3cting  the  return  of  acquittals  to  courts  by  reviewing  authorities: 

# 

It  has  Ix^on  pormJesible  ever  since  we  have  had  an  Army  for  the  President,  in  any 
case  roiuiring  n*.8  action,  to  return  the  case  to  the  court  and  ask  them  to  reoot alder 
the  sentonco,  ^i*ith  a  ^  iew  to  imprslng  a  more  r*doiuate  sentence  or  a  difiercnt  form  of 
seutoTice,  but  there  is  no  power  in  the  Pres'dent  of  the  Unit/^  ^tat/'s  or  the  Secretary 
of  War  or  any  authority  to  increase  the  punishment  beyond  what  the  court  i*ill  sanc- 
tion on  rocans'.doration  (p.  37). 

He  h^.8  alwavs  had  that  power  (referring  t»  the  power  of  the  rcvioi»ing  authority 
to  return  the  finding  and  sontence  to  a  court  indicating  the  punishment  inade:juate'. 
Thoy  ha.e  it  under  the  English  articles,  from  which  we  draw  our  o^n.  They  ha^  e 
h'^.d  it  from  time  immemorial;  it  has  been  the  rule  that  the  convening  authoritv  coultl 
address  the  trial  court  upon  the  adeiuacy  or  inadequacy  of  the  judgment  and  sentence 
of  the  court  (p.  40). 

The  commanding  general  can  not  increase  it  (referring  to  the  punishments  ITo 
can  only  atldrees  the  court  as  to  the  sufFcioncv  of  the  sentence.  That  has  leen  the 
law  e  .or  since  we  have  had  a  Government,  and  over  since  we  hJi^e  had  an  Army,  and 
tha*  is  the  law  in  England,  going  back  as  far  as  our  written  cedes  go  (p.  42). 

I  ha^  e  had  cases  come  up  where  a  very  smaU  sentence  wm  gi\en  for  the  gra^■cst 
crime,  and  I  do  not  know  anything  that  would  attack  discipline  more,  if  the  commacd- 
ing:  general,  who  is  also  the  re  iewing  off  cer,  or  the  Secretary  of  War  or  the  President, 
who  will  become  the  reviewing  officers  of  that  class  of  cases  under  this  le^jislation, 
could  not  in  i*e  the  attention  of  the  court  to  the  effect  of  such  a  sentence  upon  the 
discipline  of  the  Army  generally.  I  do  not  think  this  would  have  survived  all  the 
centuries  without  criticism  if  it  were  intrinsically  ^*rong  (p.  4 if). 

1  bolio\  e  a  h.rgo  number  of  the  c:.ses  returned  by  the  convening  authoiities  to  couns- 
marlial  are  with  a  view  to  impcsing  a  dih'ercnt  form  of  sentence  and  frequently  a  more 
lenient  one  (p.  43). 

Gen.  Orowder  stated  at  this  hearing  that  in  perhaps  a  majority  of 
cases  the  courts  adhered  to  theii*  original  sentences  upon  reconsidera^ 
tion,  adding: 

There  is  a  great  dcil  of  independence.  You  will  find,  I  think,  more  cisos  whore  the 
rcvie  ying  authoritv,  in  commencing  upon  a  cise,  in  the  order  of  promulgp-tion,  disap- 
proves than  you  w  ill  lind  where  the  re\iewing  authoiity  approves  the  action  of  a  ct>urt 
upon  rcisi-jn  (p.  44). 

Oa  February  26,  1919,  Gen.  Crowder  before  the  Senate  Military 
Committee  in  discussing  the  provision  in  the  Chamberlain  bill,  which 
attempts  to  preclude  the  reviewing  authority  from  returning  to 
courts  acquittals  for  reconsideration,  stated,  refeyring  to  the  practice 
of  returning  acquittals: 

Lot  me  Sly,  first,  it  is  simply  a  regulation  and  there  is  no  law  under  which  it  is  done. 
The  War  Department  could  mpe  out  the  regulation  to-night  and  could  establish  <hii 
very  prjhibition  by  an  order  (p.  247). 
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Farther  in  this  hearing  Gren.  Crowdor  stated,  in  commenting  upon 
the  power  of  the  reviewing  authority  to  return  acquittals,  that: 

I  think  this  way  about  it:  It  shocks  the  AmcriciMi  people  to  have  a  verdict  of  acquit" 
tal  reconH'.dered,  and  for  that  rc2«on  I  am  not  dispteed  to  insist  upon  continuing  the 
ancient  rule  of  returning  them.  1  hive  never  known,  in  a  rather  protracted  peiicd 
of  8cr\icc,  of  an  innocent  man  who  hr^  sutYercd  through  this  procedure,  atd  1  have 
certainly  known  of  many  miscarriages  of  justice  thut  have  been  corrected  (p.  1:54). 

I  am  not  disposed  to  insist  u|)on  retention  of  thr.t  rule.  I  have  somelimcs  thought 
we  would  be  justified  in  revoking  the  present  rule  and  trv  out  the  other  system  of 
reporting  the  result  at  the  proper  time,  but  I  feir  wo  should  get  all  kinds  of  protest 
from  the  re\iowing  authoiitiee^  commanding  officers  who  have  authority  to  convene 
courts -martiiU  (p.  'Jr>6). 

SubsGquent  to  the  hearing  of  February  26,  1919,  Gen.  Crowder 
dii^ected  the  piepavation  of  a  draft  of  general  order  to  prohibit 
reviewing  autnovities  from  returning  acquittals  to  courts.  As  a 
result  of  this  movement  in  this  matter.  General  Order  No.  88,  War 
Department,  1919,  was  published  on  July  14,  1919,  wherein  it  is 
provided: 

1 .  Xo  authority  will  return  a  record  of  trial  to  any  military  tribunal  for  recon- 
sideration of — 

(ft)  Anacnuittal;  or 

(b)  A  finding  of  not  guilty  of  any  specification;  or 

(c)  A  finding  of  not  guilty  of  any  charge,  unless  the  record  shows  a  finding  of  guilty 
on  a  8peciiciti)n  l.^id  under  that  charge  which  sufficiently  alleges  a  violation  of 
sime  article  of  war;  or 

(d)  The  sentence  originally  imposed  with  a  view  to  increasing  its  severity,  unleES 
such  sentence  is  less  than  the  mandatory  sentence  fixed  by  law  for  the  offense  or 
offenses  upon  which  a  conviction  has  been  had. 

2.  Tso  military  tribunal  in  any  proceedings  on  revision  shall  reconsider  its  finding 
or  sentence  in  any  particular  in  which  a  return  of  the  record  of  trial  for  such  rcconsid- 
cration  is  herein  {prohibited. 

3.  This  order  will  be  effective  from  and  after  August  10,  1919. 

(b)  same  subject:  gen.  crowder^s  attitude. 

Chcrge, — On  page  127  of  the  report  of  the  hearings,  Senator  Cham- 
berlain interrogated  Gen.  Ansell  res'^ecting  the  sending  back  of  a  case 
of  acquittal,  and  Gen.  Ansell  replied,  saying: 

The  Judge  Advocat3  General  of  the  Array,  in  the  verj'  hearings  before  the  com- 
mittee bej»inning  in  1912  and  terminating  in  191H.  insisted  that  that  was  a  proper 
thing;  that  it  was  necessiry  for  discipline;  and  when  he  sint  the  oill  to  yo.ir  com- 
mittee in  the  soring  of  lUl-^  conferring  this  re\is3r>'  power  he  went  before  the  Horso 
committee  and  argiiocl  for  the  aivisi'nlity  of  permitting  the  cov.rt  to  reveisD  acquittals, 
and  ho  sild  that  ho  lud  S33n  many  instincts  in  h's  service  where  justice  would  not 
ha%e  beon  done  if  the  acquittal  had  bean  adhered  to  (p.  127). 

Answer, — The  reference  here  is  without  any  doubt  to  the  hearing 
on  H.  R.  23628,  the  original  of  the  1916  revision,  before  the  House 
conur.ittee — the  hearings  beginning  in  Anril,  1912;  and  also  to  the 
hearings  on  S.  3191  before  the  Senate  Subcommittee  on  Military 
Affairs  in  February  of  1916,  and,  as  1  have  said,  these  are  the  ante- 
cedents of  the  m.uch-talked-of  revision  of  1916.  Gen.  Ansell  says  in 
these  hearings  that  I  argued  for  the  advisability  of  permitting  the 
court  to  reverse  acquittals.  A  very  careful  examination  of  these 
hearings  has  been  m.ade  which  disclosed  that  nothing  whatever  was 
said  by  m.e  u'^on  that  subject. 

Ccn.  Ansell  further  says  that  I  cam.e  before  this  comjnittee  in  the 
spring  of  1918  and  argued  for  the  advisability  of  rermitting  the  court 
to  reverse  acquittals.     What  I  said  was  this:  Senator  Wads  worth 
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asked  whether  or  not  I  had  any  comments  to  make  generally  on  the 
power  of  reviewing  authorities  returning  papers  after  acquittals,  and 
I  said : 

I  think  this  way  about  it:  It  shocks  the  American  poeple  to  have  a  verdict  of 
acquittal  reconsidered,  and  for  that  reason  I  am  not  disposad  to  insist  upon  contin- 
uing the  ancient  rale  of  returning  them.  I  have  never  known,  in  a  rather  protractel 
period  of  service,  of  an  innocent  man  who  has  s  ififered  through  this  procedure,  and 
I  have  certainly  known  of  many  miscarriages  of  justice  that  have  been  corrected. 

On  the  closely  related  subject  of  the  practice  of  reviewing  author- 
ities sending  inadequate  sentences  back  for  revision  upward  I  said: 

I  have  a  number  of  ca838  which  I  want  to  put  in  the  record  in  order  that  you  may 
830  the  U83  that  military  authorities  make  of  this  power  of  S3nding  inadequau-  9*^11- 
rencea  ba'?k  for  revision  upward,  and  sae  whether  it  is  an  ab-  S3  or  not.  I  aii  n-it 
disposed  to  insist  upon  retention  of  that  nile.  I  have  sometimes  thought  th^t  wo 
wo'ild  be  j\:8tified  in  revoking  the  present  rule  and  trying  out  the  other  svgf^ni  «»! 
reporting  the  res  'It  at  the  proper  time,  but  I  fear  we  should  get  all  kinds  of  proi^ts 
from  the  reviewing  authorities,  commanding  officers,  who  have  the  authority  to  con- 
vene courts -martial  (pp.  254-255,  hearings  on  S.  5320). 

I  have  been  entirely  frank  with  the  committee  in  giving  the  sub- 
stance of  this  testimony.  I  am  using  the  incident  to  show  you  how 
frequently  the  statements  of  the  principal  critic  are,  in  fact,  mis- 
statements. 

(C)    RETURN    OF    CASES    TO    COURT    FOR    RECONSIDERATION    OR    COR- 
RECTION.     RECOGNITION  AND  APPROVAL  OP  THE  POWER. 

The  power  to  send  a  case  back  to  the  court  for  revision,  reconsider- 
ation, or  correction  has  been  recognized  as  existing  independently  of 
exoress  statute  from  early  times. 

In  1842  Attorney  General  Legare  advised  President  Tyler  a3 
follows : 

In  military  co^irts-martial  the  power  of  the  commander  by  whom  they  have  been 
convened  to  direct  them,  in  the  event  of  disipproval,  to  revis3  their  8  3ntence  anl 
reconsider  the  proceedins^.  has  never  been  doubted,  and  is  rested  solely  upon  the 
^ound  that  the  s ^ntences  of  8*ich  coirts  are  not  to  be  put  in  e'jcecution  until  approved 
by  that  commander  (4  Ops.  Atty.  Gen.,  19). 

In  1853  Attorney  General  Caleb  Gushing  wrote  as  follows: 

It  is  laid  down  as  a  thing  not  open  to  controversy  in  all  the  books  of  militar>'  law 
that  the  superior  authority  may  order  a  court-martial  to  reass3mble  to  revide  its  i»r> 
ceedin<?s  and  S3nt9nce.  *  *  ♦  Th3  power  of  ordering  a  cas3  bac'c  to  a  court- 
martial  for  revision  miist  be  concodel  as  indubitably  easting  both  as  to  the  Arnv 
and  tho  Navy  of  tho  Unitrd  8tit3s.  Its  appiraat  s'.njilarity  arusBs  froji  tha  warn  of 
careful  scnitmy  of  the  thin^  done,  and  of  th3  nature  of  a  coiirt-martial  in  its  relation 
to  the  confirming  power.     (6  Ops.  Atty.  Gen.,  200,  203-204.) 

Such  was  the  state  of  opinion  when  the  Supreme  Gourt  of  the 
United  States  had  occasion  to  pass  upon  the  subject  in  1879.  A 
paymaster's  clerk  of  the  Navy,  named  Reed,  was  tried  by  court- 
martial  for  certain  malfeasance  in  his  official  duties,  found  guuty,  and 
sentenced.  The  revising  authority,  Rear  Admiral  Nichols,  returned 
the  case  to  the  court  with  the  statement  that  the  finding  was  in 
accordance  with  the  evidence,  but  that  he  considered  the  senteme 
inadequate.  Thereupon  the  court  reconsidered  the  sentence,  revoked 
it,  and  substituted  another  and  severer  punishment,  which  the  revising 
authority  approved.  Reed  then  sued  out  a  writ  of  habeas  corpus  in 
the  United  States  Gircuit  Gourt,  which  court,  after  a  hearing,  dis- 
charged the  writ  and  remanded  the  prisoner.    Thereupon  Reed  peti- 
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tioned  the  SuDime  Court  of  the  United  States  for  writs  of  habeas 
corpus  and  ceftiorari.  In  both  courts  Reed  attacked  the  validity  of 
the  court-martial  proceedings  on  the  grounds,  first,  that  he  as  a  pay- 
master's clerk  was  not  amenable  to  trial  by  com t- martial;  and,  sec- 
ond, that  the  last  sentence  qfth^  court-martial  vxis  void.  Upon  th€  latter 
point  it  was  nrged  before  the  Supreme  Court  that  Rear  Admiral  Nichols 
had  no  laivful  avthority  for  doing  what  ims  done;  that  at  most  he  vxis 
authorized  to  direct  the  court  to  reconsider  its  sentence  only  for  the  jmrpcse 
of  correcting  a  mistaTce  in  matters  ofhw  or  fad,  whereas  he  had  directed 
a  reconsideration  of  the  court's  judgment  within  the  limits  of  its  dis- 
cretion;  that  when  the  court  passed  its  first  sentence  and  fonixirded  the 
record  it  exhausted  its  powers  and  ceased  to  exist;  and  that  Reed  had  been 
twice  ptU  in  peril  for  the  mm  e  offense  and  depnved  of  his  liberty  withovt 
du^  process  of  law  in  violation  of  the  constitutional  guarantee.  The 
Sunreme  Court,  after  holding  that  a  paymaster's  clerk  was  within  the 
iuTi3diction  of  the  court-martial,  held  that  the  revising  authoiitj^'s 
return  of  the  record  and  the  coui  t- martial's  subsequent  action  thereon 
were  valid  and  legal  acts.  The  syllabus  of  the  case  states  the  court's 
ruling  as  follows: 

Where,  pursuant  to  auch  (Navy)  regulations,  a  general  court-martial  is  duly  ordered, 
the  officer  clothed  with  the  revising  authority  may,  baf ^re  it  is  dis33lved,  direct  it  to 
reconsider  ite  proceedings  and  sentence;  and  if  it,  upon  being  reconvened,  renders  a 
sentence  which  he  approves,  such  sentence  can  net  be  collaterally  impeached  for  mere 
errors  or  irregularities,  if  any  such  were  committed  by  the  court  while  acting  within 
the  sphere  ofits  authority. 

A.,  the  clerk  of  a  paymaster  in  the  Navy,  wa3,  by  a  court-martial,  found  guilty  of 
C3rtiin  charg?s  and  sp33lfications  of  malfaa^ince  in  the  discharg?  of  his  official  duties. 
Sentence  was  pis33a  up^n  hin,  and  tran33iitt3d,  with  the  record,  to  the  revising 
officer,  who  ratumad  it  with  a  lettor  stuing  that  the  finding  was  in  accordance  with 
the  evidence,  but  that  he  diffared  with  the  court  as  to  the  adequacy  of  the  sentence. 
The  court  proceeded  to  revis3  it,  and,  aft3r  revoking  it,  substituted  another,  which 
he  approved,  indicting  up^n  A.  a  S3ver3r  punishment.  A.,  who  was  imprisoned 
pursuant  thereto,  alleging  that  it  was  illegal  and  void,  and  that  he  was  therebv  unlaw- 
I'll ly  deprived  of  his  libsrty,  prayed  for  a  writ  of  habeas  corpus.  Held,  that  the  court- 
martial  liad  jurisdiction  of  the  p3rs3n  and  of  the  subject  matter,  and  was  compe- 
tent to  pass  the  sentence  whereof  A.  complained.    (Ex  parte  Reed,  100  U.  S.,  13.) 

In  1893  the  Court  of  Claims  considered  the  validity  of  a  sentence 

Eassed  by  a  court-martial  upon  Gen.  Swaim.  In  1884  Gen.  Swaim 
ad  been  charged  with  conduct  unbecoming  an  officer  and  a  gentle- 
man, in  connection  with  certain  alleged  frauds.  He  was  tried  by  a 
court-martial  appointed  by  the  President,  acc[ritted  of  the  specific 
charge,  but  found  guilty  of  conduct  prejudicial  to  good  order  and 
military  discipline,  and  sentenced.  The  President,  the  reviewing 
authority  in  this  case,  disapproved  the  sentence  as  inconmiensurato 
with  the  offense,  and  returned  the  case  to  the  court  for  reconsidera- 
tion. The  court-martial  then  imposed  another  sentence,  which 
President  Arthur  disapproved  as  not  authorized  by  law  and  again 
returned  the  record  to  the  court,  which  imposed  a  third  sentence, 
severer  than  the  first.  The  last  sentence  was  approved  by  the 
President  and  carried  into  effect.  Six  years  afterwards  its  validity 
was  attacked  by  Gen.  Swaim  in  an  action  to  recover  his  forfeited  pay 
in  the  Cfeurt  of  Claims.  The  syllabi: s  of  the  case  in  the  Court  of 
Claims  contains  the  following  upon  the  subject  of  reconsideration  by 
courts-martial  on  return  of  the  record  by  the  reviewing  officer: 

The  Army  regulation,  1881,  No.  923,  authorizes  the  reviewing  officer  to  reconvene 
a  court  80  tnat  it  may  correct  or  modify  its  conclusions,  but  does  not  authorize  him 
to  interfere  with  the  proper  discretion  of  the  court. 
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Where  the  President  diaipproved  of  a  sBntence  which  was  witbiu  the  discreti3ii 
of  the  court,  on  the  ^ound  tnat  it  was  incommensurate  with  the  offensa,  the  ci33 
comes  within  the  decision  of  the  Supreme  Court  in  ex  parte  Reed  (100  U.  S.  R..  13) 
that  the  reviewing  ofiic3r  did  not  thereby  require  the  court  to  innpos3  a  more  s?vt'rD 
sentence. 

Speakino:  of  the  return  of  cases  to  courts-martial  for  reconsideration 
and  of  the  legality  of  the  revdewinoj  officer's  action  in  suggesting  to  the 
court  the  inadequacy  of  its  sentence,  the  Court  of  Claims  in  the 
opinion  in  this  case  by  Justice  Nott,  which  later  received  the  expres.^ecl 
approval  of  the  Supreme  Court,  said: 

The  question  pre8?nted  by  the  cas3  it  believed  to  be  a  new  one.  unless  it  be  i'lcn- 
tical  in  legal  effect  with  that  which  was  before  the  Supreme  Court  in  ex  parte  K*  fi 
(lOD  U.  S.  R.,  13).  In  that  cis?  th^ra  wa^  an  un3qui vocal  off  ^ns:*  involving  n^  <ii^- 
cretion  on  the  part  of  the  court,  viz.  "malfeasance  in  the  discharge  of  his  ofiiciil 
duty."  In  this  cas?  it  was  n3ces?\rily  within  the  discretion  of  the  court -martiil  to 
dst^rnin?  wh3th3r  th3  act?  cmnitut?'!  an  offiuai;  ani,  if  3>.  its  gravitv.  s'riuis- 
np83,  and  degree.  In  both  cas  ?s  the  punishment  was  within  the  discr.^tion  of  the  c^nrt; 
in  both  casis  the  revi3win^  officer  disaoprived  the  leniency  of  the  s:mt?nc?;  and  in 
both  cases  the  CDurt-martiil  CDmpli?^  with  his  recimmenlati^n  and  impjs  '  a 
Biverer  punishment.  On  the  oni  hand,  it  may  b3  siid  of  thi?  cas3  that  the  Pre^iitnt 
did  not  int3rf?re  with  the  discretion  of  the  court:  that  he  did  mt  require  it  to  in^jv  ;*p 
a  mere  severe  S3nt3nca;  that  he  merely  invited  it  to  reconsider  its  det?rrriniti:»n  of 
the  cas3,  and  left  it  free  to  reimpose  the  saiie  8?nt?nce  or  ti  io^pi33  a  milder  onp  or 
a  more  83vcre  one.  On  the  other  hand,  it  may  be  slid  that  the  disapproval  of  the  sr-n- 
tencs  which  the  court  in  the  lawful  exercis3  of  its  discretion  haa  i'npcs3d  did  not 
leave  it  free  to  reinpos?  the  same  S3ntence:  that  disapproving  it  on  the  express 
ground  that  it  was  too  leni3nt,  in  effect  comp3lled  the  court  to  iTipos3  a  mere  3.'vere 
one:  that  in  military  life  a  superior  officer  is  conceded  to  be  inve8t?d  with  superi-r 
wisdom:  and  that  in  such  casis  the  reviewing  officer  should  not  be  allowed  to  int»r- 
f?r3  with  th3  judgn3nt  of  th3  tribunal  in  w'lon  di33r3ti3n  is  exclusively  vest-d 
by  law. 

Hut  while  the  last  principle  is  a  sound  one.  which  civil  tribunals  should  carefully 
maintain,  it  is  beli3ved  by  this  court  that  the  decision  of  the  court  of  last  rc3^^t 
in  ex  parte  Reed  is  conclusive  upon  this  branch  of  the  cas3.  (Swain  v.  U.  S..  2S 
Ct.  ris.,  173,  235.) 

The  Swaim  case  was  appealed  from  the  Court  of  Claims  to  the 
United  States  Supreme  Court,  which  affirmed  the  derision  at  the 
October  term,  1896.  The  syllabus  of  the  Supreme  Court  decision 
states : 

The  action  of  the  President  in  twice  returning  the  proceedings  of  the  court-martial, 
urging  a  more  s?vere  S3nt9nce,  was  authorized  by  law;  and  a  ssntence  made  afur 
such  action,  and  in  consiquence  of  it,  was  valid. 

In  the  opinion  of  the  Supreme  Court  delirered  by  Mr.  Jrstije 
Shiras  the  claim  that  the  reviewinsj  officer  was  without  authority  in 
returning::  the  proceedings  to  the  court-martial  and  that  his  actiun 
in  urging  greater  severity  invalidated  the  sentence  of  the  court,  was 
noticed  and  commented  upon  as  follows: 

It  is  claioned  that  the  action  of  the  President  in  thus  twice  returning  the  proceedini* 
to  the  court-martial,  urging  a  m.ore  83vere  83nt9nce,  was  without  authority  of  law, 
and  that  the  said  last  8?nt9nce  having  resulted  from  such  illegal  conduct  was  al5> 
lut?ly  void.  *  *  *  In  ex  part?  R?9d  (103  U.  S.,  13)  a  s^newhat  si-nilar  cm- 
tention  was  made.  There  a  court-martial  had  impc83d  a  89ntencc  which  was  trans- 
mitted with  the  record  to  Adnniral  Nichols,  the  reviewing  officer,  who  returned  it 
with  a  letter  stating  that  the  finding  was  in  accordance  with  the  evidence,  but  that 
he  differed  with  the  court  as  to  the  adequacy  of  the  83nt?nce.  The  court  re%i^-'<i 
the  s?nt3nce  and  8ubstitut?d  another  and  more  ssvere  83nt3nce,  which  was  approveii. 
The  accused  filed  a  pstition  for  a  writ  of  habeas  corpus  in  this  court;  and  it  was  clai  ned 
that  the  court  had  exhausted  its  powers  in  making  the  first  ssntence,  and,  alsi,  that 
it  was  not  compet9nt  for  the  court-martial  to  give  effect  to  the  vi3W8  of  the  revising 
officer  by  imposing  a  s3cond  S3nt3nce  of  more  saverity.  The  Navy  R3gulation8  were 
cited  to  the  effect  that  the  authority  who  ordered  the  court  was  compatent  to  direct 
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it  to  reconsider  ito  proceeding  and  8?ntence  for  the  purpose  of  coirecting  any  mistake 
wbich  may  have  been  committed,  but  that  it  was  not  within  tke  power  of  the  revising 
authority  to  compel  a  couit  to  chan^  its  sentence,  where,  upon  being  reconvened 
by  him /they  have  refused  to  modify  it,  nor  directly  or  indirectly  to  enlarge  the  meas- 
ur?  of  punis  iment  imp36?d  by  8?nt?nce  of  a  court-martial. 

Tbi  4  court  held  that  such  regulations  have  the  force  of  law,  but  that  as  the  court- 
martial  had  jurisdiction  over  the  person  and  the  case,  its  proceeding  could  not  be 
collaterally  iirpeached  for  any  mere  error  or  irregularity  committed  within  the  sphere 
of  its  authority;  that  the  mUt?rs  complainad  of  were  within  the  jurisdiction  of  the 
court-martial:  that  the  s?cond  sentence  was  not  vcid;  and,  accordiugly,  the  applica* 
tion  fcr  a  writ  of  habeas  corprs  was  denied.  We  agree  with  the  Court  of  Clain^s  that 
the  ruling  in  ex  parte  Reed,  in  principle,  decides  the  present  question. — (Swiam  v. 
U.  S.,  165  U.  S.,  533,  5Ji-535.) 

X.  Courts-Martial  in  Gen.  Ansell's  Command  While  He  Was 

A  Company  Commander. 

In  his  testimony  beforo  this  subcommittoo  Gen.  Ansoll  further 
states: 

I  commanded  a  company  from  the  time  I  left  the  Military  Academy  for  three  years 
and  then  for  two  years  more;  and  many  of  thesi  generals  had  done  no  more,  and  manv 
less:  and  I  con?raV  late  myself  that  I  commanded  U  without  a  rpsort  to  cotirts  martial, 
even  summary  courts,  except  in  the  rarest  instances  (p.  121).    (Italics  supplied.) 

Answer. — ^Lot  the  record  speak.  I  insert  a  memorandum  from 
The  Adjutant  General  of  the  Army. 

For  the  Judge  Advocate  General  of  the  Army: 

Tho  records  of  this  office  show  that  Li3ut.  S.  T.  AnB3ll  was  in  command  of  Ck>mpany 
A.  Eleventh  United  States  Infantry,  on  Ji  ne  23  and  24,  1809;  of  Company  D,  sime 
re^ment.  from  some  time  in  November  or  December,  1899  Tactual  date  not  shown) 
to  May  22.  19 W;  of  Company  M,  same  regiment,  from  September  19, 19C0,  to  October 
9,  1900;  of  Company  I,  sime  regiment,  from  October  27,  1900,  to  September  14,  1901; 
of  part  of  Company  K.  same  re^^iment  ( in  an  e:xpedition  against  ins*  rgents  in  Southern 
Samar),  from  September  29,  1901.  to  October  6,  1901,  and  from  October  18,  1901.  to 
October  25,  1001:  of  Company  K,  from  March  18,  1935.  to  April  8,  1905,  and  May  7  to 
Mav  13.  19C5.  and  from  June  2S,  1905,  to  Augist  4,  1905;  of  Company  D,  from  August 
14,  19^5,  to  April  30,  19f  fi. 

D'urin^  the  periods  specified  above  cor rts  martial  for  irS  members  of  the  saveral 
companies  commanded  by  Lieut.  Ansell  are  shown  as  follows: 

Summary  Courts-Martial  (128;. 

Pergt.  Jcssph  L.  Anthony,  fined  |2.  November  13,  1899,  and  $5  December  12,  1899. 

Corpl.  James  B.  Logan,  fined  $2,  December  2,  1890. 

Tvt.  Thomas  Pehan,  fined  $1  November  lA,  1899.  and  $8  December  14,  1899. 

Fvt.  Robert  F.  C  liPord,  fined  f5  December  14.  1899. 

Pvt.  William  Cocroft,  fined  $10  November  29.  1899. 

P\t.  Frank  Donnellv,  fined  |14,  December  11,  1899. 

Pvt.  Robert  J.  Doyle,  fined  $5,  December  11,  1899. 

Pvt.  Ceorge  Harrison,  fined  $5,  No**  ember  13,  1899. 

P>t.  William  J.  Ileniy.  fined  $1,  November  27,  1899. 

Pvt.  John  J.  Hollywood,  fined  $4,  December  11,  1899. 

P\  t.  Adam  Ki  ster,  fined  $1  November  11,  and  |5  December  11, 1899,  |2  Deccmbcsr 
20,  and  13  December  26.  1899. 

Pvt.  Heze\'iah  L.  Medley,  fined  $3  December  4,  1899,  $9  December  9,  1899,  and 
12  December  14,  1899. 

Fvt.  William  K.  ^^-hort,  fined  $10  December  0,  1899. 

Pvt.  John  T.  Smith,  fined  $5  December  12;  $5  December  29,  1800. 

Pvt.  Leopold  Strait,  fined  $5  November  13,  1899. 

Pvt.  James  R.  Whittington,  fined  $3  December  11,  1899. 

P\t.  P.  S.  Childress,  fined  $3  January  9.  1900. 

Pvt.  Frank  Donnellv,  fined  $2  January  15,  1900. 

Pvt.  Emil  HensDn.  JRned  $12  February  7,  1000. 

Pvt.  George  Harrison,  fined  |6  Fehnwry  2,  and  $15  February  15.  1900. 
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Pvt.  Adam  Kuster,  fined  $8  January  20;  $13  February  26,  1900. 

Pvt.  James  B.  Logan,  fined  $3  January'  2;  reduced  to  private  from  corporal  Fchntaiy 
21.  1900. 

Pvt.  Mairice Moroney.  fined  $9  Jamiar>' 23;  $8  February  S: $15  February 20; $14.50 
February  21;  $12  and  one  month's  confinement  February  23,  1900. 

Pvt.  Frank  Phiprwi.  fined  $5  and  reduced  to  private  from  corporal,  January  15. 

Pvt.  Frank  Smith,  fined  $3  Jannarv  4.  1900. 

Pvt.  U.  G.  Blake,  fined  $5  April  20,  1900. 

Tvt.  Georpe  Kerslake,  g  liity,  no  penalty.  April  2,  1900. 

Pvt.  Jofl-»ph  L.  Anthony,  fined  $5  March  15,  1900. 

Pvt.  Thomaa  Behan,  fined  $5  March  15;  $7.50  March  18,  1900. 

Pvt.  P.  S.  Childress,  fined  $2  April  6.  1930. 

Pvt.  William  CooVley,  fined  $5  and  10  days.  March  18,  1900. 

Pvt.  Georere  Harrison,  fined  one  month's  pay  March  18,  and  $10  April  21,  1900. 

Pvt.  William  J.  Henry,  fined  $2  March  7.  1930. 

Pvt.  John  I-.  Johnson,  fined  $5  April  19.  1930. 

Pvt.  T^SLYid  W.  Madison,  fined  $2  March  15,  1930. 

Pvl.  Frank  Phiprs,  fined  $3  April  9,  1930. 

P,'t.  John  T.  Smith,  fined  $2.50  March  7.  1930. 

Pvt.  Joseph  L.  Anthony,  fined  $3  May  19,  1930. 

Pvt.  Emil  Hanson,  fined  $5  May  22.  1930. 

Pvt.  Geor^  Harrison,  fined  $5  May  22,  190O. 

Pvt.  William  Pet^^rson.  fined  $2  May  10,  1930. 

Pvt.  Daniel  Shophan,  fined  $1  Mav  10.  1930. 

Pvt.  John  T.  Smith,  fined  $5  May  10,  1930. 

Pvt.  WilUa-n  Cocroft,  fined  $3  October  4,  1930. 

Pvt.  William  Crocrv.  fined  $1  Soptomber  24,  1930. 

Pvt.  John  P.  McFalden,  fined  $7.50  September  23,  1930. 

Pvt.  Charles  J.  R  'th,  fined  $3  October  8,  1930. 

Pvt.  Loland  D.  Tompkins,  fined  $2  Octooer  8,  1930. 

Pvt.  William  J.  Flwood,  fined  $2  DecemDer  10.  1930. 

P%  t.  Flovd  H.  Miller,  fined  $1  December  2S,  1930. 

Pvt.  Jacob  Storn.  fined  $4  November  8;  $5  December  10.  1900. 

Pvt.  Clay  A.  Walker.  20  days'  confinement  December  29;  no  fine  (1900.^) 

Pvt.  John  J.  Maher,  $1  November  5;  $10  November  23;  $2  December  S,  1900, 

Pvt.  Artlmr  .Xrrostrong,  fin^^d  50  cents  January  9,  1931. 

Pvt.  Geoi^e  B<iriv.  fined  $10  and  10  davs.  February  26,  1931. 

Pvt.  Albert  J.  Faulk,  fined  $1  February  13;  $2  February  20,  1901. 

Pvt.  John  M.  Grayson,  fined  $5  January  18.  1931, 

Pvt.  John  Kay,  fined  50  cant*  January  10,  1901. 

Pvt.  Thomas  H.  Losoy,  fined  $5  and  10  davs  January  3,  1931. 

Pvt.  Corry  I.  Lowry,  fined  $1  Febniary  13;  $5  February  19,  1931. 

Pvt.  Norman  McPherson,  fined  1  month's  pay  and  connnement,  Febniary  8,  193). 

Pvt.  Albert  Middl^ton,  fined  50  cents  January  15;  $1  January  17,  1931. 

Pvt.  Floyd  H.  Miller,  fined  $2  January  24,  1901;  $1  December  28,  1900;  $10  Febru- 
ary 8,  1901. 

iPvt.  Wm.  J.  Murray,  fined  $2  February  7,  1931. 

Pvt.  John  Murphy,  fined  $5  Febroary  18,  1931. 

Pvt.  Charles  Rollins,  fined  50  cents  January  9,  1901. 

Pvt.  Leonard  Topp,  fined  $2  January  9;  $2  February  17,  1901. 

Pvt.  Robert  Trusty,  fined  50  cents  January  9,  1901. 

Pvt.  Walter  Veasay.  fined  $6  February  8,  1901. 

Pvt.  Bert  Baker,  fined  $10  March  16,  1931. 

Pvt.  Thomas  U.  Los^y,  fined  $7  March  2.  1901. 

Pvt.  Arthur  Macpherson,  fined  $10  March  12,  1931. 

Pvt.  Dennis  F.  Maroney,  fined  $5  April  23, 1901. 

Pvt.  Floyd  H.  Miller,  fined  $5  and  5  days  March  12,  190L 

Pvt.  Georj^e  Ri'^gins,  fined  $3  April  25,  1901. 

Pvt.  Jacob  Stern,  fined  $10  and  10  days  March  8,  1901. 

Pvt.  Jame3  T.  Todd,  fined  $10  and  20  days  March  8,  1901, 

Pvt.  James  Craig,  fined  $3  February  8,  1901. 

Pvt.  William  D.  Coss,  fined  $10  May  9,  1901. 

Pvt.  Patrick  Hassen,  fined  $2  June  15,  1901. 

Pvt.  Patrick  McC^arthy,  fined  $10  May  20;  $5  May  23,  1901. 

Pvt.  Daniel  J.  McCullough,  fined  $2  June  15,  1901. 

Pvt.  Harry  Moreland,  fined  $10  June  8,  1901. 
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Pvt.  Geon^  RLrans,  fined  $10  June  3,  1901. 

Pvt.  Alden  K.  RUev,  fined  $10  Mav  17,  1901. 

Pvt.  Guy  C.  Stalmaker,  fined  $10  Mav  ,  3,  1901. 

Pvt.  Jacob  Stern,  fined  $2  June  15.  1901. 

Pvt.  Frank  Alton,  fined  $5  May  19;  3  months'  confinement  August  .13.  1901. 

Pvt.  Charles  Oarlin,  fined  $10  and  reduced  to  private  from  corporal  July  22,  1901. 

?vt.  William  J.  Elwood,  fined  $3  Au^st  8;  $1  August  25,  1901. 

Pvt.  Patrick  Haaeen,  fined  $10  July  2,  1901. 

Pvt.  Corry  I.  Lowrv,  fined  1  month's  pay  Julv  2,  and  $3  July  15,  1901. 

?vt.  Arthur  R.  Middleton,  fined  $3  July  17,  1901. 

Pvt.  Ezra  C.  Peck,  fined  $10  per  month  for  2  months  Au^?t  28,  1901. 

Pvt.  Jo^ph  W.  Perkins,  fined  $10  per  month  for  3  months  August  25,  1901. 

Pvt.  Adam  Sinning,  fined  $1  August  25.  1901. 

Pvt.  Lon  B.  Brewster,  fined  $1  September  4.  1901. 

Pvt.  Hugh  Gallagher,  fined  $2  March  18,  1905. 

Pvt.  Michael  Garvev,  fined  $4.50  Mav  12,  1905. 

Pvt.  Robert  G.  Dudley,  fined  $1  Mav  12.  19ai. 

Pvt.  Joseph  A.  Flanagan,  fined  $1  May  10,  1905. 

Pvt.  William  T.  Munsey,  fined  $4  Mav  10,  1905. 

Pvt.  Ferdinand  Rubach,  fined  SI. 50  Mav  10,  1905 

Pvt.  Dan  Whitledge.  fined  $1  Mav  10,  1905. 

Pvt.  Howard  W.  Thomas,  fined  $i5  Mav  12,  1905 

Ck)rpl.  Kyle  Housel,  fined  $8  August  27,  1905. 

Pvt.  Edward  L.  Johnson,  fined  $8  Au'cust  27,  1905. 

Pvt.  Boyd  Bible,  fined  $5  September  7,  1905. 

Pvt.  George  L.  Fox,  fined  $1  September  7,  1905. 

Pvt.  Allen  B.  Murray,  fined  $2  Septe-nber  20.  19a5. 

Pvt.  Richard  Sommerfield,  fined  $10  September  11;  $12  September  25,  190i. 

Pvt.  Guy  Swallow,  fined  $20  November  29,  1905. 

Pvt.  Edward  L.  Johnson,  fined  1  month's  pay  and  1  month's  confinement  Decem- 
ber 15,  1905. 

Pvt.  Oscar  R.  Milber,  fined  $5  December  9,  1905. 

Pvt.  John  Monahan,  fined  2  month's  pay,  3  month's  confinement;  reduced  to  pri- 
vate from  sergeant  November  14,  1905. 

Pvt.  Theodore  Plunkett,  fined  $5  November  19,  $6  December  11, 1905. 

Pvt.  Richard  Sommerfield,  fined  $10  November  20,  $10  December  11,  1905. 

Pvt.  Frank  J.  Stockdale,  fined  $5  December  16,  1905. 

Pvt.  Eli  Kerr,  fined  1  month's  pay  December  15,  1905. 

Pvt.  Jacob  Dem,  fined  1  month's  pay  and  reduced  from  sergeant  to  private  Janu- 
uv  31  1906 

Pvt.'  William  J.  Ellis,  fined  $5  February  23.  1906. 

Pvt.  Dell  S.  Hart,  fined  $1  February  23,  1906. 

Pvt.  Frank  Lawsou,  fined  $10  January  19,  $7  February  7,  1908. 

Pvt.  Frank  E.  Putnam,  fined  $8  January  20,  1908. 

Pvt.  Morgan  Condon,  fined  $4  April  24,  1906. 

Pvt.  John  J.  Devine,  fined  $12  and  30  dava'  confinement  April  25,  1906. 

Pvt.  Joshua  D.  Gray,  fined  $4  April  24,  1906. 

Pvt.  Arthur  Hansen,  fined  $1  March  20,  1906. 

General  Courts-Martial  (10). 

Pvt.  John  Dickson,  fined  $10  per  month  for  3  months  and  confined  for  same  period 
(par.  2),  Special  Orders,  No.  254.  Department  of  Porto  Rico,  1899. 

Pvt.  Edwaj^  Fairchild,  fined  $15  per  month  for  3  months  and  confined  for  same 
P^od;  also  reduced  from  corporal  to  private  (par.  12),  Special  Orders,  No.  25,  Depart- 
ment of  Porto  Rico,  1900. 

Pvt.  John  Doyle,  dishonorablv  discharged  January  4, 1900  (par.  6),  Special  Orders, 
No.  260,  Department  of  Porto  Rico,  1899. 

Pvt.  Thomas  Sweeney,  dishonorablv  dicharged  January  5,  1900  (par.  6),  Special 
Ordcra,  No.  263,  Department  of  Porto  Rico,  1899. 

Pvt.  Robert  F.  Clifford,  dishonorablv  di-icharged  February  4,  1900  (par.  5),  Special 
Were,  No.  25,  Department  of  Porto  Rico,  1900. 

Pvt.  George  Leater,  dishonorably  discharged  April  11, 1900  (par.  12),  Special  Orders, 
No.  72,  Department  of  Porto  Rico,  1900. 

Pvt.  Fnmk  Donnelly,  dishonorably  discharged  April  12,  1900  (par.  3),  Hpocial 
Ordore,  No.  77,  Department  of  Porto  Rico,  1900. 
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Pvt.  George  N.  Terwilliger,  dishonorably  discharged  April  20,  19C0  (par.  4)^  Special 
Orders,  No.  83,  Department  of  Porto  Rico,  190p. 

Pvt.  Harry  J.  Dickerman,  dishonorably  discharged  November  2,  ISOo.  Special 
Orders,  No.  217,  Department  of  Missouri,  October  21,  1S05. 

Pvt.  William  A.  BsJ-ber,  fined  $10  January  5,  1908,  Special  Orders,  No.  4,  Depirt- 
mcn  of  Missouri,  1908. 

P.  C.  Harris, 
The  Adjuianl  General 
October  6,  1919. 

It  is  fair  to  state  that  such  investigation  as  it  has  been  possible  to 
make  (necessarily  complicated  and  incomplete)  indicates  that  the 
number  of  trials  in  the  companjr  commanded  by  Lieut.  Ansell  is 
below  the  average  of  other  companies  of  Infantry  for  the  same  period: 
but  the  statement  that  he  resorted  to  courts-martial,  even  to  sum- 
mary courts,  only  in  the  rarest  instances,  is  not  justified.  In  view  of 
the  small  punismnent  inflicted  in  many  of  the  cases,  it  would  seem 
that  the  infractions  could  have  been  made  the  subject  of  company 
discipline. 


ESTABLISMLVT  OF  laiTARY  Jl  STICE-PROPOSED  AlKSD- 

lENT  or  THE  ARTICLES  OF  WAR. 


3.  1919. 

United  States  Sexate, 

SCBCOMJOTTEE  OX   MlUTABT  AfFAIKS. 

iraj(Aiii^«>ii«  P.  (\ 

The  subcommittee  m<»t.  puisu&nt  to  the  call  of  the  chainnaD.  in 
the  room  of  th?  Committ*^  on  Appn>priation5,  at  10.30  oVloek  a.  m., 
Sv^nator  Francis  E.  Warren  pr^i«lin^. 

Present:  S^^nators  Warr«^n   chairman  .  Leoroot.  and  t^hamln^riain. 

STATEMENT  OF  H0¥.  VEWTO¥  B.  BAKER.  SSCEETAET  OP  WAE 

* 

Senator  Warren.  Mr.  Secn*tarr.  it  is  not  nM*t»sj?arv  to  explain 
to  you  what  we  have  before  ns.  because  rou  understand  that  it  is  the 
matter  of  military  justice.  We  have  been  gettiu«r  ciMisiderable 
lostimony  in  this  matter,  and  we  should  be  glad  to  have  you  make  a 
statement  to  us  in  your  own  way. 

S.^cretary  Barer.  S^^-nator.  I  feel  that  your  hearin«!s  have  been  so 
exhaustive,  and  so  many  matt<^rs  of  record  have  btvn  dealt  with, 
and  the  records  have  all  Wen  put  into  the  tt^stimony.  so  that  ivrhai>s 
we  would  make  more  progress  in  getting  any  contribution  that  I 
can  make  if  the  members  of  the  committee  wouKl  ask  me  questions 
about  any  things  that  still  remain  unanswen^d  in  their  minds,  1 
have  relied  upon  Gen.  Crowder  to  present  the  recortls  of  the  Depart- 
ment as  far  as  any  record  is  admissible,  and  I  understand  he  has 
done  so  in  a  very  voluminous  and  full  way,  and  I  scann^y  know  in 
what  direction  vou  desire  to  have  me  tcstifv. 

Sc^nator  W^vrren.  Senator  Chamberlain,  will  you  pn>reed  \Nith 
the  S.^cretary  ? 

Senator  Chamberlain.  Mr.  Secretary,  you  have  ri^ad  over  the 
proposed  Articles  of  War — Senate  bill  64. 1  believe  it  is  called — \NTitten 
by  Gen.  Ansell,  have  you  ? 

Secretary  Baker.     Yes;  quite  casually,  Senator. 

Senator  Warren^  Here  is  a  comparative  print  of  the  pn^sont 
Articles  of  War,  with  that  bill,  in  parallel  columns. 

Senator  Chamberlain.  The  fact  that  that  bill  was  introduced 
by  me  does  not  indicate  that  I  approve  of  all  the  provisions  in  it. 
It  was  prepared  by  Gen.  Ansell  at  the  request  of  some  menibei's  of 
the  committee  at  the  hearings  had  in  February,  1919.  There  an* 
some  changes  in  the  present  Articles  of  War  which  are  quite  raiHcal, 
and  I  am  not  prepared  to  agree  with  them  in  their  entirety,  but  some 
of  the  features  I  would  like  to  ask  you  about;  namely,  first,  providing 
for  some  method  of  appeal  other  than  now  exists  for  a  man  con- 
victed by  court-martial. 

Secretary  Baker.  I  have  not  had  a  great  deal  of  time  to  follow, 
and  I  can  not  say  that  I  have  followed,  with  completeness,  the 
hearings  that  have  been  had  before  this  committee  on  that  subject. 
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As  I  have  observed  the  system  of  court-martial  administration,  or 
military  justice  administration,  in  the  department,  the  chief  defect 
of  which  I  have  been  personally  conscious  was  the  inability  of  the 
final  reviewing  authority,  which  is  the  Prt^sident,  to  quash  a  trial  and 
order  a  trial  de  novo.  A  verv  large  number  of  cases  have  btvn 
presented  to  me  as  the  adviser  oi  the  President  in  the  matter,  in  which 
apparently  there  was  a  derehction  of  duty  which  ought  to  have  be.n 
disciplined,  and  yet  with  a  defect  in  the  record  of  such  a  character 
as  to  make  it  quite  impossible  to  administer  discipline  upon  such  a 
record,  with  the  result  that  the  proceeding  had  to  be  disapprt>vp(l, 
and  no  further  trial  had.  I  thinK  that  is  a  mistake  in  any  systt^m 
of  justice.  I  think  there  ought  to  be  an  opportunity  for  reversal  on 
either  the  facts  or  the  law,  and  a  trial  de  novo. 

I  can  illustrate  what  I  mean  by  this.     For  instance,  I  do  not  want 
to  deal  with  a  case  by  name,  but  I  will  deal  with  the  outstanding  facts 
of  a  case.     An  officer  was  tried,  and  about  a  thousand  pages  of  record 
taken.     He  was  convicted  hy  the  court-martial  of  improper  relatioiLs 
with  a  woman.     The  question  as  to  whether  he  was  guilty  or  nni 
depended  upon  the  continuance  of  a  prior  marriage  of  the  woman, 
and  that,  in  turn,  depended  upon  the  validity,  vel  rum,  of  the  divorce 
decree  which  she  had  sought  from  her  previous  husband;  unless  the 
husband  from  whom  the  divorce  was  sought  had  in  fact  died  at  the 
time  of  her  marriage  with  the  officer,  in  which  case,  of  course,  there 
would  have  been  no  necessity  for  the  divorce.     The  record,  althouirh 
it  contained  a  thousand  pages  of  testimony,  was  silent  on  the  fiuestion 
as  to  whether  or  not  the  previous  husband  was  still  living.     We  had 
the  conflict  of  presumptions  to  deal  with :-  First,  the  presumption  of 
continued  life  in  the  pre\dous  husband;  second,  the  presumption  of 
innocence  on  the  part  of  the  officer ;  and  as  the  officer  at  the  time  that 
he  was  supposed  to  be  guilty  of  tliis  wrong-dohig  had  contractetl 
another  marriage,  the  presumption  of  innocence  of  the  immediate 
offense  with  which  he  was  charged  involved  a  presumption  of  guilt 
of  bigamy  in  order  to  clothe  him  with  a  presumption  of  innocence  of 
the  offense  with  which  he  was  charged.     I  am  a  lawyer.     I  went  over 
the  case  with  very  great  care,  personally,  I  had  it  inspected  by  a  large 
number  of  lawyers,  and  eveiy  lawyer  agreed  that  that  record  was 
fatally  defective,  and  the  officer  was  finally  acquitted  of  any  wrongdtv 
ing.     In  the  meantime  the  husband  whose  continuance  of  life  was  the 
essential  omission  from  the  record  was  known  by  everybody  to  be 
walking  about  the  streets  in  perfect  disregard  of  any  presumption.    I 
think  that  is  the  kind  of  a  case  in  which  the  power  to  reverse  or  modify 
or  affiiiu  is  a  very  important  power,  and  so  far  as  my  observation  of 
it  goes,  or  my  reflection  on  the  subject,  the  bill  which  1  sent  to  Senator 
Chamberlain  and  to  Mr.  Dent  in  the  year  1918,  gi%'ing  the  President 
as  Commander  in  Chief  of  the  Army  the  right  to  reverse  or  modify, 
would  have  accomplished  all  that  was  necessary  in  that  particular 
class  of  cases. 

On  the  general  question  of  a  court  of  appeal  I  can  only  make  obser- 
vations without  reaching  a  settled  judgment.  Obviously,  nobody 
ought  to  object,  and  I  tliink  nobody  would  object,  to  an  appellate 
tribunal  that  would  pass  upon  these  cases,  if  it  were  not  for  the  fact 
that  war  is  a  very  different  state  of  affairs  from  peace.  If  you  had 
an  appellate  tribunal  functioning  in  the  Army  in  peace  times,  it^ 
value,  I  think,  would  go  without  saying.     No  harm  could  come  t<» 
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anybody  by  reason  of  the  delay  that  would  come  by  reason  of  having 
the  appeal  sought.  The  French  have  that;  but  when  the  emergency 
of  war  comes,  the  President  of  the  French  Republic,  by  decree,  sus- 
pends the  functions  of  the  appellate  power,  as  I  understand  it.  I 
tliink  that  is  open  to  at  least  these  objections:  First,  that  it  warns 
the  soldier  that  the  bars  are  down,  so  that  he  feels,  inevitably,  that 
some  safeguard  which  is  thrown  around  him  in  time  of  peace  is 
stricken  away  from  him  in  time  of  war,  that  I  think  must  have  a  bad 
effect  on  the  soldier. 

In  ^e  second  place,  I  think  it  is  notice  to  the  officers  that  they  are 
no  longer  restrained  by  the  normal  peace  time  restraints;  and  so  I 
am  fearful  that  having  a  procedure  which  may  be  conceded  to  be  wise 
in  time  of  peace,  but  which  is  stricken  down  in  time  of  war,  would  have 
the  double  effect  of  making  the  soldiers  feel  that  they  were  without  a 
customary  remedy,  and  making  the  officers  feel  the  lack  of  the  same 
responsibility  which  they  feel  in  time  of  peace  because  they  know  their 
proceedings  are  going  to  be  reviewed.  As  a  matter  of  fact,  and  I  speak 
now  only  from  my  personal  observation,  I  have  read  literally  hundreds 
of  court-martial  records,  and  my  own  experience  as  a  lawyer  has  been 
upon  the  public  side.  I  was  city  solicitor  of  Cleveland  for  a  great 
many  years,  and  as  such  soUcitor  had  charge  of  the  prosecutions  in 
the  city  courts  of  Cleveland.  Brmging  that  experience  to  the  exami- 
nation of  these  records,  I  am  persuaded  from  such  records  as  I  have 
seen  that  the  sense  of  responsibility  on  the  part  of  the  officers  com- 
pares very  favorably  with  the  sense  of  responsibility  that  you  find  in 
<*ivil  courts  anywhere.  I  think  that  the  explanation  of  that  lies  in 
this,  that  officers  know  that  they  will  not  maintain  discipline  unless 
they  have  the  respect  of  their  men,  and  that  the  sort  of  respect  which 
they  must  have  must  be  based  on  reputation  for  being  just  in 
their  treatment  of  their  men.  I  think,  looking  over  records  that  I 
have  seen,  and  judging  the  procesvses  by  the  opportunities  of  obser- 
vation that  I  have  had,  that  there  is  no  disposition  on  the  part  of 
<*<)urts-martial  to  be  either  more  summary  in  their  judgment  of  the 
fact8,  or  less  careful  in  their  application  of  the  law,  or  more  severe 
in  their  adjudication  of  penalties,  than  is  customary  in  the  ordinary 
iTiminal  courts  of  the  country. 

Senator  Chamberlain.  Taking  the  case  that  you  used  by  way  of 
illustration  a  while  ago,  the  particular  officer  m  question  was  ac- 
quitted by  the  court-martial? 

Secretary  Baker.  No;  he  was  convicted  by  the  court-martial. 

Senator  Ch amber alin.  And  was  the  conviction  sustained  by  the 
approving  authority  ? 

Secretary  Baker.  The  conviction  was  sustained  by  the  convening 

authority. 

Senator  Chamberlain.  Yes.    That  was  .the  commanding  officer? 

Secretary  Baker.  The  commanding  general;  yes. 

Senator  Chamberlain.  It  was  approved  by  him  ? 

Secretary  Baker.  Yes.- 

Senator  Chamberlain.  Then  the  record  came  to  the  Office  of  the 
Judge  Advocate  General  ? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  Then  what  course  was  pursued? 

Secretary  Baker.  The  Judge  Advocate  General  reviewed  the  rec- 
ord and  said  that  the  proceedings  were  fatally  defective,  and  I  finally 
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adopted  his  view  and  recommended  to  the  President  that  he  disap- 
prove the  proceedings,  as  they  involved  dismissal  and  they  had  to 
come  to  the  President;  and  the  President  disapproved  the  proceed- 
ings. 

Senator  Chamberlain.  But  there  was  no  power  in  the  Judge  Ad- 
vocate General  or  in  the  Secretary  of  War  to  pass  upon  the  case  and 
act,  yourselves  ? 

Secretary  Baker.  There  was  not,-  and  in  my  judgment  ought  not 
to  he. 

Senator  Chamberlain.  There  is  not  in  any  of  these  cases,  is  there  ? 
You  know  the  controversy,  of  course,  between  Gen.  Ansell  and  others 
as  to  the  interpretation  oi  section  1199  of  the  Kevised  Statutes,  Gen. 
Ansell  on  the  one  hand  and  on  the  other  hand  Gen.  Crowder? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  Gen.  Ansell  claiming  that  under  that 
section  1199,  there  is  in  the  Secretary  and  the  Judge  Advocat-e  Gen- 
oral  the  power  to  modify  or  to  practically  reverse  the  sentence  of  a 
court-martial  ? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  Gen.  Crowder,  on  the  other  hand,  holding 
that  his  office  has  no  power;  that  if  the  court  had  jurisdiction  and  ii 
the  trial  was  regular,  no  matter  how  many  errors  might  have  been 
committed,  he  has  no  power  to  reverse  or  modify  it  ? 

Secretary  Baker.  Yes;  I  know  that  controversy. 

Senator  Chamberlain.  You  entertain  the  view  of  Gen.  Crowder 
with  reference  to  the  power  imder  that  section  of  the  Revised  Sta- 
tutes? 

Secretary  Baker.  Yes.  Perhaps  the  committee  would  care  to  know 
just  what  took  place  in  that  particular  instance. 

Senator  Chamberlain.  In  this  case? 

Secretary  Baker.  No;  in  general  on  that  statute. 

Senator  Chamberlain.  Yes. 

Secretary  Baker.  Gen.  Crowder  was  detailed  to  be  Provost  Mar- 
shal General,  and  at  the  time  of  his  detail  I  rather  reluctantly  put 
him  in  charge  of  that  work,  because  of  my  having  come  to  rely  very 
confidently  upon  his  assistance  and  judgment  as  Judge  Advocate 
General.  He  is  one  of  the  best  lawyers  Ihave  ever  been  in  contact 
with  in  a  life  of  25  years  at  the  bar,  and  I  rather  reluctantly  detailed 
him  to  the  Provost  Marshal  Gqneral's  Office,  with  the  understanding 
that  he  would  retain  general  supervision  of  the  work  of  the  Judge  Ad- 
vocate General's  Office,  and  give  it  such  attention  as  was  necessary. 

One  day  Gen.  Ansell  brougnt  in  to  me,  in  my  office,  the  first  of  lus 
briefs  on  section  1199,  and  asked  me  to  read  it  personally;  said  that 
it  was  on  what  ho  thought  was  a  very  important  question,  and  one 
as  to  which  I  should  express  a  persona]  judgment  after  I  had  read  the 
whole  argument.  I  read  that  brief  two  or  three  days  after  he  brought 
it  to  me,  and  I  then  sent  for  Gen.  Crowder.  When  the  Cieneral  came 
in  I  rather  clumsily  attempted  a  jesting  or  playful  attitude  with  him. 
I  said,  "Gen.  Crowder,  how  long  have  you  "been  Judge  Advocate 
General  of  the  Army?''  He  told  me  the  number  of  years.  I  said, 
''Is  it  possible  that  you  have  been  Judge  Advocate  General  for  as 
many  years  as  that,  and  have  not  discovered  that  there  is  a  statute 
which  gives  the  Judge  Advocate  General  the  power  to  reverse  and 
modify  court-martial  proceedings  ?''     The  General  took  the  question 
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wy  seriously,  and  said  that  he  did  not  think  that  that  was  a  possible 
situation.  I  said, '  ^  Well,  here  is  a  brief  which  Gen.  Ansell  has  nanded 
me,  and  it  is  very  persuasively  written,  for  an  interpretation  of  sec- 
tion 1199  of  Revised  Statutes  which  you  have  never  called  to  my 
attention.  I  would  like  to  have  you  take  the  brief,  read  it,  and  let  me 
have  your  views.".  He  took  the  brief,  and  subsequently  handed  me 
a  written  reply.  That  was  sent  to  Gen.  Ansell,  as  1  recall,  and  he 
made  a  counter  brief. 

I  examined  the  whole  question  then  individualhr,  personally  going 
to  the  library  of  the  Judge  Advocate  GeneraFs  Office  for  my  aumori- 
ties,  and  decided  the  question.  I  decided  that  section  1199,  by  tra- 
ditional interpretation,  by  settled  construction,  and  by  the  decision 
of  such  courts  as  had  passed  upon  it,  did  not  have  the  meaning  which 
Gen.  Ansell  ascribed  to  it.  That  decision,  I  feel  quite  certain,  is  un- 
shakable so  far  as  the  legal  question  involved  is  concerned,  and  I 
appended  to  my  decision  a  statement  which  I  believe  in  very  deeply, 
that  in  time  oi  war  the  executive  departments  ought  not  to  extend 
their  powers  by  doubtful  or  new  constructions  of  statutes  which 
have  a  settled  construction,  but  that  a  frank  appeal  to  the  legisla- 
ture is  the  way  to  get  new  power,  if  new  power  is  needed.  I  then 
instructed  Gen.  Crowder  to  prepare  a  bill  which  could  be  sent  to  the 
military  affairs  committees  of  the  Senate  and  the  House,  which  would 
give  such  additional  power  as  might  be  necessary  to  correct  these 
records.  That  bill  was  drawn,  and  I  sent  it  to  Senator  Chamberlain 
and  to  Mr.  Dent,  with  a  letter  urging  its  immediate  consideration. 
The  bill  never  was  considered,  of  course,  but  that  was  the  end  of 
that  dispute  so  far  as  I  had  anything  to  do  with  it. 

Senator  Chamberlain.  The  House  took  some  evidence  on  it. 

Secretary  Baker.  Well,  I  did  not  recall  that  fact.     It  may  be. 

Senator  Chamberlain.  The  Senate  Committee  on  Military  Af- 
fiurs  concluded  not  to  act  upon  it.  It  was  called  to  the  attention  of 
the  committee.  It  was  not  ignored,  but  the  committee  declined  to 
act.  I  do  not  know  what  discussions  were  had,  but  the  theory  of  it 
was — ^at  least  my  theory  of  the  bill  was — that  it  did  not  really  afford 
any  relief.  It  imdertook  to  confer  upon  the  President  powers  that 
he  already  had.  The  President,  as  the  Commander  in  Chief  of  the 
Army,  practically  reversed  the  decision  of  the  court  below. 

Secretary  Baker.  No;  he  did  not  reverse  it.     He  set  it  aside. 

Senator  Chamberlain.  That  is  practically  the  same  thing. 

Secretary  Baker.  No;  I  do  not  think  it  is  practically  the  same 
thing.  It  would  have  left  the  Department  without  a  remedy  to  have 
set  it  aside. 

Senator  Chamberlain.  He  set  it  aside  because,  as  you  say,  the 
i^cord  was  wholly  insufficient  to  sustain  such  a  conviction ;  or  there 
was  lack  of  record. 

Secretary  Baker.  In  a  vital  matter. 

Senator  Chamberlain.  So  that  the  President  in  the  same  way  set 
it  aside. 

Secretary  Baker.  There  never  has  been  any  question  of  the  power 
of  the  President  to  disapprove  a  court-martial  proceeding  in  the 
class  of  cases  which  reach  nim. 

Senator  Chamberlain.  No. 

Secretarv  Baker.  There  never  has  been. 
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Senator  Chamberlain.  So  that  the  bill  which  you  sent  to  the 
House  and  the  Senate  in  January,  1918,  did  not  confer  any  addi- 
tional authority  on  the  President,  unless  it  gave  him  the  power— 
and  that,  in  the  last  analysis,  would  be  the  power  of  the  Secretary 
of  War  and  the  Judge  Advocate  General — to  examine  into  and  to 
review  all  of  the  cases  where  there  had  been  improper  convictions. 

Secretary  Baker.  That  '^unless''  is  a  very  lai^  unless. 

Senator  Chamberlain.  Yes;  but  he  had  that  power  before? 

Secretarv  Baker.  No;  I  beg  to  diflFer  from  vou.  Senator.  Tlio 
President  lias  always  been  conceded  to  have  the  power  to  disap- 
prove the  proceedings  of  a  court-martial  in  certain  classes  of  casis. 
Now,  the  bill  which  was  sent  and^which  did  not  receive  the  approval 
of  the  Congress  speaks  for  itself.  It  is  before  the  committee.  It 
imder takes  to  give  the  President  exactly  the  power  which  Gen. 
Ansedl  conteneled  was  in  section  1199. 

Senator  Chamberlain.  And  in  the  Judge  Advocate  Greu'^rars 
Department  ? 

Secretary  Baker.  And  in  the  Judge  Advocate  General's  Depart- 
ment. 

Senator  Chamberlain.  Yrs;  so  that,  in  the  last  analysis,  that  bill 
which  you  sent  up  and  which  is  in  the  record,  practically  left  the 
power  ^^'ith  the  Judge  Advocate  General,  because  the  President 
nimself  could  not  examine  these  infinite  details  of  convictions  ? 

Secretary'  Baker.  Oh,  obviously,  that  is  true. 

Senator  Chamberlain.  Do  you  think  the  appellate  power  ought  to 
remain  within  the  Military  Establishment  itself? 

Secretary  Baker.  Yfs;  within  the  Military  Establishment,  super- 
vised by  the  civil  authority,  which  is  the  President,  and  the  Secre- 
tarv of  War  for  him. 

Senator,  I  have  looked  back  over  the  list  of  mv  predecessors,  from 
the  beginning  of  this  Government,  and  I  find  that  they  have  been 
men  oi  the  most  exalted  character. 

Senator  Chamberlain.  Nobody  questions  that. 

Secretary  Baker.  I  looked  back  over  the  list  of  my  recentprede- 
cessors,  Mr.  Garrison,  Mr.  Stimson,  Mr.  Taft,  Mr.  Root,  Gen.  Wright. 
Gen.  Dickinson,  Mr.  Lincoln,  Mr.  Stanton,  and  the  country  has  no 
more  illustrious  names. 

Senator  Chamberlain.  Nobody  questions  that,  Mr.  Secretary. 

Secretary  Baker.  I  looked  back  over  the  list  of  the  Presidents, 
and  I  found  the  same  element  of  exalted  character,  and  the  sain«* 
confidence  on  the  part  of  the  public;  and  I  can  not  persuade  myself 
that  any  power  intrusted  to  men  of  that  type  is  improperly  intrusted. 

Senator  Chamberlain.  There  is  no  question  about  that,  Mr. 
Secretary;  but  you  know  as  a  practical  man,  as  well  as  I  do,  that  it  is 
a  physical  impossibility  that  the  Secretary  of  War,  with  the  numerous 
responsibilities  that  devolve  upon  him,  should  examine  these  cases  in 
detail.  Take  your  own  case;  it  is  a  physical  impossibility  for  you  to 
examine  and  review  minutely  in  detail  all  the  cases  that  come  up. 
He  relies,  and  must  rely,  on  hia  military  advisers. 

Secretary  Baker.  Certainly. 

Senator  Chamberlain.  So  that  you  do  not  question  the  integrity 
of  the  Secretary  of  War  when  you  raise  a  question  as  to  his  ability  to 
do  things  which  it  is  physically  impossible  for  him  to  do. 


;kt  of  miutakt  justice.  1345 

Secretarv  Bakek.  Of  cf*ur>e  you  rai^*  a  question  whi<h  i>  r^Uy 
boside  the  i^^^ue-  What  the  Sc«T»*tiirv  of  War  dit^  i>  to  <4*lf*<t  a  Jui^s© 
Advocate  General  whom  he  krj«»w*.  and  he  wat^-hes  thht  Jud<rt»  Advo- 
rate  General  ja*4t  as  he  wat<*he«  any  <»ti:er  subor<linate.  He  learns 
to  know  h»»w  far  he  rfln  rclv  ^n  hi<  di>4Tetion.  hi'^  jud<nr.ent,  his 
indiLstry,  his  knowledge,  his  s^-n-^  of  fairn»-^<:  and  when  he  finds  that 
he  has  a  subordinate  ujv»n  wii«» in  he  ean  not  rely  as  to  all  those 
qualities,  he  replaces  him  with  siimeh^-Hly  up  in  whom  he  can  rely. 

Senator  Chamberlain.  Wiiat  can  he  the  ohj«*<tion  to  an  ar^nellate 
tribunal,  partially  civilian,  if  y«»u  please,  or  all  civilian,  if  you  please, 
but  in  the  last  anidvsLs.  haviisr  tht-ir  ju«i:rnieiits  subjeet  to  reversal  by 
the  President  f  What  ohje«n«»ii  can  iIhtc  be  to  a  civilian  tribunal 
to  consider  cases  f 

Secretary  Baker.  The  <»bje^"tions  are  pra«-tical  and  the*>retical. 
I  do  not  faiow  enoujih  to  exMrc^s  a  verv  positive  onini<»n  alx»ut  the 
military  diffieulties.  a^d  yet  I  <lo  think  1  know  enouirn  to  illu'-trate  the 
<Mnbarrassment<.  For  in-^tan«-o.  if  vou  have  a  civilian  tribunal,  it  has 
to  sit  somewhere,  like  the  Su'^renie  Court  sits  in  Washini:to!i.  Now, 
in  France  this  kind  of  a  ea-.e  ar<»^o.  We  had  a  \h>ot.  nii><rnided 
soldier  who,  under  the  influcn<*e  t>f  drink,  or  uiuler  some  other  madden- 
ing influence,  lapetl  a  4-year  old  Freneh  child,  killed  her,  and  secreted 
ber  bodv  in  an  a>h  barrel.  She  was  bvinjx  with  her  grandparents. 
The  jaruilt  was  obvious,  unquestioned:  finally  admitted.  That  man 
was  tried  bv  court-martial,  anci  the  re<'ord  of  the  ca<e  shows  that  it 
was  faithfully  and  weU  tried:  and  lie  was  hantred.  Now.  if  that  man 
had  been  sent  out  of  the  French  viUacre  where  that  occurreil  to 
Washington  or  to  some  other  plaee  in  the  United  States  f>ending  an 
ftppeal  to  a  tribunal  sitting  over  here,  if  the  record  of  that  case  liad 
been  sent  to  Washington  and  a  long  delay  had  taken  place  between 
the  offense  and  the  punishment,  the  very  agitated  state  of  miiul  of  the 
French  village  in  which  that  crime  took  place  would  have  made  it 
certain  that  all  *iorts  of  rumors  as  to  the  escaf>e  of  that  man  from  the 
consequences  of  hi>  act  would  have  been  circulated  universally,  and 
it  Ls  very  difficult  to  tell  what  relations  would  have  been  developed 
between  our  Army  and  the  French  people  among  whom  the  soldiers 
were  biDeted. 

Senator  Chamberlain.  He  was  not  brought  before  the  lo<'al 
tribunal  i 

SecTctary  Baker.  Xo,  sir. 

Senator 'Chamberlain.  You  would  not  have  to  remove  him  from 
the  locus  in  quof 

Secretary  Baker.  No.  but  then  vou  woidd  have  had  this  situation, 
that  vou  wotdd  have  harl  to  have  Kim  in  the  locus  in  quo  for  several 
niontiis,  or  remove  him  to  another  place  of  imprisonment,  in  which 
case  rumor  on  the  subject  would  have  been  circulated  everywhere 
that  he  had  been  sequestered  or  carried  off  so  as  to  escape  the  conse- 
sequences  of  his  crime.  What  happened  was  that  when  that  execu- 
tion took  place  the  word  went  all  over  France,  spreading  from  those 
villagers  everywhere,  that  our  Armvprotected  the  civil  population 
among  whom  they  were  stationed.  While  I  do  not  believe  in  capital 
punishment,  and  while  I  have  in  public  and  in  private  opposed  it  as 
a  matter  of  belief,  I  think  that  the  effect  of  that  execution  was 
undoubtedly  very  powerful  in  reconciling  the  French  civil  population 
to  the  biUeting  of  American  sf»ldiers  in  tneir  villages. 
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Senator  Chamberlain.  Yes.  That  was  an  exceptional  case,  just  as 
the  cases  of  the  four  young. men  who  were  sentenced  to  be  shot,  in 
France,  were  exceptional  cases.  But  there  have  been  over  20,0(H) 
general  court-martial  cases  and  over  300,000  summary  court  cases. 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  In  practically  none  of  which  cases  was  any 
such  crime  as  that  concerned. 

Secretary  Baker.  Unfortunately  there  have  been  a  large  numbtT 
of  crimes  similar  to  that.  But  what  I  am  illustrating  by  that  is  not 
the  particular  crime,  but  the  fact  that  when  you  have  the  Army  iii 
the  neld  in  places  remote  from  our  own  country,  you  must  make  this 
military  code  so  that  it  wiD  fit  the  circumstances  wherever  they 
happen  to  be.  We  have  soldiers  in  Siberia  now,  we  have  had  them 
in  northern  Russia,  and  we  may  have  them  in  Silesia.  We  have  had 
them  in  Italy,  where  there  was  an  inflamed  state  of  the  public  mind, 
and  all  sorts  of  difficulties  of  reconciliation  and  conciliation. 

Senator  Chamberlain.  Do  vou  think  in  those  cases  the  authorities 
here  should  lose  touch  with  those  men  ? 

Secretary  Baker.  Not  at  all;  but  I  think  we  ought  to  build  a 
system  which  is  adapted  to  the  task  which  the  Army  has  to  perform. 

Senator  Chamberlain.  You,  then,  would  not  oppose  any  civil  ap- 
pellate tribunal  ? 

Secretary  Baker.  I  would  not  approve  a  tribimal  which  could  con- 
clude the  rresident.     I  think  we  have,  in  effect,  a  civil  tribunal  now. 

Senator  Chamberlain.  The  President? 

Secretary  Baker.  No.  I  think  the  boards  of  review  which  are 
appointed  in  the  office  of  the  Judge  Advocate  General  and  are  cora- 

Eosed  in  part  of  civilians — who  are  wearing  the  uniform,  it  is  true, 
ut  are  civilians  with  the  civilian  point  of  view — and  military  men. 
and  in  time  of  peace  military  men. 

Senator  Chamberlain.  What  is  their  powers 

Secretary  Baker.  Their  power  is  to  advise  the  Secretary  of  War. 

Senator  Chamberlain,  "ies;  but  that  many  regard  as  not  a  suffi- 
cient power. 

Secretary  Baker.  I  believe  it  to  be  a  sufficient  power. 

Senator  Chamberlain.  Of  course,  there  is  a  difference  of  viewpoint. 
You  may  be  right.     That  is  the  point  we  are  trying  to  deternune. 

Secretary  Baker.  I  think  it  is  a  sufficient  agency.  My  oninion  is 
based  upon  two  pomts:  First,  I  have  not  found  it  to  work  oadly;  I 
think  it  works  well.  In  the  second  place,  if  you  have  that  agency 
in  time  of  peace  and  are  going  to  attempt  to  suspend  it  in  time  of 
war,  as  the  French  do,  I  tnink  that  the  effect  of  such  suspension  i>n 
both  soldiers  and  officers  would  be  bad. 

Senator  Chamberlain.  But  here  is  the  trouble  we  have.  Here  is 
a  man  convicted  by  general  court-martial,  we  will  say,  in  the  Unitefl 
States,  and  the  eviaence  may  or  may  not  have  been  sufficient,  or  there 
may  have  been  prejudicial  error  at  the  trial  of  that  man.  There  may 
have  been  things  occurred  at  the  trial  which  in  a  civil  tribunal 
would  have  caused  a  reversal  of  that  decision;  yet  the  man  is  con- 
victed. The  approving  authority  approves  the  judgment.  In  other 
words,  that  man  then  oecomes  a  convict;  he  is  convicted. 

The  cas(»  comes  here  to  the  Judge  Advocate  General  and  is  referreJ 
by  him  to  one  of  these  reviewing  boards  you  speak  of.  All  in  the 
world  that  this  board  can  do  and  all  in  the  world  that  the  Secretary 
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of  War  and  the  Judge  Advocate  General  can  do  is  to  advise  the  ex- 
ercising of  clemency,  or  to  advise  a  change  in  the  judgment;  but  if 
the  judgment  is  still  maintained  by  the  reviewing  authority,  the 
man  is  still  a  convict.  There  is  no  power  to  reverse  for  prejudicial 
error. 

Secretary  Baker.  I  have  no  possible  objection  to  the  extension  of 
the  authority  of  the  President  so  that  it  will  reach  down  to  reverse 
the  authority  of  the  convening  authority  if  it  conflicts  with  the 
Judge  Advocate  General.  I  believe  that  to  make  the  Judge  Advocate 
General  superior  in  authority  to  the  Commander  in  Chief  is  bad. 

Senator  Chamberlain.  I  will  ask  you  this.  You  know.  Are  there 
not  cases  that  are  in  the  hands  of  the  President  that  he  has  not  been 
able  to  dispose  of  at  all  ? 

Secretary  Baker.  Recently  they  have  all  been  disposed  of. 

Senator  Chamberlain.  How  long  were  they  there? 

Secretary  Baker.  They  were  there  for  six  or  eight  weeks. 

Senator  Chamberlain.  Are  there  not  some  that  have  been  there 
over  a  year  ? 

Secretary  Baker.  I  do  not  remember  that  there  are  any  that  have 
been  there  that  long. 

Senator  Chamberlain.  I  think,  if  you  will  examine  into  it,  you  will 
find  there  are  some.  Wo  lag  behind  the  British  authorities  on  the 
matter  of  court-martial  proceedings.  We  have  the  same  Articles  of 
War,  practically,  with  reference  to  courts-martial,  that  Great  Britain 
had  100  years  ago.  But  Great  Britain  has  gotten  away  from  it, 
and  their  reviewing  authority  is  practically  a  civilian,  according  to 
Col.  Rigby. 

Secretary  Baker.  But  he  has  only  advisory  powers. 

Senator  Chamberlain.  But  they  practically  do  not  differ  from  his 
views.  The  cases  are  very  rare  where  they  have  departed  from  his 
views. 

Secretary  Baker.  They  are  relatively  rare,  but  that  is  rather  a 
tribute  to  the  ability  witn  which  the  trials  are  conducted  than  evi- 
dence of  any  authority  on  the  part  of  the  reviewing  power. 

Senator  Chamberlain.  Can  you  put  into  this  record  your  objec- 
tions to  the  authority  of  the  Secretary  of  War  with  reference  to  this 
authority,  whatever  it  is,  below  the  President? 

Secretary  Baker.  I  am  perfectly  wiUing  to  state  them  now.  I 
be'iove  that  in  time  of  emergency,  concentration  of  command  is 
t'utirely  necessary  for  the  discipline  of  the  Army.  I  think  that  the 
Constitution  recognizes  that,  by  making  the  President  Commander 
in  Chief,  and  providing  that  discipline  shall  flow  through  the  Presi- 
dent to  the  Army.  That  is  the  first  objection.  The  second  is  that 
I  think,  as  Gen.  Crowder  gives  me  the  figures,  88  per  cent  qf  the 
offenses  tried  by  court-martial  are  military  and  not  civil  offenses, 
and  that  military  men  are  better  able  to  judge  the  facts  and  circum- 
stances. They  have  more  expert  information  as  to  what  the  sig- 
nificance of  the  facts  is  which  are  adduced  in  those  trials,  than  civu- 
if»ns  could  possibly  have.  And  in  the  third  place,  I  am  quite  clear 
in  my  belief  that  any  system  built  up  for  the  Army  ought  to  be 
adapted  to  the  emergency  uses  of  the  Army  as  well  as  its  peace-time 
needs,  and  that  any  necessity  for  an  appellate  tribunal*  remote  from 
^he  field  of  action,  with  the  consequent  delay,  is  not  adapted  to  the 
emergencies  of  actual,  active  field  operations. 
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Senator  Chamberlain.  You  feel  that  the  judpraeuts  of  courts- 
martial  have  been  satisfactory  and  legal?. 

Secretary  Baker.  That  is,  of  course,  a  generalization  that  it 
would  be  dangerous  to  indulge.  I  do  not  think  that  any  human 
agency  works  with  invariable  and  unerring  accuracy. 

Senator  Chamberlain.  In  the  main  they  have  been? 

Secretary  Baker.  In  the  main  they  have  been. 

Senator  Chamberlain.  What  was  the  use  of  these  reviewing 
boards,  if  in  the  main  the  court-martial  svstem  has  worked  satis- 
factorily  ? 

Secretary  Baker.  I  think  the  reviewing  boards  have  served  a 
very  useful  purpose,  in  readjusting  and  equalizing — ^particularly 
readjusting — the  punishment.  Wlien  a  war  is  going  on  and  you 
are  in  the  stress  of  actual  operations,  the  need  of  discipline  is  a  very 
strong  and  urgent  command  upon  everybody's  conscience  who  is  al 
work.  When  peace  is  reestablished  it  is  possible  to  take  a  very 
much  more  lenient  view  of  the  penalties  wnich  have  been  imposed 
under  actual  war  conditions.  The  whole  system  of  justice  in  the 
Army,  as  Gen.  Crowder,  I  feel  sure,  must  have  explained  to  you,  is 
not  punitive  and  is  not  exemplary,  but  is  corrective,  and  I  think  tlie 
handsomest  thing  about  the  Army  is  the  effort  that  it  has  made  at 
Leavenworth  and  ^Vlcatraz  and  Jay  to  bring  about  the  rehabihtation 
of  men  who  have  been  convicted  of  minor  derelictions. 

Senator  Chamberlain.  I  quite  agree  with  you. 

Secretary  Baker.  Now,  when  the  armistice  came  it  was  possible 
to  readjust  the  penalties  imposed  and  bring  them  into  harmony 
with  the  normal  action  of  tlie  Army's  system  of  justice.  Thos^o 
boards  served  a  very  useful  purpose. 

Senator  Chamberlain.  That  is  entirely  at  variance  with  the 
testimony  of  a  number  of  officers  here,  with  the  Keman  report  and 
the  testimony  of  Gen.  O'Ryan,  all  of  whom  have  testified  practically 
that  the  purpose  of  the  system  is  to  operate  in  terrorem:  not  to 
correct  the  faidts  of  the  men,  but  to  set  an  example  to  others. 

Secretary  Baker.  I  think  that  is  natural  and  perhaps  necessarjr 
while  active  operations  are  going  on.  I  think  the  restraining  influ- 
ence during  active  operations  is  essential.  Take  those  four  death 
cases  in  France,  which  have  been  so  much  talked  of,  and  so  com- 
pletely misunderstood. 

Senator  Chamberlalv.  I  would  be  glad  to  have  you  give  us  an 
account  of  them. 

Secretary  Baker.  I  wotdd  be  very  glad  to.  Take  those  four 
cases.  The  feelmg  on  the  part  of  Gen.  rershing.  Gen.  Bullard,  and 
Gen.  March  was  in  no  sense  a  savage  feeling,  a  desire  to  bring  about 
the  execution  of  those  young  men;  but  each  of  those  officers  was 
acting  under  the  most  impefling  sense  of  duty  and  of  conscieiico. 
They  had  before  them  the  experience  of  the  Union  armies  in  tlu» 
Civil  War,  wherein,  by  reason  of  the  leniency  of  President  Lincoln, 
it  was  stated  and  believed  by  everybody  that  examined  it,  that 
very  many  more  death  sentences  had  lutimately  to  be  executed 
because  of  the  leniency  of  the  President,  which  had  broken  do^ii 
the  discipline  of  the  Army. 

Senator  Chamberlain.  I  woidd  like  to  have  you  give  the  historr 
of  those  cases  as  you  understand  it. 
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Secretary  Baker.  I  shall  be  glad  to  do  so.  Those  four  cases  were 
brought  into  my  office  at  one  time,  by  Gen.  March,  among  a  large 
number  of  other  papers.  He  said,  in  effect — I  do  not  undertake  to 
quote  him  exactly — **Mr.  Secretary,  here  are  the  first  death  sentences 
from  France.  There  are  four  of  them,  two  for  sleeping  on  outpost 
duty,  and  two  for  disobedience  of  orders.  They  were  m  Gen.  Bul- 
lard's  command.  He  was  the  convening  authority,  and  he  has 
recommended  the  execution  of  the  death  sentence  in  each  of  the 
cases.  Gen.  Pershing  had  the  cases  sent  to  his  headquarters,  and 
attached  a  very  urgent  recommendation  to  the  department  that  the 
sentences  shomd  be  carried  out,  in  the  interest  of  discipline.  I 
have  examined  the  cases,  and  I  have  attached  my  own  recommenda- 
tion that  the  sentences  be  carried  out.'^  I  said,  "Very  well,  General; 
leave  them  with  me.  I  will  examine  them  personally.''  I  realized, 
of  course,  that  being  the  first  cases,  they  were  important,  and  I 
undertook  to  examine  the  records. 

A  day  or  so  later  Gen.  Crowder  came  in  to  see  me,  and  he  told  me 
that  he  had  agreed  formally  with  the  reconmiendation  as  to  the 
execution  of  those  sentences;  that  the  records  were  legally  sufficient; 
but  that  he  was  troubled  about  the  question  as  to  whether  clemency 
ought  not  to  be  exercised.  I  said,  '*The  cases  are  with  me.  Gen. 
Crowder,  and  nothing  will  be  done  about  them  imtil  I  have  given 
them  personal  study.*'     At  that  time  I  had  not  studied  them. 

Once  or  twice  later,  I  do  not  remember  how  often,  Gen.  Crowder 
came  in.  I  do  not  remember  whether  I  sent  for  him  or  he  came 
voluntarily,  but  each  time  he  came  we  discussed  generally  the  ques- 
tion of  clemency  in  the  cases,  and  finally  I,  as  I  recall  it,  took  tnem 
to  my  house,  and  read  the  records  very  carefully.  I  discovered, 
first,  the  extreme  youth  of  these  boj's.  They  divided  them  into  two 
classes;  first,  the  boys  who  slept  on  outpost  duty.  The  boys  who 
slept  on  outpost  dutv  were  mere  children.  They  had  fallen  asleep 
as  they  stood  in  the  front  trench.  Apparentlv  tKey  were  still  stand- 
ing at  the  place  where  they  were  supposed  to  be  on  duty.  They  had 
not  gone  off  and  sat  down  or  lain  down,  but  as  they  stood  up  against 
the  parapet  with  their  guns  in  their  hands,  tljeir  heads  had  just 
nodded  over  and  they  were  asleep.  This  showed  that  they  were 
completely  exhausted,  that  there  was  no  cessation  or  intentional  with- 
drawal from  duty,  but  that  tired  nature  had  just  reached  its  limit. 
In  each  of  those  cases  the  officer,  a  sergeant,  had  gone  up  to  the  boy 
and  taken  his  gun  away  from  him,  and  then  had  him  roused  and  had 
him  come  to  get  his  gun.  But  the  striking  thing  about  it  was  that 
they  had  not  gone  off  and  sat  down  or  lain  down.  Having  been  in 
the  trenches  myself  I  realized  how  impossible  it  was  for  a  man  to 
sleep,  in  the  day  time,  with  the  noise  of  exploding  shells  and  all  the 
confusion  of  battle  around  him.  Such  conditions  made  it  impossi- 
ble for  a  man  to  get  his  natural  rest.  I  came  to  the  conclusion  that 
in  those  cases  it  was  simply  an  impossible  thing  to  take  those  boys 
out  and  shoot  them. 

The  other  two  cases  were  cases  of  disobedience  of  orders.  By  a 
singular  circumstance,  it  appeared,  I  think  I  myself  discovered 
that  they  were  both  members  of  a  company  which  had  been  trained 
by  an  officer  who  had  objected  to  going  to  Europe  to  fight,  on  the 
ground  that  he  was  of  German  extraction,  and  that  he  comd  not  fight 
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against  his  relatiyea.     I  may  be  telling  you  things  that  yoa  already 
know. 

Senator  Lenroot.  Was  that  the  Henkes  case? 

Secretary  Baker.  Yes.  I  discovered  that  those  boys  who  dis- 
obeyed orders  were  trained  in  his  company^  and  it  seemed  to  me 
that  boys  of  18  or  19  years  of  age  who  had  gotten  their  ideas  of 
obedience  from  a  captain  who  was  himself  in  the  state  of  mind  that 
Henkes  was  in,  could  hardly  have  been  held  to  have  had  as  fair  an 
opportunity  to  learn  their  obligations  as  if  they  had  been  under  an 
officer  who  was  not  under  that  sort  of  stress.  I  sent  for  Gen.  Crowder 
and  called  his  attention  to  that  fact,  which  up  to  that  time,  so  far  as 
I  knew,  he  had  not  noted.  lie  said  he  thought  that  was  an  important 
item.  I  did  not  disclose  to  Gen.  Crowder  or  Gen.  March  or  to  any- 
body ehc  what  I  proposed  to  do  about  those  cases,  but  I  studie<l 
them  personally,  and  finally  dictated  and  sent  to  the  President  a 
letter  recommending  that  commutation  should  be  had  in  all  four 
case^. 

Senator  Chamberlain.  I  thought  you  said  a  while  ago  that  you 
approved  the  sentences? 

Secretary  Baker.  I  never  said  anything  like  that. 

Senator  Lexroot.  He  said  Gen.  March  approved  them. 

Secretary  Baker.  Gen.  March  formally  approved. 

Senator  Chamberlain.  I  did  not  think  that  you  had  formally  ai>- 
proved  them,  but—  — 

Secretary  Baker.  I  never  approved  them  for  a  minute;  never  ha<l 
any  idea  of  approving  them;  unless  the  circumstances  turned  out  to 
be  different  from  what  I  thought.  ^ 

The  fact  is  that  the  whole  history  of  Mr.  Lincoln's  experience  with 
the  enforcement  of  the  death  penalty  during  the  Civil  War  was 
familiar  to  me,  and  I  had  a  general  knowledge  of  the  situation  in 
foreign  armies  both  in  this  and  other  wars. 

These  cases  presented  squarely  an  issue  of  the  greatest  gravity-. 
When  a  man  goes  to  sleep  on  outpost  dutv  or  refuses  to  obey  a 
proper  military  order,  he  does  not  commit  the  same  kind  of  offense 
as  IS  involved  m  similar  derelictions  in  civil  life,  or  in  the  Army  in 
peace  times.     A  sleeping  sentinel  exposes  his  associates  to  terrible 
consequences,  and  if  disobedience  of  orders  is  tolerated  no  one  in  a 
military  command  can  know  whether  the  things  he  is  directed  to  do 
will  be  supported  by  the  others  to  whom  supporting  orders  are  given, 
or  whether  he  will  be  left  bravely  to  obey  and  die  while  others  dis- 
obey and  cause  his  disaster.     It  was  plamly  necessary  to  use  these 
first  four  cases  in  a  way  that  would  stir  the  Army  and  the  men  in  it  to 
a  realization  of  their  duty  to  one  another  and  their  duty  to  the 
country.     As  I  thought  the  matter  over,  I  came  to  the  conclusion 
that  in  view  of  all  the  circumstances  of  these  cases  it  would  be  pos- 
sible for  the  President  to  commute  the  sentences,  but  to  do  it  in  an 
order  which  would  inspire  the  Army  with  a  fresh  sense  of  devotion, 
and  I  therefore  wrote  to  the  President  and  at  the  same  time  wrote  an 
order  for  his  signature  which,  when  published  to  the  Army,  would 
have  the  character  of  a  direct  message  from  the  Commander  in  Chief, 
impressing  every  soldier  with  a  new  and  earnest  sense  of  respon- 
sibility. 

Senator  Chamberlain.  Will   you   insert    tiiose   letters   in   your 
testimony? 
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Secretary  Baker.  They  are  in,  somewhere;  I  do  not  happen  to 
know  where.    If  they  are  not,  I  shall  be  very  glad  to  insert  them. 
(The  letters  referred  to  are  as  follows:) 

War  Dbpartment, 

Waskington,  May  1,  19l8, 

My  Dbab  Mr.  President:  I  present  you  herewith  the  court-martial  proceedings 
in  four  cases  occurring  in  the  American  Expeditionary  Forces  in  France,  each  of  whioi 
involves  the  imposition  of  the  death  penalty  b^  shooting  to  death  with  musketry. 

These  cases  nave  attracted  widespread  pubuc  interest,  and  with  the  papers  are 
numerous  letters  and  petitions  urnng  clen^ency,  most  of  which  are  of  that  sponta- 
neoufl  kind  which  are  stirred  by  uie  natural  a\^rnon  to  the  death  penalty  which 
humane  people  feel .  Many  of  th^n  are  from  mothers  of  soldiers  whose  general  anxiety 
for  the  welfare  of  their  sons  is  increased  bv  apprehension  lest  exhaustion  or  thought- 
lewnesB  may  lead  their  boys  to  weaknesses  like  those  involved  in  these  cases  which  the 
newspapers  have  described  as  trivial  and  invohing  no  moral  guilt,  with  the  conse- 
quence that  sons  whose  lives  they  are  willing  to  forfeit  in  their  country's  defense  may 
be  ingloriously  taken  for  disciplinary  reasons  in  an  excess  of  severity.  Many  of  the 
itftters  are  from  serious  and  thoughtful  men  who  aigue  that  these  capes  do  not  involve 
dLflo^-alty  or  conscious  wroi^oing,  and  that  whatever  may  have  been  the  necessities 
of  military  discipline  at  other  times  and  in  other  armies,  the  progress  of  a  humane  and 
intelligent  civilization  among  us  has  advanced  us  beyond  the  helpful  exercise  of  so 
8U?ra  a  discipline  in  our  Army  in  the  present  war. 

I  examined  these  cases  personally,  and  bad  reached  a  conclusion  with  regard  to  the 
advice  which  I  am  herein  giving  before  I  had  seen  any  of  the  letters  or  criticisms. 

The  record  discloses  the  fact  that  the  divisional  commander,  the  commander  in 
chiof.  Gen.  Pershing,  the  Chief  of  Staff,  Gen.  March,  and  the  Judge  Ad\*ocate  General 
fT)ncur  in  recommending  the  execution  of  the  penalties  imposed.  The  Judge  Advo- 
cate General  limits  his  concurrence  to  the  technical  statement  that  the  proceedings 
in  the  cases  are  regular,  and  expressing  regret  that  a  more  adequate  conduct  of  the 
defease  of  the  several  men  concerned  was  not  proWded,  concurs  in  the  recommenda- 
tion of  Gen.  Pershing,  As  I  find  myself  reacning  an  entirely  different  conclusion, 
and  disagreeing  with  the  entire  and  authoritative  military  opinion  in  case,  I  beg 
leave  to  set  out  at  some  length  the  reasons  which  move  me  in  the  matter. 

The  casei*  must  be  divided  into  two  classes,  and  I  will  deal,  first,  with  the  two 
young  men  convicted  of  sleeping  while  on  duty,  namely,  Pvt.  Jeff  Cook  and  Pvt. 
Forost  D.  Sebastian,  both  in  Company  G,  Sixteenth  Infantr\'. 

These  cases  are  substantially  iaentical  in  their  facts.  The  accusations  were  laid 
under  the  eighty  sixth  article  of  war,  which  reads: 

"Any  sentinel  who  is  found  *  *  *  sleeping  upon  his  post  ♦  *  ♦  shall,  if  the 
offense  be  committed  in  time  of  war,  suffer  death  or  such  other  punishment  as  a 
<^.mrt-martial  may  direct.'' 

Tn  both  cases  a  corporal  inspecting  along  a  front  line  trench  found  these  young  men 
standing  in  the  proper  militaiy  position,  leaning  against  the  tiench,  with  their  rifles 
King  on  the  parapet  of  the  trench  within  easy  reach  of  their  hands.  Each  man  had 
M-?  head  resting  on  his  arm,  and  his  arm  resting  on  the  parapet.  The  offenses  were 
Committed,  in  the  Sebastian  case  on  the  night  of  November  3  ard  4,  and  in  the  Cook 
ca^e  on  or  about  the  5th  of  November.  In  both  cases  the  testimony  was  exceedingly 
brief,  and  showed  that  the  night  was  dark  and  cold,  that  the  soldiers  had  their  j  onchos 
and  other  equipment  on,  ana  in  one  ca-e  it  was  a  fair  inference  that  the  poncho  was 
drawn  over  the  ears  and  trench  helmet  in  such  a  way  as  to  make  it  difficult  for  the 
soldier  to  hear  the  approaching  steps  of  the  corporal.  In  each  case  the  corporal  laid 
his  own  rifle  upon  the  parapet  and  took  that  of  tne  soldif»r,  carrying  it  away  ir  ith  him, 
and  instructecf  the  other  sentinel,  the  men  being  posted  in  thi-^  outpost  duty  in  twos, 
to  shake  the  soldier  and  tell  him  to  report  to  the  corporal  for  his  gun.  In  each  case 
the  corporal  shamed  the  soldier  for  his  neglect  of  duty,  and  pointed  out  to  him  the  fact 
t^at  not  only  his  own  life  but  these  of  others  were  at  stake,  and  t*  at  he  should  be  more 
zealous  and  alert.  In  neither  case  does  either  the  corporal  or  the  fellow-sentinel 
swear  positively  that  the  accused  was  asleep;  I  confees  that  on  all  reasonable  grounds, 
taking  the  drcumstances  into  consideration  it  seens  to  vre  entirely  likely  that  both 
Dien  ^ere  asleep;  but  it  is  important  to  note  that  in  neither  case  had  the  accused 
stepped  away  from  his  proper  military  pest  to  sit  down  or  lie  down;  both  being  found 
standing  at  their  post  of  duty  in  what  is  admitted  to  ha^'e  been  a  correct  military 
position,  and  if  they  were  asleep  their  heads  literally  nodded  over  on  to  their  arms 
without  any  intentional  relaxation  of  attention  to  their  duty  bo  far  as  can  be  gathered 
from  any  of  the  surrounding  circumstances. 
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These  soldiers  are  both  young.  Sebastian  enlisted  into  the  Regular  Army  by 
volunteerint?  on  the  18th  of  April,  1917,  having  had  no  pre\'ious  militar>'  experience, 
his  age  at  that  time  >>eing  10  years  and  6  months.  He  was,  therefore,  sliehtly  more 
than  20  at  the  time  of  the  alleged  offense.  Cook  enlisted  on  the  11th  of  May,  1917, 
without  previous  military  experience,  his  age  at  that  time  being  18  years  and  11 
months.  He  was,  therefore,  at  the  time  of  the  alleged  offense,  slightly  under  JO 
years  of  aee. 

From  the  testimony,  it  appears  that  both  of  these  young  men  had  been  posted  a-^ 
sentinels  doing  what  is  called  double  sentry  duty,  going  on  duty  at  4  p.  m.,  and  remain- 
ing on  duty  until  6  a.  m.,  with  relief  at  intervals  by  other  sentinels  during  the  nirht. 
but  with  no  opportunity  to  sleep  during  the  night  Ijecause  of  there  being  no  pU^^ 
where  they  could  secure  sleep.  It  fiuther  appeared  that  neither  of  them  had  glepl 
during  the  day  before  after  having  spent  the  previous  night  on  gas  sentinel  duty. 
although  both  had  tried  to  sleep  during  the  day  preceding  the  night  of  the  alleeed 
offenses  but  found  it  impossible  because  of  the  noise.  In  lx)th  cases  the  conmundin? 
officers  of  the  soldiers  who  forwarded  the  charges  and  recommended  trials  by  general 
courts-martial  added  to  his  endorsement  as  extenuating  circumstances  the  youth  and 
failure  of  the  soldiers  to  take  the  necessary  rest  when  off  duty  on  the  first  occupation 
of  trenches. 

It  is  difficult  to  picture  to  the  eye  which  has  not  seen  it  the  situation  in  which  ihefe 
young  soldiers  were  placed.  In  the  month  of  Noveml)er  the  section  of  France  in 
which  these  soldiers  were  stationed  was  cold,  wet  and  uncomfortable  in  the  extreme. 
No  sort  of  shelter  of  any  comfortable  kind  could  be  provided  near  the  trenches,  because 
it  attracts  enemy  observation  and  lire.  Throughout  one  long  night  they  performed 
duty  as  gas  sentinels,  during  the  next  day,  when  they  perhaps  ought  to  have  soueht 
morie  rest  than  they  did  seek,  they  found  it  difficult  to  secure  any  sleep  Ijecause  of  the 
noise  and  discomfort  of  their  Burroiindings.  As  a  consequence  on  the  night  of  the 
alleged  offenses  they  had  reached  the  place  at  which  exhausted  nature  apparently 
refused  to  go  further,  and  without  any  intentional  relaxation  of  vigilance  on  their  parts 
they  dozed  in  stauding  positions  at  their  posts  of  duty. 

I  am  quite  aware  of  the  gravity  of  this  offense,  and  of  the  fact  that  the  safetv  of  others, 
perhaps  the  safety  of  an  army  and  of  a  cause,  may  depend  upon  such  disciplina*y 
enforcement  of  this  reeriilation  as  will  prevent  soldiers  from  sleeping  on  sentinel  duty: 
and  yet  I  cannot  believe  tliat  youths  of  so  little  military  experience,  placed  for  the 
first  time  under  circumstances  so  exhausting  can  be  held  to  deserve  the  death  penalty, 
nor  can  1  believe  that  discipline  of  the  death  sentence  ought  to  be  imposed  in  oii^s 
which  do  not  involve  a  bad  heart,  or  so  flagrant  a  disregard  of  the  welfare  of  others, 
and  of  the  obligation  of  a  soldier  as  to  be  evidence  of  conscious  disloyalty. 

In  both  of  these  cases  the  reviewing  judge  advocate  quotes  with  approval  Fonie 
observations  of  Cicn.  Upton  who  in  his  work  on  military  policy  points  out  that  action 
taken  by  President  Lincoln  in  the  early  days  of  the  Civil  War  pardoning  or  commutinsr 
sentences  in  cases  of  death  penalty  led  to  the  need  of  greater  severity  at  a  later  peri«>l 
in  the  interest  of  discipline:  but  the  cases  which  Gen.  Upton  had  iii  mind  were  cn^f 
of  desertion  in  the  face  of  the  enemy  invohing  cowardice,  and  cases  of  substantliUy 
treasonal)le  l)etrayal  of  the  nation,  and  1  can  see  no  persuajiion  in  them  as  an  example. 
Rather  it  would  seem  to  indicate  that  the  invocation  of  this  opinion  of  Gen.  Upton 
indiaites  a  feeling  on  the  part  of  the  reviewing  judge  advocate  that  while  these  partini- 
lar  cases  might  not  l)e  deemed  on  their  own  merits  to  justify  the  death  sentence,  that. 
nevertheless,  as  a  disciplinary  example  such  action  would  be  justified.     I  am  not.  '>i 
course,  suggesting  that  any  of  the  military  officers  who  have  re\*iewed  the*»e  cases  would 
be  willing  to  sacrilice  the  lives  of  these  soldiers  even  though  innocent;  but  I  do  think 
that  it  these  cases  stood  alone  no  one  of  the  reviewing  officers  would  have  reconunend'cd 
the  execution  of  these  sentences;  their  recommendations  l>eing,  in  my  jiidgrapnt, 
soldierly  and  in  accordance  with  the  triditions  of  their  profession,  and  liased  upois  ^ 
very  earnest  desire  on  their  part  to  save  the  safety  of  their  commands,  and  the  livf?<i 
other  soldiers:  l)ut,  nevertholess,  to  some  extent  influenced  by  the  value  to  thedisnp- 
line  of  the  army  of  tlu?  examples  which  their  execution  would  afford. 

I  have  not  sought  to  examine  the  learning  of  this  subject,  and,  therefore,  have  ni't 
prepared  a  history  of  the  death  penalty  as  a  military  punishment:  but  I  think  it  fair 
to  assume  that  it  arose  in  times  and  under  circumstances  quite  different  from  the^'. 
when  men  were  impressed  into  annies  to  fight  for  causes  in  which  they  had  lit t if- 
interest  and  of  which  they  had  little  knowledge,  and  when  their  conduct  was  c^ii- 
trolled  without  their  consent  by  those  who  assumed  to  ha\o  more  or  leas  arhitrar* 
p')wer  over  them.  Our  Army,  however,  is  the  army  of  a  democratic  Nation  fight inc 
lor  a  cause  which  the  people  themselves  understancl  and  ap-)rove,  and  1  ha<l  happ) 
and  abundant  evidence  when  I  was  in  France  that  the  plain  soldiers  of  our  expttii- 
tionary  forces  are  aware  of  the  fact  that  they  are  really  defending  principles  in  wlmh 
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they  have  as  direct  an  interest  as  anybody,  principles  which  they  understand,  approve, 
and  are  willing  to  die  for. 

I  venture,  therefore,  to  believe  that  the  President  can  with  perfect  safety  to  mili- 
tary discipline  pardon  these  two  young  men;  and  I  have  prepared  and  attached 
hereto  an  order  which,  if  it  meets  with  your  approval,  will  accomplish  that  piu-pose, 
and  at  the  same  time,  I  believe,  upon  its  publication  further  stimulate  the  already 
fine  spirit  of  our  Army  in  France.  Such  an  order  as  I  have  here  drawn  would  be 
read  by  every  soldier  in  France  and  in  the  United  States,  and  coming  from  the  Com- 
mander in  Cliief  would  be  a  challenge  to  the  performance  of  duty,  quite  as  stimulating 
as  any  disciplinary  terror  proceeding  from  the  execution  of  these  sentences.  In  the 
meantime,  public  opinion  in  this  country  would,  I  believe,  with  practical  unanimity 
approve  such  action  on  your  port. 

in  the  cases  of  Stanley  G.  Fishback  and  Olon  Ledoyen,  the  charges  are  substan- 
tially identical  in  that  each  of  them  is  accused  under  the  sixty-fourth  article  of  war 
of  having  **  Willfully  disobeyed  any  lawful  command  of  his  superior  officer."  The 
facts  show  that  on  the  3d  day  of  Januar>%  1918,  these  two  young  men  in  broad  day 
light  in  the  theater  of  war,  at  a  place  back  of  the  actual  line,  were  directed  to  bring 
their  equipment  and  fall  in  for  drill.  Each  refused,  whereupon  they  were  warned 
by  the  lieutenant  who  gave  the  order  not  to  persist  in  their  refusal  on  the  ground  that 
grave  consequences  would  ensue.  They  were  not  warned  that  the  penalty  of  dis- 
obedience was  death;  but  were  advised  earnestly  to  comply.  Botn  persistecl  in 
their  refusal.  Each  gave  as  his  reason  for  refusing  that  he  had  been  drilled  exten- 
sively the  day  before,  that  they  had  gotten  cold,  the  weather  being  extremely  severe, 
and  that  they  had  not  yet  recovered  from  the  effects  of  that  exposure. 

Both  pleaded  guilty  at  the  trial. 

It  is  perfectly  obvious  tliat  this  order  ought  to  have  been  obeyed.  It  was  a  proper 
military  order,  and  it  seems  to  me  inconceivable  that  such  obstinate  refusal  on  so 
trivial  a  matter  could  have  been  made  with  any  consciousness  that  the  death  penalty 
was  the  alternative.  Nevertheless,  the  dLsobedience  was  willful,  imdisciplined,  and 
inexcusable,  and  it  ought  to  be  punished  with  a  suitable  punishment. 

The  Judge  Advocate  General  in  reviewing  these  cases  limits  himself  again  to  the 
technical  correctness  of  the  proceedings;  but  in  a  subsequent  memorandum  he  called 
the  attention  of  the  Chief  of  Staff  to  the  fact  that  four  cases  of  sleeping  on  post  arising 
in  the  same  regiment  at  approximately  the  same  time  resulting  in  acquittal  of  the 
accused  on  substantially  the  same  evidence  as  that  recited  in  the  Sebastian  and 
Cook  cases  above  reviewed,  and  that  in  six  cases  similar  offenses  committed  else- 
where in  France  had  led  to  ver>'  moderate  penalties.  The  Judge  Advocate  General 
■ays  in  this  memorandum: 

"In  addition  to  the  foregoing,  the  study  in  this  office  reveals  a  number  of  cases 
which  have  come  in  from  France  where  men  have  been  convicted  of  willful  dis- 
obedience of  orders  under  circumstances  which  do  not  distinguish  them  as  to  the 
locus  of  the  offense  from  the  cstses  of  Fishback  and  Ledoyen,  who  were  sentenced  to 
death.  The  sentences  in  the  cases  referred  to  run  from  a  few  months  to  several 
years'  confinement.'* 

In  other  words,  the  Judge  Advocate  General  reviewing  generally  the  state  of  dis- 
cipline in  the  Army  in  France,  and  the  steps  taken  to  enforce  it,  reaches  the  conclusion 
tnat  up  to  the  time  of  the  trial  of  these  cases  the  offenses  of  which  these  soldiers  were 
convicted  had  been  regparded  as  quite  minor  in  their  gravity.  The  Chief  of  Staff 
in  commenting  uixin  this  memorandum  of  the  Jud^e  Advocate  General  is  able  from 
hifl  o^Ti  recollection  to  add  that  the  willful  disobedience  cases  lately  tried  in  France 
did  not  occur  in  the  actual  theater  of  war,  making  at  least  that  mucn  of  a  distinction. 
But  the  case  still  remains  one  in  which  suddenly  a  new  and  severe  attitude  is  taken 
without  the  record  disclosing  that  any  special  orSer  had  been  made  notifying  soldiers 
that  the  requirements  of  discipline  would  call  upon  courte-martial  thereafter  to  resort 
to  extreme  penalties  to  restore  discipline. 

Both  Ledojen  and  Fishback  are  young.  The  record  sham's  that  Ledoyen  enlisted 
on  the  3d  of  February,  1917,  without  previous  military  experience,  his  age  at  that 
time  being  18  yeiirs  and  1  month.  Fisnback  enlisted  on  the  17th  of  February,  1917, 
without  previous  military  experience,  his  age  being  19  years  and  2  months,  Each 
of  them  at  the  time  of  the  commission  of  the  alleged  offenses  was,  therefore,  less  than 
20  years  of  age. 

The  record  in  the  Fishback  case  shows  that  there  had  been  previous  shortcomings 
on  his  part  in  the  matter  of  obedience.  That  is  to  say,  he  had  once  failed  to  report 
for  drill  for  which  he  was  re(iuired  to  forfeit  15  days'  pay;  a  second  time  failea  to 
report  for  drill,  penalty  not  stated;  and  a  third  time  failtHi  to  report  for  fatigue  duty, 
for  which  he  was  sentenced  to  one  month  at  hard  labor  and  to  forfeit  two-thirds  of  his 

132260— n>— PI'  9 2 


1354  ESTABLISHMENT  OF   AULITARY  JUSTICE: 

pay  for  two  months.  He  seems,  therefore,  to  have  found  it  difficult  to  accommodate 
nimself  to  the  discipline  of  the  life  of  a  soldier,  and  his  offense  hereunder  re>'iewcd  is 
aggravated  by  this  previous  record. 

jBy  a  very  extraorainaiv  coincidence  this  record  discloses  the  fact  that  these  two 
soldiers  were  members  of  a  company  commanded  by  Capt.  D.  A.  Henckes.  It  is 
from  the  captain  of  his  company  that  the  soldier  most  immediately  learns  discipline 
and  o})edience.  The  captain  sets  the  example,  and  inculcates  the  principles  upon 
which  the  soldier  is  built.  Now,  this  particular  Capt.  Henckes,  altnough  (or  maoy 
years  an  officer  in  the  Resrular  Army,  was  himself  so  undisciplined  and  disloyal  that 
when  he  was  ordered  to  France  with  his  command,  he  sought  to  resign  because  he 
did  not  want  to  fight  the  Germans.  Bom  in  this  country,  and  for  20  years  an  office 
in  its  A  rmy ,  under  sworn  obligation  to  defend  the  Uuited  States  against  all  her  enemies, 
domestic  and  foreign,  he  still  sought  to  resign;  and  when  the  resignation  was  not 
accepted,  and  he  went  to  France,  the  commander  in  chief  was  obliged  to  return 
him  to  this  country  because  of  his  improper  attitude  toward  the  military  8er\ice, 
and  his  country's  cause  in  this  war.  He  was  thereupon  court-martialed,  and  is  now 
serving  a  sentence  of  25  years  in  the  penitentiary  for  his  lack  of  loyalty  and  lack  of 
discipline. 

1  confess  1  do  not  see  how  any  soldiers  in  his  company  could  have  been  expected 
to  learn  the  proper  attitude  toward  the  military  service  from  such  a  commander. 
I  do  not  suggest  that  the  shortcomings  of  Capt.  Henckes  be  made  an  excuse  for  their 
disobedience,  but  these  mere  youths  can  hardly  he  put  to  death  under  these  cir- 
cumstances, and  I,  therefore,  recommend  that  the  sentence  in  each  case  be  conmiut<^ 
to  one  involving  penal  servitude  under  circumstances  which  will  enable  them  by 
confinement  in  the  Disciplinary  Barracks  at  Fort  Leavenworth  to  acquire  under 
better  conditions  a  wholesome  attitude  toward  the  duty;  of  a  soldier.  Orders  aa^m- 
panying  this  letter  are  drawn  for  your  approval  which  will  carry  out  the  recommendi- 
tion  here  made. 

In  view  of  the  fact  that  both  Fishback  and  Ledoyen  had  been  previously  guilty  d 
minor  offenses  as  disclosed  by  the  record  the  penalty  suggested  is  three  years'  confine- 
ment. 

Respectfully  submitted. 

Xewton  D.  Baker,  Secretary  of  War. 


In  the  foregoing  cape  of  Pvt.  Forest  D.  Sebastian,  Company  0,  Sixteenth  Infantr>, 
sentence  is  confirmed. 

In  view  of  the  youth  of  Pvt.  Sebastian,  and  the  fact  that  his  offense  seems  to  have 
been  wholly  free  from  disloyalty  or  conscious  disregard  of  his  duty,  I  hereby  i^ranl 
him  a  full  and  un(!onditional  pardon,  and  diret^t  tliat  he  report  to  his  company  fi-r 
further  military  duty. 

The  needs  of  discipline  in  the  Army  with  propriety  impose  ?rave  penalties  up^m 
those  who  iniperil  the  safety  of  their  fellows,  ana  endanger  their  country's  cau?e  l)y 
lack  of  vigilance,  or  by  infractions  of  rules  in  which  safety  has  been  found  to  T(^t 
I  ana  persuaded,  however,  that  this  young  man  will  take  tfie  restored  opportunit\  if 
his  forfeited  life  a«  a  challenge  to  devoted  service  for  the  future,  and  that  thesoldien* 
of  the  Army  of  the  United  States  in  France  will  realize  too  keenly  the  high  chararier 
of  the  cause  for  which  they  are  fighting,  and  the  confidence  which  their  countrj- 
repoF(»a  in  them  to  permit  the  possibility  of  further  danger  from  any  similar 
.shortcoming:. 

In  the  foregoing  case  of  Pvt.  Jeff  Cook,  Company  G,  Sixteenth  Infantry,  sentence 
is  confirmed. 

In  view  of  the  youth  of  Pvt.  Cook,  and  the  fact  that  his  ofTense  seems  to  have  \y^^ 
wholly  free  from  disloyalty  or  conscious  disregard  of  his  duty,  I  hereby  grant  him  a 
full  and  unconditional  pardon,  and  direct  that  he  report  to  his  company  for  further 
military  duty. 

The  needs  of  discipline  m  the  Army  with  propriety  impose  grave  penalties  npon 
those  who  imperil  the  safety  of  their  fellows^  ana  endanger  their  country's  cause  by 
lack  of  vigilance,  or  by  infractions  of  rules  in  which  safety  has  been  found  to  rivt. 
I  am  j)orsuaded,  however,  that  this  young  man  will  take  the  restored  opportunity  ol 
his  forfeited  life  as  a  challenge  to  devoted  service  for  the  future,  and  that  the  soldiers 
of  the  Array  of  the  United  States  in  France  will  realize  too  keenly  the  high  chanw  ter 
of  the  caiLse  for  which  they  are  fighting,  and  the  confidence  which  their  country 
reposes  in  them  to  permit  the  possibility  of  further  danger  from  any  similar 
shortcoming. 
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In  th6  foregoing  case  of  Pvt.  Olon  Ledoyen,  Company  B,  Sixteenth  Infanlxy,  sen- 
tence ia  confirmed;  but  commuted  to  tluree  years'  penal  servitude  at  the  Disciplinary 
Barracks  at  Fort  Leavenworth,  Kans. 

In  the  foregoing  case  of  Pvt.  Stanley  G.  Fishback,  Company  B,  Sixteenth  Infantry, 
sentence  is  confirmed;  but  commuted  to  three  years'  penal  servitude  at  the  Discipli- 
nary Barracks  at  Fort  Leavenworth,  Kans. 

The  Whitb  Housb,  May,  1918. 

Secretary  Baker.  The  President  wrote  me  a  note  soon  after, 
thanking  me  for  the  attention  with  which  I  had  scrutinized  the  cases, 
saying  that  he  would  be  very  glad  to  follow  my  advice  about  it. 
Now,  that  is  the  whole  history  of  those  cases.  I  never  heard,  until 
Gen.  Ansell  wrote  a  letter  to  some  Member  of  the  lower  House  of 
Congress,  that  he  had  had  anything  to  do  with  that  at  all.  Gen. 
AnseU's  statement  that  it  was  necessary  for  him  to  bestir  himself 
to  prevent  execution  of  those  sentences  has  no  basis  whatever  in 
fact.  He  may  have  bestirred  himself,  but  my  action  was  without 
the  least  knowledge  of  any  opinion  or  action  of  his. 

Senator  Chamberlain.  Do  you  know  whether  or  not  any  Member 
of  the  House  saw  the  President  about  these  four  casts  before  your 
letter  to  the  President? 

Secretary  Baker.  I  have  no  means  of  knowing  that;  but  I  know 
that  the  President  never  communicated  to  me  that  he  had  been  seen 
by  anybody  about  it,  and  the  first  talk  I  had  with  the  President 
about  it  was  when  I  sent  him  my  recommendation  of  commutation. 

Senator  Chamberlain.  In  looking  over  those  records,  did  it 
strike  you  that  these  young  men — I  think  all  four  of  them — ^had  not 
had  the  proper  defense  interposed  for  them  ? 

Secretary  Baker.  The  records  legally  are  conclusive  of  the  actual 
guilt  of  the  four. 

Senator  Chamberlain.  They  are  bound  to  be,  because  two  of 
them,  at  least,  plead  guilty. 

Secretary  Baker.  I  am  not  certain.  I  think  all  four  of  them  did. 
Two  of  them  did,  at  least. 

Senator  Chamberlain.  So  that  the  records  are  legally  sufficient, 
but  there  was  not  submitted  to  the  trial  court  the  fact  of  the  envi- 
ronment of  those  young  men,  and  of  their  having  been  on  duty  for 
a  long  time,  or  the  circumstances. 

Secretarv  Baker.  Yes;  it  appeared  in  the  record  that  they  had 
been  unable  to  sleep  the  night  before,  and  the  surroundings  were 
all  shown.  Of  couree  they  were  perfectly  known  to  the  court. 
The  trial  was  at  the  front  where  knowledge  of  conditions  was  general. 

Senator  Chamberlain.  Was  it  explained  by  counsel  in  these 
trials  that  with  a  plea  of  guilty  they  might  bo  sentenced  to  death  ? 

Secretary  Baker.  I  think  so.  If  that  was  not  so,  it  would  have 
been  a  defect,  because  the  law  requires  it. 

Senator  Chamberlain.  Do  you  think  they  were  old  enough  to 
understand  the  seriousness  of  the  offense  ? 

Secretary  Baker.  Oh,  yes;  they  were  quite  old  enough  for  that. 

Senator  Chamberlain.  The  military  authorities  all  recommended 
the  execution  of  the  sentence,  officially? 

Secretary  Baker.  So  far  as  I  know,  without  exception. 

Senator  Chamberlain.  There  have  been  only  about  25  execu- 
tions over  there,  have  there  not,  and  here  ? 
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Secretary  Baker.  There  have  been  no  executions  for  military 
offenses  during  this  war. 

Senator  Chamberlain.  None  at  all  ? 

Secretary  Baker.  None. 

Senator  Chamberlain.  You  wrote  a  letter  to  the  President  some 
time  ago  stating  the  subsequent  history  of  two  of  these  boys? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  One  of  them  was  killed  in  actual  battie, 
and  one  of  them  was  wounded.  What  became  of  the  other  two  ? 

S.^crctary  Baker.  The  other  two,  the  commutations  were  not 
complete  commutations,  as  there  was  perfectly  obvious  disobedience 
of  orders.  In  their  case  there  was  commutation  to  two  or  thn»e 
years  at  Fort  Leavenworth. 

Senator  Chamberlain.  Do  you  know  whether  they  are  out  now  ^ 

Secretary  Baker.  I  do  not  know  whether  they  are  still  at  Fort 
Leavenworth  or  whether  they  have  been  released. 

Senator  Chamberlain.  One  of  those  boys  was  killed  in  action 
and  the  other  was  wounded  in  one  fight  and  recovered  and  wout 
back  and  was  wounded  in  a  second  action;  so  that  they  did  possess 
that  soldierly  quaUty,  notwithstanding  their  breach  of  duty? 

Secretary  Baker.  Undoubtedly. 

Senator  Chamberlain.  Do  you  think  it  would  be  feasible  or  advisa- 
ble for  Congress  to  enact  a  law  which  would  make  one  or  two,  or 
possibly  a  majority,  of  a  court  that  in  the^ast  analysis  would  be 
subject  to  the  Commander  in  Chief  of  the  Army,  to  constitute  an 
appellate  tribunal  to  review  these  cases  of  general  courts-martial, 
or  possibly  others,  to  ascertain  whether  or  not  there  has  been  preju- 
dicial errors  and  make  their  recommendations  ? 

Secretary  Baker.  Perfectly  feasible. 

Senator  Chamberlain.  What  do  you  think  would  be  the  result  ? 

Secretary  Baker.  I  do  not  think  it  would  improve  the  present  review. 

Senator  Chamberlain.  If  you  had  heard  some  of  the  testimony 
here — ^I  do  not  know  how  much  you  know  of  it — you  would  have 
ascertained  that,  I  think,  the  statement  has  been  made  by  some  one, 
and  possibly  by  you,  inferentially,  that  while  Geti.  Crowder's  heart 
appealed  against  the  execution  of  the  sentences,  he  finally  recom- 
mended it.  Is  there  not  a  disposition  upon  the  part  of  the  military 
authorities  to  stand  together  on  cases  of  that  kind  ? 

Secretary  Baker.  I  think  not.     I  have  never  discovered  it. 

Senator,  those  death  cnses  presented  as  difficult  a  question  of  dis- 
cretion and  judgment  as  any  cases  I  have  ever  faced  in  my  hfe.  The 
whole  history  of  the  war  was  standing  there  to  be  looked  at.  Every 
man  who  has  exercised  clemency  in  cases  like  that  has  reaUzed,  anil 
must  realize,  that  when  he  does  it  he  is  possibly  exposing  large  num- 
bers of  other  people  to  verv  serious  consequences. 

Senator  Chamberlain.  Yes;  that  may  be  true;  but  I  think  there 
is  a  very  distmguished  Member  of  the  Senate  at  this  time  who  was 
caught  sleeping  at  his  post  and  his  commanding  officer  took  liis  gun 
away  from  nim,  but  he  was  not  sentenced  to  be  hung. 

Secretary  Baker.  Yes;  and  that  is  a  very  happy  and  fortunate 
circumstance,  and  I  have  not  the  least  idea  that  there  was  ever  anv 
untoward  circumstance  followed  from  it.  I  think  of  Lincoln  with  an 
aching  heart.  Mr.  Lincoln,  when  he  first  began  to  deal  with  death 
sentences,  could  not  sentence  men  to  death  who  had  fought  in  thv 
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Army  of  the  countn",  and  after  he  had  commuted  a  large  number  of 
those  sentences,  the  number  of  desertions  and  of  derelictions  of  duty 
was  such  as  to  imperil  the  safety  of  the  ITnion  Army,  and  he  had 
finally  to  yield. 

Senator  Chamberlain.  Yes;  but  Mr.  Lincoln's  kindness  and  ten- 
derness with  his  men  was  not  what  the  military  authorities  advised. 
That  is  what  I  am  getting  at.  This  is  taking  some  of  these  cases 
absolutely  out  of  the  jurisdiction  of  the  military  authorities,  where 
trial  had  been  had  and  there  were  errors  at  the  trial — prejudicial 
errors. 

Secretary  Baker.  I  have  already  expressed  my  entire  sympathy 
with  your  plan  to  make  prejudicial  error  the  basis  for  a  reversal  of 
the  judgment  by  the  President. 

Senator  Chamberlain.  Do  you  think  that  if  that  proposed  amend- 
ment of  January,  1918,  was  embodied  in  the  law,  that  is  all  the  arti- 
cles need  to  be  amended  ? 

Secretary  Baker.  I  would  not  say  that.  I  think  if  that  had  been 
embodied  in  the  law  it  would  have  given  the  President  the  power  to 
reverse,  modify,  or  affirm,  and  I  think  that  would  have  accomplished 
the  purpose  which  you.  now  have  in  mind  by  a  court  of  review. 

Senator  Chamberlain.  What  additional  power  would  that  have 
given  to  the  President  over  the  amount  he  has  now — over  what  he 
exercises  ? 

Secretary  Baker.  It  would  have  given  him  the  power  to  reveree 
the  findings  and  have  a  trial  de  novo. 

Senator  Lenroot.  Do  you  feel  quite  clear  on  that  ? 

Secretary  Baker.  That  is  what  I  hope  it  would  do.  That  is  what 
I  think  it  ought  to  do. 

Senator  Lenroot.  I  have  it  before  me  here.  It  is  on  page  108  of 
this  record.     I  read  from  page  108,  as  follows: 

The  Pre3ident  may    *    *    *    return  any  record  through  the  reviewing  authority 
to  the  court  for  reconsideration  or  correction. 

That  does  not  carry,  to  my  mind,  the  idea  of  a  new  trial. 
Secretary  Baker.  Just  above  that  it  says: 

*  *  *  the  President  shkll  have  power  to  disapprove,  vacate,  or  set  aside  any 
finding,  in  whole  or  in  part,  to  modify,  vacate,  or  set  aside  any  sentence,  in  whole  or 
in  part,  and  to  direct  the  execution  of  such  part  only  of  any  sentence  as  has  not 
been  vacated  or  set  aside. 

Senator  Lenroot.  Now,  just  follow  on  there  a  little  further. 
Secretary  Baker  (reading) : 

The  President  may  suspend  the  execution  of  sentences  in  such  classes  of  cases  as 
^^y  be  designated  by  him,  until  acted  upon  as  herein  provided, ^nd  may  return  any 
record  through  the  reviewing  authority  to  the  court  for  reconsideration  or  correction. 

Senator  Lenroot.  That  does  not  imply  trial  of  the  case  de  novo. 

Senator  Chamberlain.  Mr.  Secretary,  the  possible  wrong  that 
flight  be  perpetrated  by  the  military  authorities  when  no  appeal  is 
had,  or  there  is  no  power  on  the  part  of  the  appellate  tribunal  to 
reverse  or  modify  the  judgment  of  the  court  below,  was  exemplified 
in  the  cases  of  those  negroes  who  were  convicted  in  Texas,  was  it 
not? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  In  that  case  those  men  were  sentenced  to 
he  executed  and  were  excuted  before  the  record  of  their  conviction 
reached  the  War  Department  ? 
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Secretary  Baker.  Yes. 

Senator  Chamberlain.  And  within  48  hours  after  conviction  t 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  That  led  the  War  Department  to  the  adop- 
tion of  General  Order  No.  7,  did  it  not  ? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  But  for  that  order  which  was  issued,  and 
which  was  suggested  by  the  hardship  in  that  particular  case,  these 
boys  in  France  might  nave  been  executed  without  the  record  ever 
reaching  Washington  ? 

Secretary  Baker.  That  would  not  have  been  possible,  since  the 
commander  in  the  field  did  not  have  authority  to  execute  the  death 
sentence  for  sleeping  on  post  or  disobedience  of  orders  without 
referring  the  case  to  Washington.  There  are  three  classes  of  court- 
martial  cases — first,  those  in  which  the  President  is  the  convening 
authority;  second,  those  in  which  the  President  is  the  confirming 
authority;  and  third,  those  in  which  a  commander  subordinate  to  the 
President  is  the  convening  authority. 

With  regard  to  the  first  of  these,  no  instance  arose  in  this  war. 
The  second  class  includes  all  death  and  dismissal  cases,  except  only 
death  sentences  in  case  of  murder,  rape,  mutiny,  desertion  in  time  of 
war,  and  spying.  In  crimes  of  the  latter  class,  the  commanding 
general  or  aepartment  commander  may  execute  the  death  sentence 
without  reference  to  the  President;  but  the  four  death  sentenc(»s 
under  consideration  were  not  within  the  excepted  classes  and  there- 
fore were  of  necessity  referred  to  the  President  as  the  confirming 
authority.  The  third  class  of  cases  above  referred  to,  in  which  the 
commander  subordinate  to  the  President  is  the  convening  authority, 
represents  98  per  cent  of  the  cases.  As  to  them  the  President  has  no 
function,  except  that  where  there  is  jurisdictional  error  he  may  sot 
aside  the  whole  proceedings. 

General  Order  No.  7  directed  the  submission  to  the  President  of 
all  death,  dismissal,  and  dishonorable  discharge  cases,  with  certain 
exceptions  in  the  actual  theater  of  war.     There  was  no  defect  of 

flower  to  issue  this  order,  though  there  may  have  been  a  defect  of 
oresight. 

Senator  Chamberlain.  Well,  j^ou  say  there  was  no  defect  of 
power  ? 

Secretary  Baker.  That  there  was  no  appeal.  But  General  Order 
No.  7,  of  course,  accomplished  a  complete  remedjr. 

Senator  Chamberlain.  It  suspenden  the  execution  until  the  re- 
viewing authority  here  could  look  at  the  record? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  That  was  the  substance  of  iti 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  And  the  records  of  all  death  sentence* 
reached  here? 

Secretary  Baker.  All  death  sentences  and  dismissals. 

Senator  Chamberlain.  That  was  not  because  of  any  action  of  any 
reviewing  authority,  but  because  of  a  general  order  issued  by  the 
War  Department? 

Secretary  Baker.  It  was  a  general  order  issued  by  the  War  De- 
partment on  the  recommendation  of  the  Judge  Aduocate  General. 

Senator  Chamberlain.  Why  was  that  necessary? 
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S>ecretary  Baker.  I  do  not  know  that  I  understand  you. 

Senator  Chamberlain.  Why  was  it  necessary  to  issue  that  order? 
Why  did  you  issue  that  order? 

vSecretaiy  Baker.  In  order  to  afford  the  reviewing  authority  oppor- 
tunity to  submit  them  to  the  Secretary  of  War. 

Senator  Chamberlain.  Therefore  probably  the  judgment  of  con- 
viction in  those  Texas  cases  would  have  afforded  opportunity  for  the 
reviewing  authority  to  have  the  execution  of  those  men  in  Texas 
sustained  or  revoked  ? 

Secretary  Baker.  Yes. 

Senator  Chamberlain.  Now,  Mr.  Secretary,  if  the  purpose  of  the 
judgments  of  courts-martial  was  corrective  only,  as  you  have  indi- 
cated, why  have  you  found  it  proper  or  necessary  to  create  these 
reviewing  boards,  and  why  have  you  found  it  necessary  to  exercise 
clemency  in  so  many  cases  ? 

Secretary  Baker.  Our  Army,  Senator  Chamberlain,  was  made  up 
of  4,000,000  men,  of  whom  a  very  large  number  came  from  civil  Kfe, 
both  men  and  officers.  They  had  had  UttJe  or  no  previous  mihtary 
experience,  and  they  were  under  a  very  strong  sense  of  the  necessity 
of  whipping  the  Army  quickly  into  a  highly  efficient  condition.  The 
wmv  they  were  creating  was  to  meet  the  most  highly  trained  and 
disciplined  body  of  men  in  the  world.  As  a  consequence,  the  train- 
ing our  men  received  was  intensively  real;  both  officers  and  men  felt 
that  this  was  no  idle  practice  or  moot  court  exercise,  and  both  in  our 
training  camps  at  home  and  in  the  training  abroad  men  acted  under 
the  pressure  of  a  great  responsibihty.  They  were  preparing  their 
(H*ganizations  to  function  in  battle  and  had  no  opportunity  to  give 
the  long  drawn-out  demonstrations  of  the  value  ol  discipline  which 
peace-time  training  affords,  but  in  a  very  real  sense  felt  obliged  to 
aasert  and  maintain  a  rigid  discipline.  As  a  result,  many  of  the  cases 
of  dereliction  of  duty  which  under  peace-time  conditions  would  have 
been  merely  the  basis  of  admonition  and  counsel  were  in  fact  made 
the  basis  oiF  charges,  and  long-term  sentences  were  imposed  in  order 
that  they  might  impress  upon  the  men  who  learned  of  them  the 
necessity  for  aiscipline.  In  most  of  the  cases  in  which  such  long- 
term  sentences  were  imposed  death  sentences  might  have  been  im- 
f)osed;  but  clearly  this  new  army,  jud^ng  itself  and  molding  itself 
or  its  great  task,  sought  to  get  its  discipline  by  long-term  prison 
sentences  rather  than  by  the  frequent  imposition  oi  the  death  penalty. 

The  sentences  imposed  in  this  fashion  throughout  the  Army  varied 
very  widely.  In  some  organizations  there  were  more  emergency 
officers  than  in  others.  The  circumstances  under  which  particular 
dereUctions  of  duty  took  place  differed  widely;  no  settled  disciphn- 
ary  policy  had  time  to  assert  itself  throughout  so  widespread  and 
large  a  group  of  military  units.  The  consequence  was  that  these 
sentences  represented  a  very  unequal  imposition  of  penalties  and, 
undoubtedly,  represented  in  many  instances  a  variety  of  judgment 
which  was  m  part  due  to  inexperience  and  in  part  to  the  excitement 
and  earnestness  which  knowledge  of  the  character  of  this  war  instilled 
into  all  of  those  who  were  preparing  to  take  their  part  in  it. 

Now,  when  the  war  was  over,  it  was  possible  to  survey  the  whole 
situation.  There  was  no  longer  occasion  to  inspire  other  people  with 
the  fear  of  serious  penalties,  and  so  the  boards  of  review  undertook 
carefully  to  balance  and  equalize  the  judgment  of  the  penalties  which 
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had  been  imposed  bj^'.the  undisciplined  array.  I  think  the  boards 
were  absolutely  necessary  and  that  they  have  fully  accomplished  the 
purpose  which  it  was  necessary  to  have  them  accomplish. 

Senator  Chamberlain.  Where  did  you  find  authority  for  the  crea- 
tion of  those  boards  ? 

Secretary  Baker.  The  authority  undoubtedly  lies  in  the  Judge 
Advocate  Creneral's  power.  In  the  last  analysis,  the  boards  have  no 
power  but  to  advise  the  Judge  Advocate  General,  and  the  Judge 
Advocate  General  advises  the  Secretary  of  War.  The  boards  are 
created  simply  in  the  ordinary  organization  of  the  Judge  Advocate 
Greneral's  Office. 

Senator  Cjiambkrlaix.  I  do  not  disapprove  of  the  exercise  of 
clemency  on  belialf  of  these  men  now.  I  heartily  approve  of  it.  But 
T  am  wondering  why  it  was  necessary,  if  the  judgments  in  the  first 
instance  were  corrective  merely. 

Secretary  Baker.  I  think  it  would  be  wrong  to  say  that  the  judg- 
mehts  were  corrective  merely.  I  did  not  mean  to  be  so  understood. 
What  I  said  was  that  the  theory  of  the  Army  administration  of  jus- 
tice, the  fundamental  theory  of  it  as  evidenced  by  what  happens 
when  men  are  sent  to  Fort  Leavenworth,  is  correction  and  not  pun- 
ishment. Now,  undoubtedh%  while  this  war  was  going  on  a  great 
manv  very  severe  penalties  were  imposed  of  an  exemplary  character 
for  the  purpose  of  dissuading  other  people  from  doing  the  things  that 
had  brought  these  men  into  difficulties.  That  was  undoubtedly  true 
as  to  conscientious  objectors;  undoubtedly  the  court-martial  sen- 
tences passed  in  the  conscientious-objector  cases  were  to  make 
persons  who  might  be  disposed  to  take  refuge  in  pretended  conscien- 
tious objection  reel  that  ttiat  was  not  a  safe  refuge. 

Senator  Chamberlain.  Then,  do  you  agree  with  Gen.  O'Ryan 
that  they  were  in  terrorem  ? 

Secretary  Baker.  I  think  many  of  them  were,  while  the  war  was 
on,  and  I  think  there  was  need  for  the  example.  But  I  think  there 
was  need,  after  the  war,  for  the  work  of  the  reviewing  boards. 

Senator  Chamberlain.  Do  you  know  how  many  are  now  in 
prison  for  military  offenses  ? 

Secretary  Baker.  I  do  not  know  how  man5\  Gen.  Kreger  gave 
that  to  you.     He  gave  that  in  his  testimony  here. 

Senator  Chamberlain.  You  know  Gen.  Crowder  promised  when 
this  thing  came  up  in  February  that  there  would  be  a  general  jail 
delivery  within  60  days. 

Secretary  Baker.  I  did  not  know  that  he  quite  promised  that. 
As  I  understood,  he  said  that  all  the  cases  would  have  been  reviewed 
within  60  days. 

Senator  Chamberlain.  Yes;  I  think  that  is  what  he  said. 

Secretary  Baker.  I  did  not  know  that  he  promised  a  general  jail 
delivery. 

Senator  Chamberlain.  He  said  in  this  February  hearing,  in 
answer  to  a  question  of  Senator  McKellar,  as  follows,  on  page  271 
[readingl: 

Gen.  Crowder.  Now,  addressing  myself  to  the  elements  of  that  briefly,  I  want  to 
say  that  before  30  days  I  shall  have  60  per  cent,  or  may  be  70  per  cent,  of  these  sen- 
tences remitted  in  their  excessive  portions;  and  within  60  days  I  hope  to  have  the 
whole  field  cleared  up,  so  that  you  need  not  consider  the  question  of  punishment 
That  is  the  order.  They  will  be  worked  out  very  expeditiously.  So  tnere  remainf 
to  be  considered  only  this  question  of  removing  the  stigma  of  conviction. 
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Now,  we  do  not  remove  the  stigma  of  conviction  by  any  action  of 
these  boards. 

Secretary  Baker.  Yes;  I  think  that  is  true. 

Senator  Chamberlain.  So  that  a  man  may  have  been  unjustly 
convicted  and  sentenced,  and  the  action  o{  this  board  does  not 
remove  that. 

Secretary  Baker.  I  think  you  are  confusing  two  things.  Sen- 
tence to  excessive  punishment  and  unjust  conviction  are  two  entirely 
different  things. 

Senator  Chamberlain.  They  are  pretty  closely  associated. 

Secretary  Baker.  They  are  not  even  first  cousins,  as  I  see  it. 
Wliere  a  man  is  unjustly  convicted,  this  stigma  of  conviction  does 
attach  to  him  until  he  is  either  pardoned  or  the  conviction  is  disap- 
proved. But  where  a  man  is  legalljr,  properly  found  guilty  and  tne 
judgment  of  the  tribunal  errs  onlj^  in  the  quantity  of  the  sentence 
imposed,  clemency  is  a  proper  remedy. 

Senator  Chamberi^in.  That  may  be,  but  if  all  these  sentences  of 
these  courts  are  correctly  imposeci,  why  should  clemency  be  exer- 
cised at  all  'if 

Secretary  Baker.  I  do  not  contend  that  the  sentences  imposed 
upon  these  military  prisoners  were  proper  sentences  to  be  served. 
Nobody  ever  supposea  that  they  would  be  served. 

Senator  Chamberlain.  I  can  not  understand  why  anybody  should 
understand  that  they  would  not  be  served,  where  the  thing  was 
approved  by  the  military  authorities. 

Secretary  Baker.  Everybody  who  knew  the  system  of  discipline 
in  the  Army  knew  by  token  of  past  experience,  and  by  the  settled 
practice  in  the  Army,  that  a  long-term  sentence  to  Fort  Leavenworth 
IS  an  indeterminate  sentence,  and  that  its  termination  depends  on  the 
good  behavior  and  corrigibility  of  the  prisoner. 

Senator  Chamberlain.  Do  you  know  how  many  conscientious 
objectors  there  are  still  in  prison  ? 

Swretarv  Baker.  I  do  not  know.  Perhaps  70,or  80  of  those  that 
are  classed  as  conscientious  objectors;  although  that  is  an  exceed- 
ingly misleading  phrase.  It  includes  the  religious  objector  and  the 
pditical  objector,  the  anarchist  and  revolutionist.  All  are  equally 
"conscientious  objectors." 

Senator  Chamberlain.  Clemency  was  exercised  in  behalf  of  how 
many? 

Secretary  Baker.  I  have  not  the  figures,  but  I  think  originally 
there  were  something  over  500  men  in  prison  who  were  generically 
grouped  as  conscientious  obiectors.  Clemency  was  exercised  in 
behalf  of  most  of  them,  I  think. 

Senator  Chamberlain.  None  of  them  performed  any  military 
service  ? 

Secretary  Baker.  Well,  none  of  them  performed  military  service; 
there  may  have  been  some  of  them  that  went  into  the  disciplinary 
battalion  afterwards,  although  I  am  not  certain  of  that. 

Senator  Chamberlain.  When  they  were  released  were  they  given 
the  pay  of  soldiers  from  the  time  they  were  drafted  into  the  service  up 
to  the  time  they  were  discharged  ? 

Secretary  Baker.  My  impression  is  that  the  local  judge  advocate's 
office  determined  first  that  they  were  entitled  to  their  pay,  and  many 
of  them  were  paid;  and  a  large  number  of  them  sent  the  checks  back 
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to  me  to  reimburse  the  Government,  and  the  checks  were  turned  over 
to  the  Treasury  Department. 

Senator  Lenroot.  Are  they  given  a  discharge  ? 

Secretary  Baker.  Some  of  them.  It  is  a  discharge  that  is  not 
honorable  or  dishonorable.  It  is  a  peculiar  discharge,  certifying 
simply  that  the  soldier  is  discharged  irom  the  Army  and  has  per- 
formed no  military  service. 

Senator  Chamberi^in.  It  is  a  yellow  ticket? 

Secretary  Baker.  I  do  not  know  the  color. 

Senator  Chamberlain.  I  believe  that  is  all. 

Senator  Lenroot.  Mi\  Secretary,  with  reference  to  the  present 

Eractice,  are  disapprovals  made  wherever  prejudicial  error  is  found 
y  the  reviewing  authority? 

Secretary  Baker.  You  mean  in  the  action  of  the  Secretary  of  War 
and  the  President  ? 

Senator  Lenroot.  Beginnhig  with  the  first  reviewing  authority — 
that  is,  the  convening  authority — ^is  it  the  practice  to  set  aside — or 
disapprove,  rather — the  findings  wherever  prejudicial  error  is  found  i 

Secretary  Baker.  Senator,  I  can  not  answer  that.  I  can  only 
say  that  I  have  inquired  a  number  of  times  of  Gen.  Crowder  and 
Gen.  Kreger,  and  my  best  recollection  is  that  in  their  judgment  com- 
manding officei's,  convening  authorities,  almost  invariably  follow  the 
advice  of  the  Judge  Advocate  General's  Office.  I  think  I  have  been 
told  there  were  two  or  three  instances  of  their  adhering  to  tlieir  view 
when  there  was  a  difference  of  opinion,  when  their  own  departmental 
or  division  judge  advocate  was  very  strong,  and  they  preferred  to 
follow  their  own  judge  advocate.  1  think  there  were  only  two  or 
three  cases. 

So  far  as  my  own  action  is  concerned,  my  recollection  of  the  figures 
is  that  there  were  8  or  10  cases  in  which  I  declined  to  follow  the 
Judge  Advocate  General's  advice.  It  was  not,  however,  upon  ques- 
tions of  the  existence  of  prejudicial  error,  but  it  was  largely  upon 
questions  of  clemency.  I  took  the  view  in  this  war  that  a  drunken 
officer  was  an  intoferable  thing;  that  so  far  as  I  was  personally  con- 
ceiTied,  I  could  not  take  the  responsibility  of  sending  anybody  else's 
son  into  battle  under  an  officer  who  had  so  far  forgotten  the  require- 
ments of  his  place  as  to  become  drunk  while  an  officer;  and  while, 
in  civil  life,  I  was  perfectly  willing  to  give  a  man  a  second  chance  on 
that  failing,  that  where  it  involved  the  lives  ,of  other  men  I  could 
not  have  some  officer  break  down  in  the  middle  of  the  battle  and  be 
found  drunk  and  his  men  leaderless,  if  he  had  previously  shown  his 
susceptibility  to  the  weakness.  So  that  in  three  or  four  cases  where 
the  Judge  Advocate  General's  Office  recommended  that,  although 
the  proof  of  drunkenness  was  clear,  it  was  a  first  offense  and  thwe- 
fore  a  reprimand  or  sometliing  of  that  kind  would  be  sufficient,  I  de- 
clined to  agree  with  that  and  adhered  to  the  finding  of  the  court  for 
that  reason.  I  do  not  recall  ever  having  disagreed  with  the  Judge 
Advocate  General's  recommendation  upon  any  other  class  of  cases, 
although  there  may  have  been  one  or  two. 

Senator  Lenroot.  And  wherever  you,  yourself,  were  of  the  opinion 
that  prejudicial  error  existed,  you  recommended  the  disapproval  of 
the  finding  ? 

Secretary  Baker.  Oh,  clearly. 


ESTABLISHMENT  OF  MILITARY  JUSTICE.  1363 

Senator  Lenroot.  Did  you  apply  the  same  rule  to  prejudicial  error 
as  would  be  applied  in  a  civil  court? 

Secretary  Baker.  So  far  as  I  know,  the  rule  is  identical. 

Senator  Lenroot.  For  instance^  take  a  case  of  this  kind — and  I 
am  not  giving  an  actual  case  but  merely  a  hypothetical  case — of  evi- 
dence being  admitted  of  other  offenses  than  tnat  charged.  The  evi- 
dence aside  from  the  testimony  might  in  itself  be  sufficient  to  sustain 
the  verdict,  and  yet  that  would  be  prejudicial  error  in  a  civil  court. 
Would  you  so  regard  it  in  a  case  of  this  sort  ? 

Secretary  Baker.  I  would  follow  the  established  rules  on  that 
question,  which  are  that  previous  offenses  which  show  a  disposition 
to  commit  the  particular  ojlense  are  admissible. 

Senator  Lenroot.  No;  I  did  not  mean  that.  I  meant  where  it 
would  be  reversible  error  in  a  civil  court. 

Secretary  Baker.  Oh,  clearly. 

Senator  Lenroot.  Now,  with  reference  to  this  court  of  appeals 

Secretary  Baker.  Senator,  to  amplify  my  answer  to  your  question, 
I  can  say  this,  that  every  review  which  comes  before  me  from  the 
Judge  Advocate  GcneraFs  Office  of  a  conviction,  contains  an  appeal 
to  the  law  books.  The  Supreme  Court  of  the  United  States  and  the 
Federal  courts  and  the  State  courts  are  all  cited  on  questions  of 
evidence. 

Senator  Lenroot.  Now,  with  relation  to  the  establishment  of  this 
court  of  military  appeal,  aside  from  the  question,  if  such  a  court  is 
created,  of  how  should  it  be  created,  there  seem  to  be  two  principal 
objections  that  have  been  urged,  and  you  have  spoken  of  both  of 
them  this  morning,  I  think;  one  of  them,  the  dangers  of  delay  in 
time  of  war;  and  secondly,  which  has  been  more  emphasized  by  other 
witnesses,  the  seeming  incongruity  of  a  subordinate  officer  controlling 
the  actions  of  his  superiors.      ^ 

With  reference  to  the  latter  objection,  I  take  it  for  granted  that 
it  is  assumed  that  in  the  creation  of  such  a  court  it  would  be  clothed 
with  the  same  powers  that  a  reviewing  authority  now  has  in  making 
that  objection. 

Secretary  Baker.  I  should  think  so. 

Senator  Lenroot.  But  if  the  jurisdiction  of  that  reviewing  author- 
ity was  limited  to  passing  upon  questions  of  law — the  ascertamment  of 
prejudicial  error — would  that  objection  still  hold? 

Secretary  Baker.  I  think  the  objection  would  still  hold.  It  does 
not  seem  to  me  to  be  very  important,  in  time  of  peace.  I  can  not 
imagine  anybody  having  the  slightest  objection  to  it  in  time  of  peace. 

Senator  Lenroot.  If  an  appeal  were  allowed  direct  from  the 
court-martial  to  such  a  court,  and  the  jurisdiction  of  the  court 
limited  to  these  questions  of  law,  its  duty  being,  if  reversible  or 
prejudicial  error  was  found,  to  transmit  the  record  to  the  convening 
authority  for  a  new  trial,  or  if  such  error  was  not  found,  to  trans- 
mit the  record  to  the  confirming  authority  for  further  action,  could 
there  bo  any  possible  objection  from  the  standpoint  of  controlling 
superior  authority  ? 

Secretary  Baker.  None;  and  in  time  of  peace  it  would  be  a  most 
desirable  arrangement. 

Senator  Lenroot.  You  would  approve  of  that  ? 

Secretary  Baker.  Yes;  I  can  see  no  objection  to  that.  Of  course 
I  thhik  we  are  a  little  misled  by  our  talking  of  '^ civilians'^  and 
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''military  men/'  because  the  people  in  the  Judffe  Advocate  General's 
Office  are  all  civilians,  as  a  matter  of  fact.  There  are  very  few  of 
them  who  have  had  much  military  experience,  and  when  we  have 
appointed  men  in  the  Judge  Advocate  GeneraVs  Office,  the  thing  that 
my  predecessors  have  always  done,  and  I  have  always  done,  is  to 
search  among  civilian  lawyers  until  we  foimd  a  man  of  satisfactory 
ability,  with  actual  legal  experience.  We  examine  their  qualifica- 
tions very  closely,  and  we  get  excellent  material.  The  men  in  the 
Judge  Advocate  General's  Office  are  a  very  high  type  of  lawyers, 
both  those  temporarily  in  the  service  and  those  who  are  permanently 
there.  I  have  been  associating  with  lawyers  all  my  life,  and  it  has 
been  a  great  inspiration  to  me  to  see  the  thoroughness  and  the 
lawyer-like  way  in  which  those  men  treat  their  profession. 

Senator  Lenroot.  In  reference  to  the  constitution  of  such  a 
court,  if  it  were  created,  even  though  a  majority  were  composed  of 
military  men  of  the  Regular  Establishment,  if  they  were  appointe<l 
for  definite  times,  in  the  first  place  they  would  naturally  be  select-ed 
because  of  their  special  Qualifications  ? 

Secretary  Baker.  Unaoubtedly. 

Senator  Lenroot.  And  in  the  second  place,  their  devoting  their 
entire  time  for  a  given  period  would  tend  to  make  them  specially 
qualified,  would  it  not  ? 

Secretary  Baker.  Undoubtedly. 

Senator  Lenroot.  So  that  even  though  a  majority  of  the  court 
was  composed  of  military  men,  such  a  court  would  be  much  better 
qualified  to  pass  upon  those  questions  than  the  reviewing  authority 
now — for  instance,  the  convening  authority? 

Secretary  Baker.  I  think  such  a  court,  whether  a  committee  of 
the  Judge  Advocate  General's  Office  or  another  tribimal  created  by 
some  other  legislation,  would  undoubtedly  bring  to  bear  upon  a 
record  a  higher  degree  of  skill  than  can  be  looked  for  from  con- 
vening authorities  acting  upon  the  record. 

Senator  Lenroot.  You  would  say,  would  you  not,  Mr.  Secretary, 
that  unless  pressing  necessity  exists  for  reposing  authority  in  the 
President  or  somebody  who  may  not  be  qualified  to  pass  upon  the 
law,  or  who,  because  of  his  other  duties,  finds  it  physically  impossible 
for  him  to  give  his  consideration  to  the  cases  individually,  it  would 
be  very  much  better  to  place  that  authority  in  the  hands  of  qualified 
persons,  who  would  give  that  attention  to  it  ? 

Secretary  Baker.  Surely,  Senator. 

Senator  Lenroot.  And  then,  I  understand  you,  that  in  time  of 
peace,  with  the  suggestion  that  I  have  made,  not  to  interfere  with 
the  discretion  of  the  reviewing  or  confirming  authorities,  but  to 
confine  it  solely  to  passing  upon  questions  of  law,  you  would  see  no 
objection  to  such  a  court? 

Secretary  Baker.  None  whatever. 

Senator  Lenroot,  In  time  of  war,  for  instance,  with  reference  to 
the  late  war,  if  such  an  appellate  tribunal  could  be  created  in  the 
field  of  operations,  would  tnere  be  any  objection  then  ? 

vSecretary  Baker.  None,  that  I  can  see. 

Senator  Chamberlain.  That  is  so  of  the  British  system  ? 

Secretary  Baker.  I  can  see  no  possible  objection.  If  I  under- 
stood you  correctly,  it  results  in  this,  that  in  time  of  peace  there  would 
be  the  appellate  tribunal  which  would  review  these  records,  and  if 
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it  found  prejudical  error,  would  send  them  back  to  the  convening 
authorities  and  tell  them  to  try  the  case  over  again. 

Senator  Chamberlain.  Yes. 

Secretarv  Baker.  But  if  they  fouad  nothing  prejudicial  there,  it 
would  send  it  up  to  the  confirmmg  authority  with  a  recommendation 
for  the  confirmation. 

Senator  Chamberlain.  Yes;  and  the  court  itself  exercise  no  dis- 
cretion whatever. 

Secretary  Baker.  Yes,  and  in  the  field  operations  a  similar  body 
to  that,  organized  to  deal  in  a  similar  way. 

Senator  Chamberlain.  Yes. 

Secretary  Baker.  I  can  see  no  objection  to  that  at  all. 

Senator  Chamberlain.  Mr.  Secretary,  speaking  of  the  point  that 
was  made  by  Senator  Lenroot  with  reference  to  civilian  lawyers  who 
are  temporarily  commissioned  in  the  Judge  Advocate  General's  Office, 
while  I  am  in  accord  ^ath  your  view  that  tliey  are  high-class  men, 
yet  have  you  not  found,  as  a  matter  of  fact,  in  your  experience  as 
Secretary  of  War,  that  wherever  a  civilian  dons  a  uniform,  he  stands 
more  or  less  in  awe,  or  rather  more  or  less  in  the  attitude  of  a  mili- 
tary inferior,  of  those  who  are  above  him,  and  does  not  freouontly 
exercLse  his  own  judgment  in  the  matters  which  come  before  nim? 

Secretarv  Baker.  No;  I  have  not  discovered  that,  Senator. 

Senator  Chamberlain.  Well,  I  have. 

Secretarv  Baker.  I  think  my  experience  is  larger  than  yours, 
Senator.  1  think  that  no  tribute  to  the  officers  of  tne  Army  would 
be  too  great  which  explained  and  made  known  the  independence  of 
judgment,  the  integrity  of  conscience,  which  they  exhibit  toward 
their  duty. 

Senator  Chamberlain.  We  have  bad  civilians  in  uniform  come 
before  committees  of  the  Senate  and  exi)ress  regret  that  they  had 
ever  put  on  the  uniform;  and  in  undertakuig  to  discharge  the  duties 
which  come  to  them  they  are  bound  more  or  loss  by  military  etiquette. 
They  can  not  help  it. 

Secretary  Baker.  Senator,  I  get  every  day  of  my  life  papere  which 
originate  in  an  inquiry  in  the  War  Department,  and  they  will  start 
with  a  second  lieutenant  and  ffo  up  to  the  Chief  of  Staff,  and  I  find 
complete  independence  of  judgment  in  the  indorsements  that  are 
put  ui)on  those  papers  by  military  men. 

Senator  Chamberlain.  You  niay  be  right  about  it.  I  doubt  if 
3'ou  have  had  more  experience  than  I. 

Secretarv'  Baker.  I  am  not  disposed  to  deny  that  there  are,  every 
once  in  a  while,  flunkies  in  the  Army.     There  are  in  every  place. 

Senator  ('hamberlain.  It  is  not  flunkies  in  imiform  that  I  am 
talking  of,  but  men  in  your  own  office  have  been  demoted  in  the 
service  for  disagreement  with  their  superiors  in  the  service. 

Secretary  Baker.  I  do  not  happen  to  remember  any  such  cases. 

Senator  Chamberlain.  How  about  Gen.  Kenly? 

Secretary  Baker.  I  do  not  think  that  he  was  demoted  for  bemg 
in  disagreement  with  his  superiors. 

Senator  Chamberlain.  Avery  short  time  elapsed  in  his  case,  after 
he  came  up  and  told  about  the  aviation  section,  before  he  was 
disciplined. 

Secretary  Baker.  I  feel  quite  sure  that  no  discipline  M^as  inflicted 

upon  Gen.  Kenly. 


I  tdbnk  hB  £2  not.    I  ihiidc  Aid  te 

Mi^r.-iin  "lioiiirrir  riuic  he  t'oiilil  ^errp  his  I'oimtiy  better  hi  Tiie  Adju- 
tanr  <j:«»npral*4  ^^ffii*f».  He  wa:^  for  mAmtainmg  the  status  ^udinTtie 
A«"t]'ir;in'  G*»neral'^  <>tfice.     He  was  m  coaiiict  with  the  Chief  of  Stan. 

Sef  rf^^'Aiy  Bxsss.  I  aever  knew  that  he  was.  Gen  McCain  was  i 
^i*jr'VrofL*».  '*a'"ahie  offic-er.  and  as  !>ttch  was  seJected  to  go  to  France 
w.^.»*n  T.ar  wrts*  rhe  hiirhe^t;  reward  in.  che  gtft  of  the  Secretary  of  War. 
Mf^'"  haT»*  w»*-)c  in  mv  otS«-e  for  the  chance,  and  I  ijave  it  to  Gen. 
M<**in. 

^,^Ti'2LUiT  Cha'/IBerl-UX.  Did  Gen.  McCain  ask  it  \ 

y^^'T^T'^iry  Bak:ek.  Xo:  Gen.  M«.*Cain  was  a  soldier.     He  did 
dot  7  wh<*re  he  was  pat. 

Senator  rHA:4^BERLArv.  He  never  had  anv  experience  out  of 
Tn^  Arljiitant  Generar:?  Office?  He  was  there  for  many  years,  was 
h^'  not '. 

S^'^ Tf tarv  Bakfir.  At  the  time  I  put  him  in  conmiand  of  a  division, 
f  wa^  MU(\f*T  the  imnre^ssion  that  he  had  had  experience  in  the  cx)m- 
tf^fiuf\  of  tro<>r>s.  It  seems  that  I  was  misinformed  as  to  that.  * 
fhofi((ht  Gfn.  Mf<'ain  had  led  a  regiment  in  the  Philippines  with  con- 
ftpir.iioim  <(allantrv%  and  I  had  the  idea  that  here  was  a  fine  soldier 
tfiat  ofi;.';ht,  not  to  l>e  kept  here  doing  bureau  work  when  the  rewards 
of  hi«  ]}ruU'm\i}U  lay  witn  the  Army  in  the  field. 

S^'fiator  (.'hambkrlain.  Had  he" been  in  the  field? 

^'i'T(*Uivy  fUKKR.  I  do  not  know. 

Sffiator  ('ffAMBKKLAix.  He  had  had  more  to  do  with  the  service 
of  Tno  Adjutant  Gonerars  Office,  had  he  not  ? 

Hpcrotary  Wakvm.  I  do  not  know.  But  my  idea,  as  I  said,  was  that 
ho  hnd  that  record  of  service  in  the  field. 
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Senator  Chamberlain.  You  knew  that  he  had  been  for  many  years 
in  The  Adjutant  General's  Department  t 
Secretaiy  Baker.  Yes. 

Senator  Chamberlain.  And  he  was  a  young  officer  when  first 
assigned  there?  Who  recommended  him  for  that  service  in  the 
field?     He  did  not  ask  it ? 

Secretary  Baker.  I  selected  him,  personally. 
Senator  Chamberlain.  You  do  not  know  that  he  was  insisting 
upon  maintaining  the  authority  of  The  Adjutant  General's  Depart- 
ment and  that  he  separated  measurably  from  the  Chief  of  Staff  ? 
Secretary  Baker.  No. 

Senator  Chamberlain.  I  wish  you  had  found  that  out. 
Secretary  Baker.  I  knew,  of  course,  that  there  were  constant 
questions  of  jurisdiction  arising  among  all  the  bureaus  there;  but  that 
tnere  was  any  disagreement,  any  conflict  of  authority,  between  Gen. 
McCain  and  Gen.  March,  I  never  heard  until  now. 

Senator  Chamberlain.  I  just  cite  those  instances  to  show  the 
justice  of  my  contention  that  where  an  inferior  officer  separates  in 
his  views  from  his  chief,  he  is  very  apt  to  feel  the  ax. 
Secretary  Baker.  That  is  not  the  fact,  Senator. 
Senator  Chamberlain.  WeU,  I  am  convinced  that  it  is. 
Secretary  Baker.  What  is  the  fact  is  this,  that  officers  of  the  Army 
o.ome  down  here  and   testify  before  the  Committees  on  Military 
Affairs  of  the  Senate  and  of  the  House,  and  then  anything  that 
happens  to  them,  no  matter  what,  is  regarded  as  punitive  and  dis- 
ciplinary. 

Senator  Chamberlain.  Of  course  you  can  always  say  that  it  is 
not  punitive. 

Secretary  Baker.  You  can  not  run  the  Army  on  the  fact  that  if 
a  man  comes  down  here  and  testifies  before  a  military  committee, 
he  is  removed  from  the  control  of  his  superiors.  The  Army  can  not 
be  run  that  way. 

Senator  Chamberlain.  What  happened  to  Col.  Weeks  ? 
Secretary  Baker.  Col.  Weeks  was  sent  do\^ni  to  be  department 
judge  advocate  of  the  Department  of  the  Southeast  on  the  recom- 
mendation of  Gen.  Kreger,  because  he  was  not  in  harmony  in  the 
operation  of  that  office. 

Senator  Chamberlain.  That  is  exactly  what  I  am  trying  to  call 
your  attention  to  now;  where  the  inferior  officer  is  not  m  hai-mony 
with  his  chief,  he  goes  out,  somewhere. 

Secretary  Baker.  Yes;  of  course:  and  he  ought  to. 
Senator  Chamberlain.  That  is  what  I  am  trying  to  get  at. 
Secretary  Baker.  Of  course,  he  ought  to. 
Senator  Chamberlain.  He  does,  anyway. 

Secretary  Baker.  That  is  fortunate.  Vou  can  not  run  an  office 
with  everybody  running  it  in  opposite  directions. 

Senator  Chamberi^in.  But  tne  chief  always  happens  to  be  right. 
Secretary  Baker.  The  chief  must  be  right  as  long  as  he  is  chief • 
As  soon  as  the  chief  goes  wrong,  you  change  the  chief. 
Senator  Chamberlain.  Have  you  ever  clianged  a  chief? 
Secretary  Baker.  Yes. 
Senator  Chamberlain.  Where? 

Secretary  Baker.  I  changed  a  chief  when  I  put  Gen.  E^reger  in 
charge  of  the  Judge  Advocate  General's  office. 
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Senator  Chamberlain.  That  was  a  change  on  paper  rather  than  in 
practice.     Gen.  Crowder  is  still  Judge  Advocate  General. 

Secretary  Baker.  Yes;  he  is  now.  Gen.  Kreger  was  the  operating 
head  for  a  while. 

Senator  Chamberlain.  I  beheve  that  is  all. 

Senator  Lenroot.  I  have  nothing  further. 

Senator  Warren.  Mr.  Secretary,  in  Gen.  Crowder 's  testimony  he 
alluded  to  differences  in  statements  made  on  the  (question  of  veracity 
as  between  himself  and  Gen.  Ansell,  and  he  spoke  m  a  passing  manner 
of  that  testimony  regarding  the  Secretary  oi  War.  Do  you  want  to 
allude  to  that  testimony,  to  any  of  the  statements  made  ? 

Socretarv  Baker.  Senator,  I  do  not  think  I  have  an v  observations 
to  make  about  it  beyond  this:  Somewhere  in  his  testimony — I  do  not 
know  where  it  is,  but  somewhere  in  Gen.  Ansell's  t^stimonv — there 
is  a  statement  that  the  Secretary  of  War  was  inaccessible  to  Gen. 
Ansell.  I  want  to  enter  the  most  positive  and  unequivocal  contra- 
diction to  that  statement.  Gen.  Ansell  came  into  my  office  with  as 
much  freedom  as  my  own  secretary  came  in.  He  came  when  he 
wanted  to  come,  and  there  never  was  a  suggestion  that  the  Secretary 
of  War  was  inaccessible  to  Gen.  Ansell. 

Senator  Chamberlain.  I  think  probably  that  has  been  misappre- 
hended a  little  bit.  I  think  Gen.  Ansell,  when  he  was  authorized  bv 
Gen.  Crowder  to  reach  vou,  reached  you  through  military  channels- 
through  the  Chief  of  .Staff. 

Secretary  Baker.  The  impression  which  Gen.  Ansell's  t<>3limony 
gives — I  know  nothing  about  what  he  intended  to  say,  but  the  im- 
pression that  his  testimony  ^ives — is  that  it  was  necessary  for  him  to 
reach  me  through  military  cnannels,  and  exactly  the  opposite  is  the 
truth.  He  came  to  me  freely,  and  be  came  to  me  upon  all  sorts  of 
occasions,  and  there  is  not  in  the  records  of  the  War  Department  a 
single  recommendation  of  Gen.  Ansell's  looking  to  a  better  adjust- 
ment of  the  Judge  Advocate  General's  office,  which  was  ever  pre- 
sented by  him  and  refused  by  me,  with  the  solitary  exception  of  the 
matter  of  section  1199  of  the  Revised  Statutes,  in  whicn  I  did  not 
agree  with  Gen.  Ansell,  and  the  recommendation  that  aU  of  the  court- 
martial  cases  that  had  been  reviewed  by  Gen.  Ansell — by  the  boanl 
of  which  he  was  president^ — should  be  reviewed  over  again  because 
the  work  had  not  been  properly  done,  which  I  did  not  believe.  I 
do  not  happen  to  remember  all  the  things  that  are  in  this  record  that 
Gen.  Ansell  said  that  could  come  within  the  scope  of 

Senator  Warren.  The  committee  has  no  interest  in  that,  uiile>s 
you  want  to  take  it  up. 

Secretary  Baker.  1  have  no  interest  in  it,  but  this  is  the  feeling  I 
had  about  it.  A  very  serious  controversy  arose  between  Gen.  Ansell 
and  Gen.  Crowder.  Senator  Chamberlain,  of  course,  espoused  Geiu 
Ansoll's  side  of  tliat  controversy. 

Senator  Cila^mberlain.  His  view,  rather. 

Secretary  Baker.  Yes;  his  view;  and  I  think  his  side  of  the  con- 
troversy. 

Senator  Chamberlain.  Yes. 

Secretary  Baker.  The  matter  was  spoken  about  in  many  forums 
where  I  hud  no  om)ortunity  to  reply,  wnere  it  was  impossible  for  nic 
to  reply.     I  was  Gen.  Ansell's  superior  officer,  and  might  he  callod 
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and  the  restoration  of  the  accused  to  his  previous  status.  This  should,  however.  l>e 
systematically  organized  under  the  direction  of  the  President  and  at  all  tinies  under 
lus  control  and  subject  to  general  orders  from  the  President  which  would  lay  down  the 
policy  to  be  followed  under  the  law  in  the  administration  of  discipline  throu^  the 
imposition  of  penalties. 

The  creation  of  a  court  of  appeal  with  the  power  to  substitute  its  judgment  for  that 
of  the  President  as  Commander  in  Chief,  is,  in  my  judgment,  unnecessary  and  would 
be  destructive  in  large  measure  of  the  single  channel  of  conunand  upon  which  effi> 
cient  discipline  in  a  milit^v  organization  neceflsarily  depends. 

The  emphnsis  laid  in  the  discusGdon  upon  errors  of  law,  as  distinguiahed  hrom  earciCB 
of  fact,  seems  to  me  to  take  too  narrow  a  view  both  of  the  appellate  power  desirable 
and  of  the  nature  of  court  martial  proceedings.  The  appellate  power  should  be  able 
to  reach  errors  of  fact  as  well  as  errors  of  law,  and  the  Iresident  and  those  delegated 
by  him  under  regulations  to  act  in  bis  behalf,  ^ould  have  the  power  io  control  these 
proceedings  for  errors  of  fact  f»  well  as  mere  technical  errors  of  law.  As  a  matter 
of  fact,  we  have  had  in  the  War  Department  some  controversv  as  to  what  is  an  ecrar 
of  law,  and  sometimes  palpable  errors  of  fact  have  been  held  to  be  enors  of  law  in 
order  that  a  remedy  might  he  applied.  We  ought,  therefore,  not  to  prescribe  a  narrow 
technical  rule,  but  a  broad  and  generous  power  which  will  «mble  the  Preradent  to 
supply  a  reinedy  when  an  error  is  discovered. 

(Thereupon,  at  12.16  o'clock  p.  m.,  the  subcommittee  adjourned, 
subject  to  the  call  of  the  chairman.) 


ESTABLTSHMEKT  OF  MILITARY  JUSTICE-PROPOSED 
AMENDMENT  OF  THE  ARTICLES  OF  WAR. 


SATXTBDAY,  NOVEKBBB  8,  1919. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Washinffton,  D.  O. 

The  subcommittee  met,  pursuant  to  the  call  of  the  chairman,  in 
the  room  of  the  Committee  on  Appropriations,  at  11  o'clock  a.  m., 
Senator  Francis  E.  Warren  presiding. 

Present,  Senators  Warren  (chairman)  and  Chamberlain. 

STATEHEITT  OF  MB.  £.  H.  HOBGAIT,  PBOFESSOB,  LAW  SCHOOL, 
YALE  TJiriVEBSITY,  FEW  HAVEIT.  COlTir. 

Senator  Warren.  Col.  Morgan  is  here  this  morning,  and  we  shall 
hear  him  now.  Col.  Morgan,  I  suppose  you  know  that  this  sub- 
committee is  considering  the  military  iustice  law  that  exists,  and 
suggested  amendments  thereto,  particularly  as  proposed  in  Senate 
bin  64,  introduced  by  Senator  Chamberlain,  which  I  presume  you 
have  seen. 

Mr.  Morgan.  I  have  seen  that;  yes,  sir. 

Senator  Warren.  The  committee  would  be  glad  to  have  you,  in 
your  own  way,  make  any  observations  you  care  to  make  about  the 
present  law  and  the  proposed  bill. 

Mr.  Morgan.  Do  you  want  me  to  state  my  experience  with  the 
Judge  Advocate  General's  Department,  first  ? 

Senator  Warren.  Of  course,  so  far  as  the  law  is  concerned,  that 
is  what  we  are  particularly  concerned  about  now.  Any  incident 
that  you  wish  to  state  wo  would  be  glad  to  have;  but  what  we  are 
trying  to  do  is  simply  to  see  what  we  should  do  in  way  of  legislation. 

Senator  Chamberlain.  Let  me  suggest,  first,  as  a  basis,  that  Col. 
Morgan  state  what  his  connection  with  the  Army  was  and  what  his 
experience  has  been. 

Senator  Warren.  I  assumed  that  he  would  do  that. 

Mr.  Morgan.  That  is  what  I  was  asking  about.  I  wanted  to 
know  if  you  desired  me  to  state  my  experience. 

Senator  Warren.  State  what  you  have  been  doing  in  connection 
with  the  administration  of  the  law.  . 

Mr.  Morgan.  In  September,  1918,  I  was  commissioned  as  a  major 
in  the  Judge  Advocate  General's  Reserve  Corps,  and  I  was  ordered 
to  duty  in  Washington  as  assistant  to  the  Judge  Advocate  General. 
Later  m  the  month,  I  was  made  chief  of  a  new  division,  called  the 
War  LaW3  Division,  in  the  Office  of  the  Judge  Advocate  General. 

Senator  Warren.  What  rank  were  you  given  ? 

Mr.  Morgan.  Major,  judge  advocate. 
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and  the  resitoration  of  the  accused  to  his  previous  status.  This  should,  however,  be 
systematically  organized  under  the  direction  of  the  President  and  at  all  times  under 
his  control  and  suoject  to  general  orders  from  the  President  which  would  lay  down  the 
policy  to  be  followed  under  the  law  in  the  administration  of  discipline  through  the 
imposition  of  penalties. 

The  creation  of  a  court  of  api)^al  with  the  power  to  substitute  its  judgment  for  that 
of  the  President  as  Commander  in  Chief,  is,  m  my  judgment,  unnecessary  and  would 
be  destructive  in  large  measure  of  the  single  channel  of  command  upon  which  effi- 
cient discipline  in  a  milit^y  organization  neceasariiY  depends. 

The  emphasis  laid  in  the  discussion  upon  errors  of  law,  as  distinguished  from  em»s 
of  fact,  seems  to  me  to  take  too  narrow  a  view  both  of  the  appellate  power  desiralile 
and  of  the  nature  of  court  martial  proceedings.  The  appellate  power  should  be  able 
to  reach  errors  of  fact  as  well  as  errors  of  law,  and  the  President  and  those  delegated 
by  him  under  regulations  to  act  in  his  behalf,  should  have  the  power  to  control  these 
proceedings  far  errors  of  fact  as  well  as  mere  teduucal  errors  of  law.  Ab  a  siatter 
of  fact,  we  have  had  in  the  War  Department  some  controversv  as  to  what  is  an  error 
of  law,  and  sometimes  palpable  errors  of  fact  have  been  hela  to  be  errors  of  law  in 
order  that  a  remedy  mignt  oe  applied.  We  ought,  therefore,  not  to  prescribe  a  narrow 
technical  rule,  but  a  broad  and  generous  power  which  will  enable  the  President  to 
supply  a  remedy  when  an  error  is  discovert. 

(Thereupon,  at  12.15  o'clock  p.  m.,  the  subcommittee  adjourned, 
subject  to  the  call  of  the  chairman.) 


ESTABLTSHMEKT  OF  MILITARY  JUSTICE-PROPOSED 
AMENDMENT  OF  THE  ARTICLES  OF  WAR. 


SATXTBDAY,  NOVEKBBB  8,  1919. 

United  States  Senate, 
Subcommittee  on  Military  Affairs, 

Washinfftoriy  D.  C. 

The  subcommittee  met,  pursuant  to  the  call  of  the  chairman,  in 
the  room  of  the  Committee  on  Appropriations,  at  11  o'clock  a.  m., 
Senator  Francis  E.  Warren  presiding. 

Present,  Senators  Warren  (chairman)  and  Chamberlain. 

STATEMEITT  OF  MB.  £.  H.  HOBGAIT,  PBOFESSOB,  LAW  SCHOOL, 

YALE  XnnVEBSITY,  FEW  HAVEIT,  COlTir. 

Senator  Warren.  Col.  Morgan  is  here  this  morning,  and  we  shall 
hear  him  now.  Col.  Morgan,  I  suppose  you  know  that  this  sub- 
committee is  considering  the  military  lustico  law  that  exists,  and 
suggested  amendments  thereto,  particularly  as  jjroposed  in  Senate 
bill  64,  introduced  by  Senator  Chamberlain,  which  I  presume  you 
have  seen. 

Mr.  Morgan.  I  have  seen  that;  yes,  sir. 

Senator  Warren.  The  committee  would  be  glad  to  have  you,  in 
your  own  way,  make  any  observations  you  care  to  make  about  the 
present  law  and  the  proposed  bill. 

Mr.  Morgan.  Do  you  want  me  to  state  my  experience  with  the 
Judge  Advocate  GeneraVs  Department,  first  ? 

Senator  Warren.  Of  course,  so  far  as  the  law  is  concerned,  that 
is  what  we  are  particularly  concerned  about  now.  Any  incident 
that  you  wish  to  state  we  would  be  glad  to  have;  but  what  we  are 
trying  to  do  is  simply  to  see  what  we  should  do  in  way  of  legislation. 

Senator  Chamberlain.  Let  me  suggest,  first,  as  a  basis,  that  Col. 
Morgan  state  what  his  connection  with  the  Army  was  and  what  his 
experience  has  been. 

oenator  Warren.  I  assumed  that  he  would  do  that. 

Mr.  Morgan.  That  is  what  I  was  asking  about.  I  wanted  to 
know  if  you  desired  me  to  state  my  experience. 

Senator  Warren.  State  what  you  have  been  doing  in  connection 
with  the  administration  of  the  law.  , 

Mr.  Morgan.  In  September,  1918,  I  was  commissioned  as  a  major 
in  the  Judge  Advocate  General's  Reserve  Corps,  and  I  was  ordered 
to  duty  in  Washington  as  assistant  to  the  Judge  Advocate  General. 
Later  m  the  month,  I  was  made  chief  of  a  new  division,  called  the 
War  Laws  Division,  in  the  Office  of  the  Judge  Advocate  General. 

Senator  Warren.  What  rank  were  you  given  ? 

Mr.  Morgan.  Major,  judge  advocate. 

1371 
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• 

As  chief  of  the  War  Laws  Division,  one  of  my  duties  was  to  go 
over  ail  of  the  current  opinions  of  the  Judge  Advocate  General  and 
to  select  those  that  were  of  sufficient  importance  to  be  sent  out  to 
the  service,  either  by  way  of  abstracts  or  mimeo^aphed  copies.  At 
first  the  reviews  of  cases  in  the  military  justice  division  did  not  come 
over  my  desk.  The -extent  to  which  I  was  concerned  with  them  was 
simply  in  passing  upon  certain  suggested  notes  upon  the  administra- 
tion of  military  justice  which  the  chief  of  that  division  thought 
ought  to  go  to  the  service. 

Senator  Warren.  You  are  speaking  of  going  to  the  service;  do  you 
mean  abroad,  or  here  ? 

Mr.  Morgan.  All  the  judge  advocates  in  the  field. 

Senator  Warren.  In  this  country  and  abroad  ? 

Mr.  Morgan.  Every  place.  On  our  mailing  list  we  had  all  the 
judge  advocates  who  were  in  the  service.  Later,  all  the  reviews  of 
court-martial  cases  came  over  my  desk,  with  the  idea  that  I  should 
select  therefrom  statements  of  the  new  or  importuit  principles  that 
were  being  applied,  and  send  them  out  to  the  service.  ^ 

Thereafter,  I  was  detailed  to  organize  the  war  risk  insurance 
division  of  the  Judge  Advocate  General's  Department;  and  aft«r 
that  was  organized,  I  was  made  chief  of  the  general  administration 
division  of  the  office,  which  was  also  designated  the  miscellaneous 
division. 

While  I  was  chief  of  that  division  I  was  getting  out,  among  other 
things,  notes  on  military  law.  These  were  sent  to  the  service. 
They  dealt  with  the  proper  interpretation  of  the  Articles  of  War,  the 
interpretation  being  based  upon  accepted  American  military  writers, 
such  as  Col.  Winthrop,  Gens.  Davis,  O'Brien,  and  Benet,  and  the 
English  writers,  particularly  upon  the  decisions  of  the  Judge  Advo- 
cate General  during  this  war.  In  that  way,  I  became  famuiar  with 
practically  all  the  important  decisions  of  the  Judge  Advocate  General 
upon  the  administration  of  military  justice.  Furthermore,  when  the 
force  was  comparatively  small,  we  had  freauent  conferences  on  the 
really  important  cases,  and  in  that  way  I  kept  somewhat  in  touch 
with  them. 

Later  I  was  made  chairman  of  the  general  board  of  review  of  the 
office,  which  reviewed  all  opinions  of  officers  before  they  went  to  the 
Judge  Advocate  General  tor  signature.  This  did  not  include  the 
military  justice  opinions,  however. 

Afterward  I  was  detailed  as  acting  chairman  of  the  special  clem- 
ency board.  I  acted  in  that  capacity  for  three  or  four  weeks  imme- 
diately prior  to  my  leaving  the  service  on  May  31,  1919. 

I  left  the  service  with  the  rank  of  lieutenant-colonel,  which  was 
merely  one  grade  above  that  in  which  I  entered,  having  been  pro- 
moted in  Jujy,  1918.     That,  I  believe,  gives  my  qualifications. 

Senator  Warren.  I  will  state  that  fliis  subcommittee  consists  of 
three  members,  but  Senator  Lenroot  is  also  a  member  of  an  impor- 
tant conference  which  is  sitting  this  morning,  and  he  can  not  be  here. 
I  told  him  that  Senator  Chanoberlain  would  be  here,  and  he  said  to 
go  on  without  him. 

Mr.  MoRaAN.  My  experience  firmly  convinced  me  that  the  existing 
system  is  defective  in  four  or  five  particulars.  To  begin  with,  the 
procedure  for  preparing  charges  and  bringing  the  accused  to  trial. 
as  it  was  practiced  durmg  a  greater  part  of  tne  war,  seemed  insuffi- 
cient. 
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Senator  Wabben.  You  say  the  greater  part  of  the  war.  Will  you 
explain  when  ? 

Mr.  Morgan.  Yes;  during  the  entire  period  of  hostilities  it  seemed 
to  me  that  the  cases  all  showed  that  the  charges  had  been  preferred 
without  any  particularly  thorough  preliminary  examination.  That 
was  attempted  to  be  changed  by  an  amendment  to  paragraph  76  of 
the  court-martial  manual,  and  the  introduction  of  paragraph  76-a. 
That  change  was  made  in  response  to  a  memorandiun  of  the  Acting 
Judge  Advocate  General  of  ^nl  4,  1919,  and  it  finally  got  through 
the  General  Staff  and  the  War  College,  I  believe,  after  I  left  the 
service  in  July,  1919. 

The  new  paragraphs  promulgate  a  regulation  requiring  a  thorough 
investigation  of  the  facts,  before  a  charge  is  preierred.  They  abo 
require  the  officer,  who  is  to  appoint  a  general  court-martial,  to  seek 
the  advice  of  his  judge  advocate  as  to  whether  or  not  a  prima  facie 
case  is  made  out  and  as  to  whether  or  not  the  charge  states  a  violation 
of  law.  He  was  not,  therefore,  required  to  do  that,  and  under  the 
re&niilation  he  is  not  bound  to  follow  the  advice  given. 

The  new  bill  makes  additional  safeguards  there,  in  that  it  requires 
charges  to  be  preferred  under  oath,  and  makes  the  opinion  of  the 
legal  offiicer  binding. 

Senator  Warren.  I  understand  you  to  say  that  that  was  promul- 
gated before  you  left,  and  not  put  mto  practice  until  after  you  left  t 

Mr.  Morgan.  No,  it  was  not  promulgated  before  I  left.  It  was 
su^ested  before  I  left,  by  a  memorandum  of  April,  1919.  I  left  on 
May  31,  and  the  particular  changes  in  the  court-martial  manual  came 
out  in  July. 

Senator  Warren.  Yes. 

Mr.  MoBOAN.  The  guaranties  of  impartiality  of  the  appointing 
authority  and  the  court  struck  me  also  as  being  defective.  There 
was,  as  you  all  know,  on  the  statute  books  a  provision  which  pre- 
vented the  appointment  of  a  court  by  a  person  who  was  the  accuser 
or  the  prosecutor.  That  had  been  on  the  books  since  the  passage  of 
the  act  of  May  3,  1830.  But  there  was,  and  is  yet,  no  provision 
disqualifying  an  appointing  authority  for  actual  bias  or  constructive 
bias,  unless  he  is  tne  accuser  or  prosecutor.  In  the  same  way  the 
niembers  of  the  court  are  subject  to  challenge  by  the  accused  only 
for  cause.  There  is  no  peremptory  challenge,  and  there  is  not  any 
challenge  of  any  kind  to  the  panel.  There  is  nobody  to  deteimine 
the  truth  or  fallsity  of  challenges  except  the  remaining  members  of 
the  court.  The  result  was,  as  occurred  in  a  great  number  of  cases — 
that  is,  in  enough  cases,  anyway,  to  cause  my  attention  to  be  espe- 
cially attracted  to  it — ^where  three  or  four  persons  were  charged  sep- 
arately and  were  to  be  tried  separately  for  naving  conmiitted  a  joint 
offense,  all  the  cases  were  referred  to  a  general  court.  This  court 
would  try  case  A,  for  example.  When  case  B  came  up  for  trial, 
since  the  evidence  would  be  practically  the  same  and  would  concern 
^he  same  transaction,  counsel  for  the  defense  in  case  B  must  challenge 
^^y  one  member  at  a  time.  When  he  challenged  one  member  of 
the  court,  the  other  members  of  the  court,  who  were  subject  to  exacth^ 
the  same  challenge,  would  have  to  pass  upon  that  challenge.  It 
Would  seem  fairly  obvious  that  those  other  members  were  disquali- 
fied to  pass  upon  that  particular  challenge,  and  that  there  really 
^^ght  to  be  some  basis  for  challenging  the  whole  panel  in  a  case  of 
that  character.    At  least,  it  strikes  a  civilian  lawyer  that  way. 
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That  was  one  of  the  thmgs  that  I  found  that  most  military  lawyers 
could  not  be  made  to  see.  They  could  not  see  why  a  jury  or  a  court 
which  had  tried  A  for  an  offense  m  which  B,  C,  and  D  were  aU  invoiyed 
could  not  go  right  on  and  try  B  for  that  same  offense,  and  then  try 
C  for  the  same  offense,  and  then  try  D  for  the  same  offense,  where 
the  testimomr  would  be  practically  identical  in  all  the  cases. 

Senator  Warren.  Your  idea  is  that  the  fact  of  trying  A  and 
finding  him  guilty  would  so  bias  their  minds  that  they  would  not  try 
the  remaining  cases  upon  the  facts  as  they  appeared  ? 

Mr.  Morgan.  I  could  not  think.  Senator,  that  they  could  try  the 
second,  third,  or  fourth  cases  impartially.  At  any  rate,  by  the  time 
that  they  got  to  the  fourth  case  they  would  know  just  exactly  what 
testimony  was  going  to  be  introduced,  and  they  would  have  their 
minds  all  made  up  just  as  soon  as  the  case  began. 

Senator  Warren.  What  would  be  the  consequence  if  A  was  found 
guilty,  and  if  for  the  case  of  A  the  panel  was  challenged  and  a  new 
panel  found  B  not  guilty;  what  about  challenging  the  panel  then? 
Of  course  the  accused  would  not  do  it,  but  the  (fovemment  would 
have  a  right  to.  • 

Mr.  Morgan.  I  should  think  that  the  Government  ought  to  have 
a  right  to. 

Senator  Warren.     In  trying  3  or  4  men  for  the  same  offense,  to 

fet  a  panel  in  some  of  these  smaller  cases  would  be  quit«  difficult, 
realize  the  justice  in  your  contention,  but  I  wondered  whether,  if 
legislation  read  that  way,  there  would  have  to  be  exceptions  made 
of  those  cases  where  there  are  not  sufficient  officers.  *Of  course  in 
important  cases,  you  understand,  they  woxild  have  to  go  until  they 
did  have  men  enough. 

Mr.  Morgan.  Yes;  and  you  understand  an  accused  can  be  sent  to 
any  place  in  the  country  for  trial,  and  that,  of  course,  woidd  take 
care  of  any  real  practical  difficulty  with  reference  to  that  matter. 

Senator  Warren.  And  as  to  the  peremptory  challenges,  vou  think 
that  they  should  have  the  privileges  that  they  have  in  civil  fife? 

Mr.  Morgan.  Yes.  I  do  not  know  that  they  should  have  so 
many  peremptory  chaUenges  as  are  given  in  actual  practice  in  civil 
life,  because,  of  course,  there  the  challenges  run  sometimes  to  a 
very  great  number;  but  undoubtedly  your  experience  has  been  that 
of  other  men  who  are  interested  in  the  law,  that  it  is  impossihlo, 
frequently,  to  get  men,  who  are  really  biased,  off  a  jury,  because  of 
the  answers  that  they  make  to  the  questions  put  to  them;  and  fur- 
thermore, there  may  be  a  perfectly  good  reason  why  an  accused 
should  have  tliem  ofl'  without  disclosing  fully  to  the  court  the  reasons 
therefor.  That  is,  there  ought  to  be  some  basis  for  peremptory 
challenge,  and  the  thing  that  strikes  me  Ls  that  there  ought  to  be,  of 
course,  some  method  of  trying  challenges  for  cause,  other  than  that  of 
leaving  it  to  the  remaining  members  of  the  court. 

Senator  Warren.  Simply  a  peremptory  challenge? 

Mr.  Morgan.  You  ought  to  have  peremptory  chaUenges;  yes,  sir. 

Then  the  point  that  has  always  struck  me  as  being  most  remarkable 
in  the  court-martial  system  is  the  inadequacy  of  the  presentation  of 
the  facts  and  the  law  at  the  trial.  Of  course,  the  trial  is  supposed 
to  be  a  criminal  prosecution;  and  your  court-martial  manual  l^U^ 
you  that  the  rules  of  evidence  that  are  applicable  in  Federal  courts 
are  to  be  applied  by  the  court-martial,  except  in  so  far  as  they  arc 
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changed  by  the  court-martial  manual,  which  operates  as  a  regulation 
of  the  President. 

These  rules  of  evidence,  even  with  their  changes  in  the  chapter 
on  the  evidence  in  the  court-martial  manual,  are  just  as  difficult  of 
application  as  the  rules  which  the  United  States  district. court  has 
to  apply  in  the  trial  of  criminal  cases.  The  (juestions  of  law  that  are 
presented  in  these  courts-martial  are  just  as  intricate,  in  many  cases, 
as  those  that  are  presented  to  the  United  States  district  judge  or  any 
court  of  first  instance.  And  yet  there  is  no  provision  for  any  judicial 
supervision  of  the  trial,  there  is  no  provision  for  legal  learning  on 
the  part  of  either  the  members  of  the  court  or  any  official  that  corre- 
sponds to  a  nisi  prius  judge,  nor  is  there  any  provision  for  learning 
on  the  part  of  the  counsel  for  the  prosecution  or  for  the  defense,  other 
than  that  which  necessarily  attacr.es  to  tie  status  of  a  commissioned 
officer.  The  cases  reaUy  show  an  astoxmding  ignorance  on  tl.e  part 
of  counsel  for  the  prosecution,  of  counsel  for  the  defense,  and  members 
of  the  court.  It  would  be  difficult  to  believe,  really,  the  facts 
revealed  by  tHe  records. 

While  I  was  reviewing  cases  as  chairman  of  the  special  clemency 
board,  at  times,  when  a  case  was  marked  *'well  tried,''  or  '^poorly 
tried,"  or  '^very  poorly  tried,"  I  would  dip  into  the  record  and  see 
how  the  thing  went.  I  remember  striking  one  case,  which  I  hardly 
think  is  a  fair  sample,  but  which  is  a  striking  example  of  ignorance 
of  counsel  and  court.  It  was  a  case  where  a  man  was  on  trial  for 
desertion.  Counsel  for  the  prosecxition  simply  read  the  charges  and 
read  a  provision  of  the  court-martial  manual  which  said  that  if  a 
man  was  absent  without  leave  for  an  extended  period,  that  justified 
an  inference  of  desertion.  He  did  not  put  in  a  word  of  testimony, 
but  he  said,  **  We  rest."  Counsel  for  the  accused  called  his  man  and 
said  that  he  desired  to  have  him  make  an  unsworn  statement;  not 
to  have  him  go  on  the  stand  and  make  a  sworn  statement,  but  to 
make  an  unsworn  statement.  The  accused  went  on  the  stand  and 
stated  that  neither  at  a  specified  time  and  place,  nor  at  any  other 
place,  did  he  ever  intend  to  desert  the  service  of  the  United  States; 
and  then  he  rested.  Tney  were  going  to  proceed  to  argument,  when 
counsel  for  the  prosecution  insisted  that  counsel  for  the  defense  had 
no  right  to  argue  on  that  unsworn  statement,  as  it  was  not  testimony. 
Of  course  it  was  not.  Tne  court  there  interrupted  to  ask  if  counsel 
for  the  prosecution  did  not  have  any  more  testimony.  He  said  no, 
that  he  did  not  have  more.  Then  the  court  asked  him  if  he  did 
not  have  the  testimony  of  tlie  officer  who  arrested  the  man.  He  said, 
"No,  that  officer  could  not  testify  to  anything  except  what  was 
shown  on  the  investigation."  Tnereupon  the  court  closed  and  went 
into  session  to  consicler  their  judgment,  and  they  came  out  with  the 
startling  announcement  that  ti  ey  found  there  was  not  sufficient 
evidence  to  justify  either  conviction  or  acquittal,  and  they  therefore 
ordered  counsel  to  move  for  a  continuance  until  they  could  get 
evidence  that  would  justify  acquittal  or  conviction. 

Frequently  you  find  cases  where  a  counsel  for  the  defense  has  made 
absolutely  no  defense,  where  it  is  showu  by  subsequent  investigation 
at  the  disciplinary  barracks  that  his  client  was  an  imbecile,  absolutely 
incapable  of  forming  the  intent  that  was  necessary  for  the  conmiission 
of  the  offense  with  which  he  was  charged. 
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I  remember  one  case  where  a  chaplain  acting  as  coimsel  said  that 
he  was  not  going  to  make  any  defense  on  the  groxmd  of  mental  inca- 
pacity on  the  part  of  the  defendant;  that  the  court  could  see  him; 
that  they  coula  judge  of  his  mental  capacity;  and  hfe  did  not  believe 
in  sending  these  soldiers  to  *'nut"  boards,  as  they  call  boards  of  psy- 
chiatry in  the  Army,  because  he  believed  a  soldier  of  that  kind  ought 
either  to  be  emasculated  or  to  be  sent  to  Leavenworth,  anyhow. 
That  man  was  defending  a  client  on  the  charge  of  desertion,  which 
was  an  offense  during  the  war  for  which  his  client  could  have  received 
a  sentence  of  death  and  did  receive  a  sentence  of  10  years. 

Senator  Warren.  That  was  his  defense? 

Mr.  Morgan.  That  was  his  defense,  and  that  was  all. 

Other  cases  I  remember  where  counsel  simply  stated,  on  the  trial 
for  desertion,  where  a  man  was  on  trial  for  his  life,  that  he  had  not 
had  any  time'  to  make  any  investigation. 

Senator  Warren.  I  can  see,  of  course,  the  applicability  of  those 
stories,  and  of  course  it  is  very  interesting;  but  explain,  as  you  go 
along,  or  later,  how  we  should  change  the  law  to  cover  that. 

Senator  Chamberlain.  I  would  like  to  have  him  give  those 
instances. 

Senator  Warren.  Of  course,  I  am  not  cutting  him  off,  but  we 
want  his  advice  about  how  to  correct  these  things. 

Mr.  Morgan.  I  am  simplv  giving  these  cases  as  so  many  illustra- 
tions, and  I  think  they  are  fairly  characteristic  of  the  facts. 

Senator  Chamberlain.  The  chairman  speaks  of  them  as  *' stories.'' 
You  do  not  give  them  as  stories  or  on  hearsay,  but  you  are  speaking 
of  cases  that  actually  came  to  your  attention  when  you  were  in  the 
Judge  Advocate  General's  Office  ? 

Wr.  Morgan.  .Yes;  I  can  give  you  the  reference  to  every  one  of 
these  cases. 

Senator  Warren.  The  chairman  has  not  any  intention  whatsoever 
of  challenging  that. 

Senator  Chamberlain.  No. 

Senator  Warren.  The  only  point  is,  to  keep  in  view  all  the  time 
what  our  duty  is,  to  propose  some  law  to  overcome  this,  and  we  want 
that  as  well  as  to  get  these  instances,  which  are  valuable.  We  want 
your  advice  as  to  how  we  may,  by  legislation,  prevent  those  things. 

Mr.  Morgan.  Yes;  I  imderstand  that,  Senator.  I  am  simply  try- 
ing to  p)oint  out  that  under  the  present  system,  counsel  for  the 
{)rosecution  and  counsel  for  the  defense,  and  the  court,  who  are  the 
unctionaries,  of  course,  that  have  to  try  these  really  serious  criminal 
cases,  are  all  ignorant  of  the  fimdamentals  necessary  to  prove  an 
offense  or  a  defense.  Counsel  for  the  prosecution  frequently  does 
not  know  what  elements  he  has  to  prove;  and  counsel  for  the  defense 
has  very  little  idea,  really,  of  what  he  should  put  in  in  order  to  free 
his  client. 

In  other  words,  they  do  not  know  or  appreciate  either  the  sub- 
stantive law  or  the  rules  of  evidence  that  are  applicable  in  the  par- 
ticular case.  That  is  because,  I  think,  the  matter  of  attending  to 
courts-martial  is  an  extra  duty  usually  put  upon  very  busy  line 
officers,  and  usually  these  line  officers,  who  are  for  the  prosecution 
or  the  defense,  have  to  do  that  as  extra  duty  and  not  as  their  chief 
duty.  We  hold  courts-martial,  of  course,  whenever  it  is  convenient 
to  hold  them,  but  we  do  not  detail  men  exclusively  for  the  work. 


BSTABUSHICBNT  OF  MIUTABY  JU8TIGB.  1377 

The  result  iinder  the  present  system  seems  to  me  to  be  just  this, 
Senator:  It  is  as  if  you  turned  loose  a  common-law  jury  to  try  a  case, 
with  unskilled  counsel,  and  without  any  judicial  supervision  at  the 
trial  at  all.  Now,  it  seems  to  me  that  the  proposed  bill,  Senate  64, 
does  provide  a  remedy  for  that,  first  in  providing  for  judicial  super- 
vision at  the  trial  by  an  officer  learned  m  the  law,  wno  shall  really 
take  the  place  of  -a  nisi  prius  judge.  This  officer,  who  is  called  the 
judge  advocate  of  the  court,  would  decide  the  truth  or  falsity  of  all 
challenges,  thus  remedying  one  serious  defect  in  the  present  system. 
He  would  also  be  able  to  rule  judicially  on  the  admission  or  exclusion 
of -evidence,  having  proper  qualifications  therefor  in  his  learning  as 
to  the  rules  of  evidenca  and  as  to  the  rules  of  substantive  law  appli- 
cable to  the  case.  You  would  have  there  at  least  a  judge  who  knew 
the  law. 

Now,  as  to  the  learning  of  the  judge  advocate,  in  the  changes  to  the 
court-martial  manual  that  were  made  by  changes  No.  5,  it  is  attempted 
by  regulation  to  get  more  skilled  counsel.  It  is  provided  that  a  man 
should  not  be  a  tnal  judge  advocate — that  is,  the  prosecuting  officer — 
unless  he  has  had  expenence  at  least  on  a  court-martial  and  has  acted 
as  assistant  judge  advocate,  I  believe^  It  is  also  stated  there  that 
counsel  for  the  accused  should  have  the  same  qualifications  as  the 
trial  judge  advocate,  where  possible;  and  of  course  accused  has  the 
privilege  of  getting  civilian  counsel.  The  bill  writes  that  into  legisla- 
tion and  makes  it  mandatory  on  the  parties  to  furnish  trial  judge 
advocates  of  learning.  It  seems  to  me  that  that  will  correct  to  a  very 
great  extent  the  crudeness  of  the  trial. 

Senator  Wabben.  You  make  that  very  clear.  Now,  so  far  as  the 
other  members  are  concerned,  you  have  to  accept  them  as  you  would 
a  jury  drawn  from  the  body  of  the  people  ? 

Mr.  Morgan.  Yes. 

Senator  Wabren.  You  draw  them  from  the  body  of  the  Army? 

Mr.  Morgan.  Yes. 

Senator  Warren.  And  of  course  you  have  to  take  them  by  and 
large,  as  they  come,  except  that  they  are  selected  by  the  skill  of  the 
man  who  makes  the  appointments. 

Mr.  Morgan.  Exactly,  sir.  I  think  there  is  no  question  about  that. 
We  have  got  to  realize  that  there  are  some  drawbacks  in  the  Army 
that  could  not  possibly  be  overcome,  I  suppose,  with  reference  to  a 
military  trial.  The  next  thing  that  strikes  the  civilian  lawyer  as  most 
Peculiar  is  the  control  of  the  appointing  authority  over  the  court.  As 
you  know,  under  the  present  system  a  general  court  can  consist  of 
anywhere  from  5  to  13  officers.  A  panel  may  be  arranged  with  13 
officers,  and  those  13  officers  may  begin  the  trial.  Either  the  appoint- 
^^  authority  or  any  superior  military  authority  may  remove  any  one 
of  those  officers  at  any  time  during  the  trial,  relieve  him  from  court- 
naartial  duty,  and  send  him  to  any  other  duty;  and  as  long  as  he  keeps 
that  court  above  5  members  there  can  be  no  objection  on  the  part  of 
^he  accused  or  on  the  part  of  the  prosecution;  so  that  you  might  start 
a  trial  with  13  officers  and  end  it  with  5. 

.  Furthermore,  the  appointing  authority  may  add  new  members  dur- 
^'^g  the  trial  of  a  case,  provided  he  does  not  exceed  the  statutory 
DQaximum.  So  that  if  he  has  5  members  on  now,  he  mav  add  3 
Members  in  the  middle  of  the  trial.  To  these  new  members  the 
testimony  that  has  been  taken  will  be  read  over. 
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Senator  Warren.  I  was  going  to  ask  you  how  that  would  be  con- 
veyed to  them. 

Mr.  Morgan.  Yes;  they  just  have  the  testimony  read  over.  Ther 
do  not  begin  the  trial  de  novo.  So  that  you  mi^ht,  presumably,  begin 
a  trial  with  13  members  of  the  court  and  end  with  5,  and  hav^  amon^ 
the  5  members  who  decide  the  case  no  man  who  was  on  the  original 

Eanel.  These  5  might  have  heard  most  of  the  testimony  merely  by 
aving  it  read  over  to  them.  O'Brien,  the  military  writer,  disapproves 
of  this  practice.  O'Brien  says  it  is  entirely  illegal.  Col.  Winthrop 
says  that  it  had  been  in  vogue  in  our  Army  for  over  50  years  when 
he  was  writing. 

Senator  Warren.  You  propose  to  change  that  by  having  a  fixed 
number  ? 

Mr.  Morgan.  Yes;  as  the  bill  states. 

Senator  Warren.  Do  you  allow  any  latitude  on  account  of  location, 
and  so  forth,  as  to  the  number  ? 

Mr.  Morgan.  I  would  make  it  as  small  as  I  thought  could  con- 
veniently and  justly  try  cases,  and  then  fix  it  at  that  for  all  general 
courts,  wherever  they  might  be  sitting. 

Senator  Warren.  If  you  piit  it  at  10  or  at  13,  it  must  be  that 
number  ? 

Mr.  Morgan.  Yes. 

Senator  Warren.  And  you  would  not  allow  changes  during  the 
trial? 

Mr.  Morgan.  I  should  not  allow  these  changes.  Now,  I  do  not  say 
that  there  has  been  any  manipulation. 

Senator  Warren.  I  understand.  We  want  to  get  at  your  ideas  of 
the  law  as  it  should  be. 

Mr.  Morgan.  But  you  can  see  that  there  is  a  tremendous  chance  for 
manipulation  of  the  membership  of  the  court. 

Senator  Warren.  What  have  you  to  say  about  the  desirability 
of  using  enlisted  men  for  any  part  of  the  membership  of  the  court  ? 

Mr.  Morgan.  I  think,  theoretically,  it  is  a  fine  tiling,  but  practi- 
cally, I  do  not  know,  Senator.  I  have  talked  with  many  regular 
officers,  and  almost  all  of  them  have,  to  that  feature  of  the  present 
bill,  offered  objections  that  seemed  to  me  to  have* weight.  Somie  of 
them  have  said  this,  that  it  would  divide  a  court  into  officers  and 
enlisted  men,  and  there  would  be  a  sharp  conflict  each  time.  I  doubt 
very  much  whether  that  would  be  true,  but  I  do  think  that  under 
our  present  system  the  enlisted  men  would  be  entirely  overawed  by 
the  officers. 

I  have  felt  that  some  representation  of  enlisted  men  might  very  well 
be  provided  for,  on  the  same  theory  that  the  French  did  it.  They 
always  provided  that  when  an  enlisted  man  or  a  noncommissioned 
officer  was  to  be  tried,  one  of  the  members,  at  least,  should  be  a  non- 
commissioned officer,  the  idea  being  to  get  the  enlisted  man's  view- 
point in  the  court. 

Senator  Warren.  Yes;  we  have  had  that  matter  before  us. 

Mr.  Morgan.  Yes;  I  suppose  you  have.  But  on  that  proposition 
I  really  do  not  feel  competent  to  answer,  because  I  have  never  had 
any  experience  in  the  field,  and  I  do  not  know  what  effect  that  would 
really  nave  upon  the  man  when  he  was  returned  to  his  company 
after  having  convicted  a  comrade,  or  anything  of  that  sort.  I  do  not 
know  what  effect  that  would  have. 
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Of  course  you  all  know  that  the  reviewing  authority  under  the 
system  as  it  was  during  the  whole  war,  and  up  to  August  10,  1919, 
had  practically  absolute  command  not  only  over  the  personnel  of  the 
court,  but  over  the  findings  and  sentence  of  the  court,  the  power  of 
sending  the  case  back  for  revision,  as  it  is  called. 

Senator  Chamberlain.  From  the  commanding  officer  ? 

Mr.  Morgan.  Yes,  sir;  that  is  the  appointing  authority  sending 
the  case  back  for  revision;  and  the  appointing  authority  would  sena 
it  back  with  an  indorsement  to  the  effect  that  he  did  not  agree  with 
the  finding  of  not  guilty,  for  example.  Of  course  he  did  not  have  to 
send  it  back  if  he  did  not  agree  witn  a  finding  of  guilty.  In  such  case 
he  coilld  disapprove  the  sentence,  or  the  finding  and  sentence.  But  if 
he  wanted  to  change  a  finding  of  not  guilty  to  guilty,  he  would  have 
to  send  the  case  back  with  an  indorsement,  and  1  have  seen  them 
accompanied  with  very  strong  arguments  to  the  effect  that  the  court 
should  make  another  finding.  I  think  you  have  statistics  before  y;ou 
showing  changes  from  guilty  to  not  guilty,  showing  that  in  one-ttird 
of  the  cases  the  court  made  the  changes  suggested,  and  in  the  other 
two-thirds  of  the  cases,  adhered  to  its  finding.  I  have  seen  no  sta- 
tistics of  the  number  of  times  when  the  court  increased  the  penalty 
at  the  request  of  the  reviewing  authority;  that  is,  where  the  appoint- 
ing authority  sends  back  an  indorsement  m  which  he  says  that  the  court 
^'ill  reconvene  and  consider  the  adequacy  of  its  sentence,  and  adds 
certain  arguments  or  statements,  or  suggestions  are  made  to  show 
its  inadequacy.     Such  statistics  were,  to  my  knowledge,  compiled. 

Senator  Warren.  As  I  understood  you,  the  court  adhered  to  its 
findings  in  two-thirds  of  those  cases  ? 

Mr.  Morgan.  No  ;  it  was  only  from  not  guilty  to  guilty.  They 
changed  from  not  guilty  to  guilty  in  one-third  of  those  cases,  and 
adhered  to  their  findings  in  two-thirds;  but  where  the  convening 
authority  has  sent  the  case  back  for  an  increase  of  the  sentence,  in  a 
large  majority  of  such  cases,  they  did  not  adhere  to  their  sentence; 
thev  changed  it.  Those  statistics  were  compiled,  but  I  was  not  able 
to  find  them;  and  I  noticed  that  Gen.  Crowder  in  sending  the  statis- 
tics to  the  Senate  Committee  included  only  those  where  the  change 
in  the  finding  was  from  not  guilty  to  guilty.  Now,  that,  of  course^ 
strikes  a  civihan  as  something  entirely  unusual,  and  the  War  Depart- 
ment has  finally  yielded  to  public  sentiment,  in  so  far  as  to  issue  a 
general  order.  No.  88,  which  was  issued  in  July,  effective  August  10. 
1919,  which  forbids  the  sending  back  of  a  case  for  revision  upward 
of  the  sentence. 

Senator  Warren.  I  understood  that  to  be  the  fact.  I  do  not  know 
the  date  when  it  was  effective.  ^ 

Mr.  Morgan.  Yes ;  of  course  it  is  since  the  termination  of  hostilities. 
In  fact,  it  became  effective  on  August  10. 

Senator  Chamberlain.  That  general  order  forbade  the  convening 
authority  to  send  not-guilty  cases  back  for  a  finding  of  guilty  ? 

Mr.  Morgan.  Yes;  or  that  a  sentence  should  be  sent  back  for 
revision  upward,  and  unless  this  sentence  was  mandatory  by  act  of 
Congress  and  the  court  had  given  a  sentence  under  the  statutory 
minimum.  Of  com^e,  the  proposed  bill  woidd  take  away  the  con- 
trol of  the  appointing  authority  over  the  personnel  of  the  court  and 
over  the  finding;  that  is,  so  far  as  to  prevent  the  court  from  sending 
back  a  finding  of  not  guilty  for  reconsideration.    In  fact,  the  present 


1380  ESTABLISHMBIVT  OF  KIUTABY  JITSmCSB. 

reviewing  authority's  ftmctiona,  so  far  as  the  review  of  the  particular 
record  is  concemea,  are  pretty  well  eliminated  by  the  present  bill. 

Then  the  other  matter  on  which  there  has  been  considerable  dis- 
pute, and  where  the  civilian  lawyer  is  somewhat  shocked,  is  that 
there  is  no  real  judicial  review  for  the  correction  of  errors.  There 
is  a  review,  of  com^e,  but  it  is  a  review  by  the  power  of  military 
command  all  the  way  through;  and  during  the  war,  of  course,  it 
was  demonstrated  that  the  review  by  the  military  command  as  au- 
thorized in  the  Articles  of  War  was  inadequate.  I  think  Greneral 
Order  No.  7  and  General  Order  No.  84  of  1918  demonstrated  that 
conclusively.  Of  course,  you  remember  the  occasion  of  the  issuance 
of  General  Order  No.  7.  It  was  on  account  of  those  cases  in  the 
South. 

Senator  Warben.  Yes,  that  has  been  gone  into  very  thoroughly 
before  the  committee. 

Mr.  Morgan.  I  need  not  go  into  that  at  all,  then.  General  Orders 
7  and  84  showed  conclusivel]^  that  some  sort  of  review  by  a  legal 
officer  was  an  absolute  necessity. 

Senator  Warren.  And  you  approve  of  those  orders? 

Mr.  Morgan.  Oh,  yes;  I  approve  thoroughly  of  those  orders.  But 
I  think  that  they  ought  not  to  be  left  to  Axmy  relations  or  general 
orders.  The  matter  ought  to  be  covered  by  legislation.  The  ordera 
do  not  go  far  enough. 

Senator  Chamberlain.  In  that  connection,  that  brings  up  the 
construction  of  section  1199  bf  the  Revised  Statutes. 

Mr.  Morgan.  Yes. 

Senator  Chambeblain.  You  know  the  contention  of  Gen.  Crowder 
on  the  one  theory  of  it  and  the  contention  of  Gen.  Ansell  on  the 
other  ? 

Mr.  MoBGAN.  Yes. 

Senator  Wabben.  Do  you  mind  expressing  your  views  with  respect 
to  section  1199  of  the  Ke vised  Statutes? 

Mr.  MoBGAN.  As  an  original  question  of  statutory  construction^ 
it  seems  to  me  there  could  be  very  little  doubt  that  section  1199  was 
intended  to  give  the  Judge  Advocate  General  the  power  which  an 
appellate  court  usually  has  to  revise  or  reverse  judgments  of  military 
tribunals.  I  think  the  legislative  history  of  the  act,  the  circum- 
stances under  which  it  was  passed,  the  ordinary  legislative  meaning 
of  the  terra  ^* revise''  and  the  term  ** review,"  as  used  in  the  consti- 
tutions and  codes  of  the  various  States,  show  very  clearly,  veiy 
convincingly,  that  the  words  '^revise"  and  *  ^review"  were  intended 
to  make  tne  Judge  Advocate  GeneraPs  Office,  or  the  bureau  of  mili- 
tary justice  as  it  was  called  at  that  time,  a  real  appeUate  tribunal. 

Senator  Chambeblain.  With  power  to  reverse  or  modify? 

Mr.  MoBGAN.  Oh,  yes;  to  reverse  or  modify:  and  I  think  that  is 
made  doubly  clear  by  the  fact  that  the  act  related  to  the  military 
establishment  and  used  the  word  *' revise,"  which  for  at  least  75  or 
100  years  prior  to  the  passage  of  the  statute  had  a  definite,  technical 
meaning  in  the  military  service.  The  power  of  revision  in  military 
law  is  much  broader  than  the  power  that  any  ordinary  appeUato 
court  has  to  revise.  The  only  decision  on  the  case  was  the  case  of 
ex  parte  Mason,  as  you  know,  which  for  a  long  time  was  unnublished 
but  now  has  been  published  in  the  Federal  Reporter.  That  case 
contains  a  dictum  to  the  effect  that  no  power  to  revise  is  really 
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given  to  the  Judge  Advocate  General  in  section  1199.  That  is  pure 
dictum,  however/ and  an  analysis  of  the  decision  will  show  that  the 
court  did  not  understand  the  military  system  at  all.  It  thought 
that  there  was  a  power,  some  place,  of  review,  and  that  the  Judge 
Advocate  General  had  the  duty  of  pointing  out,  merely,  and  that 
the  proper  military  authority  would  revise,  forgetting  that,  in  ex 
parte  Mason,  if  the  power  did  not  rest  in  the  Judge  Advocate  Gen- 
eral, there  was  no  power  to  revise  anywhere,  for  the  appointing 
power  had  approved  the  sentence.  But  there  is  no  doubt — that  is, 
m  my  opinion  there  is  no  doubt — that  the  miUtary  authorities  from 
the  time  of  the  enactment  of  the  statute  down  to  the  time  when 
Gen.  Ansell  questioned  its  interpretation,  had  really  construed  the 
statute  as  not  granting  this  power  of  revision. 

The  military  theory  has  always  been  that  the  power  to  revise  or 
power  to  control  a  court-martial  sentence  is  necessarily  an  attribute 
of  command;  and  secondly,  that  it  can  not  be  exercised  by  a  staff 
officer,  and  the  Judge  Advocate  General  and  the  officers  in  charge  ot 
the  bureau  of  military  justice  were  staff  officers.  I  believe  it  was  on 
that  theory  that  the  Judge  Advocate  General's  Office  held  that  that 
statute  was  not  intended  to  give  really  revisory  power. 

Senator  Chamberlain.  In  your  opinion  is  not  that  a  strained  con- 
struction of  it  ? 

Mr.  Morgan.  I  think,  as  I  said  before.  Senator,  as  a  matter  of 
original  statutory  construction,  it  is  very  badly  strained.  I  think  it 
disregards  not  only  the  ordinary  meanmg  of  the  word ^* revise"  as 
used  in  civil  legislation  but  it  entirely  and  absolutely  disregards  the 
meaning  of  *^ revise''  as  used  in  military  language  and  in  the  military 
law  for  at  least  from  75  to  100  years  prior  to  the  passage  of  the 
statute. 

Senator  Chamberlain.  What  would  have  been  the  effect  to  have 
placed  a  different  construction  upon  section  1199 — that  is,  the  con- 
struction which  would  have  permitted  the  Judge  Advocate  General 
to  have  reviewed,  modified,  or  reversed  a  verdict  of  a  court-martial? 

Mr.  Morgan.  It  would  have,  of  course,  given  the  Judge  Advocate 
General  the  right  which  an  ordinary  appellate  tribunal  has  to  say 
that  a  judgment  of  conviction  must  be  set  aside.  The  case  would 
then,  01  course,  go  down  to  the  lower  court,  the  military  commander, 
in  accordance  with  that  judgment. 

Senator  Chamberlain.  Such  a  construction  of  that  would  neces- 
sarily have  saved  all  this  conffict  ? 

Mr.  Morgan!  Yes ;  such  a  construction  would  have  saved  most  of 
this  controversy. 

Senator  Chamberlain.  And  would  have  protected  the  rights  of  a 
convicted  man  ? 

Mr.  Morgan.  There  could  not  be  any  question  in  my  mind  that 
practically  all  of  these  cases  that  have  been  so  much  talked  about 
would  never  have  arisen  if  that  provision  had  been  interpreted  in  that 
way.  We  should  have  really  had  a  court  of  military  appeals ;  and  if 
we  had  had  a  court  of  military  appeals  passing  upon  the  regularity 
of  these  trials,  in  the  way  that  an  appellate  court  usually  does,  it 
would  have  caused  the  commanders  below  to  have  been  more  careful 
about  the  conduct  of  the  trials,  it  seems  to  me. 

Senator  Warren.  It  would  have  been,  of  course,  still  under  the 
military  arm  entirely  ? 
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Mr.  Morgan.  Yes. 

Senator  Wabren.  You  think  it  is  better  to  have  a  controlling  factor 
finally  outside  of  the  military  line  ? 

Mr.  Morgan.  I  am  thoroughly  convinced  of  that,  Senator,  for  two 
or  three  reasons.  I  think  the  provisions  of  the  present  bill  are  reallv 
admirable  in  that  respect.  I  oase  that  conclusion  upon  my  expm- 
ence  in  what  would  seem  to  me  test  cases  in  the  War  Department. 
As  long  as  you  keep  the  whole  matter  within  the  military  department, 
as  long  as  you  have  militarv  oflBcers  who  form  this  court  of  appe-als 
imder  the  control  of  line  officers,  imder  the  control  of  the  military 
hierarchy,  with  the  matter  of  promotion  and  preferment,  and  so 
forth,  all  being  dependent  upon  these  higher  officers,  you  are  bound 
to  have  the  judgments  of  the  subordinates  influenced  by  the  desires 
of  the  superiors.  We  have  had  two  or  three  examples  of  that  in  m v 
experience.  I  am  quite  sure  you  are  very  familiar  with  them,  and 
if  I  am  repeating  too  much,  you  just  stop  me. 

Senator  Warren.  That  is  all  right. 

Mr.  Morgan.  You  remember  the  time  of  the  first  four  death  cases 
from  France  that  caused  so  much  trouble — or  that  caused  so  much 
newspaper  talk.     In  those  cases,  if  there  had  been  no  civilians  con- 
nected with  the  Judge  Advocate  General's  department — civilians  in 
uniform,  really,  as  officers — I  doubt  very  much  whether  anything 
would  have  happened  except  an  execution  of  those  sentences.     In 
the  first  place,  those  cases  went  to  Gen.  Bethel,  a  Regular  Army 
officer,  judge  advocate  of  the  American  Expeditionary  Forces,  and  he 
recommended  the  approval  of  the  conviction  and  attached  a  memo- 
randum, as  I  rememoer  it,  which  was  a  very  strong  argument  for 
the  execution  of  the  sentences.     The  appointing  authority,  of  course, 
approved  them.     The  records  were  transmittea  through  Gen.  Persh- 
ing, who  was  not  the  appointing  authority,  and  who,  as  a  matter 
of  ordinary  routine,  would  have  done  nothiiig  whatsoever  with  the 
cases.     Nevertheless,  he  attached  a  memorandum  saying  that  the 
execution  of  these  men  was  necessary,  or  highly  advisable,  at  any 
rate.     Those  records  came  to  our  office  with  those  indorsements-on 
them.     The  officer  who  first  reviewed  the  cases  thought  there  was 
sufficient  evidence  to  justify  a  conviction  and  that  the  sentence  was 
authorized  by  law.     They  went  to  Gen.  Crowder,  who  saw  all  these 
indorsements  on  them,  and  he  wrote  a  memorandum,  which  was  in 
the  files,  addressed  to  the  Chief  of  Staff,  in  which  he  said  in  effect  that 
it  was  highly  important  that  the  War  Department  should  present  a 
united  front  to  the  President  on  those  cases,  and  he  wanted  a  per- 
sonal interview  before  he  sent  the  records  over.     After  he  had  nad 
the  personal  interview  he  signed  the  review  which  recommended  the 
execution  of  the  sentences. 

The  only  dissent  from  that  proposition  came  from  Col.  dark,  to 
begin  with.  He  was  a  civilian  in  uniform  who  was  assisting  Col. 
Davis,  at  that  time  chief  of  the  military  justice  bureau.  Col.  Clark 
went  to  Gen.  Ansell  about  those  cases  personally.  He  just  happened 
to  meet  him  in  the  hall,  as  I  remember,  and  in  that  way  those  records 
were  called  to  Gen.  AnselFs  attention.  He  went  to  see  Gen.  Crowder 
about  them  and  was  told  to  put  his  views  in  writing,  which  he  did. 
It  seems  to  me  that  if  the  whole  matter  there  had  been  in  the  hands 
of  strictly  military  people,  without  these  civilians  happening  to  inter- 
pose, those  sentences  would  have  been  executed,  for  under  the  oflEic© 
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fractice  at  that  time  Gen.  Ansell  would  not  have  seen  them.  Now, 
am  assuming  with  reference  to  this,  Senator,  that  those  sentences 
ought  not  to  have  been  executed.  I  know  that  they  were  not  exe- 
cuted. They  were  held  up  by  the  President,  and  I  am  assuming  that 
that  action  was  proper.  1  have  not,  myself,  read  the  records  in  those 
four  cases. 

Senator  Wakren.  Before  you  get  away  from  that,  if  I  do  not  inter- 
rupt you,  I  want  to  ask  you  this. 

Mr.  Morgan.  No,  you  are  not  interrupting. 

Senator  Warren,  if  this  committee  should  recommend  and  the 
Congress  should  pass  a  law  to  have  a  reviewing  authority  in  part  or 
altogether  of  civilians,  you  would  consider  it  very  much  better  than 
to  attempt  to  alter  the  constructian  of  the  words  ^^ revise"  and 
* 'review?" 

Mr.  Morgan.  Oh,  yes;  I  should,  certainly. 

Senator  Warren.  In  other  words,  to  have  concluded  that  that 
language  was  susceptible  of  that  interpretation,  so  as  to  give  this 
general  review  that  you  want,  would  realljr  have  left  us  in  worse  shape 
than  we  may  be  in  as  a  consequence  of  this  possible  legislation  which 
you  are  supporting  ? 

Mr.  Morgan.  I  think  that  is  right,  Senator.  That  is,  I  believe 
this:  I  believe  that  we  should  have  a  system  which  was  much  more 
faulty  if  section  1199  were  construed  as  I  think  it  should  have  been 
construed  and  the  system  left  unchanged,  than  we  shall  have  if  you 
adopt  this  proposed  bill,  because  I  thinK  that  if  section  1199  had  been 
construed  that  way,  we  should  have  a  system  that  would  be  fairly 
workable — that  is,  the  abuses  would  not  have  challenged  the  atten- 
tion of  Congress  if  1199  had  been  given  that  other  construction,  but 
I  do  think  that  the  new  system  would  be  much  better. 

Now,  the  other  cases  in  which  I  had  that  matter  forcibly  brought 
to  my  attention  were  the  negro  rape  cases.  You,  I  know,  remember 
those  cases,  where  19  negroes  were  convicted  of  rape.  It  was  a  big, 
long  record.  The  judge  advocate  of  the  division  was  a  Regular  Army 
officer  with  the  rank  of  lieutenant  colonel.  I  know  that  when  he 
came  down  to  the  office  of  the  Judge  Advocate  General  with  those 
records,  he  had  them  all  ready,  practically,  for  a  rubber  stamp 
*' approved."  He  thought  they  would  be  approved  without  any 
question.  On  the  board  of  review  under  Col.  Heed  there  were  three 
or  four  civilians  in  imif orm  who  were  greatly  shocked  at  those  records, 
and  were  absolutely  convinced  that  there  was  no  groimd  for  uphold- 
ing the  conviction  of  any  of  those  men.  I  know  that  the  regular 
officer  in  charge  of  the  military  justice  division,  when  he  saw  the 
alternative  was  between  disapproving  the  conviction  and  approving 
the  conviction  of  all,  would  have  been  in  favor  of  approving  tne  con- 
viction of  aU  of  them,  and  then  letting  the  matter  be  determined  by 
an  appeal  to  the  clemency  of  the  President. 

The  third  case  was  a  notorious  case,  with  which  you  are  all  familiar, 
the  Tapalina  case.  On  the  day  that  the  Judge  Advocate  General 
wrote  to  the  Secretary  of  War  a  letter  for  transmission  to  Senator 
Chamberlain  here,  in  which  he  upheld  the  conviction  of  Tapalina  and 
showed  how  it  was  entirely  just,  and  how  Tapahna  had  really  been 
accorded  much  more  protection  than  he  would  have  gotten  in  a  civil 
court,  on  that  very  day  or  the  dav  before,  he  was  informing  the  Adju- 
tant General  that  the  man  had  been  unjustly  convicted,  that  the 
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injustice  should  be  righted  as  soon  as  possible,  and  that  the   nian 
should  be  given  a  chance  to  be  reinstated  on  application. 

I  think  those  three  cases  are  enough  to  base  a  conclusion  on,  that 
if  the  trial  is  left  entirely  to.  the  mihtary,  whether  you  put  it  in  the 
Judge  Advocate  General,  he  being  a  staff  officer,  or  in  the  Chief  of 
Staff — however  that  may  be — you  will  not  get  nearlv  as  satisfactorv 
a  review  on  the  merits,  as  vou  will  if  you  establish  a  court  whore 
civilians  compose  part  or  all  the  court.  Now,  I  do  not  know.  Sen- 
ators, that  I  have  anything  further.  I  should  be  very  glad  to  attempt 
to  answer  any  questions. 

Senator  Warren.  You  have  touched  upon  the  points  that  we  have 
had  most  inquiry  about. 

Senator  Chamberlain,  do  you  wish  to  ask  some  questions  ? 

Senator  Chamberlain.  Have  you  ever  formulated  in  your  own 
mind  a  plan  for  the  organization  of  an  appellate  tribunall  How 
would  you  have  it  convposed,  in  part  of  Army  officers  and  in  part  of 
civiUans,  or  in  whole  oi  civilians  f 

Mr.  Morgan.  I  should  have  it  composed  in  whole  of  civilians,  if  I 
had  anything  to  do  with  it.  . 

Senator  Chamberlain.  For  instance,  take  the  case  of  a  man  who 
has  been  convicted  by  court-martial ;  the  court  was  ccmvened  by  the 
oommanding  authority,  and  there  were  irregularities  in  the  trial — 
possibly  prejudicial  error;  and  suppose  that  it  came  up  to  this  tribu- 
nal that  you  have  in  mind,  and  oecause  of  errors  committed  at  the 
trial,  the  appellate  tribunal  composed  entirely  of  civilians  should 
conclude  that  the  judgment  ought  to  be  set  aside,  or  that  it  ought  to 
be  revised  or  modified  in  some  way;  what  would  you  have  done  with 
the  finding  of  the  appellate  tribunal  ? 

Mr.  Morgan.  I  should  have  it  transmitted  to  the  appointing 
authority  to  be  executed,  and  if  a  new  trial  was  granted,  the  appoint- 
ing authority  should  determine  whether  or  not  the  man  should  be 
tried  anew  or  let  go,  so  that  it  should  not  be  taken  out  of  military 
control. 

Senator  Chamberlain.  You  would  not  have  the  military  code  or 
military  discipline  transferred  from  the  military  authority,  by  this 
system,  to  a  civilian  authority  ? 

Mr.  Morgan.  No;  I  do  not  think  it  would  be,  at  all.  I  tliink  th^it 
judicial  officers  oug;ht  to  rule  on  questions  of  law,  and  I  do  not  be- 
lieve that  the  decision  of  questions  of  law  can  ever  be  properly  said 
to  be  an  attribute  of  military  command. 

Senator  Chamberlain.  I  am  agreed  with  you  on  that. 

Mr.  Morgan.  And  I  think  that  is  just  the  crux  of  the  dispute  be- 
tween the  two  opposing  parties.  The  military  theory  is  just  exartJy 
what  Col.  Wintnrop  says  of  it  in  his  book.  '  He  says  that  a  court- 
martial  is  not  a  court;  that  it  is  a  mere  administrative  body.  I  have 
his  language  here.     He  says  that  courts-martial  are: 

flimply  instrumentalities  of  the  Executive  power,  provided  by  Congreae  for  the  Pres'- 
dent  as  Commander  in  Chief,  to  aid  him  in  properly  commanding  the  Army  and  Nav> 
and  enforcing  discipline  therein  and  utiliz^  under  his  orders  or  those  of  his  author- 
ised military  representatives. 

Senator  Chamberlain.  That  theory  of  it,  however,  has  been  sot 
aside  bv  the  Supreme  Court  of  the  United  States  in  the  Runkle  ca^. 

Mr.  Morgan.  Yes.  Col.  Winthrop,  with  ail  due  respect  to  him— 
you  know,  he  is  by  far  the  most  scholarly  and  able  writer  we  have  on 
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the  subject  of  military  law — has  misinterpreted  those  decisions  of 
the  Supreme  Court  which  say  that  the  court-martial  is  not  a  part  of 
the  Federal  judicial  system.     He  thought,  therefore,  that  it  must  be 
a  mere  executive  agency.     Of  course,  the  Supreme  C!ourt  of  the 
United  States  has  said  that  courts-martial  are  not  appointed  under 
the   third  article  of  the  Constitution;  but  there  is  nothing  better 
settled  than  that  the  third  article  of  the  Constitution  does  not  ex- 
haust the  power  of  Congress  to  appoint  judicial  tribunals.     All  of  the 
courts  of  the  Territories  are  appointed  under  "a  different  provision 
of  the  Constitution.     And  the  Supreme  Court  in  the  Runkle  case 
quotes    Attorney    General    Bate's    opinion  to  the  effect  that  the 
proceeding  from*  the  beginning  to  the  end  is  judicial,  and  that  the 
court-martial  is  a  court  which  sits  to  pass  upon  the  most  sacred  ques- 
tions ol  human  rights  that  are  ever  placed  on  trial  in  a  court  of  justice, 
and   that  it  can  not  be  conductea  according  to  the  will  of  any  man, 
but  must  be  conducted  according  to  law. 

Senator  Chamberlain.  The  Supreme  Court  of  the  United  States 
decided  against  the  theoiv  in  the  Runkle  case,  did  it  not? 

Mr.  Morgan.  Yes,  I  tnink  so.  The  Rimkle  case  was  decided  in 
1887,  and  Winthrop's  first  edition  came  out  in  1886;  so  that  it  had 
not  been  decided  when  Winthrop's  first  edition  came  out.  He  did 
not  change  that  point  in  his  second  edition.  Up  to  the  decision  of 
the  Grafton  case  m  1907  all  military  writers  thought  that  the  double 
jeopardy  clause  of  the  Constitution  did  not  apply  to  the  court-martial. 
Senator  Chamberlain.  And  it  was  made  to  apply  by  that  deci- 
sion? 

Mr.  Morgan.  By  the  Grafton  decision. 

Senator  Warren.  You  would  have  this  appellate  court  send  back 
on  account  of  points  of  law  or  points  of  fact  ? 

Mr.  Morgan.  On  points  of  law;  but  I  consider  it  really  a  point  of 
law  where  there  is  no  evidence  to  justify  the  findings;  do  you  not  think 
that,  Senator? 

Senator  Warren.  I  wanted  to  get  your  view  about  it.  We  have 
had  various  opinions,  usually  along  the  line  of  sending  cases  back  for 
errors  of  law  alone.  At  the  same  time  we  have  opinions  on  the  other 
hand  that  they  should  have  also  the  matter  of  judgment  in  the  cases. 
Mr.  Morgan.  I  do  not  agree  with  Uiat.  I  thinK  that  the  findings 
of  this  lower  court  should  be  treated  as  the  findings  of  a  lower  court 
are  treated  by  civilian  appellate  tribunals. 

Senator  TVarren.  That  is  an  error  of  law,  where  there  is  no  evi- 
dence to  sustain  the  conviction. 

.  Mr.  Morgan.  Yes;  that  is  an  error  or  law.  The  case  ought  not  to 
have  gone  to  the  jury.  The  court  should  have  directed  a  verdict  for 
the  defendant. 

Senator  Chamberlain.  The  greatest  fear  of  some  of  our  military 
friends  in  regard  to  any  modification  of  authority  bv  the  appellate 
tribunal  is  that  it  will  interfere  with  the  discipline  of  the  commanding 
officer.  I  can  not  see  that  this  proposal  of  yours  would  take  the 
system  out  of  the  final  control  of  the  commanding  oflBcer. 
Mr.  Morgan.  I  do  not  think  it  would,  except  on  questions  of  law. 
Senator  Warren.  As  T  understand  you,  your  court  merely  says, 
*^Here,  you  have  not  tried  this  according  to  law;  go  back  and  try 
it  again  according  to  law.'' 
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Mr.  Morgan.  Yes,  exactly. 

Senator  Warr?:x.  It  does  nothing  on  findings  of  fact. 

Mr.  Morgan.  No,  unless  the  finding  of  fact  is  entirely  unsupported 
by  the  evidence. 

Senator  Ciiambkrlain.  You  know  that  in  tlie  English  system — 
Ool.  Rigby  went  into  that  at  groat  length — they  have  a  civilian 
tribunal,  which  is  the  judge  advocate,  wno  is  a  civilian  officer  ap- 
pointed for  life  or  during  good  behavior,  and  his  recommendations  do 
not  interfere  with  military  control. 

Mr.  Morgan.  No. 

Senator  Chamberlain.  But  the  courts  in  trt'^ing  these  cases  almost 
alwavs  follow  his  nilincrs. 

Mr.  Morgan.  Yes,  they  practically  do,  and  then  there  is  an  appeal 
from  the  general  courl-martial  to  the  civil  courts  in  England. 

Senator  Chamberlain.  Has  not  the  system  become,  in  Great 
Britain,  such  that  if  the  members  of  a  court-martial  disobey  the 
rulings  of  these  civilian  autliorities,  they  do  it  at  their  own  risk? 

^fr.  Morgan.  Yes.  It  is  rather  dangerous  to  be  a  member  of  a 
court-martial  in  England  on  account  of  the  fact  that  if  the  menibei's 
act  illegally  in  the  trial  of  a  case,  they  can  be  sued  civilly  for  daina<2:os. 

Senator  Ciiambkrlain.  That  has  actually  occurred  'i 

Mr.  Morgan.  Yes,  tliat  has  actually  occurred.     The  famous  case 
on  tliat  you  will  find  cited  in  Mr.  Garfield's  argument  in  the  case  of 
MilHgan,  in  4th  Walhice.     The  name  of  the  officer  who  was  tried  was 
Lieut.  Frve.     He  was  tried  bv  a  naval  court-martial  and  erroneouslv 
convicted.     Afterwards  lie  was  sentenced  to  an  excessive  term  of 
imprisonment.     He  had  never  served  any  part  of  the  excess  of  ti.e 
sentence.     When  lie  was  brought  back  to  England  tlie  errors  were 
discov(Ted.     TlicTcaftcr  h()  sued  the  president  of  the  court-martial 
and  recovered  1,000  pounds  damages.     The  court  informed  Lieu*. 
Frye  that  he  had  this  same  right  of  action  not  only  against  the  presi- 
dent of  the  court,  but  against  every  member  of  it,  and  taking  his  cue 
from  that  he  served  summons  on  every  one  of  the  members  of  the 
court-martial.     Some  of  these.  Rear  Admiral  Mayno  and  Capt.  Ren- 
tone,  were,  at  time  of  service,  members  of  anotlier  naval  court.     This 
court  passed  a  resolution  censuring  any  civilian  authorities,  no  matter 
how  high  they  miglit  be,  for  daring  to  interfere  with  the  functions  of 
a  court-martial.     Diat  resolution  went  to  the  king,  and  he  approved 
it.     Mr.  Chief  Justice  WiUes  ordered  every  one  of  the  members  of  the 
court-martial  arres^ted  for  contempt  of  court.     After  two  or  three 
months  every  member  of  the  court-martial  signed  a  most  humlde 
apology  to  the  court  for  any  reflection  they  might  have  cast  upon  the 
civil  court  and  begged  leave   to  withdraw  the  resolution.     Chief 
Justice  Willes,  wluni  th.e  apology  had  been  read  in  court,  ordered  it 
to  be  recorded  in  the  remembrance  office,  so  that  it  would  be  a  warn- 
ing that  wliosoovor  ^' think  themselves  above  the  law  will  in  the  end 
iind  themselves  mistaken,'^  and  in  England  there  are  many  more 
cases  of  damages  against  members  of  courts-martial  than  here. 

Senator  Chamberlain.  The  object  of  it  was  not  to  induce  actions 
against  members  of  courts-martial,  but  to  make  them  careful. 

Mr.  Morgan.  To  make  them  careful.  The  manual  of  military 
law  in  the  English  army  prints  an  account  of  the  Frye  case  that  I 
have  referred  to,  with  comments,  showing  the  attitude  of  the  civil 
courts  toward  the  military  and  warning  the  officers  that  they  must 
be  careful  to  keep  within  the  law. 
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Senator  Chamberlain.  On  that  I  do  not  understand  you  that  you 
'wish  to  impose  penalties  as  in  England  ? 

Mr.  Morgan.  No.  But  I  want  to  say  this:  I  have  yet  to  see  the 
case  where  a  judicial  review  would  have  interfered  with  the  control 
of  mere  militarv'  discipline.  There  is  a  great  deal  of  talk  ahout  its 
interfering  with  speedy  trials  and  discipline;  hut,  as  a  matter  of  fact, 
trials  by  court-martial  are  not  particularly  speedy.  Tlicre  is  a  pro- 
vision of  tlie  seventieth  article  of  war — whicli,  by  the  way,  I  think 
ought  to  be  clianged — to  the  effect  that  tlie  trial  lias  to  take  place 
'within  40  daj's  after  the  arrest.  That  is  tlie  maximum  limit  applying 
to  every  place.     Of  course  it  is  not  observed. 

Senator  Chamberlain.  It  can  not  be. 

Mr.  Morgan.  It  can  not  be  observed. 

Senator  Warren.  I  understand  you  have  had  tliis  view  in  your 
mind  while  3'ou  were  reviewing  these  easels,  so  that  as  you  Jiave 
passed  from  one  case  to  another  you  have  had  it  in  your  mind  whetiier 
it  would  have  interfered  witli  military  discipline  or  not? 

Mr.  Morgan.  Yes,  sir:  and  I  think  that  the  operation  of  General 
Orders  7  and  84  has  shown  very  clearly  that  it  has  not  interfered  with 
the  administration  of  discipline;  that  General  Orders  7  and  84 
worked  so  far  as  speed  was  concerned. 

Senator  Chamberlain.  It  has  shown  the  absolute  propriety  of 
your  contention? 

Mr.  Morgan.  I  think  so.     That  is  my  deduction  from  it. 

Senator  Warren.  That  would  naturally  be  the  inference? 

Mr.  Morgan.  Yes. 

Senator  Chamberlain.  Have  you  anything  else  in  mind? 

Mr.  Morgan.  I  have  not  any  other  suggestions  in  mind,  Senator. 
I  think  I  have  covered  the  main  features  of  the  bill  and  of  the  exist- 
ing system. 

Senator  Warren.  Do  you  want  to  inquire  any  further,  Senator? 

Senator  Chamberlain.  I  do  not  recall  anything  now  that  I  care 
to  ask.  There  is  so  much  of  it  that  we  might  go  into,  but  I  think 
you  have  covered  it  pretty  generally. 

Senator  Warren.  I  think  the  witness  has  covered  quite  well  the 
points  that  we  are  particularly  interested  in. 

Senator  Chamberlain.  I  want  to  ask  you  this  question.  It 
might  with  propriety  have  been  stated  in  the  opening.  You  went  to 
Yde  University  as  a  teacher  of  law  ? 

Mr.  Morgan.  Yes. 

Senator  Chamberlain.  And  you  practiced  law  before  that? 

Mr.  Morgan.  Yes,  I  practiced  law  in  Minnesota  for  8  years,  and 
then  taught  law  in  Minnesota  for  5  years. 

Senator  Chamberlain.  At  what  school  ? 

Mr.  Morgan.  At  the  University  of  Minnesota  Law  School. 

Senator  Chamberlain.  And  you  were  called  from  there  to  Yale  ? 

Mr.  Morgan.  I  was  called  from  there  to  Yale. 

Senator  Chamberlain.  And  you  were  at  Yale  when  you  went  into 
this  service  in  the  War  Department  ? 

Mr.  Morgan.  I  had  not  yet  reported  for  duty  at  Yale. 

Senator  Chamberlain.  At  the  completion  of  your  service  in  the 
Judge  Advocate  General's  office  you  went  to  i  ale  as  professor  of 
law? 

Mr.  Morgan.     Yes;  that  is  where  I  am  now. 
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Senator  Chamberlain.  As  to  the  cases  which  you  have  cited  here, 
I  know  that  the  chairman  did  not  mean  to  suggest  that  they  were 
rumors,  hut  it  might  be  inferred  from  the  record  that  you  were 
stating  them  as  rumors.  They  were  cases  that  came  to  your  atteu- 
tion  while  you  were  chairman  of  the  clemency  board  in  the  Judge 
Advocate  Oeneral's  office? 

Mr.  Morgan.  Yes.  I  can  give  you  the  file  number  of  each  one  of 
them. 

Senator  Warren.  I  was  not  thinking  of  that,  at  all. 

Senator  Chamberlain.  I  know  you  were  not,  but  I  was  afnid 
that  it  might  be  so  construed. 

Senator  Warren.  What  I  wanted  to  get  at  was  exactly  what 
Col.  Morgan  has  testified  to,  his  idea  as  to  the  changes  in  this  law, 
and  his  reasons  for  it. 

Mr.  Morgan.  In  order  that  there  may  be  no  misunderstanding, 
and  in  order  that  the  specifications  and  basis  of  my  criticism  may  oe 
supported  by  specific  instances,  I  offer  as  part  of  my  testimony,  and 
asK  to  have  printed  as  such,  a  speech  made  by  me  before  theMarj- 
land  Bar  Association,  at  Atlantic  City,  N.  J.,  on  June  28,  1919: 

(The  speech  referred  to  is  here  printed  in  full,  as  follows:) 

MnjTARY  Justice. 

ADDRESS  BT  COL.  EDMUND  M.  MORGAN,  PROFESSOR  OF  LAW  AT  YALE  UND'ERtlTT, 
BEFORE  1SB  MARYLAND  STATE  BAR  ASSOCIATION,  ATLANTIC  CITY,  N.  J.,  lUNI  *• 
1919. 

Mr.  ("haimian  and  gentlemen  of  the  Maryland  bar:  The  indictment  which  I  bfiDij 
agaiuj^t  the  existing  system  of  so-called  military  justice,  which  Col.  Wij^ore  *emf  to 
consider  well-nigh  perfect,  contains  the  follo\^'ing  counts:  (1)  That  it  is  not  only 
archaic  hut  also  anachronistic  and  un-American.  (2)  That  as  to  substantive  law,  u 
provides  for  a  government  of  men  not  of  laws.  (3)  That  as  to  procedure,  it  afford:*  the 
accused  no  substantial  protection.  It  grants  him  no  statutory'  safeguard  again.*t  irial 
upon  unfounde<l  charges;  it  dtx's  not  guarantee  him  a  fair  or  impartial  trial;  iu  fact. 
by  furnishinjy:  a  court,  a  prosecutor,  and  a  defender,  all  untrained  and  incomp*»fpnt, 
it  makes  a  fair  or  impartial  trial  almost  imjx>ssible;  it  permits  a  revision  of  findings oi 
not  guilty  and  a  revision  upwards  of  j)unishments;  it  requires  no  judicial  regulation 
or  supervision  of  the  proceeding  at  any  stage.  (4)  That  it«  administration  during 
this  war  has  been  as  unreasonable,  as  unjust,  and  as  un-American  as  the  system  it^eli 

The  svsiem  is  not  onlv  archaic  but  also  anachronistic. 

Our  Articles  of  War  came  to  us  through  the  British  Code  of  1765.  How  we  irot'"!^ 
arti^-les  of  177()  is  told  in  the  autobiography  of  John  Adams: 

"Aug.  19.  177G.  Mr.  .V<lams  and  Mr.  Jefferson  were  ap|K)intod  a  committee  I'^hojr 
Tudor  and  to  revise*  the  artich's.  It  was  a  very  difhcult  and  unjK»i)ular  subjeti 
*  *  *  There  was  extant  que  system  of  articles  of  war  which  had  carried  two  omDir^ 
to  the  head  of  command,  the  Roman  and  the  British;  for  the  British  articles  of  war 
were  t.nly  a  literal  translation  of  the  Roman.  It  would  be  vain  for  us  to  seek  'iuo\iJ 
own  inventions,  or  the  records  of  warlike  nations,  for  a  mon»  complete  sy^^t^^)  <^t 
military  discipline.  *  *  *  I  was  therefore  for  reporting  the  British  articles  toiidem 
verbis.     (Jefferson  agreed.)    *    *    *    The  British  articles  were  accordingly  repone<i- 

'Sept.  19,  177(>.  -This  was  another  measure  that  1  (X>nstantly  urged  on  >»ith  all 
the  zeal  and  industry  iM)ssible.  convinced  that  nothing  short  of  the  Roman  ami  Rritbh 
discipline  could  jM>s«4ibly  save  us.  *  *  *  In  Congress.  Jefferson  never  sj>oke.  and 
all  tht*  labor  of  the  di*baie  on  thos<^  articles,  jniragraph  by  ])aragraph,  was  thrown  ufn^n 
me." 

ThoH'  articles  wen»  enacted,  and.  as  Mr.  Ad^ims  says,  were  in  force  in  1805.  having 
survived  th(*  adoption  of  the  (Constitution.  In  1806  they  wen*  reenacted  without 
fundamental  change.  The  so-called  cixie  of  1874.  which  was  in  force  when  Gen. 
Cr.nvdcr  first  proposed  his  alleged  revision    of  1912-1916,  is  thus  describe*!  b>  him: 

•'It  is  sub.-^tantially  the  rixle  of  1S()6.  as  87  of  the  101  articles  which  made  up  that 
oxh'  .'^urvive  in  the  pn'sent  articles  unchange<l,  and  a  considerable  number  of  the 
remaining  articles  survive  without  subst.intial  change." 
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And  a  thorough  examination  of  the  present  articles  will  demonstrate  that  they 
made  not  a  single  fundamental  or  systemic  change  in  the  code  of  1874.  To  use  Gen. 
Crowder'a  own  words: 

*'  As  I  have  already  pointed  out,  I  hope  the  committee  will  give  us  a  law  sanctioning 
the  meaning  we  have  read  into  the  old  articles  by  construction  alone.    That  is  a  real 
argument  for  this  project  of  revision.     I  want  to  get  off  the  uncertain  ground  where 
we  have  been  for  106  years.'* 
With  reference  to  procedure,  he  said: 

''If  Congress  enacts  this  revision  the  service  will  not  be  cognizant  of  any  material 
changes  in  the  procedure,  and  the  courts  will  function  much  the  same  as  heretofore. " 
These  articles  did  make  prosecutions  before  general  courts  easier,  and  thereby 
operated  against  rather  than  in  favor  of  the  accused.  But  the  chief  end  accomplished 
by  the  Crowder  revision  was  merely  a  rearrangement  and  a  classification  of  existing 
statutes. 

The  fact,  therefore,  is  that  our  Army — not  only  the  small  body  of  professional  sol- 
diers who  make  up  the  Regular  Army,  but  the  civilians,  the  citizens  in  uniform, 
who  won  this  war  and  who  must  fight  every  war  in  which  this  Nation  engages — ^is 
governed  by  a  code,  which,  to  use  the  language  of  Mr.  Adams,  ''had  carried  two  em- 
pires to  the  head  of  command,*'  and  which  was  designed  to  enforce  "Roman  disci- 
pline'* and  the  discipline  of  the  British  armies  of  1776. 

And  th&t  means  a  discipline — a  system — that  reflects  the  relation  of  retainer  and 
overlord.  As  you  know,  tne  Roman  Republic  be^n  with  a  citizen  army,  but  when 
after  the  overthrow  of  Carthage,  Rome  took  on  imperial  ambition  and  magnitude, 
the  Roman  army,  as  Coulton  says,  "soon  settled  down  into  a  regular  type  to  which 
all  professional  armies  tend  to  conform."  Col.  Fairbanks,  one  of  Gen.  Crowder's 
trusted  assistants,  puts  it  thus: 

"The  high  officers  spring  from  the  aristocracy,  the  mass  of  the  Army  is  voluntarily 
recruited  and  is  kept  together  by  the  strictest  discipline.  Foreigners  imported  in 
large  niunbers  formed  separate  units.  This  army,  irresistible  against  Rome's  enemies, 
in  time  proved  equally  dangerous  to  the  State  itself.  *  *  *  Soldiers  lost  all  relation 
to  civil  life  and  recognized  allegiance  only  to  their  commanders.  As  Coulton  remarks, 
'A  nation  in  arms  had  formerly  overthrown  the  kings;  professional  armies  now  over- 
throw the  republic. ' " 

And  Delbruck  asserts  that  the  nearest  analogy  to  this  world-conquering  army  of  the 
Roman  Republic  is  found  in  the  English  Army  of  the  eighteenth  centur>-. 

There  you  have  it!  Our  army  of  citizens  in  uniform— our  army  of  civilians  pro- 
tecting the  Republic — subjected  to  a  system  of  so-called  military'  justice  designed  to 
fit  an  army  of  professional  soldiers  serving  an  empire  for  hire!  ( 'ould  there  be  a  greater 
anachronism?    Could  anything  be  more  un-American? 

The  existing  system  provides  for  a  government,  not  of  laws  but  of  men.  Many  of 
the  punitive  articles  do  not  define  the  offenses  which  they  denounce.  The  fifty-eighth 
article  does  not  define  desertion,  and  the  definition  of  that  offense  has  been  considerably 
broadened  by  intemretation  during  this  war.  The  sixty-sixth  article  does  not  define 
mutiny.  In  the  fall  of  1917, 12  experienced  noncommissioned  ofllicers  were  convicted 
of  mutiny,  because  they  did  not  obey  an  order  to  report  for  drill  while  in  confinement 
under  arrest.  The  circumstances  pf  the  case  as  disclosed  by  the  record  demonstrated 
beyond  peradventure,  that  the  men  were  not  guilty  of  mutiny.  But  the  conviction 
and  sentenre  had  been  approved  by  the  reviewing  authority;  and  there  was  no  method 
by  which  this  conviction  could  be  quashed.  The  only  recourse  for  these  men  was 
through  clemency,  which  connotes  guilt.  And  the  usual  uncertainty  of  the  specific 
punitive  articles  is  made  more  uncertain  by  the  so-called  general  article,  which  de- 
nounces "all  disorders  and  neglects  to  the  prejudice  of  good  order  and  military  diF- 
cipline,  and  all  conduct  of  a  nature  to  bring  discredit  upon  the  military  service.'* 
What  constitutes  such  disorder,  neglect,  or  misconduct  depends  upon  the  commanding 
officer,  the  court,  or  the  reveiwing  authority,  as  the  case  may  be.  What  one  oflScer 
may  consider  an  offense  another  may  entirely  overlook.  What  a  particular  office  may 
deem  a  violation  of  this  article  if  done  on  Monday,  he  may  regard  as  immaterial  if 
conimitted  on  Tuesday.  There  is  no  legal  test,  and  no  legal  method  of  enforcing  any 
alleged  or  supposed  test. 
With  the  exceptions  that  certain  cor]>oral  punislmient  is  forbidden,  that  the  death 

f Penalty  may  be  inflicted  only  where  expressly  authorized,  and  that  a  penitentiary  may 
•e  designated  as  the  place  of  imprisonment  only  for  certain  military  offenses  and  for 
civil  offenses  where  the  authorized  and  imposed  period  of  confinement  exceeds  one 
year,  the  punishment  is  entirely  in  the  discretion  of  the  court  and  the  reviewing  au- 
thorities. The  penalties  impo.<^ed  for  the  same  offense  exhibit  the  widest  variance. 
Courts  have  during  this  war  imposed  for  absence  without  leave  penalties  varing 
from  3  months  to  99  years;  for  disobedience  of  orders,  from  a  few  months  imprisonment 
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to  th<*  <h*itli  p'Mmlty.  Tin*  |)r**««'Mt  Actiiii:  Ju'ltro  A<lv"*d:e  w«*ni.'ral  biubi^l-  t  .].\  me 
of  iwo  <as«'-  u'In'"«*iii  fin*  a<rii.-jfl  H-'-rrr  f]ia"'j<'<l  wit'i  u.  iriL'  C'l  »"i:i|n*i"i:-  ^"hpI?  ajiinfl 
the  Pn-i«l«-iit.  S^iilii-r  A  UM*<i  tIi**  wonl-  ctn'i  wtw  irif-l  in  r;i<?Ia!.'l:  SuMi^r  IJ  u^ 
pra'ji'-.ill'*  t!h'  -um**  w'.»r(!-  arni  vm--  tii***!  isi  Fiaiwe.  S  'iriii-r  A  v.a.-  -»':;trTii  ♦-!  rifhree 
m'lUitlis'  <niifiii"iri«*n!.  Soldi»'r  ] J  \va-  -onii'Mf  tn]  t  » *_''•  vt-A'^.  "  And."'  -iii  !>> \'\']sz 
JikIl'^'  A<iv*M  ah'  'i<  :\f'r-d\  i  .  ni*-.  'iii!  I  cMi-il-i  .'.o  in  iM''«  ^j-*^  *  '.i-  i  •  -uy.  'rL»-*'i'!"no? 
jur^lifr'-  \\i*'  rn«iii!ir.  '  ■!•'  r'/rai'in  r-  i-  a'ltli'  'i/-  '1  l/V  luv.' 

A-  t'»  j»riK<'il»in'.  ihe  pri-c-iiT  sy-r<*m  a/:i«wir  |];f*  at*  r.>«.-«l  iif  -'li  -t:iiri-.i  |»ri.ti"^!«. 

Fiist.  If  erarit-  l.ini  iim  .«t.it«;f  *ry  -i!Vl".m-«1  ai^ainsf  t-i-jl  '.;i»  "^  iirr"-;;'i^*-1  'liS*?*. 
It  ir!  rni"  I  hut  tin*  M  iijiiiJ  •'••r  <  '•M;n  ■  >far!i  il  j^r  \  ido-  !<•:  a  ]»r-;in»i-ian-  iI:ve:u:i!i■^l 
lu'Uirp  rliai  !;«•.•!  an*  |i!i'icrieii.  And  it  lui-  i.oi-n  a— ♦■rr*il  ihai  iVw.  i*  anv.  inn«'«en!  iB*a 
arr»  briiirht  to  iriil.  LeraiiM'  il-  I'V-Hininary  ij,vi.»<tiL: '.ii"n  i-  Jli;»ri.uc'-i  Lirni '•♦-■aw 
oiilv  rifii'iii-  '  :iVn-«'-  aio  t»'.l-i"  iif»-l.  X'^tthini:  '••m;V|  1  .^  -.iiri!!^-:  I'riii'i  tlii-  ir:;h  The 
pro] iiiii nary  in*»<"^iiiratioii.-r  an*  niail"  ii-  ili»>  iiio-t  -ii!>-'h«»d  niani.ter  l»y  n>n  uafrsiw^i 
and  \nf\ponou'fi\  in  tli^  in\«*-riLMri  ;i»  ••!*  iaii>.  To  <ul  .*ta».ii-.it»«  thi-:  -T.ite'-i  t-ut  I 
nervl  i/  >  no  i'uriiifr  rhan  lo  -'av  tint  urnh-r  date  «»i  Aj>ril  1.  l:*!'.  rh*^  .I'ldirr-  A'tv^-dte 
<ifrin"nir-»  Oflit  o  .-ont  t  » ilu»  S«*fn'tarv  oi  War  rortai'i  |»r«  •►  '-al.-  i"<r  ilip  •M«-iifn-ati»n"i 
HuIh-'  of  PriK-tvliin*  in  tho  Admini'tniiion  of.^filitary  Jiisii*  «-.*"  de.-iffne<l  aiU'TiS  -  ther 
thine-  - 

•'.//•  Tit  r«*^^iiiif  an  otiiror  prf»i«-?Ti:itr  a  «  harL'f  t  »  I'^ni'niit  fht-!o'^-iiit  < .vf^ hi- .%ii* 
lure  a  briff  I  iii  f:»n.pri']ic'n.  iv<»  -iimr.M'y  of  ih*-  «-vid«*n<<-  iijr-.n  whi«  h  Iw  '  a-H!- th* 
rharirr*. 

*•  (^1  Til  in-iir«?  r-arc'iul  prnliiTiinayy  invcvtiiration  -ti  rhai;,'r*'  h*-;'.»rf  -e*Vren<»?  fur  trial 
to  tin*  i-'ud  tliat  only  .-n<  Ii  rharji^"!  ar?  an*  projx'ily  rf«:"«*ralh'  !tT  trial  t»  *  t-  -«'  "viVrrpi. 

"■'/iTi'  lay  down  with  i:!V'at»*f  parti,  nlanry  tljo  duiii*r  itntl  r««jj>'iii*ii  iliiit?  f-iia- 
vestiiratini:  f»ffif«»rM  an<l  r'taiT  jud;r<?  advorat*'"*.  with  a  view  to  sruardinc  air«Ti.*t  i^ 
ji-K-iibility  oi  .  I  hdr-tv  (<r  iIl-f•on^idor^^l  a«'ii  m  by  any  othr-o/  exerr  i-in;r  rMiirt-ir:i^tJ 
jurlsdi'tion.  rji  oidenuL'  any  p^-rs-in  t»  trial  l.eioit?  a  ^'tnernl  •••urt-ii.-inial  with"Ut:ul! 
and  <.-an-iul  a>  w<»ll  a-<  iipjiirtijl  i'ue-jiiiriti'Mi  <*i  tht*  fa<i.'  and  unlf*.-^  a  ro4.^>naMppr"J'" 
a'.ility  oi  the  iruili  <i:  the  a<<  n-c**!  Im-* !  eon  made  to ajtpear.  i'T  [\  trivial  r haice? !/pin? 
r«»ierre<J  to  a  i:en«*ral  i-ourt-inartisl." 

It  i.-  wi'll  that  imnih#T  ':?■  wa-  ni»»:.ti  •n*-!  and  time  ih.it  O.U'  fliiei*  law  officer '»i the 
War  Pi'i»i;rTM:<Mit  -h"iild  ri"*i»'_rni/,«'  t!;.-  a' .-tirdi?'.'  ■»■"  -onii*  ii  tI;.-  ]>:;trt'  »iti'ii^  ^"' 
fxaini'l"  i:  ra-j-  iMl.Tf,  ;.  >  'Ul'i*'"  hm-  •  :=■  .i-ht  '•■  [ri-l  '  «-i"nr"  a  u'''?i'-r.  1  ■•'  i:'":-''":i-^|^^ 
i'T  -•»v»;ii-  f^-'  ■  '  ;j'i-  «-i  ...I  }«•■!-••  1  !:'il!:  th*-  i:'I^\,--d  '.^ii*-  •  .  •  •  •  ••"ii-  I'-r  ^vl.i-i  >■'' 
wa- •'••:ri':i' '  i  •<  li-r.-*. : -..uf  I;-' .-..■, i':i..;,  i-M  J.  <  ,-■•  I_' ;i.;!  .;  -  ?  1 '.r  i:i  <!■  kij  .tr'"'- 
I  ■*•?•'.  >:i.!«»  ■■■Il  '•:'  •!i*"  ;•  •  k.'-t  •»■  -i  ;>.iir  (•:  i  «.»ii-'r~  hji:_-ir-::  '.i:»  -n  ■]'.»'  v.m)1.  Ih- ^'-''i^  ''^ 
^^i  ih"  •  rii.  }  «"<-::nu'  r..t|^- i..'i' I'  -tii'ki'ii  :»!:'l  '»\i'l:i:!  a  :»•'=■  riii!:'i::''  rrvtla''"!  I-i^' 
np-nt'V.  ! !'• '.V.I-  r!i«-i  !..»  h.rt  •••.■•'  •!'::•"  ii:'-i:c\-.  ■'■'.:•;:!  L'-ii'v'  and  -.Tif,.:!.  .^1  :-'«ii- 
h-tn-'fa'  J"  iii-- h.irj'-  a;d  I'lic  -f:'-  « ■■■ii.'ri*  .ii"!ir.  Dm'.  !  ••  ii  i.'im  ^'^  i.-rMl.  ili.::  ■''' 
.liidu'*'  .Vd\  'rai«-  <!♦'•. »-n!  i-  :  !f:»  >-i!.L'  tjjat  fl.i-«*  >.i'".---.ijril-  ■■  <•  rlif  ••"!»  ar  ii.-'i  = ''' 
a'r-i-<t|.  Il  t  )  V  -r:uiif«-  ''u;  ;  '.■  .i  •.-♦■t-"  a!  "'I'-r  a  '-T'-ii' ral  ■•nl.-r  \vui«M  ni.r^' '  «•  ^'^' 
V.  1:.m1  i.'  t]:«- -anu' .inrli'^rity  ilnr  n.ak**  it.  Thi-i  w  .li.j  I  -a  ;.r"t"i:i  u  ll:i'  '*^'  "';' 
P'..i.mt  ■••»!■*  .-.'  liii:::  an!  in  -'i-  -i  fi-"-  a-  tlif  War  iJ.-jiartir'-in  d"-iritl.  TIio  ovil  i^ 
r«--'_'!ii  ••].  I  ir  rlii-  rt-nw-dy  p^  }•  --"i  i-  i'iai»'.ji.i;re. 

SiHoiid.  It  d«»i"'  n  »t  'jnarantiM'  liini  a  fair  or  inipariial  trial:  in  faor.  hv  funii^lii'r^ 
«'"'iri.  a  pr  >y"<-\\^  -r  arid  a  dff»Md'-r.  all  iii.tr.\iii..*tl  aivl  in«*oini>'.t'-:ir.  it  niak**-  a  lair  '' 
ini]v>rTial  ;rial  alni"-t  imt^  »--i'»]»'. 

Thi-  i-  a  -^P'.'u'  >rat»'!n'v.T.  hui  I  nuk'-  v  ad'.  iMiUy.  knowing  that  it  is  ?u])p'rrtil  ty 
tin-  fa-i-.  In  th"  lir-t  ])Iao',  wlirji  v.**  .-p«-ak  •!  a  (■■■•irt -martial,  we  mii^t  ri-l  ;'^" 
mir.d-  '■I  "'IT  tirdini>ry  <■ -ii'Y'pri  .n  if  a  <•  .in.  Wliih-  a  f' mrr-iu-artial  pi-riWin-?  the 
f'iiifii"ri.-  »i  a  «•  >Mrr.  and.  a-  th"  I'lii'-d  Suie-  S'lpn^ni?  • "  »urT  said  in  the  U'lnK''.' 
ra.-*.  i-  a  ••  ■■;ri  whirh  '-it-  t'»  pi--  ^in  in  thv  m^x-t  ■^Liorttl  «p.iPs:ion<  of  human  rii:M'* 
that  ar--  ••'.  -t  pla«'»-<l  on  trial  in  a  «•  •ur:  ••!  justice."  yi-t  it  l-j  »»ntir*dv  unlike  our  (.-omiu'ii- 
law  f^  'iirr.  It  i-  tn  •n*  lik-  a  uvt*'  iviVf-tij-atin^^'  t^tinmitt*/'.'.  The  ireneral  oMirt'^'n- 
si-t-  *^i  fr  'in  live  r^>  ].]  t-ih^-i-r-  d«'taili-l  u-ually  fr.-ni  ihv  lin^^  of  the  Army.  Tliey  ii'-*>i 
n-  t  \n'  h^annil  ii;  ih"  law.  and  u-=i;:illy  havf  n»  rn  'rf  knowh^hje  lh«*reof  than  thovizet 
f  ■ -in  :li-'  <■  •  .  ■:--^Ia^IiL•l  >'.».:, m:>!.  Th  ••»  iili-arilv  hiv  ■  n»  p  t-  »n  «»f  h^»Ml  h-arniv  t ' 
i:::id  ■  ih'-::!  •ith*'  in  tli-i;  i'lVi'-tijan  *i\  i>i  in  ih»*ir  ih'lih  'rations.  The  trial  <'■(  ci-y^ 
i-  will;  »h-in  a  -id*  i— 'i'-.  I*  i-  a  di-.i-.:r»"'.i]ilt'  burden  i::ip  --til  uj»^»i  th'-ni  in  a«MiJiJ''^ 
t"  i-..^ir'  Il  MH  il  duM*-.  aiiil  i-  t  •  b«'  di-'liiriT'il  with  iis  niueli  expxliti»n  a>  p '^-}^!'^'^ 
Th-  -e  i':'i'i-!>  h'*:ir  thf  •■■»  iil-'ii«--  pr»--eii:.tl.  rule  u]»^n  que-iion.-  oi  faet  and  law  ari'Ui'^ 
d'liin.:  ih»'  trial,  and  iimk--  lindinu'-  and  im]>  >s«.-  seat'^Tices.  No  one  e  mid  exp«:*i't  tiu^ 
li:.i  ":!i< '.rs.  :iiiu' rMvl  iiy  anv  p  -r-'n  -imilar  to  a  ji;d;:e  in  the  civil  court.*.  tooi'nu|'''' 
trials  arr  >!dii!i:  t ">  law.  Ai:d  if  «'!i"  mav  relv  up  )n  th»^  p»t-  )rd-,  anv  o\w  so  exp^'^'*"- 
won'.d  :••■  d  '  intHl  t-  di-app  ■ii]Tin«-nt  I  <'ould  cite  to  y..u  numerou.s  example-.  '•" 
f/i"  f. 'ill 'wijii:  will  surhrt'. 
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(^ase  — — :  The  accused  was  on  trial  for  murder.  UU  plea  wjl?  pelf-defeuse. 
The  theory  of  the  prosecution  was  that  he  had  stabbed  the  decedent  from  behind 
while  decedent  was  peacefully  eating  hi**  hreakfa?t.  The  theory  of  the  defense  was 
that  the  decedent  had  badly  beaten  the  accused  on  the  previous  evening:,  that  as 
accused  was  passing  liehind  decedent  with  a  bread  knife  m  his  hard  decedent  rose 
from  the  table  and  made  a  threateninjr  movement  toward  the  accu-ed,  and  tliat  ac- 
cused, believing  decedent  to  be  armed  and  fearing  injury,  stal)btd  and  killed  de- 
cedent. The  first  witness  for  Uie  prosecution  described  the  stabbing.  I'pon  cross- 
examination,  counsel  for  accused  asked  the  witness  leading  (lueations  tending  to  show 
that  the  witness  had  paid  very  slight  attention  to  the  encounter.  He  was  siicceesfully 
attaining  his  object  when  the*  president  of  the  court  intemipted  with:  "Slop  asking 
him  leading  questions."  "Hut  1  have  tlie  ritjht  to  ask  hun  leading  questions  on 
crorts-examination.''  'Yes,  biit  you  have  no  right  to  put  the  answer  into  his  mputh. 
You  are  making  this  witness  say  whatever  you  want  him  to  say."  The  president  of 
the  court  was  a  fierce-looking  colonel,  ('ounsel  for  accused  was  a  youngster.  The 
record  shbws  that  he  did  no  effective  cross-examining  thereafter. 

Case :  The  defense  of  accused  was  an  alibi.     Accused  offered  two  witne.sses 

besides  himself.  Each  of  the  witnesses  was  interrupted  by  the  president  of  the 
court,  warning  him  that  he  was  under  oath  and  explaining  the  offense  of  perjury. 
The  accused  was  likewise  interrupted  in  his  testimony,  and  advised  that  perjury  was 
a  more  serious  offense  than  that  for  which  he  was  on  trial.  Counsel  for  accused  was 
reprimanded  and  threatened  with  disciplinary  proceedings  if  he  did  not  delist  from 
asking  leading  questions,  while  the  prosecutor  was  permitted  to  ayk  leading  questions 
freely. 

Case  119773:  The  following  is  a  review  by  a  special  branch  of  the  special  clemency 
board  in  a  case  where  the  accused  had  been  found  guilty  and  sentencetl  to  15  years  in 
confinement. 

'*The  case  was  poorly  tried  in  that  (a)  irrelevant  testimony  of  a  character  to  create 
bias  against  the  accused  was  received  over  objectim;  (6)  incompetent  evidence  of  like 
character  was  also  admitted;  (c)  counsel  for  the  accused  was  checked  by  the  court  in 
his  perfectly  proper  objections  and  motions;  (</)  proper  and  justified  request  for  con- 
tinuance to  secure  witnesses  was  denied;  (e\  improper  ar^ment  by  the  judge  advocate. 

*'The  trial  was  irregular,  unfair,  arbitrary,  and  ridiculous." 

Case  113212:  Accused  was  cliarged  with  desertion.  The  prosecution  rested  after 
merely  reading  the  charge  and  specification.  The  accused  made  an  unsworn  state- 
ment denying  that  he  had  any  intent  to  desert  the  service.  The  court,  after  inquiring 
whether  the  prosecution  had  no  more  evidence,  was  closed.  Later  it  reopened,  and 
announced:  *'The  court  finds  there  is  insufficient  evidence  to  justify  a  finding  of 
guilty  or  acquittal,  and  instructs  the  judge  advocate  and  counsel  for  defense  to  ask  a 
continuance."  Imagine  a  real  court  requiring  evidence  from  the  accused  where 
there  was  no  evidence  by  the  prosecution.  \\  hen  the  court  met  again  it  convicted 
the  accused. 

The  foregoing  cases  illustrate  as  well  the  ignorance  of  the  prosecutor  or  trial  judge 
advocate,  who  also  is  usually  an  officer  detailed  from  the  line,  lie  is  not  requiied 
to  have,  and  very  rarely  does  he  have,  any  legal  training.  He  is  expected,  so  far  as 
he  is  able  to  do  so,  to  act  as  legal  adviser  to  the  court,  and  in  theory  he  is  to  see  to  it 
that  the  rights  of  the  accused  are  not  violated.  In  practice,  the  best  tliat  can  be  said 
of  him  is  that  he  usually  lias  higher  rank  and  less  unfamiliarity  with  the  law  and  pro- 
cedure than  has  counsel  for  the  accused. 

In  a  large  percentage  of  the  cases  the  accused  would  be  better  off  without  counsel 
than  with  the  counsel  assigned.  The  records  show  an  almost  unbelievable  igno- 
rance or  disregard  of  the  rights  of  the  accused  by  his  counsel.  I  have  seen  record 
after  record,  where  had  counsel  not  put  on  any  witnesses  accused  must  ha\e  been 
acquitted.  Indeed,  judge  advocates  who  review  rei'ords  know  that  it  is  a  common 
experience  for  accused's  own  counsel  to  be  responsible  for  a<;cused's  conviction. 
And  it  is  not  a  matter  for  astooishment  when  it  is  remembered  tliat  counsel  is  usually 
assigned,  that  he  is  ordinarily  a  comparatively  young  and  inexperienced  line  officer, 
that  this  work  is  in  addition  to  his  regular  duties  and  that  he  gets  practically  no 
credit  for  it.  The  records  show  that  in  less  than  2  per  cent  of  the  c  ases  c  ounsel  is 
a  civilian;  in  about  3  per  cent  he  is  a  chaplain;  and  in  over  77  per  cent  he  is  an 
officer  of  the  rank  of  lieutenant.  These  facts  may  explain  cases  like  the  following, 
but  they  can  neither  excuse  nor  justify  them. 

Case  117174:  A  soldier  was  on  trial  for  desertion.  The  only  action  at  the  trial  by 
counsel  is  indicated  by  his  statement,  as  follows:  "In  view  of  the  fact  that  I  have 
had  no  opportunity  to  investigate  the  charges  against  the  prisoner,  I  would  like  for 
the  court  to  let  him  ^o  on  the  stand  and  make  an  unsworn  statement  in  his  own 
behalf."    Now,  desertion  in  time  of  war  is  a  capital  offense.    This  soldier  was  ou 


1392  ESTABLISHMENT  OF   MILITARY  JUSTICE. 

trial  for  his*  life.  Think  of  counsel  eitering  a  trial  of  such  serioiiflness  without  prep- 
aration! The  a('(  used  was  found  guilty  and  sentenced  to  imprisonment  for  20  yeaa 
And  th<»  Htartling  truth— the  all-imjpo'rtant  fact,  which  was  not  brought  out  at  the 
trial  and  which  voidd  have  l)een  aeudve  proof  of  innocence— is  that  the  accused 
was  an  imhe<  ile! 

Case  11H220:  A<cuHod  was  trietl  for  desertion.  All  evidence  except  that  of  mere 
alH*en(  e  without  leave  was  hearsay  and  inadmissible  by  the  moat  well-established 
rules  of  law.  ('onvi(  tion  and  sentence  to  25  years*  imprisonment  followed.  Accmed 
was  mentally  defe'tive.  A  branch  of  the  spetial  clemency  board,  headed  bvi 
former  judge  of  a  State  supreme  court,  reviewed  the  record  and  said:  "The  findui^ 
are  not  sustained  by  competent  evidence.  The  record  is  a  disrredit  to  milittfy 
justice." 

Case  121043:  Accusecl  was  tried  for  disobeying  an  order  of  a  military  pdiccmaii 
and  for  striking  him  in  the  face.  He  was  found  guilty  and  sentenced  by  the  rouit 
to  20  vears'  imprisonment,  which  the  reviewing  authonty  reduced  to  10  years.  Here 
also  the  accused  was  an  imbe<  ile — a  fact  not  suggested  at  the  trial. 

Case  123826:  Accused  was  aV>8ent  without  leave  from  September  3,  1918,  to  October 
15,  1918.  He  went  home  to  see  his  sick  mother,  who  died  while  he  was  there.  On 
his  way  back  to  camp  he  stopped  to  visit  his  aunt,  where  he  was  apprehended.  He 
was  tried  and  found  guilty  of  desertion  and  sentenced  to  10  years'  imprisonme^it. 
No  mental  defi^'t  was  suggested  at  the  trial.  In  fact,  ac^cused  was  an  imbecile, 
having  the  mental  development  of  a  four-vear-old  child. 

Case  119330:  Accused  was  on  trial  for  cfesertion.  He  was  defended  bv  a  chaplam 
who  evidently  was  of  the  opinion  that  accused  was  mentally  imbaumced.  His 
speech  of  defense  for  the  accused  was  a  simple  statement  that  he.did  not  think  icciMd 
was  mentally  responsible,  but  that  he  did  not  believe  in  sending  men  before  "ast 
boards"  (l>oards  of  psychiatry),  for  such  mentally  irresponsible  soldiers  "rfwjaW 
either  be  emasculated  or  sent  to  I^eavenworth."  The  accused  was  found  guilty 
and  sentenced  to  10  years'  imprisonment.  Imagine  counsel  in  a  capital  caae  so 
cavalierly  denying  the  right  of  his  client  to  interpose  the  defense  df  mental  irr^ 
sponsibillty. 

The  officers  constituting  the  special  clemency  board,  reviewing  the  records  of  tml 
of  men  in  confinement,  found  over  half  the  cases  pcwrly  tried.  And  some  cases 
which  they  (lcs(Ti!)cd  us  well  tried  were  so  bad  as  to  be  almost  ridiculous.  The  plain, 
simple  fact  i.s  that  th«»  averaire  court-martial  trial  would  be  a  c»omedy.  were  it  Mt 
fraui^ht  with  such  tragic  ro.*^ultH  for  the  accu8e<l. 

Third.  TikIct  tlic  present  system,  the  officer  who  appK)inted  the  court  and  to 
whom  the  court  nuist  transmit  its  findings  and  sentence,  mav  return  for  recoa^idera- 
tion  and  revision  findings  of  not  guilty  or  sentences  which  The  deems  tcx)  light. 

The  ccMirt.  on  reconsideration,  is  not  obliged  to  change  its  finding  or  to  inrrea* 
its  s(Mitcncc;  i)ut  an  (examination  of  cases  chosen  by  Gen.  Crowder  at  random  »hc(^^ 
that  in  one-third  of  the  cases  sent  back  for  revision  it  did  change  its  finding  of  not 
guilty  to  a  lindins^  of  guilty,  and  that  in  a  great  majority  of  cases  so  returned,  it  in- 
creastMl  the  punishment  to  conform  with  the  recommendation  of  the  redwing 
authority.  (Jen.  Crowder  has  .said  that  he  knows  of  no  cases  where  injustice  was 
worked  hy  such  revised  findings  or  sentences.  If  so.  it  is  be;*au3e  he  is  so  blind 
that  he  won't  see.     He  need  look  only  at  the  following  cases,  which  are  not  exceptional: 

Case  No.  11052():  The  accu.sed  was  charged  with  murder.  The  court  found  hini 
guilty  of  manslaiii^htcr  and  sentenced  him  to  10  yc»ars'  confinement.  The  re\'iiiinr 
authority  sent  th^  cas<»  back  with  a  sharp  indorsement  to  the  effect  that  arcu^d 
should  have  been  found  guilty  of  murder.  On  reconvention  the  court  so  found, 
and  sentenced  him  to  life  imprisonment.  The  special  clemency  board  found  the 
first  action  of  the  court  proper,  and  reduced  the  sentence  to  eight  years. 

( 'as(»  1 1  ()()9 1 :  The  accused  was  found  guilty  of  absem^e  without  leave  and  sentenfw 
to  conlincment  for  one  year  and  forfeiture  of  two-thirds  of  pay  for  a  like  period.  The 
rcvi(»\ving  authority  sent  the  case  back  for  reN^sicm  with  an  improper  statement  itf  to 
the  effect  of  the  evidence.  The  court  rc»convened,  found  accused  guilty  of  desertion, 
and  sentenced  him  to  10  years'  imprisonment  and  dishonorable  discharge. 

Case  rilOSl:  Accused  was  chargcni  with  escape  and  desertion.  He  was  found 
guilty  t)f  cscaj)e  and  not  guilty  of  desertion  and  sentenced  to  two  years'  imprisonment. 
The  reviewing  authorit  v  sent  the  case  back  with  an  argument  in  favor  of  a  finding  of 
guilty  of  desertion.  Tfie  court  reconvened,  found  accused  guilty  of  desertion,  and 
senterued  him  to  liO  years'  imprisonment. 

In  the  three  foregoing  casc^  the  sp(>cial  clemencv  board  recommended  modification 
of  the  sentences  on  the  trround  that  the  original  finding  of  the  court  was  in  each  case  the 
proper  finding. 

Koiirth.  There  is  no  judicial  supervision  of  the  proceeding  at  any  stage. 
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I  know  this  statement  will  be  challenged,  and  the  review  of  the  record  by  the 
division  judge  advocate  will  be  cited,  and  the  elaborate  machinery  of  the  office  of  the 
Jud^e  Advocate  General  will  be  described.  But  the  division  judge  advocate  is  not  a 
judicial  officer,  and  furthermore  he  has  no  power  of  supervision.  It  is  frequently 
upon  his  advice  that  the  accused  is  prosecuted;  frequently,  if  not  usually,  he  directs 
and  aids  the  trial  judge  advocate  with  counsel  as  to  how  to' proceed,  what  witnesses  to 
call,  etc.,  and  he  is  in  no  position  to  act  judicially.  As  for  the  Jud^e  Advocate  General, 
he  has  himself  decided  that  he  has  no  power  to  review  or  revise.  He  can  merely 
advise  the  Secretary  of  War  or  the  President.  And  in  the  vast  majority  of  cases  the 
findings  and  sentences  are  final  and  beyond  all  power  save  that  of  clemency  when  Uie 
record  reaches  the  Office  of  the  Judge  Advocate  General.  Indeed,  the  only  cases 
where  legally  the  Judge  Advocate  General  ma}^  act  before  the  finding  and  sentence 
becomes  final  are  those  which  require  confirmation  by  the  President,  namely,  certain 
death  sentences  and  certain  sentences  of  dismissal  of  an  officer.  In  these  cases  tne  Judge 
Advocate  General  may  advise  the  President.  As  a  matter  of  fact,  however,  such 
advice  is  transmitted  through  the  Chief  of  Staff  and  Secretary  of  War,  who  may  ur^e 
the  President  to  disregard  the  advice.    And  the  President  has  the  power  to  disregard  it. 

By  an  extra  1^^  order,  known  as  General  Order  No.  7,  War  Department,  1918, 
reviewing  authorities  are  required  to  submit  to  the  Judge  Advocate  General,  before 
executing  sentence,  for  advice  as  to  the  legality  of  the  finding  and  sentence,  cases 
where  certain  punishments  are  proposed  to  be  inflicted.  The  tSslL  power  of  the  Judge 
Advocate  General  under  this  order  was  tested  by  the  now  famous  Tapolina  case, 
which  is  discussed  on  pages  9  and  10  of  the  pamphlet  written  by  Col.  Wigmore,  for 
Gen.  Crowder,  entitled  "Military  Justice  During  the  War." 

Tapolina  was  a  military  policeman.  He  y^  charged  with  burglary.  His  story  was 
that  he  had  heard  the  sound  of  breaking  glass  near  the  building  in  question,  that  he 
investigated^  saw  a  broken  window,  heard  someone  moving  about  inside,  entered,  and 
while  searching  for  the  supposed  intruders,  was  himself  arrested  by  two  other  military 
policemen.  The  court  believed  his  story  and  found  him  not  guilty.  When  the 
finding  was  transmitted  to  the  reviewing  authority,  who  was  the  commanding  officer 
convening  the  court,  he  returned  the  record  and  findings  with  a  direction  mat  the 
court  reconvene  for  revision  and  reconsideration  of  the  findings.  The  entire  indorse- 
ment returning  the  record  was  merely  an  aigument  to  show  that  the  evidence  war- 
ranted a  finding  of  guilty.  The  court  on  reconvention  found  the  accused  guilty  and 
sentenced  him  to  imprisonment  for  five  years.  Since  the  case  involved  diuionorable 
discharge,  which  was  not  to  be  suspended,  it  came  to  the  Judge  Advocate  General's 
office  for  a  review  as  to  ito  legality,  and  the  officer  reviewing  the  case  in  the  Office  of 
the  Judge  Advocate  General,  in  paragraph  18  of  his  review,  said: 

*' After  a  careful  consideration  of  the  evidence  this  office  is  firmly  convinced  of  the 
absolute  innocence  of  the  accused .  The  evidence  a^inst  him  is  wholly  inconclusive 
and  his  own  statements  have  a  ring  of  sincerity  which  convinces  the  reader  that  he 
speaks  the  truth." 

The  re^ew  of  the  case  containing  the  above  quoted  paragraph  was  sent  to  the 
commanding  officer,  with  the  dtaitement: 

"At  this  stage  of  this  case  the  matter  of  the  sufficiency  of  the  evidence  to  sustain  a 
conviction  is  within  the  discretion  of  the  reviewing  authority,  the  court  having 
already  paflsisd  thereon.  However,  since,  in  examining  the  case  to  its  legality,  one 
of  the  assistants  in  this  office  has  made  a  study  of  the  sufficiency  of  the  evidence,  it  is 
deemed  to  be  within  thesphere  of  propriety  to  sav  that  this  office  entertains  grave  doubts 
as  to  whether  the  guilt  of  the  accused  is  established  by  the  evidence.  This  doubt 
seems  to  have  been  shared  by  the  court  in  its  first  finding  and  acquittal.  The  guilt 
of  the  accused  must,  of  course,  be  established  beyond  a  reasonable  doubt.  In  order 
that  the  reviewing  authority  may  have  the  benefit  of  the  study  referred  to,  a  copv 
thereof  Is  inclosed  nerewith  for  such  consideration  as  he  may  deem  advisable  to  give  it. 

The  commanding  officer,  notwithstanding  the  review  of  the  Judge  Advocate  General, 
affinned  the  sentence  and  designated  the  penitentiary  as  the  place  of  confinement. 
This  he  did  upon  the  advice  of  his  division  judge  advocate,  who  was  a  Regular  Army 
officer,  an  officer  who  had  been  in  the  line  from  the  SpaniBh-American  War  up  to  the 
time  of  the  present  emergency,  and  was  commissioned  in  the  Judge  Advocate  General's 
Department  during  the  emergency.  Compare  these  facts  with  the  statements  of  the 
same  case  on  pages  9  and  10  of  the  pamphlet  above  referred  to,  and  then  af^k  yourself 
whether  that  pamphlet  was  wrtiten  for  the  purpose  of  putting  the  facts  fairly  before 
the  people.  Then  consider  also  the  following:  Under  date  of  February  13,  the  sub- 
stance of  the  statement  of  this  case,  as  printed  on  pages  9  and  10  of  that  pamphlet,  was 
written  in  a  letter  to  the  Secretary  of  War  and  signed  by  Gen.  Crowder,  for  the  purpose 
of  having  the  Secretary  transmit  it  to  Congress.  Under  date  of  February  12  the  same 
Judge  Advocate  General  who  signed  this  communication  to  the  Secretary  of  War, 
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for  the  purpose  of  a^nuring  Tongreea  that  this  man,  Tapolina,  had  been  properly 
con\'icted  and  all  hin  legal  rights  properly  cared  for,  edgned  an  indorsement  to  The 
Adjutant  General  with  reference  to  this  same  case,  which  contained  the  following: 
''While  it  can  not  be  said  that  there  is  no  evidence  upon  which  the  finding  of  guilty 
can  be  baned,  thw  office  is  strongly  of  the  opinion  that  an  injustice  may  have  been 
done  to  this  man,  and  that  it  should  be  righted  as  far  as  possible.  It  will  be  nott'd 
that  Mr.  Flap:er,  field  director  of  the  Red  Cross  at  Camp  Gordon,  comments  upon  the 
po*)r  reputation  of  one  of  the  principal  witnesses  against  Tapolina.  It  is  recommended 
that  the  unexecuted  portion  of  the  sentence  in  this  case  be  remitted,  and  that  tb«» 
prij'  )n<»r  be  released  from  confinement  and  restored  to  duty  upon  his  written  applica- 
tion t^)  that  end." 

This  ca.<^e  demonstrates  two  things:  ^I)  The  absolute  impotence  of  the  Judge  Advo- 
cate ^lenerara  Office  with  respect  to  the  reAaew  or  supervision  of  trials  by  court-martial; 
(2)  the  readiness  of  the  Judge  Advocate  General,  as  a  constituent  part  of  the  War 
Department,  to  uphold  action  taken  by  renewing  authorities  to  the  prejudice  of  tht» 
accused,  even  where  that  action  was  taken  in  direct  disregard  of  the  opinion  of  the 
Judge  Advocate  General. 

There  is  then  no  judicial  supervision  of  a  court-martial  proceeding.  There  is  no 
legal  method  of  righting  the  outrageous  injustices  done  by  ignorant  courts,  prosecutors, 
and  counsel.  In  short  the  present  procedure  affords  the  accused  no  substantial 
protection  when  he  is  charged  with  an  offense.  All  the  machinery  for  review  (with 
a  view  to  superA'i^ion )  in  the  office  of  the  Judge  Advocate  General  is  extra  legal. 
Most  of  it  wa.s  devised  by  Gen.  Ansell,  and  has  been  in  operation  only  since  the  spring 
of  191S.  It  is  being  continued  by  (Jen.  Kreger.  It  may  be  abolished  at  any  moment 
by  (ien.  (Vowder  or  his  successor.  • 

The  administration  of  military  justice  during  this  war  has  been  as  unreasonable, 
as  unjui't,  and  as  un-.\merican  as  the  system  itself. 

Th(»  American  theory  is,  that  an  accused  shall  be  presumed  innocent  until  he  L* 
proved  guilty.  That  theory  is  supposed  to  obtain  in  courts-martial  practice.  In 
fact  just  the  opposite  is  true.  The  average  court-martial  challenges  a  man  to  prove 
himself  innocent.  The  language  used  by  the  reviewing  authorities  in  sending  find- 
ings of  not  guilty  back  for  revision  illustrate  this  attitude,  e.  g.,  "it  is  thought  that 
there  is  sufficient  evidence  to  find  him  guilty  as  charged."  (Case  112382.)  *The 
evidence  is  sufficient  to  establish  desertion."  (Case  121081.)  "The  evidence  i^ 
sufficient  to  support  a  finding  of  attempt  to  escape."  (Case  125028. )  It  is  also  most 
amply  demonstrated  by  the  records,  which  show  that  during  this  war  about  88  per 
cent  of  the  trials  have  resulted  in  convictions  and  that  during  the  peace-time  r^me 
a]>()ut  9f)  per  cent  of  the  trials  resulted  in  convictions.  These  figures  would  not  be 
quit**  so  startling  were  the  facts  what  some  persons  would  have  us  believe,  namely, 
tnat  there  are  comparatively  few  trials  in  the  Army  as  contrasted  wi.th  the  civil  com- 
munity. But  such  is  not  the  fact.  Let  it  be  remembered  that  no  considerable  body 
of  troops  reached  camp  before  November,  1917;  that  at  no  time  did  we  actually  have 
forces  in  appreciable  excess  of  4,000,000  men,  and  that  of  these  4,000,000,  a  considerable 
percentage  was  in  camp  but  a  few  months;  and  it  will  be  clear  that  a  fair  average  for 
the  war  period  would  be  between  two  and  three  millions.  Then  consider  Secretary 
Haker's  statement  to  Congress  that  up  to  February  I,  1919,  there  had  been  more 
than  22,000  trials  by  general  courts-martial  and  350,000  trials  by  inferior  courtii. 
And  Tvlr.  Baker  was  speaking  only  of  records  which  had  been  rerwrted  to  the  War 
Department.  A  conservative  estimate  of  the  number  of  trials  to  date  would  exce^ 
400,000.  Think  of  it,  from  10  to  20  per  cent  of  the  members  of  our  forces  brought  to 
trial  on  criminal  charges,  and  88  per  cent  of  those  tried  convicted.  What  civil  i^m- 
munity  will  show  so  (lainnin^  a  record? 

The  cases  alrejiy  eited  illustrate  the  harshness  of  the  sentem^s  imposed.  In 
almost  all  of  the  (uses  examined  by  the  special  clememy  board  the  sentences  wen' 
absurdly  severe.  This  board  recommended  reduciM  the  sentences  by  more  than  77 
p<»r  <  ent  and  remitting  a  total  of  over  18,000  years.  Think  of  a  court  se'ntencinc  a  boy 
of  17  to  be  dishonorably  disdiarged  and  to  be  imprisoned  for  2J  years  for  stealinc  a 
shirt  of  the  value  of  .$2.38,  and  another  f  ourt  sentencing  another' 17-year-old  bo\  t»> 
dishonorable  discharge  and  3  years'  imprisonment  for  stealing  a  sliirt  and  a  pair  «f 
shoes  of  the  total  value  of  ?5.19.  If  this  does  not  arouse  you,  contemplate  caai*  No 
123 180,  in  which  the  accused  first  committed  the  heinousOffense  of  refusing  to  take 
off  a  bow  tie  when  ordered  to  do  so  by  a  sergeant,  and  when  put  in  arrest  for  this 
awful  crime  he  went  further  and  told  the  sergeant  he  would  kill  him  if  he  got  a  chanf  ♦». 
Upon  convic-tion  the  court  sentenred  him  to  dishonorable  discharge  ahci  25  vears' 
imprisonment.  The  reviewing  authority  reduced  the  sentence  to  10  j'ears.  "What  a 
travesty  upon  common  senee. 
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It  has  been  attempted  to  explain  these  results  as  due  to  the  new  and  inex|>erienced 
offirere.  I  resent  this,  and  assert  the  rontrary.  The  indubitable  facts  are  that  the 
reviewins:  authority  has  the  power  to  reduce  a  sentence  before  approving  it,  and  that 
in  almost  every  instance  the  reviewino^  authority  was  a  Regular  Army  officer.  Further- 
more, usually  a  regular  officer  dominated  the  court.  And,  finally,  so  far  as  convictions 
are  concerned,  the  percnetage  of  convictions  when  the  system  was  admininterod  solely 
by  regulars  was  96;  after  the  advent  of  the  temporar>-  officers  was  8K. 

And  woe  be  to  him  in  the  service  who  dared  oppose  this  sacrosanot  system.  Every- 
body knows  what  has  happened  to  Ansell.  But  not  everybody  knows  what  happc^ned 
to  others  not  so  exaltecf  in  rank.  Many  a  young  officer,  attempting  to  protect  the 
rights  of  the  accused  has  been  threatened  with  court-martial  proceedings  himself. 
(See  case  126312,  Corporal  S.  F.  Morton.)  Capt.  Francis  M.  Doyle  learned  what  oppo- 
sition to  the  system  means.  He  was  appointed  to  defend  a  boy  before  a  B|>ecial  court- 
martial,  composed  of  three  officers  who  he  deemed  "unfitted  to  act  in  a  judicial 
capacity"  and  one  of  whom  was  "nortorious  for  his  abuse  of  men."  In  order  to 
protect  his  client  he  demanded  that  a  stenographic  report  of  the  trial  be  taken.  The 
commanding  officer  at  Columbus  barracks  refused  his  request.  He  then  appealed 
directly  to  the  commanding  officer  of  the  central  department,  respectfully  stating  his 
objections  to  the  court  ana  demanding  "an  unbiased  court-martial."  For  this  he 
was  himself  tried  b^  general  court-martial. 

There  is  no  question  that  the  system  is  bad  and  that  its  a<i ministration  lias  l^een  bad. 
There  is  no  question  that  the  War  Department  will  resist,  in  fact,  is  resisting,  any 
attempt  to  reform  it  fundamentally.  The  Ansell  bill,  which  has  been  introdu(  ed  into 
the  Senate  by  Senator  Chamberlafn  and  in  the  House  by  Congressman  Royal  Johnson, 
and  which  is  supported  by  all  the  Members  of  Congress  who  have  seen 'service,  the 
War  Department  is  trying  to  kill  in  committee.  It  will  offer  all  sorts  of  substitutes 
by  way  of  regulation  and  reform  from  within.  It  will  predict  Bolshevism  and  the 
destruction  of  discipline.  It  will  even  go  so  far  as  to  say  that  the  object  of  the  militar>' 
8}r'8tem  is  the  attainment  of  victory  through  arms  and  not  the  doing  of  justice  to  indi- 
vidual soldiers,  as  if  the  two  were  inconsistent.  But  I  challenge  the  supporters  of  the 
present  system  to  produce  a  single  specific  case  wherein  the  granting  of  a  fair  and 
impartial  trial  under  a  judicial  supervision,  in  the  stead  of  the  travesty  upon  justice 
actually  granted,  would  have  injured  discipline  or  morale  on?  whit.  I  do  not  discount 
the  importance  or  the  net  essity  of  maintaining  discipline,  but  1  assert  that  when  a 
commanding  officer  decides  that  a  person  subject  t#  military  law  is  to  be  tried  to 
determine  whether  he  has  violated  any  civil  or  military  law  or  regulation,  the  ac(  used 
is  entitled  to  a  fair  and  impartial  trial;  that  none  of  the  demands  of  discipline  require 
that  he  be  deprived  of  the  safeguards  provide<l  for  an  accused  by  the  (Constitution; 
that  provision  should  be  made  for  conducting  the  trial  according  to  law;  and  that 
the  question  whether  the  accused  has  been  given  a  fair  and  impartial  trial  is  one  of 
law,  which  should  be  decided  by  a  judicial  tribunal  and  not  by  a  military  officer 
claiming  to  act  by  right  of  command  and  without  respect  to  or  regard  for  law. 

Senator  Warren.  Now,  Colonel,  unlessyou  have  something  further 
you  wish  to  offer,  we  shall  excuse  you.  We  are  very  glad  you  came, 
and  we  feel  under  obligations  to  you. 

(Thereupon,  at  12:20  o'clock,  p.  m.  the  subcommittee  adjourned, 
subject  to  the  call  of  the  chairman.) 
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